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SixTen and Associates 
_M_a_n_d_a_t_e_R_e_im_b_u_r_s_e_m_e_n_t_S_e_rv_ic_e_s ______ EXHIBIT A 

KEITH B. PETERSEN, MPA, JD, President 

•

52 Balboa Avenue, Suite 807 
n Diego, CA 92117 . . 

May 20, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Telepho111::1. (858) 514-8605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

RECEIVED 
MAY ? ~ 2003 

COMMISSION ON 
STA TF MANOATES 

Re: TEST CLAIM OF West Kem Community College District 
Statutes of 2001 /Chapter 745 · 
Disabled Student Programs and Services 

Dear Ms. Higashi: 

Enclosed are the original and seven copies of the West Kem Community College District 
test claim for the above referenced mandate. 

I have been appointed by the District as its representative for the test claim. The District 
requests that all correspondence originating from your office and documents subject to 
service by other parties be directed to me, with copies to: 

William Duncan 
Vice President, Administrative Services 
West Kem Community College District 
29 Emmons Park Drive 
Taft, California 93268 

The Commission regulations provide for an informal conference of the interested parties 

101 



Paula Higashj, Executive Director, 
Commission on State Mandates 

May20, 2003 

within thirty days. If this meeting is deemed necessary, I request that it be conducted in 
conjunction with a regularly scheduled Commission hearing. 

Keith B. Petersen 

C: William Duncan; Vice President, Administrative Services 
West Kem Community College District 
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WVHllWlhJ'""t"""O • _.,, • .... •I • < - ••" 

980 Ninth Street, Suite 300 
Sacramento, CA 95814 . 
(916) 323-3562 
CSM 2 (1/91) 

e TEST CLAIM FORM 

. Local Agency or School District Submitting Claim 

WEST KERN COMMUNITY COLLEGE DISTRICT 

Contact Person 

Keith B. Petersen, President 
SbcTen and Associates 
5252 Balboa Avenue, Suite 807 
San Diego, Calffomia 92117 

Claimant Address 

West Kem Community College District 
29 Emmons Park Drive 
Taft, California 93268 

. Representative Organization to be Notified 

V.AY 2 3 2003 

COMMISSION ON 
STATF MANDATES 

Claim No. Ol.7-'TE-;l~ 

Telephone Number 

Voice: 858-514-8605 
Fax: 858-514-8645 

Dr. Carol Berg, Consultant, Education Mandated Cost Network Voice: 916-446-7517 
c/o School Services of Callfomia Fax: 916-446-2011 

&:121 L Street, Suite 1060 
.-acramento, CA95814 · 

This claim alleges the existence'Of a reimbiJ!'Sable state mandated program within the meaning of section 17514 of 
the Government Code and ~ec:tion e,' article Xiii B of the Cal!fomla Constitution. This test claim is filed pursuant to 
sec!ion 17551 <al of t!Je Goyf,Jqrrient Code:· 

Identify spectfic section(s) of.th~· chaptered bill or executive order alleged to contain a mandate, including the 
particular statutory code cltatlon(s) Wfttiin ttie Chaptered blll, ff applicable. 

Disabled Student Programs and Services 

See: Attached 

IMPORTANT: PLEASE SEE.INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING 
TEST CLAIM ON THE REVf:'RSE ·s!DE .. · ' 
Name and Title of Authonzed Representative Telephone No. 

William Duncan 
Vice President Admioistrativ~.Seryi9:9s 

(661) 763-7700 

Signature of Authorized Rf:lp~ser\ative Date 

May~.2003 
x 
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Attached Exhibit to Fonn CSM 2(2/91) 
Test Claim Fonn 
Test Claim of West Kem Community College District 
Chapter 745, Statutes of 2001 

Statutes:: 

Chapter 7 45, Statutes Of 2001 
Chapter 379, Statutes Of 1999 
Chapter 758, Statutes of 1995 
Chapter 1243, Statutes Of 1992 
Chapter 626, Statutes Of 1991 
Chapter 1208, Statutes Of 1990 
Chapter 1086, Statutes Of 1990 
Chapter 998, Statutes Of 1987 
Chapter 829, Statutes Of 1987 
Chapter 248, Statutes Of 1986 
Chapter 903, Statutes Of 1985 
Chapter 323, Statutes of 1983 
Chapter 251, Statutes of 1982 
Chapter 796, Statutes of 1981 
Chapter 1035, Statutes Of 1979 
Chapter 282, Statutes of 1979 
Chapter 1403, Statutes of 1978 
Chapter 36, Statutes of 19n 

Code Sections: 

Education Code Section 67300 
Education Coda Section 67301 
Education Code Section 67302 
Education Code Section 67310 
Education Code Section 67311 
Education Code Section 67312 
Education Code Section 84850 
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California Code of 
Regulations: 

Title 5, Section 541 OD 
Title 5, Section 55.522 
Trtle 5, Section 55602.5 

· . Title 5, Section 56000 
Trtle 5, Section 56002 
Title 5, Section 56004 
Title 5, Section 56005 
Trtle 5, Section 56008 
Title 5, Section 56008 
Trtle 5, Section 56010 
Trtle 5, Section 56020. 
Title 5, Sec:tl9n !?60~ 
Title 5, Section 56026 
Trtle 5, Section ?6027 
Title 5, section 5602e 
Title 5, Section 56029 
Title 5, Section 56030 
Title 5, Section 56032 
Trtle 5; Sei:tion 56034 . 
Tliie 5, section 56()~0 
Title 5, 'section 5603a 
Title 5, sebtion''56ci4o · 
Title 5, Section 56042 
Title 5, s~~on !?fi.Q,44 
Title 5, Section 56046 · 
TrtlE! 5, Section 56048 
Title 5, Section 56050 
Title 5, Section 56052 
Trtte 5, Section 56054 
Tltle5,.Section 56080 
TrtJe 5, Sectioii56062 - -· -- -. "' .. 
Title 5 Section 56064 

' - •. :':.,. •:;--· !'• -, . , .. ' . ·. 

Trtle 5, Section 56066 
Tltle 5, Section 56088 
Tltle 5 Section 56070 
Title 5: sedti'On 66072 
Title 5 Section 5607 4 ··· 
Trtte 5: section 56o1a · 

Implementing Guidelines For 
Title 5 Regl!lations Disabled. 
Stl.lclent Program and 
Services 
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C!ajm Prepareci Bv: 
Keith B. Petersen 
SixTen and Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 
Voice: (858) 514-8605 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

Test Claim Of: ) 
. ) 

West Kem Community College District ) 
) 
) 

Test Claimant ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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No. CSM ____ _ 

Chapter 745, statutes of 2001 
Chapter 379, Statutes of 1999 
Chapter 758, Statutes of 1995 
Chapter 1243, Statutes of 1992 
Chapter 626, Statutes of 1991 
Chapter 1206, Statutes of 1990 
Chapter 1066, Statutes of 1990 
Chapter·ee8, Statutes of 1987 
Chapter 829, Statutes of 1987 
Chapter 248, Statutes of 1986 
Chapter 903, Statutes of 1985 
Chapter 323, Statutes of 1983 . 
Chapter 251, Statutes of 1982 
Chapter 796, Statutes of 1981 
Chapter 1035, Statutes of 1979 
Chapter 282, Statutes of 1979 
Chapter 1403, Statutes of.1978 
Chapter 36, Statutes of 19TI 

Education Code Section 67300 
Education Code Section 67301 
Education Code Section 67302 

(Continued on Next Page) 
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Test Claim of West Kem Community Col!ege District 
745/01 Disabled Student Programs and. Seryjces 

) Education Code Section 67310 
. ) Edueation Code Section 67311 
) Education Code Section 67312 
) Education Code Section 84850 
) 

· ) Title 5, California.Code of Regulations, 
) Section 54100 
) Title 5, California Code of Regulations, 
) Section 55522 
) Title 5, California Code of Regulations, 
) Section 55602.5 · 
) Title 5, California Code of Regulations, 
) . Sections 56000 - 56010 
.) Title 5, California Code of Regulations, 
) Sections 56020 - 56022 
) Title 5, California Code of Regulations, 
) Sections 56026 - 56076 
) 
) Implementing Guidelines 
) . For Title 5 Regulations 
) Disabled Student Program and Services 
) Chancellor's Office 
) California Community Colleges 

27 ·PART I. AUTHORITY FOR THE CLAIM 

28 The Commission on State Mandates has the authority pursuant to Government 

29 Code Section 17551(a) to " ... hear and decide 1:1pon a claim by a local agency or school 
","• u•·' 

30 district that the local agency or school district is entitled to be reimbursed by the state for 

31 costs mandated by the state as required by Section 6 of Article XIII B of the California 
., 

32 Constitution." West Kem Community College District is a "school district" as defined in 
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• Government Code section 17519.1 

Test Claim of West Kem CommunitY College District 
745/01 Disabled Student Programs and Services 

2 PART II. LEGISLATIVE HISTORY OF THE CLAIM 

3 This test claim alleges mandated costs reimbursable by the state for community 

4 college districts to establish and implement policies and.procedures for disabled student 

5 programs and services for students with disabilities. 

6 . SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975 · 

7 Chapter 1123, Statutes of 1972, Section 3, added former Education Code 

8 Section 181512 to provide that the Superintendent of Public Instruction shall apportion to 

1 Government Code Section 17519, as added by Chapter 1459/84: 

"School District" means any school district, community college district, or county 
superintendent of schools.· · 

2 Education Code Section 18151, added by Chapter 1123, Statutes of 1972, 
Section 3: 

"(a) The Superintendent of Public Instruction shall apportion to each community 
college district and to each school district maintaining a community college, for the 
purpose of funding the excess direct district cost of providing special facilities, special 
educational material, educational assistance, mobility assistance, and transportation for 
physically handicapped students 21 years of age or older enrolled at a community 
college who have demonstrated a financial need for such benefits, an amount not 
exceeding four hundred dollars ($400) in each fiscal year for each physically 
handicapped student 21 years of age or older enrolled at a community college who has 
demonstrated a financial need therefor. · · 

(b) Each district applying for the apportionments authorized by this section shall 
require each physically handicapped student for whom benefits are to be provided to 
submit to the community college a statement of his financial condition. The community 
college shall grant such benefits on the basis of the demonstrated financial need of the 
applicant therefor. The Board of Governors of the California Community Colleges shall 
adopt rules and regulations for determining when such financial need exists. The 
financial status of his parents shall be taken into consideration in determining the 
financial need of an applicant. 
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1 

Test Claim of West Kem Community College District 
745101 pjsabled Student Programs and Services 

each community college district and to each school district maintaining a community 

2 college an amount not exceeding four hundred dollars ($400) in each fiscal year for each 

3 physically handicapped student 21 years of age or older enrolled at a community college 

4 who has demonstrated financial need for the purpose of funding the excess direct 

5 district costs of providing special facilities, special educational material, educational 

6 assistance, mobility assistance, and transportation. Subdivision (b) provided that each 

7 district applying for these apportionments shall require each physically handicappeq, 

B student for whom beinefitswereto be provided to submit to the community college a 

9 statement of his financial condition. The community college was then to grant.such 

1 o benefits on the basis of the demonstrated financial need of the applicant. The Board of 

11 Governors of the California Community College$ was required to adqpt rules and. 

12 regulations for determining when such financial need existed. The financial status. of his 

13 parents was to be taken into consideration in determining the financial need of an 

14 applicant. Subdivision. (c) provided thatno comml!nity.college district or se,hool district 

15 maintaining a community college could apply fur an apportionment unless ~ first certified 

16 that it had made every reasonable effort to se~ure.fed~ral funds or other stiite funds for 

17 

18 

C• . " 
the purpose, and had been unable to secure sufficient funds. 

(c) No community COllege·district or school district maintaining a community 
college may applyfofaii apportionment pursuanttothis section unless iUirst certifies . 
that if has made evefy reasonable effort to secure federal funds orqther state funds for. 
the purpose, and has been unable to secure sufficient funds." 
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Test Claim of West Kem Community College District 
7 4S/01 pjsabled Student Programs and Services 

SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975 

Chapter 101 o, Statutes of 1976, Section 2, renumbered3 Education Code Section 

18151 as Education Code Section 848504 and amended the section to make technical 

changes by changing the authority under subsection (a) from the Superintendent of 

Public Instruction to the Chancellor ofthe California Community Colleges. 

3 Former Section 18151, (added by Chapter 1123, Statutes of 1972, Section 3) 
relating to similar subject matter as Section 84850, was renumbered by Chapter 1010, 
Statutes of 1976, Section 2. 

· 
4 Education Code Section 84850, added by Chapter 1010, Statutes of 1976, 

Section 2: 

"(a) Ti'le StJpeFiRteRdeflt of PtJblie IRstrtJetion The Chancellor of the California 
Community Colleges shall apportion to each community college district sRd te esei'l 

. school distriet msifl1:aiRiRg e commtJRiey college, for the purpose of funding the excess 
direct district cost of providing special facilities, special educational material, educational 
assistance, mobility assistance, and transportation for physically handicapped students 
21 years of age or older enrolled at a community college who have demonstrated a 
financial need for such benefits, an amount not exceeding four hundred dollars ($400) in 
each fiscal year for each physically handicapped student 21 years of age or older 
enrolled at a community college who has demonstrated a financial need therefor. 

(b) Each district applying for the apportionments authorized by this section shall 
require each physically handicapped student for whom benefits are to be provided to 
submit to the community college a statement of his financial condition. The community 
college shall grant such benefits on the basis of the demonstrated financial need of the 
applicant therefor. The Board of Governors of ti'le Oslifomia CommtJnity Colleges shall 
adopt rules and regulations for determining when such financial need exists. The 
financial status of his parents shall be taken into consideration in determining the 
financial need of an applicant. . 

(c) No community college district or sehoel distriet maiflteining a eeml'RtJRit, 
college may apply for an apportionment pursuant to this section unless it first certifies 
that it has made every reasonable effort to secure federal funds or other state funds for 
the purpose, and has been unable to secure sufficient funds~· 
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Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Servjces 

Chapter 36, Statutes of 1977, Section 635, repealed Education Code Section 

2 84850, and Section 535, added a new Education Code Section 848505
. New section 

i 
5 Education Code Section 84850, as added and amended by Chapter 36, 

Statutes of 1977, Section 535: 

· "(a) The Chancellor of the California Community Colleges shall apportion to each 
community college district for the purpose of funding the excess direct district cost of 
providing special facilities, special educational' rilateria·I, educational assistance, mobility 
assistance, 8Rd transportation, and program developmental services for physieally 
handicapped students 2q years ef age or older enrolled at a community college u 

· defined in Sectjon 78014. who have demonstrated a fiRaPieial need fur such beReflts 
servjceS, en amount not· exceeding four huRdred dollars ~$400) seven hundred eighty
fiye dollElts '($785) in each fiscal year for each 1pl'lysieally .~handicapped student-2+ 
years ef age er older eRrelleel et a commuRit) college wt:io has elemortstreteel-a fiRE(l'.leilli.1 .. 
Reed therefor. 

(b) EEleh distriet applying fer tne·appeflioPiments et:Jthorizeel .for this seetioR shell 
require eeeR ·physically haRelieapped student fer ·whom beRefits ere to be pmv ieleel te. 
submit te the commuPiit) college a stetemePlt ef his fiflaReial eoflditiofl. Tl'le commuflity 
college snl!lll 'gf8Plt s"tien'be~efits'.eifl the' basi!fef the demeflstFeteel fiPIBflCial fleed ef the 
epplieaflt tnefefoi'. 'Tlie · BoarcFof Governors at th& California' Community Colleges '§.~@II 

. adopt niles and'regulations for detehi'lining when 'sueh:finafleial..fle~d .eXists·program 
and SBtlijCEf COmponents'ariCfgpprcipriatjon of resoyrcies,to comm!.!oitv ;COiiege districts 
pursuant Jo S9ctjOh"7'B014. t~e ttRaneisl stat:t:1!fOf t:tis parents sh&11·i,e,tsltef\iflte 
eoflsiel~.~titjWiR 'deteffliifiirig tne flnafleil!ll neeel of.a,, applieaflt. Sucb rules and,;, ·· ·. 
regulations Shfill t>e· bB'SBd ypon gujde!jnes. developed acid approved py \both the 
chancellor aOC'the PiteCtOr·Of Rebabi!ltStion attar.public heBcinqs, and.:sha!l ·be; 
appropriate to ttiEfEidy¢Stj6nal needs OfhahdicaoPed·:stydents'.elim!led.at·8:COmmunjtv. 
coneget·..i: .. ~: ······~.: ';• ~-- ·-·'·. '• ;::.::. :-:'<";'' .·~··· •. "'"·,~:_ .. , .. ·'.' ·~ .·.:: <'·:/~:.:".~-.. -)~-~r:.:.:i.' ;_. 

The cbaticellot abd !Dji;edto[ ot Rehabilttation 'sbalHncomPrate suggestions .from 
other iD1Brestes'f·pe[$ons Bhd DtgBtiizatiOhs.jb the•guidBlines,where:feasjble and 
appro.QOSWi_ \~r.i~:t· __ ~t:.:t~·,1·1~·-1··1~ ... ··:· :r.:-·,:-"-.·":"{'; .. ,:,·_:-'.. :~. __ -~ .... ···"·1 ._-. __ , ..... ;.i .. , -.-=\·;.~~- ..•• , -~ ..... ~· •. ~·,: 

; lfth$'¢hanc:el1ot a!ld ·the·pjrectbri:«of;Reh;bii~ion:~re:u~~b1$t~·a~ree· ~Pon any ,. 
portion or pC:frt;onS"OfthEfgLljdS!inesFeaOIJ'maysubriljt·gUjde!ines.to,the'board1of. · · ·· 
goyemors, Wt1icli mav bSSB(ftiE!JtilleS'Bbd regli!atjons whiCbilti'ad<>pts on:any ·' '''d 
combination of gyideUnes SuDfuitted. . . ;'""~-~·::,·: ·.· ~, · 'i· :. · 

(C) ~O 'eofl'lrnYJnitl:eellege'·ajstfie_i m~ apply :fOr 8fl app.ortiOfl,,,eflt ,~Ul'StlBPit' te this 
seetieR''tiflless iffif9t eeftifies'th81: it'l'i8s maele e•11eey reaseRable,eff6fl to secure ft9eleral · 
ftlfldS or etliier 'state ftfnds for tl'ie"ptlrpese;8Hel.has beefl tifiable--te seetire st:lfiieient,' 
ftlflels. ·Each commynjty college disttiet .rec9jvjng ·an -allowanee under this section ,shall 
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Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Services 

84850 now provides, in subdivision (a), that the Chancellor shall apportion to each 

community college district an amount not exceeding seven hundred eighty-five dollars 

($785) each fiscal yea( for the first time for each handieapped student (no longer just 

report to the chancellor on forms and at such times as he shall provide, all expenditures 
· and incomes related to handicapped students for whom sucb allowances are made. If 
the chancellor determines that the current expense of educating such students does not 
equal or exceed the sum of basic state ajd and state equalization aid provided jn the 
regular commYnity college foundation program per unit of average daily attendance, the 
allowance proyided under this section and any amount of local tax funds contributed to 
the foundation program for each such handicapped student jn average daily attendance 
in the district. then the amount of such deficiency shall be Withheld from state 

· apportionments to the district in the succeeding fiscal year jn accordance with the 
·.·.procedure prescribed in Section 84330. 

(d) The cbancellor and the Director of Rehabilitation shall review programs for 
handicapped mudents funded Pursuant to this section and shall report. jointly or 

"separately. thejr findings and recommendations to the Legislature not later than 
February 15. 1978. The reoort Shall include recommendatjons relative to appropriate 
levels of support for programs and services for handicapped students and further 
improvements in funding procedures. 

(e) NotwithStandjnq subdivjsjon <a>. the chancellor may upon recommendation of 
the Director of Rehabilitation, allocate amounts up to twice the amount authorized in 
subdivision <al to provide for excess costs of educational services for severely disabled 

·students as defined oursuant to subdjyjsion (Q) of Section 78014: provided. however. 
that any allocations made pursuant to this subdivision <el shall not result in an increase 
in the total amount of funds allocated oursuant to this section. Aflogatjons jn exgess of 
~eve~ hundred eighty-five dollars ($785) per student shall be provided only to programs 
identified by the chancellor and the Director of Rehabilitation ;n accordance with rules 
and regulations adopted pursuant to subdjyjsjon (b). · 

(f) In the event that requests for apportjonments exceed the amount of state 
funds statutorily available, the chancellor shall apportion the statutorily available funds 
amon9 community college districts applying for such funds jo aQCQrdance With guidelines 
esta~hshe~ and approved ~ the cbancellor and the Director of Rehabjlitation pursuant 
to this ~100. State apoort1onments shall be made only to districts which certjfy that all 
appropn.~te federal and local funds available for programs for handicapped students are 
bemg utilized. . . 

Cal.The cbangel!or's office and the Department of Rehabilitation shall jojotly 
de~lop. Quipelines governing experidjtures relating to handicapped students to prevent 
duphcat1on m states expenditures for Such stydents. • 
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1 the "physically" handicapped), for the first time without regard to age (no longer for those 

2 21 years of age or older), who for the first time has demonstrated any need (no longer 

3 limited to just financial need) for such services. Subdivision (b) now provides that the 

4 Board of Governors of the Califomia Community Colleges shall adopt rules and 

5 regulations for determining program and service components and appropriation of 

6 resources to community college districts pursuant to Section 78014. New subsection (c) 

7 provides that each community college district receiving an allowance under this section 

8 shall, for the first time, report to the chancellor, on forms and at such times as he shall 

9 provide, all expenditures and incomes related to handicapped students for whom such 

10 allowances are made. Subsection (e) provided that, notwithstanding subdivision (a), the 

11 chancellor may, upon recommendation of the Director of Rehabilitation, allocate 

12 amounts up to twice the amount authorized in subdivision (a) to provide for the excess 

13 costs of educational services for severely disabled students; provided, however, that 

14 any allocations shall not result in an increase in the total amount of funds allocated 

15 pursuant to this section. Allocations in exce,ss of seven hundred eighty-five dollars 

16 ($785) per student would be provided only to programs identified by the chancellor and 

17 the Director of Rehabilitation in accordance with rules and regulations adopted pursuant 

18 to subdivision (b). Subdivision (f) provided that in the event requests for apportionments 

19 exceeded the amount of state funds statutorily available, the chancellor would apportion 

20 the statutorily available funds among community college districts applying for such funds 

21 in accordance with guidelines established and approved by the chancellor and the 
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Director of Rehabilitation pursuant to this section. State apportionments would be made 

only to districts which certify that all appropriate federal and local funds available for 

programs for handicapped students are being utilized, 

Chapter 1403, Statutes of 1978, Section 3, amended Education Code Section 

848506, subdivision (e), to change the amount allocated by the chancellor to provide for 

excess costs of educational services for severely disabled students from twice to three 

times the amount of seven hundred eighty-five dollars ($785) per year, per student 

allocated under subdivision (a): 

Chapter 282, Statutes of 1979, Section 40, repealed Education Code Section 

: 84850, effective July 24, 1979. Chapter 1035, Statutes of 1979, Section 25, added a 

new Education Code Section 84850 to Article 6, Chapter 5, Part 50 of the Education 

Code, effective September 26, 1979. A minor technical change was made to 

· subdivision (e). 

Chapter 796, Statutes of 1981, Section 2, added Chapter 14 (cqmmenciog with 
r.,' 

8 Education Code Section 84850, as amended by Chapter 1403, Statutes of 
1978, Sectic:iil 3: 

' .. ·~ !"· .. 

"(e) Notwithstanding subdMsion (a), the chancEillormay; upon recommendation 
of the Director of Rehabilitation, Eillocate,amounts up to·twiee three tjmes thecamount 
authorized in subdivision· (a) to provide fur excess casts of educational ·services for 
severely disabled students as defined pi.Jrsuant:to subdivision (c)-ofSection 78014; 
provided, however, that any allocations made pursuant to this subdivision (e) shali not . 
result i.!1 ~n. if!Cr'E!E:IS.e in \tie total f:ll'J'l04nt 9f funds .allocated pursuant.to this section. 
Allocations iri' excess of seven tiilndred eiglity;;.fi\ief dolia!'S'($785) per stUdent.shall be 
provided only to programs identified by the chancellor and the Director Of Rehabilitation 

.. in accordance with rules and regulations adopted pursuant to subdivision (b)." 
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1 Section 67300) of Part 40 of the Education Code. 

2 Chapter 796, Statutes of 1981, Section 2, added Education Code Section 673007 

3 to provide that services for disabled students provided by the California Community 

4 · Colleges shall conform to the level and quality of those services provided by the 

5 Department of Rehabilitation to its clients prior to July 1, 1981. However, nothing in this 

6 chapter requires the California Community Colleges to provide the services for disabled 

7 students in the same manner as those services were provided by the Department of 

B Rehabilitation. The Board of Governors of the California Community Colleges was 

9 required, by January 15, 1982, to adopt regulations to implement this chapter. 

1 O Chapter 251, Statutes of 1982, Section 32, amended Education Code Section 

11 848508
, subdivision (b), to eliminate certain duties, imposed upon the chancellor and 

7 Education Code Section 67300, added by Chapter 796, Statutes of 1981, 
Section 2: 

"Services for disabled students provided by the California community colleges 
and the California State University and Colleges shall, and services provided for the 
University of California may, at a minimum, conform to the level and quality of those 
services provided by the State Department of Rehabilitation to its clients prior to July 1, 
1981. However, nothing in this chapter shall be construed to require the California 
community colleges, the California State University and Colleges, or the University of 
California to provide the services for disabled students in the same manner as those 
services were provided bythe State 'Department of, Rehabilitation, , . 

The-Board ofGovemors·of ·the California Community Colleg~~ and the Trustees 
ofthe CalifOmiaState University and Colleges shall, for their respective systems, and 
the Regents'of theUniversity of California may, by January 15, 1982,:pro.mulgate. 
regulations to implement'the provisions of this chapter."·· , · " · 

B Education Code Section 848SO, as amended
0

b~ chapter 251, S~tut~s of 1982, 
· Section 32:· 
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Director of Rehabilitation. Subdivision (d) was deleted and subdivisions (e).through (g) 

were re-lettered as subdivisions (d) through (f) respectively. 

Chapter 323, Statutes of 1983, Section 23.8, added Education Code Section 

67301 9 to provide that, notwithstanding the provisions of Section 67300, federal and 

state vocational rehabilitation funds may be utilized to provide reader and interpreter 

services to clients of the Department of Rehabilitation, provided that those funds are 

"(b) The Board of Governors of the California Community Colleges shall adopt 
rules and regulations for determining program and service components and 
appropriation of resources to community college districts pursuant to Section 78014. 
Such rules and regulations shall be based upon guidelines, developed and approved by 
both the chancellor and the Director of Rehabilitation after public hearings, and shall be 

· appropriate to the educational needs of handicapped students enrolled at a community 
college. 

The ei'laReeller aRd Director of Rehabilitatiefl sl'lsll iReofPorete st1;gestiofls ff'ol'fl 
otl'ler iflteFested pel'8ens aF1d orgaF1izatiofls ifl the gt1ideliF1es •1vhel'8 feasible artel 
appropriate. 

If tl'le ei'lafleellor aflel the Directer of RehabilitatioR are tJRSble. to agree t1poR aRy 
portiofl or poFtioRs of the gtJideliRes, each may st1bmit gt1ielelifles to tl'le board of 
govemors, oV'hieh l'fl~ base tl'le FtJles aRel re9t1latioF1s '41/hiei'I it adepts OR any 
eel'l'lbiRatieFI of gtJideliRes st1bl'l'litted .... 

(d) The ehaReeller aRd the Directer of Rehabilitatiefl shall review pl'OSJFBl'l'ls fer 
l'laRdieapped stt1deflts ft1fldeel pt1rst1aF1t to tl'lis seetiofl aRd shall report, jeifltl~ or 
separately, tl'leir fiRdiflgs emd reeommendatiel'ts to tl'le Legisl81:t1re net later than 
FebFtlaFj 15, 1978. Tl'le report shell iflelt1de reeommef'ldetiens relati~e to appropriate 
levels of st1ppert fer progl'8ms and sel"'Viees fer haf'ldieappeel sttJdeflts aRd ftlrtl'ler 
il"l'lpl'Ovements in ftmdif'lg preeedt1res." 

9 Education Code Section 67301, added by Chapter 323, Statutes of 1983, 
Section 23.8: 

"Notwithstanding the provisions of Section 67300, federal and state vocational 
rehabilitation funds may be utilized to provide reader and interpreter services to clients 
of the Department of Rehabilitation, provided that those funds are administered in full 
compliance with applicable federal and state laws and regulations and the policies and 
procedures of the Department of Rehabilitation." 
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1 administered in full compliance with applicable federal and state laws and regulations 

2 and the policies and procedures of the Department of Rehabilitation. These funds are 

3 not received by the district, but are paid to the Department of Rehabilitation. 

4 Chapter 903, Statutes of 1985, Section 1, amended Education Code Section 

5 6730010 tci add a provision requiring that blind students attending community colleges 

6 under the sponsorship of the Department of Rehabilitation to have all reader services 

7 provided directly by the Department of Rehabilitation. The amendment also added a 

B sunset date of July 1, 1988. 

10 Education Code Section 67300, added by Chapter 796, Statutes of 1981, 
Section 2, as amend_ed by Chapter 903, Statutes of 1985, Section 1: 

"Services for disabled students provided by the California community colleges· 
and the California State University and Colleges shall, and services provided for the 
University of California may·, at a minimum, conform to the level and quality of those 
services provided by the State Department of Rehabilitation to its clients prior to July 1, 
1981. However, nothing in this chapter shall be construed to require the California 
community colleges, the California State University and Colleges, or the University of 
California to provide the services for disabled students in the same manner as those 
services were provided by the State Department of Rehabilitation. 

The Board of Governors of the California Community Colleges and the Trustees 
of the California State University and Colleges shall, for their respective systems, and 
the Regents of the University of California may, by January 15; 1982, promulgate 
regulations to implement the provisions of this chapter. -

Notwithstanding any other provision of this section or Section 67301 blind 
students who are attending Ca!ITornja community colleges under the §ponsorshjp of the 
Pepartment of Rehabilitation shall have all reader services provided djrectly by the 
Department of Rehabilitation, Reader services provided by tbe pepartment of 
Rehabilitation pursuant to thjs sectjon shall be furni§hecl in accordance with federal and 
state law. . 

Thjs section shall remain jn effect only until July 1. 1988. and as of that date js 
repealed. unless a later enacted statute. which is enacted prjor to that date deletes or 
extends that date.• 
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Chapter 903, Statutes of 1985, Section 2, added a new 6ducation Code Section 

6730011 to take-effect on July 1, 1988 which eliminated the requirement that blind 

students attending community colleges under the sponsorship of the Department of 

Rehabilitation receive reader services directly by the Department of Rehabilitation. 

Chapter 248, Statutes of 1986, Section 34, amended Education Code Section 

67300 (with a sunset date of July 1, 1988) to make technical changes. 

Chapter 248, Statutes of 1986, Section 35, amended Education Code Section 

67300 (with an effective date of July 1, 1988) to make technical changes. 

Chapter 56, Statutes of 1987, Section 44, amended Education Code Section 

6730012 (with an operative date of July 1, 1988) to make a technical change. 

11 Education Code Section 67300, added by Chapter 903, Statutes of 1985, 
Section 2: 

"Services for disabled students provided by the California community colleges 
and the California State University and Colleges shall, and services provided for the 
University of California may, at a minimum, conform to the level and quality of those 
services provided by the State Department of Rehabilitation to its clients prior to July 1, 
1981. However, nothing in this chapter shall be construed to require the California 
community colleges, the California State University and Colleges, or the University of 
California to provide the services for disabled students in the same manner as those 
services were provided by the State Department of Rehabilitation. 

The Board of Governors of the California Community Colleges and the Trustees 
of the California State University and Colleges shall, for their respective systems, and 
the Regents of the University of California may, by January 15, 1982, promulga~e 
regulations to implement the provisions of this chapter. 

This section shall become effective on July 1, 1988, unless a later enacted 
statute, which js enacted prior to that date, deletes or extends that date.· 

12 Education Code Section 67300, added by Chapter 903, Statutes of 1985, 
Section 2, as amended by Chapter 56, Statutes of 1987, Section 44: 
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1 Chapter 829, Statutes of 1987, Section 1, added Chapter 14.2 to Part 40, 

2 Division 5, Title 3, of the Education Code, "State Funded Disabled Student Programs · 

3 and Services: 

4 Chapter 829, Statutes of 1987, Section 1, added Education Code Section 

5 6731013 to state and declare that equal access to public postsecondary education is 

"Services for disabled students provided by the California community colleges 
and the California State University shall, and services provided for the University of 
California may, at a minimum, conform to the level and quality of those services 
provided by the Department of Rehabilitation to its clients prior to July 1, 1981. However, 
nothing in this chapter requires the California community colleges, the California State 
University, or the University of California to provide the services for disabled students in 
the same manner as those services were provided by the State Department of 

· Rehabilitation. 
The Board of Governors of the California Community Colleges and the Trustees 

of the California State University shall, for their respective systems, and the Regents of 
the University of California may, by January 15, 1982; adopt regulations to implement 
this chapter. 

This section shall become effeeti·oie poeratjve on July 1, 1988, unless a later 
enacted statute, which is enacted prior to that date, deletes or extends that date." 

13 Education Code Section 67310, added by Chapter 829, Statutes of 1987, 
Section 1: 

"(a) The Legislature finds and declares that equal access to public postsecondary 
education is essential for the full integration of persons with disabilities into the social, 
political, and economic mainstream of California. The Legislature recognizes the historic 
underrepresentation of disabled students in postsecondary programs and the need for 
equitable efforts that enhance the enrollment and retention of disabled students in public 
colleges and universities in California. 

(b) The Legislature recognizes its responsibility t6 provide and adequately fund 
postSecondary programs and services for disabled students attending a public 
postsecondary institution. · . 

(c) To meet this responsibility, the Legislature sets forth the following principles 
for public postsecondary institutions and budgetary control agencies to observe in 
providing postsecondary programs and services for students with disabilities: 

(1) The state funded activity shall be consistent with the stated purpose of 

118 



2 

3 

4 

5 

6 

7 

Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Servjces 

essential for the full integration of persons with disabilities into the social, political and 

economic mainstream of California. Subdivision {c) provides that state programs and 

services must: (1) be consistent with the stated purpose of programs and services for 

disabled students provided by the California Community Colleges; (2) not duplicate 

services or instruction available to all students; (3) be directly related to the functional 

limitations of the verifiable disabilities of the students to be served; (4) be directly related 

to disabled students' full access to and participation in the educational process; (5)· have 

programs and services for disabled students provided by the California 
Community Colleges, the California State University, or the University of 
California, as governed by the statutes, regulations, and guidelines of the 
community colleges, state university, or the University of California. 

(2) The state funded activity shall not duplicate services or instruction that 
are available to all students, either on campus or in the community. 

(3) The state funded activity shall be directly related to the functional 
!imitat.ions of the ve,rifiable disabilities of the students to be served . 

. (4) The state funded activity shall be directly related to these students' full 
access to and participation in the educational process. · 

(5) The state funded activity shall have as its goals the independence of 
disabled students and the maximum integration of these students with other 
students. · · 

(6) The state funded activity shall be provided in the most integrated 
setting possible, consistent with state and federal law, state policy and funding 
requirements, and missions and policies of the postsecondary segment, and 
shall be based on identified student needs. · 
(d) It is the intent of the Legislature that, through the state budget process, the 

public postsecondary institutions request, and the state provide, funds to cover the 
actual cost of providing services and instruction, consistent with the principles set forth 
in subdivision (c), to disabled students in their respective postsecondary institutions. 

{e) All public postsecondary education institutions shall continue to utilize other 
available resources to support programs and services for disabled students as well as 
maintain their current level of funding from other sources whenever possible. 

(f) Pursuant to Section 67312, postsecondary institutions shall demonstrate 
institutional accountability and clear program effectiveness evaluations for services to 
students with disabilities. n c, 
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1 as its goals the independence of disabled students and the maximum integration of 

2 these students with other students; and (6) be provided in the most integrated setting 

3 possible. 

4 Chapter 829, Statutes of 1987, Section 1, added Education Code Section 

5 67311 14 to provide that funds allocated for disabled student programs and services be 

14 Education Code Section 67311, added by Chapter 829, Statutes of 1987, 
Section 1: 

"It is the desire and intent of the Legislature that, as appropriate for each 
postsecondary segment, funds for disabled student programs and services be based on 
the following three categories of costs: 

. (a) Fixed costs associated with the ongoing administration and operation of the 
services and programs. These fixed costs are basic ongoing administrative and 
operational costs of campus programs that are relatively consistent in frequency from 
year-to-year, such as: 

(1) Access to, and arrangements for, adaptive educational equipment, 
materials, and supplies required by disabled· students. 

(2) Job placement and development services related to the transition from 
school to employment. 

{3) Liaisons with campus and community agencies, including referral and 
followup services to these agencies on behalf of disabled students. 

(4) On-campus and off-campus registration assistance, including priority 
enrollment; applications for financial aid, and related college services. 

(5) Special parking, including on-campus parking registration, temporary 
parking permit arrangements, and application assistance for students who do not · 
have state handicapped placards or license plates. 

(6) Supplemental specialized orientation to acquaint students with the 
campus environment. 

{7) Activities to coordinate and administer specialized services and 
instruction; 

· (8) Activities to assess the planning, implementation, and effectiveness of 
disabled student services· and programs. - · 
The baseline cost of these services shall be determined by the respective system 

and fully funded with annual adjustments for inflation and salary range changes, to the 
extent funds are provided. 

(b) Continuing variable costs that fluctuate with changes in the number of 
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students or the unit load of students. These continuing variable costs are costs for 
services that vary in frequency depending on the needs of students, such as: 

(1) Diagnostic assessment, including both individual and group 
assessment not otherwise provided by the institution to determine functional, 
educational, or employment levels or to certify specific disabilities. 

(2) On-campus mobility assistance, including mobility training and 
orientation and manual or automatic transportation assistance to and from college 
courses and related educational activities. 

(3) Off-campus transportation assistance, including transporting students 
with disabilities to and from the campus in areas where accessible public 
transportation is unavailable, inadequate, or both. 

(4) Disability-related counseling and advising, including specialized 
academic, vocational, personal, and peer counseling, that is developed 
specifically for disabled students and not duplicated by regular counseling and 
advising services available to all students. 

(5) Interpreter services, including manual and oral interpreting for deaf and 
hard-of-hearing students. · 

(6) Reader services to coordinate and provide access to information 
required for equitable academic participation if this access is unavailable in other 
suitable modes. 

(7) Services to facilitate the repair of equipment and learning assistance 
devices. 

(8) Special class instruction that does not duplicate existing college 
courses but is necessary to meet the unique educational needs of particular 
groups of disabled students. 

(9) Speech services, provided by licensed speech or language 
pathologists for students with verified speech disabilities. 

(10) Test taking facilitation, including adapting tests for and proctoring test 
taking by, disabled students. 

(11) Transcription services, including, but not limited to, the provision of 
Braille and print materials. 

(12) Specialized tutoring services not otherwise provided by the institution. 
( 13) Notetaker services for writing, notetaking, and manual manipulation 

for classroom and related academic activities. 
State funds may be provided annually for the cost of these services on an 

actual-cost basis, including wages for the individuals providing these services and 
expenses for attendant supplies. Each institution shall be responsible for documenting 
its costs to the appropriate state agencies. · 
· (c) One-time variable tests associated with the purchase or replacement of 

equipment. One-time variable costs are one-time expenditures for the purchase of 
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based on three categories of costs:. (a) fixed costs associated with the ongoing 

2 administration and operation of the services and programs; (b) continuing variable costs 

3 for services that fluctuate with changes in the number of students or the unit load of 

4 students; and (c) one-time variable costs associated with the purchase or replacement 

5 of equipment. Examples of fixed costs were set forth as: 

6 (1) Access to, and arrangements for, adaptive educational equipment, materials, 

7 and supplies required by disa.bled students; 

B (2) Job placement and development services related to the transition from school 

9 to employment; 

10 (3) Liaisons with campus and community agencies, including referral and followup · 

11 

12 

13 

14 

15 

16 

17 

18 

19 

services to these agencies on behalf of disabled students; 

(4) On-campus and off-campus registration assistance, including priority 

enrollment, applications for financial aid, and related college services; 

(5) Special parking, including on-campus parking registration, temporary parking 

permit arrangements, and application assistance for students who do not have 

state handicapped placards or license plates; 

(6) Supplemental specialized orientation to acquaint students with the campus 

environment; 

(7) Activities to coordinate and administer specialized services and instruction; . 

supplies or the repair of equipment, such as adapted educational mate~als and vehicles. 
State funds shall be provided for these expenses on an actual cost basis as 
documen.ted by each institution." 
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(8) Activities to assess the planning, implementation, and effectiveness of 

disabled student.services and programs. 

Examples of continuing variable costs were set forth as: 

(1) Diagnostic assessment, including both individual and group assessment not 

otherwise provided by the institution to determine functional, educational, or 

· employment levels or to certify specific disabilities; 

(2) On-campus mobility assistance, including mobility training and orientation and 

manual or automatic transportation assistance to and from college courses and · 

related educational activities; 

(3) Off-campus transportation assistance, including transporting students with 

disabilities to and from the campus in areas where accessible public 

transportation is unavailable, inadequate, or both; 

(4) Disability~related counseling and advising, including specialized academic, 

vocational, personal, and peer counseling, that is developed specifically for 

disabled students and not duplicated by regular counseling and advising services 

available to all students; 

(5) Interpreter services, including manual and oral interpreting for deaf and 

hard-of-hearing students; 

(6) R.eader services to coordinate and provide access to information required for 

equitable academic participation if this access is unavailable in other suitable 
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2 (7) Services to facilitate the repair of equipment and learning assistance devices; 

3 (8) Special class instruction that does not duplicate existing college courses but is 

4 necessary to meet the unique educational needs of particular groups of disabled 

5 students; 

6 (9) Speech services, provided by licensed speech or language pathologists for 

7 students with verified speech disabilities; 

8 (1 O) Test taking facilitation, including adapting tests for and proctoring test taking 

9 by, disabled students; 

10 (11) Transcription services, including, but not limited to, the provision of Braille 

11 and print materials; 

12 (12) Specialized tutoring services not otherwise provided by the institution; 

13 (13) Notetaker services for writing, notetaking, and manual manipulation for 

14 classroom and related academic activities. 

15 One time variable costs include one-time expenditures for the purchase of supplies or 

16 the repair of equipment, such as adapted educational materials and vehicles. 

17 Chapter 829, Statutes of 1987, Section 1, added Education Code Section 

18 · 6731215. Subdivision (a) requires the Board of Governors of the California Community 

15 Education Code Section 67312, added by Chapter 829, Statutes of 1987, 
Section 1: 

u(a) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, for their respective systems, and the 

124 



e 
I 

2 

3 

4 

5 

e. 

Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Servjces 

Colleges to (1) develop procedures for allocating funds under this chapter, (2) adopt 

rules and regulations necessary to operate programs funded under this chapter, (3) 

work with the California Postsecondary Education Commission and other interested 

parties to coordinate the planning and development of programs for students with 

disabilities, and (4) develop and implement, in consultation with students and staff, a 

Regents of the University of California may do the following: 
(1) Work with the California Postsecondary Education Commission and 

the Department of Finance to develop formulas or procedures for allocating 
funds authorized under this chapter. 

(2) Adopt rules and regulations necessary to the operation of programs 
funded pursuant to this chapter. 

(3) Maintain the present intersegmental efforts to work with the California 
Postsecondary Education Commission and other interested parties, to coordinate 
the planning and development of programs for students with disabilities, · 
including, but not limited to, the establishment of common definitions for students 
with disabilities and uniform formats for reports required under this chapter. 

(4) Develop and implement, in consultation with students and staff, a 
system for evaluating state-funded programs and services for disabled students 
on each campus at least every five years. At a minimum, these systems shall 
provide for the gathering of outcome data, staff and student perceptions of 
program effectiveness, and data on the implementation of the program and 
physical accessibility requirements of Section 794 of Title 29 of the Federal 
Rehabilitation Act of 1973. 
(b) Commencing in January 1990, and every two years thereafter, the Board of 

Governors of the California Community Colleges and the Trustees of the California State 
University shall, for their respective systems, and the Regents of the University of 
California may, submit a report to the Gove.mer, the education policy committees of the 
Legislature, and the California Postsecondary Education Commission on the evaluations 
developed pursuant to subdivision (a). These biennial reports shall also include a review 
on a campus-by~campus basis of the enrollment. retention, transition, and graduation 
rates of disabled students. 

(c) The California Postsecondary Education Commission shall review these 
reports and submit its comments and recommendations to the Governor and education 
policy committees of the Legislature." 
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1 system for evaluating state-funded programs and services for disabled students on each 

2 campus at least every five years. 

3 Chapter 998, Statutes of 1987, Section 1, amended Education Code Section 

4 6730016 (with a sunset date of July 1, 1998} to delete the sunset date and to make other 

5 technical changes .. 

6 Chapter 998, Statutes of 1987, Section 2, repealed Education Code Section 

7 67300 (with an operative date of July 1, 1988}. 

8 Chapter 1066, Statutes of 1990, Section 1, added Education Code Section 

16 Education Code Section 67300, added by Chapter 796, Statutes of 1981, 
Section 2, as amended by Chapter 248, Statutes of 1986, Section 34: 

"Services for disabled students provided by the California community colleges 
and the California State University shall, and services provided for the University of A 
California may, at a minimum, conform to the level and quality of those services W' 
provided by the Department of Rehabilitation to its clients prior to July 1, 1981. However, 
nothing in this chapter requires the California community colleges, the California State 
University, or the University of California to provide the services for disabled students in 
the same manner as those services were provided by the State Department of 
Rehabilitation. · 

The Board of Governors of the California Community Colleges and the Trustees 
of the California State University shall, for their respective systems, and the Regents of 
the University of California may, by January 15, 1982, adopt regulations to implement 
this chapter. 

Notwithstanding any other provision of this section or Section 67301, blind 
students who are attending California community colleges under the sponsorship of the 
Department of Rehabilitation shall have all reader services provided directly by the 
Department of Rehabilitation. Reader services provided by the Department of 
Rehabilitation pursuant to this section shall be furnished in accordance with federal and 
state law. The oepartment of Rehabilitatjon shall seek federal funds for the provisjon of 
readers to b\jod students pursuant to this sectjoo. 

Tl'1is seetieR SRBll remaiR in effeet enly tsl'ltil Jtsl)I 1, 19BB, BRd as ef ti-lat date is 
repealed, t1Rless a later enaeteel Btatttte, whiel"I is eRaeted prior te tr.at date, deletes or 
e><tef'ldS tl"IBt date." . 
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67311.517 • Subdivision (a) requires the Board of Governors of the California Community 

17 Education Code Section 67311.5, added by Chapter 1066, Statutes of 1990; 
Section 1: 

"(a) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, and the Regents of the University of 
California may, adopt rules and regulations prescribing requirements similar to those 
provided by Section 22511.5 of the Vehicle Code and .all other applicable sections of the 
Vehicle Code relating to parking exemptions for disabled persons, as defined by 
subdivision (a) of Section 22511.5 of, and subdivision (a) of Section 22511.9 of, the 
Vehicle Code, including authorization to park for unlimited periods in restricted parking 
zones and to park in any metered parking space without being required to pay any 
parking meter fee. The adopted regulations shall authorize parking at campus facilities 
and grounds by students with disabilities and by persons proyiding transportation 
ser\tices to students with disabilities. Except as otherwise provided in this section, 
students with disabilities and persons providing transportation to students with 
disabilities shall be required to display a valid parking pemiit, if applicable, for the 
campus attended. Nothing in this section prohibits the adoption of rules and regulations 
providing greater accessibility for students with disabilities and persons providing 
transportation services to those students. 

The adopted rules and regulations shall exempt students with disabilities and 
persons providing transportation services to these persons from any applicable parking 
·restrictions in areas including, but not limited to, metered parking spaces and parking . 

· facilities designated for use by students, faculty, administrators, and employees. . 
(b) The Regents of the University of California may provide, and the Trustees of 

the California State University shall provide, and the Board of Governors of the 
California Community Colleges shall adopt rules and regulations requiring the governing 
board of each community college district to provide, visitor parking at each campus of 
the university or district at no charge for a disabled person, as defined by subdivision (a) 
of Section 22511.5 of, and subdivision (a) of Section 22511.9 of, the Vehicle Code, or as 
defined by each segment's policy concerning the provision of services to students with 
disabilities, whichever is more inclusive, and for persons providing transportation . 
services to individuals with disabilities. Whenever parking designated for a disabled 
person is provided on any campus of the University of California, the California State 
University, or a community college district in a facility controlled by a mechanical gate, 
that university or district shall also provide accommodations for any person whose 
disability prevents him or her from operating the gate controls. These accommodations 
may be provided by making arrangements for disabled persons to be assisted in the 
operation of the gate controls, or through other effective and reasonable means the 
university or district may devise. Nothing in this subdivision shall be construed to require · 
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Colleges to adopt rules and regulations prescribing parking requirements similar to those 

2 provided in Section 22511.5 of the Vehicle Code and all other applicable sections of the 

3 Vehicle Code relating to parking exemptions for disabled persons. These rules and 

4 regulations must include authorization to park for unlimited periods in restricted parking 

5 zones and to park in any metered parking space without being required to pay any 

6 parking meter fee. The adopted regulations must authorize parking, with the display of a 

7 valid parking permit, at campus facilities and grounds by students with disabilities and by 

8 those persons providing transportation services to students with disabilities. Subdivision 

9 (b) requires parking rules and regulations that shall include free visitor parking for 

the replacement or elimination of special parking facilities restricted for the use of a 
disabled persons located on the campuses of these universities· or districts. W' 

It is the intent of the Legislature that community college districts shall utilize the 
proceeds from parking fees charged to community college students and employees to 
offset costs incurred by these districts in accommodating disabled persons pursuant to 
the requirements of this section. 

(c) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, and the Regents of the University of 
California may, establish procedures for the purpose of conducting biennial audits to 
determine whether individual campuses are in compliance with all state building code 
requirements relating to the location and the designation of minimum percentages of 
available campus parking spaces for use by students with disabilities, as determined by 
guidelines of Section 14679 of the Government Code, Section 2-7102 of Title 24 of the 
California Code of Regulations, Part 40 (commencing with Section 40.1) of Title 24 of 
the Code of Federal Regulations, Section 1190.31 of Title 36 of the Code of Federal 
Regulations, or their successor provisions, or any other applicable provisions of law, 
whichever provides the greater accessibility for disabled persons. 

The Trustees of the California State University shall, and the Regents of the 
University of California may, report the findings of these audits to the Legislature of the 
Governor. . 

.. (d) This section shall not apply to the University of California unless the Regents 
of the University of California, by resolution, make that provision applicable.· 
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disabled persons. A Community College District with a facility controlled by a 

mechanical gate must provide accommodations for any person with a disability who is 

prevented from operating the mechanical gate controls. Subdivision {c) requires the 

Board of Governors to establish procedures for conducting biennial audits to determine 

· whether individual campuses are in compliance with all state building code requirements 

relating to the location and the designation of minimum percentages of available parking 

spaces for use by students with disabilities. 

Chapter 1206, Statutes of 1990, Section 4, repealed Education Code Section 

84850 and Section 5, added a new Education Code Section 8485018 to Article 6, 

18 Education Code Section 84850, added by Chapter 1206, Statutes of 1990, 
Section 5: 

"(a) The Board of Governors of the California Community Colleges shall adopt 
rules and regulations for the administration and funding of educational programs and 
support services to be provided to disabled students by community college districts 
pursuant to Chapter 14.2 (commencing with Section 67310) of Part 40. 

{b) As used in this section, "disabled students" are persons with exceptional 
rieeds enrolled at a community college who, because of a verified disability, cannot fully 
benefit from classes, activities, and services regularly provided by the college without 
specific additional specialized services or educational programs. 

{c) The regulations adopted by the board of governors shall provide for the 
apportionment of funds to each community college district to offset the direct excess 
cost of providing specialized support services or instruction, or both, to disabled 
students enrolled in state-supported educational programs or courses. Direct excess 
costs are those actual fixed, variable, and one-time costs, as defined in Section 67312, 
which exceed the combined total of the following: 

(1) The average cost to the district of providing services to nondisabled 
students times the number of students served by disabled student programs and 
services. 

(2) The indirect cost to the district of providing facilities and support for the 
administration of disabled student programs and services. · 

(3) The revenue derived from average daily attendance in special Classes. 
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Chapter 5, Part 50, Division 7, of Title 3 of the Education Code. Subdivision _(a) requires 

2 the Board of Governors of the California Community Colleges to adopt rules and 

3 regulations for the administration and funding of educational programs and support 

4 services provided to disabled students by Community College Districts pursuant to 

5 Chapter 14.2 (commencing with Education Code Section 67310). Subdivision (b) 

6 defines "disabled students• as persons with exceptional needs enrolled at a community 

7 college who cannot fully benefit from class, activities and services regularly provided 

B without specific additional educational services and programs. Subdivision (c) requires 

9 that the regulations adopted by the Board of Governors provide for apportionment of 

' 1 O funds to each Community College District to offset the direct excess cost of providing 

11 specialized support services or instruction to disabled students enrolled in state-

12 supported educational programs and courses. "Direct excess costs• are those fixed, 

13 variable and one-time costs as defined in Education Code Section 67312 that exceed 

14 the combined total of the following: 

15 (1) The average cost to the district of providing services to nondisabled students 

(4) Any other funds for serving disabled students which the district 
receives from federal, state, or local sources. 
(d) As a condition of receiving funds pursuant to this section, each community 

college district shall certify that reasonable efforts have been made to utilize all funds 
from federal, state, or local sources which are available for serving disabled students. 
Districts shali also provide the programmatic and fiscal information concerning programs 
and services for disabled students that the regulations of the board of governors require. 

· (e) The board of governors may authorize the chancellor, consistent with the 
- requirements the board may impose, to designate up to 3 percent of the funds allocated . 

pursuant to this section for program development and program accountability: 
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times the number of students served by disabled student programs and services; 

(2) The indirect cost to the district of providing facilities and support for the 

administration of disabled student programs and services; 

(3) The revenue derived from average daily attendance in special classes; and 

(4) Any other funds for serving disabled students which the district receives from 

federal, state, or local sources. 

Subdivision (d) requires, as a condition of receiving funds, that each Community College 

District certify that reasonable efforts have been made to utilize all funds from federal, 

state or local sources which are available for serving disabled students. Subdivision (e) 

allows the Board of Governors to authorize the Chancellor to designate up to 3 percent 

· of the allocable funds for program development and program accountability. 

Chapter 626, Statutes of 1991, Section 1, amended Education Code Section 

67300 to make technical changes. 

Chapter 1243, Statutes of 1992, Section 4, amended Education Code Section 

67311.5 to make technical changes. 

Chapter 758, Statutes of 1995, Section 52, repealed Education Code Section 

67300, and Section 54, added a new Education Code Section 6730019 which differs only 

19 Education Code Section 67300, added by Chapter 758, Statutes of 1995, 
Section 54, but relating to substantially similar subject matter as former Section 67300 
repealed by Chapter 758, Statutes of 1995, Section 52: 

. "Services for disabled students provided by the California Community Colleges 
and the California State University shall, and services provided for the University of 
California may, at a minimum, conform to the level and quality of those services 
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2 Chapter 758, Statutes of 1995, Section 52, repealed Education Code Section 

3 67301, Section 53 repealed Education Code Section 67311.5, and Section 54 added a 

4 new Education Code Section 67301 20 which is substantially similar to fOrmer Section 

provided by the Department of Rehabilitation to its clients prior to July 1, 1981. However, 
nothing in this chapter requires the California Community Colleges, the California State 
University, or the University of California to provide the services for disabled students in 
the same manner as those services were provided by the Department of Rehabilitation. 

The Board of Governors of the California Community Colleges and the Trustees 
of the California State University shall, for their respective systems, and the Regents of 
, the University of California may, b~ dant1ery 15, 1962, adopt regulations to implement 
this chapter. 

Notwithstanding any other provision of this section or Section 67381 67305, blind 
students who are attending California Community Colleges under the sponsorship of 
the Department of Rehabilitation shall have all reader services provided directly by the 
Department of Rehabilitation. Reader services provided by the Department of 
Rehabilitation pursuant to this section shall be furnished in accordance with federal and 
state law. The Department of Rehabilitation shall seek federal funds for the provision of 
readers to blind students pursuant to this section.· 

20 Education Code Section 67301, added by Chapter 758, Statutes of 1995, 
Section 54, but relating to substantially similar subject matter as former Section 67311.5 
repealed by Chapter 758, Statutes of 1995, Section 53: 

"(a) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, and the Regents of the University of 
CalifOmia may, adopt rules and regulations prescribing requirements similar to those 
provided by Section 22511. 5 of the Vehicle Code and all other applicable sections of the 
Vehicle Code relating to parking exemptions for disabled persons, as defined by Section 
295.5 of the Vehicle Code, and disabled veterans, as defined by Section 295.7 of the 
Vehicle Code. The rules and regulations shall include authorization to park for unlimited 
periods in time-restricted parking zones and to park in any metered parking space 
without being required to pay any parking meter fee or to display a parking permit other 
than pursuant to Section 5007 or 22511.55 of the Vehicle Code, provided those spaces 
are otherwise available for use by the general public. The adopted regulations shall 
authorize parking at campus facilities and grounds by students with disabilities and by 
persons providing transportation services to students with disabilities. Except as 
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otherwise provided in this section, students with disabilities and persons providing 
transportation to students with disabilities shall be required to display a valid parking 
permit, if applicable, for the campus attended. Nothing in this section prohibits the 
adoption of rules and regulations providing greater accessibility for students with 
disabilities and persons providing transportation services to those students. 

The adopted rules and regulations shall exempt students with disabilities and 
persons providing transportation services to these persons from any applicable parking 
restrictions in areas including, but not limited to, metered parking spaces and parking 
facllities designated for use by students, faculty, administrators, and employees. 

(b) The Regents of the University of California may provide, and the Trustees of 
the California State University shall provide, and the Board of Governors of the 
California Community Colleges shall adopt rules and regulations requiring the governing 
board of each community college district to provide, visitor parking at each campus of 
the university or district at no charge for a disabled person, as defined by Section 295.5 
of the Vehicle Code, or disabled veteran, as defined by Section 295.7 of the Vehicle 

. Code, or as defined by each segment's policy concerning the provision of services to 

.. students with disabilities, whichever is more inclusive, and for persons providing 

. transportation services to individuals with disabilities. Whenever parking designated for 
a disabled person is provided on any campus of the University of California, the· 
California State University, or a community college district in a facility controlled by a 

. mechanical gate, that university or district shall also provide accommodations for any 
·.person whose disability prevents him or her from operating the gate controls. These 
accommodations may be provided by making arrangements for disabled persons to be 
assisted in the operation of the gate controls, or through other effective and reasonable 
means the university or district may devise. Nothing in this subdivision shall be 
construed to require the replacement or elimination of special parking facilities restricted 
for the use of disabled persons located on the campuses of these universities or 
districts. 

It is the intent of the Legislature that community college districts shall utilize the 
proceeds from parking fees charged to community college .students and employees to 
offset costs incurred by these districts in accommodating disabled persons pursuant to 
the requirements of this section. 

( c) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, and the Regents of the University of 
California may, establish procedures for the purpose of conducting biennial audits to 
determine whether individual campuses are in compliance with all state building code 
requirements relating to the location and the designation of minimum percentages of 
available campus parking spaces for use by students with disabilities, as determined by 
guidelines of Section 14679 of the Government Code, Section 2-7102 of Title 24 of the 
California Code of Regulations, Part 40 (commencing with Section 40.1) of Title 24 of 
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1 67311.5, except that the exclusion granted to the University of California is.not found in 

2 new section 67301 .. 

3 Chapter 758, Statutes of 1995, Section 54, added Education Code Section 

4 6730521 which is substantially similar to former Section 67301. 

5 Chapter 758, Statutes of 1995, Section 53, repealed Education Code Section 

6 67310, and Section 54, added a new Education Code Section 67310 which is 

. 7 substantially similar to former Section 6731 O. 

8 · Chapter 758, Statutes of 1995, Section 53, repealed Education Code Section 

9 67311, and Section 54, added a new Education Code Section 67311 which is 

1 O substantially similar to former Section 67311. 

11 · Chapter 758,. Statutes of 1995, Section 53, repealed Education Code Section 

12 67312, and Section 54, added a new Education Code Section 67312 which is 

the Code of Federal Regulations, Section 1190.31 of Title 36 of the Code of Federal 
Regulations, or their successor provisions, or any other applicable provisions of law, 
whichever provides the greater accessibility for disabled persons. 

The Trustees of the California State University shall, and the Regents of the 
University of California may, report the findings of these audits to the Legislature of the 
Governor. 

{d) This seetiori shall l"lot apply to tl=le University of Galifomia t1nless tl=le Regents 
of tl=le Uriiuersit) ef Galifefl'lia, b'JI resoh:itiori, make tl=lat provisiori applieable." 

21 Education Code Section 67305, added by Chapter 758, Statutes of 1995, 
Section 54: · 

uNotwithstanding the provisions of Section 67300, federal and state vocational 
rehabilitation funds may be utilized to provide reader and interpreter services to clients 
of the Department of Rehabilitation, provided that those funds are administered in full 
compliance with applicable federal and state laws and regulations and the policies and 
procedures of the Department of Rehabilitation." · 
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substantially similar to former Section 67312 .. · 

Chapter 379, Statutes of 1999, Section 1, added22 Education Code Section 

6730223 to require a community college seeking printed instructional materials 

22 Former Section 67302, (added by Chapter 626, Statutes of 1991, Section 2) 
relating to reader services was repealed by Chapter 758, Statutes of 1995, Section 52. 

23 Education Code Section 67302, added by Chapter 379, Statutes of 1999, 
Section 1: 

"(a) An individual, firm, partnership or corporation that publishes or manufactures 
printed instructional materials fur students attending the University of California, the 
Califumia State University, or a California Community College, shall provide to the 
universify, college, or particular campus of the university or college, for use by students 
attending the University of California, the California State University, or a California 
Community College, any printed instructional material in an electronic furmat mutually 
agreed upon by the publisher or manufacturer and the college or campus. Computer 
files or electronic versions of printed instructional materials shall maintain the structural 
integrity of the printed instructional material, be compatible with commonly used braille 
translation and speech synthesis software, and include corrections and revisions as may 
be necessary. The computer files or electronic versions of the printed instructional 
material shall be provided to the university, college, or particular campus of the 
university or college at no additional cost and in a timely manner, upon receipt of a 
written request that does all of the fullowing: 

(1) Certifies that the university, college, or particular campus of the 
university or college has purchased the printed instructional material for use by a 
student with a disability or that a student with a disability attending or registered 
to attend that university, college, or particular campus of the university or college 
has purchased the printed instructional material. 

(2) Certifies that the student has a disability that prevents him or her from 
using standard instructional materials. 

(3) Certifies that the printed instructional material is for use by the student 
in connection with a course in which he or she is registered or enrolled at the 
university, college, or particular campus of the university or college. 

(4) Is signed by the coordinator of services for students with disabilities at 
the university, college, or particular campus of the university or college or by the 
campus or college official responsible for monitoring compliance with the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) at the 
university, college, or particular campus of the university or college. 
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(b) An individual, firm, partnership or corporation specified in subdivision (a} may 
also require that, in addition to the conditions enumerated above, the request shall 
include a statement signed by the student ·agreeing to both of the following: 

(1} He or she will use the electronic copy of the printed instructional 
material in specialized format solely for his or her own educational purposes. 

(2) He or she will not copy or duplicate the printed instructional material for 
use by others. 
(c) If a college or university permits a student to directly use the electronic version 

of an instructional material, the disk or file shall be copy-protected or the college or 
university shall take other reasonable precautions to ensure that students do not copy or 
distribute electronic versions of instructional materials in violation of the Copyright 
Revisions Act of 1976, as amended (17 U.S.C. Sec. 101 et seq.}. 

(d) An individual, firm, partnership or corporation that publishes or manufactures 
nonprinted instructional materials for students attending the University of California, the 
California State University, or a California Community College shall provide computer 
files or other electronic versions of the non printed instructional materials for use by 
students attending the University of California, the California State University, 'or a 
California Community College, subject to the same conditions set forth in subdivisions 
(a) and (b) for printed instructional materials, when technology is available to convert 
these nonprinted instructional materials to a format that maintains the structural integrity · 
of the nonprinted instructional materials that is compatible with brailie translation and 
speech synthesis software. 

(e) For purposes of this section: 
(1} "Instructional material or materials" means textbooks and other. . 

materials written and published primarily for use by students in postsecondary 
instruction that are required or essential to a student's success in a course of 
study in which a student with a disability is enrolled. The determination of which 
materials are "required or essential to student success" shall be made by the 
instructor of the course in consultation with the official making the request 
pursuant to paragraph (4) of subdivision (a) in accordance with guidelines issued 
pursuant to subdivision (i). "Instructional material or materials" does not include 
nontextual mathematics and science materials until the time software becomes 
commercially available that permits the conversion of existing electronic files of 

. the materials into a format that is compatible with braille translation software or 
alternative media for students with disabilities. 

(2) "Printed instructional material or materials" means instructional material 
or materials in book or other printed form. 

. (3} "Nonprinted instructional materials" means instructional materials in 
formats other than print, and includes instructional materials that require the 
availability of electronic equipment in order to be used as a learning resource, 
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including, but not necessarily limited to, software programs, video disks, and 
video and audio tapes. 

(4) "Structural integrity" means all of the printed instructional material, 
including, but not limited to, the text of the material, sidebars, the table of 
contents, chapter headings and subheadings, footnotes, indexes, glossaries, and 
bibliographies. "Structural integrity" need not include nontextual elements such 
as pictures, illustrations, graphs, or charts. If good faith efforts fail to produce an 
agreement pursuant to subdivision (a) between the publisher or manufacturer and 
the university, college, or particular campus of the university or college, as to an 
electronic fonnat that will preserve the structural integrity of the printed 
instructional material, the publisher or manufacturer shall provide the instructional 
material in ASCII text and shall preserve as much of the structural integrity of the 
printed instructional material as possible. 

(5) "Specialized fonnat" means braille, audio, or digital text that is 
exclusively for use by blind or other persons with disabilities. 
(f) Nothing in this section shall be construed to prohibit a university, college, or 

particular campus of the university or college from assisting a student with a disability by 
using the electronic version of printed instructional material provided pursuant to this 
section solely to transcribe or arrange for the transcription of the printed instructional 
material into braille. In the event a transcription is made, the campus or college shall 

· have the right to share the braille copy of the printed instructional material with other 
students with disabilities. 

(g) The Chancellor of the California Community Colleges, the Chancellor of the 
California State University; and the President of the University of California may each 
establish one or more centers within their respective segments to process requests for 
electronic versions of instructional materials pursuant to this section. If a segment 
establishes a center or centers, each of the following shall apply: 

(1) The colleges or campuses designated as within the jurisdiction of a 
center shall submit requests for instructional material made pursuant to 
paragraph (4) of subdivision (a) to the center, which shall transmit the request to 
the publisher or manufacturer. 

(2) If there is more than one center, each center shall make every effort to 
coordinate requests within its segment. 

(3) The publisher or manufacturer of instructional material shall be required 
to honor and respond to only those requests submitted through a designated 
center. · 

(4) If a publisher or manufacturer has .. responded to a request for 
instructional materials by a center, or on behalf of all the centers within a 
segment, all subsequent requests for these instructional materials shall be 
satisfied by the center to which the request is made. 

137 



Test Claim of West Kem Community College District 
745/01 Disabled Stydent Programs and Services 

1 in an electronic fonnat to provide to an individual, finn, partnership or corporation that 

2 publishes or manufactures printed instructional materials a written request including the 

3 · following: (1) certification that the community college has purchased the printed 

4 instructional materials for use by a student with a disability or that a student with a 

5 disability attending a college or college campus has purchased the printed instructional 

6 materials; (2) certification that the student has a disability that prevents him or her from 

7 using standard instructional materials; (3) certification that the printed instructional 

B material is for use by the student in connection with a course in which he or she is 

9 registered or enrolled at the college or college campus; and (4) signature by the 

1 O coordinator of services for students with disabilities at the college or college campus or 

11 the college official responsible for monitoring compliance with the Americans with , 

{h) Nothing. in this section shall be deemed to authorize any use of instructional 
materials that would constitute an infringement of copyright under the Copyright 
Revision Act of1976, as amended (17 U.S.C. Sec. 101 et seq.). 

(i) The governing boards of the California Community Colleges, the California 
State University, and the University of California shall each adopt guidelines consistent 
with this section for its implementation and administration. At a minimum, the guidelines 
shall address all of the following: 

(1) The designation of materials deemed "required or essential to student 
success." 

(2) The determination of the availability of technology for the conversion of 
nonprinted materials pursuant to subdivision ( d) and the conversion of 
mathematics and science materials pursuant to paragraph (4) of subdivision (e). 

(3) The procedures and standards relating to distribution of files and 
materials pursuant to subdivisions (a) and (b). 

(4) Other matters as are deemed necessary or appropriate to carry out the 
purposes of this section. . 
G) Failure to comply with the requirements of this section shall be a violation of 

Section 54.1 of the Civil Code." 
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Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) at the college or college campus. 

Subdivision ( c) requires that if the college pennits a student to directly use the electronic 

version of an instructional material, the disk or file must be copy-protected or the college 

shall take other reasonable precautions to ensure that students do not copy or distribute 

electronic versions of instructional materials in violation of the Copyright Revisions Act of 

1976, as amended (17 U.S.C. Sec. 101 et seq.). Under Subdivision (g), if the 

Chancellor of the California Community Colleges establishes one or more centers within 

his respective segments to process requests for electronic versions of instructional 

materials pursuant to this section, then each of the following shall apply: (1) the colleges· 

or campuses designated as within the jurisdiction of a center shall submit requests for 

instructional material to the center, which shall transmit the request to the publisher or 

manufacturer; (2) if there is more than one center, each center shall make every effort to 

coordinate requests within its segment; (3) the publisher or manufacturer of instructional 

material shall be required to honor and respond to only those requests submitted 

through a designated center; and (4) if a publisher or manufacturer has responded to a 

request for instructional materials by a center, or on behalf of all the centers within a 

segment, all subsequent requests for these instructional materials shall be satisfied by 

the center to which the request is made. Subdivision (i) requires the governing boards 

of the California Community Colleges to adopt guidelines consistent with this section for 

its implementation and administration that, at the minimum, address the following: (1) 

the designation of materials deemed "required or essential to student success"; (2) the 
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1 determination Of the availability of technology for the conversion of nonprinted materials; 

2 (3) the procedures and standards relating to distribution of files and materials; and (4) 

3 other matters as are deemed necessary or appropriate to carry out the purposes of this 

4 section. Subdivision 0) states that if the community college fails to comply with the 

5 _ requirements of this section it shall be a violation of Section 54~ 1 of the Civil Code. 

6 Chapter 745, Statutes of 2001, Section 33, amended Education Code Section 

7 67301 to make a technical change. 

B . ¢ALIEORN!A CODE OF REGULATIONS 

9 Title 5, California Code of Regulations, Section 5552224
, operative July 6, 1990, 

10 for the fjrst time, required Community College Districts, where necessary, to make 

24 Title 5, California Code of Regulations, Section 55522, fi!ed June 5, 1990 and 
operative July 6, 1990: 

"Matriculation services for ethnic and language minority students and students 
with disabilities, shall be appropriate to their needs, and community college districts 
shall, where necessary, make modifications in the matriculation process or use 
alternative instruments, methods or procedures to accommodate the needs of such 
students. Districts may require students requesting such accommodations to provide 
proof of need. Extended Opportunity Programs and Services (EOPS) and Disabled 
Students Programs and Services (DSPS) are authorized, consistent with the provisions 
of chapter 1 (commencing with section 56000) and chapter 2.5 (commencing with 
section 56200) of division 7 of this part, to provide specialized matriculation services and 
modified or alternative matriculation services to their respective student populations. 
Notwithstanding this authorization, participation in the EOPS and DSPS programs is 
voluntary and no student may be denied necessary accommodations in the assessment 
process because he or she chooses not to use specialized matriculation services 
provided by these programs. Modified or alternative matriculation services for limited or 
non-English-speaking students may be provided in English as a Second Language 
programs." · 
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modifications in the matriculation process or use alternate instruments, methods or 
' -

procedures to accommodate ethnic and language minority students, and students with 

disabilities. Disabled Students Programs and Services ("DSPS") was authorized to 

provide specialized matriculation.services and modified or alternative matriculation 

services to their student population. 

Title 5, California Code of Regulations, Section 5410025
, operative February 18, 

25 Title 5, California Code of Regulations, Section 54100, filed January 1, 1992 
and operative February 18, 1992: 

"(a) Each community college district which provides parking shall, consistent with 
the requirements of this section and Education Code Sections 66260 and 67311. 5, 
provide parking at each of its colleges or centers to students with disabilities and those 
providing transportation for such students. 

(b) For purposes of this section, "students with disabilities" are those who have 
enrolled at the college and: 

· (1) qualify as disabled persons or disabled veterans pursuant to Section 
22511.5 of the Vehicle Code; or 

(2) are entitled to special parking provided through Disabled Student 
Programs and Services pursuant to Subchapter 1 (commencing with Section 
56000) of Chapter 7 of this Division. 
(c) Students with disabilities using parking provided under this section may be 

required to display a distinguishing license plate or plaqard issued by the Department of 
Motor Vehicles pursuant to Section 22511.5 of the Vehicle Code or a special sticker 
issued by the college authorizing parking in spaces designated for persons with 
disabilities. · . 

(d) Students with disabilities may be required to pay parking permit fees imposed 
pursuant to Education Code Section 72247. Students with disabilities shall not be 
required to pay any other charge, or be subjected to any time limitation or other 
restriction not specified herein, when parking in any of the following areas: 

(1) any restricted zone described in subdivision (e) of Section 21458 of the 
Vehicle Code; 

(2) any street upon which preferential parking privileges and height limits 
have been given pursuant to Section 22507 of the Vehicle Code; 

(3) any parking zone that is restricted as to the length of time parking is 
permitted as indicated by a sign erected pursuant to a local ordinance; 
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1 1992, required community colleges to provide parking at each campus or center for their 

2 students with disabilities and those providing transportation for such students. 

3 Subdivision (e) requires that specially designated parking be made available in those 

4 parking areas which are most accessible to facilities which the district finds are most 

5 . used by students. Subdivision (f) requires that community colleges post conspicuous 

6 notices that parking are available to students with disabilities. When access to parking 

7 is controlled by a mechanical gate, subdivision (g) requires community colleges to 

8 provide accommodations for students with disabilities who are unable to operate the 

9 mechanical gate controls. 

1 O The controlling regulations for Special Programs is found in Title 5, California 

11 Code of Regulations, Chapter 7, Subchapter 1 - Disabled Student Programs and 

(4) any metered zone; or 
(5) any space in any lot or area otherwise designated for use by faculty, 

staff, administrators, or visitors. 
(e) Parking specifically designated for.persons with disabilities pursuant to 

Section 7102 of Title 24 of the California Code of Regulations shall be available to 
students with disabilities, and those providing transportation to such persons, in those 
parking areas which are most accessible to facilities which the district finds are most 
used by students. 

(f) Each community college district shall post in conspicuous places notice that 
parking is available to students with disabilities and those providing transportation for 
such students. · 

(g) When parking provided pursuant to this section is located in an area where 
access is controlled by a mechanical gate, the district shall ensure that accommodations 
are made for students with disabilities who are unable to operate the gate controls. 
Accommodations may be provided by an attendant assigned to assist in operation of the 
gate or by any other effective means deemed appropriate by the district. 

(h) Revenue form parking fees collected pursuant to Education Code Section 
72247 may be used to offset the costs of implementing this section." 
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Services, Sections 56000 through 56076. The Chancellor's Office of the California 

Community Colleges has also published and promulgated Executive Orders entitled 

"Implementing Guidelines for Title 5 Regulations - Disabled Student Programs and 

Services" (hereinafter "Implementing Guidelines"), a copy of which is attached hereto as 

Exhibit 5 and is incorporated herein be reference. Refe~nces to the "Implementing 

Guidelines" will be made after each Regulation section along with any additional 

program or documentation requirements set forth therein. 

Article 1, commencing with Section 56000, provides general provisions and 

definitions. Section 5600026 requires Community College Districts offering support to 

students with disabilities through Disabled Student Programs and Services ("DSPS"), 

26 Title 5, California Code of Regulations, Section 56000, filed February 4, 1993 
and operative March 6, 1993: 

"This subchapter applies to community college districts offering support services, 
or instruction through Disabled Student Programs and Services (DSPS), on and/or off 

·campus, to students with disabilities pursuant to.Education Code Sections 67310-12 and 
84850. 

Programs receiving funds allocated pursuant to Education Code Section 84850 
shall meet the requirements of this subchapter. Any support services or instruction 
funded, in whole or in part, under the authority of this subchapter must: 

(a) not duplicate services or instruction which are otherwise available to all 
students; 

(b) be directly related to the educational limitations of the verified disabilities of 
the students to be served; · 

(c) be directly related to the students' participation in the educational process; 
· (d) promote the maximum independence and integration of students with 

disabilities; and 
(e) support participation of students with disabilities in educational activities 

consistent with the mission of the community colleges as set forth in Education Code 
Section 66701: 
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1 pursuant to Education Code Sections 67310 through 67312 and 84850, to meet the 

2 requirements of the Subchapter. Any support services or instruction funded must: (1) 

3 not duplicate services or instructions otherwise available to students; (2) relate directly 

4 to the educational limitations of the students with verified disabilities; (3) relate directly to 

5 the students' participation in the educational process; (4) promote the maximum. 

· 6 integration and independence of the students with disabilities; and (5) support the 

7 participation of students with disabilities in programs as consistent with the mission of 

8 the community colleges .. see: "Implementing Guidelines· for Section 56000 .. 

. ' 

9 Documentation of the fact that the requirements of the section have been satisfied with 

1 o . respect to any particular student should be reflected in his or her Student Education 

11 

12 

Contract: The fact that these requirements are satisfied by the DSPS program as a 

whole is to be documented through the special class approval process (Section 56028) 

13 and through the college's program plan (Section 56046). 

14 Section 5600:227 defines the terms "student with a disability" or "disabled student" 

15 as an individual enrolled at a community college who has a verified impairment which 

16 limits one or more major life activities, as defined in 28 C.F.R. 35.104, and which 

27 Title 5, California Code of Regulations, Section 56002, filed February 4, 1993 
and operative March 6, 1993: 

·"A "student with a disability" or "disabled student" is a person enrolled at a 
community college who has a verified impairment which limits one or more major life 
activities, as defined in 28 C.F.R. 35.104, and wtiich imposes an educational limitation 
as defined in Section 56004. For purposes of reporting to the Chancellor under Section 
56030, students with disabilities shall be reported in the categories described in Sections 
56032-44.9 
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imposes an "educational limitation" as defined in Section 56004. For the purpose of 

reporting to the Chancellor, students with disabilities shall be reported in the categories 

set forth in Sections 56032 through 56044. See: "Implementing Guidelines" for Section 

56002. Documentation that students meet disability criteria should be available in the. 

student's files, and should include (1) a signed application for services and verification of 

enrollment at the community college, (2) verification of disability and identification of 

education limitation(s) due to the disability, (3) a SEC, and (4) documentation of services 

provided. 

· Section 5600428 defines the term "educational limitation" as a disability related 

functional limitation in the educational setting which prevents a student from fully 

benefiting from classes, activities, or services offered by the college to nondisabled 

·students, without specific additional support services or instruction. See: "Implementing 

Guidelines" for Section 56004. Documentation that services and accommodations are 

directly related to the student's educational limitation should be available in the student's 

file. 

26 Title 5, California Code of Regulations, Section 56004, filed February 4, 1993 
and operative March 6, 1993: · 

"As used in this subchapter, "educational limitation" means disability related 
functional limitation in the educational setting. This occurs when the limitation prevents 
the student from fully benefiting from classes, activities, or services offered by the 
college to nondisabled students, without specific additional support services or 
instruction as defined in Section 56005." 
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1 Section 5600529 defines the term "support services or instruction" as any one or 

2 more of the services listed in Section 56026, special class instruction authorized under 

3 Section 56028, or both; See: "Implementing Guidelines" for Section 56005 where 

4 support services or instruction is defined to mean any service or classroom instruction 

5 that is above and beyond the regular services or instruction offered by the college. 

6 Documentation th~t the support services or instruction are related to the student's 

7 education limitation should be part of the SEC. 

8 Section 5600630 requires that the student with a disability must have an 

29 Title 5, California Code of Regulations, Section 56005, filed February 4, 1993 
and operative March 6, 1993: 

"As used in this subchapter, •support services or instruction• means any one or 
more of the services listed in Section 56026, special class instruction authorized under 
Section 56028, or both.• 

30 Trtle 5, California Code of Regulations, Section 56006, filed February 4, 1993 
and operative March 6, 1993: 

"(a) In order to be eligible for support services or instruction authorized under this 
chapter, a student with a disability must have an impainnent which is verified pursuant to 
subdivision (b) which results in an educational limitation identified pursuant to 
subdivision {c) of this section. 

{b) The existence of an impairment may be verified, using procedures prescribed 
by the Chancellor, .by one of the following means: 

(1} observation by DSPS professional staff with review by the osps 
coordinator; 

(2) assessment by appropriate DSPS professional staff; or 
(3) review of documentation provided by appropriate agencies or certified 

or licensed professionals outside of DSPS. 
(c) The student's educational limitations must be identified by appropriate DSPS 

professional staff and described in the Student Education Contract {SEC} required 
pursuant to Section 56022. Eligibility for each service provided must be directly related 
to an educational limitation consistent with Section 56000{b) and Section 56004." 
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impairment which is verified in order for the student to be eligible for support services or 

instruction. Subdivision (b) requires that the existence of an impairment may be verified 

by using one of the following means: (1) observation by DSPS professional staff with 

review by the DSPS coordinator; (2) assessment by appropriate DSPS professional 

staff; or (3) review of documentation provided by appropriate agencies or certified or 

licensed professionals outside of DSPS. Subdivision (c) requires that the student's 

"educational limitation" be identified by appropriate DSPS professional staff and 

described in the Student Education Contract {"SEC") required by Section 56022. 

Eligibility for each service provided must be directly related to an educational limitation 

consistent with Sections 56000{b) and 56004. See: "Implementing Guidelines· for 

Section 56006 which provides that the requirements for verification of disability apply to 

all students receiving DSPS services or instruction which includes students served at 

off-campus community-based facilities, such as hospital sites or shelter workshops. The 

community college is required to advise the facility of its responsibility to provide 

accurate information for verification. Documentation should include that a verification of 

disability form be placed in each student's file and should be signed by the appropriate 

professional or agency representative. 

Section 5600831 provides for the rights of students with disabilities. Participation 

31 
Title 5, California Code of Regulations, Section 56008, filed February 4, 1993 

and operative March 6, 1993: 
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1 by students with disabilities in DSPS shall be entirely voluntary. A student receiving 

2 support services or instruction authorized under this Subchapter shall not be precluded 

3 from also participating in any other course, program or activity offered by the college. All 

4 records maintained by DSPS personnel pertaining to students with disabilities shall be 

5 ·protected from disclosure and subject to all other requirements for the handling of 

6 student records found in Subchapter 2 (commencing with Section 54600) of Chapter 5. 

7 See: "Implementing Guidelines" for Section 56008 which provides that if a student 

8 requests accommodations that impact the delivery of instruction and/or the instructor, 

9 the instructor has a right to know the student's educational limitations and the 

1 O appropriate accommodation, but only with the student's pennission. Documentation 

11 requires the release of information form to be in the student's file and signed by the 

12 student if any infonnation is released regarding the student's disability. 

13 Section 5601032 describes the responsibilities of students with disabilities 

"(a) Participation by students with disabilities in Disabled Student Programs and 
Services shall be entirely voluntary. · 

(b) Receiving support services or instruction authorized under this subchapter 
· shall not preclude a student from also participating in any other course, program or 
activity offered by the college. 

(c) All records maintained by DSPS personnel pertaining to students with 
disabilities shall be protected from disclosure and shall be subject to all other 
requirements for handling of student records as provided in Subchapter 2 (commencing 
with Section 54600) of Chapter 5 of this Division." 

32 Title 5, California Code of Regulations, Section 5601 o, filed February 4, 1993 
and operative March 6, 1993: 

· u(a} Students receiving support services or instruction under this subchapter 
shall: 
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receiving support services and instruction pursuant to this subchapter. Subdivision (a) 

requires stude·nts to: ( 1) comply with the student code of conduct adopted by the college 

and all other applicable statutes and regulations outlining student conduct; (2) be 

responsible in using DSPS services and comply with written instructions and policies 

adopted by DSPS; and (3) make measurable progress toward goals established in the 

student's "SEC" or, when enrolled in a regular college course, meet academic standards 

established by the college. Subdivision (b) provides that a District may adopt a written 

policy for the suspension or termination of DSPS ser\rices where a student fails to 

comply with requirements (2) or (3) and requires the District to give a copy of the policy 

· to a student upon first applying far services from DSPS. The written policy shall provide 

for written notice prior to suspension or termination of services and an opportunity to 

appeal the decision. See: "Implementing Guidelines" for Section 56010 which provides 

(1) comply with the student code of conduct adopted by the college and all 
other applicable statutes and regulations to student conduct; 

.(2) be responsible in their use of DSPS services and adhere to written 
service provision policies adopted by DSPS; and 

(3) make measurable progress toward the goals established in the 
student's Student Educational Contract or, when the student is enrolled in a 
regular college course, meet academic standards established by the college 

pursuant to Subchapter 8 (commencing with Section 55750) of Chapter 6 of this · 
Division. · 

(b) A district may adopt a written policy providing for the suspension or 
termination of DSPS services where a student fails to comply with subdivisions (a)(2) or 
(a)(3) of this section. Such policies shall provide for written notice to the student prior to 
the suspension or termination and shall afford the student an opportunity to appeal the 
decision. Each student shall be given a copy of this policy upon first applying for 
services from DSPS. • 
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that the community college shall also provide the student with a written notice of the 

2 resolution arrived at during the appeal process or a final notice for the suspension or 

3 tennination of services. Documentation requires that verification that the student was 

4 notified of all 'policies dealing with the rights and responsibilities in receiving DSPS 

5 services be in the student's file along with a copy of all notices sent to the student about 

6 the student's abuse of DSPS services, all documents of the appeal process, and a copy 

7 of the notification of the outcome of any appeal. 

8 Article 2, commencing with Section 56020, provides regulations pertaining to 

9 DSPS services. Section 5602033 requires each Community College District to employ 

1 o reasonable means to inform all students and staff about the support services or 

11 

12 

. - .. 

instruction available through the DSPS program. 

Section 5602234 requires a Student Education Contract ("SEC•) be established, 

33 Title 5, California Code of Regulations, Section 56020, filed February 4, 1993 
and operative March 6, 1993: 

•Each community college district receiving funds pursuant to this subchapter shall 
employ reasonable means to infonn all students and staff about the support services or 
instruction available through the DSPS program." 

34 Title 5, California Code of Regulations, Section 56022, filed February 4, 1993 
and operative March 6, 1993: 

·A Student Educational Contract (SEC) is a plan to address specific needs of the 
student. An SEC must be established upon initiation of DSPS services and shall be 
reviewed and updated annually for every student with a disability participating in DSPS. 
The SEC specifies those regular and/or special classes and support services identified 
and agreed upon by both the student and DSPS professional staff as necessary to meet 
the student's specific educational needs. The SEC shall be reviewed annually by a 
DSPS professional staff person to determine whether the student has made progress 

150 

• 



2 

3 

4 

5 

6 

7 

8 

9 

10 

• 12 

13 

14 

15 

Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Services 

upon the initiation of DSPS services, to address the specific needs of the student. The 

"SEC" shall specify those regular and/or special classes and support services identified 

and agreed upon by _both the student and DSPS professional staff as necessary to meet 

the student's specific educational needs. The SEC is required to be reviewed annually 

by a DSPS professional staff person to determine whether the student has made 

progress toward his or her stated goals(s). See: "Implementing Guidelines" for Section 

56022 which provides that the annual review process should determine the student's 

progress and should include an up-to-date copy of the student's class schedule, 

delineation of services provided, an indication that a DSPS professional staff has 

reviewed the SEC and determined that measurable progress has been made, and the 

signature of the student showing agreement. Documentation requires an up~to-date 

SEC for the current year, signed by the student and the DSPS professional staff be 

available in the file of each student receiving services through the DSPS office. Also, 

students in noncredit special classes should have included in their SEC a detailed 

description of the criteria used to evaluate the student's measurable progress. 

toward his/her stated goals(s). 
Whenever possible the SEC shall serve as the Student Educational Plan (SEP) 

and shall meet the requirements set forth in Section 55525 of this division. In addition, 
for students in noncredit special classes, each SEC shall include, but need not be 
limited to a description of the criteria used to evaluate the student's progress." 
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Section 5602635 defines "support services" as those specialized services 

35 Title 5, California Code of Regulations, Section 56026, filed February 4, 1993 . 
and operative March 6, 1993: 

"Support services are those specialized services available to students with 
disabilities as defined in Section 56002, which are in addition to the regular services 
provided to all students. Such services enable students to participate in regular 
activities, programs and classes offered by the college. They may include, but need not 
be limited to: 

(a) Basic fixed cost administrative services associated with the ongoing 
administration and operation of the DSPS program. These services include: 

(1) Access to and arrangements for adaptive educational equipment, 
materials and supplies required by students with disabilities; 

(2) Job placement and development services related to transition to 
employment; 

(3) Liaison with campus and/or community agencies, including referral to 
campus or community agencies and follow-up services; 

(4) Registration assistanee relating to on or off-campus college 
registration, including priority enrollment assistance, application for financial aid 
and related college services; 

(5) Special parking, including on-campus parking registration or, while an 
application for the State handicapped placard or license plate is pending, 
provision of a temporary parking permit. 

(6) Supplemental specialized otientation to acquaint students with 
environmental aspects of the college and community. 
(b) Continuing vatiable cost services which fluctuate with changes in the number 

of students or the unit load of the students. These services include, but are not limited 
to: 

(1) Test-taking facilitation, including arrangement, proctoring and 
modification of test and test administration for student$ with disabilities; 

(2) Assessment, including both individual and group assessment not 
otherwise provided by the college to determine functional educational and 
vocational levels or to verify specific disabilities; 

(3) Counseling, including specialized academic, vocational, personal, and 
peer counseling services specifically for students with disabilities, not duplicated 
by ongoing general counseling services available to all students; 

(4) Interpreter services, including manual and oral interpreting for 
hearing-impaired students; 

(5) mobility ability assistance (on-campus), including manual or motorized 
transportation to and from college courses and related educational activities; 
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1 available to students with disabilities as defined in Section 56002, which are in addition 

2 

3 

4 

5 

6 

7 

8 

9 

to the regular services provided to all students. "Support seritices" include, but need not 

be limited to: 

(a) basic fixed cost administrative services associated with the ongoing 

administration and operation of the DSPS programs, including (1) access to and 

arrangements for adaptive educational equipment, materials and supplies required 

by students with disabilities, (2) job placement and development services, (3) liaison 

with and referral to campus or community agencies, (4) registration assistance, (5) 

special parking, and (6) specialized orientation; 

(6) notetaker services, to provide assistance to students with disabilities in 
the classroom; 

· (7) reader services, including the coordination and provision of services 
for students with disabilities in the instructional setting; 

(8) speech services provided by a licensed speech/language pathologist 
for students with verified speech disabilities; 

(9) transcription services, including, but not limited to, the provision of 
braille and print materials; 

(10) transportation assistance (off-campus), only if not otherwise provided 
by the college to all students, where public accessible transportation is . 
unavailable, and is deemed inadequate by the Chancellor's Office; 

( 11) specialized tutoring services not otherwise provided by the college; 
(12) outreach activities designed to recruit potential students with 

disabilities to the college; 
(13) accommodations for participation in co-curricular activities directly 

related to the student's enrollment in state-funded educational courses or 
programs; and 

(14) repair of adaptive equipment donated to the DSPS program or 
purchased with funds provided under this subchapter. 
(c) One-time variable costs for purchase of DSPS equipment, such as adapted 

educational equipment, materials, supplies and transportation vehicles.· 
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1 (b) continuing variable cost services which fluctuate with changes in the 

2 number of students or the unit load of the students, including (1) test-taking 

3 facilitation, (2) individual and group assessment, (3) specialized and peer 

4 counseling, (4) manual and oral interpreter services, (5) on-campus mobility 

5 ·assistance, (6) classroom notetak~r services, (7) reader services, (8) speech 

6 services, (9) off-campus transportation services and assistance, (10) specialized 

7 tutoring services, (11) outreach and recruiting activities, {12) accommodations for 

8 participation in co-curricular activities, and (13) repair of adaptive equipment; and 

9 (c) One"time variable costs for purchase of DSPS equipm~nt, such as 

1 O adapted educational equipment, materials, supplies and transportation vehicles. 

11 See also: "Implementation Guidelines" for Section 56026. 

12 Section 5602738 requires each Community College District to establish policies 

13 and procedures for responding in a timely manner to accommodation requests involving 

14 academic adjustments. The procedure shall provide for an individualized review of each 

15 request and shall permit the Section 504 Coordinator to make an interim decision 

36 Title 5, California Code of Regulations, Section 56027, filed February 4, 1993 
and operative March 6, 1993: 

"Each community college district receiving funding pursuant to this subchapter 
shall establish a policy and procedure for responding to, in a timely manner consistent 
with Section 53203 of this division, accommodation requests involving academic 
adjustments. This procedure shall provide for an individualized review of each request. 
The procedure shall also permit the Section 50'.4 Coordinator, or oth~r d~ignat~d. district 
official with knowledge of accommodation requirements, to make an intenm deC1s1on 
pending a final resolution.• 
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1 pending a final resolution. See: "Implementing Guid~lines" for Section 56027 which 

2 notes that it is the district or college that decides whether local Board approval for a 

3 policy dealing with academic accommodations be obtained. Documentation requires 

4 that the written policy must be accessible to students, faculty and staff of the college. 

5 . Section 5602837 defines "special classes" as instructional activities designed to 

6 address the educational limitations of students with disabilities who would be unable to 

r 

37 Title 5, California Code of Regulations, Section 56028, filed February 4, 1993 
and operative March 6, 1993: 

. "Special classes are instructional activities designed to address the educational 
''limitations of students with disabilities who would be unable to substantially benefit from 
regular college classes even with appropriate support services or accommodations. 
Such classes generate revenue based on the number of full-time equivalent students 
(FTES) enrolled in the classes. 

. Such classes shall be open to enrollment of students who do not have disabilities, 
however, to qualify as a special class, a majority of those enrolled in the class must be 
students with disabilities. _ · 

Special classes offered for credit or noncredit shall meet the applicable 
requirements for degree credit, non-degree credit, or noncredit set forth in Sections 
55002 and 55705.5 of this part. In addition, special classes shall: 

(a) Be designed to enable students with disabilities to compensate for 
educational limitations and/or acquire the skills necessary to complete their educational 
objectives; 

(b) Employ instructors who meet minimum qualifications set forth in Section 
53414 of this Division. 

(c) Utilize curriculum, instructional methods, or materials specifically designed to 
address the educational limitations of students with disabilities. Curriculum committees 
responsible for reviewing and/or recommending special class offerings shall have or 
obtain the expertise appropriate for determining whether the requirements of this section 
are satisfied; and 

(d) Utilize student/instructor ratios determined to be appropriate by the District 
given the educational limitations of the students with disabilities enrolled in each class. 
Class size should not be so large as to impede measurable progress or to endanger the 
well-being and safety of students or staff.» 
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1 substantially benefit from regular college classes even with appropriate support services 

2 or accommodations. To qualify as a special class, a majority of those enrolled in the 

3 class must be students with disabilities. These special classes shall (a) be designed to 

4 enable students with disabilities to compensate for educational limitations and/or acquire 

5 the skills necessary to complete their educational objectives; (b) employ instructors who 

6 meet the minimum qualifications set forth in Section 53414 of this Division; (c) utilize 

7 curriculum, instructional methods, or materials specifically designed to address the 

8 educational limitations of students with disabilities and curriculum committees 

9 responsible for reviewing and/or recommending special class offerings shall have or 

1 O obtain the expertise appropriate for determining whether the requirements of this section 

11 are satisfied; and (d) utilize student/instructor ratios determined to be appropriate by the 

12 District given the educational limitations of the students with disabilities enrolled in each 

13 class. Class size should not be so large as to impede measurable progress or to 

14 endanger the well-being and safety of students or staff. See: "Implementing Guidelines" 

15 for Section 56028 which provides that special class curriculum must go through a review 

16 process for approval as established by the district and the Chancellor's Office. 

17 Documentation requires verification of course approval by the college curriculum 

18 committee for each special class offered that is available in the Instructional Dean's or 

19 other designated staff person's office, which should be accessible to the DSPS 

20. coordinator. In addition, the college or district personnel/credentials office should have 

21 minimum qualifications on file for all DSPS staff teaching special classes. Information 
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documenting that special classes meet the criteria specified will be required as part of 

the DSPS Program Plan. 

Section 5602938 allows students with disabilities to repeat their enrollment in 

"special classes" to accommodate their educational limitations. Community college 

districts are required to adopt policies and procedures providing for "special class" 

repetition to: (1) further the student's continuing success; (2) enable the student to enroll 

in other regular or special classes; or (3) further the student's goals. See: "Implementing 

Guidelines" for Section 56029. Documentation requires each district to establish 

procedures for tracking repetitions and a process for students to invoke special class 

course repeatability accommodation on a case-by-case basis and the DSPS program is 

required to monitor the infonnation to assure that the requirements of the Section are 

met. 

Article 3, commencing with Section 56030, regulates Reports, Plans and Program 

38 Title 5, California Code of Regulations, Section 56029, filed February 4, 1993 
and operative March 6, 1993: 

"Repetition of special classes is subject to the provisions of Sections 55761-63 
and 58161 of this division. However, districts are authorized to permit additional 
repetitions of special classes to provide an accommodation to a student's educational 
limitations pursuant to state and federal nondiscrimination laws. Districts shall develop 
policies and procedures providing for repetition under the follow circumstances: 

(a) When continuing success of the student in other general and/or special 
classes is dependent on additional repetitions of a specific class; 

(b) When additional repetitions of a specific special class are essential to 
completing a student's preparation for enrollment into other regular or special classes; or 

(c) When the student has a student educational contract which involves a goal 
other than completion of the special class in question and repetition of the course will 
further achievement of that goal.· · 

' ~-
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1 Requirements. Section 5603039 requires each Community College District receiving 

2 DSPS funding to submit reports, including budget and fiscal reports, as required by the 

3 Chancellor. When submitting these reports, the Community College Districts are 

4 required to use the disability categories set forth in Sections 56032 through 56044. See: 

5 "Implementing Guidelines" for Section 56030 which also requires community colleges to 

6 submit revised reports to correct errors on these reports as necessary and requires 

' 7 DSPS staff to attend inservice training for the compilation of this data. Documentation 

8 requires community colleges to maintain up-to-date files of the completed reports in the 

9 DSPS Office and the Business Office. 

1 O Section 56032'4° defines "physical disability" as a visual, mobility or orthopedic 

11 impairment. See: "Implementing Guidelines• for Section 56032 which provides that 

12 "visual impairment" can be verified by a physician, a licensed vision professional or 

39 Title 5, California Code of Regulations, Section 56030, filed February 4, 1993 
and operative March 6, 1993: 

"Each community college district receiving funding pursuant to this subchapter 
shall submit such reports (including budget and fiscal reports described in Article 4) as 
the Chancellor may require. When submitting such reports, districts shall use the 
disability categories set forth in Sections 56032-44 and shall conform to the reporting 
format, procedures, and deadlines the Chancellor may additionally prescribe.· 

40 Title 5, California Code of Regulations, Section 56032, filed February 4, 1993 
and operative March 6, 1993: 

"Physical disability means a visual, mobility or orthopedic impairment. 
(a) Visual impairment means total or partial loss of sight. 
(b) Mobility or orthopedic impairment means a serious limitation in 

locomotion or motor function.· 
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through documentation from a referring agency, while, a "mobility impairment" can be 

verified, if possible, by the personal observation of a DSPS professional staff member 

with the DSPS coordinator review, by documentation from a physician, or by the 

documentation of the referring agency if the verification is done by a physician. 

Documentation requires community colleges to maintain files that contain verification of 

disability which identifies the particular disability, the educational limitation(s) resulting 

from the disability, and how the student's educational performance is impeded. The 

verification must be signed by the appropriate professional. 

Section 5603441 defines "communication disability" as an impairment in the 

10 processes of speech, language or hearing. See: "Implementing Guidelines" for Section 

, e . 56034 which provides that "hearing impairment" can be verified by an appropriate 

12 hearing professional or through documentation from a referring agency that obtains 

13 

14 

15 

verification from a medical doctor or other licensed ear professional. This disability can 

be verified by a DSPS staff member only if that person has the appropriate license. The 

"Implementing Guidelines" provides that "speech impairment" can be verified by a 

41 Title 5, California Code of Regulations, Section 56034, filed February 4, 1993 
and operative March 6, 1993: 

"Communication disability is defined as an impairment in the processes of 
speech, language or hearing. 

(a) Hearing impairment means a total or partial loss of hearing function 
which impedes the communication process essential to language, educational, 
social and/or cultural interactions. . 

(b) Speech and language impairments mean one or more 
speech/language disorders of voice, articulation, rhythm and/or the receptive and 
expressive processes of language." 
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1 licensed speech professional or through documentation from a referring agency that 

2 obtains its verification from a licensed speech professional. This disability can be 

3 verified by a DSPS staff member only if that person has the appropriate license. 

4 Documentation requires that files contain verification of disability which identified the 

5 particular disability, the education limitation(s) resulting from the disability, and how the 

6 student's educational performance is impeded. The verification must be signed by the 

7 appropriate professional. 

8 Section 5603642 defines "learning disability" as a persistent condition of presumed 

9 neurological dysfunction which may exist with other disabling conditions and continues 

. ' 

10 despite instruction in standard classroom situations. See: "Implementing Guidelines" for 

11 Section 56036 which provides that this disability can only be verified in one of three 

12 ways: (1) by a learning disability professional using the California Community College 

13 Leaming Disability Eligibility Model, or (2) a DSPS learning disability specialist may 

14 professionally certify if assessment documentation from a referring agency is deemed to 

42 Title 5, California Code of Regulations, Section 56036, filed February 4, 1993 
and operative March 6, 1993: 

"Leaming disability is defined as a persistent condition of presumed neurological 
dysfunction which may exist with other disabling conditions. This dysfunction continues 
despite instruction in standard classroom situations. To be categorized as learning 
disabled, a student must exhibit: 

(a) Average to above-average intellectual ability; 
(b) Severe processing deficit(s); . 
(c) Severe aptitude-achievement discrepancy(ies); and 
(d) Measured achievement in an instructional or employment setting." 
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meet the requirements of the California Community College Leaming Disability Eligibility 

Model, or (3) from documentation sent by a referring agency that has entered into an 

interagency agreement with the state Chancellor's Office and includes the identification 

of the particular type of learning disability the student has and what the functional 

limitation the disability imposes on the student Documentation requires that files 

contain verification of disability which identifies the particular teaming disability, the 

educational limitation(s} resulting from that disability, and how the student's educational 

performance is impeded. The verification must be signed by an appropriate licensed 

professional. 

· Section 5603843 defines "acquired brain impairment" as a verified deficit in brain 

functioning which results in a total or partial loss of cognitive, communicative, motor, 

psycho-social, and/or sensory-perceptual abilities. See: "Implementing Guidelines" for 

Section 56038 which provides that it is the responsibility of the colleges to define 

acquired brain impairment in a manner which meets regulatory requirements. 

Documentation requires that files contain verification of disability which identifies the 

particular disability, educational limitation(s) resulting from the disability, and how the 

student's educational performance is impeded. The verification must be signed by the 

43 Title 5, California Code of Regulations, Section 56038, filed February 4, 1993 
and operative March 6, 1993: 

"Acquired brain impairment means a verified deficit in brain functioning which 
results in a total or partial loss of cognitive, communicative, motor, psycho-social, and/or 
sensory-perceptual abilities.• 
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2 Section 5604a4"4 defines "developmentally delayed learner" as a student who 

3 exhibits below average intellectual functioning and potential for measurable achievement 

4 in instructional and employment settings. See: "Implementing Guidelines" for Section 

5 56040 which sets forth three standards, of which, the student must meet one to be 

6 classified as a developmentally delayed learner and provides that this disability can be. 

7 verified by the DSPS coordinator or a DDL specialist using documentation from a 

8 referring agency. Special classes, if provided, may be offered either on or off-campus. 

9 Documentation requires that files contain verification of disability which identifies the 

1 o particular disability, the educational limitation(s) resulting from the disability, and how the 

11 student's educational performance in impeded. 

12 Section 56042"5 defines "psychological disabilities," with several limitations, as a 

44 Title 5, California Code of Regulations, Section 56040, filed February 4, 1993 
and operative March 6, 1993: 

"The developmentally delayed learner is a student who exhibits the following: 
(a) below average intellectual functioning; and 
(b) potential for measurable achievement in instructional and employment 

settings." 

45 Title 5, California Code of Regulations, Section 56042, filed February 4, 1993 
and operative March 6, 1993: 

•(a) Psychological disability means a persistent psychological or psychiatric 
disorder, or emotional or mental illness. 

(b) For purposes of this subchapter, the following conditions are not psychological 
disabilities: 

(1) transvestitism, transsexualism, pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting from physical impairments, or other sexual 
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persistent psychological or psychiatric disorder, or emotional or mental illness. 

Subdivision (c) provides that in developing the allocation fonnula required under Section 

56072, the Chancellor shall assign a zero weight to students with psychological 

disabilities until such time as the state budget provides additional funds to serve this 

population. See: "Implementing Guidelines" for Section 56042 which provides that a 

psychological disability can be verified by a professional with the appropriate license, or 

by documentation of a referring agency if its verification was done by a professional with 

the appropriate license. This disability can be verified by a DSPS staff member only if 

that person is an appropriately licensed professional such as a licensed medical doctor, 

a licensed clinical psychologist or psychiatrist, a licensed Marriage, Family, and Child 

Counselor, or a licensed clinical social worker. Documentation requires that verification 

documents from the licensed professional include either the DSM and/or ICD disorder 

code or the riame of the disorder and the license number of the professional. 

Section 5604446 defines "other disabilities" as including students with disabilities 

behavior disorders; 
(2) compulsive gambling, kleptomania, or pyromania; and 
(3) psychoactive substance abuse disorders resulting from current illegal 

use of drugs. 
(c) In developing the allocation formula required under Section 56072, the 

Chancellor shall assign a zero weight to students with psychological disabilities until · 
. such time as the state budget provides additional funds to serve this population." 

46 Title 5, California Code of Regulations, Section 56044, filed February 4, 1993 
and operative March 6, 1993: 

"This category includes all students with disabilities, as defined in Section 56002, 
who do not fall into any of the categories described in Sections 56032-42, but who 
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1 who do not fall into any of the categories specified in Sections 56032 through 56042, but 

2 still indicate a need for support services or instruction pursuant to Sections 56026 and 

3 56028. See: "Implementing Guidelines" for Section 56044 which gives examples of 

4 "other disabilities· to include conditions having limited strength, vitality, or alertness due 

5 to chronic or acute health problems, such as environmental disabilities, heart conditions, 

6 tuberculosis, nephritis, sickle cell anemia, hemophilia, leukemia, epilepsy, acquired 

7 immune deficiency syndrome (AIDS), diabetes, etc. This disability must be verified by 

6 an appropriate licensed professional or through documentation from a referring agency 

9 that obtains its verification from an appropriate licensed professional. A DSPS staff 

1 O member can verify this disability only if that person is an appropriately licensed 

11 professional. Documentation requires that files contain verification of disabilitY which 

12 identifies the particular disability, the education limitation(s) resulting from the disability, 

13 and how the student's educational performance is impeded. The verification must be 

14 signed by the appropriate professional. 

15 Section 5604647 requires each Community College District to submit to the 

indicate a need for support services or instruction provided pursuant to Sections 56026 
and 56028." 

47 Trtle 5, California Code of Regulations, Section 56046, filed February 4, 1993 
and operative March 6, 1993: 

"(a) Each district receiving funding pursuant to this subchapter shall submit to the 
Chancellor, at such times as the Chancellor shall designate, a DSPS program plan for 
each college within the district. Upon approval by the Chancellor, the plan shall be a 
contract between the District and the Chancellor. Expenditures of funds appropriated 
pursuant to this subchapter must conform to the approved plan. 
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Chancellor, at times designated, a DSPS program plan and updates for each college 

within the district in a format prescribed by the Chancellor. The DSPS program's plans 

shall at least contain ( 1) the long-term goals of the program, (2) the short-term 

measurable objectives of the program, (3) the activities to be undertaken to achieve 

these goals and objectives, and (4) the methods used for evaluating the program. 

Expenditures of funds must conform to the approved plan. See: "Implementing 

Guidelines· for Section 56046. Documentation requires that copies of the plan should 

be kept on file in the college DSPS office 'together with the letter of approval by the state 

Chancellor's Office. 

Section 5604848 requires that persons employed pursuant to this subchapter as 

(b) Each district shall submit updates to its program plan to the Chancellor_ upon 
request. 

(c) The program plan shall be in the form prescribed by the Chancellor and shall 
contain at least all of the following: 

(1) long-term goals of the DSPS program; 
(2) the short-term measurable objectives of the program; _ 
(3) the activities to be undertaken to accomplish the goals and objectives; 

and 
(4) a description of the methods used for program evaluation." 

48 Title 5, California Code of Regulations, Section 56048, filed February 4, 1993 
and operative March 6, 1993: 

"(a) Persons employed pursuant to this subchapter as counselors or instructors of 
students with disabilities shall meet minimum qualifications set forth in Section 53414 of 
Subchapter 4 of Chapter 4 of this Division. 

(b) Each district receiving funds pursuant to this subchapter shall designate a 
DSPS Coordinator for each college in the district. For the purpose of this section, the 
Coordinator is defined as that individual who has responsibility for the day-to-day 
operation of DSPS. The designated Coordinator must meet the minimum qualifications 
for a DSPS counselor or instructor set forth in Section 53414(a) through (d) or meet the 
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1 counselors or instructors of students with disabilities shall meet minimum qualifications 

2 set forth in Section 5341449 and each District is required to designate a DSPS 

3 Coordinator for each college in the District. This coordinator will be responsible for the 

4 day-to-day operation of the DSPS, and must meet certain qualifications. Districts may 

5 also employ classified and/or paraprofessional support staff who shall function under the 

6 direction of a DSPS counselor, instructor, or coordinator. See: "Implementing 

. 7 Guidelines" for Section 56048. Documentation should indicate that the DSPS 

B coordinator, DSPS counselor and DSPS instructor meet the minimum qualifications as 

9 set forth in Section 53414(a) through (d) with the DSPS coordinator meeting the 

10 additional minimum qualifications set forth in section 5604B(b). 

minimum qualifications for an educational administrator set forth in Section 53420 and, 
in addition, have two (2) years full-time experience or the equivalent within the last four 
(4) years in one or more of the following fields: 

(1) instruction or counseling or both in a higher education program for 
students with disabilities; · 

(2) administration of a program for students with disabilities in an institution 
of higher education; 

(3) teaching, counseling or administration in secondary education, working 
predominantly or exclusively in programs for students with disabilities; or 

(4) administrative or supervisory experience in industry, government, 
public agencies, the military, or private social welfare organizations, in which the 
responsibilities of the position were predominantly or exclusively related to 
persons with disabilities. 
(c) Districts receiving funding pursuant to this subchapter may also employ 

classified and/or paraprofessional support staff. Support staff shall function under the 
direction of a DSPS counselor, instructor, or Coordinator as appropriate for the support 
services or instruction being provided." 

49 The minimum qualifications for counselors, instructors, and designated DSPS 
Coordinators is the subject of another Test Claim. 
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Section 5605050 requires each Community College District receiving DSPS 

funding to establish an advisory committee at each college in the district consisting of 

students with disabilities and representatives of the disability community and agencies or 

organizations serving persons with disabilities. These committees are required to meet 

at least once a year. See: "Implementing Guidelines" for Section 56050. 

Documentation requires a roster of committee members which indicates the a_ffiliation of 

the member and dates and minutes of the meetings. 

Section 5605251 requires the Chancellor to.conduct evaluations of the DSPS 

programs to determine their effectiveness at least once every five years. The evaluation 

shall, at a minimum, provide for the gathering of outcome data, staff and student 

50 Title 5, California Code of Regulations, Section 56050, filed February 4, 1993 
and operative March 6, 1993: 

"Each district receiving funds pursuant to this subchapter shall establish, at each 
college in the district, an advisory committee which shall meet not less than once per 
year. 

The advisory committee shall, at a minimum, include student [sic] with disabilities 
and representatives of the disability community and agencies or organizations serving 
persons with disabilities.• 

51 Title 5, California Code of Regulations, Section 56052, filed February 4, 1993 
and operative March 6, 1993: 

• The Chancellor shall conduct evaluations of DSPS programs to determine their 
effectiveness. Each college shall be evaluated at least once every five years. The 
evaluation shall at a minimum, provide for the gathering of outcome data, staff and 
student perceptions of program effectiveness, access requirements of the Americans 
with Disabilities Act (42 USC 12101 et seq.), Section 504 of the Federal Rehabilitation 
Act of 1973 (29 U.S.C. Sec. 794), compliance with Education Code Section 67311.5 
with respect to parking for persons with disabilities, and data on the implementation of 
the program as outlined in Education Code Section 84850." 
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1 perceptions of program effectiveness, access requirements of law, compliance with 

2 Education Code Section 67311.5 with respect to parking for persons with disabilities, 

3 and data on the implementation of the program as C)Utlined in Education Code Section 

4 84850. See: "Implementing Guidelines" for Section 56052 which provides that colleges 

5 may be required to provide a variety of information to the evaluation team, such as 

6 budgets, DSPS Program Plans, the college's Section 504 and ADA self-evaluation, 

7 organizational charts, advisory committee membership rosters, etc. Documentation 

B requires that the evaluation report be kept in the DSPS office for public inspection. 

9 Section 5605452 requires each Community College District to cooperate with the 

1 O Chancellor in accomplishing "special projects." These projects may include: task force. 

11 meetings, research studies, model programs, conferences, training seminars, and other 

12 activities. See: "Implementing Guidelines" for Section 56054. Documentation of special 

13 projects shall be maintained by the Chancellor's Office. 

14 Article 4, commencing with Section 56060, regulates Funding and Accountability. 

52 Title 5, California Code of Regulations, Section 56054, filed February 4, 1993 
and operative March 6, 1993: · 

"(a) Community college districts receiving funding pursuant to this subchapter 
shall cooperate to the maximum extent possible with the Chancellor in carrying out 
special projects. Such projects may include, but are not limited to, task force meetings, 
research studies, model programs, conferences, training seminars, and other activities 
designed to foster program development and accountability. Such special projects shall 
be funded from the three percent set aside authorized pursuant to Education Code 
Section 84850(e). 

(b) Where such special projects fund services to students, such students need 
not meet the eligibility criteria otherwise required under this subchapter, but such 
students shall meet any eligibility requirements which the Chancellor may prescribe." 

168 



e 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

~. 

12 

13 

Test Claim of West Kem Community College District 
745/01 pjsabled Student Programs and Services 

Section 5606053 provides that a Community College District shall be entitled to receive 

funding pursuant to Education Code Section 84850 to offset the direct excess costs, as 

defined in Section 56064, of providing support services or instruction, or both, to 

students with disabilities enrolled in state-supported educational courses or programs. 

See: "Implementing Guidelines" for Section 56060 which provides that if a multi-college 

district wants a redistribution of allocated funds to their individual colleges, the district 

must request prior written approval from the state Chancellor's Office which includes an 

appropriate justification for the redistribution. When requested, documentation requires 

. ,that each college in the district should maintain on file the written justification along with 

, .the Chancellor's Office response. 

Section 5606254 provides that a Community College District will be deemed to 

have "provided support services or instruction• to a student with a disability, as required 

by Section 56060, if the student is enrolled in a special class or is enrolled in a regular 

53 Title 5, California Code of Regulations, Section 56060, filed February 4, 1993 
and operative March 6, 1993: 

"Any community college district shall be entitled to receive funding pursuant to 
Education Code Section 84850 to offset the direct excess cost, as defined in Section 
56064, of providing support services or instruction, or both, to students with disabilities 
enrolled in state-supported educational courses or programs.· 

54 Title 5, California Code of Regulations, Section 56062, filed February 4, 1993 
and operative March 6, 1993: 

"A community college district will be deemed to have "provided support services 
or instruction" to a student with a disability, as required by Section 56060, if the student 
is enrolled in a special class or is enrolled in a regular class and received four or more 
service contracts per year with the DSPS program.• 
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1 class and received four or more service contracts per year with the DSPS program. 

2 See: "Implementing Guidelines" for Section 56062. Documentation requires that each 

3 college maintain a file for each student reported to the state for funding which contains a 

4 college transcript of general as well as special classes and/or independent study in 

5 which the student is enrolled, amount and type of special services received, and 

6 verification of disability information. 

7 Section 5606455 defines "direct excess costs" as those actual fixed, variable, and 

8 one-time costs (not including indirect administrative costs, as defined in Section 56068) 

9 for providing support services or instruction, as defined in Sections 56026 and 56028, 

1 O which exceed the combined total of the following: (a) the average cost to the district of 

11 providing comparable services to nondisabled students times the number of students 

12 receiving such services from DSPS; (b) the revenue derived from special classes; and 

13 ( c) any other funds for serving students with disabilities which the district receives from . 

55 Title 5, California Code of Regulations, Section 56064, filed February 4, 1993 
and operative March 6, 1993: 

"Direct excess costs are those actual fixed, variable, and one-time costs (not 
including indirect administrative costs, as defined in Section 56068) for providing support 
services or instruction, as defined in Sections 56026 and 56028, which exceed the 
combined total of the following: . 

(a) the average cost to the district of providing comparable services (as 
defined in Section 56066) to nondisabled students times the number of students 
receiving such services from DSPS; 

(b) the revenue derived from special classes as provided in Section 56070; 
and 

. (c) any other funds for serving students with disabilities which the district 
receives from federal, state, or local sources other than discretionary district 
funds." 
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1 other sources. See: "Implementing Guidelines" for Section 56064. Documentation 

2 requires that colleges maintain income and expenditures by accounting codes in such a 

3 format that they can complete the DSPS End-of-Year report as developed by the 

4 Chancellor's Office. The information in the report includes total costs of the DSPS 

5 program, but not indirect administrative costs as defined in Section 56068. 

6 Section 5606656 defines "comparable services." Districts which claim 

7 reimbursement for direct excess costs for "comparable services" are required to certify 

56 Title 5, California Code of Regulations, Section 56066, filed February 4, 1993 
and operative March 6, 1993: 

"(a) As used in Section 56064, "comparable services" are those services which 
are comparable to services available from a college to its nondisabled students. These 
services include, but are not limited to: 

(1) job placement and development as described in Section 56026(a){2); 
(2) registration assistance as described in Section 56026(a)(4); 
(3) special parking as described in Section 56026(a)(5}; 
(4} assessment as described in Section 56026(b)(2); 
(5) counseling as described in Section 56026(b)(3); 
(6} tutoring as described in Section 56062(b}(11 ); and 
(7) outreach as described in Section 56026(b)(12). 

(b} Districts which claim reimbursement for direct excess costs for comparable 
services as defined in subdivision (a) must, for each college in the district: 

(1) certify that the service in question is not offered to nondisabled 
students; or 

(2) collect and report to the Chancellor, on forms prescribed by the 
Chancellor, data showing the number of new and the number of continuing 
students with disabilities enrolled in credit courses who received one or more 
such services, in whole or in part, from DSPS. 
(c) The Chancellor shall adjust the allocation of each district by the number, if 

any, of students reported pursuant to subdivision (b)(2), times the applicable credit 
student services funding rates for new and continuing· students calculated pursuant to 
Article 4 (commencing with Section 58730) of Subchapter 4 of Chapter 9 of this 
Division." · 
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1 for each community college in the district that the services in question are not offered to 

2 nondisabled students, or collect and report to the Chancellor data showing the number 

3 of new and the number of continuing students with disabilities enrolled in credit courses 

4 who received such services. 

5 Section 5606857 defines the term "indirect administrative costs," as used in 

6 Section 56064, as any administrative overhead or operational cost, including but not 

7 limited to: (a) college administrative support costs, such as staff of the college business 

B office, bookstore, reproduction center, etc.; (b} administrative salaries and benefits, with 

57 Title 5, California Code of Regulations, Section 56068, filed February 4, 1993 
and operative March 6, 1993: 

"As used in Section 56064, the term "indirect administrative costs" means any 
administrative overhead or operational cost, including but not limited to, the following: 

(a) college administrative support costs, such as staff of the college 
business office, bookstore, reproduction center, etc.; 

(b) administrative salaries and benefits, with the exception of the DSPS 
Coordinator; 

(c) indirect costs, such as heat, light, power, telephone, FAX, gasoline and 
janitorial; 

(d) costs of construction, except for removal or modification of minor 
architectural barriers; 

( e) staff travel costs for other than DSPS-related activities or functions; 
(f) costs for on- and off-campus space and plant maintenance; 
(g) the cost of office furniture (e.g., desks, bookcases, filing cabinets, etc.); 
(h) costs of dues or memberships for DSPS staff; 
(I) rent of off-campus space; 
(j) costs for legal matters, election campaigns or audit expenses; 
(k) building costs, even if the new building were for exclusive use of 

DSPS; 
(I) books or other resource material purchases for the general or main 

library; or . . 
(m) equipment which is not, in whole or part, adapted for use by students 

with disabilities.· 
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the exception of the DSPS Coordinator; (c) indirect costs, such as heat, light, power, 

telephone, FAX, gasoline and janitorial; (d) costs of construction, except for removal or 

modification of minor architectural barriers; (e) staff travel costs for other than 

DSPS-related activities or functions; (f) costs for on- and off-campus space and plant 

maintenance; (g) the cost of office furniture (e.g., desks, bookcases, filing cabinets, 

etc.); {h) costs of dues or memberships for DSPS staff; {I) rent of off-campus space; 0) 

costs for legal matters, election camp~igns or audit expenses; (k) building costs, even if 

the new building were for exclusive use of DSPS; (I) books or other resource material 

purchases for the general or main library; or {m) equipment which is not, in whole or 

part, adapted for use by students with disabilities. Community Colleges are not 

reimbursed for any of these "indirect administrative costsn even if directly related to 

providing services to disabled students. See: "Implementing Guidelines" for Section 

56068. 

Section 5607058 provides the formula for calculating the revenue fr:om special 

58 Title 5, California Code of Regulations, Section 56070, filed February 4, 1993 
and operative March 6, 1993: · 

"(a) For purposes of Section 56064 (b), the revenue derived from special classes, 
for fiscal year 1995-96 and all subsequent years, shall be calculated by adding together 
the following: 

{1) the FTES instructional non-credit rate times the number of units of 
FTES in noncredit special classes; and 

(2) the FTES instructional credit rate, not including indirect administrative 
costs, times the number of units of FTES in credit special classes for each · 
college in the District. 
(b) In implementing this section, the Chancellor shall insure that increases or 

decreases in the amount of special class revenue attributed to. a district solely as a 
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1 classes, as defined in Section 56064. Community College Districts are required to use 

2 revenue from special classes for support services or instruction and not for indirect 

3 administrative costs. See: "Implementing Guidelines" for Section 56070. 

4 Documentation requires that special classes must be identified as a special class on the 

5 district's overall FTES report and all sections of these special classes have to be 

6 identified as a special section in the district's MIS system. 

7 Section 5607259 requires the Chancellor to adopt an allocation formula to make 

result of the adoption of the "disaggregate" method of calculation described in 
subdivision (A) shall be spread evenly over a three (3) year phase-in period ending with 
full implementation for fiscal year 1995-96. 

(c) Revenue from special classes shall be used for provision of support services 
or instruction pursuant to Section 56026 and 56028 and shall not be used for indirect A, 
administrative costs as defined in Section 56068." W 

59 Title 5, California Code of Regulations, Section 56072, filed February 4, 1993 
and operative March 6, 1993: 

"(a) The Chancellor shall adopt an allocation formula which is consistent with the 
requirements of this subchapter. The Chancellor shall use this formula to make advance 
allocations of funding provided pursuant to Section 56060 to each community college 
district consistent with the district's approved DSPS program plan and the requirements 
of this Article. 

(b) A portion, not to exceed 1 O percent, of the allocation may be based on the 
amount of federal, state, local, or district discretionary funds which the district has 
devoted to serving students with disabilities. Provided, however, that in no event shall 
any district be entitled to receive funding which exceeds the direct excess cost, as 
defined in Section 56064, of providing support services or instruction to student with 
disabilities. 

(c) Each district shall submit such enrollment and budget reports as the 
Chancellor may require. 

(d) The Chancellor shall provide for audits of DSPS programs to determine the 
accuracy of the reports required pursuant to subdivision (c). · 

-(e) The Chancellor may, based on audit findings or enrollment/budget reports, 
adjust the allocation of any district to compensate for over or under-allocated amounts in 

174 . 



e 
1 

2 

3 

4 

5 

6 

7 

B 

9 

10 -. 
12 

13 

14 

Test Claim of West Kem Community College District 
745/01 Djsabled Student Programs and Services 

advance funding available to each Community College District consistent with their 

adopted and approved DSPS program plar:i and each district is required to submit 

enrollment and budget reports as the Chancellor may require. The Chancellor shall 

provide for audits of DSPS programs to determine the accuracy of the Community 

College Districts' reports. Upon review, the Chancellor may adjust the allocation of 

funding to each district to compensate for over or under-allocated amounts currently and 

retroactively for three years. See: "Implementing Guidelines" for Section 56072. 

Documentation requires the district to maintain a clear audit trail for its enrollment and 

budget reports. 

.. Section 5607460 requires each Community College District to separately account 
.. 

for all funds provided and to certify through fiscal and accounting reports that all funds 

were expended in accordance with the requirements of this subchapter. See: 

"Implementing Guidelines" for Section 56074. Documentation requires that the district 

keep on file the accounting codes used for the DSPS program. 

the current fiscal year or any of the three immediately preceding fiscal years." 

60 Title 5, California Code of Regulations, Section 56074, filed February 4, 1993 
and operative March 6, 1993: 

"Each community college district shall establish a unique budget identifier code to 
separately account for all funds provided pursuant to this subchapter. The district shall 
certify through fiscal and accounting reports prescribed by the Chancellor that all funds 
were expended.in accordance With the requirements of this subchapter." 

175 



Test Claim of West Kem Community College District 
?45l01 Pisablect Student Programs and Services 

1 Section 5607661 requires, as a condition of receiving funds pursuant to this 

2 subchapter, that each Community College District certify that reasonable efforts have 

3 been made to utilize all funds from federal, state, or local sources available for serving 
. . 

4 students with disabilities. See: "Implementing Guidelines" for Section 56076. 

5 · Documentation requires that the district keep on file the sources and amounts of other 

6 income the program receives. 

7 Title 5, California Code of Regulations, Section 55602.582
, operative October 6, 

8 1994, provides that, not withstanding any provision in the Education Co.de to the 

61 Title 5, California Code of Regulations, Section 56076, filed February 4, 1993 
and operative March 6, 1993: 

) 

"As a condition of receiving funds pursuant to this subchapter, each community 
college district shall certify that reasonable efforts have been made to utilize all funds 
from federal, state, or local sources which are available for serving students with 
disabilities." 

82 Title 5, California Code of Regulations, Section 55602.5, filed September 6, 
1994 and operative October 6, 1994: 

"Notwithstanding any provision in the Education Code to the contrary, the 
governing board of a community college district and a proprietary or nonprofit 
organization, a public entity, or a proprietary or nonprofit private corporation may enter 
into a contract for the education of community college students whose capacity to 
function is impaired by physical deficiency or injury in vocational education classes to be 
conducted for such students by the proprietary or nonprofit organization, the public 
entity, or the proprietary or nonprofit private corporation maintaining the vocational 
education classes. All instruction pursuant to this Section shall be approved of and 
supervised by the governing board of the community college district and shall be 
conducted by academic employees. The full-time equivalent student of such community 
college students attending classes under the provisions of this Section shall be credited 
to the community college district, and college credit may be granted to students who 
satisfactorily complete the course of instruction in such classes." 
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contrary, the Board of Governors of each Community College District may enter into a 

contract with designated third parties for the education of community college students 

whose capacity to function is impaired by physical deficiency or injury in vocational 

education classes. All instruction shall be approved and supervised by the Board of 

Governors, and each full-time student shall receive community college credit for the 

satisfactory completion of the course. 

PART Ill. STATEMENT OF THE CLAIM 

SECTION 1. COSTS MANDATED BY THE STATE 

The Implementing Guidelines for Title 5 Regulations - Disabled Student Programs 

and Services of the Chancellor of the California Community Colleges (incorporated in its 

entirety by this reference) are "Executive Orders" as defined in Government Code 

Section 175166J and together with the Education Code Sections and the Title 5 

ss Government Code Section 17516, added by Chapter 1459, Statutes of 1964, Section 
1: 

"'Executive Order' means any order, plan, requirement, rule, or regulation issued 
by any of the following: 

(a) The Governor. 
(b) Any officer or official serving at the pleasure of the Governor. 
(c) Any agency, department, board, or commission of state government. 
'Executive Order' does not include any order, plan, requirement, rule, or 

regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 {commencing with Section 13000) of the 
Water Code. It is the intent of the Legislature that the State Water Resources Control 
Board and regional water quality control boards will not adopt enforcement orders 
against publicly owned dischargers which mandate major waste water treatment facility 
construction costs unless federal financial assistance and state financial assistance 
pursuant to the Clean Water Bond Act of 1970 and 197 4, is simultaneously made 
available. 'Major' means either a new treatment facility or an addition to an existing 
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1 Regulations referenced in this test claim result in community college districts incurring 

2 costs m~ndated by the state, as defined in Government Code Section 1751464
, by 

3 creating new state-mandated duties related to the uniquely governmental function of 

4 providing public education and services to students and these statutes apply to school 

5 districts and do not apply generally to all residents and entities in the state65. 

6 The new duties mandated by the state upon community colleges require state 

7 reimbursement of the direct and indirect costs of labor, material and supplies, data 

8 processing serviees and software, contracted services and consultants, equipment and 

9 capital assets, staff and student training and travel to implement the following 

1 O requirements: 

11 A) To adopt and implement procedures, and periodically update those 

facility, the cost of which is in excess of 20 percent of the cost of replacing the facility." 

64 Government Code Section 17514, as added .bY Chapter 1459/84: 

"'Costs mandated by the state' means any increases costs which a local agency 
or school district is required to incur after July 1 •. 1980, as a result of any statute enacted 
on or after January 1, 1975, or any executive order implementing any statute enacted on 
or afte~ January 1, 1975, which mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article XIII B of the California 
Constitution." · 

65 Public schools are a Article XIII B, Section 6 "program," pursuant to J..Qng 
Beach Unified School pjstrict y State of Califomja, ( 1990) 225 Cal.App.3d 155; 275 
Cal. Rptr. 449: - . . 

"In the instant case, although numerous private schools exist, education in our 
society is considered to be a peculiarly government function. (Cf. Carmel Yalley Fire 
protection Rist. V, State of California (1987) 190 Cal.App.3d at p.537) Fu~her, public . 
education is administered by local agencies to provide service to the pubhc. Thus public 
education constitutes a 'program' within the meaning of Section 6." 
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procedures, pursuant to requirements of Education Code Section 84850, 

subdivision (a), and Subchapter 1 of Chapter 7, Title 5, California Code of 

Regulations, Section 56000 and the "Implementing Guidelines" for Section 

56000. In offering support services or instruction through Disabled 

Student Programs and Services (DSPS) on and/or off campus, districts 

are required to: 

(1) Not duplicate services or instruction otherwise available to all 

students, pursuant to Education Code Section 67310, subdivision 

(c)(2) and Title 5, California Code of Regulations, Section 56000, 

subdivision (a); 

(2) To provide support services or instruction directly related to the 

educational limitations of the verified disabilities of the students to 

be served, pursuant to Education Code Section 67310, subdivision 

(c)(3) and Title 5, California Code of Regulations, Section 56000, 

subdivision (b); 

(3) To provide support services or instruction directly related to the 

students' participation in the educational process, pursuant to 

Education Code Section 67310, subdivision (c)(4) and Title 5, 

California Code of Regulations, Section 56000, subdivision (c); 

(4) To provide support services or instruction which promotes the 

maximum independence and integration of,students with disabilities, 
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pursuant to Education Code Section 67310, subdivision (c)(5)(6) 

and Title 5, California Code of Regulations, Section 56000, 

subdivision ( d); and 

(5) To provide support services or instruction which supports the 

participation of students with disabilities in educational activities 

consistent with the mission of community colleges, pursuant to 

Education Code Section 67310, subdivision (c)(1) and Title 5, 

California Code of Regulations, Section 56000, subdivision (e}. 

B) To make modifications in the matriculation process or use alternate 

instruments, methods or procedures to accommodate the needs of 

disabled students, pursuant to Title 5, California Code of Regulations, 

Section 55522. 

C) At the time of a student's application for support services or instruction, to 

verify that the student has an impairment which results in an educational 

limitation, pursuant to Title 5, California Code of Regulations, Section 

56006, subdivision (a) and the 0 lmplementing Guidelines" for Section 

56006. The verification shall be made by: 

(1) . Observation by DSPS professional staff with a review by the DSPS 

coordinator, pursuant to Title 5, California Code of Regulations, 

Section 56006, subdivision (b)(1 ); or 

(2) Assessment by appropriate DSPS professional staff, pursuant to 
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Title 5, California Code of Regulations, Section 56006, subdivision 

(b){2); or 

(3) Review of documentation provided by appropriate agencies or 

certified or licensed professionals outside of DSPS, pursuant to 

Title 5, California Code of Regulations, Section 56006, subdivision 

(b)(3). 

O) At the time of a student's application for support sB1Vices or instruction, to 

identify the student's educational limitations by appropriate DSPS 

professional staff and describe those limitations in the Student Education 

Contract {SEC), pursuant to Title 5, California Code of Regulations, 

Section 56006, subdivision (c) and the "Implementing Guidelines" for 

Section 56006. 

E) To define each student's disability as a "physical disability" {as defined in 

Section 56032), a "communication disability" (as defined in Section 56034), 

a "teaming disability" (as defined in Section 56036), an "acquired brain 

· impairment". (as defined in Section 56038), "developmentally delayed 

learner" (as defined in Section 56040), a "psychological disability" (as 

defined in Section 56042) and/or "other disability" (as defined in Section 

56044), pursuant to Title 5, California Code of Regulations, Section 56002. 

. (1) Pursuant to the "Implementing Guidelines" for Section 56032, a 

"physical disability" can be a visual impairment which must be 
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verified by a physician, a licensed vision professional or through 

documentation from a referring agency. 

(2) Pursuant to the "Implementing Guidelines• for Section 56032, a 

"physical disability" can be a mobility impairment which can be 

verified, if possible, by the personal observation of a DSPS 

professional staff member with a DSPS coordinator review, by 

documentation from a physieian, or by the documentation of a 

referring agency if its verification is done by a physician. 

(3) Pursuant to the "Implementing Guidelines" for Section 56032, 

community colleges are required to maintain files that contain 

signed verifications of disability which identifies the particular 

disability, the educational limitation(s) resulting from the disability, 

and how the student's education performance is impeded. 

(4) Pursuant to the "Implementing Guidelines" for Section 56034, a 

"communication disability" can be a hearing impairment which must 

be verified by an appropriate hearing professional or through 

documentation from a referring agency which contains verification 

by a medical doctor or other licensed ear professional. 

(5) Pursuant to the "Implementing Guidelines• for Section 56034, a 

•communication disability" can be a speech impairment which must 

be verified by a licensed speech professional or through 
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documentation from a referring agency which contains verification 

· from a licensed speech professional. A •communication disability" 

can be verified by a DSPS staff member only if that member has 

the appropriate license. 

· (6) Pursuant 'to the "Implementing Guidelines" for Section 56034, 

community colleges are required to maintain files that contain 

signed verifications of disability which identifies the particular 

disability, the educational limltation(s) resulting from the disability, 

and how the student's education performance is impeded. 

(7) Pursuant to the "Implementing Guidelines• for Section 56036, 

"learning disabilities" shall be verified only by (i) a learning disability 

professional using the California Community College Leaming 

Disability Eligibility Model, (ii) a DSPS learning disability specialist if 

assessment documentation from a referring agency is deemed to 

meet the requirements of that model; or (iii) from documentation 

sent by a referring agency that has entered into an interagency 

agreement with the state Chancellor's Office. 

(8) Pursuant to the "Implementing Guidelines• for Section 56038, 

•acquired brain impairmenr requires community colleges to define 

the disability in a manner which meets regulatory requirements. 

(9) Pursuant to the "Implementing Guidelines· for Section 56040, 
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a "developmentally delayed learner" must meet one of three 

described standards to be so classified and that this disability can 

be verified by the DSPS coordinator or a DDL specialist. 

(10} Pursuant to the "Implementing Guidelines· for Section 56042, 

a "psychological disabil~ can be verified only by a professional 

with the appropriate license or by documentation of a referring 

agency if its verification was done by a professional with an 

appropriate license. A DSPS staff member can verify this disability 

only if that member is an appropriately licensed professional. 

Community colleges are required to document this disability with 

signed verifications by the appropriate professionals which includes 

the DSM and/or ICC code or the name of the disorder. 

(11) Pursuant to the "Implementing Guidelines" for Section 56044, 

verification as "other disability" can only be made by an 

appropriately licensed professional or through documentation from a 

referring agency that obtained its verification from an appropriate 

licensed professional. A DSPS staff member may only verify this 

disability if that member is an appropriately licensed professional. 

To establish a Student Education Contract (SEC) upon the initiation of 

OSPS services, and to review and update each SEC annually, which 

specifies those regular and/or special classes and support services 
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identified and agreed upon by both the student and DSPS professional 

staff to meet that student's specific educational needs, pursuant to Title 5, 

California Code of Regulations, Section 56022. 

(1) Pursuant to the "Implementing Guidelines" for Section 56022, the 

the annual review should determine the student's progress and 

· include an up-tcxtate copy of the student's class schedule, 

delineation of services provided, an indication that a DSPS 

professional staff member has reviewed the SEC and determined 

that measurable progress has been made, and the signature of the 

student acknowledging agreement 

(2) Pursuant to the "Implementing Guidelines· for Section 56022, an 

up-te>-date SEC for the current year, signed by the student and the 

DSPS professional shall be maintained in the file of each student 

receiving oses services. 

(3) Pursuant to the "Implementing Guidelines" for Section 56022, 

students in noncredit special classes should have included in their 

SEC a detailed description of the criteria used to evaluate the 

student's measurable progress. 

To employ reasonable means to inform all students about the support 

services or instruction available through the DSPS program, pursuant to 

Title 5, California Code of Regulations, Section 56020. 
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To offer disabled students support services to enable them to 

participate in regular activities, programs and classes, pursuant to Title 5, 

California Code of Regulations, Section 56026, and the "Implementing 

Guidelines• for Section 56026. These support services include, but are 

not iimited to: 

{a) Basic fixed cost administrative services, pursuant to Education 

Code Section 67311, subdivision (a), and Title 5, California Code of 

Regulations, Section 56026, subdivision (a), including: 

(1) Access to, and arrangements for, adaptive educational 

equipment, materials and supplies; 

(2) Job placement and development services related to 

transition to employment; 

(3) Liaison with campus and/or community agencies and 

follow-up services; 

(4) Registration assistance, including priority enrollment 

assistance, and applications for financial aid and related college 

services; 

(5) Special parking, including on-campus parking registration 

and the provision of temporary parking permits; 

(6) Supplemental specialized orientation; and 

(b) Continuing variable cost services, pursuant to Education Code 

186 
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Section 67311, subdivision (b), and Title 5, California Code of Regulations, 

Section 56026, subdivision (b), including: 

(1) Test taking facilitation, including the arrangement for, 

proctoring and modification of tests and test administration; 

(2) Both individual and group assessment, not otherwise 

provided, to detennine functional educational and vocational levels 

or to verify specific disabilities; 

(3) Counseling, including specialized academic, vocational, 

personal and peer counseling services, not generally available to all 

students; 

(4) Manual and oral interpreter services for hearing-impaired 

students; 

(5) On-campus mobility ability assistance, including manual 

or motorized transportation to and from college courses and related 

educational activities; 

(6) Note taker services in the classroom; 

(7) Reader services; 

(8) Speech services provided by a licensed speech/language 

pathologist; 

(9) Transcription services, including the provision of braille 

and print materials; 
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(10) Off-campus transportation services, where public 

accessible transportation is not available, when not provided to all 

students; 

(11) Specialized tutoring services; 

(12) Outreach activities designed to recruit potential students 

with disabilities; 

(13) Accommodations for participation in co-curricular 

activities; and 

(14) Repair of adaptive equipment; and 

(c) One-time variable costs for the purchase of DSPS equipment, 

pursuant to Education Code Section 67311, subdivision (c), and Title 5, 

California Code of Regulations, Section 56026, subdivision (c), suqh as 

adapted educational equipment, materials and supplies and transportation 

vehicles. 

To provide services for disabled students to conform, at a minimum, to the 

level and quality of those services provided by the Departme:mt of 

Rehabilitation prior to July 1, 1981, pursuant to Education Code Section 

67300. 

When seeking printed instructional materials in an electronic format, to 

provide to the publisher or manufacturer a written request including: 

- . (1) certification that the material is for use by a student with a 
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· (2) that the disability prevents the student from using standard 

instructional materials; 

(3) that the material is for use in connection with a course for which 

the student is registered orenro!led; and 

(4) be signed by the coordinator of services for students with 

disabilities, pursuant to Education Code Section 67302, subdivision (a). 

To copy protect disks or files when used by disabled students pursuant to 

Education Code Section 67302, subdivision (c). When the Chancellor has 

established one or more centers to process requests for electronic 

versions of instructional materials, to submit requests for such material 

through that center, pursuant to Education Code Section 67302, 

subdivision (g). 

To establish policies and procedures, and to periodically update those 

policies and procedures, for responding in a timely manner to 

accommodation requests involving academic adjustment, which shall 

provide for an individualized review of each request and permit an interim 

decision by the Section 504 coordinator, pursuant to Title 5, California 

Code of Regulations, Section 56027. Pursuant to the "Implementing 

Guidelines• for Section 56027, the written policy must be accessible to 

students, faculty and staff of the college. 
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· To provide special classes designed to address the educational limitations 

of students with disabilities who would not be able to substantially benefit 

from regular college classes, even with appropriate support services and 

accommodations, pursuant to Education Code Section 84850, subdivision 

(b), and Title 5, California Code of Regulations, Section 56028 and the 

"Implementing Guidelines" for Section 56028. These special classes shall: 

(1) Be designed to enable students with disabilities to compensate for 

educational limitations and/or acquire skills necessary to complete 

their educational objectives, pursuant to Title 5, California Code of 

Regulations, Section 56028, subdivision (a); 

(2) Employ instructors who meet minimum qualifications, pursuant to 

Title 5, California Code of Regulations, Section 56028, subdivision 

(b). Pursuant to the "Implementing Guidelines" for Section 56028, 

the community colleges are required to keep the minimum 

qualifications for alt OSPS staff teaching special classes on file in 

the personnel/credentials office; 

(3) Utilize cuniculum, instructional methods, or materials specifically 

designed to address the educational limitations of students with 

disabilities, pursuant to Title 5, California Code of Regulations, 

Section 56028, subdivision (c). Pursuant to the "Implementing 

Guidelines" for Section 56028, all special class cuniculum must go 
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. through a review process for approval and verification of course 

approval by the college curriculum committee shall be retained in 

the Instructional Dean's office; 

(4) To appoint curriculum committees who have or obtain the expertise 

appropriate for determining whether the requirements of the section 

are satisfied, pursuant to Title 5, California Code of Regulations, 

Section 56028, subdivision (c); 

(5) To utilize studenUinstructor ratios detennined to be appropriate by 

the district given the educational limitations of the students with 
I 

disabilities enrolled in each class, pursuant to Title 5, California 

Code of Regulations, Section 56028, subdivision (d); and 

(6) To limit class sizes so as to not impede measurable progress or to 

endanger the well-being and safety of students and staff, pursuant 

to Title 5, California Code of Regulations, Section 56028, 

subdivision (d). 

To develop policies and proeedures, and periodically update those 

policies and procedures, to provide for repetition of special classes when 

(a) continuing success in other general and/or special classes is 

dependent upon the repetition of the class, (b) when repetitions are 

essential to completing a student's preparation for enrollment in other 

regular or special classes, or (c) when the student has a SEC which 

191 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 N) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Test Claim of West Kem Community College District 
745/01 Disabled Student Programs and Services 

involves a goal other than completion of the special class in question and 

repetition of the course will further achieve that goal, pursuant to Title 5, 

California Code of Regulations, Section 56029. Pursuant to the 

"Implementing Guidelines~ for Section 56029: 

( 1) Each college district shall establish procedures for tracking 

repetitions; 

(2) Each college district shall establish a process for students to invoke 

special class course repeatability accommodation on a case-by-

case basis; and 

(3) Each DSPS program is required to monitor the infonnation to 

assure that the requirements of the section are met. 

To adopt and implement a written policy, and to periodically update that 

policy, for the suspension or tennination of DSPS services to a student 

where a student fails to be responsible in his or her use of DSPS services 

or fails to make measurable progress toward the goals in his or her SEC. 

The policy shall provide for written notice prior to suspension or 

tennination and shall afford the student an opportunity to appeal the 

decision, pursuant to Title 5, California Code of Regulations, Section 

56010, subdivision (b) 

(1) Pursuant to the "Implementing Guidelines" for Section 56010, the 

college must also provide the student with a written notice of the. 
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resolution arrived at during the appeal process or a final notice for 

the suspension or tennination of services. 

(2) Pursuant to the "Implementing Guidelines" for Section 56010, the 

college is required to establish and maintain files verifying that the 

student was notified of all policies dealing with the rights and 

responsibilities in receiving DSPS services, along with a copy of all 

notices sent to the student, documents of the appeal process, and a 

copy of the notification of outcome. 

To protect all records pertaining to students with disabilities from 

disclosure and comply with all other requirements for the handling of 

student records found in Subchapter 2, pursuant to Title 5, California Code 

of Regulations, Section 56008, subdivision (c). Pursuant to the 

"Implementing Guidelines" for Section 56008: 

(1) If a student requests accommodations that impact the delivery of 

instruction and/or the instructor, the instructor has a right to know 

the student's educational limitations and the appropriate 

accommodation; 

· (2) The educational limitations and the appropriate accommodation 

can only be disclosed to the instructor with the student's 

pennission; and 

{3) If information is disclosed, a signed release of information form 
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must be maintained in the student's file. 

. To adopt and implement rules and regulations to provide parking at each 

campus or center for students with disabilities and those providing 

transportation for those students, pursuant to Education Code Sections 

67301 and 67311.5, and Title 5, California Code of Regulations, Sections 

54100, subdivision (a) and 56026(a){5) and the "Implementing Guidelines" 

for Section 56026, including: 

( 1) Other than permit fees imposed pursuant to Education Code 

72247, to waive any restrictions, fines or meter fees, pursuant to 

Title 5, California Code of Regulations, Section 54100, subdivision 

(d); 

(2) To provide specially designated parking for disabled students in 

areas which are most accessible to facilities and most used by 

students, pursuant to Title 5, California Code of Regulations, 

Section 54100, subdivision (e); 

(3) To post conspicuous notices that parking is available to students 

with disabilities and for persons providing transportation to those 

students, pursuant to Title 5, California Code of Regulations, 

Section 54100, subdivision (f); 

(4) · When access to parking is controlled by a mechanical gate, to 

provide accommodations for students with disabilities who are 
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unable to operate the mechanical gate controls, pursuant to Title 5, 

California Cade bf Regulations, Section 54100, subdivision (g). 

Q) Ta provide information biennially to the Board of Governors, as requested, 

R) 

S) 

in consultation with students and staff, such as a campus-by-campus basis 

of enrollment, retention, transition and graduation rates of disabled 

students, pursuant ta Education Code Section 67312, subdivision (b). 

To submit reports, including budget and fiscal reports, as required by the 

Chancellor, using the disability categories set forth in Sections 56032 

through 56044 (see: paragraph "E", above), pursuant to Title 5, California 

Cade of Regulations, Section 56030. Pursuant to the "Implementing 

Guidelines" for Section 56030: 

(1) Revised reports are required, as necessary, ta correct errors; and 

(2) DSPS staff are required to attend inservice training far the 

compilation of this data. 

Ta prepare and submit at times and an farms designated by the 

Chancellor, a DSPS program plan and updates far each college in the 

district which contain (1) the long term goals of the program, (2) the short-

term measurable objectives of the program, (3) the activities to be 

undertaken ta accomplish those goals and objectives, and (4) a description 

of the methods used for program evaluation, pursuant to Title 5, California 

Code of Regulations, Section 56046. The "Implementing Guidelines' for 

,... 
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Section 56046 requires that copies of the plan shall be kept on file in the 

DSPS office together with the letter of approval by the state Chancellor's 

Office. 

To designate a qualified DSPS Coordinator for each college in the district 

who is responsible for the day-to-day operations of the DSPS and who 

shall direct all counselors, instructors, and classified and/or 

paraprofessional support staff, pursuant to Title 5, California Code of 

Regulations, Section 56048, subdivision (b). Pursuant to the 

"Implementing Guidelines" for Section 56048, the DSPS coordinator, 

DSPS counselor and the DSPS instructors shall meet the minimum 

requirements of Section 53414{a) through (d) with the DSPS coordinator 

meeting the additional minimum requirements set forth in section 56048(b). 

To establish an advisory committee at each college in the district 

consisting of students with disabilities, representatives of the disability 

community, and agencies or organizations serving persons with disabilities 

which shall meet at least once a year, pursuant to Title 5, California Code 

of Regulations, Section 56050. Pursuant to the "Implementing Guidelines" 

for Section 56050, the community colleges are required to maintain a file 

containing a roster of committee.members which indicates the affiliation of 

each member, and the dates and minutes of meetings. 

To cooperate with, and assist, the Chancellor in evaluations of the DSPS 
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programs, including the gathering of outcome data, staff and student 

perceptions of program effectiveness, access requirements of law, 

compliance with laws with respect to parking for persons with disabilities, 

and data on the implementation of the program, pursuant to Title 5, 

California Code of Regulations, Section 56052. Pursuant to the 

"Implementing Guidelines" for·Section 56052, colleges, upon request, will 

be required to provide a variety of information to the evaluation team and. 

the evaluation report must be kept in the OSPS office for public inspection. 

W) To cooperate with the Chancellor in accomplishing "special projects" · 

X) 

which may include task force meetings, research studies, model programs, 

conferences, training seminars and other activities, pursuant to Title 5, 

California Code of Regulations, Section 56054 and the "Implementing 

Guidelines" for Section 56054. 

To establish, and update from time to time, specialized accounting 

procedures to determine "direct excess costs" (as defined in Education 

Code Section 84850, subdivision (c), and Section 56064) and costs in 

excess thereof for providing support services or instruction to students 

with disabilities, pursuant to Title 5, California Code of Regulations, 

Section 56060. Pursuant to the "Implementing Guidelines" for Section 

56050, if a multi-college district wants a redistribution of allocated funds to 

their individual colleges, the district must request prior written approval 
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1 from the state Chancellor's Office. The procedures to determine "direct 

2 excess costs" are required to: 

3 (1) Track students enrolled in special classes, or those enrolled in 

4 regular class and who received four or more service contracts per 

5 year, pursuant to Title 5, California Code of Regulations, Section 

6 56062. Pursuant to the "Implementing Guidelines" for Section 

7 56062, colleges are required to maintain a file for each student 

8 reported to the state for funding which contains a college transcript 

9 of general as well as special classes and/or independent study; 

10 (2) To calculate "direct excess costs" for the actual fixed, variable, and 

11 one-time costs (not including indirect administrative costs) for e 
12 providing support services or instruction, pursuant to Education 

13 Code Section 64850, subdivision (c), and Title 5, California Code of 

14 Regulations, Section 56064. The "Implementing Guidelines" for 

15 Section 56064 requires that colleges maintain income and 

16 expenditures by accounting codes in such a format that they can 

17 complete the DSPS End-of-Year report developed by the 

18 Chancellor's Office. 

19 (3) To calculate indirect administrative costs (as defined in Section 

20 56068) for both exclusionary purposes and for cost accounting 

21 purposes, pursuant to Title 5, California Code of Regulations, 
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Section 56064. 

2 (4) To either certify for each community college in the district that the 

3 costs for comparable services claimed are not offered to 

4 nondisabled students, or collect and report data showing the 

5 number of new and the number of continuing students with 

6 disabilities enrolled in credit courses who received one or more 

7 such services, in whole or in part, from DSPS, pursuant to Title 5, 

8 California Code of Regulations, Section 56066, subdivision {b). 

9 {5) To calculate the revenue from special classes and to use such 

10 revenue solely for support services or instruction and not for indirect 

11 administrative costs, pursuant to Title 5, California Code of 1, Regulations, Section 56070. Pursuant to the "Implementing 

13 Guidelines· for Section 56070, the special classes must be 

14 identified as a special class on the district's overall FTES report and 

15 all sections of these special reports have to be identified in the 

16 district's MIS system. 

17 (6) To submit enrollment and budget reports, as the Chancellor may 

18 require, when adopting an allocation to make advance funding 

19 available, pursuant to Title 5, California Code of Regulations, 

20 Section 56072, subdivision (c). 

21 (7) To assist and supply infonnation when the Chancellor provides 
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audits of the district's enrollment and budget rf;!ports, pursuant to 

Title 5, California Code of Regulations, Section 56072, subdivision 

(d). Pursuant to the "Implementing Guidelines" for Section 56072, 

the district is required to maintain a clear audit trail of its enrollment 

and budget reports. 

(8) To establish and utilize an unique budget identifier code to 

separately account for all funds provided and to certify through 

fiscal and accounting reports that all funds were expended in 

accordance with the requirements of the subchapter, pursuant to 

Title 5, California Code of Regulations, Section 56074 and the 

"Implementing Guidelines" for Section 56074. 

(9) Pursuant to Education Code Section 84850, Subdivision (c), 

reporting to the Chancellor, on forms and at such times as .directed, 

all expenditures and income related to handicapped students for 

whom allowances are made. 

To determine and certify that reasonable efforts have been made to utilize 

all funds from federal, state and local sources available for serving 

students with disabilities, pursuant to Education Code Sections 6731 o, 

subdivision (e), and 84850, subdivision (d), and Title 5, California Code of 

Regulations, Section 56076 and the "Implementing Guidelines" for Section 

56076. 
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To enter into contracts, when necessary, with third parties for the 

2 education of students whose capacity to function is impaired by physical 

3 deficiency or injury in vocational education classes, pursuant to Title 5, 

4 California Code of Regulations, Section 55602.5. 

5 SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT 

6 None of the Govemment Code Section 1755666 statutory exceptions to a finding 

--

66 Govemment Code section 17556, as last amended by Chapter 589, Statutes of 
1989: 

"The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency or school district, if, after a hearing, the 
commission finds that: 

(a) The claim is submitted by a local agency or school district which requested 
legislative authority for that local agency or school district to implement the program 
specified in the statute, and that statute imposes costs upon that local agency or school 
district requesting the legislative authority. A resolution from the governing body or a 
letterfrem a delegated representative of the governing body of a local agency or school 
district which requests authorization for that local agency or school district to implement 
a given program shall constitute a request within the meaning of this paragraph. 

(b) The statute or executive order affirmed for the state that which had been 
declared existing law or regulation by action of the courts. 

(c) The statute or executive order implemented a federal law or regulation and 
resulted in costs mandated by the federal government, unless the statute or executive 
order mandates costs which exceed the mandate in that federal law or regulation. 

(d) The local agency or school district has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated program or increased level of 
service . 

. (e) The statute or executive order provides for offsetting savings to local agencies 
or school districts which result in no net costs to the local agencies or school districts, or 
includes additional revenue that was specifically intended to fund the costs of the state 
mandate in an amount sufficient to fund the cost of the state mandate. 

(f) The statute or executive order imposed duties which were expressly included 
in a ballot measure approved by the voters in a statewide election. 

(g) The statute created a new crime or infraction, eliminated a crime or infraction, 
or changed the penalty for a crime or infraction, but only for that portion of the statute 
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1 of costs mandated by the state apply to this test claim. Note, that to the extent 

2 community college districts may have previously performed functions similar to those 

3 mandated by the referenced code sections, Title 5 Regulations and Executive Orders, 

4 such efforts did not establish a preexisting duty that would relieve the state of its 

5 constitutional requirement to later reimburse community college districts when these 

6 activities became mandated.67 

7 SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM 

8 Some revenue may be received or attributable from the apportionment of funds68
, 

9 special classes69
, federal and state vocational rehabilitation funds70

, and proceeds from 

10 parking fees charged to students71
• To the extent actually appropriated and/or received, 

11 

12 

13 

such revenue will reduce the costs incurred by these mandated duties. 

PART IV. ADDITIONAL CLAIM REQUIREMENTS 

The following elements of this claim are provided pursuant to Section 1183, Title 

relating directly to the enforcement of the crime or infraction." 

67 Government Code section 17565, added by Chapter 879, Statutes of 1986: 

"If a local agency or a school district, at its option, has been incurring costs which 
are subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the operative date of the mandate." · 

68 Education Code Section 84850, Subdivision (c). 

69 Title 5, California Code of Regulations, Section 56028. 

70 Education Code Section 67305. 

71 Education Code Section 67301. 
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2, California Code of Regulations: 

Exhibit 1: Declaration of Jeff Ross 
Director of DSPS 
West Kem Community College District 

Exhibit 2: Copies of Statutes Cited 

Chapter 745, Statutes of 2001 

Chapter 379, Statutes of 1999 

Chapter 758, Statutes of 1995 

Chapter 1243, Statutes of 1992 

Chapter 626, Statutes of 1991 

Chapter 1206, Statutes of 1990 

Chapter 1066, Statutes of 1990 

Chapter 998, Statutes of 1987 

Chapter 829, Statutes of 1987 

Chapter 248, Statutes of 1986 · 

Chapter 903, Statutes of 1985 

Chapter 323, Statutes of 1983 

Chapter 251, Statutes of 1982 

Chapter 796, Statutes of 1981 

Chapter 1035, Statutes of 1979 

Chapter 282, Statutes of 1979 

Chapter 1403, Statutes of 1978 
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Chapter 36, Statutes of 1977 

Copies of Code Sections Cited 

Education Code Section 67300 

Education Code Section 67301 

Education Code Section 67302 

Education Code Section 67310 

Education Code Section 67311 

Education Code Section 67312 

Education Code Section 84850 

Copies of Regulations Cited 

Title 5, California Code of Regulations, Section 54100 

Title 5, California Code of Regulations, Section 55522 

Title 5, California Code of Regulations, Section 55602.5 

Title 5, California Code of Regulations, Sections 56000 - 5601 O 

Title 5, California Code of Regulations, Sections 56020 - 56022 

Title 5, California Code of Regulations, Sections 56026 - 56076 

Implementing Guidelines For Title 5 Regulations -

Disabled Student Programs and Sertices 

Chancellor's Office 

California Community Colleges 
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PART V. CERTIFICATION 

I certify by my signature below, under penalty of perjury, that the statements 

made in this document are true and complete of my own knowledge or information and 

belief. 

Executed on May '~ , 2003, at Taft, California by: 

Voice: 
Fax: 

(661) 763-7700 
(661) 763-7705 

William Duncan 
Vice President Administrative Services 

PART VI. APPOINTMENT OF REPRESENTATIVE 

West Kem Community College District appoints Keith B. Petersen, SixTen and 

Associates and Associates, as its representative for this test claim. 

William Duncan Date 
Vice President Administrative Services 
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DECLARATION OF JEFF ROSS 

WEST KERN COMMUNITY COLLEGE DISTRICT 
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COSM No.----

Chapter 745, Statutes of 2001 
Chapter 379, Statutes of 1999 
Chapter 758, Statutes of 1995 
Chapter 1243, Statutes of 1992 
Chapter 626, Statutes of 1991 
Chapter 1206, Statutes of 1990 
Chapter 1066, Statutes of 1990 
Chapter 998, Statutes of 1987 
Chapter 829, Statutes of 1987 
Chapter 248, Statutes of 1986 
Chapter 903, Statutes of 1985 
Chapter 323, Statutes of 1983 
Chapter 251, Statutes of 1982 
Chapter 796, Statutes of 1981 
Chapter 1035, Statutes of 1979 
Chapter 282, Statutes of 1979 
Chapter 1403, Statutes of 1978 
Chapter 36, Statutes of 1977 

Education Code Section 67300 
Education Code Section 67301 
Education Code Section 67302 
Education Code Section 6731 o 
Education Code Section 67311 
Education Code. Section 67312 
Education Code Section 84850 

Title 5, California Code of Regulations, Section 54100 
Title 5, California Code of Regulations, Section 55522 
Title 5, California Code of Regulations, Section 55602.5 
Title 5, California Code of Regulations, Sections 56000 - 56010 
Title 5, California Code of Regulations, Sections 56020 - 56022 
Title 5, California .Code of Regulations, Sections 56026 - 56076 

(Continued on Next Page) 
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Implementing Guidelines For Title 5 Regulations - Disabled Student Program and 
Services - Chancellor's Office California Community Colleges 

Disabled Student programs and Servjces 

I, Jeff Ross, Director of Disabled Student Programs and Services, West Kem 

Community College District, make the following declaration and statement. 

In my capacity as Director of Disabled Student Programs and Services, I am 

responsible for the Disabled Student Program and Services for the district. I am familiar 

with the provisions and requirements of the statutes, Education Code Sections and Title 

5 Regulations enumerated above. 

These Education Code sections require the West Kem Community College 

District to: 

A) To adopt and implement procedures, and periodically update those 

procedures, pursuant to requirements of Education Code Section 84850, 

subdivision (a), and Subchapter 1 of Chapter 7, Title 5, California Code of 

Regulations, Section 56000 and the "Implementing Guidelines" for Section 

56000. In offering support services or instruction through Disabled 

Student Programs and Services {DSPS) on and/or off campus, districts 

are required to: 

(1) Not duplicate services or instruction otherwise available to all 

students, pursuant to Education Code Section 67310, subdivision 

(c){2) and Title 5, California Code of Regulations, Section 56000, 
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subdivision (a); 

(2) To provide support services or instruction directly related to the 

educational limitations of the verified disabilities of the students to 

be served, pursuant to Education Code Section 67310, subdivision 

(c}(3) and Title-5, California Code of Regulations, Section 56000, 

subdivision (b); 

(3} To provide support services or instruction directly related to the 

students' participation in the educational process, pursuant to 

Education Code Section 67310, subdivision (c}(4) and Title 5, 

California Code of Regulations, Section 56000, subdivision (c); 

(4} To provide support services or instruction which promotes the 

maximum independence and integration of students with disabilities, 

pursuant to Education Code Section 67310, subdivision (c)(5}(6) 

and Title 5, California Code of Regulations, Section 56000, 

subdivision (d); and 

(5} To provide support services or instruction which supports the 

participation of students with disabilities in educational activities 

consistent with the mission of community colleges, pursuant to 

Education Code Section 67310, subdivision (c)(1) and Title 5, 

California Code of Regulations, Section 56000, subdivision (e}. 

B) To make modifications in the matriculation process or use alternate 
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instruments, methods or procedures to accommodate the needs of 

disabled students, pursuant to Title 5, California Code of Regulations, 

Section 55522. 

C) At the time of a student's application for support services or instruction, to 
. I 

verify that the student has an impairment which results in an educational 

limitation, pursuant to Title 5, California Code of Regulations, Section 

56006, subdivision· (a) and the "Implementing Guidelines" for Section 

56006. The verification shall be made by: 

(1) Observation by DSPS professional staff with a review by the DSPS 

coordinator, pursualit to Title 5, California Code of Regulations, 

Section 56006, subdivision (b)(1 ); or 

(2) Assessment by appropriate DSPS professional staff, pursuant to 

Title 5, California Code of Regulations, Section 56006, subdivision 

(b)(2); or 

(3) Review of documentation provided by appropriate agencies or 

certified or licensed professionals outside of OSPS, pursuant to 

Title 5, California Code of Regulations, Section 56006, subdivision 

{b)(3). 

D) At the time of a student's application for support services or instruction, to 

identify the student's educational limitations by appropriate DSPS 

professional staff and describe those limitations in the Student Education 
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Contract (SEC), pursuant to Title 5, California Code of Regulations, 

Section 56006, subdivision (c) and the "Implementing Guidelines" for 

Section 56006. 

E) To define each student's disability as a "physical disability" (as defined in 

Section 56032), a "communication disability" (as defined in Section 56034), 

a "learning disability" (as defined in Section 56036), an "acquired brain 

Impairment" (as defined in Section 56038), "developmentally delayed 

learner" (as defined in Section 56040), a "psychological disability" (as 

defined in Section 56042) and/or "other disability" (as defined in Section 

56044), pursuant to Title 5, California Code of Regulations, Section 56002. 

(1) Pursuant to the "Implementing Guidelines" for Section 56032, a 

"physicai disability" can be a visual impairment which must be 

verified by a physician; a licensed vision professional or through 

documentation from a referring agency. 

(2) Pursuant to the "Implementing Guidelines" for Section 56032, a 

"physical disability" can be a mobility impairment which can be 

verified, if possible, by the personal observation of a DSPS 

professional staff member with a DSPS coordinator review, by 

documentation from a physician, or by the documentation of a 

. referring agency jf Its verification is done by a physician. . 

(3) Pursuant to the "Implementing Guidelines" for Section 56032, 
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community colleges are required to maintain files that contain 

signed verifications of disability which identifies the particular 

disability, the educational limltation(s) resulting from the disability, 

and how the student's education perfonnance Is impeded. 

(4) Pursuant to the "Implementing Guidelines" for Section 56034, a 

"communication disability" can be a hearing impairment which must 

be verified by an appropriate hearing professional or through 

dOc:umentation from a referring agency which contains vertfication 

by a medical doctor or other licensed ear professional. 

(5) Pursuant to the "Implementing Guidelines" for Section 56034, a 

"communication disability" can be a speech impairment which must 

be verified by a licensed speech professional or through 

documentation from a referring agency which contains verification 

from a licensed speech professional. A "communication disability" 

can be verified by a DSPS staff member only If that member has 

the appropriate license. 

(6) Pursuant to the •implementing Guidelines· for Section 56034, 

community colleges are required to maintain files that contain 

signed verifications of disability which identifies the particular 

disability, the educational limltation(s) resulting from the disability, 
. -

and how the student's education perfonnance is impeded. 
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(7) Pursuant to the "Implementing Guidelines" for Section 56036, 

"learning disabilities• shall be verffied only by (i) a learning disability 

professional using the California Community College Leaming 

Disability Eligibility Model, {ii) a DSPS learning disability specialist if 

assessment documentation from a referring agency is deemed to 

meet the requirements of that model, or (iii) from documentation 

sent by a referring agency that has entered into an interagency 

agreement with the state Chancellor's Office. 

(8) Pursuant to the "Implementing Guidelines• for Section 56038, 

"acquired brain impairmene requires COrr.!munlty colleges to define 

the disability in a manner which meets regulatory requirements. 

(9) Pursuant to the "Implementing Guidelines· for Section 56040, 

a "developmentally delayed learner" must meet one of three 

described standards to be so classified and that this disability can 

be verffied by the DSPS coordinator or a DDL specialist. 

(10) Pursuant to the "Implementing Guidelines" for Section 56042, 

a "psychological disability" can be verffied only by a professional 

with the appropriate license or by documentation of a referring 

agency if its verffication was done by a professional with an 

appropriate license. A OSPS staff member can verify this disability 

only if that member Is an appropriately licensed professional. 
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Community colleges are required to document this disability with 

signed verifications by the appropriate professionals which includes 

the DSM and/or ICD code or the name of the disorder. 

(11) Pursuant to the "Implementing Guidelines" for Section 56044, 

verification as "other disability" can only be made by an 

appropriately licensed professional or through documentation from a 

referring agency that obtained its verification from an appropriate 

licensed professional. A DSPS staff member may only verify this 

disability if that member is an appropriately licensed professional. 

F) To establish a Student Education Contract {SEC) upon the initiation of 

OSPS services;· and to review and update each SEC annually, which 

specifies those regular and/or special classes and support services 

identified arid agreed upon by both the student and DSPS professional 

staff to meet that student's specific educational needs, pursuant to Title 5, 

California Code of Regulations, Section 56022. 

(1) Pursuant to the "Implementing Guidelines" for Section 56022, the 

the annual review should determine the student's progress and 

include an up-to-date copy of the student's class schedule, 

delineation of services provided, an indication that a OSPS 

professional staff member has reviewed the SEC and determined 

that measurable progress has been made, and the signature of the 
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student acknowledging agreement. 

(2) Pursuant to the "Implementing Guidelines" for Section 56022, an 

up-to-date SEC for the current year, signed by the student and the 

DSPS professional shall be maintained in the file of each student 

receiving DSPS services. 

(3) Pursuant to the "Implementing Guidelines" for Section 56022, 

students in noncredit special classes should have included in their 

SEC a detailed description ofthe criteria used to evaluate the 

student's measurable progress. 

To employ reasonable means to inform all students about the support 

services or instruction available through the DSPS program, pursuant to 

Title 5, California Code of Regulations, Section 56020. 

H) To offer disabled students support services to enable them to 

participate in regular activities, programs and classes, pursuant to Title 5, 

California Code of Regulations, Section 56026, and the "Implementing 

Guidelines" for Section 56026. These support services include, but are 

not llmlted to: 

(a) Basic fixed cost administrative services, pursuant to Education . 

Code Section 67311, subdivision (a), and Title 5, California Code of 

Regulations, Section 56026, subdivision (a), including: 

(1) Access to, and arrangements for, adaptive educational 
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equipment, materials and supplies; 

(2) Job placement and development services related to 

transition to employment; 

(3) Liaison with campus and/or community agencies and 

follow-up services; 

( 4) Registration assistance, including priority enrollment 

assistance, and applications for financial aid and related college 

services; 

(5) Special parking, including on-campus parking registration 

and the provision of temporary parking permits; 

(6) Supplemental specialized orientation; and 

(b) Continuing variable cost services, pursuant to Education Code 

Section 67311, subdivision (b), and Title 5, California Code of Regulations, 

Section 56026, subdivision (b), including: 

(1) Test taking facilitation, including the arrangement for, 

proctoring and modification of tests and test administration; 

(2) Both individual and group assessment, not otherwise 

provided, to determine functional educational and vocational levels 

or to verify specific disabilities; · 

(3) Counseling, including specialized academic, vocational, 

personal and peer counseling services, not generally available to all 

216 



students; 

Declaration of Jeff Ross 
Test Claim of West Kem Community College District 

Chapter 745m1 - Djsabled Sh rdent program and Sendces 

(4) Manual and oral interpreter services for hearing-impaired 

students; 

(5) On-campus mobility ability assistance, including manual 

or motorized transportation to and from college courses and related 

educational activities; 

(6) Note taker services in the classroom; 

(7} Reader services; 

(8) Speech services provided by a licensed speech/language 

pathologist; 

(9) Transcription services, including the provision of braille 

and print materials; 

(10) Off-campus transportation services, where public 

accessible transportation is not available, when not provided to alt 

students; 

( 11) Specialized tutoring services; 

(12) Outreach activities designed to recruit potential students 

with disabilities; 

(13) Accommodations for participation in co-curricular 

activities; and 

(14) Repair of adaptive equipment; and 
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(c) One-time variable costs for the purchase of DSPS equipment, 

pursuant to Education Code Section 67311, subdivision (c), and Title 5, 

California Code of Regulations, Section 56026, subdivision {c), such as 

adapted educational equipment, materials and supplies and transportation 

vehicles. 

I) To provide services for disabled students to conform, at a minimum, to the 

level and quality of those services provided by the Department of 

Rehabilitation prior to July 1, 1981, pursu~nt to Education Code Section 

67300. 

J) When seeking printed instructional materials in an electronic format, to 

provide to the publisher or manufacturer a written request including: 

(1) certification that the material is for use by a student with a 

disability; 

(2) that the disability prevents the student from using standard 

· instructional materials; 

(3) that the material is for use in connection with a course for which 

the student is registered or enrolled; and 

(4) be signed by the coordinator of services for students with 

disabilities, pursuant to Education COde Section 67302, subdivision (a). 

To copy protect disks or files when used by disabled students pursuant to 

Education Code Section 67302, subdivision {c). When the Chancellor has 
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established one or more centers to process requests for electronic · 

versions of instructional materials, to submit requests for such material 

through that center, pursuant to Education Code Section 67302, 

subdivision (g). 

K) To establish policies and procedures, and to periodically update those 

policies and procedures, for responding in a timely mannerto 

accommodation requests involving academic adjustment, which shall 

provide for an 1.ndividualized review of each request and permit an interim 

decision by the Section 504 coordinator, pursuant to Trtle 5, California 

Code of Regulations, Section 56027. Pursuant to the •implementing 

Guidelines" for Section 56027, the written policy must be accessible to 

students, faculty and staff of the college. 

L) To provide special classes designed to address the educational limitations 

of students with disabilities who would not be able to substantially benefit 

from regular college classes, even with appropriate support services and 

accommodations, pursuant to Education Code Section 84850, subdivision 

(b), and Title 5, California Code of Regulations, Section 56028 and the 

"Implementing Guidelines" for Section 56028. These special classes shall: 

(1) Be designed to enable students with disabilities to compensate for 

educational limitations and/or acquire skills· necessary to complete 

their educational objectives, pursuant to Title 5, California Code of 
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Regulations, Section 56028, subdivision (a); 

(2) Employ instructors who meet minimum qualifications, pursuant to 

Title 5, California Code of Regulations, Section 56028, subdivision 

(b). Pursuant to the "Implementing Guidelines· for Section 56028, 

the community colleges are required to keep the minimum 

qualifications for all DSPS staff teaching special classes on file in 

the personnel/credentials office; 

(3) utilize curriculum, instructional methods, or materials specifically 

designed to address the educational limitations of students with 

disabilities, pursuant to Title 5, California Code of Regulations, 

Section 56028, subdivision (c). Pursuant to the "Implementing 

Guidelines" for Section 56028, all special .class curriculum must go 

through a review process for approval and verification of course 

approval by the college curriculum committee shall be retained in 

the Instructional Dean's office; 

(4) To appoint curriculum committees who have or obtain the expertise 

appropriate for determining whether the requirements of the section 

are satisfied, pursuant to Trtle 5, California Code of Regulations, 

Section 56028, subdivision (c); 

(5} To utilize student/instructor ratios determined to be appropriate by 

the district given the educational limitations of the students with 
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disabilities enrolled in each class, pursuant to Title 5, California 

Code of Regulations, Section 56028, subdivision (d); and 

(6) To limit class sizes so as to not impede measurable progress or to· 

endanger the well-being and safety of students and staff, pursuant 

to Title 5, California Code of Regulations, Section 56028, 

subdivision (d). 

M) To develop policies and procedures, arid periodically update those 

policies and procedures, to provide for repetition of special classes when 

(a) continuing success in other general and/or special classes is 

dependent upon the repetition of the class, (b) when repetitions are 

essential to completing a student's preparation for enrollment in other 

regular or special classes, or (c) when the student has a SEC which 

involves a goal other than completion of the special class in question and 

repetition of the course will further achieve that goal, pursuant to Title 5, 

California Code of Regulations, Section 56029. Pursuant to the 

"Implementing Guidelines· for Section 56029: 

(1) . Each college district shall establish procedures for tracking 

repetitions; 

(2) Each college district shall establish a process for students to invoke 

special class course repeatability accommodation on a case-by-

case basis; and 
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(3) Each DSPS program is required to monitor the information to 

assure that the requirements of the section are met 

N) To adopt and implement a written policy, and to periodically update that 

policy, for the suspension or termination of DSPS services to a student 

where a stude.nt fails to be responsible in his or her use of DSPS services 

or fails to make measurable progress toward the goals in his or her SEC. 

The policy shall provide for written notice prior to suspension or 

termination and shall afford the student an opportunity to appeal the 

decision; pursuant to Title 5, California Code of Regulations, Section 

56010, subdivision (b) 

(1) Pursuant to the ·implementing Guidelines• for Section 5601 O, the 

college must also provide the student with a written notice of the 

resolution arrived at during the appeal process or a final notice for 

the suspension or termination of services. 

(2) Pursuant to the •tmplementing Guidelines• for Section 56010, the 

cotlege is required to establish and maintain files verifying that the 

student was notified of all policies dealing with the rights and 

responsibilities in receiving DSPS services, along with a copy of all 
i 

notices sent to the student, documents of the appeal process, and a 

copy of the notification of outcome. 

O) To protect all records pertaining to students with disabilities from 
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disclosure and comply with all other requirements for the handling of 

student records found in Subchapter 2, pursuant to Title 5, California Code 

of Regulations, Section 56008, subdivision· (c). Pursuant to the 

•implementing Guidelines" for Section 56008: 

(1) lfa student requests accommodations that impact the delivery of 

instruction and/or the instructor, the instructor has a right to know 

(2} 

(3) 

the student's educational limitations and the appropriate 

accommodation; 

The educational limitations and the appropriate accommodation 

can only be disclosed to the instructor with the student's 

pennission; and 

If information i$ disclosed, a signed release of information form 

must be maintained in the student's file. 

P) To adopt and implement rules and regulations to provide parking at each 

campus or center for students with disabilities and those providing 

transportation for those students, pursuant to Education Code Sections 

67301 and 67311.5, and Title 5, California Code of Regulations, Sections 

54100, subdivision (a} and 56026(a}(5) and the almplementing Guidelines" 

for Section 56026, including: 

(1} Other than permit fees imposed pursuant to Education Code 

72247, to waive any restrictions, fines or meter fees, pursuant to 
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Title 5, California Code of Regulations, Section 54100, subdivision 

(d); 

(2) To provide specially designated parking for disabled students in 

areas which are most aecesslble to facilities and most used by 

students, pursuant to Title 5, California Code of Regulations, 

Section 54100, subdivision (e); 

(3) ·To post conspicuous notices that parking is available to students 

with disabilities and for persons providing transportation to those 

students, pursuant to Trtle 5, California Code of Regulations, 

Section 54100, subdivision (f); 

(4) When access to parking is controlled by a mechanical gate, to 

provide accommodations for students with disabilities who are 

unable to operate the mechanical gate controls, pursuant to Title 5, 

California Code of Regulations, Section 54100, subdivision (g). 

Q) To provide infonnation biennially to the Board of Governors, as requested, 

in consultation with students and staff, such as a campus-by~mpus basis 

of enrollment, retention; transition and graduation rates of disabted 

students, pursuant to Education Code Section 67312, subdivision (b). 

R) To submit reports, including budget and fiscal reports, as required by the 

Chancellor, using the disability categories set forth in Sections 56032 

through sso44 (see: paragraph."E", above), pursuant to lltle 5, California 
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Code of Regulations, Section 56030. Pursuant to the "Implementing 

Guidelines" for Section 56030: 

(1) Revised reports are required, as necessary, to correct errors; and 

(2) DSPS staff are required to attend inservice training for the 

compilation of this data. 

S) To prepare and submit at times and on forms designated by the 

Chancellor, a OSPS program plan and updates for each college in the 

district which contain (1) the long term goals of the program, (2) the short

term measurable objectives of the program, (3) the activities to be 

undertaken to accomplish those goals and objectives, and (4) a description 

of the methods used for program evaluation, pursuant to Title 5, California 

Code of Regulations, Section 56046. The "Implementing Guidelines" for 

Section 56046 requires that copies of the plan shall be kept on file in the 

OSPS office together with the letter of approval by the state Chancellor's 

Office. 

n · To designate a qualified DSPS Coordinator for each college in the district 

who is responsible for the day-to-day operations of the DSPS and who 

shall direct all counselors, instructors, and classified and/or 

paraprofessional support staff, pursuant to Title 5, Califomla Code of 

Regulations, Section 56048, subdivision (b). Pursuant to the 

·implementing Guidelines· for Section 56048, the DSPS coordinator, 
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DSPS counselor and the DSPS instructors shall meet the minimum 

requirements of Section 53414(a) through (d) with the DSPS coordinator 

meeting the additional minimum requirements set forth in section 5604B(b). 

U) To establish an advisory committee at each college in the district 

consisting of students with disabilities, representatives of the disability 

community, and agencies or organizations serving persons with disabilities 

which shall meet at least once a year, pursuant to Title 5, Califomia Code 

of Regulations, Section 56050. Pursuant to the Glmplementing Guidelines" 

for Section 56050, the community colleges are required to maintain a file 

containing a roster of committee members which indicates the affiliation of 

each member, and the dates and minutes of meetings. 

V) To cooperate with, and assist, the Chancellor in evaluations of·the DSPS 

programs, including the gathering of outcome data, staff and student 

perceptions of program effectiveness, access requirements of law, 

compliance with laws with respect to parking for persons with disabilities, 

and data· on the implementation of the program, pursuant to Title 5, 

California Code of Regulations, Section 56052. Pursuant to the 

"Implementing Guidelines• for Section 56052, colleges, upon request, will 

be required to provide a variety of infonnation to the evaluation team and 

the evaluation report must be kept in the DSPS office for public inspection. 

W) To cooperate with the Chancellor in accomplishing "special projects" 
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which may include task force meetings, research studies, model programs, 

conferences, training seminars end other activities, pursuant to Title 5, 

California Code of Regulations, Section 56054 and the "Implementing 

Guidelines" for Section 56054. 

X) To establish, and update from time to time, specialized accounting 

procedures to determine "direct excess costs• {as defined in Education 

Code Section 84850, subdivision {c), and Section 56064) end costs in 

excess thereof for providing support services or instruction to students 

with disabilities, pursuant to Title 5, California Code of Regulations, 

Section 56060. Pursuant to the "Implementing Guidelines• for Section 

56050, if a multi-college district wants a redistribution of allocated funds to 

their individual colleges, the district must request prior written approval 

from the state Chancellor's Office. The procedures to determine "direct 

excess costs• are required to: 

(1) Track students enrolled in special classes, or those enrolled in 

regular class and who received four or more service contracts per 

year, pursuant to Title 5, California Code of Regulations, Section 

56062. Pursuant to the "Implementing Guidelines· for Section 

56062, colleges are required to maintain a file for each student 

reported to the state for funding which contains a college transcript 

of general as well as special classes and/or independent study; 
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(2) To calculate "dired excess costs" for the adual fixed, variable, and 

one-time costs (not including indired administrative costs} for 

providing support services or instruction, pursuant to Education 

Code Section 84850, subdivision (c), and Title 5, California Code of 

Regulations, Section 56064. The "Implementing Guidelines• for 

Section 56064 requires that colleges maintain income and 

expenditures by accounting codes in such a format that they can 

complete the DSPS Endoo()f-Year report developed by the 

Chancellor's Office. 

(3) To calculate indirect administrative costs (as defined in Section 

56068) for both exclusionary purposes and for cost accounting 

purposes, pursuant to Title 5, California Code of Regulations, 

Section 56064. 

(4) To either certify for each community college in the district that the 

costs.for comparable services claimed are not offered to 

nondisabled students, or coiled and report data showing the 

number of new and the number of continuing students with 

disabilities enrolled in credit courses who received one or more 

such services, in whole or in part, from OSPS, pursuant to Title 5, 

California Code of Regulations, Section 56066, subdivision (b). 

(5) To calculate the revenue from special classes and to use such 

228 



Declaration of Jeff Ross 
Test Claim of West Kem Community College District 

Ch8pter 745101 - Ojsahled $f11dent Pmgram and $enricps 

revenue solely for support services or instruction and not for indirect . 

administrative costs, pursuant to Title 5, California Code of 

Regulations, Section 56070. Pursuant to the "Implementing 

Guidelines" for Section 56070, the special classes must be 

identified as a special class on the district's overall FTES report and 

all sections of these special reports have to be identified in the 

district's MIS system. 

(6) · To submit enrollment and budget reports, as the Chancellor may 

require, when adopting an allocation to make advance funding 

available, pursuant to Title 5, California Code of Regulations, 

Section 56072, subdivision (c). · 

(7) To assist and supply information when the Chancellor provides 

auditQ of the district's enrollment and budget reports, pursuant to 

Trtle 5, California Code of Regulations, Section 56072, subdivision 

(d). Pursuant to the "Implementing Guidelines" for Section 56072, 

the district is required to maintain a clear audit trail of Its enrollment 

and budget reports. 

(8) To establish and utilize an unique budget identifier code to 

separately account for all funds provided and to certify through 

fiscal and accounting reports that all funds were expended in 

accordance with the requirements of the subchapter, pursuant to 
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Title 5, California Code of Regulations, Section 56074 and the 

"Implementing Guidelines· for Section 56074. 

(9) Pursuant to Education Code Section 84850, Subdivision (c), 

reporting to the Chancellor, on fonns and at such times as directed, 

. all expenditures and income related to handicapped students for 

whom allowances are made. 

Y) To detennine and certify that reasonable efforts have been made to utilize 

all funds from federal, state and local sources available for serving 

students with disabilities, pursuant to Education Code Sections 67310, 

subdivision (e), and 84850, subdivision (d), and Title 5, California Code of 

Regulations, Section 56076 and the "Implementing Guidelines· for Section 

56076. 

Z) To enter into contracts, when necessary, with third parties for the 

education of students whose capacity to function is impaired by physical 

deficiency or injury in vocational education classes, pursuant to Title 5, 

California Code of Regulations, Section 55602.5. 

It is estimated that the West Kem Community College District incurred 

approximately $1 ,000, or more, in staffing and other costs in excess of any funciing 

provided to school districts and the state for the period from July 1, 2001 through June 

30, 2002 to implement these new duties mandated by the state for which the district has 

not been reimbursed by any federal, state, or local government agency, and for which it 

230 



r 

Declaration of Jeff Ross 
Test Claim of West Kem Community College District 

Ch'\!pter z45m1 .. Djsabled Sh 1dent program and Sencjces 

cannot otherwise obtain reimbursement. 

The foregoing facts are known to me personally and, if so required, I could testify 

to the statements made herein. I hereby declare under penalty of perjury that the 

foregoing is true and correct except where stated upon information and belief and where 

so stated I declare that I believe them to be true. 

EXECUTED this t< day of May, 2003, at Taft, California 

~ Jeff Ross ~ofDSPS 
West Kem Community College District 
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· ~rr~;=~:~n-~~:_il~~~~r;.~~;·::~~ekt~i'.~X~.~:-;'·; ___ :_.i-.~ .. ;:._. -/'.';.·:;::_y:·:;_:>:·:. ,_· -
._: ;(7.1 ::]3~ aligned ~th. tlie· stan~:for.::~~Usii lang1,uige. deielo}llli~t;a.dopted,by th~ Stalk --

- . : ~
0

(:~~t=~~:~~!:d.j~~~::;,:~;~~~;.> :::·~ ;:: ,'. -~::: ;;.;·::;: / .... : ~;;· _.'. · .\:' :~"-~;;; :.:--:'· -· · 
>,J!).''J,'p'idei;Ij;\fy pu~iY!"IVhq .Bl'..e.Jij¢ti}d !\l_p.g~1!' priifici~ri~;." ·• -'. -,: '. ;·: . '.;., · .. " .__· : ·-.;.: 
_ ·i~2)~l['a ·~!' :.J;h.e". level; ,pf: Eng lisjl ,~giia,ge · l11{!!fici.e~~. of ·.pufllis <)V'_ho ·.are .. liri!'ite.cl · 
~·~~;PrQfi~~h~: ..... ~ .. • .... ·-.· .:~ --~-: .. ,; :.: · .. :.~···_.i·: .~ ~ :;.~:~; .~~~~~: ·/~:·:;~~~·~·.:.·~ _;;, ~~ :\.i!:" .· .... -'.·-: ':."\ j~,'1.:Y· .. 
-y~S).r;!E'D. _~sei:s:.0e··,pr~gi;ess;'llf,:~iteq•E_n-gli.sJ1-profi'gie??.:'PUP~·ffi; acq~.: th~. skills -of 
·J#i,te~m:g,r~;!IPeaking,·and.1Rnting .. w:EngliSh.::: ... ,,.,.,,,;'.-- , .. __ .... '~": .:. - :'., - , . :'"".: -, : 
-. A"-filE'C: ·s·b · · Sectioidi6!')1& of the Edticii.ti&t;Code iS · airieniled.i<frea:d: -,, _., ... ,: :'\;.;: '_: ·'- ·:; . .-. .- ; : ~·" · ,.; 

-- : :'660~5. _ lt"is tlie in~t of:the _.Governo~'~a:iJie :Legi~i~ture; .~;~~op~~tlo!'( wit.ii :iii~ 
_ ·: Trll'Srees· of-the .. Oalifonilii -S~~ Umvetsicyi t6 •iip: b\ith:· o'f. tlif :foilowfug: ·- : · : • "'·:-;·-.;. -- '· :_ ": '._. ': : ' . 
-: :":X~)" :P~~ :a.:'hi8.i'9r';!irii?:r:itY-·O'r{re~o1vi.tig ilie ii~oui jirobl~m·df. itpp~~cfaiiii. ·;avercir(fyird~d -

,!!l¥ses;':not oitly 'With .. ~espect·t<(-t;he Oll)if11rii!.<i'-. ~t~~(:U!iJ-verSi~y.: ?ut· t,ljraughout'-)>uj:)Jic : 

----=~~;.:;$(~£t::~.;:_;~!~~~:;:~~cl~:':~~·:_~~~~~_t' ~,·~~~;'.~~--.c~st:':.~'·.J~i -
- '·SEC. 31.5. • Section 66755 of the Edufetfoh 'Code-is- ll.lh~nded fo re\i.'d~: ..-,_~ "i,) . : : -- --'.:. :. -. -
.:::sii75£:1 ·-'ca.)' !!'.he {)alifotiiia-Comm~nity ao\:iagee;'th:~·Gialiioritla.$tafu Uhlve.rsify, :and the . 

- tJriivel'Bity ·-of'Caliior-nia.- aha.11:,-ev:sJuate. the,impact ·ofithe,p),'ogram"e_&tablishedJ>Y. thiS .chapter-,· -
--mµJ;11hall l"l:Port'.to :the: Califorriia Postsecondary: Educatien'CommissiQJ?- on<'ei..hefo'r:e·Jlllle;aG;- _ 
'fill9_2r:on;~d~p._t, .uii~, ;r~ven;i-e imp~catj,on~;:_a!).d· otlrez;'.is~ea;µia.t, ~Y .. be .identified i.i:D• ~~dge _ 
~~,:the ... prl)gir~~-- ·effici!ll:ley•,:and: detei:nnne.-:IJ!hether ... ;~.;-ehould--<b.e.' es'ti1bli!il!ed .. 
p~~ept,J.y.~·;•·:~:_,.\;;\;J'i .. ::·.:.-... -:. ;::~"~'·1 .. ~ .. :i·.;,~· ·':';.:. :· . .'<·:.-.:'; ·< .. :~ :, .. :····:····· ·· .. ::~·::i -~ .'.~.··>·· ··~:.:-· :

0

·;.::.:·· ·5:.·:·1'. .. . 
- . (bl iThe· California Postsecondary :E'il.ueation .Cotiunis~icin shall p'replire':"a' rep<irt .base.cf Ori -
tihe"info'r:r\iafilen'ree\liyed from th~_l!egm:ents :pursuantd-.cl:Hinhtlivision: (a)-:a.ntl;"ntitwithS!.fin'riing 
Section: 7550o!J"-of. the ·G6Vl!rnm~.nt G•ide; shalJ ,.prP.sent--the report; with ·rei:ummenda.tiOnll;-,r.n 
the:Grivernoi>'a.:rid the<Le~ture:on ·01' •before Decernber.1,·2002. · If,.-in,the .. detei:tnina.tian 'of 
_ thll i:wiimi8sion/t.Jie·;progr1lll1.·:U1'4illish~· by. thiil 'Chapter' appeID"s:·to::iJe uiuierutilized,'the 
reporl;·:ahalJ:linclude' the".commentli''Of •the 'conimis.sio_n .With. ;respect ti! 'tl).e ·TeiisOns .:for:the
·UnGi!rutiliza.tion'and pptions for' fucreasirig:·participation:in the.progrlllll. <-,« ":,_;,,._;, · "'"'-' .·. · 

· :.SEC,.:32; _Section 6~293:oft.lie'-Edueatio:n•Gode·is l'epeiil.i!,d~" .. , .. : · ... : "· . .-,: .• · -.· - ,,,._. 
- SEC.'33. · Sectioii'67abl of'the Ediicatioii Code i.S am.elided.' to :read: '.. · -- _ _ ·_. " 

:·. 67ao1. __ (al.- ~-e· ~~ard_: o( d'o~e'iii~i-li. of: tJ\e_ 6iifuoriiia .ci-Oriit4uiii~· diiU~i# _. iuif ~he_ 
Tn:istkt!S'. of the : CaliforPi,a · State U ni".~ity-, .sJia.n;. li.nd the : Regents ·of th ti .: U_mvers1ty ~f 
cillifliniia ·m:a.y,' adciPt rwes imcl ··reg'ulatioris ··pi-e!ienoing ·reqilireme:nts,.~ 1-.9.: ~ose 
proVid~d 'by' Sei;ti,oD ·2251L6'_of'tl\e Vehicle Code':im~ ·iill 01'.Jier ~pplieable sections of.t~e 

....... ,l,',:'-'!'"• :! . ~·· -·.· .. ·.~- ·"·:1:~'\'1:··~· , ... , 1,' ., · .. ~ .· "I!,· . . 
· .. : ·, .. ; 
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:v'emcle··:codeirelatirig tii parking exlmiptioim for :dia.abled p~ns; as: di!fin'ed· bY,·S.ect!o_ii: .. ~5~5 
of the Vehicle. Code; ·.and· disabled. vej;erans., aa· defllWd •by Seiitioli. ·'295:7 of the'. V'eliicl0' Gode~ 

· The. i:ulea and regula~ol!:s. sh!ill in~u.d,e aµt,h~OI!· to .parU:~ .unlimited peri(lds· iD: ~B'-
.. res!tjcted. par)riI)g zones .~d to park.,~.~Y JP~~·Pa:~g,~sP.f;ICill;;w:ith~~~g ~·to 

paY. :W.Y. pe.rkµ!g me~ fee. or. to. dis pl~ a pa.rkhi.g P.enmt other.· thatj pu,rsuant to Se!:tiQP. 5007 
or 22511.56' ot tli.e· 'v elllcie·Cod.ii;·pro'i'i'deCl··those ·~ii&iii. #a' otb'erwwe ~vliilap!Ei for tiiie·'ti.f t.p~ . 
general 'public: · The . ad.opted ·r~tio'ns .. ~. B:Utho:rize. patldng ·at ,_anipua: flic:ilitl~ ;.iind . 
grlltii!dB··:by· stli.dentii' With. diS!ibili.ties •l\ild by!:petliorts: piit!Vidihg .transportation :aeryicea '.t<> 
studep.ts·:mtli· -disabilities;.:.:.,Except .as: otherwise.iprovia:ed<in .. this: secti1Jµ; ·~tudenta 0With · 

... diliabillties•!:nd: persoIU!' Ni>llidlng transpor!;aticip to .stutleiit.s with disabilities shall.be reqqired · 
. w diii~I1;1y a -:vlilid · i:iarkiilg ·pehnit/'if )ppllciible;; for Jh~. cia.Wpus ; attentl!ld<·;Nbthingo.in· ~ 
. eei:tion- 'piohibitli 'the:. adoptl.On ii1f·.rilles 'ai.t'd·.·rei$.tions: p~OV:iding. \greater·. -~C!lsSi\?ility•-.for 

. . ~tu~ertta :~th; diij_af>~t!ifll';lirid j;ers?ris: p'r~dlJig: .&'afui:p~tS,tio~ .: ~erviieS ; ~ .:th.?~~' ~~~en~: · 
. · Tfi'e'··iiUi>pk~:'rilleii 'ariif.'r~gwii#oris ·Biii!ll; eiliii.Pt )it#deiltii. :'Wiffei'; !ifsiiliilities; .an9· .P'~~~· 

. · .. Pi'~d!ng ~qrtiltfon ~ez:vfoes lfo ~.es~ p~~I!~:fI'on:·ww:ap~~bll:Ji!irkip¢',fystri~o.:. ~.i* · . 
. .. a.relll! including, but not limiteP, to, ine:t!Jred .parlj:ing space~ a,n~ .par)ring facilities- ·dea~ted · 

for·ulie:liy" stcidentS,.'flicµlty, adini:nis-tratoN; and.'i:inploye6s;.,. >· "? · ), ·' .. :/,, : .. , "'.:" · '."'::• ·.· ., · 
: . · ; : (b) .The Regentii. of. th!!'. Urii~ersitY .of. :Cli:lifori).i.ii..~m11~:i~dei~aiiil:the::·T-l'nS~es· tl$'rthe : . 
I · Cii.lifornia Stlite Ul)i'versity. slul,1,Lp_~oV:id~~;·®d· .the, Board' .~·cGoveimor1L 0£;.the :Clllifornia 
' '· 'CorinnuriitY·Ooll~ge:S :Sfuill 11.dop' rilleir ~·d'~ei?j,ilations· requirliui'tlii:gliy.ef.!rlilg,bqi4:d ti~} .ch 

~~mmunicy ·cii.n~e· di!itn.et: to.' ~\fiae~· ~(-:iiai-19:ii' ... t · eiiih :t:~11!(1ci'f· i:i@Univi#S\~ or.. · 
· ·district·-at i\.o 'charge' fot·a diiiabledi!lmo~;'aii·aemied f/$eemoil. 29s.&'O'ffilie_~~~.~<iie;;~r · . 

_rlis1<bled' vet,eran;:. as ::define\):,by>Set!tion-. 2.95!!,rof: the°; Vehicle".,;(loile;" or· as ·:defihed."!b)" ·~~· 
.: segmentls' "P.()lify ·~iiricernhigfthe pr6Vi~ion·Of', ~emees . tip: stu:d'ei)\.S',.i;,ritJiiJdisabilitielii'.!Wfoi:h~!': · 

· . iii. more·: inc.lasivi!, ·:and 1,fbr· '-penibn!f: ;prov:fiilii:g »trirujiortatfon·· 'tl~~elildie ·:-mdil'i.dulfis""1With: 
. . disabilities, ~'.Vftienev.er<;Jiarking.'desi!l'l!ateli: for, a. disabled ~peroo:n: ·iii JirOVidetl. tin' !ifiY.• campus . 
. ·. Of'.the·.Uni~jty.of. Caiifor$,'1t)I_e-. Califqi,nia Sfai',ll Universi~r or a· c~umty::college•-distJrict .. ' 
· .. in:' ii.-.faci)ity>{:oritfolle.ch:by,._.a mecfiiiniaa.l ·ga~~ .tha~,.u~ersity:\<!~'clistrfet:!lhi4l:;li!So. pr-0Vi~.e ·, 

· . l\~commodatltins·for .any-pf;JfSott 'Whoi>e clisii.b.il,\ty. pr~en.ts· him o/,her.fro!ll-~peratirig the· gate: 
. : $?~t::ol~. _'_l'l)~~e ~.c~mpiod~~'o1?s·:iii)l~)1·e_.~rovided· -by.; ma.tmjg ·,at;'angepr¢Dti;; f9t<"~abl.~d : 

. persO'!\S'.tb· be •a.sswt;e1hn .the operatipn bf -llie ·gat¢' cor:ttrols, .or. thro11gll oth¢r•:E!ffe~tive ·and . 
r~onabl_e ·µi~the:tlnivei:Bit:Y or :distri~ inii.y de\jae: ·:N'othjngiri ~s:sub~iviBlon iilul:J.l:,be 
construed ~ reqiiire tl;te replacernent or :~lirriiriiiiilon·'ilf.-si>eci\i.l"pili'J?rig:faclllties• i'eiimctedr.for ' 

.. t,he '· use i;if ·di:sali4l~ , PfJ!'~Ofllj-,Jocat~d " on. ,the:', ca?J!P.Us,es .o~ .. 1.h0lle: . l:ipiv~siti~IVor , d\Sttji:it.S: · . 
:· '•It ·is: th1Gntent-of the :tiigifilitur~ithilti:~ofurnu·11itf.Coliege"dis'tri$ -s-lia.1LµtiJfae· th~i.prcice~ds . 

. from ·"·par¥Pg',fees:. charged'...-.tci··i:'Oi'imulltityi.•oollege,!students :.a,n~': ~plilyees :.to'i·off!iet'[.(:osts · 
· im:unrei;l :py'. t!;ese-; diSttl~·in ·.acc_oinnlqdatil!g· dis1tP.ladi pei:sens>purlii.raitt\.t.O';the ~eqUirement..$ · 

.. : , ~~;~:-EJ~,ITT4q·~~-~· :\. ·:~ 7?.;·~.~=r~:t·~~.;-,~-:Fj:),;,:..·/.i·~:.. -~~:·:1~ :::·-~;:~(:·:~:'.~~·::~._;:. ·.! "..l· ;, '. ):~·.;"~-i;··!·--:~:i·-~·:1 ~~!!·~·.!~-- ;.; ;;ii.'.t11~ ··.;! f-~f'·· :· 1:·;· ... _ ... : 
· · .;;;~~):; The·:J:ioard:JS(Qove?nora.:q(th~;{;lalµo~ ~11m?PiimtY' CoUeg~:~d,tti~" ~ii.ii:¥.iea.r;1f. iib~ . 

CaliforniiFSta.te' ,Uriiverlilty' ~ha.JI;· an~· -the 'Regents: of 'the"':Uriiversity,;,:of1Qalif,ojiJlj;i•;;nj2tYl " 
: ~~qlish procedures fqr....tlle .. pffiJiq~~ .. 9f:· cq~dl'lct\'1fi,.J:>!~n~ r 'P.~,tl/ ... ~:,d,e~~~.-w~~~er .· 
mp~dual campuReR are in cornpha'1.eE! with all sta~ 'bililding.·code: reqmrem~nt.~. relating to 
J.fi¢ !G',;atloi' ";:U1d' 1 .. i•" d~slgr1atioii··M·nliriihlu111~ p~m:.ril.!\.irf!s: ,,f Hv;ij!able cafnpii~ ,Fttking'#i?~ces 
for .USe· bf attideiit.S' ;,yit}i'· .clliia.Jiiliti~; as-·aeterihirieci':'by: .gmd¢Jii\e8' of'Setti\l'il";.iii6'7!)"'1Jf, tfie 
:GoYernnient..Qode, Secti!m ·2,c-7102: of Title:-24 of. ithe':O:ilifoniia-'.Onde:.·of·'Regi#tionai'fif(4ll 
.(ioinin~g; With :.BectioJi:;;,iQ_l). :of .•!J:itle ·~··ofrtlie.: Go!i'e :.<ef, ·Re~al · .Regul:l,tion81 i .Sectioi\ 

, 1l:9o,1ll of ·.T:itle:a6:9f::i!he Code of· F.ed~ JW~tie1ns;:ai:. 1;1iei.. :s11ccesspr pi:ovisiona, 1oi·.apy. . 
o.th~;appliciible pro'viiiio?l!!',of'/l'.Wi. whi.ejlever~,pi::oy.ides .·the.-;grea.ter. aecessJbillty,_'.fiir. •. dis11bled 

. . · . ~r,~:·'..~;;.: ... < .. ~.- .·:.:;L~).·>·:'.;;·:t::>·'.;'.'_i:·;;~:·:: ,:;·_.'. :~::{,:: : .. :.u· /..·,:- :<·'."~\:,,. >;: ~,: ''.f;:::t>:>;:-. 
. '~" SFtC; a4,. ,;.Sec'tion .67.85~.20;.ofth,e ]i:ducation.COd1fis ·amended-ti> ,re°ad:;: _: : .... :·. "').:.. . '. ·: 

• • ·'~••-':""• •''~"••"•/• .''• • ·-~· .:.:• • L • "•• • .:·•,.• ••1·,.T <'/•I•-. .. ·~-- ,.~ 0''•","·'-"'~ •" 

·.~.·. ·. , ;. !i7~5.~.~Q~ ·:.A;pY.'·fi0.d.B fli9~ -tli~J988 :a.i!1ih..e~: EduC11;~<;ln: ca~it# Oi<tl.~:ir i,>oil.a .. ,~f)~ p1~;j'~:e: 
. i99G.-High~_:]!lduC!1~~- ".JR...P!~: ~Y:. ~?:11.d. J;i\md,: ;.iTI!i-.th.e:J~~,~~·ei;\ E~~tj.!Ji!.!, Q~.P,!@ 

,'. · Ou~rBqµ~ fund,•.n.qt;¥-;~~eq .~ c?~!Jm.ea.M!t.ar, ,of:~evf!l\*:Y•fiVe ~~11 :dolliit81~5,pq~;qpo), 
, ' " · are-.llereJ;iy appropM!l.ted f.o tlie :Direclor "Of ·Flitutnce· fcir ;·allo<!ation• to ·the :·~Blfy of 
~~ . , . :Califonua,. ~e '.Californiil.: Stat.e: Umyeriiity,: imd,:the'.Oalifo?iniB: -Omrimi;Wt;y'.Collegea:'liti,zri~~t 
;;' ' ... tbe. ·tiniely 'allocation .. of· ma~g_gran:\:13' ,to· repair; :replice;· rec6nstructj' renciva.te/:or'fotriifit, 
•I \• • • n • • • • • • • • • ' • 
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· 1~~~{iq.',·~-l~~f ff ,~~tf~~110: 
.A:n;:·acr·.w· .ii!id ·pecti.Qr:i .67302_". to l:Pe:·Edu~tiOn.J;::ode,. relating.·'):o .... ; 

·:;·d.-".·.0~~i~!if J~:1f Z1~'lkW~it~~~~~~'::~:\r,/:'.)\#.~{'T,'._~·-· .. 
0'· ., ·• ..... , ..... · wttbSCcretacyofSi:D.tc·septO!iibefis 1999)''· """ ' ... i ......... ' .. 

~:/ .. ·: .... : .. : .. ;;:: .. ·:.:"· ·\·~b~~,~~~~fi~~~'.J::·: >:·T <<~.::.·:,;::;;E:':.~· .- .. : 
~~ ·422; Steinberg. Instni.Ctiohal ~ii¢rials: dis$led stiidents." ._': · -. '· · 
~U:nder existing law,'·;~. publisher. ox;" manufacturer .of iii#riiCtiC?nal . 
. ' . ls -o~ered for ,'il'.doptioil,';- or." sale. in California is reqtiired. to' 

.• mp}y with specified requirements; including providing to· ~e stii.te; 
~' ·no cosi:_: .,tlie :right · ta tr8.ns.cn1ie; reproduce;· anc;I distribut_e · ¢C ' ·_ 
... terial iP. bri!.11le, large 'p~t, recordings,. or. other . accessible media 
~'r· use 'by pupils with ~~ual disl!-biliti~ This right incl'!ide.S i:omputf:r . 
: 'ette versjpm. _ot!.inst,~~i_on~ m!'>tei?~: if· made availab~e to .. a,n}'. . 

er state, and ~ose coa;ectto_ns and reVJStc>ns il.s ~aybe necessacy:: .. ·'-. ..... 
·11i*·«:i?ill. .-yt.q\l!~. reguire ev¢IY individtia.l,. fiiw,: Paroi~rship·. or ' . 
. :tppratioll. _:publishing""·.~ . man~ac<turing;• prin~d." ·. insquctional .. 
aterialS; :."-as defined; for. ·~~ep.ts' irttending· the .Ui;llversi_ty(7oL• 
. _liforoia; :. the· Califoriiia-:. ,State :_.U);1iversity,"" C?.i" a.· Califcimia 

• m.u:iunity ~liege . to: pi;-0'{:\de,. tci'. · the;· 'university; ._ 'CO!!ege,, .Pr: . 
ilftiCul.?J. ~pus·. of . th~ ·uhlver~ty Cir .College, for· ~e .by ·.shi4¥11t,s at · 
o'. 8.dditional cost and. in . a . timefy manner;' any : printeii instriictional 
· ~teriaJ . in .. linencrypted :·elcicµ:c;}nic'.;.iomi: ,·-~Pol!-· th~ .. ·r_e~ipt.':of · '.a. 
,. itt¢n '~quest. pfaVided. ·that .'. .. the ')irifyersify .. · m; ·~ collegb : Ccjiripli_e~ .. ' · 

~~·~~:t;o:O~~°,j~J~: ·,·~~~~,~{::~~~~~-·~~::.:~;~/~~~J~~ic_: " 
~~.i:D~ .. : of.:·ptii:liei:i ·fusttµctio~al "i:lni;te~ : xx.I"~ talli .. ~#;_ sful~.ra,t .·· 
\egn~i': ~ ._:C~e,~~- · ~e ,_· C!JIDJ?~t11ile.: )Nlth,_ ::.co~.only, :~~.e.~:: ·?~µIe .... 

"Slation-' and" speech' syt1.thesis ··softWare; .. and-.'mdude::.eoi::recnoD.S· .. · 

:'.~;:-t:i~~:e~~;~~~.:~~i;;~a.;~~~·~r:;:·~~:~,~~~;\~~~~~--.:".· 
mmllillJ:;Y·L: Colleges;· .. " tbe · . Chancellor,::· ofr ·!he·" -G:ii.liforD.1a.\ State · 
:::';~itYi·-.iitt(the i'~:~s.i~ll,i .'o~ ·the :pfi§l-Si,£9·)>t :C~ifo!#a ·t~':eacli · ·. · 

... lis.~ .·-~&e.-~ 9V tii.~r!? .· (:ll:t;!-t.~~ ,vn!~P :.;~\!':'.::r~~P.~.c~ve .: . se~~~ ts, ,.tQ_ : · 

'~:~CJ}0.~}?~;·.~~~~~?~~~~~;~~~±~i;l~~~~.f~~?:~:: p\e..;~~~?.;·~(:: : 
· · .J:>ili.:~wolil~ ·: a180:.T~qUi.r~~'aif '"ii:i(1Mil.ii81.;r;fuili,' 'piiitjlefS'!:\ip:· Sr : :.' 

Oiatlaii.:: ihab · · iiblisb.'iis ;1cir/mii:iiumcffif" Hioiiprilifed ,; msfiilctloriitt .,:" · 
)fa!f ;f~r··· "st\l~enti(:at!.i:~c$ng' rili~~.': u~"i:~ify ',;c>(' ;tj) if ch·¥ a;:: ·:the•'''. 

. " orei.a ~ ·Si:ate:::uiµyersity;: of., ii; ::·Gtilif.omi.l!-:'-.Q>i:im.1.\mity_:·:con.ege' .~o '.:· 
... de"oom"utei.'files :Qi· oilier 'electrom~·veiSfons'tif the tfonpriiited ". 

~.·i}~'.;'. .. \/[\J;;,;:;;'i'.'S'{/:}{;.'.;:9:'./.·r. :~··' 
~.';-.,,I •. ~:.,.., , •, /,:: ,: .. ·, .,.:.,·' .. ·~ .'.• .· •. ~,1'.·'~, 
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· .. /;~;;!}1-:c~:::;::.,.;:·: <.: :··~,.,~ ; ::_~'.:~:,._: .. ;· :_~ :"2i:;\A~:~,·~~::: ::. · • ·. :' :.~ :~,·: -~>·.~:~'/ 
•.: ins.~ctioii.al .. ' iria,:terials :foi: ·: ·u.se by. -students; :m,bJect .tci : ~e . sru;n!l 
: conditioii:s. ':for' prlliied mstructioiial. 'materialS, ·:when - tei::brioio~ _''is 
:: avB:ilabl~;;friJ.ciinvert , : these :;· 000pririti!d , 'inStruCtionai , , materilUS · • tO \I 
:::=::rannat '.fti{at ·fu'.aiiikii:iS "-llie · .:sduciul-8.J. .: 'iiite#iiY ":of .th_e <i16ri{irfiifea 
. :·fuStrii'l::tiaila.I mai:erliil thii.t -iS. c01ii atible: With :brii.iile' trans1aiioil: iiria. :.:st)eeCll''~tb.esiS softWare -~.:f .. ·; ~:·,· ~ . ·:<:··: ! ,... •• ,;.: .. '". - > !."::., " ... . '.!/, 
:·~, T!llS'-bill woUid i)i-oVide'.:fhai'. ~ ·ia1I~~ to· "coilip1y ·Wiiii.·ilie~e 
. :i:~qmrem¢rits'woti.J.d .be" 's'ti.pject t~'smctiooS, wi'iier the .ia,w. relating·"( 
:.:~ .an,d_.~ _aecesp of~~}~~ _p~rsotis to. ?~b_lic .~~nini.Odatig~: · ): 

-::··if ~~~~,~~:f~;~,#:~~~;~_·& .. ~~o/ 7-!b~~~: ..... -:·: .... ·. ::· ~- · .. ¥.'! 
'.·.:'SECTION· L . Secticin'"67302 ·is> added. fu.. the Education. Codi;\, t 

·:;r.eaa: ...... -_'.::._ .. <·_:: ·:-.:~_. :.:··~ .. . : .. .- . :t:.: ·_ · ::_·.-... ·:-.-~·\ -~-- : .. ~·- .. · /. '. .. ·~: · :: ;~~ 
< : ~ 6~0f :·;ta:)" Af.. · ~dividl!:at~~Jiri:~i; '· j)~ers)iip ~·qr .. eorp~t~~cin tila .. 
. pµblishes: _·or·. ,mani.lfactutes., :printed mstructronaJ,. matena.Js. frit: 
·:. sw~.i:11:1$ · ~ttendirig ·. tb.e UniverSity of C!llli()~(ii.. .. the. Qtlifo.rnia. ;Stat 

. ' Univi:rSlty, or a 'Clilµo,ri:iia>.Q:immuri,ity College,· shall 'provide to the 

.. umye~ity,. r.iOJlege •. -.or. paitj~ .Ciµ;i.pu:i' of·th~ ,uiliversity_ or ?Ollege'. 
- .for .. use .• by· students ?-ttendi!).g the. Uruyers1ty .of Califomia,. the 
- C\ili.fon!ia .State l.Tniversity, or:·a California .Ccl=\J?ity College; ~Y. 
-.pmted. instructii:>Oal. ·material in ·an electronic format mutually 
. agree~ ·. upoO:· by": ~~ .publiS~er. 9!: mwiilfa~er .'il!!-d the. co~l~~.e<()r 

C:ampl15. -·~ CompMter· . Ples . or "electromc . vers10ns of · printed· 
instru,ctioµal :i:nateriii.ls :shftir· maintain~ the structural integrity of_ the 
printecj ;instructi~f!~ material, be tompatible . with: cotnmonly useCI, 
brajlle .. ~latjcill . ~d sp;ech . synthesiS · software; aiid ,include 

: .. Co~.ectiOIJ.S ilnd ~\lisi6nS as. IIiay be necessary,. The. ~mputer files 0 

.. electrqriic _ versiqns· of.. thi:. :printed.:_ ~tr'uctional .m.ateriai shall ·bi? 
: P.~ded .to the ·uniyersityf'.cotlege, ·or _particular camplis :cif. the
. 'university. or 'college -at DO ad.9,itioniil· cost and iil ... a timely· manner;. 
; .upon' receipt of ii '11r~tten request that'does l!ll- ·of the following: · _ · .· 'i' 
· " .. ,(1) ·<:,e~es ti!Ytb,e ·~e~ity, oollege; .or·.P,iu;tic:ular !:a!DPUS:.o: 
, the,.:.Ull1Vel'$lty· .or . college . has ·pur~ased "the-> printed "instroctioniil' 
;qiaterial 'fcif .. i.lse' by ·a. stliderif With ·a ·disability o'r tfuli a student Wi 

);:~~~~'!Jitr')i!t~.n~gi,::i;>r ... .r~~ter~d.:,!o'• :at~~nd ik(;J±tiversitY,. c~ile( 
;;

0 ~r;;:p~CJ,1\~·-~pu&_,cif; ... the: .university. or conege :ha~ ·purtj:J.~ed:Jli 
;i:)Iliited fnstriiii#ona:i.mat.en&i1-'";,; ~,_:;.:···· ~":'··::'.:.: ·' .; ::·.<;;'.·"' . : .. · :.· . ._. ' <x 
::; i:t<zt'.~~>t)iai··:ilie:st#Gie~\'iia5 :~·:aklb'iliiY.' thii£ · pre\.i~t5 .. hirii 
f~¥;ff9,~~iil8·:¢fillid.~:;i;#!.stiiUquo~al ma:t~:. ~·:.:';:;:~ .. : ·: ,:._ ~" .. : .. _. ... : .. ·>:;: 
·~:~(~)} ~'rti!ies::-tli!i1t· the·1:--Pifiitea~· mstn:lotion.lil faat'eriaf iS" tor:·u$e~; . 
. ='fah~i':'.~.cl~i;if'. ··!ri. ·.:.cc;riP.\\Cii.9;i ;;Wit.h:·.:a: :-:COuis( tn . w~ : .he: -:C!i'· Slii{~· 
t'i:~~{erel3-))£' etifonf:a '·at· fli'e1liiiiV.efsitY; ··cone e;·"oi·. · artit:UI ., ·cam d•. 

:-:..~~~·_b .:t0eilm~~rSiW'Of C01ie·;~e.~· .. ~;.:::.:::9'1.:~~:·:: }·: ·.,:.·.·.· ::·:. ~::-~:.··~·::-:;._:~._;.!. ·:·· ,-~ ... ~. '"'.,·.:.: .. \_~ 
~ ('~~rs'r,:~M~.,.··•d,' 'b ',...th--~-~·~·f;~~ .. ;.dinl;~f!.;;·:.::.r:;.(!·f·.:,.~.~··~ - ':i~":'.~t-~·· ;· .... :.:; ·~.d ~-· ·.t1t,·,~'[:,~ 
c•·>·i· ·, ;,;~:-. .,;'l'.'s1gn~ ,;, y,,;.; . e :so_or . ~to:r: :·o · '.S\\l;:\qces ,· 1or, stu en ts ;, -
~~:iiiaa)tmtleS:>'li:t.·Uie-:· uruV'eisi'-'.·:cone e ·::.or'·' · · ·. · Ctiia.t .. : 2 ,,, · ·5: -"Ci .1" 
l~#$J~£#~'.~c??:"~geg¥,R£/bf~~~~!iil}~~::.ai·.~&e~.offi~:~~~;··afili~ 

M!t:§~i~t~;Jii:l!\tf ])S}~i;IBMf f-;f j~' 
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.;1i;lliG~:·:1~:-~2J£·~~~~J!i~::G£:·g~~~i~~::'.: 
\>(1990 . Hr µ;s.·.c~ ·: 1~i Q~ ', ~t:. seq.)". .. at: i:ili~t;uliiver5it)' ,' ' ci;illeiei. 'or 
. a.rtj.c:iifu CiixnJmS. c;if .th~· uruvemty§fcoJl:Cg(:ri1:; ,d: <· .: <', i : < ·: '.:.:.,,: >L :. -: .·: 
'f. :(li) . .t.\D, .. indMaual, .. .fim!,·.-·_paitne~hfp :':qr: .c;oi:por,a,tion ,spi~ed;. fu,·. 
subcfh>ision '(~)·may .ills(> ·require ·.tha:t;.'#1 ;addition to ·the.conditions. 

1~ume~_.,atip~e,)he ~~ques~ ~ · ,n,i;ci~ ... a.·.st~t:ement: .. ~i~64. ~:~ · ~ student.agreemg to both of):he follovn.ng:, ·::····.-:·.·. , .. , . ··· .. .. ·:· ,,_··: . .-· .: : . 
C;(l) He ,•,.or"'·she: will·. ·~,e .:the· ·.e!~oni{.'. copy .:of the: ·piiD,i:~d·· 
ll$truetiorial, .m!lteriar in specialized fomiat. solely for his . oi: her: own .. 
e,ducii.tionalpurposes: · .... ::. '.:...:· :::- .· :: ·,;-_,_ :.,. .. ·_._::. ·- :. ,, -.:-: ... ' 
.::. (2) He' o.r .she Will not eopy_ or 'duplicate ~. pclpied ii:istnl'i:tioiiaF 
.· ateriaili:iruseby:others.' .-.. · .<); . . :. · .. :· ·_.·~: _,· -.. · ... ::. · ':-,,-::.,-.;- ... : 
\;>(c}: It a: ooUege· or uliiVersify.' perlniis a st;iiden,t:i:o diiectly, use -the: . 
. ~electronic-versioi:l of an insttuctiob,al"mat.erial~ the disk or file"-shall be 
·\:oJIY"ptb~ed: ·.or · the ·.college" or- uniVetsit:Y . shall tjike ; other 
)'easo.$"1,ne. precautions fo ensure· :that -~tu.dents do not· .c0py or · 
~ distribute electronic ,versions . of .ihstructioi:lli.l materials in Violation : of · 
!;the :eo~t RevisioliS ~t-of 191_6;_ a5 ~nded (11 U.~.C.Sec: 1_01 

~:-~.~ t~r~ in~~~u~; nnn;· )~~rshlp · 6~: ~ota.tipn.- tli~t ~ulifist;~' 
~pr ~m~a~tur7s ··il?n:r>~t~d·· ins~o~ "matenals. _for.:,-students 

~
:atten~ the" : Uruversity . of ... Califcmua., . -the .c:alif~rwa : State · 
'Pnivemty, · or a~ Califorriia .; . Comµiunify ·-:College· shall · provide : 
e ~II!pµ.ter files . or other ... electroDic. versioI!S '~of lfle .·:·nonprinted;: 
"'.~ctfcinal: .materia!S fo(il,\;e by · sru.dents .. .a,.ttendi#g the . Univ~rsity t.of California.,. the ·California State, University, ·~r a Calijomia 
{.Commumty ''COllege;•!i'!).bject io the. sim;\e. ·.conditions .set·:-forth in· 
·.pubdivisipm·. (~). and · (b) . for ·ptjnted · ·fustructionitl materials, ·.-~J:ien 
.foc;bnolcigy· .~ · aviµlable- t6 c:Ori.vert these· .~;pnprinted . ins~ctional 
:,riiaterilils •to. a :forinat :tha,t· maintains ~.the·· .striiCtural :integrity· of'the"· .. 
~nbii.pnnted ;·instructional. iµaten&ls ··.th.at.· is. campatibl~ .'·w,ith: ·_biaille. 
'1fansll!.tl6n and· speech synthesis.~ottwiire. · ... : .,. : . . ·. · :: .. · ·. ·.- , . : . 
. ,.·(e) Fot.p11rposes·offui!;section: .-~·.,.·: .-·' ~: · . · :·.:· .' ;.:. ·. 
>.(1) '.'InS!ructi9naJ•. mat.eiiitl'"•oi'.·. matenais;!.' meanS . textbooks. ail.d'. 
~ther ·materials. ~tten · and publisped Ptimari.IY:· for. use by students. 
iii._: .• postse~µda~ _insqucti(!n,;, tlil\t · ~e .i:eq~~ :or_ . es8e11t!.al .. :to . a: 
<Studen~s .sU:C:Cess m a:,· course of. s~dy: m.: which. a :student; with. a: 
~4iSi1.bili.cy 'iS<enroil~ci. Tlie·.;.deten:Ilination~. of · wb.i.~h . ·m.ateri.ais·'. are· 
· '~uiied ··or; ·essenti81: fo .student ·s.ucc;e5s''.: shall: ~·be :made-. ·by. :the 
. ' . r .. of' the eaurse iii'" &lnsultatlcin with th~· official- making . the 
.fequestjsµ~~aD.t ·to paragraph-'{4):of s~bdivisiqn __ .(a)_i.ii: ~~rda,nce_. 
~~:·· gwdeijile~: ~~ect·)y1,i~llant~·· .t~, ·sup_diVi.Si_?n. .. (i)-;: !'.I~~~?niil . 

. ;it~rial ~oi;:,:l::nat~riaJs",' .. does·. ·not mclud~. n\')nte#µal . mathelll,~tics . and .. · 
cience. mat~rlii.ls until;. ,the'' tim.~·: softwar~ "bec:O~es'~_.eommercially· ·. 
}•8.ila~le ,ih~t' P.ermi~ .. ~~ tonye_rsion· -Of~e~ti±ig~de,cti;o~¢ ~~s'o.f .~e .. 
mii.teri.lils·· into, )f format'· that·. i~ co¢piltiQl~' with. braille.:'. translat10n 
~i;i~ or ~ie~ativ~:neciia f.or ,s,µi:~.e~ts with ~~Qili~es,~ /: ·. :. : ::_.·: -: ', ':· .• 

)~:<·<-~-~. :~:r(".: .· .. : .. ·. .. ' : ·: ..... ," ' r,·. . •' ::.(· :::_1·,. ·:·.~:. ·~ "•.' .. • ... · .... ,' • ' 
;'. ;·.;:'".·.'. ' . • ,, •' •. '.r ·. 

·:·;·_: .·.. . .. ··:, . :r . .. -: ··. '." 
,93' . 
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( . .· •' .· 
. ;-Ch/.-379 .. '·:· .. ~A.-.·.·· ::._ · ...... · : .. ·. ·.· ., ',·." ·'• 

• •••• 4'" • .. • ·:··.:·· 'J .... 

_:. ·. '.,"::·.·::'' '. .. : '·: ... ,• -... :· - .. ·,,.., .... \,•· -!.':''~. 

_.: (2) .''.Pririted ·::mst:rucuoill!l ... ~terial ... ·or .. · mate?iU.s'; .. _means 
.. instrilctlona1 i:naterilil.cir materialS in book or other printeP,fofm. . .. . .~! 
., . : (3) "t..r9iii:i.~ted : · instni~onil. : ~~teriii.ls!~.: .meiuii( ·,: ~~onaj: 
' . materiitls " in iormats . oiher ·, tha,li ' pnnt, . and . include~ : inSfr:uctJ.on ' 
. iirate~ ,' thaf . require the;. a,vliilabfilty .. :0£. elec;tr6nic. eqrijproei:i.t: . 

order tci .be )iSed ·as. a leatjllng resourc~, ll:tcfoding, b.ut J;IOt ni;ceSSariJY. 
liniited Jo;· ~ftvi&re program,s, vi~eo disks; and vi~eo and audio tapes.~·: :i. 

::<. (4) "Stnictui'itl iµtegricy.'' •means all of. tl!,e pfuited -~ . 
'materW, 'including;, but,; -n9t )~ted_ .:to; ·.the, ::ten· ·o; ·the IP.'!!~~ri: :' 
sidebars;: the-.· table of contents, chapter' headings and· subheadingS· 
footi'iotes; indei65; ' . gfossli.i;ieS, ... and' ' biblio'grapl:iies~ . : ·i•structuriil 
inte~ty'' Q~ed, ·not.: include· nontextua1 : ~lei:rients ·such asj>ictureS..f 

.::illµ~ati~.graphs;or charts:J~·~c;iod fa.1.th .~~orts WI.to pr~du~ . 
·. · agreeme~i · ptJJ:suant ·to ·subdlVll\tOn .. (a)·· betw:een .the. publisher ::o. 
: miinilfac'turer'·and: the 'university; college, oi' particul,ar- cainpus ·of the 
. Univer8i_ty Or. college, as· to. 'an electronic. fol'll!-af that Wfil PR:S:CIV~ . : . 
structural.. : integrity ' : of the ~· priilted: mstructiqnal ' 'li:!.ateri!tl; th 

'publisher' or 'manufacturer shall prOvi~e the instructional mateiiii.l :· 
ASCll text and shiill: preseive · as Ii;luch of: the structliral ~integrity .a·· 

AhepJintedmstrucµoo.almiteriatas'.p6ssibl~" · · .· .·.: · ·. · '· · · ··.: .. : 
· .· ·(51 ."SpeciiiliZeo · fo:rm,.ae• . J:P:e!IJ!i;. braille; -~udio; oi: digital te~ ~
·is exclusively for use by blind' or ·Other pe~sbns with disabilities.· " ·: .;;-:: '. • 

(f)· Nothing in . this : S':ction . ~@ .o.be · construed .to. proht"bit ··: 
univeraity;' college, .or particular. campUS" qf tfie university or c0lleg • 

:from. ··asSisting. a student With a· .. disability by· using the electro~. 
vei:sion · of ~ted instructional ~iteria1 provided . pursuant to . thij;_ 

::. section· solelf~o trans¢b'e· or arrange. ~or . the. transcription. ,_gf th· · 
-.'.'printect,:~:instructional' 'mate:rial into •' braille. In the ' event ·i:-: 
··transcription i§. ;nadef the· ci!mpus ·~r .. ,coUege .. sba.Jl..~have,..the. nght.·t.o 

.. s.h~re tlfo' ~mill)e ·C?n of the •. vrmted l'nstnt~tl?~~ material ~t~ .o~~; 
. ·students with d1sa:1Jilit1es. . · ·~{· .. , . . .. . : .,. , · .. ·,. : .. . . , · .::~ 
· (g) The. Ch4ncellot' of .tlie, .Cill.ifornia CoI!llnunitY Co!leges, ~e. 
• Chancellor of the C~oraja;~tate Uniyersity, and the Presid.ctit of th. 

Uqiversity'' of' California"~.: eacb establilih · :one~:tir more· cente · 
withiil t)l.eir respective . 'segments .to· ·proeess requests for electroruc 

. versions of..inStructional m~t~rials. pursi:iimt to, this section). If :'. · 
~ segme,nt ~stablishes a.' center'~Q! c¢nters;·. each :of .. the."folloWing sh. 
:.-apply:.'·.-'" · ·· .. .1 ·: ~.1· · .. · .,: ... ·. · · - ..... · ': 

': ·: . (1) ·,The~. Ge lieges. :.cir cam.puses . desigi:iated · as ;Vfiuun the. juris_clic:t,i · 
.. ,o(::a.::centet, shall :silbmit·".ri:qiielits · fot instriictional t;naterial .ma 

. jnll-suan~ ·to p!1fagraph. ( 4) ; of stibdlvis.ion (a) to'. tl;ie c~n ter;· . whi 
;(~q8.11 _tra.Ii$t:h.it the recjµest ~& the·publisher·cir mariµ!acturer. :· .... _ ..... :;,•<' 
,tt:\Z):~:Y: ~~~ii:is .:Ji;i,?re: that;:, ~iic(~nte~,' earJi ce~ter: sh8:1J i:nak¢- (. 
,;~·,~£on:,tq .~cirdID,~ti;: r~que,st&.::rithii:p~ ~~,gi'l'lent; >·> .. : · .' . .) ·,,. ::·<~'.'· 
;~1.,(~~;;:pi; · ~9lish~r -or ;:ma~:iµ~~e~ ~~f ins~cponal mat~i;ial:. 
/b.~r~9.uu;f!d. ~.o ·ponbr: !llld· r:spo~d. ;to·,~l'lly: th,ose requ~~~ · siib!IllJ 

~·~~~~~~~;·:~~--~~.~1.~~~~7e~!:f ~.;'.~-~~:;~ "~:::~ ~-: .. ~::·~::·: :: / .~·:_. .. :: .: \>~. /~ .. ~··.>i :~·:: .·= .... :~"~~· 
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.· 

·)iff r~f2}Y!1'J~~~~i~ii~~~11~~vr~~~~~J:i 
·· i:ti.6n1l' ·materiais :·b ·>.·ii'een~r~ 'or'':·ao:::J:i.alf;·;of -a.ii ·:iiieC!fc!n1ei:s·0 • 

·~·,: it :Si/gii:i~t;,.\· ii.If ~bseq~ei;i.( tr~iiii:9i:S";·Jm::'."#i~ '.,fusfr1iajpliaL ,.; 
)lti.:tjs.1$. s~:i;~· s'!1~~d}>?'.,~e ~rite~.~ ~hi~theriqu4t~:~~::~. ·:·:., · 
· ... (h)-Nothin:g:m· .this .. '~~on:.'shaµ· t?~:;d~i:med.'to.: !!-Utho~· ;any :use:. 
'fi :.iiiSttuCtic>na:l' matedaiS'. that:; wciwd.:.:oonstitilte ' ·.iri: iDft:iiJ.gemerit . of 'r 
:pypght::~ef~ th~.: C:oiiYP#~, ·~Visia~· j\c(;b(~97_61 . #· 'iiinen~ea:·:c;1;·.: 
~S.C:$ectl0l'et seq.J:.\. >.}~ . .. ~ .. ·: ... ·'. '.-;:'-:'.·'"' :: .· ,,~~·1.<,:, ~. ·: :· :-.: "·;·.'·::~· ·._;· :'-;:-~ ·» · .. 
. ''(i) )'he'. gG;Vemmg: bo.B.x:ds.: o~ ,'the; Chl,ifoi:nia ·, co'oiinUnity." ~b?~e'g'e'&: L 

'_ :~omia\S~te l;J1*'~¢it)'..' ,ii!:iii:the:.8IID:e~tjr·1;1f :~rilfa,..~.~ 
Mch~.'adopt .. -.gwf!..eJinesy., cqnsj$ent ::·'.Wlt4' . this., section ; for._, ·Its 

<>· pleme'ntatioii ·imd: ii.~atio~1: .. At . a ·.rirlnimuin; .. ~e :. g_u,idellilc:S, ... 
hall,addreSs all. of t1ie following:: . : · · ~ · • ' · · · · · · 
}~(!) The .design'atidn of materiBls d~ed "~~~uh-~ or ~sentiai tb 
:stlidentsii~,,. .· .· .. ,.·. '. ... ::· < · · ;·.;· · · >" · .,._" .· "" 
fs: '(2) The. deteimiriation of.:: the availability of. teclinology for ; ~e · 
,.~nvc:;rsion .of . .nonprinted f!!.aterials · pursuant : to subdivisioµ ( ~- anll 
~.the;,}',oonversiOiJ. .of I)lathemati,c:ir. "and "science .materiri.ls pursuant tO ' 
!p8=r)graph{lt)o.f.S'Elbdivisi9n(e).:. > :· ·'..· · '." '.· · .· . · ·:. · .. · .. . f . {';3): fhe· procedures .. an<;i_s~daids ;relatirig to distrib.utiori 9f. files 
'!ID.d materials pursuant to S!.ib~VlsiOOS (a) ;m!f, (b).'. . . ·· .. .:'.·" .. :::.. .. . 

. c.:. · (4) .. Othix:. ma~rs . . ~rare: deem.ed .necessii.Iy • ot'"appfopriate tc;i " 
~otit.¢.epuajose&Of.this·secti,ori>.· :'.· ·· . · ·" · . . . · . , .. 
~:'vi ~e .tb ~f ply witli the~!C:quirenients ·of ¢is s~cti6'n shall be'. 
~ malation of S_ectJ0$ 54.1.otthe Civil. Q:ide. · . .. . .. : " .. . . "" 
!f·. ·. ''\ .. ' , 
;,-. .. ' ··.· .·. ', -~.--:..\ ~. 
' .. .. , .. 
;. .. ;,..;: 
t" . . ' .· 

.. :··· ' ..... ·' ,_. :· .. 
"· ... 

,'•·. 

. : . 

' : 
•... 

'"~::~· ' ... : "~ ........ f' • ' ' ,·. 

-: ' :~·.'. ,: -. :, } ·. · .. :. !,'..._I'• . ~ '·.' 

. '· ,:. 
',· . 
-· ' 

5:·:' ... · . . .. •,. . .' . : . . _, .·.~. 
;) . . . '· .. : .. " " -

r~ ." " . ·.jJ . .. : .:;:.. .. . " .. ·• _.: .. ~· 
~·- '·- .. ;. :. '. '_: .. l·.... if" - • ••• •• 
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BILL NUMBER: AB 446 CHAPTERED 10/11/95. 

CHAPTER 758 
FILED WITH SECRETARY OF STATE OCTOBER 11, 1995 
APPROVED BY GOVERNOR OCTOBER 10, 1995 
PASSED THE SENATE SEPTEMBER 15, 1995 
PASSED THE ASSEMBLY SEPTEMBER 15, 1995 
AMENDED IN SENATE SEPTEMBER 7, 1995 
AMENDED IN SENATE AUGUST 21, 1995 
AMENDED IN SENATE JULY 19, 1995 
J\MENDED IN SENATE JUNE 12, 1995 
AMENDED IN ASSEMBLY MARCH 27, 1995 

INTRODUCED BY Assembly Committee on Higher Education 

FEBRUARY 16, 1995 

An act to amend, repeal, and add Sections 28, 1247.6, 2902, 4939, 
4980.40, and 18629 of the Business and Professions Code, to amend, 
repeal, and add Section 1812.501 of the Civil Code, to amend, repeal, 
and add section 10251 of the Corporations Code, to amend Sections 
1510, 8152, 12050, 12052, 12053, 12400, 66010, 66015, 66022, 66023, 
66202. 5, 66743, 66753. 5, 66903, 66903. 3, 67385, 67500, 68011, 68133, 
69509, 69613, 69615.2, 69634, 69900, 69908, 71000, 71020.5, 71090.5, 
72023. 5, 72411. 5, 72425, 72620, 74270, 76000, 76140, 76210, 76225, 
76231, 76232, 76240, 76245, 76330, 76330.1, 76355, 76370, 76380, 
76391, 78015, 78217, 79121, 81033, 81130.5,· 81141, 81162, 81177, 
81314, 81345, 81348, 81401, 81530, 81551, 81661, 81821, 84362, 84501, 
84751, 84810.5, 84820, 85223, 85233, 85267, 87008, 87017, 87411, 

e 87413, 87414, 87418, 87419, 87420, 87423, 87448, 87451, 87453, 87460, 
87464, 87468, 87469, 87470, 87483, 87487, 87603, 87604, 87622, 
87672, 87673, 87675, 87676, 87677' 87701, 87715, 87732, 87734, 87740, 
87744, 87745, 87746, 87762, 87764, 87768.5, 87770, 87774, 87780, 
87781, 87787, 87790, 87832, 88000, 88001, 88002, 88003, 88004 .5, 
88010, 88013, 88014, 88015, 88020, 88023, 88024°, 88030, 88033, 88036, 
88050, 88051, 88053, 88054, 88057, 88063.5, 88076, 88083, 88086.5, 
88092, 88093, 88097, 88098, 88104, 88105, 88107, 88120, 88125, 88126, 
88128, 88132, 88136, 88164, 88165, 88167, 88168, 88185, 88191, 
88192, 88194, 88195, 88196, 88197, 88198, 88203, 88205, 88205.5, 
88206, 88207, 88227, 88245, 88263, 89002, 89036, 89046,. 89047' 89300, 
89310, 89537, 92620, 99100, 99103, 99105, and 99106 of, to amend the 
heading of Article 1 (commencing with Section 10000) of Chapter 1 of 
Part 7 of, to amend the heading of Article 13 (commencing with 
Section 69760) of Chapter 2 of Part 42 of, to amend and renumber the 
heading of Part 43.5 (commencing with Section 70900) of, to amend, 
repeal, and add Sections 8092, 8092.5, 44227, 49073, 66170, 69509.5, 
94050, and 94355 of, to add Sections 67359.9, 84756, 84757, and 84758 
to, to add an article heading immediately preceding Section 92020 
of, to add Article 12 (commencing with Section 44390) to Chapter 2 of 
Part 25 of, Article 6 (commencing with Section 66060) and Article 7 
(commencing with Section 66070) to Chapter 2 of Part 40 of, and 
Article 6 (commencing with Section 89250) to Chapter 2 of Part 55·of, 
to add Chapter 11.3 (commencing with Section 66940) to Part 40 of, 
and Chapter 7 (commencing with Section 94700) to Part 59 of, to 
repeal Sections 0081, 8084, 12051, 12061, 66207, 66211, 66605.5, 
66723,·66744, 66903.4, 66903.6, 67321, 67386, 67392, 69507.7, 69534, 
69534.2, 69534.5, 69534.6, 69639, 69766.1, 72410, 76320, 76392, 
78217, 78310, 87012, 87018, 87461, 87772, 87773, 87778, 88032, 

- 88035.5, 88079.1, 89003, 89004, 09009, 89032, 89033, 89040, 89070.45, 
'W' 89081, 89082, 09083, 89211, 89241, 89242, 89703, 92010, 92610, and 

92697 of, to repeal the· headings of Article 2 (commencing with 
Section 92010) and Article 3 (commencing with Section 92030) of 
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shall include, but not be limited to, the following: 
(a) The extent to which pupil achievement levels in English 

language skills have improved, compared with pupils receiving 
comparable English as a second language instruction in the 
traditional classroom setting. 

(b) The cost savings, if any, associated with the use of distance 
learning technology. 

(c) Barriers associated with the use of distance learning 
technology, and the identification of strategies to overcome these 
barriers. 

66947. For the purposes of this. article, "distance learning" 
means instruction in which the student and instructor are separated 
by distance and interact through the assistance of computer and 
communications technology. Distance learning also may include video 
or audio instruction in which the primary mode of communication 
between student and instructor is through a communications medium, 
including, but not limited to, instructional television, video, or 
telecourses, and any other instruction that relies on computer or 
communications technology to reach students at distant locations. 

66948. Funding to establish and maintain the distance learning 
pilot projects for English as a Second Language and Adult Workforce 
Skills shall be obtained only from grants from federal agencies or 
private foundations, or both. 

SEC. 49. Chapter 11.5 (commencing with Section 66950) of Part 40 
of the Education Code is repealed. 

SEC. 50. ·Chapter 13 (commencing with Section 67100) of Part 40 of 
the Education Code is repealed. 

SEC. 52. Chapter 14 (commencing with Section 67300) of ·Part 40 of 
the Education Code is repealed. 

SEC. 53. Chapter 14.2 (commencing with Section 67310) of Part 40 
of the Education Code is repealed. 

SEC. 54. Chapter 14 (commencing with Section 67300) is added to 
Part 40 of the Education Code, to read:. 

CHAPTER 14. DISABLED STUDENT SERVICES 
Article 1. General Provisions 

67300. Services for disabled students provided by the California 
Community Colleges and the California State University shall, and 
services provided for the University of California may, at a minimum, 
conform to the level and quality of those services provided by the 
Department of Rehabilitation to its clients prior to July 1, 1981. 
However, nothing in this chapter requires the California Community 
Colleges, the California State University, or the University of 
California to provide the ·services for disabled students in the same 
manner as those services were provided by the Department of 
Rehabilitation. 

The Board of Governors of the California Community Colleges and 
the Trustees of the California State University shall, for their 
respective systems, and the Regents of the University of California 
may adopt regulations to implement this chapter. 

Notwithstanding any other provision of this section or Section 
67305, blind students who are attending California Community Colleges 
under the sponsorship of the Department of Rehabilitation shall have 
all reader services provided directly by the Department of 
Rehabilitation. Reader services provided by the Department of 
Rehabilitation pursuant to this section shall be furnished in 
accordance with federal and state law. The Department of 
Rehabilitation shall seek federal funds for the provision of readers 
to blind students pursuant to this section. 

67301. (a) The Board of Governors of the California Community 
colleges and the Trustees of the California State University shall, 
and the Regents of the University of California may, adopt.rules and 
regulations prescribing requirements sim.ilar to those provided by 
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Section 22511.5 of the Vehicle Code and all other applicable sections 
of the Vehicle Code relating to parking exemptions for disabled 

~persons, as defined by Section 295.5 of the Vehicle Code, and 
~disabled veterans, as defined by Section 295.7 of the Vehicle Code. 

The rules and regulations shall include authorization to park for 
unlimited periods in time-restricted parking zones and to park in any 
metered parking space without being required to pay any parking 
meter fee or to display a parking permit other than pursuant to 
Section 5007 or 22511.55 of the Vehicle Code, provided those spaces 
are otherwise available for use by the general public. The adopted 
regulations shall authorize parking at campus facilities and grounds 
by students with disabilities and by persons providing transportation 
services to students with disabilities. Except as otherwise 
provided in this section, students with disabilities and persons 
providing transportation to students with disabilities shall be 
required to display a valid parking permit, if applicable, for the 
campus attended. Nothing in this section prohibits the adoption of 
rules and regulations providing greater accessibility for students 
with disabilities and persons providing transportation services to 
those students. 

The adopted rules and regulations shall exempt students with 
disabilities and persons providing transportation services to these 
persons from any applicable parking restrictions in areas including, 
but not limited to, metered parking spaces and parking facilities 
designated for use by students, faculty, administrators, and 
employees. . 

(b) The Regents of the University of California may provide, and 
the Trustees of the California State University shall provide, and 
the Board of Governors of the California Community Colleges shall 
adopt rules and regulations requiring the governing board of each 

e community college district to provide,.visitor parking at each campus 
of the university or district at no charge for a dis.abled person, as 
defined by Section 295,5 of the Vehicle Code, or disabled veteran, 
as defined by Section 295.7 of the Vehicle Code, or as defined by 
each segment's policy concerning the provision of services to 
students with disabilities, whichever is more inclusive, and for 
persons providing transportation services to individuals with 
·disabilities. Whenever parking designated for a disabled'person is 
provided on any campus of the University of California, the 
California State University, or a community college district in a 
facility controlled by a mechanical gate, that university or district 
shall also provide accommodations for any person whose disability 
prevents him or her from operating the gate controls. These 
accommodations may be provided by making arrangements for disabled 
persons to be assisted in the operation of the gate controls, or 
through other effective and reasonable means the university or 
district may devise. Nothing in this subdivision shall be construed 
to require the replacement or elimination of special parking 
facilities restricted for the use of disabled persons located on the 
campuses of these universities'or districts. 

It is the intent of the Legislature that community college 
districts shall utilize the proceeds from parking fees charged to 
community college students and employees to offset costs incurred by 
these districts in accommodating disabled persons pursuant to the 
requirements of this section. 

(c) The Board of Governors of the California Community Colleges 
and the Trustees of the California State University shall, and the 
Regents of the University of California may, establish procedures for 
the purpose of conducting biennial audits to determine whether 

e individual campuses are in compliance with all state building code 
requirements relating to the location and the designation of minimum 
percentages of available campus parking spaces for use by students 
with disabilities, as determined by guidelines of Section 14679 of 
the Government Code, Section 2-7102 of Title 24 of the California 
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Code of Regulations, Part 40 (commencing with Section 40.1) of Title 
24 of the Code of Federal Regulations, Section 1190.31 of Title 36 of 
the Code of Federal Regulations, or their successor provisions, or 
any other applicable provisions of law, whichever provides the 
greater accessibility for disabled persons. 

The Trustees of the California State University shall, and the 
Regents of the University of California may, report the findings of 
these audits to the Legislature and the Governor. 

Article 2. Reader Services 

67305. Notwithstanding the provisions of Section 67300, federal 
and state vocational rehabilitation funds may be utilized to provide 
reader and interpreter services to clients of the Department of 
Rehabilitation, provided that those funds are administered in full 
compliance with applicable federal and state laws and regulations and 
the policies and procedures of the Department of Rehabilitation. 

67306. (a) California State University system.wide policy 
governing the provision of services to students with disabilities 
shall include a requirement that Disabled Student Services (DSS) 
directors maintain a list of readers· who meet certain standards. 
These standards shall include some college education, a 3.0 grade 
point average, or the possession of equivalent skills. It is 
expected that most students will select a reader from this list. 

(b) In addition, systemwide policy shall require that students and 
readers meet in a mutually agreeable public facility, either on 
campus or off campus, as appropriate to the student's coursework and 
consistent with campus policy. Requests for, and explanation of, the 
need for exceptions to this regulation shall be made in writing by a 
student on a standardized form developed by the California State 
University and maintained on file. 

(c) Students who prefer a reader not on the campus list or prefer 
alternative locations for services mutually agreed to by the reader 
and the student, shall file written requests on a standardized form 
provided by the DSS director, or his or her designee, and developed 
by the California State University, to be maintained on fi'le. 

(d} At the beginning of each term, students shall receive a notice 
informing them of the option to choose a reader not on the list and 
to choose a location for receiving reader services in a nonpublic 
facility. The notice shall be signed by both the student and the DSS 
director, or his or her designee, and shall be maintained on file. 

67307. Reader services for students with disabilities attending 
the California State University shall be provided for required 
reading not readily available on tape, handouts, and materials 
necessary for the required research papers. The number of reader 
hours provided shall be determined by the appropriate DSS staff 
person, in consultation with the student, and based on the volume of 
materials to be read. While the desirable number of hours to be 
available is, at a minimum, 1.5 hours of reader service per unit per 
week, the final number of reader services to be provided is dependent 
upon the student courseload, the individual student's need, and 
available campus funds. 

Article 3. State-Funded Services 

67310. (a} The Legislature finds and declares that equal access 
to public postsecondary education is essential for the full 
integration of persons with disabilities into the social, poli~ical, 
and economic mainstream of California. The Legislature recognizes 
the historic underrepresentation of disabled students in 
postsecondary programs and the need for equitable efforts that 
enhance the enrollment and retention of disabled students in public 
colleges and universities in California. 
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(bl The Legislature recognizes its responsibility to provide and 
adequately fund postsecondary programs and services for disabled 

. 
students attending a public postsecondary institution. 

(c) To meet this responsib~lity, the Legisl~tur7 se~s forth the 
following principles for public postsecondary institutions and 
budgetary control agencies to observe in providing postsecondary 
programs and services for students with disabilities: 

(1) The state funded activity shall be consistent with the stated 
purpose of programs and services for disabled students provided by 
the California Community Colleges, the California State University, 
or the University of California, as governed by the statutes, 
regulations, and guidelines of the community colleges, state 
university, or the University of California. 

(2) The state funded activity shall not duplicate services or 
instruction that are available to all students, either on campus or 
in the community. 

(3) The state funded activity shall be directly related to the 
functional limitations of the verifiable disabilities of the students 
to be served. 

(4) The state funded activity shall be directly related to these 
students' full access to and participation in the educational 
process. 

(5) The state funded activity shall have as its goals the 
independence of disabled students and the maximum integration of 
these students with other students . 

. . (6) The state funded activity shall be provided in the most 
integrated setting possible, consistent with state and federal law, 
state policy and funding requirements, and missions and policies of 

·the postsecondary segment, and shall be based on identified student 
needs. 

(d) It is the intent of the Legislature that, through the state 
..mi. budget process, the public postsecondary institutions request, and 
~the.state provide, funds to cover the actual cost of providing . 

services and instruction, consistent with the principles set forth in 
subdivision (c), to disabled students in their respective 
postsecondary institutions. 

· (e) All public postsecondary education institutions shall continue 
·to utilize other available resources to support programs and 
services for disabled students as well as maintain their current 
level of funding from other sources whenever possible, 

(f) Pursuant to Section 67312, postsecondary institutions shall 
demonstrate institutional accountability and clear program 
effectiveness evaluations for services to students with disabilities. 

67311. It is the desire and intent of the Legislature that, as 
appropriate for each postsecondary segment, funds for disabled 
student programs and services be based on the following three 
categories of costs: 

(a) Fixed costs associated with the ongoing administration and 
operation of the services and programs. These fixed costs are basic 
ongoing administrative and operational costs of campus programs that 
are relatively consistent in frequency from year-to-year, such as: 

(1) Access to, and arrangements for, adaptive educational 
·equipment, materials, and supplies required by disabled students. 

(2) Job placement and development services related to the 
transition from school to employment. 

(3) Liaisons with campus and community agencies, including 
referral and followup services to these agencies on behalf of 
disabled students. 

(4) on-campus and off-campus registration assistance, including 
priority enrollment, applications for financial aid, and related 
college services. 

(5) Special parking, including on-campus parking registration, 
temporary parking permit arrangements, and application assistance for 
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students who do not have state handicapped placards or license 
plates. 

(6) Supplemental specialized orientation to acquaint students with 
the campus environment. 

(7) Activities to coordinate and administer specialized services 
and instruction. 

(8) Activities to assess the planning, implementation, and 
effectiveness of disabled student services and programs. 

The baseline cost of these services shall be determined by the 
respective system and fully funded with annual adjustments for 
inflation and salary range changes, to the extent funds are provided. 

(b) Continuing variable costs that fluctuate with changes in the 
number of students or the unit load of students. These continuing 
variable costs are costs for services that vary in frequency 
depending on the needs of students, such as the following: 

(1) Diagnostic assessment, including both individual and group 
assessment not otherwise provided by the institution to determine 
functional, educational, or employment levels or to certi:fy specific 
disabilities. 

(2) On-campus mobility assistance, including mobility training and 
orientation and manual or automatic transportation assistance to and 
from college courses and related educational activities. 

(3) Off-campus transportation assistance, including transporting 
students with disabilities to and from the campus in areas where 
accessible public transportation is unavailable, inadequate, or both. 

(4) Disability-related counseling and advising, including 
specialized academic, vocational, personal, and peer counseling, that 
is developed specifically for disabled students and not duplicated 
by regular counseling and advising services available to all 
students. 

(5) Interpreter services, including manual and oral interpreting 
for deaf and hard-of-hearing students. 

(6) Reader services to coordinate and provide access to 
information required for equit~le academic participation if this 
access is unavailable in other suitable modes. 

(7) Services to facilitate the repair of equipment and learning 
assistance devices. 

(8) Special class instruction that does not duplicate existing 
college courses but is necessary to meet the unique educational needs 
of particular groups of disabled students. 

(9) Speech services, provided by licensed speech or language 
pathologists for students with verified speech disabilities. 

(10) Test taking facilitation, including adapting tests for and 
proctoring test taking by, disabled students. 

(11) Transcription services, including, but not limited to, the 
provision of Braille and print materials. 

(12) Specialized tutoring services not otherwise provided by the 
institution. 

(13) Notetaker services for writing, notetaking, and manual 
manipulation for classroom and related academic activities. 

State funds may be provided annually for the cost of these 
services on an actual-cost basis, including wages for the individuals 
providing these services and expenses for attendant supplies. Each 
institution shall be responsible for documenting its costs to the 
appropriate state agencies. 

(cl one-time variable costs associated with the purchase or 
replacement of equipment. One-time variable costs are one-time 
expenditures for the purchase of supplies or the repair of equipment, 
such as adapted educational materials and vehicles. State funds 
shall be provided for these expenses on an actual cost basis as 
documented by each institution. 

67312. ta) The Board of Governors of the California Community 
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Colleges and the Trustees of the California State Unive7sity_shall, 
for their respective systems, and the Regents of the University of 

-

California may, do the following: 
(1) Work with the California Postsecondary Education Commission 

and the Department of Finance to develop formulas or procedures.for 
allocating funds authorized under this chapter. 

(2) Adopt rules and regulations necessary to the operation of 
programs funded pursuant to this chapter. . 

(3) Maintain the present intersegmental efforts to work with the 
California Postsecondary Education Commission and other interested 
parties, to coordinate the planning and development of programs for 
students with disabilities, including, but not limited to, the 
establishment of commcn definitions for students with.disabilities 
and uniform formats for reports required under this chapter. 

(4) Develop and implement, in consultation with students and 
staff, a system for evaluating state-funded programs and services for 
°disabled students on each campus at least every five years. At a 
minimum, these systems shall provide for the gathering of outcome 
data, staff and student perceptions of program effectiveness, and 
data on the implementation of the program and physical accessibility 
requirements of Section 794 of Title 29 of the Federal Rehabilitation 
Act of 1973. · 

(b) Commencing in January 1990, and every two years thereafter, 
the Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall, for their 
respective systems, and the Regents of the University of California 
may, submit a report to the Governor, the education policy committees 
of the Legislature, and the California Postsecondary Education 
Commission on the evaluations developed pursuant to subdivision (a) • 
These biennial reports shall also include a review on a 
campus-by-campus basis of the enrollment, retention, transition, and 
graduation rates of disabled students. 

(c) The California Postsecondary Education Commission shall review 
these reports and submit its comments and recommendations to the 
Governor and education policy committees of the Legislature. 

67313. Nothing in this chapter shall be construed to be directing 
any student, or students, toward a particular program or service for 
students with disabilities nor shall anything in this chapter be 
used to deny any student an education because he or she does not wish 
to receive state funded disabled student programs and services. 

SEC. 55. Section 67321 of the Education Code is repealed. 
SEC. 55.5. Section 67359.9 is added to the Education·code, to 

read: 
67359.9. 

1, 2012, and 
statute that 
that date. 

This chapter shall remain in 
as of that date is repealed, 
is enacted before January 1, 

effect only until January 
unless a later enacted 
2012, deletes or extends 

SEC. 56. Section 67385 of the Education Code is amended to read: 
67385. (a) The governing board of each community college 

district, the Trustees of the California State University, the Board 
of Directors of the Hastings College of the Law, and the Regents of 
the University of California shall each adopt, and implement at each 
of their respective campuses or other facilities, a written procedure 
or protocols to ensure, to the fullest extent possible, that 
students, faculty, and staff who are victims of sexual assault 
committed at or upon the grounds of, or upon off-campus grounds or 
facilities maintained by the institution, or upon grounds or 
facilities maintained by affiliated student organizations, shall 
receive treatment and information. If appropriate on-campus 
treatment facilities are unavailable, the written procedure on 
protocols may provide ·for referrals to local community treatment 
centers. 

(b) The written procedures or protocols adopted pursuant to 
subdivision (a) shall contain at least the following inforination: 
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CHAPTER 1243 

An act to amend Sections 39006, 40081, tmd 67311.5 of, and to add 
Section 81034 to, the Education Code, to amend Sections 14526, 
14527, 14529.7, 65082, 65089, and 65089.3 of, and to repeal Section 
14529.8 of, the Government Code, to add Section 25168 to the Health 
and Safety Code, to amend Section 1464 of the Penal Code, to amend 
Sections 21503, 21650, 21650.l, 21650.2, 21655, 21662.5, 21664, 99155, 
and 99234 of, to amend and renumber Se"ction 5285.5 of, to amend the 
heading of Article 2.5 (commencing with Section 21650) of Chapter 
4 of, and to repeal Section 21015.6 of, the Public Utilities Code, to 
amend Section 6262 of the Revenue and Taxation Code, to amend 
the beading of Article 5 (commencing with Section 180) of Chapter 
1 of Division 1 of, and .to amend Sections 179.6, 191, 253.5, 301; 341, 
346, 368, 372, 401; 405, 429, 435, 444, 475, 483, 524, 527, and 554 of, and 
to repeal Sections 301.l, 405.2, 426.1, 459, 548, 580.1, and 618.1 of, the 
Streets and Highways Code, to amend Sections 25, 320, 505.2, 2402.6, 
2525.4, 4456, 4601, 4604.2, 9105, 9407, 9410, 9553, 9706, 11218, 11405, 
11406, 11814, 12514, 12804, 12810.2, 12811, 13007.5, 13377, 14600, 
21115.l, 21458, 21464, 21712, 27360, 32002.5, 34003, 345oo, 34501.12; 
34505.5, 34507.5, 34514, 34515, 35002, 40000.22, 40000.26, 40202, 40509.5, 
40604, 42001.2, and 42001.5 of, to add Sections 11406.5, 11411, 22518, · 
35401.4, and 38240.1 to, and to add Article 6 (commencing with 
Section 34120) to Division 14.7 of, to repeal and add Section 12814.6 
of, and to repeal Sections 4650.1; 12512.5, and 34023 of, the Vehicle 
Code, relating to transportation, making an appropriation therefor, 
and declaring the urgency thereof, to take effect immediately. 

[Approved by Governor Sept~mber 29, 1992.. Filed with 
Secretary of State September 30, 1992.] 

The people of the State of California do enact as follows: 

SECTION 1. This act shall be known and may be cited as the 
Omnibus Transportation Act of 1992. 

SEC. 2. Section 39006 of the Education Code is amended to read: 
39006. Notwithstanding Section 39005, immediately after 

receiving notice of a proposed acquisition of property which is within 
two miles, measured by air line, of'tfu.t poin~ on an airport runway, 
or runway proposed by an airport master plan, which is nearest the 
site, the Department of Transportation shall make an investigation 
and report to the school district governing board within 30 working 
days after receipt of the notice. As part of the investigation, the 
Department of Transportation shall give notice thereof to the bwner 
and operator of the airport who shall be granted the opportunity to 
comment upon the proposed schoolsite. 

Notwithstanding Sectjon 39005, if the report of the Department of 
Transportation required by that section does not favor the 
acquisition of the property for a schoolsite, or an addition to a present 
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· schoolsite, the governing body shall not acquire title to the property 
until 30 days after the department's report is received and until the 
department's report has been read at a public hearing duly called 
after 10 days' notice by publication in a newspaper of general 
circulation within the school district oi;. if there is no such newspaper, 
in a newspaper of general circulation within the county in which the 
property is located. · 

SEC. 3. Section 40081 of the Education Code is amended to read: 
40081. (a) The department shall develop or approve courses for 

training school pupil activity bus (SP AB), transit bus, schoolbus, and 
farm labor vehicle drivers that will provide them with the skills and 
knowledge necessary to prepare .them for certification pursuant to 
Sections 12517, 12519, and 12804.6 of the Vehicle Code. The 
department shall seek the advice and assistance of the Department 
of Motor Vehicles and the Department of the California Highway 
Patrol in developing or approving those courses. 

(b) The department shall train or approve the necessary 
instructional personnel to conduct the driver training courses. For all 
schoolbus and school pupil activity bus (SPAB) driver instructor 
training, the department shall provide for and approve the course 
outline and lesson plans used in the ·course. For transit bus and farm 
labor vehicle driver training, the department shall approve the 
course outline and lesson plans used in the course. 

(c) All courses of study and training activities required by this 
article shall be approved by the department and given by, or in the 
presence of, an instructor in possession of a valid school pupil activity 
bus (SPAB), transit bus, schoolbus, or farm labor vehicle driver 
instructor certificate of the appropriate class. 

(d) As an alternative to subdivisions (a), (b), and (c), instructors 
who have received a certificate from the Transportation Safety 
Institute of the United States Department of Transportation 
indicating that they have completed the Mass Transit· Instructor 
Orientation and Training (Train-the-Trainer) course may approve 
courses of instruction and train transit bus drivers in order to meet 
the requirements fo:i: certification pursuant to Section 12804.6 of the 
Vehicle Code. 

SEC. 4. Section 67311.5 of the Education Code is amended to 
read: 

67311.5. (a) The Board of Governors of the California 
Community Colleges and the Trustees of the California · State 
University shall, and.the Regents of the University of California may, 
adopt rules and regulations prescribing requirements similar to those 
provided by Section 22511.5 of the Vehicle Code and all other 
applicable sections of the Vehicle Code relating to parking 
exemptions for disabled persons, as defined by Section 295.5 of the 
Vehicle Code, and disabled veterans, as defined by Section 295.7 of 
the Vehicle Code. The rules and regulations shall include 
authorization to park for unlimited periods in time-restricted 
parking zones and.to park in any metered parkiDg space without 

194500 

249 

217 



5858 STA1VI'ES OF 1992 [Ch. 1243 

being required to pay any parking meter fee or to display a parking 
permit other than pursuant to Section 5007 or .22511.55 of the Vehicle 
Code, provided those spaces are otherwise available for use by the 
general public. The adopted regulations shall authorize parking at 
campus facilities and grounds by studen,ts with disabilities and by 
persons providing transportation services to students · with 
disabilities. Except as otherwise provided in this section, students 
with disabilities and persons providing transportation to students 
with disabilities shall be required to display a valid parking permit, 
if applicable, for the campus attend~d. Nothing in this section 
prohibits the adoption of rules and regulations providing greater 
accessibility. for students with disabilities and persons providing 
transportation services to those students. 

The adopted rules and regulations shall exempt students with 
disabilities and persons providing transportation services to these 
persons from any applicable parking restrictions in areas including, 
but not limited to, metered parking spaces and parking facilities 
designated for use by students, faculty, administrators, and 
employees. 

(b) The Regents of the University of California may provide, and 
the Trustees of the California State University shall provide, and the 
Board of Governors of the California Community Colleges shall 
adopt rules and regulations requiring the governing board of each 
community college district to provide, visitor parking at each 
campus of the university or district at no charge for a disabled person, 
as defined by Section 295.5 of the Vehicle Code, or disabled veteran, 
as defined by Section 295.7 of the Vehicle Code, or as defined by each 
segment's policy concerning the provision of services to students 
with disabilities, whichever is more inclusive, and for persons 
providing transportation services to individuals with disabilities. 
Whenever parking designated for.a disabled person is provided on 
any campus of the University of California, the California State 
University, or a community college district in a facility controlled by 
a mechanical gate, that university or district shall also provide 
accommodations for any person whose disability prevents him or her 
from operating the gate controls. These accommodations may be 
provided by making arrangements for disabled persons to be assisted 
in the operation of the gate controls, or through other effective and 
reasonable means the university or district may devise. Nothing in 
this subdivision shall be construed•to require the replacement or 
elimination of special parking facilities restricted for the use of 
disabled persons located on the campuses of these universities or 
districts. 

It is the intent of the Legislature that community college districts 
shall utilize the proceeds from parking fees charged to community 
college students and employees to offset costs incurred by these 
districts in accommodating disabled persons pursuant to the 
requirements of this section. 

(c) The Board of Governors of the California Community 
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Colleges and the Trustees of the California State University shall, and 
the Regents of the University of California may, establlsh procedures 
for the purpose of conducting biennial audits to determine whether 
individual campuses are in compliance wil:P all state building code 
requirements relating to the location. and the designation of 
minimum percentages of available campus parking spaces for use by 
students with disabilities, as determined by guidelines of Section 
14679 of the Government Code, Section 2-7102 of Title 24 of the 
California Code of Regulations, Part 40 tcommencing with Section 
40.1) of Title 24 of the Code of Federal Regulations, Section 1190.31 
of Title 36 of the Code of Federal Regulations, or their successor 
provisions, or any other applicable provisions of law, whichever 
provides the greater accessibility for disabled persons. 

The Trustees of the California State University shall, and the 
Regents of the University of California may, report the findings of 
these audits to the Legislature and the Governor. 

(d) This section shall not apply to the University of California 
unless the Regents of the University of California, by resolution, 
make that provision applicable. 

SEC. 5. Section 81034 is added to the Education Code, to read: 
81034. Immediately after receiving notice of the proposed 

acquisition of property that is within two miles, measured by air line, 
of that point on an airport runway, or runway proposed by an airport 
master plan, that is nearest the site, the governing board shall notify 
the Division of Aeronautics of the Department of Transportation, in 
writing, of the proposed acquisition. The Division of Aeronautics 
shall make an investigation and report to the governing board within 
30 working days after receipt of that notice. 

SEC. 6. Section 14526 of the Government Code is amended to 
read: 

14526. (a) Not later than December 15 of each odd-n\imbered 
year, the department shall submit, to the commission and al.I 
transportation planning agencies and county transportation 
commissions, its proposed state transportation improvement 
program consisting of al.I of the following: 

(1) Projects on the interregional road system included in the list 
developed in accordance with Section 164.3 of the Streets and 
Highways Code. 

(2) Projects on the intercity rail 's}'stem. 
(3) Retrofit soundwalls in accordance· with the priorities 

established pursuant to Section 215.5 of the Streets and Highways 
Code. 

( 4) Recommendation of projects on state highways which should 
receive a higher priority than projects proposed· in a regional 
transportation improvement program. 

(5) Projects to be funded from the Tc.ill Bridge Account in the 
State Transportation Fund. · . · 

(6) Projects to be funded from the Aeronautics Account in the 
State Transportation Fund. 
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immediate effect. The facts constituting the necessity are: 
In order that the provisions of this act, that make necessary 

changes in various provisions regarding transportation, may become 
effective as quickly as possible during 1992, it is necessary that this 
act take effect immediately. 

• 
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State·Transportation·Fund. . · : · · · .'· · 
· ".(2) .. The net proceeds of any moneys received from the disposition 
•of Parcels i,' 2, .3,;and 4 of Section 6 of this act shell he deposited in . 
the·Employment.Development Department Building .Fund. . 

. · .. (3) The proceeds of any money received from the exchange of the 
parcel described in Section 10 of this act shell be deposited into the 
State Park and Recreation Fund ·and ·shell be available for 

· appropriation for state parl,c purposes. . · . · 
. ( 4} The proceeds from the lease of the parcel described in Section 

Hof this act shell be depositeginto the Low Level Radioactive Waste 
Disposal Fund. · 

CHAPTER 626 

. An act to ame~d Section 61300 of, and to add Sections 67302 and 
67393 to, thie Education Code', relating to education. 
·~ ' ' • ' f' ·' _., 

'· 

[Appl'oved by Governor October 6, 1991. Filed w!th 
· · ·Secretary of State October 8, 1991.] · 

'. .· ·. ~~ ' 

The people of the State of Ca}jjornia. do eniict as follows: 

·.SECTION l.· . Section 57300 of the Education Code is amended to 
read: · . · . 

67300. Services for disabled students·provided by the California 
G.ommunity Colleges and the California State University shall, and 
services provided for the University of California may, at a minimum, 
co~orm to the level and quality of those services provided by the 
Department of Rehabilitation to itS clients prior to July l, 1981. 
However, nofup,:ig in this chapter requires the California Community 

. · Colleges, the California ·State University, or the University of 
Qalifomia to provide the services for disabled students in the same 
m!lllller ·.as those services were provided by the Department of 
Rehabilitation. ·-
:The Board of Governors of the California. Community Colleges 

and the Trustees of the California State University shell,. for their 
·respective 'systems, and the Regents ·of the University of Califorrua 
may, ·by January 15, 1982, adopt re~ations to implement_ 'this 
chapter. ~r· · . · .. . . .. 

Notwithstanding any other provision of this section or Section 
67301, blind students who are attending California Community 
. Colleges under tjie sponsorship of the Departmen.t of Rehabilitation 
shell have ell reader se,vices provided directly by the Department 
of Rehabilitation. Reader services provided by the Department of 
Rehabilitation pursuant to this section shall be furnished in 
accordance with federal and state law. The Department of 
Rehabilitation shell seek federal funds for the provision of readers to 
blind students pursuant to .this section. . 
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CHAPTER 1206 

An act to amend Section 88079 of, to add Section 84708 to, to repeal 
Sections 78600 and 78600.5 of, and to repeal and add Section 84850 of, 
the Education Code, to amend Section 12419.7 of the Government 
Code, and to amend Section 23.50 of Chapter 313 of the Statutes of 
1988, relating to community colleges. 

(Approved by Governor September lU, 1990. Flied with 
Secretary of State September 2.4, 1990.) 

The people of the State of California do enact as Follows: 

SECilON 1. Section 78600 of the Education Code is repealed. 
SEC. 2. Section 78600.5 of the Education Code is repealed. 
SEC. 3. Section 84708 is added to the Education Code, to read: 
84708. For the 1991-92 fiscal year and each fiscal year thereafter, 
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the base revenues for each community college district shall be 
computed in accordance with the procedures defined in Section 
84700, including all average daily attendance computed pursuant to 
Section 84500 as adjusted by Section ~95, if applicable, that would 
have otherwise been funded in the previotis fiscal year if one-time 
supplemental funding of instruction11;l hours through the Budget Act 
were not available. . . 

It is the intent of the Legislature that districts' additional average 
daily attendance funded through the general apportionment process 

· as a result of other districts' average daily attendance or attendance 
hours being funded through supplemental funds shall be understood 
to be one-time and shall not become part of the base revenue for 
subsequent years. 

SEC. 4. Section 84850 of the Education Code is repealed. 
SEC. 5. Section 84850 is added to the Education Code, to read: 
84850. (a) The Board of Governors of the California Community 

Colleges shall adopt rules and regulations for the administration and 
funding of educational programs and support services to be provided 
to disabled students by community college districts pursuant to 
Chapter 14.2 (commencing with Section 67310) of Part 40. 

(b) As used in this section, "disabled students" are persons with 
exceptional needs enrolled at a community college who, because of 
a verified disability, cannot fully benefit from classes, activities, and 
services regularly provided by the college without specific additional 
specialized services or educational programs. 

{c) The regulations adopted by the board of governors shall 
provide for the apportionment of funds to each community college 
district to offset the direct excess cost of providing specialized 
support services or instruction, or both, to disabled students enrolled 
in state-supported educational programs or courses. Direct excess 
costs are those actual fixed, variable, and one-time costs, as defined 
in Section 67312, which exceed the combined total of the following: 

(1) The average cost to the district of providing services to 
nondisabled students times the number of students served by 
disabled student programs and services. 

(2) The indirect cost to the district of providing facilities and 
support for the administration of disabled student programs and 
services. · 

(3) The revenue derived from average daily attendance in special 
classes. 

(4) Any other funds for' serving disabled students which the 
district receives from federal, state, or local sources. 

(d) As a condition ofreceiving funds pursuant to this section, each 
community college district shall certify that reasonable efforts have 
been made to utilize all funds from federal, state, or local sources 
which are available for serving disabled students. Districts shall also 
provide. the programmatic and fiscal information concerning 
programs and services for disabled students that the regulations of 
the board of governors require. 
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(e) The board of governors may authorize the chancellor, 
consistent with the requirements the board may impose, to designate 
up to 3 percent of the funds allocated pursuant to this section for 
program development and program accountability. 

SEC. 6. Section 88079 of the Education Code is amended to read: 
88079. If the govemiD.g board of any community college district 

establishes positions and restricts initial appointment of new 
employees to mentally, physically, or developmentally disabled 
persons, then such positions shall, in addition to the regular class title, 
be classified as "restricted." The poSitions shall be part of the 
classified service and persons so employed shall be classified 
employees for all purposes except that they shall not be subject to the 
provisions of Section 88091 or 88092, and that they shall not acquire 
permanent status or seniority credit and shall not be eligible for . 
promotion into .the regular classified service until they have 
complied with the provisions of subdivision (c) of Section 88005. 

SEC. 7. Section 12419.7 of the Goverrunent Code is amended to 
read: 

12419.7. For the purposes of Section 12419.5, an amount due a 
state agency from a person or entity shall include any amount due 
a community college district from a person for repayment of student 
financial assistance or any other proper financial obligation due to 
the district or a college. 

If the Controller, in his or her discretion, offsets an amount due a 
community college district from a. person pursuant to Section 
12419.5, the Controller shall remit the amount offset to the district. 

SEC. 8. Section 23.50 of Chapter 313 of the Statutes of 1988 is 
amended to read: 

SEC. 23.50. (a) (1) The sum of two hundred ninety-two mil
lion six hundred Sixty-seven thousand dollars ($292,667 ,000) is hereby 
appropriated· upon receipt from California's allocation of Federal 
State Legalization Impact Assistance Grant (SLIAG) funds which 
were appropriated by Congress in Section 204 of the Federal Immi
gration Reform and Control Act (IRCA) of 1986. These funds shall 
be transferred by the Controller, upon order of the Director of Fi
nance, to the appropriate administering department. 
(2) The amount appropriated by this section shall be allocated in 

accordance with the followini;! schedule: 
(A) Public Health, $23,300,000: 

(1) TB/Leprosy Control' .................................. .. 
(2) Sexually Transmitted Disease .................. .. 
(3) Laboratory Support ..................................... . 
(4) California Children's Services ................... . 
(5) Immunizations ............................................... . 
(6) Perinatal Set-vices ........................................ .. 
(7) Family Planning .......................................... .. 
(8) Child Health and Disability Prevention .. 
(9) Adolescent Family Life Program ............ .. 
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$8,100,000 
1,700,000 

300,000 
1,700,000 

500,000 
2,800,000 
3,200,000 

500,000 
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funds for Medically Indigent S_ervices shall have an appropriate 
patient identification system in pl~ce no later than March l, 
1990. -

(4) This patient identification system shall match federal documen· 
tation requirements and prevent duplicate claiming on behalf of 
individual beneficiaries. 

(y) Of the $1,300,000 in administrative moneys for education appro· 
priated in subdivision (a) (2) (DJ (3), $60,000 shall be allocated 
to the California Postsecondary Education Commission for the 
collection of data regarding: (1) the number of individuals in· 
volved; (2) the language ability of these individuals; and (3) the 
number enrolled in classes. The California Postsecondary Edu
cation Commission shall report this information to the Legisla· 
ture, together with recommendations for future educational 
funding, by January 1, 1989. -

(yx) It is the intent of the Legislature 'to allow SLIAG funding for 
· all adult educational programs permitted under federal law, in· 

eluding courses for which high school credit is granted: 
( z) The State Department of Education shall permit local education 

providers to claim federally allowable startup costs, iii.eluding 
curriculum development staff training administration, and out· 
reach to initiate new English language and citizenship skills 
instructional programs incurred prior to December l, 1988. 
These claims shall not exceed 5 percent of the federal cap, i.e., 
$500 multiplied by the number of eligible legalized aliens receiv· 
ing educational services, except that private nonprofit programs 
may expend up to 12.5% for these purposes. The State Depart· 
ment of Education shall document such startup costs and report 
to the Health and Welfare Agency and to the Legislature by 
March 31, 1989. · · · 
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CHAPTER 1066 
; ' 

- An act to amend Sections 89071 and 90011 of, and to add'Sectio'n·· 
67311.5 ta'; the Ed~pa:tion-QOde;·!IIld to amend Sections 1463.Sa and 
1463.7 .of ):he Penal Code, rel11.tiri'g to postsecondary education, and 
m¥og ~. ap~ropriation therefor. · · 

1 
· [Approved by Govemot Septenibet 18, 1990. Filed with 

' Seetetary of'Stat<l."September 19, 1990.] · 
. . ~ ·. 

The people of the Ststtt of California. do ~nsct as follows: 
~. ' . . 

SECTIOff"l.. Section 6'731L5 is added to the Educatlon Code, to· 
read: ·" . . 

67311.5.' (a) The- Board of Governors ··of·· the California 
Co=wtity Colleges· and the 'Trustees c:if the. 'California State 
Universicy shall~ and the Regents of the University of ~alifornia may,. 
adopt nil.es and :regulations prescribing requirements sllhilaf'to. those 
provided by Secti1;>n 22511.5 of the,,Vel,llcle:~cod~',_-and' •iill. other. 
applicable sec.tion'J; -.of -the Vehicle' Code rel~ting'· .,to . parkihg 
ex«;imptions for dfsable9- persons, as defined hy"sub~ViSion .(a) of 
Section 22.511.5 _of, arid subdivision. (a) ·of Secticin"22511.9 "of, the 
Vehicle Code, .inclttding. authorj.zation to park for ):ili.\{rrui:ed periods 
m restricted parkiilg zones and to park in ii.n,y metei-e'dp'ai:ki.D:g spate 
without being required to pay any,pii.rking' meter,',fe~~The adopted 
regillatioris shall authorize parking at campus' facilitie's" and g!ounds 
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by students with disabilities and by persons providing transportation 
services to students with disabilities. Except as otherwise provided in 
this section, students with disabilities and persons providing 
tra.nSporl;a.tion to students with ·disabilities shall be required to 
display a valid parking permit, if applicable, · for the campus 
attended. Nothing in this section prohibits the adoption of rules and 
regulations providing greater · accessibility for students ·with 
disabilities and persons providing transportation services to those 
students. ' 

The adopted rules and· regulatioiis shall exempt students . with 
disabilities and persons providing transportation services to these 
persons from BI).y applicable parking restrictions in areas including, 
but not limited to, metered parking spaces and parking facilities 
designated for use by students, faculty, administrators, and 
employees. · 

(b) The Regents of the University of California may provide, and 
the Trustees of the California State University shall provide, and the 
Board of Govemors of the California Community Colleges shall 
adopt rules and regulations requiring the governing hoard of each 
community college district to provide, visitor parking at each 
campus of the university or district at no charge for a disabled person, 
as defined by subdivision (a) of Section 22511.5 of, and subdivision 
(a) of Section 22511.9 of, the Vehicle Code, or as defined by each 
segment's policy conceming the provision of seryices to students 
with disabilities, whichever is more inclusive, and for persons 
providing transportation services to individuals with disabilities. 
Whenever parking designated for a disabled person is provided on 
any campus of the University of California, the California State 
University, or a community college district in a facility controlled by 
a mechanical gate, that university or. district shall also provide 
accommodations for any person whose disability prevents him or her 
from operating the gate controls. These accommodations may be 
provided QY making arrangements for disabled persons to be assisted 
in the operation of the gate controls, or through other effective and 

. reasonable means the university or district may devise. Nothing in 
this subdivision shall be construed to require the replacement or 
elimination of special parking facilities restricted for the use of 
disabled persons located on the campuses of these universities or 
districts. 

It is the intent of the Legislature that .community college districts 
shall utilize the proceeds from parking fees charged to community 
college students and employees to offset costs incurred by these 
districts in accommodating disabled persons pursuant to the 
requirements of this section. · 

(c) The. Board of Governors of the California Community 
Colleges and the Trustees of the California State University shall, and 
the Regents of the University of California may, establish procedures 
for the purpose of conducting biennial audits to determine whether 
individual campuses are in compliance with all state building code . 
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· r~quirements relating to the. location and the ·designation of 
miriirilum percentages of available campus parking spaces for use by 
students· with disabilitieil, as determined by guidelines of Section 
14679 of the Goveniment Code, Section 2-7102 of Title 24 of.the 
California Code of Regulations, Part 40 (commencing with Section. 
40.1) of Title 24 of the Code of Federal Regulations, Sectioi:i 1190,31 
of Title 36 of the Code of Federal Regulations, oi their' sticcessor 
provisions, or any· other applicable provisions of law, whichever 
provides the greater accessibility for disabled persons. · 

The Trustees of the .California State University. shall, and ·the 
Regents of the University of California may, report the findings of 
these audits to the Legislature and the Governor. . .. ·· 

(d) This section shall not apply to the Univt;!rsity of Califomia 
unless the Regents of the Univ~rsity of California, by resol~tiori, 
make that provision applicable. · 

SEC. 2. Section 89701 of the Education Code is amended' to.read: 
89701. The trustees are authorized to acquire, pursuant to the 

Property Acquisition Law (Part 11 (commencing with .Section 
15850) of Division 3 of Title 2 of .the Government Code) or by lease 
or other means, real prppel'.ty and to · coruittuct, · operate, and 
maintain motor vehicle parking facilities thereon for state university 
officers, employees, students, or other persons. The trustees may 
prescribe the.terms lfud coµditions of the parking, and ofparking:an 
facilities existiil.g on the effective date of this section, including the 
payment'.ef' parkir!~feesjn the amounts and under the circumstances 
detemtine'd by the trustees. Vazying .. rates of parking fees may be 
establisP,ed for different)ocalities or for different parking .facilities. 
In determining rates of'.parking fees, the. trustees may consider the 
rates charged in the sam,e locality by other public agencres and by 
private employer$ for efuployee parking, and the rates charged to 
stUdents by other universities and colleges. · · 

Except as otherwise provided in this secti,on •. r~venues received by 
the trustees from any of the motor vehicle paiking facilities, as well 
as from all parking facilities. existin&-on the effective date of this 
section, shall be transniit;tetl to the. Treasurer an.d shall be deposited 
by that officer in the S.f~'te .Treasury to the credit. of the State 
University Parking Revenue Fund, which fund is hereby created. 
The trustees may pledge all or any part· of the revenues in connection 
with bonds or notes issued pi.irsuant to the State University Revenue· 
Bond Act of 1947 (Article 2 (commencing· with Section 90010} of 
Chapter 8) , in which case the .revenues shall be deposited, 
transmitted, and used in the manner provided by . that act/ All 
revenues received by the trustees from parking facilities, to the 
extent not pledged in connection wit~ bonds or notes' "is~ed 
pursuant to the State University Revenue Bond Act of 1947 '··are 
hereby appropriated, ·without regard to fiscal years, to ilie trustees- · 
for the acquisition, construction, operation, and mainten~ce of 
motor vehicle parking facilities on real property.acquired hereunder. 
or on real property otherwise un~er· the jurisdiction of the trustees, 
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CHAPTER 998 

.. An act to amend Section 67300 of.the Edu~tion Code, as amended 
· by Section 34 of, and to repeal Section 67300 of the Education Code, 
·as amended by Section 35 of, Chapter 248 of the Statutes of 1986, 
relating to education. 

... 

[Approved by Governor September 22, 1987. Filed with 
Secretary of.State September l!.'l, 1981.] . : 

The p~ople of the State of California do· enact ss follows: 

.;. · · SECTION 1. Section 67300 of the Education Code; as amended 
:r; by Section 34 of Chapter 248 of the Statutes of 1986, is amended to 

read: 
·67300. Services for disabled students provided by. the California 

community colleges and the California State University"'shall, and 
< services provided for the University of California may, at a minimum, 
· confdrm to the level. and quality of those services provided by .the 

··~Department of Rehabilitation to its clients prior to July 1, 1981. 
-,,:However, nothing·~ this chapter requires the Califorilia community 
· colleges, the California State University, or the University of 

California to provide the services for disabled students in the same 
····rnaDD.er as ·those services· were provided by the Department of 
· Rehabilitation. · .. . 

The Board of Governors of the·.California Community Colleges 
. and the Trustees of the California State University shall; for their 

respective systems, "'1ld the Regents of the University of California 
may, by January 15, 1982; adopt regulations to implement this 

· .. ·chapter. · · · . . : · 
Notwithstanding any other· provision of this section or Section 

.67301, blind students who are attending· California community 
colleges under the sponsorship. of the Department of Rehabilitation 
shall have all reader. services provided directly by the Department 
Of Rehabilitation. Reader services provided by the Department of 
Rehabilitation pursuant to this section shall be furillshed · in 
accordance with . federal and . state . law. The Department of 
Rehabilitation shall seek federal funds for the proVision· ofreaders to 
blind students pursii.ant' to this section. . . . 
: SE.C. 2.' Section 67300.of the Education Code0 as.amended by 
Section 35 of Chapter 248 of the Statutes of 1986; is repealed . ..... · .- . . . . . ' : , 

'''(.!' •. 

. -~ \~ .. 
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CHAPTER 829 
. . 

An act to amend and renumber the heading of Chapter 14 
(commencing with Section 67320) of, and to add Chapter 14.2 
(commencing with Section 67310) to, Part 40 of the Education Code, 
relating to postsecondary education. 

· [Approved by Governor September 19, 1987. Filed with 
Secretary of State September 21, 1987.] 

The people .of the State of California do enact as follows:. 

" SECTION l. Chapter 14.2 (commencing with Section 67310) is 
added to Part 40 of the Educatien Code, to read: 

CHAPTER 14.2. ST.ATE F'vNDED DISABLED STuDENT PROGRAMS 
AND SERVICES . 

67310. (a) The Legislature finds and declares that equal access to 
public postsecondary education is essential for the full integration of 
persons with disabilities into· the social, political, and economic 
mainstream of California. The Legislature recognizes the historic 

. underrepresentation of disabled students in postsecondary programs 
and the need for equitable efforts that enhance the enrollment and 
retention of disabled students in public colleges and universities in . 
California. 

(b) The Legislature recognizes its responsibility to provide and 
adequately fund postsecondary programs and services for disabled 
students attending a public postsecondary institution. 

(c) To meet this responSibility, the Legislature sets forth the 
following principles for public postsecondary institutions and 
budgetary control agencies to observe in providing postsecondary 
programs and services for studentS with disabilities: 

(1) The state funded activity shall be consistent with the stated 
purpose of programs and services for disabled students-provided by 
the California Community Colleges, the California State University, 
or the · University of California, as governed by the statutes, 
regulations, and ,guidelines of the community colleges, state 
university, or the University of California. ' 

(2) The sfate funded activity shall not duplicate services or 
instruction that are.available to all students, either on campus or in 
the community. 
. (3) The state funded activity shall be directly related to the 

functional limitations of the verifiable disabilities of the students to 
be served. 

(4) The state funded actjvity shall be directly related to these 
students' full access to and participation in the educational process. 

(5) The state funded activity, shall have as its goals the 
independence of disabled students and the maximum integration of 
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these students with other students. 
(6) The state funded activity shall be provided in the most 

integrated setting possible, consistent'with state and federal law, 
state policy and funding requirements, and missions and policies of 
the postsecondary segment, and shall be based on identified student 
needs. 

(d} It is the intent of the Legislature that, through the state 
budget process, the public postsecondary institutions request, and 
the state provide, funds to cover the actual cost of providing services 
and instruction, consistent with the principles set forth in subdivision 
( c) , to disabled students iri their respective postsecondary 
institutions. 

{e) All public postsecondary education institutions shall continue 
to utilize other available resources to su:i:fPort programs and services 
for disabled students as well as maintain their current level of 
funding from other sources whenever possible. 

(f} Pursuant to Section 67312, postsecondary institutions shall 
demonstrate institutional accountability and clear program 
effectiveness evaluations for services to students with disabilities. 

67311. It is the desire and intent of the Legislature that, as 
appropriate for each postsecondary segment, funds for disabled 
student programs ·and services be based on the following three 
categories of costs: · 

(a) Fixed costs associated with the ongoing administration and 
operation of the services and programs. These fixed costs are basic 
ongoing administrative ·and operational costs of campus programs 
that are relatively consistent in frequency from year-to-year, such as: 

. (1) Access to, and arrangements for, adaptive educational 
equipment, materials, and supplies required by disabled students. 

(2) Job placement and development services related to the 
transition from school to employment. 

(3) Liaisons with campus and community agencies; including 
referral and followup services to these agencies on behalf of disabled 
students. 

(4) On-campus and off-campus registration assistance, including 
priority enrollment, applications for financial aid, and related college 
services. 

(5) Special parking, including on-campus parking registration, 
temporary parking permit arrangments, and application assistance 
for students who do not have state handicapped placards or license 
plates. 

(6) Supplemental specialized orientation to acquaint students 
with the campus environment. 

· (7) Activities to coordinate and administer specialized services 
and instruction. . . 

(8) Activities to assess the. planning, implementation, and . 
effectiveness of disabled s_tudent services and programs. 

The baseline cost of these services shall be determined by the 
respective system and fully funded with annual adjustments for 
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inflation and salary range changes, to the extent funds are provided. 
(b) Continuing variable costs that fluctuate with changes in the 

number of students or the unit load of students'. These continuing 
variable costs are costs for services ~t vary in frequency depending 
on the needs of students, such as: · 

(1) Diagnostic assessment, including both individual and group 
assessment not otherwise provided by the institution to determine 
functional, educational, or employment levels or to certify specific 
disabilities. 

(2) On-campus mobility assistance, including mobility training 
and orientation and manual or automatic transportation assistance to 
and from college courses and related educational activities. 

(3) Off-campus transportation assistance, including transporting 
students with disabilities to and from the campus in areas where 
accessible public transportation is unavailable, inadequate, or both.· 

(4) Disability-related counseling" and advising, including 
specialized academic, vocational, personal, and peer counseling, that 
is developed specifically for disabled students and not duplicated by 
regular counseling and advising services available to all students. 
· (5) Interpreter services, including manual and oral interpreting 
for deaf and hard-of-hearing students. 

(6) Reader services to coordinate and provide access to 
information required for equitable academic participation if this 
access is unavailable in other suitable modes. 

(7) Services to facilitate the repair of equipment and learning 
assistance devices. 

(8) Special class instruction that does not duplicate existing 
college courses but is necessary to meet the unique educational 
needs of particular groups of disabled students. 

(9) Speech services, provided by licensed speech or language 
pathologists for students with verified speech disabilities. 

(10) Test talcing facilitation, including adapting tests for and 
proctoring test taking by, disabled students. 

(11) Transcription services, including, but not limited .to, the 
provision of Braille and print materials. 

(1.2) Specialized tutoring services not otherwise provided by the 
institution; · 

(13) Notetaker services for writing, notetalcing, and manual 
manipulation for classroom and related academic activities. 

State funds may be provided linnually for the cost of these services 
on an actual-cost basis, including wages for the individuals providing 
these services and expenses for attendant supplies. Each institution 
shall be responsible for documenting its costs to the appropriate state 
agencies. . 

(c) One-time variable costs associated with the purchase or 
replacement of equipm~nt. One-time variable costs are one-time 
expenditures for the purchase of supplies or the repair of equipment, 
such as adapted educational materials and vehicles. State funds shall 
be provided for these expenses on an actual cost basis as documented 
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by each institution. · . 
· 67312. {a) The Board of Governors of the California Community 
Colleges and the Trustees of the California State University· shall, for 
their respective systems, and the Regents of the University of 
Californi!l may do th~ following: " 

(1) Work with the · California Postsecondary Education 
Commission and the Department of Finarice to develop formulas or 
procedures for allocating funds atithoriz~ under this chapter. 

(2) Adopt rules. and regulations necessary to the, operation of 
programs funded pursuant to this chapter. " · . 

(3) Maintain the present intersegmental efforts to work with the · 
California Postsecondary Education Commission and other 
interested parties, to coordinate the planning and development of 
programs for students with disabilities, including, but not limited to, 
the establishment of common definitions for students with 
disabilities and uniform formats for reports required under this 
chapter. . . 

(4) Develop and implement, in constiltation with students and 
staff, a system for evaluating state-funded programs and services for 
disabled students on each campus at least every 'fi.ve years. At a 
minimum, these systems shall pro:vide for the gathering of outcome 
data, staff and student perceptions of program effectiveness, and 
data on the implementation of the program and physical accessibility · 
requirements of Section 794 of Title 29 of the Federal Rehabilitation 

. Act of 1973. 
(b) Commencing in January 1990, and every two years thereafter, 

the Board of Governors of the California Community Colleges and 
the Trustees of the .California State University shall, for their 
respective systems,. and· the Regents ·of the University of California 
may, submit a report to the Governor, the education. policy 
committees of the Legislature, and the California Postsecondary 
Education. Commission cm the evaluations developed pursuant to 
subdivision (a). These biennial reports shall also include a review on 
a campus-by-campus basis of the enrollment, retention, transition, 
and graduation rates of disabled students. 

(c) The California Postseconda.iy Education Commission shall 
review these reports and submit its. comments and recommendations 
to the Governor and education policy .committees of the Legisla.ture. 

67313. Nothing in this chapter shall be construed to be directing 
any student, or students, toward a particular program or service for 
students with .disabilities nor shall anything in this chapter be used 
to deny any student an education because he or she does· not wish 
to receive state ~~ed ~~bled studen:t' programs and services. · 
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CHAPTER 248 

An act to amend Sections 7108.5, 8706, 9741, 17300, and 25608 of, to 
amend and renumber Sections 5678, 5679, 5680, 9750, 19170, 24045.9, 
and 24757 of, to add Chapter 19.5 (commencing with Section 22440) 
to Division 8 of, and to repeal Chapter 20 (commencing with Section 
22450) of Division 8 of, the Business and Professions Code, to amend . 
Section 2945.1. of, to amend and renumber Section 43.5 (a) of, to 
amend and renumber the heading of Chapter 6 (commencing with 
Section 1918) of Title 4 of Part 4 of Division 3 of, and to repeal the 
heading of Chapter 2a (commencing with Section 2980) of Title 14 
of Part 4 of Division 3 of, the Civil Code, to amend Sections 697 .590, 
1985.3, and 2037 of, and to repeal Section 86.1 of, the Code of Civil 
Procedure, to amend Sections 44857, 48915, 49557, and 67300 of, to 
amend and rem,unber Sections 51880, 51881, 51882, and 69648.5 of, to 
repeal Sections 15104, 92660, 92660.5, 92661, and 92667 of, and to 
repeal the beadings of Article 2 (comrnencing with Section 2520) of 
Chapter 12 of Part 2, Article 7 (commencing with Section 5400) of 
Chapter 3 of Part 4, Chapter 11 (commencing with Section 11000) 
of Part 7, Article 4 (commencing with Section 84070) of Chapter 1 
of Part 50, and Article 4.5 (commencing with Section 92045) of 
Chapter l of Part 57 of, the Education Code, to amend Section 451 
of the Evidence Code, to amend Sections 12534, 12582, and 12608.5 
of the Food and Agricultural Code, to amend Sections 3501, 3541.5, 
7090, 10527.2, 10549, 11010, 11346.52, 15325, 15333, 15355, 15382, 15384, 
15385, 15972, 15973, 15975, 15980, 15982, 16304.6, 17622, 23150; 23285, 
23358,53637, 53638, 53639,53640,53641, 53643,53645,53650, 54957.6, 
57075.5, and 66700 of, to amend and renumber Sections 6254.2, 7575, 
14669, 15335.5, 19822.5, 27556, 31648.3, 35155.5, 53075, 53635.5, and 
71603.5 of, to amend and renumber the headings of Chapter 26 
(commencing with Section 7570) of Division 7 of Title l, Chapter 11 
(commencing with Section 8855) of Division 1 of Title 2, Article 4 
(commencing with Section 14825) of Chapter 6 of Part 5.5 of Division 
3. of Title 2, and Article 8 .(commencing with Section 25730) of 
Chapter 7 of Division 2 of Title 3 of, to repeal Sections 11019, 15981, 

· and 66714.9 of, to repeal the heading of Article 4 (commencing with 
Section 4380) of Chapter 4 of Division 5 of Title 1 of, and to add the 
heading of Article 5. (commencing with Sectio_n 18990) to Chapter 5 
of Part 2 of Division 5 of Title 2 of, the Government Code, to amend 
Section 1202 of the Harbors (l.Ild Navigation Code, to amend Sections · 
113, 1339.5, 1502, 1596.865, 1596.871,.1797, 1797.3, 1797.50, 1797.54, 
1797.84, 1797.97, 1797.106, 1,797.107, 1797.133, 1797.174, 1797.208, 
1797.212, 1798.200, 1798.202, 1798.204, 1798.206, 1798.208, 1799.50, 
1799.108, 11151, 11380, 12651, 25159.15, 25159.17, 25191.7, 25291, 44200, 
and 50177 of, to amend and renumber the headings of Article 5 
(commencing with Section 4638,) Article 6 (commencing with 
Section 4641), and Article 7 (commencing with Section 4650) of 
Chapter l of Part 3 of Division 5 of, to repeal Sections 1271, 1418.2, 
1418.6, 1424.l, 1427, 1428.l, 1430.5, 1439.5, 1439.7, and 1439.8 of, to 
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repeal Article 2.5 (comrriencing with Section 1272) of Chapter 2 of 
Division 2 of, to repeal the headings of Article 3 (commencing with 
Section 1791) of Chapter 10 of Division 2, Part 1 (conunencing with 
Section 1797) of Division 2.5, and Article 4 (commencing with 
Section 4627) of Chapter l of Part 3 of Division 5 of, and to repeal 
Chapter 6 (commencing with Section 38050) of Division 25 of, the 
Health and Safety Code, to amend Secqon 15001 of the Insurance 
Code, to amend Sections 3201, 3202, 3203, and 6382 of the Labor. 
Code, to amend Sections 1170.l, 1213.5, 3041.5, 3605, and 11166.5 of, 
to amend the heading of Chapter l (commencing with Section 
13010) of Title 3 of Part 4 of, to amend and renumber Sections 806, 
1203.lg, and 1270, and to amend and. renumber the headings of 
Articles 2 (commencing with Section"l3010) and 3 (commencing 
with Section.13020) of Chapter 1 of Title 3 of Part 4 of, the Penal 
Code, to amend Section 707 of the Probate Code, to amend and 
renumber Sections 21000, 21001, 21002, 21100, 21101, 21102, 21103, 
21104, 21105, 21106, 21107, 2ll08,. 21109, 21110, 21200, 21201, 21202, 
21203, 21204, 21205, 21206, 21207, 21208, 21209, 21210, 21211, 21212, 
21213, 21214, and 21215 of the Public. Contract Code, to amend 
Sections 739, 3236.5, 3754.5, 5020.6, 9314, and 31101 of, and to amend 
and renumber the heading of Division 7.2 (comniencing with 
Section 8700) of, the Public Resources Code, to amend Section 
28746.6 of, and to amend and renumber Sections 779.1 and 99270 of, 
the Public Utilities Code, to amend Sections 7252, 23735, 24344, 24447, 
24520, 25553.5, and 26426 of, and to repeal Sections 3791.4 and 6357.5 
of, the Revenue and Taxation Code, to amend Sections 2117 and 2127 
of the Streets and Highways Code, to amend Sections 976.6, 984, 
987.7, 1085, 1222, 9973, 15002, 15056.6, and 15077 of, and to repeal 
Sections 986.5, 987 .5, and 1088.5 of, the Unemployment Insurance 
Code, to amend Sections 387, 1808.6, and 42270 of, to amend and 
renumber Sections 1670 and 23206.5 of, and to repeal Section 6700.5 
of, the Vehicle Code, to amend Section 128 of the Water Code, and 
to amend Sections 350 and 14123 of, to amend and renumber Sections 
22, 362.3, 729, 1752.82, 4473, 9132, 11312, 14005.10, 14105.1, 14105.9, 
14133.6, 14149, 14462, 16145, 16146, and 16147 of, to amend and 
renumber the headings. of Chapter 6 (commencing· with Section 
5500) of Part 1 of Divi~on 5 and Chapter 8 (commencing with 
Section 9540) of Division 8.5 of, to add Chapter 4.8 (commencing 
with Section 9396) to Division 8.5 and Article 3.85 (commencing with 
Section 11348.5) to Chapter 2 of Part 3 of Division 9 of, to repeal 
Sections 4302, 14022.3, 14110.6, 14110.7, 14123.1, 14124.7, and 14124.10 
of, to repeal Chapter 4.7 (commencing with Section 9390) of Division 
8.5 of, and to repeal Article 3.8 (commencing with Section 11347) of 
Chapter 2 of Part 3 of Division g. of, the Welfare and Institutions : 
Code, and to add Section 10 to Chapter 30 of the Statutes of 1985, 
relating to the maintenance of the codes. 
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[Approved by Governor July 2, 1985. Filed with 
Secretary or State July 2, 1986.] 

_ The people of the State of California do enact as Follows: 

1211 

- . 
SECTION 1. Section 5678 of the Business and Professions Code, 

as added by Chapter 1383 of the Statutes of 1984, is amended and 
renumbered to read: 

5678.5. Every insurer providing professional liability insurance to 
a holder of a certificate, and every certificate holder, shall send a 
complete report to the board on any lettlement or arbitration award 
in excess of five thousand dollars ($5,000) of a claim or action for 
damages caused by the certificate holder's fraud, deceit, negligence, 
incompetency, or recklessness in practice. The report shall be sent 
within 30 days after the settlement agreement has been consented 
to by the insured or within 30 days after service of the arbitration 
award on the parties. 
- SEC. 2. Section 5679 of the Business and Professions Code, as 
added by Chapter 1383 of the Statutes of 1984, is amended and 
renumbered to read: 

5679.5. Every· settlement or arbitration award in excess of five· 
thousand dollars ($5,000) of a claim or action for damages caused by 
the certificate holder's fraud, deceit, negligence, incompetency, or 
recklessness in practice when the certificate holder does not possess 
professional liability insurance as to the claim shall, within 30 days 
after any settlement agreement has been consented to by the 
certificate holder or 30 days after service of the arbitration award on 
the parties, be reported to the board. A complete report shall be 
made by appropriate means by the certificate holder or the holder's 
counsel, with a copy of the communication to be sent to the claimant 
through the claimant's counsel if the claimant is so represented, or 
directly if the claimant is not. If, within 45 days of the conclusion of 
the settlement agreement or service of the arbitration award on the 
parties, counsel for the claimant, or if the claimant is not represented 
by counsel, the claimant, has not received a copy of the report, he 
or she shall himself or herself make the complete report. Failure of 
the certificate holder or claimant or, if represented by counsel, their 
counsel, to comply with. this section shall be a misdemeanor 
punishable by a fine of not less than.one hundred dollars ($100) or 
more than one thousand dollars' ('$1,000). Knowing and intentional 
failure to comply with this section, or conspiracy· or collusion not to 
comply with this section, or to hihder or impede any other person 
in compliance shall be a misdemeanor punishable by a fine of not less 
than ten thousand dollars ($10,000) nor more than one hundred 
thousand dollars ( $100,000). ' · 

SEC. 3. Section 5680 of the Business and Professions Code, as 
added by Chapter 1383 of the Stati.ites of 1984, is amended and 
renumbered to read: 

5680.05. Within 10 days after a juqgment by a court of this state 
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_.,J.l;~s~ plans sl~all: ensure each .of.the following:' .. :· . 
M;-;,,(.;J,LThe names of .the ·cbildren shall .not be published, posted, or 
:. announced in any ~_!;Jr, or used for 11I1Y·other purpose other than 
;tlie ;National Schoql Lunch Program.· .' . · · · ·. . ' ; . ·. 
',~- . (2)'. T):iere shall. be no overt identification· of.any of.the. children by 
.. the use of special .. tokens or tickets or by any othe~ means. , 

· ;;:• (~j .. ~e cbi.l,dren $.all not be required to work for their meals or 
.. i:nilk. '• ·' , . 
. · , .,.'.'(4) Tbe .. chilc).ren shill, not be reqµired to use a separate dining 
:_ iii~a,',go througJ:t a .separate serving line, enter. the. dining area 

through a· separate entrance, or conswne their meals or milk at a 
different time. . . . 

·., ::·;: (c):When mor.e than one lunch or breakfast or type of milk is 
offered, pursuant to this article, the children shilll have ·the same 

. choice of meals or milk that is available to those children who pay the 
full price for their meal· or milk.. . .. 

.SEC. 31. Section 51880 of the· Education Code, as· added by 
, ,Chapter 1033 of the Statutes of.1983, is amended and renumbered to 

read:· · . · · . · · .. · · 
51879.7. Tiie Legislature finds that, given the great diversity of 

' water recreation activities available statewide and· the significant loss 
of life associated with those activities, there is.a great need for an · 

.. aqlls.tic safety program in the state. . 
, It.,i(l, th~ ~tent of the Legislature in enacting this: article that 
~~ental water safety training be provided, for all the children of 
the state so that California's youth will be .able to ·enjoy water 
re9reai:i.on while avoiding its hazards. . . 
· .. SEC .. 32. Section 51881 of the Education. Code; as added by 
. Chapter 1033 of the .Statutes of 1983, is amended and renumbered to 
. i-_ead:· . : • . .-

. ,,.Ji1879.8._ The ,.Department of Boating and. :Waterways, .in 
-.C?Operation. ~th µie State Dtipartment of Education. and other 
_;apprqpriate agenci.es, i,ndustry, and nonprofit organizations·involved 
. ~~:w~ter safety, shall develop an aquatic. safety program which 
.. sh\i}lbe made ayailable for use at an appropriat~ grade.Jevel in public 
. elem~ntary schools, as determined by th!;l-:Directot; of Boating and 

· ,Wate~ays, at no expense to the schools._,The _aqtiatic. education 
program shall . include, but not be limited to, an audiovisual 

),rutructional aid : · a.p.d parental involvement · .. material~. 1'.he 
.• ~m;>iµ-tment of ~paling and W~ter-Ways shall· act.as li\l,i.son between 
,· µ,i~_,.schools .ari4. scI:ioo1 . districts and the industry. :and nonprofit 
,,orogB.Riz.ations inyolv~d Vl:'ith wate,r safety.. " .... ,.. . , · ,,- · ... 

·. S.EC. 33. Section.51882 of the Education Code, as added .by 
. Chapter: 1033 of the Statutes of 1983, is amended and renumbered to 
;~ead: .: . · .. · ... ·. . .. :: · · . ·' ... , . . . 

· ·51879.9, Onqe developed, the Department· of Boating and 
.. ~aterways .. sh~ nqtify the schools and .school clJstricts of the 
av¢labjli.ty of_ the aquatic safety. program. : · . ." · 

SEC .. 34. Section · 67300 of the Education Code, as added by 
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Section 1 of Chapter 903 of the Statutes of 1985; is ·amended. to' :r~-a;·;:, 

. 67300. Services for disabled students provided by the- Califoi:ma ;J 
community colleges and the California Sta~e. University shall?and j 
services provided for the Uriive'rsity ofCa!ifornia-rri.ay, at a Tiiinim'~ ~ 
conform to the level and quality of those ser'Vi.ces provided· by the 
Department of Rehabilitation to its clients· prior .to July"1;·1981: 
However, nothing in this chapter requires the California co~UhltY 
colleges, the California State University, or the Universify·;;of 
California to provide the ser'Vi.ces for disabled' students in :the·slime 
ma.nner as .those services were provided by the Department''of · 
Rehabilitation. , .. '-" ·~ "~· :~;" .. ,:;01~u. 

The Board of Governors -of. the California Communitf. Colleges 
and the Trustees of the·California State University shall, for 't,heir 
respective systems, and the Regents of the University of California 
may, by January ... 15,. 1982, adopt regulations" to implemen~'.!~ 
chapter. " , . · .· ·._ -'~~ · . 

Notwithstanding any other provision bf this 'section or Section 
67301, · blind students who are attending California commUnity 
colleges iinder the sponsorship of the Department of Reh!lbili~tion 
shall have all reader services provided directly by the Department 
of Rehabilitation. Reader·services provided by the Department of 
Rehabilitation pursuant•' to· this·: section shall be furnishea ··in 
accor,dance with federal and state law. · · .. · · · · · -.· ; ·: 

This section shall.remain in effect only until July 1, 1988, arid as of 
that date is repealed, unless.$ later enacted statute, which' is erili.c,ted 
prior to that·'.date, deletes or extends that date. "-. . ; ' 

SEC. 35. Section ·''67300 of the Education Code, as · adde'd 'by 
Section 2 of Chapter .903 of the Stah1tes of 1985, is Ii.mended to read: 

. _ 67300., _ Services for disabled students ·provided by the California 
commmiity colleges and the California Sfate,University shall,' and 

. services provided for the University of California may, at a minimum, 
conform to the level and quality of those services provided' by .the 
Department of !Rehabilitation to its clients prior td 'July l, 1981. 
However, nothing in this chapter requires the; California coinmuD..ity 

·.colleges, ·the ·California State Universit)', ·.or . the UniverSitY. of 
California to provide the services for disabled' students 'in the same 
manner as· those services ·w·ere provided by" the Department-' of 
Rehabilitation .. · · ·· ·" · · ""'_ ... , · ' " · .. :., 

The Board of Governors of the Califorrii.a· Community Colleges · 
. and the Trustees of the; California State UniV:ersicy shall; for -·tb:e!ir 
respective systems, and the Regents ofthe'Uruyersity of Califoi:nia 
may; by January 15, 1982, "adopt regu,latigns"'to ".implement''"):his 
chapter, · " · · . .,-:. :::,.:" •: · · ·'· , .. _. "- · · · ., 
.- This section shall become effective' on July''1ti988, unless· a later 
enacted statute, 'which is enacted prior to. that date, delete~· or 

. extends that date.·-· """" .. ·' - : "·- ·" ·:· : .. · '. -- · ...... 
· SEC. 36. ·Section 69548.5 of"the Education Code, as addea by 
Chapter 609 of the Statutes· of.1984; is amende~ ·a:nd· ~enumber.e~ fo. 
read: .... · . · · .. '' · ...... " · "'"-' ' "" .... 
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SEC. 275. Section 16147 of the Welfare and Institutions Code, as· 
added by Chapter 1460 of the Statutes of 1982, is amended and 
renumbered to read: 

16144.3. Notwithstanding any othe\ provision of law, the parent 
or parents of a person under 21 years of age who is domiciled in this 
state shall not be held financially responsible, nor shall financial 
contributions be requested or required of the parent or parents, for 
maternity . home care, social service counseling, or other services 
related to pregnancy of the person which are provided by a licensed 
maternity home pursuant to this ch'apter. 

SEC. 276. Section 10 is added to Chapter 30 of the Statutes of 1985, 
to read: 

Sec. 10. This act is an urgency statute necessary for the 
immediate preservation of the ·public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are: 

Existing law, enacted in 1984, provides for a unified system of state 
regulated bar and inland pilotage for the Bays of San Francisco, San 
Pablo, and Suisun with provision for the continuation of inlarid pilots · 
licenses for those existing inland pilots who apply for those licenses 
prior to March 31, 1985. In order to clarify these .laws to make certain 
that the provisions relating to suspension and revocation of licenses 
continue to apply to this category of pilot, and in order to include 
drug abuse as· a ground for suspension or revocation, it is necessary 
that this act take effect immediately. 

SEC. 277. Any section ·of any act enacted by the Legislature 
during the 1986 calendar year, which takes effect on or before 
January 1, 1987, and which amends, amends and renumbers, adds, 
repeals and adds, or repeals a section amended, amended and 
renumbered, repealed and added, or repealed by this act, shall 
prevail over this act, whether that act is enacted prior to or 
subsequent to this act. 
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· CHAPTER 903 ... 

An act:to amend, rep~al and add Section 67300 of the .Education 
Code, relati:ii:g to blind persons, making an appropriation. therefor, 
and declaring the urgency thereof, to take effect. ~ediately. · . 

.. . [Approved by Governor September' 21, 198.s. ·Filed. wtth 
. Sec:etary ~f S~ate September 23, 1985.] 

The peop1e of.th~ State of California do enact as follows:-. . . . . : . 

.. · SE9T10N ( Section 67300 of the Education Cod~·is ~ended to 
read: ... · ,.. · · 1 · · · . . .... 

:. 67300. · Services for disabled students pro.vided by the ..California 
community colleges and the California State tJniversity and Colleges 
shall, and services provided for the University of.California may,. at 
a · minimum, conform -to the level and quality i;>f. those services 
provided by the State Department· of Rehabilitation .to its clients 
prior to July l, 1981. :However,· nothing in this chapter shall be 
construed to require the "'California· ·community· colleges, . the 
California' State UniversitY .and Colleges, or ·the ·University of 
California td provide ~e ·services for disabled students .in fue. same 
m9.n;i,er as those services.were pro.Vided by·the State Department of 
Rehaoilitation. .. . : '· · · ... . .,,-: .. · . . . . · .,.1 • 

· The' ·~oard of· Governors of the California Co.mm unity Colleges 
and tb,e.Tnistees of the California State UniverSity and Colleges shall, 
for· their re'spective systems, ·and the Regents of the ·University of 
Cellfomia may, by January 15, 1982, promulgate:<egulations· -to 
implement the provisions. of this chapter. . · 

Notwithstanding anY o~her provision of this .section or Section 
67301, blind students wh<f. are attending California community . 
colleges under the sporu;o-rship of the Departmeht of Rehabilitation 
shall have all reader services ,provided directly. by the Department 
of R~hal:iilitatib'n. Reii'.der· servi.~s ·provided by the.Depii:rtio.enf of 
Rehabilitation · pursuant to this ·section shall be furnished in 
accordance. with feder'.l1 ap.d ~.ta~e law ..... · '· .. .,.. .. 

This section shall·:rem!J,in in effect only until Julx l, '1988, and as of 
that date is repealed, unless a later enacted statute, which is enacted 
prior to that date, 'O.eletes or extends that date. 

f '· ... 
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SEC. 2. Section 67300 iS added to the ·Education Code, to .read: 
67300. Services for disabled students provided by the Califonua 

communicy colle·ges and the California State Universicy and Colleges 
shall, and services provided for the Universify of California may, at 
a minimum, ·conform to. the level an~ qualify of tho~e. ~ervices. 
provided by the State. Department. of Rehabilitation to its clients 
prior to July l, 1981. However, .nothing in this chapter shall be 
construed to requfre the· Califonua community colleges,' . the 
California State University and Colleges,· or the University of 
California to provide the services for disabled students in the same 
manner as those services were provided by the State Department of 
Rehabilitation. · · · · 

The Board of Governors of the California Community Colleges 
and the Trus.tees of the California State University and Colleges shall, 
f0r their respective ~stems, and the Regents of the UniversitY of• 
California may, by January 15, 1982, promulgate regulations to. 
implement the provisions of this chapter. 

This section shall become effective on JUly l, 1988, unless a later 
·enacted statute, which is enacted prior to that date, deletes or . 
extends that date. · ·-

SEC. 3. There is hereby reapJ?ropriated from funds appropriated 
for· the 1985-86 fiscal ye\U' to the community colleges for Jocal 
assistance to disabled students, the sum of. eighfy-two thousand. 
dollars ($82,000) to the Department of Rehabi.µ~ation in .ord,er to 

. implement Secti.on.l of this act. · . · . . 
SEC. 4. The Department of Rehabilitation shall ~~ek fed,.eral 

.financial partidpation for- the provision ofreaders to blirid stud·ents, 
as authorized pursuant to Section 1 of this. act. . . . .. ,. 

SEC. 5. This act is an urgency statute · necessary for.: th~,. 
immediate preservation of.the public peace, health, or safet)' wjthiri 
the meaning of Article IV of the Constitution and shall go into . 

· itnnl°edisfe effect. The facts constituting the ne.cessity are: · .· 
The resources and service delivery system of the community 

·· colleges has been iriadequate to meet the basic educational needs of 
blind college students attending these institutions. In order'°: fo 
attempt to more adequately meet the basic educationiil. needS of 
blind students at the earliest possible time, it is necessary that this act 
go into immediate effect. · 
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t:;;HAPTER 323 

An act to amend Section 1531 of, and to repeal Section 1531.1 of, 
the Code of Civil ·Procedure, to amend Sections 9997, 18632, 18711, 
19610, 19610.5, 23095, 23954.5, 24012, 24013, and 24045 of, and to add 
Sections 24017, 24212, and 24310 to, the Business and Professions 
Code, to amend Sections 2558, 8263, 10106, 18024, 24701, 42238, 
62000.5, and 89500 of, to add Sections 8279.l, 60247, 66905, 67301, and 
92102 to, to add Article 4.5 (commencing with Section 92045) to 
Chapter 1 of Part 57 of, to add and repeal Section 71063.5 of, to repeal 
and add Section 62000 to, and to repeal Section 84896 of, the 
Education Code, to amend Sections 32812 and 32822 of the Financial 
Code, to amend Sections 1231, 3516, 3562, 8836, 8836.5, 12021.3, 12440, 
13140, 13143, 13144, 13322, 13336.5, 13340, 14669, 15202, 15792, 15799, 
15799.2, 15799.4, 15799.6, 16113, 16114, 16183, 16422, 17281, 17282, 
17284; 19815.6, 19826, 19849.11, 27707.1, 68207, and 68562 of, to amend 
and renumber Sections 1232.3 and 1232.4 of, to add Sections 3517.7, 
11011.8, 12024, 12429, 12439, 13304, 15331.l, 15332.1, 15333.1, 15334.l, 
16115.5, 18850, 20603.6, 68562.1, and 92354 to, to add Chapter 10.5 
(commencing with Section 4530) to Division 5 of Title 2 of, to add 
Article 2.5 (commencing with Section 13332) to Chapter 3 of Part 3 
of Division 3 of Title·2 of, to repeal Sections 1232, 1232.1, 1232.2, 
1232.5, 1232.6, 1232.7' 1232.8, 1232.9, 1232.10, 12132.11, 1232~12, 1232.13, 
8835, and 13887.3 of, and to repeal Chapter 8 (commencing with 
Section 11995) of Part 1 of Division 3 of Title 2 of, the Government 
Code, to amend Sections 208.3, 289.7, 442.10, 1597.55, 1597.57, 1597.58, 
13142.4, 25174, 25174.3, 25174.4, 25174.6, 25207, 25208, 25208.5, 33080, 
34328.1, 50460, and 50913 of, to amend and.renumber Section 1597.64 
of, to add Sections 1597.64, 13142.5, 25174.8, 25174.9, 50009, 50154, and 
50155 to, and to repeal Section 13142.2 of, the Health and Safety 
Code, to amend Section 1700.12 of, and to add Section 90.5 to, the 
Labor Code, to amend Section 5·02 of the Military and Veterans Code, 
to amend Sections 981.9 and 11105 of the Penal Code, to amend 
Sections 2804, 3825, 6217, and 30400 of the Public Resources Code, to 
amend Section 5003.1 of, and to repeal and add Chapter 2.5 
(commencing with Section 401) to Part 1ofDivtsion1 of, the Public 
Utilities Code, to amend Sections 100.5, 6006, 6010, 6359, 7651, 8353, 
8751, 10753, 10753.2, 11005, 17038, 17054, 17204, 17253, 17254, 17257, 
19269, 23601.5, 23701, and 23772 of, to amend and renumber Section 
17052.4 of, to amend and repeal Sections 17052.5 and 23601 of, to add 
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Sections 100.7 and 6359.45 to, to add and repeal Section 17204.2 of, 
and to repeal Sections 6359.2, 6359.4, 17204, 17204.3, 18693, and 25904 
of, the Revenue and Taxation Code, to amend Section 13021 of, and 
to add Section 9614 to, the Unempfoyment Insurance Code, tci 
amend Section 5106 of the Vehicle Code, to add Section 12938.2 to 
the Water Code, to amend Sections 303.1, 5705.l, 10606, 11450, 11452, 
11453, 11460, 11461, 12201, 12201.5, 12205, 12301, 12301.2, 12303.5, 
12303.7, 12304, 14005.7, 14005.12, 14006, 14021.5, 14087.2, 14165, 15200, 
16706, 16707, 16709, 16715, .18969, 19350, 19353, 19354.5, 19355, and 
19356 of, to amend and repeal Section 12200 of, to add Sections 4023, 
11462.l, 12200, 12300.2, 13004, and 14023.7 to, to add Article 3.1 
(commencing with Section 11315) to Chapter 2 of Part 3 of Division 
9 of, to add and repeal Section 16709.l of, to repeal and add Section 
16704 to; and to repeal Sections 11315 and 13004 of, the Welfare and 
Institutions Code, to amend Section 41 of Chapter 10 of the 1983-84 
First Extraordinary Session, to amend Section 7 of Chapter 1274 of 
the Statutes of 1982, to amend Section 74 of Chapter 1201 of the 
Statutes of 1982, to amend Sections 1 and 2 of Chapter 523 of the 
Statutes of 1982, to amend Section 5 of Chapter 502 of the Statutes 
of 1982, to amend Section 4 of Chapter 322 of the Statutes of 1982, to 
amend Section 1 of Chapter 796 of the Statutes of 1981, and to repeal 
Section 61 of Chapter 10 of the 1983-84 First Extraordinary Session, 
relating to fiscal affairs, making an appropriation therefor, and 
declaring the urgency thereof, to take effect immediately. 

[Approved by Governor JulJ 21, 1983. Filed with 
Secretary of State July 21, 1983] 

I object to the following sections contained in Assembly BiU No. 22.'.l: 
SEC. f11.5. -1 am eliminating the $1 million reappropriation contained in this section 

for the purpose of funding a mental health program in private industry for displaced 
workers. 

I believe that mental health services for displaced workers should be funded as a 
part of legislation implementing such a program. 

SEC. 149.3. - I am eliminating this section which contains controlling language of 
aprropriation and a specific appropriation. · 

believe the Budget Act appropriation which provides funding for the Driver 
Training Program from the Motor Vehicle Account is appropriate for the 1983-84 
fiscal year. · . 

SEC. 149.41. - I am eliminating the language contained in the section which would 
appropriate additional funds to the City of Avenal. 

There is no indication that this city should receive special treatment at a time when 
all levels of government in California• face serious f1Scal constraints. 

SEC. 149.42. -1 am eliminating the language coii.tained in this section which would 
nppropriate additional funds to the City of Southgate. 

There is no indication that this city should receive special treatment at a time when 
all levels of government in California face serious fiscal constraints. 

SEC. 151.14. - I am elimlnnting the language contained in this section which would 
maintain funding for the Graduate Field Research Training Program in 
Ethnic/Minority Communities et the University of California at its 1982.-& fiscal year 
level for the 1983-84 fiscal year. · 

While the program is effective and is expected to be continued by the University, 
l have eliminated the section because it limits flexibility of the University 
administration to allocate limited resources, and because it mandates state assumption 
of a program which the federal government may discontinue. 
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SEC. 151.5. - I am elimlnatin' this section. It would require that the Calaveras Fire 
Center be operated only as a jo1nt !lre center by the Department of Forestry and the 
California Conservation Corps. 

F11nding for the Calaveras Fire Center has been eliminated from Item 3340-001-001. 
The California Conservation Corps no longer r,equires the use of this camp. In 

. addition, the provision unnecessarily restricts the flexibility of other state agencies 
performing comr.rable fire suppression activities. 

SEC. 151.23. - am eliminating the lllilguage contained in this section which would 
reduce the appropriation for support of tile Department of Fin11I1ce if support for the 
Agricultural Labor Relations Board ls reduced. 

1 am eliminating this section because it abridges my constitutional authority to 
eliminate or reduce an item of appropriation.; 

SEC. 151.28. - I am eliminating the allocation of federal Jobs BUI money contained 
in this section. . . . 

This section duplicates items in the 1983-84 Budget Act and is included here solely 
to limit my constitutional authority to reduce or eliminate items of appropriation. 
Since this language constitutes an appropriation I eliminate it. 

SEC. 151.35. - I am eliminating the cliiim of Beatrice Carrico Wood contained in 
this section. 

Claims against the State should be carefully reviewed before funds are 
appropriated. This claim .should be resubmitted. as part of the normal claims biU 
process or as a separate bill. 

SEC. 151.36. - I am eliminating the appropriation for the 48th District Agricultural 
Association contained in this section. . 

This section provides a request for appropriation at some time in the future. 
Financial needs of the 48th District should be compared against competing demands 
for limited State resources. This request should be funded through the normal 
budgetary process. 

With the above deletions, I hereby approve Assembly Bill No. 223. 
GEORGE DEUKME;JlAN, Governor 

The people of the State of California do enact 'as follows: 

SECTION l. Section 1531 of the Code of Civil Procedure is 
amended to read: 

1531. (a) Within 150 days after the receipt of property as 
required by Section 1532, the Controller shall cause a notice to be 
published, in a newspaper of general circulation which the 
Controller determines is most likely to give notice to the apparent 
owner of the property. The Controller need not publish any name 
the publication of.which is not likely to give notice. to the apparent 
owner. 

(b) Each published notice shall be entitled "notice of·names of 
persons appearing to be owners of unclaimed property," and shall 
contain the names in alphabetical order. · 

(c) Each published notice sp~l also contain a statement that 
information concerning the amount or d~scription of the prqperty 
may be obtained by any persops possessing an interest in the 
property by addressing any inquiry to the Controller. 

(d) The Controller is not required to publish in such notice any 
item of less than fifty dollars ($50) unless the Controller deems the 
publication to be in the public interest. ' 
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Commission on Teacher Credentialmg and the- Chancellor of j:he 
California Community Colleges, other than by only 'the State 

· Department of Education.. .. · . . · . . 
( d)' It is also the intent of the Legislature fo create its own review 

proces~ in order to complete the program reviews required by this 
·section and Section ·52001,. and that· the review process .be 
implemented and completed as expeditiously as possible. . . 

SEC. 2.3.7. · Sec.tion 66905 is added to the Education Code, to i:ead: 
66905. ·It is ·the intent of the Legislature that the California 

Postsecondary Education Commis~on annually review and fix the 
salary pf its director according to a methodology established by the 
commission.· 'This methodology shall take µito consideratiOI!-. ·the 
salary 'of directors of coordinating boards for higher education in 
sµtes· with postsecondary education systems comparable to 
California's m size, complexity, and level of state expenditures. The 
comparison states shall include seven major industrial states, 
including Illinois, New Jersey, New York; Ohio, and Texas. The 
commission shall notify the Chairperson of the Joint Legislative 
Bµdget Committee of this annuaj salary amotint. Notwithstanding 
the provisions of Section 19825 of the Go.vernment Code, the salary 
shall become effective no sooner than 30 days after written notice of 
the salary is provided:tb the chairperson of the committee, or no 
sooner than a lesser time as the chairperson, or his or her designee, · 
may detemµne. ~ · . ~ . 

SEC. 2.3.8. Section 67301 is added to the Education Code, .to read: · 
67301. Notwithstanding the provisions of Section 67300, federal 

and state vocational rehabilitation funds i;n.ay_be utilized to provide 
reader and interpreter services to. clients of the Department· of 
Rehabilitation, provided .that those funds· are administered in full 
compliance with applicable federal and state laws and regulations 
and the policies and procedures of the Department of Rehabilitation. 

SEC. 2.3.9. Section 71063.5 is added .to the Education Code, to 
read: · · 

71063.5. (a) The board of governors may permit coromUnity 
college districts to elect to provide direct.support services pursuant 
to Section 84850 to students with disabilities through an independent 
cop.tractor system which would allot to eligible students selecting the 
independent contractor system !!- fixed number·of dollars or hours to 
contract for thost:i services. The services shall be provided to _the 
extent that funds are available. . · · · . · r . . • . . 

.{.o) The system shall permit students to select, hire, and discharge 
those provider servic~s to them and may allow the. student to 
determine how, when, and where to work with the service·provider .. 

(c) Notwithstanding any other.provisions of law, no community 
college district shall incur any liability for the health or sa£ety· of a 
student with a disability while the stuqent is receiving services from 
an i:ridependent contractor, unless the services are provided in 
facilities owned or lea:Sed by the community college district. The 
student utilizing the services shall bear 4apility for his or her rnisUse 
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recognized, however, that a· local agency or school district may 
pursue any remedies to obtain reimbursement available to it under 
Chapter 3 (commencing with Section.,2201) of Part 4 of Division 1 
of that code. · 

SEC. 155. No~thstanding Section 2Z31.5 of the Revenue and 
Taxation Code, this act does not contain a repealer, as required by 
that section; therefore, the provisions of this act shall remain in effect 
unless and until they are amended or ,repealed by a later enacted act. 

SEC. 156. If any provision of this !let or the application thereof to 
any person or circumstance is held invalid, the invalidity shall not 
affect other provisions or applications of the act which can be given 
effect without the invalid provision or application, and to this end the 
provisions of this act are severable. 

SEC. 157. The provisions of this act shall not become operative 
unless and until the Budget Act of 1983 becomes law. 

SEC. 158. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall gq into 
immediate effect. The facts constituting the necessity are: · 

In order that this act, which would provide necessary statutory 
adjustments to implement the Budget Act of 1983, may take effect 
during the 1983-84 fiscal year, it is necessary that this act take effect 
immediately. 
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CHAPTER 251 

An act to amend Sections 1260, 1510, 8366, 16010, 16191, 32341, 
72401, 76001, 76160, 78030,81633.5,81137,81332,81640,81648, 81676, 
82305,82305.6,84850,85260,87009,87010,87011, 87446,87732,87821, 
88006,88020, and 88122 of, to add Sections 76470, 81670, and 87809 to, 
to add Chapter 5 (commencing with Section 81900) to Part 49 of, and 
to repeal Sections 79000.5, 81929, 81936, 81961, 81962, 81963, 81965, 
81966, 87739, and 87739.5 of, the Edµcation Code, relating to 
education, and declaring the urgency thereof, to take effect 
immediately. · · 

(Approved by Governor June 11, 1982. Filed with 
Secretary of State June 11, 1982..) 

The people of the State of California do ens.ct as follows: 

SECTION 1. Section 1260 of the Education Code is amended to 
read: 

1260. The county superiritendent of schools, with the approval of 
the county board of education, may: 

(a) Conduct studies through research and investigation· as are 
determined by the county board to be required in connection with 
the future management, conditions, needs, and financial support of 
the schools within the county; or join with one or more· school district 
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SEC. 20. Section 81929 of the Education Code, as added by 
Section 2 of Chapter 333 of the Statutes of 1981, is repealed. 

SEC. 21. Section 81936 of the Education Code, as amended by 
Section 3 of Chapter 333 of the Statut~s of 1981, is repealed. 

SEC. 22. Section 81936 of the Education Code, as added by 
Section 4 of Chapter 333 of the Statutes of 1981, is repealed. 

SEC. 23. Section 81961 of the Education Code is repealed. · 
SEC. 24. Section 81962 of the Education Code is repealed. 
SEC. 25. Section 81963 of the Education Code is repealed. 
SEC. _26. Section 81965 of the EdUcation Code is repealed. 
SEC. 27. Section 81966 of the Education Code is repealed. 
SEC. 28. Chapter 5 (commencing with Section 81900) is added to 

Part 49 of the Education Code, to read: 

CHAPTER 5. COMMUNITY COLLEGE REVENUE BOND ACT OF 
1961 

81900. This chapter may be cited as "The Community College 
Revenue Bond Act of 1961." · 

81901. The governing board of any community college district 
may issue revenue bonds pursuant to this chapter. 

81902~ The following terms wherever used in this chapter, or in 
any indertture entered into pursuant to this chapter, have the 
following meanings, unless a different meaning appears froin the 
context: 

(a) "Board" means the governing board of a community college 
district. 

(b) "Community college" means a community college 
maintained by the district issuing bonds under this chapter. 

(c) "Project" means any one or more dormitories or other housing 
facilities, boarding facilities, student union or activity facilities, · 
vehicle parking facilities, or any other auxiliary or supplementary 
facilities for.individual or group accommodation, owned or operated 
or authorized_ to be acquired, constructed, furnished, equipped, and 
operated by the board for use by students, faculty members, or other 
employees of any one or more community colleges, or a combination 
of such facilities, which may include facilities already completed and 
facilities authorized for future completion, designated by the board 
as a project in providing for the-issuance of revenue bonds. 

(d) "Bonds" or "revenue bonds" mean the written evidence of 
any obligation issued by the boavd, payment of which is secured by 
a pledge of revenues or any part of revenues, as provided in this 
chapter, in order to obtain funds with which to carry out the 
purposes of this chapter, irrespective of the form of such obligations. 

(e) "Revenues" mean and include any and all fees, rates, rentals, 
and other charges received or receivable in connection with, and any 
and all other incomes and receipts of whatever kind and character 
derived by, the board from the operation of or arising from a project, 
including any such revenue as may have been or may be impounded 
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81967. This chapter shall be liberally construed to carry out the 
objects and purposes and the declared policy of the State of 
California as stated in this chapter, 

SEC. 29. Section 82305 of the Education Code is amended to read: 
82305. In bidding on contracts, bidders may include in their bids 

abstractions of their quotations indicating the pricing structure used 
to compute the annual lease or rental payments for the sole purpose 

· of identifying that portion of each annual lease or rental payment 
which may represent tax exempfion reimbursement to the vendor, 
lessor or to their assignees. 

SEC. 30. Section 82305.6 of the Education Code is amended to 
read: 

82305.6. When the governing board of a community college 
district provides for the transportation of students to and from 
community colleges, the governing board of the district may require 
the parents and guardians of all or some of the students transported, 
to pay a portion of the cost of such transportation in an a.mount 
determined by the governing board . The a.mount determined by the 
board shall be no greater than that paid for transportation on a 
common carrier or municipally owned transit system by other 
students in the district who do not use the transportation provided 
by the district. The governing board shall exempt from such charges 
students of parents and guardians who are indigent as set forth in 
rules and regulations adopted by the board. No charge under this 
section shall be made for the transportation of handicapped students. 
Nothing in this section shall be construed to sanction, perpetuate, or 
promote the racial or ethnic segregation of students in the 
community colleges. 

SEC. 32. Section 84850 of the Education Code is amended to read: 
84850. (a) The Chancellor of the California Community 

Colleges shall apportion to each community college district for the 
purpose of funding the excess direct district cost of providing special 
facilities, special educational material, educational assistance, 
mobility assistance, transportation, program accountability, and 
program developmental services for handicapped students enrolled 
at a community college as defined in Section 78600, who have 
demonstrated a need for such services, an amount not exceeding 
seven hundred eighty-five dt>fiars ($785) in each fiscal year for each 
such handicapped student. · 

· (b) The Board of Governors of the California Community 
Colleges shall adopt rules and regulations for determining program 
and service components and appropriation of resources to 
community college districts pursuant to Section 78600. Such rules 
and regulations shall be based upon guidelines, developed and 

· approved by both the chancellor and the Director of Rehabilitation 
after public hearings, and shall be appropriate to the educational 
needs of handicapped students enrolled at a community college. 

(c) Each community college district receiving an allowance 
under this section shall report to the chancellor on forms and at such 
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times as he or she shall provide, all expenditures and incomes related 
to handicapped students for whom the allowances are made. If the 
chancellor determines that the· current expense of educating such 
students does not equal or exceed the sum of basic state aid and state .. · 
equalization aid provided in the 1regular community college 
foundation program per unit of average daily attendance, the · 
allowance provided under this section iind any amount of local tax 
funds contributed to the foundation program for each such 
handicapped student in average daily attendance in the district, then 
the amount of the deficiency lfihal1 be withheld from state 
apportionments to the district in the succeeding fiscal year in 
accordance with the procedure prescribed in Section 84330. 

(d) Notwithstanding subdivision (a), the chancellor may, upon 
recommendation of the Director of Rehabilitation, allocate amounts 
up to three times the amount authorized in subdivision (a) to 
provide for excess costs of educational services for severely disabled 
students as defiried pursuant to subdivision (c) of Section 78600; 
provided, however, that any allocations made pursuant to this 
subdivision shall not result in an increase in the total amount of funds 
allocated pursuant to this section. Allocations in excess of seven 
hundred eighty-five dollars ($785) per student shall be provided only 
to programs identified by the chancellor and the Director of 

. Rehabilitation in accordance with rules and regulations adopted 
pursuant to subdivision (b). 

(e) In the event that requests for apportionments exceed the 
amount of state funds statutorily available, the chancellor shall 
apportion the statutorily available funds among community college 
districts applying for such funds in accordance with guidelines 
established and approved by the chancellor and the Director of 
Rehabilitation pursuant to thil; section. State apportionments shall be 
made only to districts which certify that all appropriate federal and 
local funds available for programs for handicapped students are 
being utilized. · 

· (f) The chancellor's office an:d the Department of Rehabilitation 
shall jointly develop guidelines governing expenditures relating to 
handicapped students to prevent -duplication in state expenditures 
for such students. 

SEC. 33. Section 85260 of the Education Code is amended to read: 
85260. In any county, the county superintendent of schools, the 

county board of education and the COtlilty auditor, may prescribe a 
payroll procedure, to b.e followed by designated community college 
district:S·in the county, under which the community college district 
governing boards, by use of payroll orders, shall authorize and direct 
the county superintendent of schools and the county auditor to draw 
separate payroll warrants in the names of the individual district 
employees for the respective amounts set forth therein to the end 
that each employee may be· furnished with a statement of the 
amount earned and an itemization of the amounts withheld 
therefrom under requirements of the law or by direction of the 
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period. 
SEC. 43. Section 88006 of the Education Code is amended to read: 
88006. Notwithstanding the provisions of Section 88003 or Section 

88076, which exempt certain types of positions or categories of 
personnel from the classified service of a community college district, 
persons serving in exempt positions or who serve in classified 
positions but are exempted from the classified service shall, 
nevertheless, be subject to the provisions of Sections 87408.6, 88021, 
88022, 88023 and 88024. "fhe governing board of every district shall, 
by rule or regulation, provide for the implementation of this section . 

. The provisions of this sectioi;i shall not apply to full-time day 
students regularly attending in the district of employment. 

SEC. 44. Section 88020 of the Education Code is amended to read: 
88020. Any person not a student or substitute employee, who has 

been employed by a community college student body organization 
pursuant to Section 76062 for a period of at least six months 

· immediately preceding becoming a member of the classified service 
pursuant to Section 76062 or 816'76 shall, without examination, be 
deemed to be a permanent classified service employee of the 
community college district. 

Any person not a student or Sl.lbstitute employee employed by a 
student body organization pursuant to Section 76062 for less than six 
months immediately preceding becoming a member of the classified 
service pursuant to Section 76062 or 81676 shall, without examination, 
be deemed to be a probationary classified employee of the district. 

This section shall apply to districts that have adopted the merit 
system in the same manner and effect as if it were a part of Article 
3 (commencing with Section 88060) of this chapter. 

SEC. 45. Section 88122 of the Education Code is amended to read: 
88122. In addition to any causes for suspension or dismissal which 

are designated by rule of the commission, employees in the classified 
-service shall be suspended and dismissed in the manner provided by 

. law for any one or more of the following causes: 
(a) Knowing membership by the employee in the Communist· 

Party. 
(b) Conduct specified in Section 1028 of the Government Code. 
SEC. 46. The addition of Chapter 5 (commencing with Section 

81900) to Part 49 of.the Education Code made by Section 28 of this 
act shall be construed as a continuation, not a reenactment, of the 
provisions of law contaillep.in that chapter. 

SEC. 47. Sections 12, 23, 24, 25, 26, 27, 28, and 46 of this act shall 
become operative July 1, 1!)82. . 

SEC. 48. This act is an urgency statute necessary for the 
. immediate preservation of the public peace, health, and safety 
within the meaning of Article IV ofthe Constitution and shall go into 

. immediate effect. The facts constitutiii.g the necessicy are: · · · 
· In order to correct technical oversights and chaptering problems . 

in current provisions of the Education Code; and · thus clarify 
numerous legal ambiguities, it is necessary. that this act take effect 

Vol. 1 . 38-3824-E 
10 05 

283 

251 



824 

immediately. 

STATUTES OF 1982 

" 

. 284. 

[ Ch.252 

252 



3088 STATirrEs OF 1981 [Ch. 796 

CHAP;YER 796 

An act to add Chapter 14 (commencing with Section 67300) to Part 
40 of the Education Code, relating to disabled student services. 

(Approved by Governor September 25, 1981. Filed with 
Secretary of Stnte September 25, 1981.] 

The people of the State of California do enact as follows: 

SECTION 1. The Legislature finds and declares that students 
with verifiable disabilities shall continue to be assured access to all 
campus programs and activities of those public postsecondary 
educational institutions for which they are academically qualified. To 
this end, it is the intent of the Legislature that such students continue 
to receive from the postsecondary educational institution they 
attend such oupportive services as are necessary to permit students 
to participate fully in the educational programs offered. 

It is the further intent of the Legislature that state funds be .made 
available to the California community colleges, the California State 
University and Colleges, and the University of California to provide 
supportive services adequate to meet the needs of students with 
disabilities. · · · 

SEC. 2. Chapter 14 (commencing with Section 67300) is added to 
of Part. 40 of the Education. Code, to read: 
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CHAPTER 14. DISABLED STilDENT SERVICES 

67300. Services for disabled studehi.ts provided by the California 
community colleges and tne California State University and Colleges 
shall, and services provided for the University of California may, at 
a minimum, conform· to the level and qualit)r of those services 
prov.ided by the State Departmen,t of Rehabilitation to its clients 
prior· to July 1, 1981. However, nothing in this chapter shall be 
construed to require the California community colleges, the 
California State University and Colleges, or the University of 
California to provide the services for disabled students in the same 
mann·er as those services were provided by the State Department of 
Rehabilitation. 

The Board of Governors of the California Community Colleges 
and the Trustees of the California State University and Colleges shall, 
for their respective systems, and the Regents of the University of 
California may, by January 15, 1982, promulgate regulations to 
implement the provisions of this chapter. 

SEC. 3. No appropriation is made and no reimbursement is 
required by this act pursuant to Section 6 of Article JqII B of the 
California Constitution or Section 2231 or 2234 of the Revenue and 
Taxation Code because this act implements a federal law or 
regulation and involves only "costs mandated by the federal 
government," as defined by Section 2206 of the Revenue and 
Taxation Code. 
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CHAPTER 1035 

An act to amend Sections 2550, 2551, 12516, 1770i, 17730.5, 17732, 
39363, 42237, 42238, 42239.5, 42240, 45452, 84700, 84701, 84702, 84703, 
84704, 84705, 84720, 84721, 84722, and 84724 of, to add Sections 17730.6, 
42237.6, 42243.5, 42243.7, and 84719.5 to, to repeal Sections 17726, 
17727, 17728, 17732.2, 17737, and 17739 of, to repeal and add Section 
17722 of, to add Article 5 (commencing with Section 84801) and 
Article 6 (commencing with Section 84850) to Chapter 5 of Part 50 
of, to repeal and add Chapter 11 (commencing with Section 42900) 
of Part 24 of, and Article 8 (commencing with Section 84890) of 
Chapter 5 of Part 50 of, the Education Code, to add Section 100.4 to 
the Revenue and Taxation Code, to amend Section 27.2 of Chapter 
259 of the Statutes of 1979 and Section 97 of Chapter 282 of the 
Statutes of 1979, and to repeal Chapter 1203 of the Statutes of 1970, 
relating to · the funding of governmental · agencies, making an 
appropriation therefor, and declaring the urgency thereof, to take 
efft;ct immediately.· · 

[Approved by Governor September 26, 1979. Filed with 
Secretnry of State September 26, 1979.) 

The people of the State of California do enact as follows: 

SECTION l. Section 2550 of the Education Code, as added by 
Chapter 282 of the Statutes of 1979, is amended to read: 

2550. The Superintendent of Public Instruction shall perform the 
computations prescribed in this section for each county 
superintendent of schools. 
·. (a) The Superintendent of Public Instruction shall make the 
following computatiol)s_to determine the revenue limits for special 
education programs operated by county superintendents of schools: 

(J) For the 1979-80, fiscal. year, the Superintendent of Public 
lnstruCtinn shall determine the 1971:1-79 revenue limits for each of the 
programs specified in subdivisions (b), (c), and (d) of Section 2500, 
as computed pursuant to Section 6 of Chapter 292-of the Statutes of 
197/:l, as· amended by Chapter 332 of the Stalutes of 1978. The 
Superintendent of Public Instruction shall increase each of such 
revenue limit.~ by a percentage equal to the inflation allowance 

120-3548 
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submitted. 
SEC 25. Article 6 (commencing, with Sectioi:i.84850) _is added to 

Chapter 5 of Part 50 of the Education Code, to read: 

Article 6. Handicapped Students 

84850. (a) The Chancellor of the California· Community 
Colleges shall apportion to each community college district for the 
purpose of funding the excess direct district cost of providing special 
facilities, special educational material, educational assistance, 
mobility assistance, transportation; program acc6untability, and 
program developmental services for handicapped students enrolled 
at a community college as defined.,in Section 78014, who have 
demonstrated a need for such services, an amount not exceeding 
seven h:un?red eighty-five dollars ($785) in each fiscal ye~r for each_ 
such handicapped student. . · -

(b) Th~ Board of Governors of the Cli.lifor:nia Community 
Colleges shall adopt rules and regulations for determining program 
1111d service components and appropriation of resources to 
community college districts pursuant to Section· 78014. Such rules 
and regulations- shall be based upon guidelines, "developed and 
approved by bo~h the chancellor and the Director of Rehabilitation 
ufter public. hearings, and shall be appropriate to the educational 
needs of handicapped students enrolled at a community college. 

The chancellor and the Director of°Rehabilitation shall incorporate 
sug~estions from other. interested persons and organizations in the 
~11idelines where feasible and appropriate. 

If the chancellor and the Director of Rehabilitation are unable to 
a~ree upon any portion or portions of the guidelines, each may 
submit guidelines to the board of governors, which may base the 
rnlt•s and regulntions which it adopts on any combination of 
~uidelines submitted. 

(c} Each community college· district receiving an allowance 
under this section shall report to the chancellor on forms and at such 
times as he or she shall provide, all expenditures and incomes related 
In handicapped students for whom such allowances are made. If the 
dtanl'ellor determines th11t _the current expense. of educating such 
students does not ~qnal or exceed the sum of basic state aid and sta\t• 
t'C!ualiz11tion aid provided in the regular community college 
fo11nd11tion program per unit of average daily attendance, th1· 
alluwanct' pi"nvidt>d 'under this sP.ction and 11ny amnunl of. local laK 
funds contrilmtr.d to tht> foundation pro~rum for rach such 
handil'apped student in awragt• d11ily uttendanl't' in the dis\ rkl. t hl'11 
l h1• anumnt nf such defkiency shall ht' withheld from sla\t• 
uppnrtiounwnls In the dislric'l in tht• Slll't'et•din~ fist·al yt•ar iu 
:11·1·mtlm11•1• with till' procedun• pn•scrihed in St•clitm H43.10. 

l<ll Tht> dmnl't•llor and tilt' Din•t•lor of l\t•hahilila\io11 shall Tt'Vit•w 

prn~rnms fiir handit·appt'(l slud1•nts fundt•d pursunnl lo this st•t•linn 
and shall n•110rl. jointly or st•pamlt·ly. tlwir fi11tli11~~ _ 11rnl 
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recommendations to the Legislature not later than February 15, 
1978. The report shall include recommendations relative to 
appropriate levels of support for programs and services for_ 
handicapped students and further improvements in funding 
procedures. 

(e) Notwithstanding subdivision (a), the chancellor may, upon 
recommendation of the Director of Rehabilitation, allocate amounts 
up to three times the amount authorized in subdivision (a) to 
provide for excess costs of educational services for severely disabled 
students as defined pursuant to subdivision (c) of Section 78014; _ 
provided, however, that any allocations made pursuant to this 
subdivision shall not result in an increase in the total amount of funds 
allocated· pursual)t to this section Allocations in excess of seven 
hundred eighty-five dollars ($785) per student shall be provided only 
to programs identified by the chancellor and the Director of 
Rehabilitation_ in accordance with rules and regulations adopted 
pursuant to subdivision (b). 

(f) In the event that requests for apportionments exceed the 
amount of state fundS statutorily available, the chancellor shall 
apportion the statutorily available funds among community college 
districts applying for such funds in accordance with guidelines 
established and approved by the chancellor and the Director of 
Rehabilitation pursuant to this section. State apportionments shall be 
made only to districts which certify that_ all appropriate federal and 

_ local funds· available for programs for handicapped students are 
being utilized. . - _ 

(g) The chancellor's offiee and the Department of Rehabilitation 
shall jointly develop guidelines.governing expenditures relating to 
handicapped ·students to prevent duplication in state expenditures 
for such _students. ' 
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Section A of the State School Fund the sum of one million two 
hundred thousand dollars {$1,200,000) for the purpose of making 
apportionments pursuant to Section 42237.6 of the Education Code. 

SEC. 33. The sum of three hundred sixty-nine thousand twelve 
dollars {$369,012) is hereby appropriated from the_ Professio,ial 
Engineers' -Fund to the State Board of Registration for Professional 
Engineers _for transfer to and in augmentation of Item 97 of the 
Budget Act of 1979 (Chapter 259, Statutes of 1979), provided that one 
hundred severi thousand four hundred twenty dollars ( $107,420) 
shall be used ·for the costs of conducting administrative hearings 
mandated by Section 11504 of the Government Code on appeals 
from the denial of applications for registration as professional 
engineers in title protection programs. 

SEC. 34. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting such necessity are: 

In order for the provisions of this act to apply to the 1979--80 fiscal 
year, it is necessary that this act take effect immediately. 
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CHAPTER 282 

An act to aniend Section 19632 of the Business and Professions 
·Code, to amend Sections 16250, 39246, 39247, 39363, 41300, 41301, 
41403, 41604, 42103.5, 52171, 60200, 60265, 84370, 84897, 84904, and 
85003.5 of, to add Sections 16096.5, 39618, 39619, 39620, 39621, 41601.5, 
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· 41886.5, 45452, 54057, and 56364 to, to add Article 3 (commencing 
with Section 2550) to Chapter 12 of Part 2 of, Article 1 (commencing 
with Section 14000) to Chapter 1 of Part 9 of, Chapter 24 
(commencing with Section 17780) and Chapter 25 (commencing 
with Section 17785) to Part 10 of, Chapter 15 (commencing with 
Section 23400) to Part 13 of, Article 2.5 (commencing with Section 
39327) to Chapter 3 of Part 23 of, Chapter 5.3 (commencing with 
Section 41975) to Part 24 of, Article 2 (commencing with Section 
42237) to Chapter 7 of Part 24 of, Part.34 (commencing with Section 
62000) to, and Chapter 5 (commencing with Section 84700) to Part 
50 of, to repeal Sections 24105, 39453, 41716, 41716.5, 52045, 54057, and 
56364 of, to repeal Article l (commencing with Section 14000) of 
Chapter 1 of Part 9 of, Article 6.5 (commencing with Section 16255) 
of Chapter 8 of Part 10 of, Chapter 15 (commencing with Section 
23400) of Part 13, Article 2 (commencing with Section 42230) of 
Chapter 7 of Part 24 of, and Chapter 5 (commencing with Section 
84700) of Part 50 of, the Education Code, to amend Sections 10500, 
10527, 10528, 16115, 16250, 16260, 16496.5, 16497.5, 16498, 16499, 
16499.5, 54775, and 65974 of, and to add Sections 16117, 26912.3, 
26912.7, 53898, 54790.3, 65979, 65980, 65981, and 66434.1 to, the 
Government Code, to amend, repeal, and add Section 11836 of the 
Health and Safety Code, to add Part 0.5 (commencing with Section 
95) to Division 1 of the Revenue and Taxation Code, to amend 
Sections 11450, 11451.5, 11454, 15200.1, 15200.2, 15204.2, 16120, and 
18917 of, to amend, repeal, and add Sections 5705and15200 of, to add 
Sections 11406, 11407, 14154, 15200.3, 15200.4, 15204.5, 18905, 18906, 
and 18906.5 to, to add Chapter 4.1 (commencing with Section 10815) 
to Part 2 of Division 9 of, and Part 4.5 (commencing with Section 
16700) to Division 9 of, to repeal Sections 11403, 11450.2, 14150, 
14150.3, 14150.5, and 18906 of, and to repeal Article 9 (commencing 
with Section 12400) of Chapter 3 of Part 3 of Division 9 of, the 
Welfare and Institutions Code, to amend Section 5 of Chapter 292 of 
the Statutes of 1978, and to add Section 29.6 to Chapter 977 of the 
Statutes of 1976, relating to public finance, making an appropriation 
therefor, and declaring the urgency thereof, to take effect 
immediately. · · 

(Approved by Governor July 24, 1979. Filed with 
Secretary of St.ate July 24, 1979.) 

The people of the State of Califprnia do. enact as follows: 

SECTION 1. Section 19632 of the Business and Professions Code 
is amended to read: 

19632. All license fees for conducting horseracing 'meetings, 
other than those attributable to breakage, not payable into the Fair 
and Exposition Fund shall be paid as follows: 

(a) During each fiscal year there shall be paid into the Wildlife 
Restoration Fund, which fund is hereby continued in existence, to 
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62004. The Auditor General shall audit, an a sampling basis, 
school districts' use of the funds i:pecified in Section 62002. 

62005. If the Superintendent of Public Instruction determines 
that.a school district did no~ comply with .the provisions of this 
chapter, any apportio~ent subsequently made pursuant to Section 
62003 shall be reduced by two times the amount the superintendent 
detennines was not used in compliance with the pro\iiSions of this 
chapter. . . 

62006. The Legislature shall begin immediately a detailed study 
which shall insure that each funding source and program be 

. scrutinized regarding, but not limited to, the: 
(1) Appropriateness of identifi~ation formulas in determining 

which children have special needs. · 
(2) Appropriateness of allocation formulas and adequacy of 

funding. . . 
(3) Effectiveness of program$: 
(4) Appropriateness of local control. 
(5) Appropriateness of state level involvement in monitor, 

review, and auditing .to assure that funds are being used efficiently, 
econoIIlically, and legally. · 

(6) Appropriateness of costs of administration at all levels of 
operating these. programs. 

(7) Appropriateness of Department of Education administration 
of categorical programs. : 

SEC. 39. Section 84370 Of the Education Code is amended to read: 
84370. (a)· No community college district, other thari. one newly 

forn;i.ed, shall, except as. otherwise provided in this article, receive its 
full apportionment from the State School Fund unless it has 
maintained the regular day schools of the district for at least 175 days 

·during the.next preceding fiscal year. 
. (b) For l:he purposes of this article, the :Soard of Governors of the 
California Community Colleges shall etablish standards to determine · 
whether ~e djstricts within its jurisdiction· have maintained . the 
regular day schools of the district for at least 175 days during the next 
preceding fiscal year. · · 

(c) If a community college district fails to maintain its schools for 
the required 175 days, the Board of Governors shall withhold from 
that district's appcirtionment the product of 0.01143 times the 
district's ar>portionmeiit for each additional day the district would 
have had to maintain its schools in order to meet the requirement 
prescribed .by this section. This subdivision shall. apply retroactively 
·to fiscal year 1975-76 and each fiscal year thereafter. 

SEC. 40. Chapter 5 (commencing with Section 84700) of Part 50 
of the Education Code is repealed~ · 

SEC. 41. Chapter 5 (commencing With Section 84700) is added to 
Part 50 of.the Education Code, to read: · 
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Any other deadlines required far the development of the budget 
may be delayed 30 days. 

SEC. 103. Sections 8, 18, 19, 20, 21; and 28.5 of this act shall be 
operative on July 1, 1980. 

SEC. 104. If any section, part, clause or phrase of this act is far any 
reason held to be invalid or unconstitutiollfl:, the remainder of the 
act shall not be affected but will remain in full force and effect. 

SEC. 105. (a) No appropriation is made by this act~ nor is any 
obligation created thereby under Section 2231 or 2234 of the 
Revenue and Taxation Code, for the reimbursement of' any local 
agency or school district for any costs that may be incurred by it in 
carrying on any program or performiii.g 'any service required to be 
carried on or performed by it by this act. . 

(b) Notwithstanding Section 905.2 of the Government Code, 
Section 2253 of the Revenue and Taxation Code, or any other 
provision of law, no local agency or school district shall have standing 
to make a claim to the State Board of Control for any costs incurred. 
by it under this act pursuant to Part 3 (commencing with Section 
900) of Division 3.6 of Title 1 of the Government Code or pursuant 
to Article 3.5 (commencing with Section 2250) of Chapter 3 of Part 
4 of Division l of the Revenue and Taxation Code. 

(c) Notwithstanding Section 2246 of the Revenue and Taxation 
Code, the Department of Finance shall not review this act to 
detennine costs or revenue losses and shall not report on this act nor 
make recommendations to the Legislature on this act concerning 
reimbursements to local agencies or school districts. . 

(d) The Legislature finds and declares that the complete waiver. 
of the provisions of Chapter 3 (commencing with Section 2201) of 
.Part 4 of Division 1 of the Revenue and Taxation Code is justified for 
the following reasons: 

(1) This act implements an initiative constitµtional amendment 
approved by the people of·the State of _California. · 

(2) This act is part of an overall legislative program implementing 
Article XIII A of the California Constitution, which includes billions. 
of dollars of local assistance to local agencies. .· · 

(3) There are administrative savings as well as costs mandated by 
the provisions of this act. · · · 
· SEC. 106. This act is an urgency statute .necessary for the 

immediate preservation of the public peace, health; or safety within : 
the meaning of Article IV of 1:1\e. Constitution and shall go into. . 
immediate effect. The facts constituting ~ch necessity are: . · · · 

The adoption of Article XIII A qf the California Constitution has · 
reduced the amount of property· tax revenues available to local . 
government and schools to meet operating and certain debt . 
expenses, and may cause the curtailment or elimination of programs 
and services which are vital to the state's pµblic health, safety,. 
education, and welfare. In order that such services not be 
interrupted, it is necessary that this act take effect·immediately. · 
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CHAP'\'£R 1403 

An act to amend Sections 14020, 84301, and 84850 o( and to add 
Section 78035 to, the Education Code, relating to school finance, and 
making an appropriation therefor. 

[Became law without Governor's signature October l, 1978. Filed with 
· Secretary of State October l. 1978.) 

The people of the State of California do enact as follows: 

SECTION 1. Section 14020 of the Education Code is amended to · 
re~ . 

14020. (a) The State Controller shall during each £isca1 year 
transfer from the General Fund of the state to that portion of the 
State School Fund restricted for community college purposes, 
hereinafter called Section B of the State School Fund, such sums, in 
addition to the sums accruing from other sources, as shall provide in 
Section B of the State School Fund for apportionment during the 
fiscal year a total amount per pupil in average daily attendance 
during the preceeding fiscal year credited to all community colleges 
and adult schools maintained in conjunction with community 
colleges in the state, as certified by the Chancellor of the California 
Community Colleges, of one hundred eighty dollars ($180). 

(b) The Controller shall also transfer, as needed during each fiscal 
year, such additional amounts from the General Fund to Section B 
of the State School Fund as a.re certified from time to time by the 
Chancellor of the California Community Colleges to be necessary to 
meet actual c.omputed apportionments from the State School Fund 
for the purposes set forth in Section 84300; provided that the total of 
such additional amounts transferred in a fiscal year shall not exceed, 
except pursuant to subdivision (c) of this section, four hundred 
thirty-four dollars and four cents ($434.04) for the 1978-79 fiscal year, 
per pupil in average daily attendance during the preceding fiscal 
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year credited to all community colleges in the state, as certified by 
the Chancellor of the California CommWlity Colleges. Beginning in 
fiscal year 1979-80, the dollar amount in this subdivision shall be 
increased annually by 6 percent over the amoWlt applicable for the 
preceding fiscal year. 

(c) In addition to the amounts authorized to be transferred to 
Section B of the State School Fund from the General Fund under 
subdivisions (a) and (b) of this section, the Controller shall transfer 
from the General FWld to Section B of the State Schoo! FWld during 
each fiscal year, commencing with 1977-78, upon certification of the 
Chancellor of the California Col]lmWlity Colleges, an amount 
sufficient to increase state apportionments as required pursuant to 
Sections 84764 and 84765. 

(d) In addition to the amoWltS authorized to be transferred to 
Section B of the State School Fund from the General Fund under 
subdivisions (a) and (b) of this section, the Controller shall transfer 
from the General Fund to Section B of the State School Fund during 
the fiscal year, upon certification of the Chancellor of the California 
Community Colleges, if · necessary to meet actual computed 
apportionments for the fiscal year for the purposes set forth in 
Section 84300, an amount not to exceed 1 percent of the total 
apportionment from Section B of the State School Fund in the 
preceding fiscal year for the purposes set forth in Section 84300. 

( e) He shall also transfer to Section B cif the State School Fund any 
. additional amounts appropriated thereto by the Legislature in 
augmentation of any of the amounts prescribed for any of the 

. purposes set forth in Section 84300 and such additional amounts shall 
be allowed and apportioned by the Chancellor of the California 
Community Colleges and warrants therefor drawn by the Controller 
in the manner provided in Article 1 (commencing with Section 
14000) and Article 2 (commencing with Section 14040) of Chapter 
f of Part 9 of this division, and ·Article 3 (commencing with Section 
41330) of Chapter 3 of Part 24 of Division 3 of Title 2, and in Sections. 
41050, 46304, and 84503, and Article I (commencing with Section 
41600) of Chapter 4 of Part 24 of Division 3 of Title 2. · 

SEC. 2. Section 84301 of the.Education Gode is amended to read 
84301. The amount transferred to Section B of the State School 

Fund pursuant to subdivision (b) of Section 14030 shall be expended 
in accordance with the following schedule: 

(a) Four hundred twenty-one dollars and eighty-five cents . 
($421.85) multiplied by the tot'af averag!l daily attendance credited 
to community college districts quring the preceding fiscal year for 
basic aid and equalization aid to be apportioned to community . 
college districts on account of average daily attendance. This amount 
shall· be increased ·by the amount necessary to equalize the total 
expenditures from this section to the transfers from the General 
Fund to the State School Fund required by subdivisions (b), (c), (d). 
and (e) of Section 14020. 

(b) Twelve dollars and nineteen cents ($12.19) multiplied by the 
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average daily attendance during the 1977-78 school year credited for 
purposes of state apportionments to all community college districts 
for the purpose of Article 11 (commencing with Section 84850) of 
Chapter 5 of this part 

(c) Beginning in fiscal year 1979-80, the dollar amount in 
subdivision (b) shall be increased annually by 6 percent over the 
amount applicable for the preceding fiscal year. 

SEC. a. Section 84850 of the Education Code is amended to read: 
84850: (a) The Chancellor of the California Community Colleges 

shall apportion to each community college district for the purpose of 
funding the excess direct district cost of providing special facilities, 
special educational material, educational assistance, mobility 

. assistance, transportation, program accountability, and _program 
developmental services for handicapped students enrolled at a 
community college as defined in Section 78014, who have 
demonstrated a need for such services, an amount not exceeding 
seven hundred eighty-five dollars ($785) in each fiscal year for each 
such handicapped student. 

(b) The Board of Governors of the California Community Colleges 
~hall a4opt' rules and regulations ·for determining program and 
serv.ice components. and appropriation of resources to community 
colleg~.~tricts pursua_nt t? Section. 78014. Such iules and regulations 
shall.be b~ed upon guidelines, developed and approved by both the 
e<hancellcir a:nd the Director of Rehabilitation after public hearings, 
anc\lshaltbe' appropria~e to the educational needs of handicapped ' 
s~U:d.eri.h'en'ro\led at a community college. · 

· .. : i\Tll~l:i:i'aiicelfofand the Director of fuihabilil:ation shall incor(lorate 
: .~l:t ,,..~ ..... · · · .l\ii:Ji~:ri(othe't'·hrt¢rested· persons arid organizations in the 
. g~ ~~ttf;i~iHeasil:ile and· ii.ppi:opi-iate, . = ·. . · · < · .·. . 

· · . ~;;:H nil:nc(illol<'aiid :tb6·Director of Rehabilitatfon are uilable fo 
' - - ;, :~~'' ·~~~:t~.Q~)pd~.tion:!b,r:pci:rtioiis .of tpe',:gµid~lin.-es; .eaclj,'may 
.... _. .')i.i .fJ~ll~'il:¥-ifo:'tlie · ol'iar4: '"t oviirnofS; whichi?ar ~, ~~e 
· · · ..f'· . ~f./ig(lfJtian1h'Whfoh··it''.~optir'on· any.·combinatfon''of 

~ .. _ ~ "~ub_~l~'fe'<t:•:.::_:; :< · :.· "':''; .· - ·: · · · · · -.- . ·. 
- :. (c.)':~ilc~ _commimify co~ege disi;rlcf reeeivi.ng'an allowance under 

,. t~~~#}~ri1sJI,~Irfe.P'lt-~: to ~he, ch'~ilcellor.o~ fo";115 and at such tinies 
~.7~~?.~hlHl· · prov~de.~,.·all exp~ndi~ures and incomes related to 
;hati~¥ilP'~d.-stuaents fa{ wl:icirii sticli allowances are made. If the 
cn~·nMllo(d¢t~µhtnes tbanhe current extifin5e of educatiiig such 

. sfii'~~~tii'll:&;f'n'O'.feqiial ofeic:ceed the suln·ofbasic st'1t!l aid aiid state 

.·;~,~~~t?~~~1i~°-~~e.:h~· o~h:il~;~datl~m:~~Z:.11~f: 
alld\_Vrofce)':)ro'-'.id~'d urider this section and any amount of local tax 
fQ,il~}cl:>_~tH~ii~~i:I:. tci . i:he' foµndation program for each such 
hiii:ldfoappe:d sfti(font m i(verage daily attendance iil the: district, then 

'tli~, ·:';t;'>cif:-siichc'defidency.-sball be withheld ,from state 
il ·par ~br)'tti':the:.fdiJitnclr'ill- the rucceediii fiscal · ar in 

... a~~i4"" w.:.~i'h)lle 'J)r(!~ii~~'.ptilst;ribed ·i,n sect!ii ~ .. · -·· · 
-·· · ~·tea1m-~·~cli'iiiicelfot iirid' tlie:Dtr~i:!fur of B:ehii.bilitation shall Rl...{i.ew .. ; .- ....... ~.;~~:r:::·· ... ··:··.·.~ ·.-·. ~ . . . . . ·. · .. · . . . . .. 

. ·~ .: .. . ~:·~ . . , .. 
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programs for handicapped 'students funded pursuant.to this section 
and shall report, jointly. or separately, their findings and 
recommendations to the Legislature not later than ·February 15, 
1978. The report · shall indude recommeiulations : relative to 
appropriate levels of support for programs · and . services for 
handicapped students and further improvements · in funding 
procedures. " . · 

(e) Notwithstanding subdivision (a), the chancellor may, upon 
recommendation. of the Director of Rehabilitation, allocate' amounts 
up to three times the amount authorized in . subdivision '(a) to 
provide for excess costs of ·educational services for severely disabled 
students as defined pursuant to subdivision (c)' of .Section 78014; 
provided, however, that any allocations ·made· pursuant to ~his 
subdiVision '(e) shall not resultin an increase in the·total am,ount of 
funds allocated pursuant .to .this section. Alloeati.oris.in excelis.,of seven 
hundred eighty-five dollars ($785) ~rstµderit shiill be.provided only 
to . progra~ ·-identified .·PY the . chance119r .. alld .':thE! ·: Direetor:·of 
Reh~ilitatlon . in ... accordance . :With .rules and .. regulations: adopted 
pursuant.to·subdivision-(b)_.: ·. · '· : .. .-· . .. · :""<" . .,., . 

(f) In the event that requests for apportionments. exceed the 
amo.unt of .state funds statutorily available, .. the. chancellor shall 
apportiOii. i:he statuforily available funds among community college 
districts· applying for such funds in accordance with guidelines 
established and approved by the chancellor _and. the· ·Director of 
Rehabilitation pursuant to this section. State apportionments shall be 
made only to districts which certify that all appropriate federal and 
local funds available for· programs for handicapped students are 
being ·utilized. · 

(g) The chancellor's office and the Department of.Rehabilitation 
shall jointly develop guidelines governing expenditures relating to 
handicapped students to prevent duplication in state expenditures 
for such students. · 

SEC. 4. Section 78035 is added to the Education Code, to read: 
78035. A handicapped district ·resident, notwithstanding any 

interdistrict attendance agreement or notice of restriction, shall be 
permitted to enroll and be admitted to a community college of 
another district which offers special programs or services not 
available in the district of residence. For purposes of tuition to be 
paid.on account of the attendance of the sfudent, the student shall 
be deemed to have been admitted pursuant to Section 78033. 

SEC. 5. ·The Chancellor of the California Community Colleges 
shall recommend to the Legislature not later than October l, 1979, 
whether or not the state should reimburse excess district costs arising 
from the employment of disabled . classified and certificated 
employees. 

SEC. 6. Sections l to 5, inclusive, of this act shall become 
operative on July 1, 1979. 
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CHAPTER36 

An act to amend Sections 40, 1042, 1330, 1891, 1904, 1908, 2104, 2502, 
4200; 4210, 4321, 4364, 5012, 5016, 5018, 5204, 5454, 8203, 8210, 8211, 
8212, 8240, 8242, 8245, 8246, 8248, 8250, 8250.l, 8251, 8252, 8254, 8321, 
8326, 8327, 8329, 8330, 8360, 8361, 8362, '8363, 8364, 8365, 8366, 8367, 
8368, 8369, 8383, 8395, 8500, 10101, 10103, 10104, 10106, 10601, 10602, 
10603, 10604, 10606, 12516, 14002, 14003, 14020, 15104, 16035, 16040, 
16044, 16057, 16058, 16063, 16192, 16250, 16310, 16343, 18383, 18535, 
19422, 19423, 19424, 19510, 19511, 19512, 19515, 19521, 19522, 21107, 
21108, 21110, 21111, 21112, 21180, 21183, 21189, 21192, 22112, 22114, 
22122, 22127, 22142, 22401, 22116, 22802, 22809, 23006, 23100, 23108, 
23401, 23506, 23702, 23703,23704, 23800, 23803, 23804, 23811, 23900, 
23903, 23909, 23910, 23918, 23919, 23920, 23921, 24100, 24200, 24203, 
24600, 33332, 35041.5, 35101, 35174, 35214, 35300, 35330, 35511, 35512, 
35515, 35518, 35704, 3&705, 37220, 37228, 39002, 39140, 39143, 39149, 
39210,39214,39227,39230,39321,39363.5, 39440,39602,39651,39674, 
39830, 40000, 40013; 41015, 41020, 41201, 41301, 41372, 41601, 41700, 
41718, 41761, 41762, 41640, 41856, 41857, 41859, 41863, 41886, 41888, 
41915, 42238, 42244, 42245, 42603, 42631, 42633, 42635, 42636, 42639, 
42643, 42831, 44008, 44009, 44228, 44263, 44274, 44335, 44346, 44853, 
44909,45023.5,45057,45203, 45205,45207,45250,46010,46111,463CXJ, 
48011, 48200, 48265, 48412, 48414,. 48938, 48980, 49061, 49063, 49065, 
49068, 49069, 49070, 49075, 49076, 49077, 51226, 5i767, 51872, 52002, 
52012, 52015, 52113; 52309, 52315, 52317, 52321, 52324, 52372, 52500, 
52.506, 52517, 52570, 52612, 54002, 54CXJ6, 54123, 54125, 54665, 54666, 
54669, 56336, 56601, 56717, 56811, 56829, 60014, 60101, 60201, 60202, 
60204, 60222, 60223, 60261, 60640, 60643, 60664, 66602, 68014, 69273, 
69274, 69511, 69532, 69536, 69538, 69565, 69566, 69582, 69583, 69584, 
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69602, 69604, 69605, 69621, 69623, 71046, 72023, 72246, 72419.5, 72511, 
72620, 72632, 72640, 74162, 74165, 74644, 74645, 76066, 76140, 76143, 
76210, 76221, 76223, .. :76225, 76230, 76231, 76232, 76240, 76242, 76243, 
76244, 78031, 78247, 78405, 78461, 78462, 78601, 78932, 79020, 79150, 
81033, 81130, 81133, 81139, 81160, 81165: 81178, 81180, 81350, 81363.5, 
81390, 81602, 81651, 81820, 81822, 81831, 81833, 82321, 82508, 84035, 
84040, 84201, 84301, 84322, 84324, 84327, 84362, 84520, 84521, 84522, 
84526, 84528, 84533, 84701, 84706, 84790, 84817, 84836, 84838, 85132, 
85133, 85133.5, 85203, 85231, 85233, 85235, 85236, 85239, 85243, 85431, 
87008, 87009, 87215, 87290, 87422, 87~70, 87830, 88070, 88203, 88205, 
88207, 89033, 89301, 89304, 89505, 89900, 89903, 90273, 92492, 94110, 
94144, 94151, 94153, 94190, 94191, and 94324 of, to amend the heading 
of Article 5 (commencing with Section 8360) of Chapter 2 of Part 6 
of, and the heading of Article 5 (commencing with Section 19510) of 
Chapter 8 of Part 11 of, to add Sections 1294.5, 1910, 2112, 2113, 2500.3, 
2506.5, 5015.5, 5203.5, 8243.5, 8331, 8512, 16051.5, 16071.5, 16321.7, 
16330.5, 18534.3, 18534.5, 22141, 22141.5, 22229, 22504, 22608, 22725, 
22726, 22727, 23400.5, 23701, 23904.5, 23910.5, 23910.6, 24104, 24105, 
24202, 33318, 35016, 35046, 35511.4, 35511.5, 35512.1, 35512.2, 35512.3, 
35512.4, 35512.5, 35513.5, 37065.4, 37065.5, 39002.5, 39141.6, 39234, 
39384, 39617, 39645.5, 39646, 39649.5, 41716.5, 41760.5, 41836, 41841, 
42239.5, 42244.2, 42244.3, 42244.4, 42244.5, 42244.6, 42244.7, 42637.5, 
42649, 42650, 42901.5, 44253.5, 44253.6, 44978.5, 45206.5, 48204, :48985, 
49064, 51224, 51225, 51225.5, 51411, 51760.5, 52022.5, 52310.5, 52327.5, 
52331, 52501.3, 52501.5, 52610, 56033.5, 56034.5, 56613.5, 56728.5, 60200, 
66903:2, 66903.4, 66903.6, 68082, 71094, 71095, 72013, 72026.5, 72241.5, 
72426, 74011.5, 74161.4, 74162.3, 74162.5, 74162.7, 74163.5, 76222, 78014, 
78440, 78452, 78460.5, 78462.5, 81033.5, 81131.6, 81184, 81363, 8i645.5, 
81646, 81649.5, 84521.5, 84524.5, 84726, 84730.5, 84850, 85112, 85134.5, 
85237.5, 85265, 85266, 87781.5, 88205.5, 89519, and 89546 to, to add 
Article 6 {commencing with ~ection 1340) to Chapter 2 of Part 2, 
Article 2 (commencing with Section 7050) to Chapter' 1 of Part 5, 
Article 14.5 (commencing with Section 18555) to Chapter 3 of Part 
11, Chapter 1.5 (commencing with Section 33080) to Part 20, Article 
8 (commencing with Section 33400) to Chapter 3 of Part 20, Article 
13.5 (commencing with Section 35335) to Chapter 2 of Part 21, 
Article 2 (commencing with Section 39030) to Chapter 1 of Part 23, 
Chapter 12 (commencing with Section 43000) to Part 24, Article 3 
(commencing with Section 52160) to Chapter 7 of Part 28, Chapter 
13 (commencing with Section 67100) to Part· 40, Article 9 
(commencing with Section 81190) to Chapter 1 of Part 49, Article 4:5 
(commencing with Section. 84762) to Chapter 5 of Part 50, Article 2.5 · 
(commencing with Section 89550) to Chapter 5 of Part 55, and 
Chapter 3.5 (commencing with Section 94360) to· Part 59' of, to add 
and repeal Sections 10916, 39213, 39233, 46605.5, 68076.6, 68077.5, 
69538.5, 81163, and 81183 · of, to add and repeal Chapter 2.5 
· (commencing with Section 8400) of Part 6 and Article 1.5 
(commencing with Section 69503) of Chapter 2 of Part 42 of, to 
repeal Sections 8380, 8512, 10605, 10608, 14030, 16078, 22141, 23700, 
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23701, 24202, 24501, 33384, 35517, 37531, 37645, 39215, 39216, 39217, 
39218, 39219, 39.220, 39221, 39222, 39223, 39224, 39646, 44034, 44641, 
45314, 45315, 45316, 49064, 51224, 51225, 52152, 52390, 52610, 52613, 
54109, 54425, 54601, 54640, 54641, 5467p, 56616, 56630, 56631, 56632, 
58513, 60200, 60247, 60630, 606.31, 606.32, 68110, 74167, 76222, 78000, 
78400, 78440, 78450, 78460, 78463, 78615, 81166, 81167, 81168, 81169, 
81170, 81171, 81172, 81173, 81174, 81175, 81646, 84524, 84525, 84721, 
84722, 84723, 84731, 84760, 84770, 84780, 84850, 85112, 85130, 85135, 
85136,85137,85138,85139,85140,85141,87034,88133,88134,and88135 
of, and to repeal Article 2 (commencing with Section 5050) of 
Chapter 1 of Part 4, Chapter 4 (commencing with Section 5500) of 
Part 4, Article 4 (commencing with Section 54680) of Chapter 9 of 
Part 29, and Article 3 (commencing with Section 84550) of Chapter 
4 of Part 50 of, the Education Code as enacted by Chapter 1010 and 
'Chapter 1011 of the Statutes of 1976, and to repeal Sections 91, 190.5, 
373, 403, 472, 473, 474, 475, 477, 653, 895.12, 924.6, 945.l, 1009.7, 1070, 
1073, 1081.5, 1102, 1114, 1117.5, 1118, 1120, 1203.2, 1203.5, 1251, 1463, 
1992, 1992.l, 1992.2, 1993, 1993.1, 1993.2, 1993.3, 1993.4, 1993.5, 1994.l, 
1996,1999,2369,2370,3100,3106,3202,3255,5201,52.07,5302,5605.15, 
5605.16, 5701, 5702.l, 5702.5, 5708, 5746, 5746.1, 5749.8, 5750.6, 5750.10, 
5753, 5753.l, 5756, 5756.l, 5756.5, 5757, 5757.l, 5764.5, 5768.2, 5768.6, 

. 5769, 5769.4, 5778, 5778.5, 5779, 5780, 5902, 5985.1, 5991, 6443.5, 6445.1, 
6445.11, 6445.14, 6445.22, 6499.56, 6499.57, 6499.60, 6499.232, 6499.237, 
6750.1, 6755.4, 6812.1, 6820.5, 6871.6, 6872.1, 6880.16, 6880.46, 6950.6, 
7020, 7451.7' 7451.11, 7455.3, 7456, 7459, 7460, 7463.5, 7466.5, 8573, 8574, 
8574.5, 8575, 9222; 9322, 9400, 9401, 9402, 94()4, 9422, 9423, 9461, 10705, 
10805.1, 10921, 10926, 10932, 10934, 10935, 10936, 10939, 10940, 10941, 
10946, 10947, 10948, 10953, 11002, 11251, 11475, 11475.1, 11475.2, 
11475.5, 11476.l, l1477, 11481, 11487, 11501, 12101, 12101.1, 12406, 
12603, 12605, 12851, 12910, 129P, 13116.l, 13125.4, 13125.5, 13134, 
13135.l, 13166, 13175, 13.220.16, 13271, 13329, 13401.5, 13468.4, 13501.5, 
13529, 13656, 13656.2, 13656.4: 13657, 13708, 13830, 13832, 13835.2, 
13838, 13846.5 as added by Chapter 1308 of the Statutes of 1976, 
13846.5 as added by Chapter 1412 of the Statutes· of 1976, 13846.8, 
13870.2, 13931, 13946, 13969, 13988.1, 13988.2, 13988.3, 13997, 14023, 
14031, 14056, 14070, 14076, 14084.l, 14100.5, 14111, 14116.5, 14ll6.10, 
14152, 14153, 14154, 14155, 14180, 14185, 14186, 14189, 14210, 14210.5, 
14214, 14.214.1, 14.214.3, 14.220.l, 14.220.5, 14225, 14226, 14227, 14228; 
14245, 14245.2, 14.260, 14.280, 14983, 14284, 14390, 15002.1, 15002.2, 
15002.3, 15451, 15452.3, 15454, 15459.1, 15501, 15503.1, 15503.5, 15516, 
15518, 15518.01, 15518.2, 15716, 15802.l, 15815, ]5835, 15955.3, 15955.5, 
15957.1, 15958, 16051.1, 16053.1, 16075, 16501, 16521, 16665, 16702, 
16709, 16710, 16711, 16720, 16721, 16722.1, 16725, 16726, 16728, 16730, 
16730.1, 16732, 16733, 16735, 16740.5, 16746, 16746.5, 167.SO, 16751, 
16752, 16760, 16761, 16762, 16763, 16764, 16765, 16766, 16767, 16768, 
16769, 16783, 16794, 16851, 17203, 17206, 17262, 17301, 17301.2, 17301.9, 
17301.12, 17301.13, 17303.5, 17303.6, 17402, l74CY7, 17411.l, 17503, 
17601.l, 17611, 17651, 17667, 17668.6, 17668.8, 17669, 17701.4, 17702, 
17702.2, 17946, 17951, 17951.l, 17970, 1805.S, 18056, 18057, 18060, 
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18102.6, 18102.9, 18151, 18258, 19576, 19578, 19581, i9584.4, 19589, 
19590, 19594, 19601.5, 19682.5, 19699.9, 19700.51, 19700.78, 19700.608, 
19700.695, 20065, 20061, 20076, 20078, 20110, 20204, 20212, 20213, 
20450.5, 20452, 20456.4, 20803, 20905, 20905.55, 20906, 20906.l, 20906.2, 
20906.3, 20906.4, 20906.5 as added by Chapter 323 of the Statutes of 
1975, 20906.5 as added by Chapter 397 of the Statutes of 1976, 20907, 
20935, 20935.1, 20935.15, 20935.2.:20954, 21102, 21104, 21106, 21107, 
21107.6, 21109, 21113, 21118, 21119, 21352, 21702.2, 22601, 22712.5, 
22712.6, 22712.7, 22809, 22855.5, 22856.5, 228.59.6, 23583.22, 23604.5, 
23802, 23805, 24054, 24055, 24204, 24217, 24317, 25393, 25411.5, 25411.7, 
25424.3, 25425, 25430.1, 25430.3, 25430.4, 25430.5, 25430.7, 25430.8, 
25430.9, 25430.10, 25430.12, 25430.14, 25430.15, 25430.16, 25457.5, 
25502.l, 25505.4, 25505.8, 25505.20, 25506.5, 25515.3, 25515.7, 27803, 
27804, 27805, 27901, 27902, 27902.1, 27903, 27952, 27953, 28204, 28455.1, 
28455.2, 28456, 29042, 30303, 30313, 30320, 30321.5, 30328, 30329, 31026, 
31058, 31059, 31061, 31062, 31063, 31151, 31154, 31160, 31163, 31913, 
31913.5, 40201, 40402, 40405, 40406, 40406.5, 41006, 41007, 41001.1, 
41202,41203,41402,41403.1,41404,41801, 41803,42200,42401, 43003, 
43203, 45000, and 45022 of, to repeal Article 2.5 (commencing with 
Section 27) of Chapter l of Division 1, Article 7 (commencing with 
Section 490) of Chapter 3 of Division 2, Article 9.5 (commencing with 
Section 1084) of Chapter 3 of Division 4, Article 14.5 (commencing 
with Section 1900) of Chapter 6 of Part 2 of Division 1 of Title 1, 
Chapter 5.76 (commencing with Section 5767) of Division 6, Article 
1.5 (commencing with Section 12930) of Chapter 1 of Division 10, 
Article 2 (commencing with Section 15051) of Chapter l of Division 
ll, Division 12.4 (commencing with Section 16690), Article 8.2 
(commencing with Section· 17971) of Chapter 3 and Chapter 3.9 
(commencing with Section 20940) of Division 14, Chapter 1.2 
(commencing with Section 22509) and Chapter 4.5 (commencing 
with Section 22670) of Division 16.5, Article 3 (commencing with 
Section 24320) of Chapter 9 of Division 18, Article 11.5 (commencing 
with Section 28520) of Chapter 6 of Division 20, Chapter 1.5 
(commencing with Section 29090) of Division 21, and Article 1 
(commencing with Section 40100) of Chapter 1 of Division 25 of, and 
to repeal the headings of .Chapter 4 (commencing with Section 
16760) of Division 12.5, and Article.4 (commencing with Section 
27901) of Chapter 5 of Division 20 of, the Education Code as enacted 
by Chapter 2 of the Statutes of 1959,relating to education law and 
declaring the urgen::y thereof, to take effect immediately. 

[Approved by Governor April 29, 1977. Flied with 
Secretary of State April 29, 19TI.] 

The people of the State of California do ·enact as' follows: 

SECTI°ON l. This act shall be known and may be cited as the 1977 
Education Code Supplemental Act. · 

SEC. 1.5. Section 40 of the Education Code as enacted by C.hapter 
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SEC. 535. Section 84850 is added to the Education Code as enacted 

by Chapter 1010 of the' Statutes of 1976, to read: 
84850. (a) The Chan·~ellor of the California Community Colleges 

shall apportion to each community college district for the purpose of 
funding the excess direct district cost of providing special facilities, 
special educational material, educational assistance, mobility 
assistance, transportation, and program developmental services for 
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handicapped students enrolled at a community college as defined in 
Section 78014, who have demonstrated a need for such services, an 
amount not exceeding seven hundred eighty-five dollars ($785) in 
each fiscal year for each such' handicapped student. 

(b) The Board of Governors of the California Community Colleges 
shall adopt rules and regulations for detennining program and 
service components and appropriation of resources to community 
college districts pursuant to Section 78014. Such rules and regulations 
shall be based upon guidelines, developed and approved by both the 
chancellor and the Director of Rehabilitation after public bearings, 
and shall be appropriate to the educational needs of handicapped 
students enrolled at a community college. 

The chancellor and the Di'l'ector of Rehabilitation shall incorporate 
suggestions from other interested persons and organizations in the 
guidelines where feasible and appropriate. 

If the chancellor and the Director of Rehabilitation are unable to 
agree upon any portion or portions of the guidelines, each may 
submit guidelines to the board of governors, which may base the 
rules and regulations which it adopts on any combination ·of 
guidelines submitted. 

(c) Each community college district receiving' an allowance under 
this section shall report. to the chancellor on forms and at such times 
as he shall provide, all expenditures and incomes related to 
handicapped students for whom such allowances are made. H the 
chancellor determines that the current expense of educating such 
students does not equal or exceed the sum of basic state aid and state 
equalization aid provided in the regular community college 
foundation program per unit of average daily attendance, the 
allowance provided under this section and any amount of local tax 
funds contributed to the . foundation program for each such 
handicapped student in average daily attendance in the district, then 
the amount of such deficiency shall be ·withheld · from state 
apportionments to the district in the succeeding fiscal year in 
accordance with the procedure prescribed in Section 84330. 

( d) The chancellor and the Director of Rehabilitation shall review 
programs for handicapped students funded pursuant to this section 
and shall report, jointly or separately, their findings and 
recommendations to the Legislature not later than February 15, 
1978. The report. shall include recommendations relative to 
appropriate levels of support for programs and services for 
handicapped students and further improvements in funding 
procedures. 

(e) Notwithstanding subdivision (a), the chancellor may, upon 
recommendation of the Director of Rehabilitation, allocate amounts 
up to twice the amount authorized in subdivbion (a) to provide for 
excess costs of educational services for severely disabled students as 
defined pursuant to subdiviSion (c) of Section 78014; provided, 
·however, that any allocations made pursuant to this subdivision (e) 
shall not result in an increase in the total amount of funds allocated 
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pursuant to this section. Allocations in excess of seven hundred 
eighty-five dollars ($785) per student shall be provided only to 
programs identified by the cl'lancellor · and the Director of 
Rehabilitation in accordance with rules and regulations adopted 
pursuant to subdivision (b). · 

(f) In the event that requests for apportionments exceed the 
amount of state funds statutorily available, the chancellor shall 
apportion the statutorily available funds among community college · 
districts applying for such funds in accordance with guidelines 
established and approved by the chancellor and the Direct.or of 
Rehabilitation pursuant to this section. State apportionments shall be 
made only to districts which certify that all appropriate federal and 
local funds available for programs for handicapped ~tudents are 
being utilized. . , 

. (g) The chancellor's office and the Department of Rehabilitation 
shall jointly develop guidelines governing expenditures relating to 
handicapped students to prevent duplication in state expenditures 
for such students. · · 
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SEC. 631. Section· 84731 of l;he Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 632. Section 84760 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 633. Section 84770 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 634. Section 84780 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 635. Section 84850 of the Education Code as enacted by 
Chapter 1010· of the Statutes of 1976 is repealed. 

SEC. 636. Section 85112 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 637. Section 85130 of th~ Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 638. Section 85135 of the Education Code, as amended by 
Chapter 1011 of the Statutes of 1976, is repealed. · 
· SEC. 639. Section 85136, of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 640. Section 851'37 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 641. Section 85138 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 642. Section 85139 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 643. Section 85140 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 644. Section 85141 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 645. Section 87034 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 646. Section 88133 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 647. Section 88134 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 648. Section 88135 of the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is repealed. 

SEC. 649. Article 2.5 (commencing with Section 27} of Chapter 1 
of Division 1 of the Education Code, as added by Chapter 777 of the 
Statutes of 1976; is repealed. 

SEC. 650. Section 91 of the Education Code, as amended by 
Chapter 1176 of the Statutes of 1976, is repealed. · 

SEC. 651. Section 190.5 of the Education Code, as amended by 
Chapter 643 of the Statutes of 1976, is repealed. 

SEC. 652. Section 373 of the Education Code, as added by Chapter 
855 of the Statutes of 1976, Is repealed. 

SEC. 653. Section 403 of the Education · Code, as amended by 
·Chapter 1012 of the Statutes of 1976, is repealed. 

SEC. 6M. Section 472 of the Education Code, as amended by 
· Chapter 1012 of the Statutes· of 1976, is repealed. 
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incorporate the changes made iii. the Education Code, in 1976, into 
the Education Code as enacted by Chapter 1010 of the Statutes of 
1976. It is not the intent of the Legislature to make any substantive 
change in the law. . 

SEC. 1136. This act is an. urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
inlmediate effect. The facts constituting such necessity are: 

The new reorganized Education Code, enacted by Chapter 1010 
of the Statutes of 1976, will become operative on April 30, 1977, which 
is long before the effective date of ordinary statutes enacted in 1977 
.in the 1977-78 Regular Session of the Legislature. Other 1976 
education legislation was directed to the Education Code as enacted 
by Chapter 2 of the Statutes .of 1959. This bill would adapt such other 
education legislation enacted in 1976 to the reorganized Education 
Code as enacted by Chapter 1010 of the Statutes of 1976. In order that 
statutory continuity may be maintained and that administrative 
confusion may be avoided, such adaptation must become operative 
on the operative date of the new Education Code. It is, therefore, 
necessary that this act take effect immediately as an urgency statute. 
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§ 67007 
Repealed 

Chapter 12.3 

EDUCATION CODE 

ffiGHER EDUCATION FACILITIES BOND ACT OF JUNE 1994 [REJECTED] 

Chapter 1£.8, added by StaUi.1994, c. 18 (S.B.46), § 1, (Prop. 1C), eff. MaTCh 15, 1994, 
consisting of§§ 67010 to 67025, to be in effect, upon adoption by the voters, was 

rejected by the voters at the June 7, 1994. prirrw:ry election. 

§§ 67010 to 67025. Rejected 

Historical and Statutory Notes 

Section 2 of Stats.1994, c. 18, provides: of June 1994, [Prop. IC was rejected at the June, 1994, 
"Section l of this act ehall take effect upon.the adoption primary election] set forth in Section 1 of this act." 

by the voters of the Higher Education Facilities Bond Act. 

Chapter 13 

STUDENT RECORDS [REPEALED] 

Chapter 18 was repealed by Sta.ts.1995, C: 758 (AB.446), § 50. 

Cross References 

Inforination Practices Act of 1977; student records, see 
Civil Code § 1798.74. 

§§ 67100 to 67147.5. Repealed by Stats.1995, c. 758 (A.B.446), § 50 

Historical and Statutory Notes 

Section 67184, .added by Stata.1989, c. 693, § 1, related Section 67148 was amended, prior to repeal, by Stats. 
to records of disciplinary lll!tion in connection with aexnal 1989, c. 693, § 2; Btat.s.1993, e. 8 (A.B.46), §. 8. 
assault or physic:al abuse. 

Section 67140.6, added by Stat.s.1991, e. 811 (A.B.771), 
§ 1, related to disclosure of student records to state 
agencies. 

§ 67175. Renumbered § 67500 and amended by Stats.1988, c. 160, § 29 

Historical and Statutory Notes 

Section 67176, added by StAts.1986, e. 1169, § 1, and 
Stats.1986, e. 1224, § 1, was renumbered § 67600 and 
amended by State.1988, e. 160, § 29. · Section 67176, ae 
added by Stat.s.1986, c. 1169, § 1, was repeilled by StAts. 

1989, e. 1360, § 36, leaving § 67176, ae added by Stats. 
1986, c. 1224, § l, subsequently renumbered and amend
ed, in full force and effect. 

Chapter 14 

DISABLED STUDENT SERVICES 

Article Section 
1. General Provisions ................ : ............. : ................................ 67300 
2. Reader Services ................................................................... 67305 
3. State-Funded Services ........................................................... 6731 O 

Chapter 14 was added by Stata.1995, c. 758 (AB.446), § 54. 

Former Chapter 14, consisti:ng of §§ 67800 to 67808, was repealed by Stai.8.1995, c. 758 
(A.B.446), § 52. 
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Section 

Article 1 

GENERAL PROVISIONS 

Section 

§ 67301 

67800. Minimum level and quality; regulations; 
reader services. 

67801. Parking exemptions for disabled persons; · 
visitor parking; UBe of fees; audits. 

67802. Electronic format; instructional materials 
for university or college students; stu
dents with disabilities: 

67803. Repealed. 

Article 1 was added by Stats.1995, c. 758 (A,B.446), § 54. 

, § 67300. Minimum level and quality; regulations; reader services 

Services for disabled students provided by the California Community Colleges and the California State 
University shall, and services provided for the University of California may, at a minimum, .conform to 
the level and quality of those services provided by the Department of Rehabilitation to its clients prior to 
July .1, 1981. However, nothing in this chapter requires the California Community Colleges, the 
California State University, or the University of California to provide the· services for disabled students in 
the same manner as those services were provided by the Department of Rehabilitation. 

The Board of Governors of the California Community Colleges and the Trustees of the California State 
University shall, for their respective systems, and the Regents of the University of California may adopt 

, regulations to implement this chapter; 

Notwithstanding any other provision of this section or Section 67805, blind students who are attending 
California Community Colleges under the sponsorship of the Department of Rehabilitation shall have all 
reader services provided ditectly by the Department of Rehabilitation. Reader services provided by the 
Department of Rehabilitation pursuant to this section shall be furnished in accordance with federal and 
state law. The Department of Rehabilitation shall seek federal funds for the provision of readers to blind 
students pursuant to this section. · 

(Added by Stat.s.1995, c. 758 (A.B.446), § 64.) 

Historical and Statutory Notes 

1995 Legislation 
Fonner § 67300 was amended by State.1991, c. 6Z6 

(A.B.1021), § 1, end repealed by Sta.ts.1996, c. 768 (A.B. 
446), § 62. See, now, tbls section. 

Derivation: Former § 67800, added by Btata.1981, c. 
796, § 2, amended by Sta.ts.1986, c. 903, § 1; Btata.1986, c. 
248, § 34; smt:s.1987, c. 998, § 1; Stat.e.1991, c. 626, § 1. 

Library References 

Legal J urleprudences 

Cal Jur Sd Univ & C § 107. 

§ 67301. Parking exemptions for disabled persons; visitor parking; use of fees; audits 

(a) The Board of Governors of the California CommunitY Colleges and the Trustees of the California 
State University shall, and the Regents of the University of California may, adopt rules and regulations 
presi:noing requirements similar to those provided by Section 22.511.5 of the Vehicle Code and· all other 
applicable sections of the Vehicle Code relating to. parking exemptions for disabled persons, as defined by 
Section 295.5 of the Vehicle Code, and disabled veterans, as defined by Section 295.7 of the Vehicle Code. 
The rules and regulations shall include authorize.ti.on ·to park for unlimited periods in iime-restricted 
parking zones and .to park in any metered parking space without being required to pay any par~g · 
meter fee.-or to display a parking permit other than p11n1uant to Section 5007 or 22511.55 of the Vehicle 
Code, provided those spaces are otherwise available for use by the general public. The adopted 
regulations shall authorize parking at campus facilities and grounds by students with disabilities and by 
persons providing transportation services to students with disabilities. Except as otherwise provided in 
this section students with disabilities and persons providing transportation to students with disabilities 
shall be reqmred to display a valid parking permit, if applicable, for the campus attended. Nothing in 
this section prohibits the adoption of rules and regulations providing greater accessibility for students 
with disabilities and persons providing transportation services to those students. 

The adopted rules and regulations shall exempt s:tudent.s wi~ disab?i~es 8:11d p~ns ~ding 
traruqiortation services to these persons from any applicable parking restrictions m areas including, but 
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not limited to, metered parking spaces and parking facilities designated for use by students, faculty, 
adminiBtrators, and employees. 

(b) The Regents of the Univeniity of California may provide, and the Trustees of the California State 
University ehall provide, a.nd the Board of Governors of.the California Community Colleges ehall adopt 
rules a.nd regulations requiring the governing board of each community college district to provide, visitor 
parking a.t each campus of the university or district at no charge for a disabled person; as defined by 
Section 295.5 of the Vehicle Code, or disabled veteran, llB defined by Section 295.7 of the Vehicle Code, or 
as defined by each segment's policy concerning the provision of services to students with disabilities, 
whichever is more inclusive, and for persons providing transportation services to individuals with 
disabilities. Whenever parking designated for a disabled person is provided on any campus of the 
University of California, the California State University, or a community college district in 11 facility 
controlled by 11 mechanical gate, that university. or district shall also provide accomniodil.tions for any 
person whose disability prevents him or her from operating the gate controls. These accommodations 
may be provided by making arrangements for disabled persons to be assisted in the operation of the gate 
controls, or through other effective and reasonable means the university or district may devise. Nothing 
in this subdivision shall be construed to require the replacement or elimination of special parking facilities 
restricted for the use of· disabled persons located on the campuses . of these universities or districts.· · 

It is . the intent of the Legislature that community college districts shall utilize the proceeds from 
parking fees charged to commuliity college students and employees to offset costs· incurred by these 
districts in accommodating disabled persons pursuant to the requirements of this section . 

. (c)° The Board of Governors of the California Community ccinegiis a.tid the Trustees of the Callrornla 
State, University shall, and the Regents of the University of California may, establish procedures for the 
purpose of conducting biennial audits to determine whether individus.I campuses are in compliance with 
,all state building code requirements rB!ating to the location and the designation of minimum percentages 
of available campus parking spaces for use by students with disabilities, as determined by guidelines of 
·Section .14679 of the Government Code, Section 2-7102 of Title 24 of the California Code of Regul~ons, 
Part 40 (commencing with Section 40.1) of Title 24 of the Code of Federal Regulations, Section 1190.81.of 
Title 86 of the Code of Federal Regulations, or their successor provisions,' or any other applicable 
provisions of law, whichever provides the greater accessibility for disabled persons. 

• • • 
(Added by Stats.1995, e. 758 (A.B.446), § 54. Amended by Stats.2001, c. 745 (S.B.1191), § 88, eff. Oct.12, 
2001.) ' 

Historical and Statutory Notes 

1995 Legislation Derivation: Fonner § 67311.6, added by 8tats;1990, c. 
Fonner § 67301 was repealed by Stats.1996, c. 758 1066, § 1, amended by Stats.1992, c. 1248, § 4. 

(A.B.446), § 62. See, now, Education Code § 6'7806. , 

§ 67302. Electronic format; instructional materials for university or college students; students 
with disabilltiee 

(11) An individual, firm, partnership or corporation that P.ubliehes or manufactures printed instructional 
materials for students attending the .University of California, the California State University, or 11 
California Community College, eh all provide to the university, college, or particular campus of the 
university or college, for use by students attending the University of California, the California State 
University, or a. California Conununity College, any printed instructional material in an electronic format 
mutually agreed upon by the publieher or manufacturer and the college or campu8. Computer files or 
elecb'onic versions of printed instructional materials shall maintain the structural integrity of the printed 
instructional ~terial, be c~mpatible wi~' commonly used braille translation and speech synthesis 
so~, and mclude corrections and rev1s10ns as may be necesBllrY. The computer files or electronic 
versions of the printed instructional material shall be provided to the university, college, or pii.rticular 
eampus of the university or college at no additional coat and in a timely manner, upon receipt of a written 
request that does all of the following: . 

(1) Certifies that the university, eollege, or particular campus of· the nniversity or college has 
purchased the printed instrUctional material for use by a student with a disability or that a student with a 
disability attending ot registered to attend that university, college, or particular campus of the university 
or college has purchased the printed instructional ma.teria.1. . 

(2) Certifies .that the student has a disil.bility that prevents him or her from using standard 
. instructional materials. · . 

(8) Certifies that the printed instructional material is for use by the Student in connection with a course 
in .whic_h he or she is registered or enrolled at the university, college, or particular campus of the 
univBI'Slty or college. 
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(4) Is signed by the coordinator of services for students with disabilities at the university, college, or 
particular campus of the university or college or by the campus or college official responsible for · 
monitoring compliance with the Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) at the 
university, college, or particular campus of the university or college. , 

(b) An individual, finn, partnership or corporation specified in subdivision (a) may also require that, in 
addition to the conditions enumerated above, the request shall include a statement signed by the student 
agreeing to both of the follOwing: 

. (1) He or she will use the electronic copy of the printed instructional material in specialized format 
solely for his or her own educational purposes. · 

(2) He or she will not copy or duplicate the printed instructional material for use by others. 

(c) If a college or university permits a student to directly ime· the electronic version of an instructional 
material, the disk or file ehall be· copy-protected or the college or university shall take other reasonable 
precautions to ensure that students do not copy or distribute electronic versions of instructional materials 
in violation of the Copyright Revisions Act of 1976, as amended (17 U.S.C. Sec.101 et seq.). 

(d) An individual, firm, partnership or corporation that publishes or manufactures nonprinted instruc
tional materials for students attending the University of California, the California State University, or a 
California Community College shall provide computer files or other electronic versions of the nonprinted 
instructional materials for use by students attending the University of California, the California State 
University, or a California Community College, subject to the same conditions set forth in subdivisions (a) 
and (b) for printed instructional materials, when technology is available to convert these nonprinted 
instructional materials to a format that maintains the structural integrity of the nonprinted instructional 
materials that is compatible with braille translation and speech synthesis software. 

(e) For purposes of this section: 

(1) "Instructional material or materials" means textbooks and other materials written and published 
primarily for use by students in postsecondary instruction that are required or essential to a student's 
success in a course of study in which a student with a disability is enrolled. The determination of which 
materials are "required or essential to student success" shall be made by the instructor of the course in 
consultation with the official making the request pursuant to paragraph (4) of subdivision (a) in 
accordance with guidelines issued pursuant to subdivision (i). "Instructional material or materials" does 
not include nontaxtual mathematics and science materials until the time software becomes commercially 
available that permits the conversion of existing electronic files of the materials into a format that is 
compatible with braille translation software or alternative media for students with disabilities. 

(2) "Printed instructional material or materials~' means instructional material or materials in book or 
other printed form. 

(3) "Nonprinted instructional materials" means instructional materials in formats other than print, and 
includes instructional materials that require the availability of electronic equipment in order to be used as 
a learning resource, including, but not necessarily limited to, software programs, video disks, and video 
and audio tapes; 

(4) "Struetural integrity" means all of the printed instructional material, including, but not limited to, 
the text of the material, sidebars, the table of contents, chapter headings and subheadings, footnotes, 
indexes, glossaries, and bibliographies. "Structural integrity" need not include nontextual ·elements such 
as pictures, illustrations, graphs, or charts. If good faith efforts fail to produce an agreement pursuant to 
subdivision (a) between the publisher or manufacturer and the university, college, or particular campus of 
the .university or college, as to an electronic format that will preserve the structural integrity of the 
printed instructional material, the publisher or manufacturer shall provide the instructional material in 
ASCII text and shall preserve as much of the structural integrity of the printed instructional material as 
possible. 

(5) "Specialized format" m~ braille, audio, or digital text that is exclusively for use by blind or other 
pereons with disabilities. - · 

(f) Nothing in this section shall be construed to prohibit a university, college, or particular campus of 
the university or college from assisting a student with a disability by using the electronic vereion of 
printed instructional material provided pursuant to this section solely to transcribe or arrange for the 
transcription of the .printed instructional material into braille. In the ev_ent a .trans~ption is ~e, t:tie 
campus or college shall have the right to share the braille copy of the printed instructional material with 
other students with disabilities. · 

(g) The Chancellor of the California Community Colleges, the Chancellor of the California State 
University, and the President of the University of California may. each ~lish_ one or. more een~ 
within their respective segments to process requests for e!ectroruc vere1ons of Ullltruc1'.ional materials 
pursuant to this section. If a segment establishes a center or centers, each of the following shall apply: 
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(1) The colleges or campUBes designated as within the jurisdiction of a center shall submit requests for 
instructional material ma.de pursuant to para.graph (4) of subdivision {a) to the center, which shall 
trarumrit the request to the publisher or manufacturer. 

(2) If there is more than one center, each center shall make every effort to coordinate requests within 
its segment. . 

(3) The publisher or manufacturer of instructional material shall be required to honor and respond to 
only those requests submitted through a designated center. · 

(4) If a publisher or manufacturer has responded to a request for instructional materials by a center, 
or on behalf of all the centerS within a segment, &Jl subsequent requests for these instructional materials 
shall be satisfied by the center to which the request ie ma.de. 

(h) Nothing in this section sh&Jl be deemed to authorize any UBe of instructional materials that would 
constitute an infringement of copyright under the Copyright Revision Act of 1976, as amended (17 U.S.C. 
Sec. 101 et seq.). 

(i) The governing boards of the California Community Colleges, the California State University, and 
the University of California eh&Jl each adopt guidelines consistent with this section for its implementation 
and administration. At a minimum, the guidelines .eh&Jl address all of the following: 

(1) The designation of materials deemed "required or essential to student success." 

(2) The determination of the availability' of technology for the eonversion of nonprinted materials 
pursuant to subdivision (d) and the converaion of mathematics and science materials pursuant to 
paragraph (4) of subdivision (e). 

(8) The procedures and standards relating to distribution of files and materials pursuant to subdivi· 
sions (a) and (b). · 

( 4) Other matters as are deemed nece8sal-y or appropriate to carry out the purposes of this section. 

(j) Failure to comply with the requirements of this section shall be a violation of Section 64.1 of the 
Civil Code. 

(Added by Stats.1999, c. 379 (A.B.422), § 1.) 

·Historical and Statutory Notes 

1995 Legislation 1995, e. 758 (A.B.446), § 62. Bee Education Code 
. Former § 67302, added by Stat.a.1991, c. 626 (A.B.1021), § 67306. 

§ 2, relating t.o reader services, WBB repealed by St.at.a. 

§ 67303. Repealed by Stats.1995, c. 758 (A.B.446), § 52 

Historical and.Statutory Notes 

The repealed section, added by State.1991, c. 626 (A.B. 
1021), § 8, related t.o reader services. See, now, Education 
Code § 67807. 

Article 2 

READER SERVICES 

Section 
67305. Reader and interpreter services; use of 

federal and state vocational rehabilit.a
tion funds. 

67306. Selection from list of readers having stan
dard skills; meeting place; exceptio11B; 

Section 
form; not.ice of opt.ion to choose alterna
tive reader and location. 

67307. Reader services for required papers; de
sirable and final number of hours. 

Amcle £ was added by Stata.1995, c. 758 (AB.446), § 54. 

§ 67305. Reader and int.erpreter services; · use of federal and state vocational rehabilitation funds 

Notwithstanding the provisions of Section 67300, federal and state vocational rehabilitation funds may 
be u.tilized to provide reader and interpreter services to clients of the Department of Rehabilitation, 
provided that those funds are administered in full eompliance with applicable federal and st.ate laws and 
regulations and the policies and procedures of the Department of Rehabilitation. . 
(Added by Stats.1996, c. 758 (A.B.446), § 54.J 
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Historical and Statutory Notes 

· Derivation: Fonner § 67801, added by St.at.s.1988, e. 
328, § 28.B. 

§ 67307 

§ 67306. Selection from list of readers having standard skills; meeting place; exceptions; form; 
notice of option to choose alternative reader and location 

(a) California State University systemwide policy governing the provision of services to students with 
disabilities shall include a requirement that Disabled Student Services (DSS) directors maintain a list of 
readers who meet certain standards. These standards 'shall include some college education, a 3.0 grade 
point average, or the possession of equivalent skills. It is expected that most student.a will select a reader 
from this list. · 

(b) In addition, systemwide policy shall require that student.a and readers meet in a mutually agreeable 
public facility, either on campus or off camp11S, as appropriate to the student's coursework and consistent 
with campllB policy. Request.a for, and explanation of, the need for exceptions to this regulation shall be 
made in writing by a student on a standardized form developed by the California State University and 
maintained on file. 

(c) Students who prefer a reader not on the campus list or prefer alternative locations for services 
mutually agreed to by the reader and the student, shall file written requests on a standardized form 
provided by the DSS director, or his or her designee, and developed by the California State University, to 
be maintained on file. 

(d) At the beginning of each· term, student.a shall receive a notice informing them of the option to 
choose a reader not on the list and to choose a location for receiving reader services in a nonpublic 
facility. The·notiee shall be signed by both the student and the DSS director, or his or her designee, and 
shall be maintained on file. · 

(Added by Stat.s.1996, c. 768 (ll.446), § 64.) 

Historic8.l and Statutory Notes 

Derivation: Former § 67302, added by Stats.1991, e. 
626, § 2. 

§ 67307. Reader services for required papers; desirable and final number of hours 

Reader services for students with disabilities attending the California State University shall be 
provided for required reading not readily available o:n tape, handout.a, and materials necessary for the 
required research papers. The number of reader hours provided shall be determined by the appropriate 
DSS staff person, in consultation with the student, and based on the volume of materials to be read. 
While the desirable number of hours to be available is, at a minimum, 1.6 hours of reader service per unit 
per week, the final number of reader services to be provided is dependent upon the student courselilad, 
the individual student's need, a.nd available campllB funds. 

(Added by Stat.s.1996, c. 768 (A.B.446), § 64.) 

Historical and Statutory Notes 

Derivation: Former § 67803, added by Stat.s.1991, e. 
626, § 3. 

Article 3 · 

STATE-FUNDED SERVIC_)i:S 

Section 
67310. · Legislative findings, declarations and in

tent; equal access to public post.sec-· 
ondary education; other resources; 

· accountability and evaluations. 
67311. Categories of costs. 
67311.6. Repealed. 

Section 
67312. Development of formulas or procediires 

for allocating funds; adoption of rules 
and regulations; coordination of plan
ning and development of programs; 
reports. 

67313. Construction of chapter. 

Articles was added. by Sta.ta.1995, c. 758 (A.B.446), § 54. 

Additions or changes Indicated by underline; deletions by asterisks * * • 
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§ 67310 EDUCATION CODE 

§ 67310. Legislative findings, declarations and intent; equal access to public postsecondary 
education; other resources; accountability and evaluations 

(a) The Legislature finds and declares that equal access to public postsecondary education is essential 
for the full integration of persons with disabilities into the social, political, and economic· mainstream of 
California. The Legislature recognizes the historic underrepresentation of <lisabled students in postsec
ondary programs and the need for equitable efforts that enhance the enrollment and retention of disabled 
students in public colleges and universities in Ca.lifornie.. 

(b) The Legislature recognizes its responBl"bility to provide. and adequately fund postsecondary 
programs and services for disabled students e.tten<ling a public postsecondary institution. 

(c) To meet this responsibility, the Legislature sets forth the following principles 'for public postsecond
ary institutions and budgetary control agencies to observe in provi<ling postsecondary programs and 
services for students with disabilities: 

(1) The state funded activity .shall be consistent with the stated purpose of programs and services for 
disabled students provided by the .California Community Colleges, the California State University, or the 
University of California, as governed by the statutes, regulations, and guidelines of the community 
colleges, state university, or the University of California. · 

(2) The state funded activity shall not.duplicate services or instruction that are available to all studenta, 
either' on campus or in the community. 

(8) The et.ate funded activity shall be directly related to the functional limitations of the verifiable 
disabilities of the students to be served. · 

. (4) The state funded activity shall be directly related to these students' full access to and participation 
in the educational process. · 

(6) The state funded activity shall have as its goals the independence of disabled students and the 
maximum.integration of these students with other students. 

(6) The et.ate funded activity shall be provided in the most integrated setting possible, consistent with 
state and federal law, state policy and fun<ling requirements, and missions and policies of the postsecond
ary segment, and shall be based on identified student needs. 

( d) It is the intent of the Legislature that, through the state budget process, the public postsecondary 
institutions request, and the state provide, funds to cover the actua.l cost of provi<ling ·services and 
instruction, consistent with the principles set forth in .subdivision (c), to disabled students in their 
respective postsecondary institutions. . . . 

(e) All public postsecondary education institutions shall continue to utilize other available reismll'ces to 
support programs and services for disabled students as well as maintain their current level of fun<ling 
from other sources whenever possible. · 

(f) Pilrsuant to Section 67312, postsecondary instimtions shall demonstrate institutional accountability 
and clear program effectiveness evaluations for eervices to students with disabilities. 
(Added by Ste.ts.1995, c. 768 (A.B.446), § 64.) 

Historice.1 am~ St.atutory Notes 

1995 Legislation Derivation: Fonner § 67310, added by Stats.198'1, c. 
Former § 67810 was repealed by Stats.1996, c. 758 829, § 1. 

CA.B.446), § 63. See, now, this section. . 

Code of Regulations References 

Disabled Student Programs and Services, · 
Academic accommodations, see 6 Cal. Code of Regs. 

§ 56027. 

§ 6731L Categories of costs 

Communication disability, see 6 Cal. Code of Regs. 
§ 66034. 

Special projecta, see 6 Cal. Code of Rege. § 56064. 

It is the desire and intent of the Legislature that, as appropriate for each postsecondary segment; 
funds for disabled student programs and services be based on the following three categories of costs: 

(a) Fixed costs associated with the ongoing administration and operation of the services and programs. 
These fixed coats are basic ongoing administrative and operational costs of campus. programs that are 
relatively consistent in frequency from year-to-year, such as: 

(l~ Access to, and arrangements for, adaptive educational equipment, materia.la, and supplies required 
by disabled students. 

Additions or changes Indicated by under!3T5 deletions by asterisks * * • 
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(2) Job placement and development services related to the transition from school to employment. 

(3) Liaisons with campus and community agencies, including referral and followup services to these 
agencies on behalf of disabled students. 

(4) On-campus and off-campus registration assistance, including priority enrollment, applications for 
financial aid, and related college services. 

(5) Special parking, including- on-campus parking registration, temporary parking permit arrange
ment.a, and application assistance for students who do not have state handicapped placards or license 
plates. - -

(6) Supplemental specialized orientation to acquaint student.a with the C&Illpus environment. 

(7) Activities to coordinate and administer specialized services and instruction. 

(8) Activities to assess the planning, implementation, and effectiveness of disabled student services and 
programs. 

The baseline cost of these services shall be determined by the respective system and fully funded with 
annual adjustments for inflation and salary range changes, to the extent funds are provided. 

(b) Continuing variable cost.a that fluctuate with changes in the number of student.a or the unit load of 
1 student.a. These continuing variable cost.a are cost.a for services that vary in frequency depending on the 

needs of students, such as the following: 

(1) Diagnostic assessment, including both individual and group assessment not otherwise prOvided by 
the inatitution to determine functional, educational, or employment levels or to certify specific disabilities. · 

(2) On-<:am.pus mobility assistance, including mobility training and orientation and manual or automatic 
transportation assistance to and from college couree11 and related educational activities. 

(8) Off-Ca.mpus transportation assistance, including transporting student.a with disabilities to and from 
the campus in areas where accesBl.'ble public transportation is unavailable, inadequate, or both. 

( 4) Disability-rel at.ad counseling and advising, including specialized academic, vocational, personal, and 
peer counseling, that is developed specifica.Ily for disabled students and not duplicated by regular 
counseling and advising services available to all students. 

. (5) Interpreter services, including manual and oral interpreting for deaf and hard-of-hearing students. 

(6) ·Reader services to coordinate and provide access to information required for equitable academic 
participation if this acceea is 'unavailable in other suitable modes. 

(7) Services t.o facilitate the repair of equipment and' learning assistance devices. 

(8) Special class instruction that does not duplicate existing college courses but is neceeaary to meet 
the unique educational needs of particular groups of disabled students. 

(9) Speech services, provided by licensed speech or language pathologists for students with verified 
speeCh disabilities. 

(10) Test taking facilitation, including adapting test.a for and proctoring teat taking by, disabled 
students. 

(11) Transcription services, including, but not limited to, the provision of Braille and print materials. 

(12) Specialized tutoring services not otherwise provided by the institution. 

(13) Notetaker services for writing, notetaking, and manual manipulation for classroom. and related 
academic activities. 

State funds may be provided annually for the cost of these services on an actual-cost basis, including 
WB.ges for the individuals providing these services and expenaes for attendant supplies. Ea.ch institution 
shall be. responm.'ble for documenting its coBts to the appropriate st.¢.e agencies. 

(c) One-time variable coets associated with the purchase or replacement of equipment. One-time 
variable costs are one-time expenditures for the purchase of supplies or the repair of equipment, such as 
adapted educational materials and vehicles. State funds shall be provided for these expenaea on an actual 
cost basis as doeumented by each institution. · · 

(Added by Stats.1996, c. 758 (A.B.446), § 54.) · 

Historical and Statutory Notes 

1995 Legislation · 
Fonner § 67311 -S repealed by St.ats.1995, c. 758 

(A.B.446), § 68. See, DOW, this Bec:iion. 

Derlvation: Former·§ 67311, added by Stata.11187, c. 
829, § 1. 

Additions or changes Indicated by ~de~'fs delBllons by asterisks * * * 

308 



e 
§ 67311 EDUCATION CODE 

Code of Regulations References 

Disabled Student Programs Bild Services, 
Academic accommodatione, see 6 Cul. Code of RegB. 

§ 56027. 

Communication disability, see 5 Cul. Code of Rega. 
§ 56034. 

Special projects, see 6 Cal. Code of Rega. § 56054. 

United States Supreme Court 

Establishment clauee, privaUl sclioole, deaf students, see Zobreet v. Catalina Foothilla School Diet., U.S.Ariz. 
sign-language interpre~ neutral government programs, 1993, llS S.Ct 2462, 609 U.S. 1, 126 L.Ed.2d 1. 

§ 67311.5. Repealed by Stats.1995, c. 758 (A.B.446), § 53 

. - Historical and Statutory Notes 

The repealed aection, added by Stats.1990, c. 1066 (A.B. provided for parking exemptions Bild viaitor parking for 
2626), § 1, amended by Stst.s.1992, c. 1243 (A.B.3090), § 4, disabled persons. See, now, Education Code § 67301. 

§ 67812. Develop_ment of formulas or procedures for all~cating. funds; adoption of rules and 
regulations; coordination of planning and development of programs; reports 

(a) The Board of Governore of the Califmua Community Colleges and the Trustees of the California 
state Univereity shall, for their respective systems, and the Regents of the University of California niay, 
do _the following: 

·(l) Work with the California Poet.secondary Education Commission and the Department of Finance to 
develop formulas or procedures for allocating funds authorized under this chapter. 

,. - . 

,(2) Adopt rules and regulations necessary to the operation of programs funded pursuant to this 
chapter. . 

(8) Maint.ain the present intereegmenta.I efforts to wnrk with the California Postsecondary Education 
Commission and other interested parties, to coordinate the planning and development of programs for 
students with disabilities, including, but not limited to, the eetabliehment of common definitions for 

· students with disabilities and uniform.formats for reports required under this chapter. 

(4) Develop and implement, in consultation with students and staff, a system for evaluating state- . 
funded programs and services for disabled students on each campus at least every five years. .At. a 
mininium, these systems shall pi-ovide for the gathering of outcome data, staff and student perceptions of 
program effecti.venesa, and data on the implementation of the program and physical accessibility 
requirements of Section 794 of Title 29 of the Federal Rehabilitation Act of 1978: 

(b) Commencing in January 1990, and every two years thereafter, the Board of Governore of the 
California Community Colleges and the Trustees of the Oalifornia state U Diversity shall, for their 
respective systems, and the Regents of the Univereity of California may, submit a report to the Governor, 
the education policy committees of the Legislature, and the California. Postsecondary Education Commis
sion on the evaluations developed pursuant to subdivision (a). These biennial reports shall also include a 
review on a campue-by-campua basis of the enrollment, retention, traneition, and graduation rates of 
disabled students. · 

(c) The California Poet.secondary Education Commission shall review these reports and submit its 
comments and recommendations to the Governor and education policy committees. of the Legislature. 
(Added by Stats.1995, c. 758 (A.B.446), § · 54.) 

Historical and Statutory Notes 

1995 Legiela.tion Derivation: Form.er § 67312, added by Stats.1987, c. 
Former § 67312 was repealed by Stats.1995, c. 758 829, § 1. 

(A.B.446), § 63. See, now, this eectioa 

Code of Regulations References 
Disabled Student Progi:ams and Services, 

Academic accommodations, see 6 Cal. Code of Regs. 
§ 66007. 

§ 67818. Construction of chapter 

Communication disability, see 6 Cul. Code of Rege. 
.§ 66084. . 

Specisl project:B, see 6 Cal. Code of Rege. § 66064. 

Nothing in this chapter ahe.ll be construed to be directing any student, or atud~t.s, toward a particular 
program or serviee for students with disabilities nor shall anything in this chapter be used to deny any 

Additions or changes Indicated by underll1317 deletions by asterisks * * * 
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student ~ education because he or she does not wish to receive state funded disabled student programs 
and services. · · 

(Added by Sta.ts.1995, c. 758 (A.B.446), § 54.) 

Historical and Statutory Notes 

1995 Legislation Derivation: Former § 67318, added by Stats.1987, c. 
Former § 67318 was repealed by Stata.1996, c. 768 829, § 1. 

(A.B.446), § 68. See, now, this section. 

Chapter 14.2 

STATE FUNDED DISABLED STUDENT PROGRAMS AND SERVICES [REPEALED] 

Chapter 14-£, consisting of§§ 67310 to 67314, was repealed by Stats:l995, c. 758 (A.B.4!-6), § 53. 

§ 67314. Repealed by Stats.1995, c. 758 (A.B.44G), § 53 

Section 
67321. Repealed. 

Chapter 14.25 

OFFICE EQUIPMENT 

Chapter 14JJ5, /Ormerly Chapter 14-3, was renumbered Chapter 14.£5 and amended by 
Stats.1990, c. fl16 (S.B.!510), § 1s; 

§ 67321. Repealed by Stats.1995; c. 758 (A.B.446), § 65 

Chapter 14.3 

mGHER EDUCATION FACILITms BOND ACT OF 1988 

Another Chaptm 14-3, Ojjice Equipment, was renu~ered Chapter 14.fl5 and am.ended by 
Stats.1990, c. 216 (S.B.2610), § 18. 

Article 3. 

FISCAL PROVISIONS 

Section Section 
67340.5. Bonds including opinion on exclusion of 

interest from federal tax; separate ac-
counts for proceeds · and earnings; · 
use. 

§ 67340.5. Bonds including opinion on exclusion of interest from federal tax; separate accounts 
for proceeds and earnings; use 

N otwithst.andin.g any other provision of this bond act, or of the State General Obligation Bond Ls.w 
(Chapter 4 (commencing with Section 16720) of Part 3 of Division 4 of Title 2 of the Government Code), if 
the Treasurer sells bonds pursuant to this bond act that include a bond counsel opinion to the effect that 
the interest on the bonds is excluded from gross income for federal tax purposes under designated 
conditions, the Treasurer may maintain separate account.a for the bond proceeds invested and the 
investment earnings on those proceeds, and may use or direct the use of those proceeds or earnings to 
pay any rebate, penalty, or other payment reqlllred under federal law, or take any other action with 
reaped to the investment and use of those bond proceeds, as may be reqlllred or desirable under federal 
law in order to msintsin the tax~pt status of those bonds and to obtain any other advantage under 
federal law on behalf of the funds of .this state. 

(Added by Stats.1991, c. 652 (8.B.822), § 7.) 
Additions or changes Indicated by underline; deletions by asterisks • • • 
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Section 84834, enacted by' Stats.1976, c. 
1010, § 2. derived from Bduc.C.1959, 
§ 18102.2, added by Stats.1969, c. 784, p. 1594, 
§ 26, amended by Stats.1970, c. 102, p. 212, 
§ 256; Stats. J 972, c. 1373, p. 2793, § 79; 

I Stats.1972, c. 1406, p. 2946, § 2.58; Stats.1973, 
c. 208, p. 591; Bduc.C.1959, § 18102, added by 
Stats.1967, c. 1209, p. 2941, § 22.8, amended 
by Stats.1968, c. 928, p. 1769, § 20; Stats.1968, 
c. 1321, p. 2496, § I, related to computation of 
allowances for mentally retarded pupils. 

Section 84836, ·enacted by Stats.1976, c. 
1010, § 2, amended by Stats.1977, c. 36, § 352, 
derived from Bduc.C.1959, § 18102.6, added by 
Stats.1969, c. 784, p. 1596, § 29, amended by 
Stats.1970, c. 102, p. 213, § 258; Stats.1970, c. 
1542, p. 3124, § 19; Stats.1972, c. 1373, p. 
2794, § BJ; Stats.1972, c. 1406, p. 2947, 
§ 2.62; Stats.1973, c. 208, p. 545, § 31; Stats. 
1974, c. 1527, p. 3435, §§ 4, 31: Stats.1976, c. 

. 321, § 5; Bduc.C.1959, § 18102, added by 
. Stats.1967, c. 1209, p. 2941, § 22.8, amended 

by Stats.1968, c. 928, p. 1769, § 20; Stats.1968, 
c. 1321, p. 2496, § l, related to computation of 
allowances for educationally handicapped pu
pils. 

§§ 84830 to 84840 
Repealed 

Section 84837, enacted by Stats.1976, c. 
. 1010, § 2, derived from Bduc.C.1959, 
§ 18102.8, added by Stats.1969, c. 784, p. 1596, 
§ 30, amended by Stats.1970, c. 1542, p. 3125, 
§ 20; Stats.1973. c. 538, p. 1038, § I; related 
to allowances for smaller than maximum size 
special education classes. . 

Section 84838, enacted by Stats.1976, c. 
1010, § 2, amended by Stii.ts.1976, c. 1011, 
§ 98; Stats.1977, c. 36, § 353, derived from 
B~uc.C.1959, § 18102.9, added by Stats.1969, 
c. 784, p. 1596, § 31, amended by Stats.1972, c. 
1373, p. 2795, § 82; Stats.1973, .c. 1168, p. 
2442, § 4; Stats.1976, c. 32, § 2. related to 
additional special education allowances. 

Section 84839, enacted. by Stats.1976, c. 
1010, § 2, amended by Stats.1976, c. !Oil. 
§ 99, derived from Bduc.C.1959, § 18102.10, 
added by Stats.1969, c. 784, p. 1596, § 32, 
amended by Stats.1970, c. 1095, p. 1941, § l; 
Stats.1971, c. 1449, p. 2860, § 1; Stats.1972, c. 
1373, p. 2795, § 83, related to special classes' 
or programs' expenditure and income reports . 

Section 84840, enacted by Stats.1976, c. 
1010, § 2, derived from Bduc.C.1959, § 18103, 
added by Stats.1967, c. 1209, § 22.8, provided 
construction of. conflicting provisions. 

Article 5 

GENERAL PROVISIONS [REPEALED] 

Article 5, "General Provisions", added by Stats.1979, c. 1035,.p. 3596, 
§ 24, consisting of§§ 84801 to 84840, was repealed by Stats.1990, c. 
1372 (S.Bc1854), § 685.5. 

Article 6. 

HANDICAPPED STUDENTS 

' Section 
84850. Administration and funding of educational programs and support services; 

rules and regulations; certification of utilization of other available funds. 
84850.5. Repealed. 
84860; Repealed. 
84870 to 84882. Repealed. 

Article 6 was added by Stats.1979, c. 1035, p. 3599, § 25, eff. Sept. 26, 
1979. 

Code of Regulations References 

Disabled Student Programs and Services, 
Generally, see 5 Cal Code of Regs. § 56000 et seq. 
Academic accommodations, sec 5 Cal. Code of Regs. § 56027. 
Accounting for funds, generally, see 5 Cal. Code of Regs.§ 56074. 
Commwiication disa:bi!lty, sec 5 Cal. Code of Regs. § 56034. 
Fwiding and accountability, see 5 Cal. Code of Regs.§ 56072. · 
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§§ 84830 to 84840 
Repealed 
Disabled Student Programs and Services-Cont'd 

Special projects. see 5 Cal. Code of Regs. § 56054. 

COMMUNITY COLLEGES 
Div. 7 

§ 84850. Ad.ministration and funding of educational programs and support 
services; rules and regulations; certtflcation of utilization of 
other available funds 

(a) .The Board of Governors of the California Community Colleges shall adopt 
rules and regulations for the administration and funding of educational pro
grams and support services to be provided to disabled students by community 
college districts pursuant to Chapter 14.2 (commencing with Section 67310) of 
Part 40. . 

(b) As used in this section, "disabled students" are persons with exceptional 
needs enrolled at a. community college who, because of a verified disability, 
cannot fully .benefit from classes, activities, and services regularly provided by 
the college without specific additional specialized services or educational 
programs. 

(c) The regulations adopted by the board of governors shall provide for the 
apportionment of funds to each community college district to offset the direct 
excess cost of providing specialized support services or instruction, or both, to 
disabled students enrolled in state-supported educational program.S or courses. 
Direct excess costs ·are those actual fixed, variable, and one-time costs. as 
defined in Section 67312, which exceed the combined total of the following: 

(1) The average cost to the district of providing services to nondisabled 
students times the number of students served by disabled student programs and 
services. 

(2) The indirect cost to the district of providing facilities and support for the 
administration of disabled student programs and services. 

(3) The revenue derived from average daily attendance in special classes. 
(4) Any other funds for serving disabled students which the district receives 

from federal, state, or local sources. 
(d) As a condition of receiving funds pursuant to this section, each communi

ty college district shall certify that reasonable efforts have been made to utilize 
all funds from federal, state, or local sources which are available for serving 
disabled students. Districts shall also provide the programmatic and fiscal 
information concerning programs and services for disabled students that the 
regulations of the board of governors require. · 

(e) The board of governors may authorize the chancellor, consistent with the 
requirements the board may impose, to designate up to 3 percent of the funds . 
allocated pursuant to this section for program development and program 
accountability .. 
(Added by Stats.1990, c. 1206 (A.8:3929), § 5.) 

Hlstorli21 and Statutory Notes 

Former § 84850, added by Stats.1979, c. § 32, relating to apportionment to community 
I 035, § 25, amended by Stats.1982, c. 251, colleges for funding the excess direct district 
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Pt. 50 
cost of providing special facilities, materials and 
assistance, was repealed by Stats.1990, c. 1206 
(A.B.3929). § 4. See this section. 

Former § 84850, added by Stats.1977, c. 36, 
§ 535, amended by Stats.1978, c. 1403, p. 4652, 
§ 3, relating to similar subject ·matter, was re
pealed by Stats.1979, c. 282, p. 1002, § 40, elf. 
July 24, 1979. 

Former § 84850, enacted by Stats.1976, c. 
1010, § 2, relating to similar subject matcer, 
was repealed by Stats.1977, c. 36, § 635, opera
tive April 30, 1977. 

§ 84850.5 
Repealed 

Derivation: Former§ 84850, added by Stats. 
1979, c. 1035, § 25, amended by Stats.1982, c. 
251, § 32. 

Former§ 84850, added by Stats.1977, c. 36, 
p. 369, § 535, amended by Stats.l 978, c. 1403, 
p. 4652, § 3. 

Educ.C.1976, § 84850 enacted by Stats.1976, 
c. 1010, § 2. 

Educ.C.1959, § 18151, added by Stats.1976, 
c. 275, § 6. 

Educ.C.1959, § 18151, added by Stats.1972, 
c. 1123, § 3; Stats.1971, c. 1619, § I. 

Cross References 
Administrative regulations and rulemaking, see Government Code § 11340 et seq. 
Average daily attendance, 

Generally, see Education Code § 46300 et seq. 
State school fund, sources, conditions of apportionments, amounts of support per average daily 

attendance, see Education Code § l 4000 et seq. 
California Community Colleges, Board of Governors, see Education Code § 71000 et seq. 

Code of Regulations References 

Disabled Student Programs and Services, 
Generally, see 5 Cal. Code of Regs. § 56000 et seq. 
Academic accommodations, see 5 Cal. Code of Regs. § 56027. 
Accounting for funds, generally, see 5 Cal. Code of Regs. § 56074. 
Communication disability, see 5 Cal. Code of Regs. § 56034. 
Funding and accountability, see 5 Cal. Code of Regs. § 56072. 
Special projects, see 5 Cal. Code of Regs. § 56054. 

Ubrary References 
,Colleges and Universities ~. 
WESTLAW Topic No. 81. 
CJ.S. Colleges and Universities§ 7. 

United States Code Annotated 

Americans with Disabilities Act, see 42 U.S.C.A. § 12101 et seq. 

§ 84850.5. Repealed by Stats.1990, c. 1372 (S.B.1854), § 687 

Historical and Statutory -l'Jotes 
The repealed section, added by Stats.1984, c. 

609, § 6, related to adoption of rules and regu
lations concerning programs and services pro
vided by trained credentialed professionals and 
paraprofessionals and allowed a waiver by the 
chancellor in certain instances. . 

Adoption of regulations incorporating text of 
specified Bducation Code sections repealed or 
amended by Stats.1990, c.. 1372, legislative in
tent regarding continuation of the provisions of 

the sections, and operative effect of Stats.1990, 
c. 1372, see Historical and Statutory Notes un-
der Education Code § 8400 l. · 

Legislative findings in Stats.1990, c. 1372 
(S.B.1854). regarding application of Education 
Code provisions to community colleges, and au

. thority of community college districts under 
Const. Art. 9, § 14, see Historical and Statutory 
Notes under Education Code § 8400 I. 
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Subchapter 2. Parking for Students 
with Disabilities 

§ 541 DO. Parking tor Students with Disabllltles. 
(a) Each community college district wbicb provides parking shall, 

consistent with the requirements of this section and Education Code Sec
tionB 66260 and 67311.5, provide parking at each of its colleges or cen
ters to studenm with disabllitics and those providing transportation for 
such students. 

(b) For purposes of this section, "students with disabilities" are those 
who have enrolled at the college and: · 

(1) qualify as Ilia ab led persons or disabled vclelllns pursuant to Section 
22511.5 of the Vehicle Code; or 

(2) arc entitled to special parking provided through ~.abled Student 
Programs and Services pursuant to Subchapter l (ce>mmcncing with Sec-
tion 56000) of Chapter 7 of this Division. · 

(c) Studenm :with disabilities using parking provided undc:rthis section 
may be required to display a distinguisbinglicense plate or placard iaSllcd 
by the Department of Moti:ir V chicles puI11uant to Section 22511.5 of the 
V chicle Code or a special sticker issued by the college authorizing park-

· 1 ing io spaces designated for persons with disabilities. 
(d) Students with disabilities may be required to psy parldng permit 

I fees imposed pursuant to Education Code Section 72247. Studenm with 
disabilities shall not be required to pay any other charge, or be subjected 
to anytime limitation or other restriction ootspecificdhc:rein, when park-
ing in any of the following areas: 

(1) any restricted zone described in subdivision (e) of Section 21458 
of the V chicle Code; 

(2) tmY street upon wbich preferential parking privileges and height 
limits have been given pursuant to Section 22507 of the Vehicle Code; 

(3) any parking zone that is reslricted as to the length of time parking 
is permitted as indicated by a sign erected pUIBuant to a loce.1 ordinance; 

(4) any mi:tered zone; or 
(5) e.ny space in any lot or area otherwise designated for use by faculty, 

staff, administrators, or visitors. 
(c) Parking spei::iflcally designated for persons with disabilities pur

suant to Section 7102 of Title 24 of the Califomla Code of Regulations 
shall be avail.e.ble to studenm with disabilities, and those providing trans· · 
po~'!jtion to s~~:frpcr$Oll!:t in tho~('. parl:ing areas wh.ich an; 1nost w..:cet:isi
bk lO fa.cilitics wiiich the di!lu·icL finds are most used by students. 

(f) Each community college district shall post in conspicuous places 
notice that parking is available to students with disabilities and those pro
Viding transportation ·for such students. 

(g) When parking provided pursuant to this section is located in an area 
where e.ccCss is controlled by .a mechanical gate, the district shall ensure 
that accommode.ti cos are made for stuiienm with disabilities who are un· 
able to operate the gate controls. Accommodations may be provided by 
an attendant assigned to assist in operation of the gate or by any othc:r ef
fective means deemed appropriate by the district 

(h) Revenue form parking fees collected pursu.aot to Education Code 
Section 72247 may be used to offset the costs of implementing this sec-

) tion. 
NO'ra: Authority cited: Sections 66260, 673ll.S, 66700 and 70901, Education 
Codo. Reference: Sections 66260, 67311.5 and 722A7, Education Code; and Sec
tions 2145B, 22507 and 225ll.5, Vehicle Code. 
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§ 55522. Special Accommodations. 
Matricuiation BCt'Vices far ethnic and language minority students and 

students with disabilities, shall be appropriate to their needs, and commu
nity college districts shall, where ncccsssry, lllllke modificetions in !he 
matriculetion process ar use a.IU:m8tive instruments, methods or procc
d1"s to accommodate !he needs of such students. Districts may require 
students requesting such accommodations to provide proof of need. Ex
tended Opportunity Programs and Services (BOPS) end Disabled Stu
dents Programs end Services (DSPS) arc authorized, consistcli,t with !he 
provisionsofchaplm'l (commcncingwithscction56000)andchaptcr2.5 
(commencing with section 56200) of division 7 of this part. to provide 
specialized matriculetion services end modified or alternative matricule
tion Services to their respective student populations. Notwithstanding 
this authorization, participetion in the BOPS and DSPS programs is vol
untary and no student may bC de*'1_ncccssary accommodetions in !he 
assessment process because he or she ch09scs not to u~ specialized ms
triculetion scrviccs provided by these programs. Modified or allemetivc 
matriculetion services for limited or non-English-speaking students 
may be provided in English as a Second Language programs. 
ND'TE: Authority cited: Section 11138, Government Code; Sections 66700, 
70901, and 84500.1, Education Code. Ref=nce: Section 11135, Govenunelll 
Code; &ctions 72011, 78211, 78213, and 84500.1, Education Code. 
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. ·. ·· § 55602.5. Contracts torVccatlonal Education tor 
Students with Impaired Phyalcal Capacity. 

·Notwithstanding any provision in the Education Code to the con.traiy, 
the goveming board of a community college district and a proprietary or 
nonprofit orgBllization, a public entify, or a proprietary or nonprofit pri
vate corporation may enter into a contract for the education of community 
college students whose cape.city to function is impaired by physical defi
ciency or injury in vocational education classes to be conducted for such 

. students by the proprietary or nonprofit organization, the public entity, 
• or the proprietary or nonprofit private corporation maintaining the voca
: tione.l education classes. All instruction pursuant to this Section !\llall be 
1 approved of and supervised by the governing board of the comlbunity 
I college di•trict and shall be conducted by. academic employees. The full-

time equivalent student of such community college students attending 
j classes under the provisions of 1h is Section shall be credited. to !be com
j munity college district, and college credit may be granted to students who 

. I satisfactorily complete 1he course of ins.truction in such classes. 
, NoTE, Authoriry cited: Sections 66700 and 70901, Education Code. Reference: 
·Section .70901, Education Code. 
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Chapter 7. Special·Prog.rams 

Subchapter 1. Disabled Student Programs 
and Services· 

Article 1. General Provisions and 
Definitions 

§ 56000. Scope of Chapter. 
This subchapter applies to community college districts offering sup

port services, or instruction through Disabled Student Programs and Ser
vices (DSPS), on and/ or off campus, to students with disabilities purl;uant 
to Education Code Sections 67310-12 and 84850. 

Programs receiving fu¢s allocated pursuant to Education Code Sec
tion 84850 shall meet the requirements of this subcbapter. Any support 
services er instruction funded, in :.vb ole or in part, under the authority of 
this subchapter IDllSt 

(a) not duplicate services or instruction which are otherwise available 
to all students; · 

(b J be directly related to the educational limitations of the verified dis
abilities of the students to be served; 

(c) be directly related to the students' parti.cipaticn i:n the educational 
process; 

( d) promote the maxinmm independence and integration of students 
with disabilities; and 

( e) support participation of students with disabilities in educational ac
tivities consistent with the mission of the col111Ill111ity colleges as set forth 
in Education Code Section 6670 l. 
NO'IE: Aud!ority ciiod: SectiOJU 67312, 70901 and 84850, Bducation Code. Refer
ence: Sections 66701, 6731~12 and 84850, Bducation Code. 

. HlsTORY 

1. Repealer of chapter 1 (sectiom 56000-56062) and now ch.op,... 1 (sectiOJU 
56000-56088, not conscc:utivo) rum 12-17-76 .. Bil emergency; effectiv• 
upon filing. Deaignated inoperalivo !IO day; after filing {Rogiotcr 76, No.SI). 
Porprior history, see Rogiotcr 73, No. 44. 

2. ~oal8r of chaplOr I (sections 56000-56088, not consecutivo) and new ohap
IOr 1.(sectiOJU 56000-56088) filod 3-IS-77; effectivo thirtieth day thereafter 
(Regis~77, No.12). 

3. Amendment ofsection and Nara fiWl 11-4-77; effectin thirtieth day lheraaf· 
ior (Regiater 77, No. 45). 

4. Arnendmont filed 4-27-83; effectivo thirtlofh day thereafter (Register 83, No. 
18). .-,., 

s. Repealer of chapter resections 5~56088, notconsecutivo) and new chap· 
ter l (sections 56000-56088, not consocutivo) filod 3-29-88; operative 
4-28-99 (Register 88, No. 16). 

6: Amondm"ont offirst ind .m:ond pmgraplu, repealer cf subsections (a) and (0, 
amondmont of nowly designated 1ubsections (aHd), new subsection (e), and 
amondment of No'!!! filod 2-4-93; opentivo 3-6-93 (Register 93, No. 6). 

§ 56002. Student with 11 Dlseblllty. 
A "student with a diBability" or "disabled student" is a person enrolled 

at a community college' who has a verified impairment which limits one. 
or more major life activities, as defined in 28 C.F.R. 35.104, and which 
imposes an educational limitation as defined in Section 56004. For pur
poses of reporting to the Chancellor wider Section 56030, students with 
disabilities shall be reported in the categories describerl in Sections 
56032-44. 
NolE: Au lhcrit y cited: Sections 67312, 7090 l and 8 4850, Education Code. Refer-
ence: Sections 6731~12 and 84850, Education Codo. · · 

HISTORY ··. 

1. Repealer and now section fi\od 3-29-88; operative 4-28-l!S (Register 88, No. 
16). For prior hiatory, ;oe Rogi•ter 83, No. 18. 

2. Repealer and now section filed 2-4-1!3; operative 3-6-93 (Register 93, No. 6). 

§ 56004. Educational Limitation. 
AJi used in this subcbapter, "educational limitation"·means disability 

related functional limitation in the educational setting. This occurs when 
the limitation prevents the student from fully benefiting from classes. ac
tivities, cir services offered by Uie college to nondisabled &tu dents, with· 
oul opecific arlditional support services or inst.ruction as defined in Sec-
6on 56fXJ5. 
NoTE, Au lhority cited: Sections 67312, 7 090 l and 8 4850, Education Code, Refer
ence: Sections 67310-12and 84850, Education Code. 

HtSTORY 
J. Repoaler and new section fil~ 3-29-88; operative 4-28-!!8 (Re&istor 88, No. 

16). For prior history, ;cc Regillw 83, No. 18. 
2. Repealer and now seclionfilod 2~3; operative 3-6-93 (Register93, No. 6). 

§ 56005. Support Services or Instruction. . 
AJ used in this subcbapter, "suppoI!:services or instruction" meBilS any 

one or more of the services listed in Section 56026, special class instruc
tion autbori7.ed under Section 56028, or both. 
No're AulhontycilOd: Section1673!2, 10901 and848SO,Ed.ucation Code. Refer
ence: Sections 6731~12 and 84850, Education Code. 

HIS'It>RY 
I. Repealer and new ;ectionfi!od 3-29-88; operativo 4-21!-88 (Regisu.r 88. No. 

16). For prior his.tory, ;cc Regisw 83, No. JS. 
2. New section filod 2~3; operative 3-6-93 (Register 93, No. 6). 

§ 56006. Detennlnatlon of Ellglblllty. 
(a) ln order to be eligible for support services orinstructionauthorized 

under this chapter, a student with a disability must have an impaimlcnt 
which is verified pursuant to subdivi&i.oii (b) which results in an educ•· 
tional limitation identified pursuant to subdivision(~) of this section. 

(b) The existpn.ce of an impaimlent may be verified, using procedures 
prescribed by the Qiancellor, by one of the following =ans: 
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(2) assessment by appropriate DSPS professional staff; or 
(3) review of documentation provided by appropriate agencies or~-

tified or licensed professionals outside of DSPS. . 

•

The student' s educational li.mitab.ons must be identified by appro
DSPS professional staff and described in the Student Education 

i11JaCt (SEC) required pUilluant io Section 56022. Eligibility for each 
serviceprovidedmustbedirectlyrelatedtoaneducationallimitationcon-
sistent with Section 56000(b) and Section 56004. 
Nara Authority ci~ Sections 67312, 70901 lllld 84850, Education Code. Refer
ence: Sections 67310-12 and 84850, Edw:alion Code. 

HisrollY 
1. Repealer llDd new aec:lion filed 3-29-88; operative 4-28-38 (Register 88, No. 

16). For prior bistacy, see Register 83, No. 18. 
2. Repealer and new aection filed 2+93; operative ~3 (Registcr93, No. 6). 

§ 56008, .Student Rights. 
(a) Perticipation by students with disabilities in Disabled StudentPro

srams and Services shall be entirely voluntary. 
(b) Receiving support services or in!!llUction authorized under this 

subchaptcrshallnotprccludeastudentfromalsoparticipatinginanyoth
er coll!lle, program or activity offered by the college. 

( c) All rccot"ds maintained by DSPS personnel pertaining to students 
with disabilities shall be protected from disclos~ and shall be subject 
to all other requirements for handling of student records as provided in 
Su bchapter Z (commencing with Section 54600) of Chapter 5 of this Di
vision. 
Nore Aulhoritycitcd: Sections 67312, 70901 lllld &4850,Edw:ationCode. Refer
ence: Sections 67310-12 and 84850, Education Cade. , 

HJstORY 
I. Repealer and ne;... section filed 3-29-88; operative4-28-88 (Register 88, No. 

16). For prior history, see Register 83, No. 18. 
2. Repealer and new secti"ll filed 2-4-93: operative 3+93 (Regis1Cr93, No. 6). 

10. Student Responslbllltles. 
Students receiving support scrVices or instruction under this SU b

pter shall: 
(!)comply with the student code of conduct adopted by the college and 

all other applicable statutes and regulations to student conduct; 
(2) be responsible in their use of DSPS services and adhere to written 

service provision policies adopted by DSPS; and 
(3) make measurable pro grcss toward the goals established in the stu

dent's Student Educational Contrac_t or, when the student is enrolled in 
a regular college course, meet academic standards established by the col
lege pursuant to Subchapter 8 (commencing with Section 55750) of 
Chapter 6 of this Division. 

(b) A district may adopt a written policy providing for the suspension 
or termination of DSPS services where a student fails to comply with sub
divisions (a)(Z) or (a)(3) of this section. Such policies shall provide for 
wrinen notice to the student prior to the suspension or termination and 
shall afford the student an opportunity to appeal the decision. Each stu
dent shall be given a copy of this policy upon first applying for services 
fromDSPS. 
Nara Aulhority ci~ Section 67312, 70901 and 84850, Education Code. Refer
ence: Sections 67310-12 and 84850, Edw:ation Code, 

HJsiollY · 
I. Repesler and new aec:lion filed 3-29-8 8; operative 4-28-88 (Register 8 8, No. 

16). For prior history, see Register 83, No.18. 
2. Repealer and new aection filed 2-4-93; operative 3-6-93 (Regis1Cr93, No. 6). 

§ 56012. communlcetlon Disability. 
Nara Authority oiled: Sections 71020, 78600 and 84850, Education Code. Refer
ence: Sections 78600 and 84850, Education Code. 

Hisroay · 
l//IJJJtt.ew ~filed 3:-29-88; operative 4-28-88 ~giS1Cr 88, No. 16). 
~er filed 2+93; operative 3+93 (Register93, No. 6). 

§ 56014. Leaming Dlsablllty. 
Nara Alllhority ci~ Sections 71020, 78600 and 84850, Education Cade. Refer
ence: Sections 78600 and 84850, Edw:alion Code. 

ffisroRy 
1. New aeclionfiled 3-29-88: opcralive 4-28-88 (Register 88, NO. 16). 
2.. Repealer filed 2-4-93; operative 3-6-93 (Register 93, No. 6). 

§ 56016. Acquired Brain Injury. 
Nara Authority oiled: Sections71020, 78600and 84850, Education~. Refer· 
once: Sections 78600 and &4850, Bducation Code. 

ffmoRy 
1.Repealer lllldnew sectionfiled 3-,29-88; open.tive4-28-88 (Regisrerti, No. 

16). For prior history, see Register 83, No. 18. 
2. Repealer filed 2-4-93; opcmive 3-6-93 (Re!Ps= 93,..No.. ~ 

§ 56018. Developmentally Delayed Leemer. 
NoreAutbaritycited:Sections71020,78600and84850,EducstionCode.Refer· 
ence: Sections 78600 and 84850, Education Code. -

HlsroJly 
1. Repealer and new section filed 3-29-88: operative 4-28-88 (Register 88, No. 

16). For prior history, see Register 83, No.18. 
2. Repealer filed 2-4-93; opcmive 3-6-93 (Register 93, No. 6). 

Artlcle 2. DSPS Services 

§ 56020. Avallablllty of Services. 
Each community college district receiving funds pursuant to this sub

chapter shall employ n:asonable means to inform all students and staff 
about the supports.ervices or instruction available through the DSPS pro
gram. 
Nam: Autbmityciu:d: Scclions67312, 70901 and &4850,EciuQ!tionCode.Refer· 
ence: Sections 67310-12 and 84850, Educmion Code. 

Hlmla.Y 
I. Repealer lllld new section filed 3-2g.;.g8; operative 4-28-88 (Register 88, No. 

16). For prior history, see Register 83, No. 18. · 
2. Amendment and rcpoUtioniag of article 2. beading and repealer and new sec

tion filed 2-4-93; opcmive 3-<.-93 (Register 93,1'.io. 6). 

§ 56022. Student Educetlonel Contntct. 
A Student Educational Contract (SEC) is a plan to address specific 

needs of the studenL An SEC must be established upon initiation ofDSPS 
services and shall be reviewed and updated annuiiny for every student 
with a disability participating in DSPS. ~ SBC specifies those regular 
and/or special classes and support services identified and agreed upon by 
both the student and DSPS professional staff as necessary to meet the stu
dent's specific educational needs. The SEC shall be reviewed annually 
by a DSPS professional staff person to determine whether the student has 
made progress toward his/her stated goals(s). 

Whenever possible the SEC shall serve as the Student Educational 
Plan (SEP) and shall meet the requirements set forth in Section 55525 of 
this division. In addition, for students in noncredit special classes, each 
SEC shall include, but need not be limited to a description of the criteria 
used to evaluate the student's progress. 
Nam: Aulhorityciled; Sections67312, 70901 and 84850,Education Code.Refer
ence: Sections 63710-12 and 84850, Education Code. 

ffisroay 
l. Repealer md new aection tiled 3-29-3 8; operative <l-2S-8 8 (Register 88, No. 

16). For prior history, see Register 83, No. 18. 
2. Amendment of section beading. seetion and NDTE lilcd 2-4-93; operative 

3+93 (Register 93, No. 6). 

§ 56024. Measurable Progress.. 
Nara Autborityciwl: Secboas71020, 78600and 84850,Education Code.Refer
ence: Sections 78600 and 84850, Education Code. 

. Hlmla.Y 
1. Repealer md new section filed 3-29-38; operative 4-2S-88 (Register 88, No. 

16). For prior hiaory, see Register 83, No. 18. 
2.. Repealer filed 2-4-93; operative 3-6-93 (Register 93, No. 6). 

§ 56026. Support Servlcea. 
Support services arc those specialized services available to students 

with disabilities iis defined in Section 56002, which arc in addition to the 
regular services provided to all students. Such services enable students 
to participate in regular activities, programa and classes offered by the 
college. They may include, but need not be limited to: 
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{a) Basic fixed cost administrative BCJViccs associarcd with the ongo
ing administration and opcnition of the DSPS program. These scrviocs 
include: · 

( i) Access to and arrangclllCllts for adaptive educational equipment, 
materials and supplies required by students with disabilities; 

(2) Job placement and dcvcloplllCllt services related to transition to 
employment; 

{3) Liaison with campus and/or community agencies, including refer
ral to campus or community agencies and follow-up scrviocs; 

( 4) Registmtion assistance relating to on or off-campus college regis
tration, including priority Cllltlllment assistance, application for financial 
aid and relaled college services; 

(5) Special parking, including on-campus parking registration or, 
while an application for the State handicapped plEIC81'd or license plate is 
pending, provision of a temporary parking permit. 

( 6) Supplemental specialized orientation to acquaint students with en
vironmental aspects of the college and community. 

{b) Continuing variable cost scrviccs which fluctuate with changes in 
the number of students or the unit load of the srudcnts. These services in
clude, but arc not limited to: 

( 1) Test-taking facilitation, including ammgement, proctoring and 
modification of test and test administration for srudcnts with disabilities; 

(2) Assessment, including both individual and group assessment not 
otherwise provided by the college to determine functional educational 
and vocational levels or to verify specific disabilities; 

(3) Counseling, including specialized academic, vocational, pcnonal, . 
and peer counseling services spccifically for students with disabilities, 
not duplicated by ongoing general counseling services available to all 
students; 

(4) Intcipretcr services, including manual and oral interpreting for 
hearing-impaired students; 

(5) mobility ability assistance (on-<:ampus), including manual or mo
torized tranSportation to and from college courncs and related educational 
activities; 

(6) notctak.er services, to provide assistance to students with disabili
ties in the classroom; 

(7) reader services, including the coordination and provision of ser
vices for students with disabilities in the instructional setting; 

(8) speech services provided by a liccruicd speech/language patholo
gist for students with verified speech disabilities; 

(9) transcription services, including, bot not limited to, the provision 
of braille and print materials; 

( i O) tmnsportation assistance (off-campus), only ifnot otherwise pro- · 
vided by the college to all students, where public accessible transporta
tion is unavailable, and is deemed inadequate by the Chancellor's Office; 

(11) specialized tutoring services not otherwise provided by tbc col-
lege; . 

(12) outreach activities designed to recruit potential srudcnts with dis
abilities to the college; 

(13) accommodations for participation in co-curricular activities di
rectly rclaled to the student's enrollment in state-funded educational 
courses or programs; and 

( 14) repair of adaptive equipment donated to the DSPS program or 
purchased with funds provided under this subchaptcr. 

(c) Onc.-timc variable costs for pwchase of DSPS equipment, such as 
adapted educational equipment, materials, supplies and transportation 
vehicles. · 
Nore Au1hority cited; Sections 67312, 70901 and 84850, Education Code. Ref
cren<%: Seclions 67 310-12 and 84850, Educalion Code. 

HISToaY 
1. Repealer ond new section filed 3-2~8; operative 4-211-88 (Register 88, No. 

16). For prior histary, see Register 83, No. 18. 

2; Amcudmcnt of section beading, S<Ction mid ND'l'E filed 2-4-93; operative 
3-6-93 (Rcgiatcr 93, No. 6). 

§ 56027. · Academic Accommodations. 
Each community college .district receiving funding pursuant to this 

subchapt.cr shall establish a policy and procedure forn::sponding to, in a 
timely manncrconsistentwithScction53203 of this division, accommo
dation requests involving academic adjustments. This proccdun:: shall 
providcforanindividnalim!revicwofcachrequcst. Theproccdmcsball 
also pcrmittheScction504 Coonlinator, or other dcsi.gnatcddistrictoffi
cial withknowlcdgc of accommodation requimncnts, to make an interim 
decision pending a final resolution. 
N01E: Aullioritycited: Sectlons67312, 70901 aod84850, EducalionCodc. Refcr
ma:: Sections 67310-12 and 848SO, Education Cede. 

ffsmiRY 
1. New section filed 2-4-93; aperative 3-6-93 (Register 93, No. 6). 

§ 56028. Speclal Classes Instruction. 
Special classes arc instructional activities designed to address the edu

cational limitations of students with disabilities who would be unable to 
substantially benefit from regul8r college classes even with appropriate 
support ac:rviccs or accommodations. Such claascs generate revenue 
based on the number of £ull-timc equivalent students (Fl'ES) enrolled in 
the classes. · 

Such classes shall be open to enrollment of students who do not have 
disabilities, however, to qualify as a special clab, a majority of those en-
rolled in the class must be srudcnts with disabilities. · 

Special classes offered for creditor noncredit shall meet the applicable 
requirements for degree credit, non-degree credit. or noncredit Bet forth 
in Sections 55002 and 55705 .S of this part. In addiiion, special classes 
shall: · 

(a) Be designed to enable students with disabilities to compensate for 
educational limitations and/or acquire the skills necessary to complete 
their educational objectives; 

(b) Employ instiuctors who mccl minimum qualifications set forth in 
Section 53414 of this Division. 

. (c) Utilizccmriculum, instructional methods, or m&tcriais specifically 
designed to address the educational limitations of students with disabili
ties. Cunicu1um committees responsible for-reviewing arid/oi- recom
mending spcci.al class offerings ehall have or obtain the expertise appro
priate for dctcrmini.ng whether the requirements of this section arc 
satisfied; and 

(d) Utilize studentfmstructorratios determined to be appropriate by the 
District given the educational limitations of the students with disabilities 
enrolled in each class. Class size should not be so large as to impede mea
surable progress or to endanger the well-being and safety of students or
staff. 
N01E: Au1hority ciled: Sections 67 312. 70901 and 84850, Education Code. Ref. 
crencc: Sections 67310-12 and 84850, Education Code. 

Hl.sroRY 
1. New -UOU ffied l-29-88 operative 4-29-88 ~ 88, No. 16). 
2. Amendment of section beading, section and NOTE filed 2--1-93; operative 

3493 (Regislcr 93, No. 6). 

§ 56029. Special Class Course Repaatablllty. 
Repetition of special classes is subject to the provisions of Sections 

55761~3 and 58161 of this division. However, districts are authorlled 
to permit additional repetitions of special classes to provide an accommo
dation to a srudent •a educational limitations plll'Sllant to stale and federal 
noridiscriminalion laws. Districts shall develop policies and procedures 
providing for repetition under the follow circumstances: 

(a) When continuing success of the srudentin other general and/or spe
cial claascs is dependent on addilional repetitions of a specific class; 

(b) When additional repetitions of a specific special class arc essential 
to completing a student's preparation for enrollment into other regular or 
special claases; or 

(c)Whenthcstudenthasastudcnteducationalcontractwhichinvolves 
a goal other than completion of the spccial class in question and repetition 
of the counc will further achievement of that goal. 
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NO'l'E: Authoril)lcit.ed: Sections 67312, 70901aod84850,EducationCode.Rcfer. 
ence: Sections 67310-12 aod'84850, Education Cod.; and 29 U.S.C. Sec. 794. 

HlsroRY 

1. New section filed 2-4-!13; operative 3+93 (Register 93, Na. 6). 

e Artlcle 3. Reports, Plans and Program 
Requirements 

§ 56030. Reporting Requirements, 
Each community college district receiving funding pllrSllant to this 

subchapter shall submit such reports (including budget and fiscal reports 
described in Article 4) as the Chancellor may require. When submitting 
such reports, districts shall use the disability categories set forth in Sec
tions 56032-44 and shall conform to the reporting format, procedures, 
and deadlines the Chancellor may additionally prescribe. 
NO'!'E: Autboril)I cillOd: Sections 67312, 7090 l aod 84850, Education Code. Refer· 
ence: Sections 67310-!2 and 84850, Education Code. 

HISl'ORY 

I. Repealer and new section filed 3-29-88; operative 4-28-88 (Register 88, Na. 
16). Forpriar history, see Register 83, No. I 8. 

2. Amendment and repositioning of an.icle 3. beading and repealer and new sec
tion filed 2-4-93; operative 3-0-93 (Register 93, No. 6). 

§ 66032. Physical Dlsablllty. 
Physical disability means a visual, mobility or orthopedic impairment. 
(a) Visual impairment means total or partial loss of sight 
(b) Mobility or orthopedic impainncnt means a serious limitation in 

locomotion or motor function. 
NO'l'E: A;,lhoril)' cillOd: Sections 67312, 7090 I and 84850, Education Code. Refer· 
once: Sections 67310-12 and 84850, Education Code. 

. HlSroRY 

• 

epealerand new acctian filed 3-29-88; opcrative4-28-88 (Register 88,No. 
). For prior history, see Register 83, No. 18. 

.;p.aler and new section filed 2-4-93; apentive :;,..6..93 (Regis1er93, No. 6). 

§ 56034. Communication Disability. 
Communication disability is defined as animpairmcntin the processes 

of speech, language or hearing. . 
(a) Hearing impairment means a total or partial loss of hearing function 

which impedes the communication process essential to language. educa
tional, social andlor cultural. interactions. 

(b) Speech and language impairments mean one or more speccMan
giiage disorders of voice, articulation, rhythm and/or the receptive and 
expressive processes of language. 
Nara Aulhoril)lci~ Sections 67312, 70901 snd 84850, Education Code. Refer· 
encc: Sections 67310-12 and 84850, Education Code. 

ffisroay 
I. Repealer and new section filed 2-4-93; operative 3-6-93 (Registcr93, No. 6). 

§ 56036. Leaming Disability. 
Learning disability is defined as a persistent condition of presumed 

neurological dysfunction which may exist with other disabling condi
tions. This dysfunction continues despite instruction in standard 
classroom situations. To be categorized as learning disabled, a student· 
must exhibit: 

(a) Average to above-average intellectual ability; 
(b) Severe processing deficit(s); 
(c) Severe aptirudc-ilChievemcnt discrcpancy(ies); and 
( d) Measured achievement in an instructional or employment setting. 

fli. Authoriiy ci1ed: Sections 67312, 7090 l aod 84850, Education Code. Refer· 
: Sections 673 !0-12 and 84850, Education Code. 

HlsroRY 
l. Repesler and new section illed 3-29-88; operative 4-28-88 (Register 88, No. 

16), For prior histoey, see Register 83, No. 18. 

2. Repealer and new section filed 2-4-93; operative 3-6-93 (Register93, Nb. 6). 

§ 56038. Acquired Brain lmpalnnent. 
Acquired brain impairment means a v.mficd deficit in brain function

ing which results in a total or p8rtia1 Joss of cognitive, communicative, 
motor, psycho-social, and/or sensory-pcrceplllal abilities. 
N01E: Autboritycill:d:Sections67312, 70901 and.84850,Eclw:ation Code.Refer. 
coce: Sections 6731 G-12 and 84850, Education Code. 

HtmJRY 
1. Rcpealcr and new secliOll filed 3-29-88; operative 4-28-88 (Register 88, No. 

16). For prior hilllDry, see Register 83, No. 18. 
2. Repealer aod new section filed 2-1-93; opera live 3-6-93 (Register 93, No. 6). 

§ 56040. Developmentally Delayed Leamer. 
The developmentally delaycd~is a student who exhibits the foJ. 

lowing: 
(a) below average intellectual functioning; and 
(b) potential formeasurableachicvcmcntin instIUcti.onal and employ

ment settings. 
NO'JE: Authoril)lcited: Seclions67312, 70901and84850,Education Code.Refer
.,...,, SectiODB 6731 G-12 and 84850, Education Codi:. 

. . lhmmY . 

I. Repealer and new section filed 3-29-88: operative 4-211-88 (Register 88, No. 
16). Far priorhilllDr)', see Register 83, No. 18. 

2. Repealer and newaectionfiledl-4-!13; operative 3-6-93 (Regiam93, Na. 6). 

f 66042. Psychological Disability. 
(a) Psychological disability means a persistent psychological or psy

chialm: disorder, iJr emotional or mental illncss. 
(b) For pmposcs of this subchaptcr, the following conditions arc not 

psychological disabilities: 
(l) transvcstitism. llllnssexualism,pcdophilia, exhibitionism. voyeur

ism. gender identity disorders not rcaulting from physical impairments, 
or other sexual behavior disordcrs; 

(2) compulsive gambling, kleptomania, or pyromania; and 
(3) psychoactive substance abuse disorders resulting from current ille

gal use of drugs . 
(c)lndevelopingtheallocalionfotmularcquircdundcrScction56072, 

the Chancellor shall assign a l.Cl'O weight to students with psychological 
disabilities until such time as the state budget provides additional funds 
to SCIVe this populalion. 
NO'!'E: Authoril)lcited: Sectio111167312, 70901and84850, Education Code. Refer
ence: Sections 6731G-12 and 84850, Education Code. 

HmostY 
I. Repealer and new section filed 3-29-88; operative 4-2&-88 (Register 88, No. 

16). Farpriorhistory,seeRegisier 83, No. 18. 
2. Repealer and new section filed 2-4-!13; apcralive 3-0-93 (Register 93, No. 6). 

§ 66044. Other Disabilities. 
This category includes all students with disabilities, as defined in Sec

tion 56002, who do not fall into any of the categories described in Sec
tions 56032-42. but who indicate a need for support services or instruc
tion provided pursuant to Sections 56026 and 56028. 
NO'!!!: Aulhoritycited:Sections67312, 70901and84850, Education Code. Refer· 
en"": Sections 6731G-12 and 84850, Education Code. 

ffl5T'ORy 
1. Repealer and new section filed 3-29-88; operative 4-28-88 (Register 88, No. 

16). For prior history, see Regisier 83, No. 18. 
2. Bdiiorial ccmecli011 of printing emir in subsection (a) (Regisier 91,No. 31). 
3. Repealer aod acw eectioa filed 2-4-!13; opcralive 3-6-93 (Regiam 93, No. 6). · 

§ 66046. DSPS Program Plan. 
(a) Each disaict receiving funding pursuant to this subchaptcr shall 

submit to the Chancellor, at such times as the Chancellor shall designate, 
a DSPS program plan for each college within the district Upon approval 
by the Chancellor, the plan shall be a contmct between the District and 
the Chancellor. Expenditures of funds appropriated. pursuant to this sub. 
chapter must confotm to the approved plan. 

(b)EaChdiBtrictshallsubmitupdatestoits program plan to the Chan· 
cellor upon rcqueaL 

(c) The program plan shall be in thefotm prcacribcd by the Chancellor 
and shall contain at least all of the following: 

(I) long-term goals of the DSPS program; 
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(2) the short-tmn measurable objectives of the program; 
(3) the activities to be undertaken to accomplish the goals and objec

tives; and 
(4) a description of the methods ll8Cd for program evaluation. 

Nore Authority cited: Sections 67311, 70901 and 84S50, Education Code. Ref
erence: Soctions 6731~12 and 84S50, Education Code. 

lhsml!.Y 
1. Repealer and new section filed 3-29-SS; opcntive 4-2&-88 (R.egialcr 8S, No. 

16). For prior history, see Register S3, No.18. 
2. Amendment of section heading, section and NOTE filed 2-4-93; operative 

3-6-93 (Rcgisu:r 93, No. 6). 

§ 56048. Staffing. 
(a) Persons employed pursuant to this subchapter e.s counselors or in

structon of students with disabilities shall meet minimum qualifications 
set forth in Section 53414 of Subchapter 4 of Chapter 4 of this Division. 

(b) Each district receiving funds pumumt to this subchapter shall des
ignate a DSPS Coordinator for each college in the district For the pur
pose of this section, the Coordinator is defined e.s that individue.1 who has 
responsibility for the day-to-day opcntion of DSPS. The designated 
Coordinatormustmectthcminimumqualifications foraOSPScounsclar 
or instructor set forth in Section S34!4(a) through (d) or meet the mini
mum qualifications for an educational administrator set forth in Section 
53420 end, in addition, have two (2) years full-timc experience or the 
equivalent within the last four ( 4) years in one or more of the following 
fields; 

(I) inmuction or counseling or both in a higher education program. for 
students with disabilities; 

(2) administration of a program for students with disabilities in an in
stitution of higher education; 

(3) teaching, counseling or administration in sccondwy education, 
working predominantly or exclusive! y in programs for students with dis
abilities; or 

( 4) administrative or supervisory experience in industry, government. 
public agencies, the military, or private social welfare organizations, in 
which the responsibilities of the position were predominantly or exclu
sively ~lated to persons with disabilities. 

(c) Districts receiving funding pursuant to this subchapter may e.lso 
employ classified and/or- plll1lprofessional support staff. Support staff 
shall function under the direction of a DSPS counselor, instructor, or 
Coordinator as appropriate for the support services or instruction being 
provided. 
NoTE: Authority cited: Sections 67312, 70901 and S4S50,Education Code.Refer
ence: Sections 6731~12 and 84850, Education Code. 

ffrsrol!.Y 
1. Repealer and new eection filed 3-2g..8B; opcntive 4-28-88 (Register 88, No. 

16). For prior histoty, - R<:gister 83, No. 18. 
2. Repealer and new aectionfilcd 2-4-93; operative 3-6-93 (Register93,No. 6). 

f 56050. Advlaory Committee. 
Each district receiving funds pursuant to this subchapter shall estab

lish, at each college in the district. an advisory committee which shall 
meet not less than once per year. 

The advisory committee shall, at a minimum. include student with dis
abilities and representatives of the disability community and a.scncics or 
organizations serving penons with disabilities. 
Nara: Autbarity cited: Sections 6731.2, 70901 and 848SO, Education Code. Refer
ence: Section& 6731~ 12 and 84850, Education Code. 

,_1 HisroaY , 
J. Now section ffied 3-29-SB; operativo 4-2&-8S (Rcgisu:r 88, No. 16). 
2. Repealer and new aectionfilcd2-4-93; operativ• 3-6-93 (Rcgister93,No. 6}. 

of 1973 (29 U.S.C. Sec. 794), compliance with Education Code Section 
67311.5 with respect to plllk!ng for persons with disabilities, and data on 
theimplcmentationoftheprograme.soutlincdinEducationCodeSection 
84850. 
Nore AWhmityci!ecl: Sections 67312, 70901and84850, EducatioaCode.Refer
°"""' Sections 6731~12 and 84850, Education Code; and 29 U.S.C. Soc. 794. 

H=l!.Y 
I. Repealer and new section tiled 3-29-88; operative4-28-8S (Register BB, No. 

16). For prior hisrary, see Register 83, No. 18. 
2. Amendmontofsectionaml Namfiled2-4-93;operative ~3 (R.egister93, 

No.6}. 

§ 66054. Spacial Projects. 
(a) Community college districts rcociving funding pursuant to this 

subchaptcr shall cooperate to the maximum extent possible with the 
Chancellor in csrrying out special projects. Such projects may include, 
but m: not limited to, task force meetings, research studies, model pro
grams, conferences, 1raining seminars, and other acti vitics designed to 
foster program development and accountability. Such spccial projects 
shall be funded &om the three pm:ent set aside e.uthorizcd pursuant to 
Education Code Section 848SO(e). 

(b) Where such spccial projects fund services to studenls, such stu
dents need not meet the eligibility criteria otlu;rwise required under this 
subchapter, but au ch students shall meet any eligibility requirements 
which the Chancellor may pn:scribe. 
ND'lll: Authority ciled: Sections67312, 70901 and 84850, Education Code. Refer
ence: Sections 6731~12 aad 848SO, Education Code. 

lhsmaY 
1. Repealer and new section filed 2-4-93; opcntive 3-4-93 (R.egislcr 93, No. 6). 

§ 58058. Authorized Professional Staff. 
Nore Autharityciled: Sections71020, 78600and 84850, Education Code. Refer
=: Sections 78600 and 84S SO, Education Code. 

H=l!.Y 
1. Ropcalorand new section filed 3-2g_B8: opomtive4-2S-888 (Register BB, No. 

16). For prior history,""' Register 83, No.IS. 
2. Ropcalor filed 2-4-93; operative ~3 (Register 93, No. 6). 

§ 56058. Coordinator ot Dlaablad Student Programa and 
Services. 

Nom Authority cilcd: Sections 71020, 78600 and 84850, Education Code. Refer
caco: Sections 78600 and 848SO, Education Code. 

. lhsmRY 
!. Repealer and new section filed 3-lg..88; operative 4-:ZS-88 (Rogis!er 88, No. 

16). For prior histocy, ""'Register S3, No. 18. 
2. Ropcaler filed 2-4-93; operative ~3 (Register 93, No. 6). 

Article 4. Funding And Accountablllty 

§ 58060. Baals of Funding. 
Any.colillJlllllity college district shall be entitled to receive funding 

pursuanttoEducationC~ScctionS48SOtooffsetthedi:ectexcesscost, 

as defined in Section S6064, of providing support services or instruction, 
or both. to students with disabilities enrolled in s~upported educa
tional courses or programs. 
ND'lll: Authority cited: Seclions67312, 70901 and 848SO,EdllcationCode.Refer
encc: Sections 6731~ 12 and 848SO, Bducalioa Code. 

lhsmRY 
1. Repealer and new aec:tionfiled 3-29-88; operative 4-28-88 (Rcgialcr 88, No. 

16). Forptiorbistary, aec R.egisu:r S3, No. IS. 
2. AmenW.-t and repositioning of anicle hcadins and repealer and new section 

filed 2-4-93; opcrutive 3-6-93 (Rcgisu:r93, No. 6}. 

f 58082. Provlalon of Support Sarvlcea or lniltruction. 
f 56052. Evaluation. A community college district will be deemed to have "provided sup-

The Chancellor shell conduct eve.luations ofDSPS programs to deter- port services or instruction" to a student with a disability; as required by 
mine their effectiveness. Each college shall be evaluated atlcastonccev- Section 56060, if the student ie enrolled in a spccie.1 class or is enrollei 
cry five years. The evaluation shall at a minimum, provide forthe gather- in a ~gular class and ~ved four or mote service contracts per year 
ing of outcome data, s~ and student ~ptio~ of . pro.~ with the DSPS program. 
cffcclivcmeBB, acecss requucments of the Amcncans with Disabilillcs ND'l1l: Aulharity cited: Secliona 67311, 70901 and S4850, Education Code. Refer
Act ( 42. USC 12101 etscq.),Section504oftheFcdcra1RchabilitationAct encc: Sections 6731~12and 84850, Education Code. 
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liLmJRY 
l. Repealer and new acetion"filed 3-29-88: operative 4-26-88 (Register 88, No. 

16). for prior history, -Register 83, No. 18. 
2. Editorial conection of printing error in fmt pamgnph (Register 91, No. 31). 
~aler end new seclion filed 2-4-93; opeiative 3-9-93 (Register 93, No. 6). 

-.pr6064. Direct Exceas Costa. 
Direct excess costs arc those actual fixed. variable, and ono-timc costs 

(not including indim:t adminimativc costs, as defined in Scc~on 56<!68) 
for providing support services or instruction, BS defined m Sections 
56026 and 56028, which exceed the combined total of the following: 

(a) the average cost to thedistrictof providing comparable services (as 
defmed in Section 56066) to nondisablcd students times the number of 
students receiving such services from DSPS; 

(b) the revenue derived from special classes as provided in Section 
56070; and 

( c) iny other funds for serving students with disabilities which the dis
trict receives from federal. stale, or local sources other than discretionary 
district funds. 
NOT!!: Authority cited: Sections 67312, 7090 I and 84850, Education Code. Rcfer
oncc: Sections 67310-12 aru:l 84850, EduCalion Code. 

HISl'Ol!.Y 

I. Repealer and new section filed 3-29-88; operative 4-28-88 (Register 88,No. 
16). For priorhislDey, -Register 83, No. 18. 

2. Editorial cor=tioii of printing error in first paragraph (Register 91, No. 31). 
3. Repealer and new seclion filed 2-4-93; operative 3-6-93 (Register93, No. 6). 

§ 56066. Comparable Services. 
(a) AB used in Section 56064, "comparable services" arc those services 

which arc comparable to services available fro111 a college to its nondis
abled students. These services include, but arc not lilllitcd to: 

(I) job placc111Cnt and development as described in Section 
56026(a}(2); 

(2) n::gistration assistance as described in Section 56026(a)(4); 
All special parlcing as described in Section 56026(a)(5); 
94) assessment BS described in Section 56026(b)(2); 

(5) counseling BS described in Section 56026(b)(3); 
( 6) tutoring as described in Section 56062(b )( 11 ); and 
(7) outn::ach BS described in Section 56026(b}(l2). 
(b) Districts which claim reimbursement for direct excess costs for 

comparable services as defmed in subdivision (a) must. for each college 
in the district: · · 

( 1) certify that the service in question is not offered to nondisabled stu
dents; or 

(2) collect and report to the Chancellor, on forms pn::scribcd by the 
Chancellor, data showing the numbcrofncw and the number of continu
ing students with disabilities enrolled in cn::dit courses who received one 
or mon:: such services, in whole or in part, from DSPS. 

(c) The Chancellor shall adjust the allocation of each district by the 
number, if any, ofstudents reported p11n1u·ant to subdivision (b )(2), times 
the applicable =dit student services funding rates for new and continu
ing students calculated pursuant to Article 4 (commencing with Section 
5S730) of Subchaptcr 4 of Chapter 9 of this Division. 
NOT!!: Authority ci1ed: Sections 67312, 7090 I and 84850, Education Codc. Refer
ence: Sections 67310-12 and 84850, Education Code. 

liLmJRY 
· I. Repealer and new section filod 3-29-88: opcnitive 4-28-88 (Regis rm- 88, No. 

16). for prior history, ace Regisrm-83, No. 18. 
2. Repealer and new section filed 2-4-93: opcnitive 3-6-93 (Register 93, No. 6). 

§ 56068. Indirect Administrative Costs. 
As used in Section 56064; the term uindircct administrative costs" 

means any administrative overhead or operational cost, including but not 
tcd to, the following: 
a) college adlllinistmtivc support costs, such_ as staff of the college 
mess office, bookstore, reproduction center, etc.; 

(b) adlllinistrative salaries and benefits, with the exception of the 
DSPS Coordinator. . . 

(c) indin::ctcosts, such as heat; light. power, telephone, FAX, gasoline 
and janitorial; . 

( d) costs of construction, except for ran oval or modification of minor 
architectural barriers; 

(e) staff travel costs for other than DSPS-f'cla.tcd activities or func
tions; 

(f) costs for on- and off-aunpus space and plant maintenance; 
(g) the cost ofoffice fumimrc (e.g .. desks, bookcases, filing cabinets, 

etc.); . 
(h) costs of dues or lllC.IDbcrships for DSPS staff; 
(i) rent of off-<:ampus space; · 
(J) costs for legal mattcn, election campaigns or audit expenses; 
(k) building costs, even if the new building were for exclusive use of 

DSPS; 
(I} books or other resource material pUitlhascs for the general or main 

library; or · 
(m) equipment which is not. in whole or part, adapted for use by stu

dents with disabilities. 
Nare: Authority cited: Se"1iom67312, 70901and84850,Educstion Code.Refer
......: Scclions 67310-12 and 84850, Education Code. 

8JSl'oKy . 
!. New section filed 3-29-88: operative 4-26-88 (Regjsier 88, No. 16). 
2- Repealer and new aection filed :2-4-93; operative 3-0-93 (Register 93, No. 6). 

§ 56070. Revenue from Special Cleans. 
(a} For pmposes of Section 56064 (b), tho revenue derived from spe

cial classes, for fiscal year 1995--96 and all subsequent ycan, shall be cal
culated by.adding together the following: 

(I) the FIES instructional non-credit rate times the number of units 
ofFTES in nonCRdit special classes; and 

(2) the FIES instructional cn::dit rate, not including indirect adminis
trative costs, times ihe nUlllbcr of units of FIES in credit special classes 
for each college in the District 

(b) In ilnplemcnting this section, the Chancellor shall insure that in
cn::ascs or dccrcascs in the amount of special class revenue ettributed to 
a district solely BS a result of the adoption of the "disaggn::gate" method 
of calculation described in subdivision (A) shall be spread evenly over 
a. thtee (3) year phase-in period ending with full imple111Cntation for fis
cal year 1995-96. 

( c) Revenue from special classes shall be used for provision of support 
services or instruction pllDluant to Section 56026 and 56028 and shall not 
be used for indin::ct administrative costs as defined in Section 5606S. 
Nare: Authority cited: Sections 67312, 7090 l and 84850, Education Code. Refer
ence: Sections 67310-12 and 84850, Education Code. 

H1STOllY 
I. New section filed 3-29-88; operative 4-26-88 (Register 88, No. 16). 
2. Repealer and new section filed 2-4-93; opeiative ~3 (Regisr.er 93, No. 6). 

§ 56072. Allocations; Reports; Audits; Adjustments. 
(a) The Chancellor shall adopt an allocation formula which is consis

tent with the rcquirclllcnts of this subchaptcr. The Chancellor ahall use 
this formula to lll8kc advance allocations of funding provided pursuant 
to Section 56060 to each community college district consistent with the 
district's approved DSPS prognun plan and the n::quin::111Cnts of this Ar
ticle. 

(b) A portion, not to exceed l 0 percent, of the allocation may be based 
on the amount of federal, stale, local, or district discn::tionary.funds which 
the district has devoted to serving students with disabilities. Provided, 
however, that in no event shall any district be entitled to receive funding 
which exceeds the direct excess cost. as defined in Section 56064, of pro
viding support services or instruction to student with disabilities. 

(c) Each district shall submit such emollmcnt and budget n::ports as the 
Chancellor may require. 

( d) The Chancellor shall provide for audits ofDSPS progralllS to deter
mine the accuracy of the reports required pursuant to subdivision (c). 

( e) The Chancellor may, based on audit findings or emollmentfbudget 
reports, adjust the allocation of any district to compensate for over or un-
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der-a.llocatedamountain the cwmitfiscalycarorany ofthe three imme
diately preceding fiscal ycar!I. 
Nom: Authoriiycitcd:Sections 67312, 70901and84850,Education Code. Refer
ence: Sections 67310-12 mxl 84850, Education Code. 

Himmr 
1. New aectian filed 3-29-88; openuivc 4-28-88 (Register 88, No. 16). 

2.. Repealer and new section filod 2-4-93: operative 3-6-93 (Register 93, No. 6). 

§ 56074. Accounting for Funds. 
Each community college district shall establish a unique budget identi

fier code to separately accountforall funds provided pureuant to this sub
chapter. The district shall certify through fiscal and accounting reports 

1 prescribed by the Chancellor that all funds were: expended in accordance 
with the requimncnts of this subdiapter. 
NOT!!: Audiaritycitcd:Sectiona 67312, 70901mxl84850, Education Code.Refer
ence: Sections 67310-12 mxl 84850, Education Code. 

HlmmY 
1. New section filed 3-29-88; opemtive 4-28-88 (Register 88, No. 16). 
2.. Rcpcalerandnew scctionfilod 2-4-93; opcrativc 3-6-93 (Rcgistcr93,No. 6). 

§ 56076. other Resources. 
h a condition of receiving funds pumuant to this subchapter, each 

community college district shall certify that reasonable efforts have been 
made to util.ilt all funds from fcdeml. stale, or local sources which arc 
available for serving students with disabilities. 
Nam Authority cited: Sections 67312, 70901 and 84850, Education Code. Rcfer-

1 ence: Sections 67310-12 and 84850, Education Code. 
ihm>RY 

1. New eeclion filed 3-29-88; operative 4-28-88 (Regiaer 88, No. 16). 
2. Repealer and new =lion filod 2-4-93; operative 3-!r93 (Register 93, No. 6). 

§ 56078. Average Dally Attendance Apportionment (ADA) 
for Classes Offered Through DSP&S. 

Nom Audiarity cited: Sections 71020, 78600and848SO, EducationCode.~f
en:nce: Sections 78600 and 84850, Education Code. 

. Hlsrmty 
I. New section filed 3-29-88: opcntive 4-28-88 (Register 88, No. 16). 
2.. Repealer filed 2-4-9 3; operative 3-6-93 (Register 93, No. 6). 

§ 56080. Determination of Direct Excess Costs. 
Nore Authority cited: Sections 71020, 78600 and 84850, Education Code. Refer
ence: Sections 78600, and 84850, Education Code. · 

HJsroay 
1. Repealer and new aection filed 3-2\l-88; opCnitive 4-28-88 (Register 88, 

No.16). For prior history, """Register 83,No.18. 
2. Repealer filed 2-4-93; operative 3-4-93 (Register 93, No. 6). 

§ 5 6082.. Adjustments to Allocation. 
Nom Authority cited: Sections 71020, 78600and 84850, Education Code. Refer

. once: Section& 78600 and 84850, Education Code. 
HlsrmtY 

1. Repealer and new aection filed 3-21l-S8; operative 4-28-88 (Regisier 88, No .. 
16). For prior history,""" Register 83, No. IS. 

2. Repealer filed 2-4-93; operative 3-6-93 {Register 93, No. 6). 

§ seo84. District Flseal Rasponslblllty and Contribution. 
Nore Audiarity cited: Scctions7l020, 78600and 84850,Education Code.Refer-
ence: Sections 78600 and 84850, Education Code. · 

ffismo.y 
1. Repealer and new aection filed 3-2\l-88; operative 4-28-88 (Rcgisier 88, No. 

16). For prior history, """ Register 83, No. 18. 
2. Repealer filed 2-4-93; operative 3-6-93 (Register 93, No. 6). 

§ 56086. Expenses Not Funded. 

§ 56068. other Support Funds. . 
N011!: Audiodtycitcd: Sectiollil 71020, 78600and 84850, Education Code. Refer-
ence: Sectiona 78600 and 84850, ~Code. . A 
I. Repealer and new section filed 3-29-88: operative 4-28-88 (Register 88, No. W' 

· 16). For prior history, aeeRegisrer83, No.18. . 
2.. Repealer filed 2-4-93; operative 3-6-93 (Register 93, No. 6). 

Subchapter 2. Extended Opportunity 
Programs and Services* 

N01E: Authority cited: Sectiom 66948, 66952, 71020, Education Coclc. Refer
ence: Cllapter 2. Aniclc 8 (commeacing with Section 69640) of Part 42 of lbc 
Education Code· 

ffl.noRY 
I. RqiealerofCiapter 2 (Sections 56100-56198) filed 11-15-79; effective thir

tielh day lherea&r (Register 79, No. 46), For prior history, see Regista:s 78, 
•3:~·-~·-~·~~·~and~·~ 

•?aPter 2 (Sections 56100-56198) llllJICrlloded by provision& of Chapter 2.5 
(Secaona 56200-56296) as of7-l-77. 

Subchapter 2.5. Extended Opportunity 
Programs and Services 

Article 1. General Provisions and 
Definitions 

§ 56200. Implementation. 
This chapter implements, and should be read in conjunction with, 

Chapter 2,Articlc8 (commencing with Section 69640), Part42, Division 
5, of the Education Code. The definitions in this aniclc apply to the re
quirements of this chapter. 
N011!: Audioriiy cited: Sections 69648, 69652and1.1020, Education Code. Ref er
ence: Sectiona 69640-69655, Education Code. 

ffmoay 
t. New Cliapter:Z.S (Sectiona S6200-S6296, notcomecutive) filed 10-8-76; des

ignated effective 7-1-77 (Register 76, No. 41). 
2. Amendment filed 8-16-77; effective tbirticlh day thereafter (Rcgister77, No. 

34). 
3. R.epealcf of Oiapter 2.5 (Sections 5~56296, not consecutive) and new 

Chapter 2.5 {Sections 56200-56293, notc:onaccutive) filed S-10-79; effective 
lhirticthdaythereafter(Rcgister79,No. 32). For prior hisiocy,...,Rcgist..rs 77, 
No. 34; 77, No. 45; 78, No. 26 mxl 78,No. 39. · 

4. Repealer filed 1-16-81; eft'cctive thirticthday thereafter {Register 81, No. 3). 
S. Repealer of Subchapter I heading, amendment of Article 1 heading, and new 

sectiaa ffied 4-27-83; effective ibinicth day diereafter (Rcgilller 83, No. 18). 
6.Repealerandncw scc:tionfilod ll-24-87: opaative 10-24-87.(Regiaer 87 ,No. 

40). 

~ 56201. Waiver. 
The Chancellor is authorized to waive any part or ail of Articles 3 and 

5. Waiver requests must be submitted to the Chancellor in writing by the 
diBlrict superintendent/chancellor setting forth in detail the reasons for 
the request and the resulting problems caused if the request were: denied. 
N01E: Authority cited: Scctiooa 69648, 69648.7 and71020, Education Code. Ref· 
maice: Sections 69640-69655, Education Code. 

ffi.noRY 
1. New sectionfiled9-l4-87; operative 10-24-87 (Register87, No. 40). For prior 

bia!ary, see Register 83, No. 18. 

§ 56202. Full-Time Student. 
"Full-Tune SIWicnt" mcana a sllldcnt, who during a regular semester 

No-re Aulhorilyciled: Sections 71020, 78600and 84850, Education Code. Refer-
ence: Sectiona 78600 and 84850, Education Code. · 

or quarter, is enrolled in a minimum of 12 credit units or the equivalent A 
in community college courecs. Full-time llllldent for a summer or in!Cl W' 
scasion shall be defined by the college district. · 
N01E: Audiaritycited: Scctiooa69648, 69648.7 and71020, Education Code. Rcf
c:n:m:e: Secticma 69640-69655, Fd11mtion Code. lhsrollv 

I. New acc:tion filed 3-29-88; operative 4-28-88 (Rcgisu:r SS, No. 16). 

2. Repealer filed 2-4-93; operative 3-6-93 (Register 93, No. 6). 

ffLmmy 
1. New section filod 9-24-87; openlive 10-24-81 (Register 87, No. 40). 
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.e. 
DISABLED STUDENT PROGRAMS AND SERVICES 

- IMPLEMENTING GUIDELINES 

FOR TITLt:.5 REGULATIONS 

The Implementing Guidelines for the Title 5 Regulations for Disabled Student Programs and 
Services (DSPS) represent the consensus of the Chancellor's Office regarding interpretation of 
the regulations. The Guidelines are designed to provide technical assistance to college staff in 
administering DSPS programs'. They provide guidance to the colleges in their legal and fiscal 
responsibilities to DSPS and students with disabilities. This docwnent includes the Title 5 
Regulations for DSPS (Title 5, California Code of Regulations, Sections 56000-56076), which 
were rearranged, updated or repealed in November 1992. 

It is important to note that the Guidelines. are not regulations which have gone through the full 
regulatory approval process. College staff are encouraged, but not required, to use the Guidelines 
in administering the DSPS programs. It is the responsibility of the colleges to establish 
programs, policies, and procedures which meet the requirements of these and other relevant 
statutes and. regulations. College staff should also note that the Guidelines are subject to change 

eas regulations and/or interpretations change. Copies of any changes will be distributed to the col-
legi;s by the Charicellor's Office. · 

The format of the document consists of the text of the Title 5 regulations (printed in small type) 
followed, where appropriate, by the lmplemeritation and Documentation sections (in larger cype). 

Additional copies of the Guidelines may be obtained by writing to the DSPS Unit, California 
Community Colleges, Chancellor's Office, 1107 9th Street, Second Floor, Sacramento, 
California 95814-3607. 
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' Tide 5 Implementing Gwdelines SECTION DIA 

56000. Scope of Chapter. 

This subchapter applies to community college districts offering support 
services, or instruction through Disabled Student Programs and Services 
(DSPS}, on and/or off campus", to students with disabilities pursuant to • 
Education Code Sections 67310·12 and 84850. 

Programs receiving funds allocated pursuant to Education Code ,Section 
84850 shall meet the requirements of this subchapter. Any support 
se;vices or instruct,ion funded, in whole or in part, under the authority of 
this subchapter must: . . 

' (a) Not duplicate services or instruction which are otherwise available 
to all students; 

(b) Be directly related to the educational limitations of the verified 
disabilities of the students to be served; 

(c) Be directly related to the student's participation iii the educational 
process; 

(d} Promote the maximum independence and integration of students 
with disabilities; and 

(e) Support participation of students with disabilities in educational 
activities consistent with the mission of the community colleges as 
set forth in Education Code Section 66701. 

Note: Authority cited: Sections 67312, 70901 and 84850 Education 
Code. Reference: Sections 6601-4, 67310-12 and 84850, Education 
Code. 

Im pl em en ta ti on 

. The introductory paragraph of Section 56000 indicates that these regulations apply to all 
activities authorized under Education Code Sections 67310-12 and 84850. ·,This means any 
activity for which a district receives direct excess cost (see Section 56064) funding from the State 
to serve students with disabilities through the Disabled Student Programs and Services (DSPS). 
·This includes special classes and support services for students with disabilities in either regular 
or special classes, regardless of whether the class is offered on- or off-campus for credit, 
noncredit, or non-degree credit. Community service courses are not eligible for direct excess 
cost funding, and services provided to students with disabilities in such courses are not governed 
by these regulations. · 

Section 56000 also implements a requirement of Assembly Bill 746 (Chapter 829 Statute 1987) 
that expenditures under the DSPS program must conform to the five specified criteria outlined in 
"a thru e." These criteria apply to ·funds for services to students with disabilities in public 
postsecondary education in California. The DSPS Program Plan required under Secti~n ~6046 
must demonstrate that all activities conducted with State categorical funds meet these cnterta. 

Subsection 56000 (a) prohibits provision of services or instruction which duplicate those 
otherwise available to all students. Titls means that services funded through the DSPS program 
should not replace or supplant existing general college services but should go above and beyond 

56000 
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those services inorder to meet the needs of students with diSabilities. Separate special programs, 
a classes, or services should only be established when regular services or instructiQn, ·combined 
•with the provision of support services, does not meet the educational needs of students with 

disabilities. Under Section 504 of the 1973 Rehabilitation Act (29 U.S.C. 794), students with 
disabilities must have access to the general college services and instructional process. The DSPS 
program is intended to provide the additional, specialized support which allows students with 
disabilities to more fully access ·and benefit from the general offerings and services of the 
college. For example, tutoring services provided through the PSPS program should provide 
disability-related tutoring rather than general tutoring available through the Learning Center, 
EOPS, or other sources. In regard to special instruction. classes must meet a unique instructional 
need directly related to the educational limitation due to the disability which cannot be 
accommodated in a regular class with support serv"ices. 

· Subsection 56000 (b) requires that the educational need for the service must be directly related to 
the educational limitations of the verified disabilities of the student to be served. Thus, DSPS 
funds cannot be used to meet needs a student may have which do not result from his or her 
disability. ·For example, the DSPS program may provide specialized instruction to address a 
student's learnlli.g disability, but this should not include instruction designed to overcome 
learning problems attributable to linguistic or cultural differences. 

Subsection 56000 (c) states that services or instruction must be directly related to participation in 
the educational process. Therefore, DSPS funds cannot be used to meet personal or social needs 

•

hich exist regardless of whether or not the student is attending college. The provision of 
rsonal attendant care on a regular or emergency basis and/or.durable medical equipment are 

among the services which would be excluded under this provision.· 

Subsection 56000 (d) mandates promotion of maximum independence and integration of students 
with disabilities. This means that, wherever feasible, students with disabilities should be served 
in integrated programs with the general student population. 

Subsection 56000 ( e) requires that services and instruction be consistent with the piµposes of the 
community .colle:ges. Services should support students with disabilities in educational activities 
that comply with the mission of the college. These services may include integrating students 
with disabiUties into the general college program; facilitating general education, transfer, or 
vocational preparation; increasing independence; and ma.king referrals to community resources. 
Therapy and/or custodial care are not appropriate functions of the DSPS program. The 
determining factors for instruction and services should be the purpose and duration of the 
program. As an educational institution, the colleges are designed to help students acquire skills 
in a panicular area. While this process may require more time due to the limitations from the 
disability and may require adapted instruction, its purpose should be instructional rather than 
therapeutic or recreational. . Adaptive physical education, for example, should serve as an 
adapted instructional mode for the learning of physical education skills-swimming, basketball, 
general exercise-rather than as a method to engage in therapeutic activities. 

56000 339 . 01/02197 
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Documentation 

· The fact that the requirements of Section 56000 have been satisfied with respect to any particular 
student should be reflected as part of the Student Educational Contract process (see Section 
56022). The fact that these requirements are satisfied by the DSPS program as a .whole is to be 
documented through the special class approval process (see Section 56028) and through the 
college's program plan (see Section 56046). 

56000 340 
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56002. Student with a Disability. 

,A •student with a disability" or "disabled student" is a person enrolled at. 
a community college who has a verified impairment which limits one or 
more major file activities, as defined in 28 C.F.R. 35.104, and which
imposes an educational limitation as defined in Section 56004. For 
purposes of reporting to the Chancellor under Section 56030, students 
with disabilities shall be reported in the categories described in Sections 
56032-44. ' 

Note: Authority cited: Sections 67312, 70901, and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Im pl em en ta ti on 

Section 56002 gives the general definition of a student with a disability. To qualify, a person 
must: 

(1) be enrolled at a community college; 

(2) have a verifiable disability (see Sections 56032-44); 

(3) be unable to fully benefit from the regular programs and services offered by the 
college due to the educational functional limitation of a disability; and 

(4) need specialized services or instruction in order to mitigate these disability-related 
educational limitations. 

Documentation 

Documentation that students meet these criteria should be available in their files. These files 
, should include but are not limited to the following: 

(I) a signed application for services and verification of enrollment at the community 
college; 

(2) verification of disability and identification of educational limitation(s) due to the 
disability; 

(3) a Student Educational Contract; and 

( 4) documentation of services provided. 

56002 
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56004. Educational Limitation. 

As used in this subchapter, "educational limitation• means disability 
related functional limitation in the educational setting. This occurs when. 
the limitation prevents the student from fully benefiting from classes: 
activities, or services offered by the college to nondisabled students, 
without si>ecific additional support services or instruction as defined in 
Section 56005. 

Rote: Authority cited: Sections 67312, 70901, and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

An "educational limitation" is a disability related functional limitation in the educational setting. 
An educational limitation prevents the student from fully benefiting from classes, activities, or 
services offered. to nondisabled students, without specific additional support services or 
instruction as defined in Section 56005. Services and accommodations provided by the DSPS 
program must be directly related to the student's educational limitation(s). · 

Documentation 

Documentation that services and accommodations are directly related to the student's educational 
limitation should be available in the student's file. 

56004 342 
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56005. Support Services or Instruction. 

As used in this subchapter, •support services or instruction· means any 
one or more of the services listed in Section S6026, special class. 
instruction authorized under Section 56028, or both. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Support services or instruction as used in Section 56005 means any service or classroom 
instruction that is above and beyond the regular services or instruction offered by the college. 
These classes, activities, or services are offered to enable the student with an educational 
limitation (see Section 56004) due to a disability to fully benefit in the offerings of the college. 

Documentation 

Documentation that the support services or instruction are related to the student's educational 
limitation (see Secti.on 56004) should be part of the Student Educational Contract (see ·Section 

es~~- . . . . 

56005 
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56006. Determination of Eligibility. 

(a) In order to be eligible for support services or instruction authorized 
under this subchapter, a student with a disability must have an 
impairment which is verified pursuant to subdivision (b) which ::._ 
results in an educational ·!imitation identified pursuant to 
subdivision (c) of this section. 

(b) The existence of an impairment may be verified, using procedures 
prescribed by the Chancellor, by one of the following means: · 
(1) observation by DSPS professional staff with review by the 

DSPS coordinator; 
(2) assessment by appropriate DSPS professional staff; or 
(3) review of documentation provided by appropriate agencies or 

certified or licensed professionals outside of DSPS. -
(c) The student's educational limitations must be identified by 

appropriate DSPS professional staff and described in the Student 
Educational Contract (SEC) required pursuant to Section 56022. -
Eligibility for each service provided must be directly related to an 
educational limitation consistent with Section 56000(b) and 
Section 56004. 

Rote: Authority cited: Sections 67312, 70901, and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56006 requires that every student participating in the DSPS program must have a verified 
disability. These procedures outline accepted practices and are intended as a guide to the college 
in the development of local DSPS policies and procedures which must mee_t regulatory 
reqUirements. 

· Determination of disability sholild be perfomied in one of three ways: 

(I)· . DSPS professional staff, with review by the DSPS coordinator, may, through personal 
observation, verify the exiStence of an observable disability. Use of this procedure is 
limited to conditions that can be seen externally, e.g., quadriplegia, paraplegia, 
amputation, cerebral palsy. 'This observation must be documented in the student's file 
and state the observed disability and educational limitation(s) of the studenL 

(2) 

56006 

or 

a staff member who is licensed or certified in a professional field to diagnose 
specified conditions may verify the existence of a disability. The diagnosis must be 
documented in the student's file with a statement of the student's educational 
limitation(s). 

or 
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(3). DSPS professional staff, with review by the DSPS coordinator, may veri_fy a.student's 
disability based on documentation provided by an appropriate agency or certified 
professional capable of diagnosing the disability in queStion or documentation from 
agencies participating in interagency agreements with the state Chancellor's Office. If 
the person signing the verification is not qualified to diagnose the condition in 
question, (e.g., a nurse), the verification should state that it was based on a review of 
records prepared by an approptjate professional who did perform ti;te diagnosis. The 
name and address of the professional and/or agency should also appear on the 
document. This documentation must be in the Student's file along with a statement of 
the student's educational limitation(s). 

The ultimate responsibility of verification lies with the DSPS coordinator. The verification 
should identify and describe the student's disability and the educational limitations which inhibit 
the educational process. 

Requirements for verification of disability apply to all students receiving DSPS services or 
instruction, which include students served at off-campus community-based facilities, such as 
hospital sites or shelter workshops. If the verification is based on documents provided by a 
community-based facility, the college should advise the facility of its responsibility to provide 
accurate information for verification as outlined in methods 2 and 3 of Section 56006. Also, 
state auditors must be allowed access to records maintained at such facilities and, in the event 

A that signifi.can_t errors are ~iscovered, the college must ensure that the verification procedures will 
Wbe modified· at the facilities. 1 -

Documentation 

A verification of disability form should be placed in each student's file. This form should have 
the necessary information cited above, and it should be signed by the appropriate professional or 
representative from an agency participating in interagency agreements with the state Chancellor's 
Office. The verification should include the :functional limitations resulting from the disability so 
that its impact on the student in the educational setting can be appropriately determined. 
Documentation of the educational limitation should be written in the Student Educational 
Contract (see Section 56022) relating the educational limitation to the services (see Section -
56000(b) and Section 56004). - -

56006 
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(a) 

(b) 

(c) 

56008. Student Rights. 

Participation by students with disabilities in Disabled Student 
Programs and Services shall be entirely voluntary. . 
Receiving support services or instruction authorized under this· 
subchapter shall not preclude a student from also participating in 
any other course, program or activity offered by the college. 
All records maintained by DSPS personnel pertaining to students 
with disabilities shall be protected from disclosure and shall be 
subject to all other requirements for handling of student records 
as provided in Subchapter 2 (co=encing with Section 54600) of 
Chapter 5 of this Division. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310·12 and 84850, ·Education Code. 

Implementation 

All records maintained by DSPS personnel pertaining to students with disabilities shall be 
protected from disclosure and shall be subject to all other relevant statutes and regulations for 
handling of student records. 

If a student requests accommodations that impact the delivery of instruction and/or the instructor, 
then the instructor has a right to know the student's educational (functional) limitation(s) and the 
appropriate accommodation, with the student's permission. The nature and origin of the 
disability are not to be disclosed to the instructor without the written pemiission of the student. 

Documentation 

A release of information form should be in the student's file and signed by the student if any 
infonnatipn is released regarding the student's disability .. 

. . . 
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(a) 

(b) 

· 56010. Student Responsibilities. 

Students receiving support services or instruction under this 
subchapter shall: 
(l) comply with the student code of conduct adopted by the 

college and all other applicable statutes and regulations 
related to student conduct; 

(2) be: responsible in their use: of DSPS services and adhere to 
written service provision policies adopted by DSPS; and · 

(3) make: measurable: progress toward the: goals established in 
'the: st:Udc:nt's Student Educational Contract or, when the: 
student is enrolled in a regular college course, meet 
academic standards established by the college pursuant to 
Subchapter 8 (commencing with Section 55750) of Chapter 
6 of this Division. 

A district may adopt a written policy providing for the suspension 
or termination of DSPS services where: a student fails to comply 
with subdivisions (a)(2) or (a)(3) of this section. Such policies 
shall provide for written notice to the student prior to the 
suspension or termination and shall afford the student an 
opportunity to appeal the decision. Each student shall be given 
a copy of this policy upon first applying for services from DSPS. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310·12 and 84850, Education Code. 

elmplem~~tation 
A student with a disability, like any other student on the campus, must adhere to the student code 
of conduct adopted by the college. Termination of services to the student under the code of 
conduct, must go through the same procedures as with any other student. 

A college may also adopt a written policy providing for the suspension or termination of DSPS. 
services. where a student fails to comply with any of the following requirements: 

(1) be responsible in his/her use ofDSPS services and adhere to written service provision 
policies adopted by the college; or . . 

(2) make measurable progress toward the goals established in the Student Educational 
Contract or, when the student is enrolled in a regular college course, meet academic 
standards established by the college. 

The service suspension or termination policies shall be given to each student upon applying for 
DSPS services and must contain a process were a student is: · 

56010 

(1) provided with a written notice informing he/she of the reasons for the impending 
suspension or termination of services; 
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(2) permitted the opportunity to appeal the decision to suspend or terminate his/her A 
services; and · W 

(3) provided with either a written notice of the resolution arrived at during the appeal 
process to continue services or a fmal notice for the suspension or-:lennination of 
services . 

. These policies and requirements should not differ from those pertaining to all ~dents. 

Documentation 

Documentation that verifies that the student was notified of all policies dealing with the rights 
and responsibilities in receiving DSPS services should be in the student's file. In order to 
suspend or terminate DSPS services to a student there should also be a copy of all notices sent to 
the student about the student's abuse ofDSPS services, all docwnents of the appeal process, and 
a copy of the notification of the outcome of the appeal, in the student's file. 

56010 
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56022. Student Educational Contract. 

A Student Educational Contract (SEC) is a plan to address specific 
needs or the student. A SEC must be established upon initiation of 
DSPS services and shall be reviewed and updated annually !or every 
student with a disability participating in DSPS. The SEC specifies • 
those regular and/or special classes and support services identified 
and agreed upon by both the student and DSPS professional staff as 
necessary to meet the student's specific educational needs. The SEC 
shall be reviewed annually by a DSPS professional staff person to 
determine whether the student has made progress toward his/her 

·stated goal(s). 

Whenever possible the SEC shall serve as the Student Educational 
Plan (SEP) and shall meet the requirements set forth in Section 
55525 of this division. In addition, for students in noncredit special 
classes, each SEC shall include, but need not be limited to a 
description of the criteria used to evaluate the student's progress. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

The Student Educational Contract (SEC) is designed to serve as an educational contract between 
the DSPS- program and the student. It should contain the following information: 

(1) an outline of the specific instructional and educational goal(s) of the student with a 
description of the objectives and activities needed to achieve these goal(s); 

(2) a measurement of the student's progress in completing the objectives and activities 
leading to their goal(s); and 

(3) a list of the services to be provided to the student to accommodate their disability
related educational limitations. 

The SEC should be initially developed when the student first applies for DSPS services, A 
DSPS professional staff person and the student should develop the SEC. It is important for the 
student to participate in the development of the SEC, and the student's signature is necessary to 
indicate agreement with the short-term objectives as well as the criteria for measuring their 
progress. 

After the initial preparation of the SEC, it should be reviewed and updated each year thereafter to 
determine the student's progress toward their stated instructional and educational goal(s). This 
process should include an up-to-date copy of the student's class schedule, delineation of services 
provided, an indication that a DSPS professional staff has reviewed the SEC and determined that 
measurable progress has been made, and the signature of the student showing agreement with the 

• 56022 
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updated SEC. The review and update can be completed incrementally. Where no major changes 
A in the program or services are made, DSPS classified staff can assist in obtaining the student's 
W signature and preparing the file for review by DSPS professional staff. This revie\v can be 

completed by the DSPS specialist without the student being present. 

Additional educational contracts providing specific objectives, skills and leaming"strategies, and 
other goals related to the educational setting may accompany the SEC for the year. These 
contracts should be signed by the student and the DSPS professi9nal staff person responsible for 
provision of the instruction or service. 

Any format that provides the information specified in this section is acceptable. Whenever 
possible, the SEC shall satisfy·the requirements for a Student Educational Plan under Section 
55525 of the Matriculation Regulations. 

Documentation 

An up-to-date SEC for the current year, signed by the student and the DSPS professional staff 
person, should be available in the file of each student receiving services paid through the DSPS 
office. Also, students in noncredit special cla.sses should have included in their SEC a detailed 
description of the criteria used to evaluate the student's measurable progress. 

56022 01/02197 
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56026 

56026. Support SerVices. 

Support services are those specialized services available to students 
with disabilities defined in Sections 56002 of this chapter, which are in 
addition to the regular services provided to all students. Such services • 
enable students to participate in regular activities, programs and 
classes offered by the college. . They may include, but need not be 
limited to: . 

(a) Basic fixed cost administrative services, associated with the 
ongoing administration and operation of the DSPS program. 
These services include: 
(1) Access to and arrangements for adaptive educational 

equipment, materials and supplies required by students 
with disabilities; 

(2) · Job placement and development services related to 
transition to employment; 

(3) Liaison with campus and/or community agencies, 
including referral to campus or ~ommunity agencies and 
follow-up services; 

(4) Registration assistance relating to on- or off-campus 
college registration, including priority enrollment 
assistance, application for financial aid and related college 
services; 

(5) Special parking, including on-campus parking registration 
or while an application for the State handicapped placard 
or license plate is pending, provision of a temporary 
parking pennit; · 

(6) Supplemental specialized orientation to acquaint students 
with environmental aspects of the college and commWtlty; 

(b) Continuing variable cost services which fiuctuate with changes 
in the number of students or the unit load of the students. 
These services include, but are not limited to: 
(1) . Test-taking facilitation, including arrangement, proctoring 

and modification of tests and test· administration for 
students with disabilities; 

(2) Assessment, including both individual and group 
assessment not otherwise provided by the college to 
determine functional educational and vocational levels, or 
to verify specific: disabilities; 

(3) Counseling, including specialized academic, vocational, 
personal, and peer counseling services specifically for 
students with disabilities, not duplicated by ongoing 
general counseling services available to all students; 

(4) Interpreter services, including manual and oral 
interpreting for hearing-impaired students; 

(5) Mobility assistance (on-campus), including manual or 
motorized transportation to and from college courses and 
related educational activities; 

(6) Notetaker services, to provide assistance to students with 
disabilities in the classroom; 

(7) Reader services, including the coordination and provision 
of services for students with disabilities in the 
instructional setting; 

(8) ·Speech services provided by a licensed speech/ language 
pathologist for students with verified speech disabilities; 
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· (9) Transcription services, including but. not limited to, the 
provision of braille and print materials; 

(10) Transportation assistance (off-campus), only if not 
otherwise provided by the college to all students, where 
public accessible transportation is unavailable or is 
deemed inadequate by the Chancellor's Office; 

(11) Specialized tutoring services not otherwise provided by the " 
college; 

(12) Outreach activities designed to recruit potential students 
with disabilities to the college; 

(13) Accommodations for participation in co-curricular 
activities directly. related to the student's enrollment in 
state-funded educational courses or programs; and 

(14) Repair of adaptive equipment donated to the DSPS 
program or purchased with funds provided under this 
subchapter. . 

(c) One-time variable costs for purchase or DSPS equipment, such 
as · adapted educational equipment, materials, supplies, and 
transportation vehicles. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850 Education Code. 

Iniplementation 

A college will elect to offer services based on the population of students with disabilities served. 
MJl services.addressed in Section 56026 are discretionary notwithstanding State and Federal law. 
9'he college can determine which services are best provided by the DSPS office or by other 

departments on the campus. If the college chooses to provide certain services outside of the 
DSPS office (i.e., parking permits, registration, etc.) these services. cannot be used as DSPS 
contacts with the students and DSPS funds cannot be used to support them. The college should 
file an addendum to the campus DSPS Program Plan listing any additions or elimination of 
services. Certain services requiring further discus_sion are listed below: 

(a)(5) 

(b)(2) 

56026 

Special Parking-The provision of special parking is coordinated with the 
college campus security and facilities offices responsible for parking policies and 
procedures. While the Vehicle Code does allow Districts to set local parking 

· policies and fees, these policies are superseded by state law if there is a conflict. 
Parking on campus should include: free visitor parking; adequate disabled student 
and staff parking with spaces configW'Cd according to Title 24 of the Building 
Code; no charge for persons (staff: students, or visitors) with the state. issue~ 
Disabled Person plate or placard at spaces with parking meters. Colleges are 
allowed to c~ge students with disabilities parking fees equal to those charged 
non-disabled students. · 

Assessment-Assessment is the process by which educational functional 
limitations, academic readiness and vocational level are determined for a student 
with a particular. disability. This assessment process can take the form of 
reviewing documentation from referring agencies, by giving different assessment 
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56027. Academic Accommodations. 

Each community college district receiving funding pursuant to this 
subchapter shall, consistent with Section 53203 of this · division, . 
establish a policy and procedure for responding, in a timely manner, to ~ 
accommodation requests involving academic adjustments. This 
procedure shall provide for an individualized review of each request. 
The procedure shall also permit the Section 504 Coordinator, or other 
designated district official with knowledge of accommodation 
requirements, to make an interim decision pending a final resolution. 

Nate: Authority cited: Sections 67312, 70901, and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Each community college district receiving DSPS funding should establish a policy and procedure 
for responding, in a timely manner, to accommodation requests involving academic adjustments 
in dispute. This procedure should provide for an individualized review of the disputed request. 
The procedure should also permit the Section 504 coordinator, or other designated official that 
have knowledge of academic accommodation requirements, to make an interim decision pending 
final resolution. 

A district/college decides whether a college needs to obtain local Board approval for a policy 
dealing with academic accommodations. 

Documentation 

A written policy muSt be accessible to students, faculty and staff of the college. 
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·56028. Special Classlnstruction. 

Special classes are instructional activities offered consistent with the 
provisions of Section 56000 and designed to address the educational 
lim.i.tations of students with disabilities who are admitted to the 
institution pursuant to Educational Code Sections 76000 ct seq. and 
who would be unable to substantially benefit .from regular college 
classes even with appropriate support services or accommodations. 

· Such classes generate revenue based ·on the number of full-tinie 
equivalent students (FTES) enrolled. in the classes. 

Such classes shall be open to enrollment of students who do not have 
disabilities; however, to qualify· as· a special class, a majority of those 
enrolled in the class must be students with disabilities. 

·special classes offered for credit or noncredit shall meet the applicable 
requirements for degree credit, non-degree credit, or noncredit set forth 
in Sections 55002 and 55805.5 of this part. ln addition, special 
classes shall; 
(a) Be designed to enable students with disabilities to compensate 

for educational limitations and/or acquire the skills necessary to 
complete their educational objectives; 

(b) Employ instructors who meet minimum qualifications set forth in 
Section 53414 of this division; 

(c) · Utilize curriculum, instructional methods, or materials specific
ally designed to address the educational limitations of students 
with disabilities. Curriculum committees responsible for review
ing and/or recommending special class offerings shall have or 
obtain the expertise appropriate for determining whether the re
quirements of this section are satisfied; and 

(d) Utilize 'student/instructor ratios determined to be appropriate by 
the district given the educational limitations of the students with 
disabilities enrolled in each class. Class size should not be so 
large a.S to impede measurable progress or to endanger the well
being and safety or students or staff. 

Note: Authority cited; Sections 67312, 70901, and 84850, Education 
Code. Reference; Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56028 defines special classes. In particular, a special class is an activity which: 

56028 

(1) produces revenue in the same manner as other general college instructional activities; 

(2) haS been approved through the normal curriculum reView process; 

(3) is designed to overcome a student's educational limitations or assist the student in 
acquiring skills necessary for completion of the goals set forth in the SEC; 

(4) is taught by specially trained instructors who hold the appropriate DSPS minimum 
qualifications; and 
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(5) utilizes materials or instructional methods.adapted to the disability-related needs of 
the students. . -- · 

It is critical that special classes meet all of the provisions of Section 56000 which require that 
these classes not duplicate other instructional offerings and that the classes cannof be provided in 
an effective manner in an integrated setting with support services. A special class is 
differentiated from a regular class on the basis of whether it meets the criteria of Section 56028 
and whether it serves students with disabilities as defined in Sections 56032-56944. 

Special class CUJTiculum, as curriculum for all offerings of the college, must go through a review 
process for approval as established by the district and the state Chancellor's Office. On the local 
level, districts are required to assure that college cuniculum committees obtain input from 
persons who have expertise related to DSPS in their review of special class offerings. It is often 
useful if DSPS staff serve on curriculum committees to provide such expertise and to facilitate 
integration of the DSPS program with the overall college program. DSPS staff designing curric
ulum should follow the policies and procedures outlined in the 1995 Curriculum Standards 
issued by the state Chancellor's Office. 

The cost of special classes can be considered an appropriate DSPS expenditure if the special 
classes meet the criteria of Section 56028 and are approved by the appropriate process as 
established by the state Chancellor's Office. The DSPS Program Plan should list all of the· 
special classes to be offered by the college. 

In addition,' colleges providing special classes should note Section 56070 of the regulations 
outlining the requirements for the return of special class FTES revenues to the DSPS program. 

Documentation 

The college should-have verification of course approval by the college curriculum committee for 
each special _class offered. This documentation should be available in the Instructional Dean's or 
other des1gnated staff persons' office. The DSPS coordinator should be aware of the location of 
this information and should have access to it when needed. In addition, the college/district 
personnel/credentials office should ·have minimum qualifi~aticins on file for ~l J?SPS · ~ 
teaching special classes. Information documenting that special classes meet the cntena specified 
above will be required as part of the DSPS Program Plan. 
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56029. Special Class Course Repeatability. 

Repetition of special classes is subject to the provisions of Sections 
55761-63 and 58161 of this division. However, districts are authorized 
to permit additional repetitions of special classes to provide an " 
accommodation to a student's educational limitations pursuant to_ state 
and federal nondiscrimination laws. Districts shall develop policies and 
procedures providing for repetition under the following circumstances_: 
(a) When continuing success of the student in other general and/or 

special classes is deP.endent on additional repetitions of a specific 
class; · 

(b) When ·additional repetitions of a specific special class are 
essential to completing a student's preparation for enrollment 
into other regular or special classes; or 

(c) When the student has a student educational contract which 
involves a goal other than· completion of the special class in 
question and repetition of the course will further the achievement 
of that goal. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education .Code. 

Implementation 

e Section 56929 defines the circumstances under which special classes can be repeated above and 
beyond ordinary course repetition standards for credit courses as set forth in Sections 55761-63 
and 58161 of Title 5. However, districts are authorized to permit additional repetitions of special 
classes to provide an accommodation to a student's educational limitations pursuant to state.and 
federal nondiscrimination laws. Although colleges have the ultimate responsibility for setting 
policy on this subject, the regulation indicates that repetition should be permitted whenever it is 
necessary to allow the student to make progress toward fulfilling the goals of the SEC, either by 
acquiring additional skills or by prepanng for other courses. Thus, any repetition which 
facilita;es measurable progress is permitted under Section 56029. Students may not audit special 

·classes to avoid the limit on repeatability, · 

It should be noted that although Section 56029. does not address additional repetitions of regular 
classes, colleges are encouraged to provide for repetition of such classes where repetition is: 
requiied for an individual student with a disability as reasonable accommodation under Section 
504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) nor does Section 56029 impose limits on 
repetition of noncredit classes. Districts which do not offer noncredit may wish to enter into 
special arrangements with their K-12 counterparts to address the need for additional course 
repetitions. 

Repetitions are allowed if the circumstances described in a, b, or c of Section 56029 apply to the 
individual student's situation. How many times an individual student is allowed to enroll in e adaptive physical education beyond the four semesters or six quarters depends on how long the 
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circumstances apply. The college should have such students apply at each enrollment period for 
reevaluation of their circumstances. · 

Documentation 

Each district must establish procedures for tracking repetitions and a process for stu.dents to 
invoke a special class course repeatability accommodation on a ~-by-case basis. The DSPS 
program will need to monitor the information to assure that the above requirements are met. 

·,·. 
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56030. Reporting Requirements. 

Each community college district receiving funding pursuant to this 
subchapter shall submit such reports (including budget and fiscal 
reports described in Article 4j as the Chancellor may require. When ~ 
submitting such reports, districts shall use the disability categories set 
forth in Sections 56032-44 and shall conform to the reporting format, 
procedures, and deadlines the Chancellor may additionally prescribe .. 

Nate: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56030 requires the submission of periodic reports to the state Chancellor's Office. 
Colleges will be required to submit revised reports to correct errors on these reports as necessary. 

Documentation 

The colleges will be required to complete and submit the reports described above. These reports 
shall be submitted on forms provided by the state Chancellor's Office. 

State Chancellor's Office staff will inservice DSPS staff responsible for the compilation of this 
data. The colleges should maintain up-to-date files of the completed reports in the DSPS Office 
and the Business Office. 
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56032. Physical Disability. 

Physical disability means a visual, mobility or orthopedic impamnent. 
(a) Visual impairment means total or partial loss of sight. 
{b) Mobility and orthopedic impairments mean a serious limitation " 

in locomotion or motor function. 

Nate: Authority cited: Sections 67312, 70901 and 8~850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. · 

Implementation 

· Section 56032 defines "physical disability." 

56032 

(1) Visual impairment includes but is not limited to the following conditions: 

(a) Blindness is visual acuity of 20/200 or less in the better eye after 
correction; or visual loss so severe that it no longer serves as a major 
channel for information processing. 

{b) Partial sightedness is visual acuity of 20170 or less in the better eye after 
correction, with vision which is still capable of serving as a major channel 
for information processing. 

Visual impairment does not apply where the loss or impairment is the result of 
psychological condition or an acquired brain impairment (ABI). This disability 
can be verified by a physician, a licenseP,. vision professional or through 
documentation from a referring agency relying upon verification from a physician 
or other licensed vision professional. · 

(2) Mobility impairment includes but is not limited to the following conditions: 

(a) impairments caused by congenital. anomaly (e.g., clubfoot, absence of 
some member, etc.); 

(b) impairments caused by disease (e.g., poliomyelitis, bone tuberculosis, 
etc.); and 

(c) impairments from other causes (e.g., cerebral palsy, amputation, and 
fractures and bums which can cause contractures). 
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Mobility impairment does not apply to mobility limitation due to seeing, hearing, 
or psychological limitations or mobility limitation resulting from an acquired · 
brain impairment (ABI). 

Mobility impairments can be verified, if possible, by the personal observation of a 
DSPS professional staff member with the DSPS coordinatd'r review, by 
documentation from a physician, or by the documentation of the referring agency 
if the verification is done by a physician. 

Documentation 

Files should contain verification of disability which identifies the particular disability, the 
. educational limitation(s) resulting from the disability, and how the student's educational 
performance is impeded. The verification must be signed by the appropriate professional. 
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56034. Communication Disability. 

Communication disability is defined as an impairment in .the proc· 
esses of speech, language or hearing. 
(a) Hearing impairment means a total or partial less of hearing • 

function which impedes the communication process essential 
to language, educational, social and/or cultural interactions. 

(b) Speech and language impairments mean one or more 
speech/language disorders of voice,· articulation, rhythm 
and/or the receptive and expressive precesses of language. 

Nate: Authority cited: Sections 67312, 70901 and 848SO, Educa· 
tion Cede. Reference: Sections 67310·2 and 84850, Education 
Code. 

Im pl em en ta ti on 

Section 56034 defines "cominunication disability." 

Hearing.impairment means total deafhess or a hearing loss so severe that a student is impaired in 
processing inforniation through hearing, with or Without amplification. Hearing impairment is 
defined as: 

56034 

(1) . deaf means a total or partial Joss of hearing function so severe that it no longer 
serves as a major channel for information processing. For purposes of this 
definition, deafness is defined as a condition that requires the use of 
communication in a mode other than oral language including sign language, 
telephone devi~es for the deaf, etc.; or 

(2) hearing limitation is defined as a functional loss in hearing which is still capable 
of serving as a major channel for information processing and is measured as 
follows: 

Hearing limitation is interpreted to mean a functional loss in hearing which is 
measured as follows: 

(a) a mild to moderate hearing-impaired person is one whose average unaided · 
hearing loss in the better ear is 35 to 54 db in the conversatioruu range or 
average aided hearing loss in the better ear is 20 to 54 db. · . . 

(b) a severely hearing-impaired person is one whose average hearing Joss in 
the better ear (unaided or aided) is 55 db or greater in the conversational 
range, or a person with one of the following: 

(i) speech discrimination of les~ than 50 percent. 
(ii). medical documentation of rapidly progressing hearing loss. 
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This disability can be verified by an appropriate hearing professional or through documentation 
from a referring agency that obtains its verification from a medical doctor· or other licensed ear 
professional. This disability can be verified by a DSPS staff member only if that J)erson has the 
appropriate license. 

Speech impairment is defined as one or more speech and language disorders of voice, 
articulation, rhythm and/or the receptive and expressive processes of language that limits the 
quality, accuracy, intelligibility or fluency of producing the sounds that comprise spoken 
language. 

Speech limitation is interpreted to mean an impairment in the quality, accuracy, intelligibility or 
fluency of producing the sounds that comprise spoken language. 

Speech impairment does not apply to language having to do with a foreign accent. It also does 
not apply to any limitation that is caused by a physical or hearing impairment, psychological 
disability, or acquired brain impairment (ABI). 

This disability can be verified by a licensed speech professional or through documentation from a 
referring agency that obtains its verification from a licensed speech professional. This disability 
can be verified by a DSPS staff member only if that person has the appropriate license. 

Documentation 

Files should contain verification of disability which identifies the particular disability, the 
educational limitation(s) resulting from the disability, and how the student's educational 
performance is impeded. The verification must be signed by the appropriate professional. 

01/02/97 
56034 364 

531 



Tille S Implementing Guidelines SECTlONm.A 

56036. Learning Disability. 

Learning disability is defined as a persistent condition of presumed 
neurological dysfunction which may exist with other disabling 
conditions. This dysfunction continues despite instruction in standard ~ 
classroom situations. To be categorized as learning disabled a student 
must exhibit: 
{a) Average to above-average intellectual ability; 
(b) Severe processing deficit(s); 
(c) Severe aptitude-achievement discrepancy{ies); and 
(d) Measured achievement in an instructional or employment 

setting. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Impleme-ntation 

Section 56036 defines "learning disability." 

Leaming disability is defmed as a persistent condition of a presumed neurological impairment. 
This dysfunction continues despite instruction in standard classroom situations, to be categorized 
as learning disabilities a student must exhibit: 

e (I) average to above-average intellectual ability; . -

(2) severe processing deficit(s); 

(3) severe aptitude-achievement discrepancy(ies); and 

(4) measured achievement in an instructional or employment setting. 

_ Learning disability does not apply to learning problems resulting from any physical, visual, or 
hearing impairments, psychological disability, or any health related disabilities. Learning 
disability can exist with other disabilities except ABI and DDL. 

This disability can be verified in one of the following ways: 

(1) 

(2) 

56036 

a learning disability professional using the California Commlinity College 
Leaming Disability Eligibility Model. 

a DSPS learning disability specialist may professionally certify if assessment 
documentation from a referring agency is deemed to meet the requirements in the 
California Community College Leaming Disability Eligibility Model. 
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(3) from documentation sent by a referring ·.agency that bas entered into an 
interagency agreement with the state Chancellor's Office. The documentation 
needs to include the identification of the particular type of learning diSa'.bility the 
student has and what the functional limitation the disability imposes on the 
student 

Documentation 

Files should contain verification of disability which identifies the particular learning disability, 
the educational limitation(s) resulting from that disability, and how the student's educational 
performance is impeded. The verification must be signed by an appropriate licensed 
professional. 

56036. 
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56038. Acquired Brain Impairment . 

. Acquired brain impairment means a verified deficit in brain functioning 
which results in a total or partial loss of cognitive, communicative, 
motor, psycho-social, and/or sensory-perceptual abilities. 

Rote: Authority cited: Sections 67312, 70901,-and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56038 defines "acquired brain impairment (ABI)." 

SECTION I1IA 

ABI is defined as an acquired brain impairment caused by external or internal trauma, resulting 
in total or partial functional limitations that adversely affects or limits a student's educational 
performance by impairing: · 

(I) cognition, infonnati0n processing, reasoning, abstract thinking, judgment and/or 
problem solving; 

(2) language and/or speech; 

(3) memory and/or attention; 

(4) sensory, perceptual and/or motor abilities; 

(5) psycho social behavior; or 

(6) physical functions. · 

AB! does not apply to functional limitations resulting from brain trauma induced by birth, 
present at birth or which is progressive and/or degenerative in nature. ABJ can be verified ·by an 
appropriate licensed professiona1, or by the documentation of a referring agency if its verification 
~s done by an appropriate licensed professional. · 

It is_ the_ responsibility of the co~leges to define acquired brain impairment in a maiiner which 
meets regulatory requirements. 

Documentation 

Files should contain verification of disability which identifies the particular disability, the 
educational limitation(s) resulting from the disability, and how the student's educational 
performance is impeded. The verification must be signed by the appropriate professional. 
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56040. Developmentally D.elayed Learner. 

The developmentally delayed learner is a student who ·exhibits the · 
following: 
(a] Below average intellectual functioning; -
(b) Potential· for measurable achievement in instructional and em-

ployment settings. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56040 defines "developmentally delayed learner (DDL)." 

DDL is defined as learning deficits resulting from below average intellectual functioning which 
adversely affects educational performance, existing concurrently with measurable potential for 
achievement in educational and/or employment settings. 

This disability can be verified by the DSPS coordinator or a DDL specialist using the 
documentation from a referring agency. The student is eligible by meeting one of the three 
standards described below: 

(1) the student has an earned standards score less than or equal to 70 on the specified 
ability assessment procedure; or 

(2) the student has certification from the Regional Center that the student's earned 
standard ·score was less than or equal to 70 on an ability assessment procedure; or 

(3) the student has an earned standard score between 71 and 80 and at least one of the 
seven following indicators is documented. For scores greater than 80, the 
assessment procedure's standard error of measurement may be considered. 

(a) history of special education. 
(b) history of sheltered or supported employment 
(c) history of unemployment or limited entry level employment. 
(d) dependent/semi-independent living environment 
(e) client status with the state Department of Rehabilitation. 
(f) client status with the Regional Center. 
(g) 'academic skill deficiency. 

The DDL student must be afforded access to the class/program that best meets his/her 
educational needs and which promotes the maximum independence and integration of ~ese 
students. Special classes, if provided, may, consistent with this requirement, be offered either 
on- or off-cam.pus. 
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e Documentation 

Files should contain verification of disability which identifies the particular ;.disability, the 
educational limitation(s) resulting from the disability, and how the student"s educational 
performance is impeded. The verification can be determined by the DSPS coordinator or DDL 
specialist using documentation from the referral. 
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(a) 

{b) 

56042. Psychological Disability. 

Psychological disability means a persistent psychological or 
psychiatric disorder, or emotional or mental illness; 
For purposes· of this subcha.pter, the following conditions are not ~ 
psychological disabilities; 
(1) transvestitism, transsexualism, pedophilia, exhibitionism, 

voyeurism., gender identity disorders not resulting from 
physical impairments, or other sexual behavior disorders;· 

(2) compulsive: gambling, kleptomania, or pyromania; and 
(3) psychoactive substance abuse disorders resulting from 

current illegal use of drugs. 

Rate: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation· 

Section 56042 defmes "psychological disability." 

Psychological disability is defined as a persistent psychological or psychiatric disorder, emotional 
or mental illness that adversely affects educational performance. Psychological disability is a 
condition which: · 

(1) is listed in the most current American Psychiatric Association Diagnostic and 
Statistical Manual (DSM) and is coded on Axis I or II as moderate to severe; 

(2) reflects a psychiatric or psychological condition that interferes with a major life 
activity; and 

(3) poses a functional limitation in the educational setting. 

· The term psychological disability does not include: 

56042 

(I) any condition designated by the most current DSM with a V Cade signifying that 
it is not attributable to a mental disorder; 

(2) the following conditions listed in the most current DSM are not included in the 
California Community College definition of psychological disability: 

(a) transvestitism, transsexuals, pedophilia, exhibitionism, voyeurism, gender 
identity disorder not resulting from physical impairment, or other sexual 
behavior disorders; 

(b) compulsive gambling, kleptomania, or pyromania; and 
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(c) psychoactive substance abuse disorders resulting from current illegal use 
of drugs; and 

-
any condition designated by the most current DSM as developmental disorders 
(mental retardation, pervasive developmental disorder, specific development 
disorders, or other developmental disorder), that is covered by an6ther disability 
category. 

Recovering drug and alcohol abusers are considered psychologically disabled as long as they are 
in or have completed a recovery program and meet all other conditions for this disability 
category. 

A psychological disability can be verified by a professional with the appropriate license, or by 
documentation of a referring agency if its verification was done by a professional .with the. 
appropriate license. This disability can be verified by a DSPS staff member only if that person is 
an appropriately licensed professional such as a licensed medical doctor, a licensed clinical 
psychologist or psychiatrist, a licensed Marriage, Family, and Child Counselor, or a licensed 
clinical social worker. 

Documentation 

A Verification documents from the licensed professional should inciu. de either the DSM a.D.d/or ICD 
W disorder code or the name of the disorder and the license number of the professional. 
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56044. Other Disabilities. 

This category inclµdes all students with disabilities, as defined in 
Section 56002, who do not fall into any of the categories described in 
Sections 56032-42 but who indicate a need for support services or ~ .. 
instruction provided pursuant to Sections 56026 and 56028. 

Rate: Authority cited: Sections 67312, 70901 and 84SSO, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. · 

Im pl em en ta ti on 

Section 56044 defines "other disabilities." · 

This category includes all other verifiable disabilities and health related limitations that adversely 
affect education performance but do not fall into any of the other disability categories. 
Therefore, it is first necessary to consider whether the condition qualifies in any of the specific 
disability categories discussed in Sections 56032 thru 56042. If so, the student should be 
reported under the appropriate disability specific category. A student should only be categorized 
under "other" if the student has a current verifiable impairment which meets the general 
definition of disability under Section 56002 and also has an educational limitation as defmed in 
Section 56004, but does not qualify in any of the disability specific categories. 

Other disabilities include conditions having limited strength, vitality, or alertness due to chronic 
or acute health problems. Examples are environmental disabilities, heart conditions, 
ruberculosis, nephritis, sickle cell anemia, hemophilia., leukemia, epilepsy' acquired i.rnffiune 
deficiency syndrome (AIDS), diabetes, etc. 

A person may be protected under Section 504 and the Americans with Disabilities Act because 
he or she has a history of disability or is perceived as having a disability. However, it is 
important to keep in mind that such individuals may not qualify for services from the DSPS 
program b·ecause they do not have a current impairment or their impairment does not give rise to 
an educational (functional) limitation. 

A disability in the "other disabilities" category must be verified by an appropriate licensed 
professional or through documentation from a referring agency that obtains its verification from 
an appropriate licensed professional. A DSPS staff member can verify this disability only if that 
person is an appropriately licensed professional. 

56044 
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·nocumentation 

e Files sh~uld contain verification of disability which identifies the particular disability, the 
educational limitation(s) resulting from the disability, and how the student's educational 
performance is impeded. The verification must be signed by the appropriate profe.~sional. 
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56046. DSPS Program Plan. 

(a) Each district receiving funding pursuant to this subchapter shall 
submit to the Chancellor, at such times as the Chancellor shall 
designate a DSPS program plan for each college within the dis- ~ 
trict. Upon approval by the Chancellor, the plan shall be a con
tract between the district and the Chancellor. Expenditures of 
funds appropriated pursuant to this subchapter must conform to 
the approved plan. 

(b) Each district shall submit updates to its program plan to the 
Chancellor upon request. 

(c) The program plan shall be in the form prescribed by the Chancel
lor.and shall contain at least all of the following: 
(1) the long-term goals of the DSPS program; 
(2) the short-term measurable objectives of the program; 
(3) the activities to be undertaken to accomplish the goals and 

objectives; and 
(4) a description of the methods used for program evaluation. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code . 

. Implementation 

Section 56046 sets forth the requirements for the DSPS Program Plan. The. form for the plan is 
set forth fu Subsection C(l-4). The Chancellor's Office will notify the colleges of the 
submission and approval process at a later date. 

Documentation 

Copies of the plan should be kept on file in the college DSPS office together with the letter of 
approval by the state Chancellor's Office. 

56046 
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56048. Staffing: 

(a) Persons employed pursuant to this subchapter as counselors Dr 
instructors of students with disabilities shall meet minimum 
qualifications set fonh in Section 53414 of Subchapter 4 or .:=. 

Chapter 4 of this division. 
(b) Each district receiving funds pursuant to this subchapter shall 

designate a DSPS Coordinator for each college in the district. For 
the purpose of this section, the Coordinator is defined as that 
individual who has responsibility for the day-to-day operation of 
DSPS. The designated Coordinator must meet the minimum 
qualifications for a DSPS counselor or instructor set forth in 
Section 53414(a) through (d) or meet the minimum qualifications 
for an educational administrator set forth in Section 53420 and, 
in addition, have two (2) years full-time experience or the 
equivalent within the. last four (4) years in one or more of the 
following fields: 
(1) instruction or counseling or both in a higher education 

program for students with disabilities; 
(2) administration of a program for students with disabilities 

in an institution· of higher education; 
(3) teaching, counseling, or administration in secondary 

education, .. working predominately or exclusively in pro
grams for students with disabilities; or 

(4) administrative or supervisory experience in industry, 
government, public agencies, the militszy, or private social 
welfare organizations, in which the responsibilities of the 
position were predominately or exclusively related to 
persons with disabilities. 

(c) Districts receiving funding pursuant to this subchapter may also 
employ classified and/or paraprofessional support staff. Support 
staff shall function under the direction of a DSPS counselor, 
instructor, or Coordinator as appropriate for the support services 
or instruction being provided. 

Note: Authority cited: ·Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implenientation 

Section 56048 identifies the minimum qualification the district must utiliz.e for DSPS counselors 
and instructors. This section. also identifies the additional minimum qualification for the person 
selected as the coordinator of the DSPS program. The coordinator is the individual who has day
to-day responsibility for the DSPS. program. The DSPS coordinator salary is the only 
admfu.istrative cost that can be considered as a legitimate DSPS expenditure. 

Documentation 

Documentation should indicate that the DSPS coordinator, DSPS counselor and DSPS instructor 
meet the minimum qualifications as set forth in Section 53414(a) through (d) with the DSPS 

9coordinator meeting the additional minimum qualification set forth in subsection 56048 (b). · 
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56050. Advisory Committee. 

Each district receiving funds pursuant to this subchapter shall es
tablish, at each college in the district, an advisory committee which 

SECTION IlIA 

shall meet not less than once per year. ~ 

The advisory committee shall, at a minimum, include students with 
disabilities and representatives of the disability community and 
agencies or organizations serving persons with disabilities. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

The ~visory committee should give guidance and direction to the DSPS program and college 
related to needs of the local community. 

Documentation 

A roster of committee members which indicates the affiliation of the member and dates and 
minutes of the meetings should be maintained and available for review upon request. 

56050 
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56052. Evaluation. 

'The Chancellor shall conduct evaluations of DSPS programs to 
determine their efiectiveness. Each college shall be evaluated at least 
once every five years. The evaluation shall, at a minimum, provide for ~ 
the gathering of outcome data, pertaining to staff and student 
perceptions of program effectiveness, access requirements of the 
Americans with Disabilities Act (42 U.S.C. 12101 et seq.), compliance 
with Section 504 or the Federal Rehabilitation Act or 1973 (29 U.S.C. 
Sec. 794), compliance with Education Code Section 67311.5 with 
respect to parking for persons with disabilities, and data on the 
implementation of the program as outlined in Education Code Sections 
84850. 

Nate: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. References: Sections 67310-12 and 84850, Education Code 
and 29 U.S.C. Sec. 794. 

Implementation 

Section 56052 indicates that .each college's DSPS program will be evaluated 
every five years following the same cycle as the college's self-study year for the 
accreditation process. The DSPS program evaluation will be developed and. 

A carried out by the state Chancellor's Office. The college will meet the above 
•requirements by participating in the DSPS Program Evaluation process. The 

college may be asked to provide a variety of information (budgets, DSPS 
Program Plans, college's Section 504 and ADA self-evaluation, organizational 
charts, advisory committee membership rosters, etc.) to the evaluation team as 
part of the evaluation. · 

Documentation · 

The evaluation report should be kept on file in the DSPS office for public 
review. 
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56054. Special Projects. 

(a) Community college districts receiving funding pursuant to this 
subchapter shall cooperate to the maximum extent possible with 
the Chancellor in canying out special projects. Such projects may • 
include, but are not limited to, task force meetings, research 
studies, model programs, conferences, training seminars, and 
other activities designed to foster program development and 
accountabilit;y. Such special projects shall be funded from tlie 
three percent set-aside authori:l:ed pursuant to Education Code 
Section 848SO(e). 

(b) Where such special projects fund sernces to students, such 
students need not meet the eligibility criteria otherwise required 
under this subchapter, but such students shall meet any eligibility 
requirements which the Chancellor may prescribe. 

Rate: Authorit;y cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56054 gives the Chancellor's Office the authority to conduct studies, convene task force, 
evaluation teams and trainings, etc., that foster program development and accountability. 

Documentation 

Documentation of SJ1ecial projects shall be maintained by the Chancellor'' s Office. 

56054 378 
01/02197 

545 



ARTICLE4. 

FUNDING AND ACCOUNTABILlTY 

379 

546 



• ~ Tide 5 Implementing Guidelines SECTIONinA 

56060. Basis of Funding. 

Any community college district shall be entitled to receive funding 
pursuant to Education Code Section 84850 to offset the direct excess 
cost, as de!"med in Section 56064, or providing support services or ~ 
instruction, or both, to students with disabilities enrolled in state
supported educational courses or programs. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Edi,;cation Code. 

Implementation 

· Section 56060 authorizes the state Chancellor's Office to calculate the allocation of funds on a 
college-by-college basis, yet the funds must legally be distributed· to the districts. If a multi
college district wants a redistribution of the allocated funds to their individual colleges, the 
district must request prior written approval from the state Chancellor's Office. Request from a 
district must include an appropriate jUstmcation for the redistribution. 

Documentation 

When a multi-college district requests a redistribution of funds, each college in the district should 
maintain on file the written justification for redistribution of funds prepared by the district and 
submitted to the state Chancellor's Office, along with the state Chancellor's Office response. · 

S6060 380 01/02197 

547 



Title 5 Implementing Guidelines SECTION IIIA 

56062. Provision of Support Services or Instruction. 

A community college district will be deemed to have "provided support 
services or instruction• to a student with a disability, as required by 
Section 56060, if the student is enrolled in a special class or is enrolled ~ 
in a regular class and received four or more service contacts per year 
with the DSPS program. . 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56062 outlines the criteria which students must meet in order to be counted as students 
with disabilities who are receiving services or instruction funded through the DSPS program. 
According to these criteria a student with a disability must be enrolled in either a special· class or 
a regular class at the college. If the student with a disability is enrolled in a regular class, the 
student must receive four or more service contacts during the academic year. A service contact is 
defined as each time a service, as defined in Section 56026, is provided to the student 

A student who is auditing a class or who is taking community service classes is not eligible for 
· A services funded through the DSPS program. Although, the college should keep in mind that it 
W has an obligation to provide services to students with disabilities in these and other instances in 

order to meet the requirements of Section 504 of the 1973 Rehabilitation Act (29 U.S.C. 794) 
and Assembly Bill 803 (Government Code Section 11135 et. seq.) and the Americans with 
Disabilities Act (ADA). 

Documentation 

The college should maintain a file for each student reported to the state for funding through the 
DSPS prognim. The file should contain a college transcript of general as well as special classes 
and/or independent study in which the student is enrolled, amount and type of special services 
received, and verification of disability information. 
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56064. Direct Excess Costs. 

Direct excess costs are those actual fixed, variable, and one-time costs 
(not including indirect administrative costs, as defined in Section 
56068) for providing support services or instruction, as defined in ;.. 
Sections 56026 and 56028, which exceed the combined total or the 
~ollowing: 

(a) the average cost to the district or providing comparable serviced 
(as defined in Section 56066) to nondisabled students times the 
number of atudents receiving such services from DSPS; 

(b) the revenue derived from spec:ial classes as provided in Section 
56070;and 

(c) any other funds for serving students with disabilities which the 
district receives from federal, state, or local sources other than 
discretionary dlstrict funds. 

NOTE: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Im pl em en ta ti on 

Section 56064 defines direct excess ·costs as the expenditures, excluding indirect administrative 
costs, that the college incurs wJ:tlle seI"'.·ing students with disabilities which exceeds expenditures 
paid by revenue derived from: 

(1) comparable services (Section 56066); 

(2) special classes (Section 56070); and 

(3) other federal, state or local funds received by the college which are directly related 
to students with disabilities. These are funds that are distributed by the district 
without discretion, i.e., W orkAbility m or specific grants. Funds not included in 
this category are those which the district does distribute with discretion, 1.e., 
VATEA. 

Direct excess costs are expenditures that can be paid with DSPS categorical funds or money from 
the college general fund (college effort). 

Documentation 

Colleges should maintain income and expenditures by accounting codes,. This information 
shoUld be in such a format that colleges can complete the DSPS End-of-Year report as developed 
by the Chancellor's Office. The information in the report includes total costs of the DSPS 
program (not including indirect ~tive costs as defined in Section 56068) and other 
income. 
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56070. Revenue from Special Classes. 

(a} For purposes of Section 56064(b), the revenue derived from 
special classes, for fiscal year 1995-96 and all subsequent years, 

SECTION ID.A 

shall be calculated by adding together the following: ~ 
(1) the FrES instructional noncredit rate times the number of 

units of FTES in noncredit special classes; and 
(2) the FI'ES instructional credit rate, not including indirect 

administrative costs, times the number of units of FTES in 
credit special classes for each college in the district. 

(b) In implementing this section, the· Chancellor shall insure that 
increases or decreases in the amount of special class revenue 
attributed to a district solely as a result of the adoption of the 
"disaggregate• method of calculation described in subdivision (a) 
shall be spread evenly over a three (3) year phase-in period 
ending with full implementation for fiscal year 1995-96. 

(c) Revenue from special classes shall be used for the provision of 
support services or instruction pursuant to Section 56026 and 
56028 and shall not be used for indirect administrative co~ts as 
defined in Section 56068. 

Note: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

9section 5.60.70 describes the revenue calculations for special classes. This method uses program 
based funding as a model. In program. based funding eaeh college has a dollar amount for 
instructional cost of er.edit FTES depending on the size of the college and there is a statewide 
FTES rate for noncredit These rates include only the instructional cost of the class. 

The instruction cost rate for credit and noncredit classes will be calculated by the Chancellor's 
Office using information generated by program · based funding during the first principal 
!1-PPOrtionment. This revenue may be spent in support of the special class and to provide support 
services. 

Special class F'IES is generated the same way as regular class FrES. For purposes of reporting, 
a class is a special class if it meets the criteria outlined in Section 56028 and serves stildents with 
disabilities as defined in Sections 56032-56044. The combined special class and regular class 
FTES is the measure by which the state provides general apportionment funds to the; college as a 
whole. 

The college is responsible for ensuring that the amount of funds the DSPS program receives 
accurately reflects the amount ofFTES generated within the program. 
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Documentation 

The district's overall FTES report should be filed with the state Chancellor's Gffice Fiscal 
Services Unit and must be maintained at the district business office. Special classes must also be 
identified as a special class and all sections of these classes have to be identified as a special 
section in the district's l\.1IS system. · 0 
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56072. Allocations; Reports; Audits; Adjustments. 

(a) 

(b) 

(c) 

(d) 

(e) 

The Chancellor shall adopt an allocation formula whic:h is con
sistent with the requirements of this subc:hapter. The Chancellor 
shall use this formula to make advance allocations of funding 
provided pursuant . to Section 56060 to eac:h community college 
district consistent with the district's approved DSPS program 
plan and the requirements of this article. 
A portion, not to exceed 10 percent, of the allocation may be 
based on the amount or federal, state, local, or district discre-
tiona:Y funds which the district has devoted to serving students 
with disabilities. Provided, however, that in no event shall any 
district be entitled to receive funding whic:h exceeds the direct 
excess cost, as defined in Section S6064, of providing support 
services or instruction to students with disabilities. 
Each district shall submit suc:h enrollment and budget reports as 
the Chancellor may require. 
The Chancellor shall provide for audits of DSPS programs to 
determine the accuracy of th\! reports roquired pursuant to 
subdivision (c). 
The Chancellor may, based on audit fmdings or enroll
ment/budget reports, adjust the allocation of any district to 
compensate for over- or under- allocated amounts in the current 
fiscal year or any of the three immediately preceding fiscal years. 

NOTE: Authority cited: Sections. 67312, 7090i and 84850, Education 
A . . , Code. Reference: Sections 6731.0-12 and 84850, Education Code. 

'lllllfmplementation 

Section 56072 provides: 

(I) the state Chancellor's Office the ability to adopt an allocation formula and to 
insure advance allocations. 

(2) defines "overspending" the DSPS allocation as "college effort." College effort is 
used to generate 10 percent of the DSPS allocation. This subsection also defines 
"unspent" DSPS allocation as funds the state Chancellor's Office can recapture 
through the apportionment process .. 

(3) gives the state Chancellor's Office permission to request reports and data front the 
colleges. · 

(4) gives the state Chancellor's Office the ability to conduct fiscal audits of the DSPS. 
program at the colleges. · 

(5) gives the state Chancellor's Office the ability to adjust allocated arnowits during 
the fiscal year and up to three preceding fiscal years. 

Documentation 

.e district should main~ a clear audit trail, enrollment and budget.reports. 
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56074. Accounting for"Funds. 

Each community college district shall establish a unique budget 
identifier code ta separately ilcc:aunt far all funds provided pursuant ta 
this subchapter. The district shall certifY through riscal and ac· ~ 
counting reports prescribed by the Chancellor that all funds were 
expended in accordance with the requirements of this subchapter. 

Note: Authority cited: Sections 67312, 70901 and 8;4850, Education 
Cade. Reference: Sections 67310-12 and 84850, Education Cade. 

lmplementa.tion 

Section 56074 indicates that each district shall maintain separate accounting codes for DSPS 
expenditures and income. These accounting codes are used in completing the DSPS End-of-Year 
Report. All expenditures using the separate DSPS accounting codes must represent the total cost 
of the DSPS program excluding the indirect administrative costs, defined in Section 56068. 

Documentation 

The district must keep on file the accounting codes used for the DSPS program. 
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sg,?;Z~o.I?;1.!~::~~ ~:S?.:~r~~jr,·,·>:)>" .. . ; ·· · · 
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... ;: .. "'<;co'mmtirii~diollege diatricf:Shiill certify' that reuoiiable .;efforts ihave:. 

:.:lZ1;:;;.1;;;1,~~r ~~~~=~:~~~~tM~~~.;"~~M,''sci~~·,.: .... ··· · 
Rote: Authority cited: Sections 6731:2, 70901 and 84850, Education 

· Code. Reference: Sections 67310-1:2 and 84850, Education Code. 

Implementation 

Section 56076 incUcates that the coliege ~ake reasonable effo~ t~ utillZe all funds available for 
serving students with disabilities. The college will record. on the DSPS End-of-Year Report, all 
sources of other income to the DSPS program. · 

Documentation 

The college should keep on :file the sources and amounts of other income the program receives .. 
::•· 
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56066. Comparable Services. 

(a) As used in Section 56064, "comparable services• are those 
services which are comparable to services available from e 

~. 

college to its nondisabled students. These services include, but 
are not limited to: 
(l) job placement and .development as described in Section 

56026(a)(2); · 
(2) registration assistance as described in Section 56026(a)(4); 
(3) special parking as described in Section 56026(a)(5); 
(4) assessment as described in Section 56026(b)(2); 
(5) counseling as described in Section 56026(b}(3); 
(6) tutoring as described in Section 56026(b)(l l); and 
(7) outreach as described in Section 56026(b)(l2). 

(b) Districts which claim reimbursement for direct excess costs for 
comparable services as defined in subdivision (a) must, for each 
college in the district 
(1). certify that the service in question is not offered to non

disabled students; or 
(2) collect and report to the Chancellor, on forms prescribed 

by the Chancellor, data showing the number of new and 
the number of continuing students with disabilities en
rolled in credit courses who received one or more such 
services, in whole or in part, from DSPS. 

(c) The Chancellor shall adjust the allocation of each district by .the 
number, if any,· of students reported pursuant to· subdivision 
(b)(2), times the applicable credit student services funding rates 
for new and continuing students calculated pursuant to Article 4 
(commencing with Section 58730) of Subchapter 4 .or Chapter 9 
of this division. 

ROTE: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

The. Chancellor's Office will provide information on implementation of Section 56066 at a later 
date. 
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56068. Indirect Administrative Costs. 

As used in Section 56064, the term •indirect administrative costs" 
means any administrative overhead or operational cost, including but 
not limited to, the following: ~ 
(a) college administrative support costs, such as stafl' o( the college 

business office, bookstore, reproduction center, etc.; 
(b) administrative salaries and benefits, with the exception of the 

DSPS Coordinator; . 
(c} inclireCt. costs, such as heat, light, power, telephone, FAX, 

gasoline, and janitorial; 
(d) costs of construction, except for removal or modification of minor 

architectural barriers; 
(e} sta.11' travel costs for other than DSPS-related activities or 

functions; 
(I) costs for on- and off-campus space and plant mil.intenance; 
(g) the cost of office furniture (e.g., desks, bookcases, filing cabinets, 

etc.}; 
(h) costs o( dues or memberships for DSPS stafl'; 
(i) rent of ofI'-c:ampus space; 
(j) costs for legal matters, election campaigns, or audit expenses; 
(k) building costs, even if the new building were for eiclusive use of 

DSPS; . .. 
(l) books or other resource material purchases for the general or 

main libnuy; or 
(m) equipment which is not, in whole or part, adapted for use by 

students with disabilities. 

Rote: Authority cited: Sections 67312, 70901 and 84850, Education 
Code. Reference: Sections 67310-12 and 84850, Education Code. 

Implementation 

Section 56068 describes expenditures that cannot be considered direct excess costs. -These 
administrative expenditures (with the exception of the DSPS coordinator's salary) are the 
re$ponsibility of the district and should not be considered, in any part, as a DSPS program 
. expenditure for reporting purposes. 

Documentation 

Indirect administrative costs, with the exception of the DSPS coordinator's salary, should not be . 
included· in any of the accounting .codes maintained for DSPS expenditures. These indirect 
administrative expenditures should not appear in the DSPS End-of-Year report. 
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DISABLED STUDENT PROGRAMS AND SERVICES 

lMPLEMENTJNG GUIDELINES 

FOR TITLE5 REGULATIONS 

The Implementing Guidelines for the Title 5 Regulations for Disabled Student Programs and 
Services (DSPS) represent the consensus of the Chancellor's Office regarding interpretation of 
the regulations. The Guidelines are designed to provide technical assistance to college staff in 
administering DSPS programs. They provide guidance to the colleges in their legal and fiscal 
responsibilities to DSPS and students with disabilities. This document includes the Title 5 
Regulations for DSPS (fitle 5, California Code of Regulations, Sections 56000-56076), which 
were rearranged, updated or repealed in November 1992. 

It is important to note that the Guidelines are not regulations which have gone through the full 
regulatory approviil. process. College staff are encouraged, but riot required, to use the 'Guidelines 
in administering the DSPS programs. It is the responsibility of the colleges to establish 
programs, policies, and procedures which meet the requirements of these and other relevant 

atatutes and regulatioiis. College staff should also note that the Guidelines are subject to change 
91l5 regulations and/or interpretations change. Copies of any changes will be distributed to the col-

leges by the Chancellor's Office. · 

The format of the document consists of the text of the Title 5 regulations (printed in small type) 
followed, where appropriate, by the Implementation and Documentation sections (in larger type) .. 

' ' 

Additional copies of the Guidelines may be obtained by writing to the DSPS Unit, California 
Community Colleges, Chancellor's Office, 1107 9th Street, Second Floor, Sacramento, 
California 95814-3607. 
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STATE OF CALIFORNIA 

..illiALIFORNIA COMMUNITY COLLEGES 
Wl:IANCELLOR'S OFFICE 

1 1 02 Q STREET 
SACRAMENTO, CA 95814·651 1 
(916) 445-8752 
HTIP://www.CCCCO.EDU 

March 11, 2004. 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RECEIVED 
MA~ t ~ 2~~4 

COMMISSION ON 
STATS:: MANnATf!"<'."' 

Re: Disabled Student Programs and. Services; 02-TC-22 
West Kern Community College District, Claimant . 
Education Codes 67300, 67301, 67302, 67310, 67311, 67312, and 84850 

EXHIBIT B 

California Code of Regulations, title. 5 sections 54100~ 55522, 55602.5, 56000, 56002, 
56004,56005,56006,56008,56010,56020,56022,56026,56027,56028,56029, 56030, 
56032,56034,56036,56038,56040,56042,56044,56046,56048,56050,56052,56054, 
56060,56062,56064,56066, 56068,56070,56072,56074,and56076 · 

Dear Ms. Higashi: 

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light 
of the followirig questions addressing key issues before the Commission: 

• Do the provisions listed above impose a new program or higher level of service 
within an existing program upon local entities within the meaning of sectio'.11 6, article 
XIII B of the California Constitution and section 17514 of the Government Code? If· 
so, are costs associated wjth the mandate reimbursable? 

• Does Government Code section 17556 preclude the Commission from finding that 
any of the test claim provisions impose costs mandated by the state? 

• Have funds been appropriated for this program (e.g., state budget) or are there any 
other sources of funding available? If so, what is the source? . 

Education Code section 67300 
Education Code section 67300 was first added by statute in 1981. In pertinent parts, this section: 
I) requires that services provided for disabled students by the California Community Colleges 
must, at a minimum, confom1 with the quality of those provided by the Department of 
Rehabilitation to its clients prior to July 1, 1981; 2) authorizes the Board of Governors of the 
California Coinmunity Colleges to adopt regulations regarding disabled student services; and 3) 
specifies that blind community college students under the sponsorship of the Department of 
Rehabilitation shall have their reader services provided by the Department of Rehabilitation. 
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The Department of Rehabilitation was established on October 1, 1963. The functions and 
responsibilities of the Department are contained in the California Welfare and Institutions Code, 
sections 19000-19856; many ofthese'provisions were first enacted in 1969. The Department of 
Rehabilitation may have information regarding the level of service required by the Department 
prior to the enactment of Education Code section 67300 in 1981 which would speak to the issue 
of whether the· statute imposes a cost mandated by the state within the meaning of Government 
Code section 17514. · 

ln addition, even ifthe Commission determines that Education Code section 67300 requires a 
higher level of service, the state is already funding this service at commllnity colleges. ln 1981, 
the responsibility for providing services to disabled students who were clients of the Department 
of Rehabilitation was transferred from the Department of Rehabilitation to the community 
colleges. At that time, funds were also transferred from the Department of Rehabilitation's 
budget and added to the base budget of the Disabled Students .Programs and Services. The 
Department of Finance should have documentation reflecting the amount of this transfer of 
funds. Thus, funding to implement section 76300 is now part of the .annual appropriation for 
Disabled Student Programs and Services (DSPS) in Schedule (8) ofltem 6870-101-0001 of the 
Budget Act. For 2003-04 the total funding for DSPS is $82,583,000. Authority for funding the 
DSPS program is found in Education Code section 84850. Comparable appropriations were 
made in other fiscal years. The majority of these funds were allocated to districts based on an · 
allocation formula approved by the Board of Governors of the California Community Colleges. 
DSPS funds are specifically appropriated to fund disabled student services. Since revenue was 
provided to fund the costs of disabled programs, it appears that Government Code section 
l 7556(e) may preclude the Commission from finding that section 67300 imposes state mandated 
costs. 

Furthermore, in 1973, Congress passed Section 504 of the Rehabilitation Act of 1973. It forbade 
discrimination against persons with disabilitie's by federally funded programs and activities, 
federal agencies, and specifically provided as follows: 

"No otherwise qualified individual with disabilities in the United States ... shall, 
solely by reason ofhisfher disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any program or 
activity receiving federal financial assistance .... " (29 U.S.C. § 794(a).) 

In May 1977 the U.S. Department of Health, Education and Welfare issued regulations 
implementing Section 504 of the Rehabilitation Act of 1973. Since federal law requires 
reasonable accommodation for disabled community college students and Education Code section 
67300 can be viewed as implementing federal law, it appears that Government Code section 
l 7556(c) would preclude the Commission from finding that section 67300 imposes state 
mandated costs. 

396 



Paula Higashi 3 March 11, 2004 

Education Code section 67302 
Education Code section 67302 was first added by statute in 1999. It provides in summary that 
the publisher of instructional materials for students in Clilifonria public postsecondary education_ 
must, upon receipt of an appropriate request, make those materials available in an electronic 
form mutually agreed upon by the college and the publisher at no additional cost to the 
educational institution. 

Education Code section 67302 does not iffipose a state mandate or higher level of service upon 
districts as defined by Government Code section 17514. The statute requires .publishers of 
certain instructional materials to provide electronic versions of those materials to community 
colleges, upon request, ·at no cost to the college. However, the statute is not mandatory since 
colleges are not required to use the mechanism establish~d by section 67302 or to ask publishers 
to provide texts in electronic form. Of course, to the extent that colleges do call upon publishers 
to provide the electronic texts, the statute creates a potential savings to districts since federal law 
requires districts to provide students with visual impairments access to print and computer-based 
information. (See Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794)) and the 

_ Americans withDisabiliti~s Act of 1990 (42 U.S.C. § 12101 et seq.).) Education Code section 
-. 67302 assists districts in meeting their pre-existing obligations to provide instructional materials 

in alternate media . 

. Disabled Student Services and Programs CDSPS) 

_Education Code section-67310 
Education Code section 67310 was first enacted in 1987. Section 67310 sets forth the legislative 

- findings, declaratioils, and intent with respect to the state's responsibility to provide equal access 
to public postsecondary education for persons with disabilities which has been mandated by 
federal law since the enactment of section 504 in 1973. Section 673 lp states, in pertinent part, as 
follows: 

. . 
"The Legislature recognized its responsibility to provide and adequately fund 
postsecondary programs and services for disabled students attending a public 
postsecondary institution. (Ed. Code,§ 67310(b).) 

"It is the intent of the Legislature that, through the state budget process, the public 
postsecondary institutions request, and the state provide, funds to cover the actual 
cost of providing services and instruction ~ .. to disabled students in their 
respective postsecondary institutions." (Ed. Code,§ 673 lO(d).) 

Education Code section 67310 does not expressly require community college districts to begin a 
new program or undertake any higher level of service within the meaning of Government Code 
section 17514. The statute merely sets forth the state's recognition ofresponsibility to provide 
and adequately fund programs and services for disabled students with funds provided by the 
state. 
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Education Code section 67311 
Education Code section 67311 was first enacted in 1987. Section 67311 sets forth three 
categories of costs associated with programs for disabled students: 1) fixed administrative and 
operational costs; 2) continuing variable costs that fluctuate with changes in the number of · 
students served and units attempted; and 3) one time costs associated with the purchase of 
equipment or supplies and repairs. 

Education Code section 67311 does not expressly require community college districts to begin a 
new program or undertake any higher level of service within the meaning of Government Code 
section 17514. The statute merely sets forth categories of costs for community college districts 
to observe in providing postsecondary programs and services for disabled students with funds 
provided by the state. 

Education Code section 67312 
Education Code section 67312 was first enacted in 1987. Section 67312 requires the Board of 
Governors of the California Community Colleges to: I) work with the California Postsecondary 
Education Commission and the Department of Finance when developing allocation formulas for 
disabled student funding; 2) adopt reg\llations for disabled student programs funded by the state; 
3) maintain intersegmental efforts in coordinating planning and development of disabled student 
programs; and 4) develop an evaluation system in consultation with students aiid staff. 

Education Code section 67312 does not expressly require community college districts to begin a 
new program or undertake any higher level of service. The statute merely sets forth 
requirements for the Board of Governors of the California Community Colleges. 

Education Code section 84850 and California Code of Regulations. title 5. sections 56000 -
56076. 
The origins of current Education Code section 84850, which was added by Statutes 1990, chapter 
1206, can be traced back at least as far as former Education Code section 18151, which was 
added by Statutes 1972, chapter 1619. While the statute has changed significantly since 1972, 
from.inception it has been a funding authority providing payments to community college districts 
to offset the costs of providing programs and services for disabled students. 

In 1972, section 18151 authorized the Superintendent of Public Instruction to apportion $400 for 
each physically handicapped student who has demonstrated financial need and is 21 ye11rs of age 
or older to districts thatvoluntarily applied for the funds. Current section 84850 directs the 
Board of Governors of the California Community Colleges to adopt regulations for the 
administration of the Disabled Student Programs and Services (DSPS) and provides authority for 
funding the program to offset the direct costs of disabled student programs. 

Under the authority of Education Code section 84850, the 2003-04 Budget Act appropriates 
$82,583,000 for DSPS in Schedule (8) ofltem 6870-101-0001. Comparable allocations were . 
provided in other fiscal years. 

Thus, additional funds specifically intended to fund the costs of the DSPS program are provided 
by the state and it could be argued.that Government Code section 17556(e) precludes the 
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Commission from finding that section 84850 and the implementing regulations for the DSPS 
program set forth in title 5 of the California Code of Regulations commencing with section 
56000 impose state mandated costs. 

However, the Commission need not rely on Government Code section l 7556(e) because 
Education Code section 84850 and the implementing regulations for the DSPS program set forth 
in title 5 of the California Code of Regulations commencing with section 56000 do not require 
community college districts to begin a new program or undertake any higher level of service. 
District participation in the DSPS program is entirely voluntary. 

In a recent California Supreme Court case, Department of Finance v. Commission on State 
Mandates (Kern High School) (2003) 30 Cal.4th 727, the Kem High School District sought 
reimbursement for the costs of preparing notices and agenda items related to certain programs it 
offered. Th~ Supreme Court found that no state mandates exist when a school district is not 
legally compelled, but instead voluntarily participates in a state-funded program because the 
benefits of the funded program are too beneficial to refuse. (Id., at p. 731.) 

. Similarly, the DSPS program is essentially a mechanism by which districts may seek to have the 
• state reimburse them for the direct excess costs of providing certain services or instruction to 
:_:students with disabilities. Under federal law, districts are required to provide accommodations 

for students with disabilities by section 504 of the Rehabilitation Act of 1973 and the Americans 
with Disabilities Act of 1990, but nothing compels a district to apply for DSPS funds or claim 
reimbursement from the state for services it does provide. In pertinent part, Education Code 
section 84850(c) states: 

"The regulations adopted by the board of governors shall provide for the 
apportionment of funds to each community college district to offset the direct 
excess cost of providing specialized support services or instruction, or both, to 
disabled students enrolled in state-supported educational programs or courses." 

The voluntary nature of the program is also reflected in the following regulatory language: 

I) "This subchapter applies to community college districts offering support 
services, or instruction through Disabled StudentPrograms and Ser\rices 
(DSPS), on and/or off campus, to students with disabilities pursuant to 
Edu'cation Code Sections 67310-12 and 84850." (Cal. Code Regs., tit. 5, 
§ 56000.) 

2) "Each community college district receiving funds pursuant to this subchapter 
shall .... " (Cal. Code Regs., tit. 5, § 56020.) 

3) "Each district receiving funds pursuant to this subchapter shall .... " (Cal. 
Code Regs., tit. 5, §§ 56048(b), 56050.) 

4) "Each community college district receiving funding pursuant to this 
sub chapter shall ... " (Cal. Code Regs., tit. 5, §§ 56027, 56030.) 

5) "Each district receiving funding pursuant to this subchapter shall ... " (Cal. 
Code Regs., tit. 5, § 56046.) 
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6) "Community coflege districts receiving funding pursuant to this subchapter 
shall ... " (Cal. Code Regs., tit. 5, §§ 56054.) 

7) "Any community college district shall be entitled to receive funding pursuant 
to Education Code Section 84850 to offset the direct excess cost, as defined in 
Section 56064, of providing support services or instruction, or both, to 
students with disabilities enrolled in state-supported educational courses or 
programs." (Cal. Code Regs., tit. 5, § 56060.) 

Applying the rationale and holding in Kern High School to this test claim, we conclude that since 
community college districts are not legally compelled to participate in the DSPS program, but do 
so voluntarily, Education Code section 84850 llJld the implementing regulations commencing 
with section California Code of Regulations section 56000 cannot be found to constitute a 
reimbursable state mandate. 

It is, however, important to note that nonparticipation in the DSPS program would not in any 
way alter a community college district's responsibility to provide accommodations and support 
services to disabled students under federal law as discussed above. (See Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. § 794) and the Americans with Disabilities Act of 1990 
(42 U.S.C. § 12101 et seq.).) Rather than imposing an additional state mandate, the DSPS 
program should be viewed as a substantial effort by the state to materially assist community 
college districts in meeting their preexisting federal responsibility to provide accommodation and 
access for disabled students. The DSPS program does provide for certain services that would not 
be required under federal law, such as classes specifically designed for students with disabilities. 
However, each district decides for itself what services it will provide and districts may choose to 
offer only those services required by federal law. Moreover, as previously stated DSPS funds 
are provided by the Legislature to cover the easts of the program and participation in the DSPS 
program is voluntary. 

Disabled Student Parking 

Education Code section 67301 
Education Code section 67301 was renumbered from section 67311.5 which was first added by 
statute in 1990. In pertinent part, current Education Code section 67301 specifies that the Board 
of Governors of the California Community Colleges may adopt regulations prescribing 
requirements similar to those provided by Vehicle Code section 22511.5 and all other app Ii cable 

·Vehicle Code sections relating to parking exemptions for disabled persons. The statute specifies 
that such regulations must include authorization for disabled persons to: 1) park in time
restricted zones for unlimited periods, 2) park in metered parking spaces without being required 
to pay, and 3) display only the specialized parking permit for disabled persons when parking at 
campus facilities and grounds requiring parking pennits provided those spaces are otherwise 
available to the public. However, the statute specifies that except as otherwise provided, 
disabled students and persons providing transportation to disabled students are required to 
display a valid campus-parking pennit, if applicable. The statute also re~u~es that the . 
regulations adopted must: I) exempt disabled students and persons prov1dmg transportation to 
disabled students from applicable parking restrictions; 2) provide free visitor parking for disabled 
students and persons providing transportation to disabled students; and 3) provide 
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accommodations for disabled persons when required for access to parking facilities controlled by 
mechanical gates. Finally, the statute provides that parking fees charged by community college 
districts may be used to offset costs incurred in providing parking accommodations for disabled 
persons pursuant to the section. 

Vehicle Code section 22511.5 was added by Statutes 1959, chapter 716, section 1 and appears to 
be substantially similar to the present Vehicle Code section 22511.5. The current Vehicle Code 
section 22511.5 a[\ows disabled persons, displaying authorized special identification to park in 
various restricted zones, including metered parking at no fee, for unlimited periods. The 
Department of Motor Vehicles may have information regarding the level of service required by 
the Department prior to 1981 which would speak to the issue of whether Education Code section 
63701 imposed a new program or higher level of service within an existing program upon local 
entities within the meaning of Government Code section 17514. 

However, even if the Commission determined that a higher level of service for disabled students 
was required by the pertinent portions of Education Code section 67301, the statute provides that 

. the cominunity.colleges may offset the costS of implementing the statute with parking fees 
charged by the community college districts. Education Code section 76360(a) authorizes 

:. districts to require students and employees to pay a fee of up to $40 per semester ($20 per 
.· intersession) for parking services. For students who are ridesharing or carpooling, section 
.. 76360(a) reduces the maximum fee to $30 per semester and $10 per intersession. In addition, 

. districts may charge parking fees above these limits under specific circumstances as follows: '. 
"The governing board may require payment of a parking fee at a campus in excess 
of the limits set forth in subdivision (a) for the purpose of funding the 
construction of on-campus parking facilities if both of the following conditions 
exist at the campus: 

(I) 'The full-time equivalent (FTES) per parking space on the campus 
exceeds the statewide average FTES per parking space on community 
college campuses. 

(2) The market price per square foot of land adjacent to the campus 
exceeds the statewide average market price per square foot of land 
adjacent to community college campuses." (Ed. Code, § 76360(b).) 

·since community college districts have the authority to levy parking fees to offset costs of 
providing disabled parking, it appears that Government Code section l 7556(d) may preclude the 
Commission from finding that section 67300 imposes state mandated costs. However, the 
Chancellor's Office does not collect information on actual district revenues or costs associated 
with parking services. 

California Code of Regulations. title 5. section 54100 
Title 5, section 54100, was filed on January 16, 1992, and became effective February 18, 1992. 
The regulation implements former Education Code section 67311.5 which has since been 
renumbered to Education Code section 67301 and is substantially similar to the former section. 
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As discuss~d above under the analysis of Education Code section 67301, the Legislature directed 
the Board of Governors of the California: Community Colleges to adopt regulations to implement 
the provisions of the statute regarding disabled student parking. By enacting title 5 section 
54100 the Board of Governors responded to that legislative directive. · 

Consistentwith Education Code section 67301, title 5, section 54100 provides that each 
c<?rnmunity college district shall provide parking to students with disabilities and those providing 
transportation for students with disabilities. The regulation provides that students with 
disabilities may be required to pay parking permit fees pufsuantto fonner Education Code 
section 72247, currently Education Code'sectiori'.76360,'imd may be required to display a 
distinguishing Department ofMcifor Vehicles license plate or placard. The regulation also 
specifies certain parking areas and zcines where.students with disabilities may park without being 
required to pay any other charge or be subjected to time limitatiGiris or other restrictions. 

Regarding costs of disabled parlcin~, title 5, section 54100 provides as follows: 
,1: 

"Students with disabilities may be required to pay parking permit fees pursuant to 
Education Code section 12247 [currentl)i'Edtication Code section 76360) .... 
(Cal. Ccide Regs., tit. 5, § 54100(d).} · 

"Revenue from parking fees collected pursuant to Edtication·Code section 72247 
[currently Education Code section 76360) may be used to offset the costs of 
implementing this section." (Cal. Code Regs., tit. 5, § 54100(h).) 

Since community college districtS have the authority to levy parkiD.g'fees to offset costs of 
providing disabled parking in accordance With the statute, it appears that Government Cooe · 
section l 7556(d) may preclude the Commission from finding that title 5 section 54100 imposes 
state mandated costs. The fiscal impact statement prepared to accompany this regulatory · 
proposal stated that there was no -fiscal impact on local government because, "costs associated · 
with this implementation are to be covered from fees collected for parking by students and 
employees pursuant to Education Code 72247 [currently Education Code section 76360)." The 
Department of Finance concurred with this finding on December 12, 1991. · 

However, as mentioned above, the Chancellor's· Office does not collect information on actual 
district revenues or costs associated with parkilig services. 

Matrlcufation · · 
. ··~ . -: ... ~ .. 

California Code ofRegulaticins.-title'5. section 55522 · 
Title 5, section 55522;·was filed«>n Jillie 5, 1990;-ahd became effective July 6; 1990; Section ·' 
55522 is but one of a cluster of regulations enacted to implement the Seymour-Campbell ·» · 

Matriculation Act of 1986. (See Ed. Code,§§ 78210 et seq. and Cal. Code Regs., tit. 5, §§ 
55520 et seq.)_ :; : · ; .. ,. '· " , "''··•\.~'' · ,, ' 

•' ' ; I:·," 

Section 55522 provides, in the portion pertinent to disabled students, that comm~ty:~llege 
districts should provide accommodations in the matriculation process through services · 
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appropriate to the needs of disabled students where necessary. The regulation notes that both the 
Extended Opportunity Programs and Services (EOPS) and Disabled Student Services Programs 
and Services (DSPS) are authorized to provide special, modified, or alternative matriculation 
services to students. Notwithstanding the authorization, student participation in both these 
programs is voluntary and no student may be denied necessary accommodations in the 
matriculation process because he or she does not participate in EOPS or DSPS. 

The Board of Governors detennined and on December 15, 1989, the Department of Finance 
concurred that the matriculation regulations, including section 55522 did not impose a state 
mandate on local government because the Seymour-Campbell Matriculation Act specifically 
states, in Education Code section 78218, that the provisions are only operative in fiscal years 
when funds are appropriated for the implementation of the Act. Under the authority of 
Education Code section 78216, in fiscal year 1989-1990, the State Budget Act appropriated 
$35,870,000 in Item 6870-101-0001-20.10.070. 

For 2003-04, the Budget Act appropriates $54,307,000 for Matriculation in Schedule (12) of 
Item 6870-101-0001. Since additional funds specifically intended to fund the costs of the 
Matriculation program are provided by the state, it appears that Government Code section 
l 7556(e) may preclude the Commission from finding that section 67300 imposes state mandated 
costs. 

In addition, under Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) and the 
Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.) community college districts 
have a preexisting responsibility to provide reasonable accommodation to disabled students that 
would include making matriculation services accessible. Thus, title 5, section 55522 can be 
viewed as· implementing federal law, and it appears that Government Code section l 7556(c) 
would also preclude the Commission from finding that section 55522 imposes state mandated 

. costs. · 

Vocational Education 

California Code of Regulations. title 5. section 55602.5 
Title 5, section 55602.5 authorizes a district governing board to contract with specified entities 
for the education of physically impaired community college students in vocational education 
classes conducted by the specified entities. · 

Title 5 section 55602.5, was filed on March 4, 1991, and became effective April 5, 1991, as part 
of a conversion of Education Code sections into title 5 sections mandated by Senate Bill 1854 
(Stats. 1990, ch. 1372). Section 55602.5 was previously Education Code section 78012, which 
in turn was renumbered from former Education Code section 25514.5 which was added by . 
Statutes 1974, chapter 1020 and is substantially similar to the current regulation. Since current 
title 5 section 55602.5 predates the enactment of the state mandate provisions in 1975, it cannot 
be found to be a cost mandated by the state as defined by Government Code section 17514. 
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In addition, authorizing a community college district to enter into a contractual agreement with 
specified entities for the vocational education of physically disabled students does not constitute 
a new program or higher level of.service. It is merely an enabling law. 

Sincerely, 

FREDERICK E. HARRIS, Assistant Vice Chancellor 
College Firlance and Facilities Planning 
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Mandate. Reimbursement Services 
-Ai B. PETERSEN, MPA, JD, President 
~alboa Avenue, Suite 807 

San Diego, CA 92117 

April 1, 2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-22 
West Kem Community College District 
Disabled Student Programs and Services 

Dear Ms. Higashi: 

Exhibit C 

Telephone: (858) 514-8605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

Af'R 0 5 2004 

COMMISSION ON 
STATE; MANDATES 

I have received the comments of the Chancellor's Office of the California Community 
AColleges ("CCCn) dated March 11, 20041

, to which I now respond on behalf of the test 
W claimant. 

A. The Comments of CCC are Incompetent and Should be Excluded 

Test claimant objects to the comments of CCC, in total, as being legally incompetent 
and move that they be excluded from the record. Title 2, California Code of Regulations, 
Section 1183.02(d) requires that any: 

" ... written response, opposition, or recommendations and supporting 
documentation shall be signed at the end of the document, under penalty 
of perjury by an authorized representative of the state agency, with the 
declaration that it is true and complete to the best of the representative's 
personal knowledge or information or belief. n 

Furthermore, the test claimant objects to any and all assertions or representations of 
fact made in the response since CCC has failed to comply with Title 2, California Code 
of Regulations, Section 1183.02(c)(1) which requires: 

1 Although dated March 11, 2p04, the comments were e-mailed to my office on 
March 16, 2004, along with comments for 13 other test claims. 
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"If assertions or representations of fact are made (in a response), they 
must be supported by documentary evidence which shall be submitted 
with the state agency's response, opposition, or recommendations. All 
documentary evidence shall be authenticated by declarations under 
penalty of pe~ury signed by persons who are authorized and competent 
to do so and must be based on the declarant's personal knowledge or 
information or belief. n 

The comments of CCC do not comply with these essential requirements. Since the 
Commission cannot use unswom comments or comments unsupported by declarations, 
but must make conclusions based upon an analysis of the statutes and facts supported 

. in the record, test claimant requests that the comments and assertions of CCC not be 
included in the Staff's analysis. 

B. · Government Code Section 17556(cl Does Not Preclude a Finding That the 
Test Claim Legislation Imposes State Mandated Costs 

CCC cites subdivision (c) of Government Code Section 17556: 

"The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency or school district, 
if, after a hearing, the commission finds that: ... 

(c) The statute or executive order implemented a federal law or 
regulation and resulted in costs manda.ted by the federal government, 

.. unless the statute or executive order mandates costs which exceed the 
mandate in that federal law or regulation ... " 

as authority for its conclusion that it would preclude the Commission from finding that 
several sections of the test claim legislation impose state mandated costs. At page 2, 
CCC states: 

"In May 1977 the U.S. Department of Health, Education and Welfare 
issued regulations implementing Section 504 of the Rehabilitation Act of 
1973.2 Since federal law requires reasonable accommodation for 
disabled community college students ... (those Education Code sections 
and Title 5 regulations) can be viewed as implementing federal law ... " 

2 In other parts of its comments, CCC also refers to the Americans with 
Disabilities Act of 1990 
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This argument was rejected by Hayes v. Commission on State Mandates (1992) 11 
Cal.App.4th 1564. (hereinafter "Hayes") The issue in Hayes was whether the special 
education programs in question constituted new programs or higher levels of service 
mandated by the state entitling school districts to reimbursement under section 6 of 
article XIII B of the California Constitution and related statutes for the .cost of 
implementing them, or whether these programs were instead mandated by the federal 
government for which no reimbursement is due. (Opinion, at page 1570) 

The Board of Control adopted a decision holding that all special education costs under 
Statutes 1977, Chapter 1247, and Statutes 1980, chapter797, were state-mandated 
costs subject to subvention reasoning that the federal Education of the Handicapped 
Act was a discretionary program and that section 504 of the Rehabilitation Act did not 
require school districts to implement any programs in response to federal law and that 
special education programs were optional in the absence of a state mandate. (Opinion, 
at page·1576) 

.,. 

On petition for writ of mandate, the superior court concluded that the Board of Control 
did not apply the appropriate standard and that the definition of.a federal mandate set 

A forth by the Supreme Court in Citv of Sacramento v. State of Califomia3 marked a 
• departure from the previous (and narrower) "no discretion" test. Accordingly, the 

superior court issued a peremptory writ of mandate directing the Commission on State 
Mandates to set aside the decision of the Board of Control, to reconsider the claims in 
light of Sacramento //, and to ascertain whether the costs arising from the test claim 
legislation were federally mandated, and if so, the extent, if any, to which the state
mandated costs exceed the federal mandate.4 The appeal to the Court of Appeal 
followed. (Opinion, at page 1577) 

Then, at pages 1577 through 1582, the Hayes court discussed the principles of 
subvention and concluded: 

"In its (Sacramento ID opinion ... the high court noted that the vast bulk of 
cost-producing federal influence on state and local government is by 

3 City of Sacramento v. State of California (1990) 50 Cal.3d 51, hereinafter 
referred to as "Sacramento tr 

4 The negative finding in subsection (c) of Government Code Section 17556 has 
an exception: "unless the statute or executive order mandates costs which exceed the 
mandate in that federal law or regulation." 
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inducement or incentive rather than direct compulsion ... The test for 
determining whether there is a federal mandate is whether compliance 
with federal standards 'is a matter of true choice,' that is, whether 
participation in the federal program 'is truly voluntary.' (citation)" 

The court went on to say: 

"Given the variety of cooperative federal-state-local programs, we here 
attempt no final test for 'mandatory' versus 'optional' compliance with 
federal law. A determination in each case must depend ori such factors 
as the nature and purpose of the federal program; whether its design 
suggests an intent to coerce; .when state and/or local participation began; 
the penalties, if any, assessed for withdrawal or refusal to participate or 
comply; and any other legal and practical consequences of 
nonparticipation, noncompliance, or withdrawal." (Citation) 

The Hayes court then discussed special education at pages 1582 through 1592, 
including section 504 of the Rehabilitation Act of 1973 and the 1970 version of the 
Education of the Handicapped Act. Commencing at page 1587 the court stated: 

"In 1974 Congress became dissatisfied with the progress under earlier 
efforts ... Congress greatly increased federal funding for education of the 
handicapped and simultaneously required recipient states to adopt a goal 
of providing full educational opportunities to all handicapped children ... 
The following year Congress amended the Education of the Handicapped 
Act by enacting the Education for All Handicapped Children Act of 1975 ... 

"Since the 1975 amendment, the Education of the Handicapped Act has 
required recipient states to demonstrate a policy that assures all 
handicapped children the right to a free appropriate education ... The act is 
not merely a funding statute; rather, it establishes an enforceable 
substantive right to a free appropriate public education in recipient 
states ... The substantive requirements of the act have been interpreted in 
a manner which is 'strikingly similar' to the requirements of section 504 of 
the Rehabilitation Act of 1973 .. ." 

At page 1588, the court again relied on the decision in Sacramento II: 

"In order to gain a state and local acceptance of its substantive 
provisions, the Education of the Handicapped Act employs a 'cooperative 

408 

., .,:, 



Ms. Paula Higashi 
Test Claim 02-TC-22 

April 1, 2004 

federalism' scheme, which has also been referred to as the 'carrot and 
stick' approach. (Citing Sacramento ID As an incentive Congress made 
substantial federal financial assistance available to states and local 
educational agencies that would agree to adhere to 'the substantive and 
procedural terms of the act ... We cannot say that such assistance on an 
ongoing basis is trivial or insubstantial. 

" ... Congress intended the act to serve as a means by which state and 
local educational agencies could fulfill their obligations under the equal 
protection and due process provisions of the Constitution and under 
section 504 of the Rehabilitation Act of 1973. Accordingly, where it is 
applicable the act supersedes claims under the Civil Rights Act (citation) 
and section section 504 of the Rehabilitation Act of 1973, and the 
administrative remedies provided by the act constitute the exclusive 
remedy of handicapped children and their parents or other 
representatives ... " 

Then, at page 1592, the court concluded that the Education of the Handicapped Act 
constitutes a federal mandate: 

"Under the circumstances we have no doubt that enactment of the 1975 
amendments to the Education of the Handicapped Act constituted a 
federal mandate under the criteria set forth in (Sacramento ID. The 

. remaining question is whether the state's participation in. the federal 
program was a matter of 'true choice' or was 'truly voluntary.' The 
alternatives were to participate in the federal program and obtain federal 
financial assistance and the procedural protections accorded by the act~ 
or to decline to participate and face a barrage of litigation with no real 
defense and ultimately be compelled to accommodate the educational 
needs of the handicapped children .in any event. We conclude that so far 
as the state is concerned the Education of the Handicapped Act 
constitutes of federal mandate.• · 

Finally, at pages 1592 through 1595, the Haves court discussed subvention for Special 
Education and answers the state versus local agency issue: 

"When the federal government imposes costs on local agencies those 
costs are not mandated by the state and thus would not require a state 
subvention. Instead, such costs are exempt from local agencies' taxing 
and spending limitations. This should be true even though the state has 
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adopted an implementing statute or regulation pursuant to the federal 
mandate so long as the state had no 'true choice' in the manner of 
implementation of the federal mandate. 

"This reasoning would not hold true where the manner of implementation 
of the federal program was left to the discretion of the state ... Nothing in 
the statutory or constitutional subvention provisions would suggestthat 
the state is free to shift state costs to local agencies without subvention 
merely because those costs were imposed upon the state by the federal 
govemment...lfthe state freely chose to impose the costs upon the local 
agency as a means of implementing a federal program then the costs are 
the result of a reimbursable state mandate regardless whether the costs 
were imposed upon the state by the federal government. 

"The Education of the Handicapped Act...leaves primary responsibility for 
implementation to the state ... ln short, even though the state had no real 
choice in deciding whether to comply with the federal act, the act did not 
necessarily require the state to impose all of the costs of implementation 
upon local school districts. To the extent the state implemented the act 
by freely choosing to impose new programs or higher levels of service 
upon local school districts, the costs of such programs or higher levels of 
service are state mandated and subject to subvention." 

Therefore, in the words of subsection (c) of Government Code Section 17556, the test 
claim does not allege costs mandated by the federal govemment upon local school 
districts. 

C. Government Code Section 17556fe) Does Not Preclude a Finding That the 
Test Claim Legislation Imposes State Mandated Costs 

CCC cites subdivision (e) of Government Code Section 17556: 

"The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency or school district, 
if, after a hearing, the commission finds that: .... 

(e) The statute or executive order provides for offsetting savings to 
local agencies or school districts which result in no net costs to the local 
agencies or school districts, or .includes additional revenue that was 
specifically intended to fund the costs of the state mandate in an amount 
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as authority for its conclusion that it would preclude the Commission from finding that 
several sections of the test claim legislation impose state mandated costs. At page 2, 
CCC states: 

" ... the state is already funding this service at community colleges ... funding 
to implement section 76300 is now part of the annual appropriation for· 
(DSPS) in Schedule (8) of Item 6870-101-0001 of the Budget Act...The 
majority of these funds were allocated to districts based on an allocation 
formula approved by the Board of Governors .. ." 

CCC makes similar arguments relative to parking fees at pages 6-8. 

First, the funding which is provided in the Budget Act is not provided in the test claim 
statutes or executive orders as required by section 17556(e). Next, the allocation to 
districts is based upon an allocation formula and not on actual costs. CCC has offered 
no evidence that funding will continue to be provided sufficient to cover the costs, or at 
all. Finally, there is absolutely no evidence before the Commission that the allocations 
result "in no net costs to the school districts" or that the allocations are "in an amount 
sufficient to fund the costs of the state mandate." 

As to parking fees, CCC recognizes that amount of fees that can be charged is limited. 5 

· · In ·fact, at page 8, CCC admits that it does not collect information on actual district 
revenues or costs associated with parking services. How then can CCC argue that 
these parking fees result in no net costs to districts, or are in an amount sufficient to 
fund the cost of the state mandate? 

In any event, the Jest claim has provided for the funding and fees: 

"Some revenue may be received or attributable from the apportionment of 

5 CCC also argues that fees can be charged that exceed these maximums. 
These additional fees, however, are limited to the purpose of funding the construction 
of on-campus parking facilities and not to offset the cost of providing special parking 
privileges to DSPS students. · 
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funds6
, special classes7

, federal and state vocational rehabilitation funds8
, · 

and proceeds from parking fees charged to students9
• To the extent 

actually appropriated and/or received, such revenue will reduce the costs 
incurred by these mandated duties." (Test Claim, page 98, lines 8-11) 

The comments of CCC do not provide any justification for the denial of the test claim. 
To the extent funding or fees are received· in the past and in the future, the amounts 
received will be an offset to the annual claim. 

D. Legal Compulsion is not Necessarily Reauired For a Finding of a Mandate 

In response to the test claim activities required by several test claim code sections and 
Title 5 regulations10

, CCC responds by saying that those code sections and regulations 
do not impose a state mandate or higher level of service be.cause the statutes and 
regulations do not "expressly require" the districts to perform those activities. As . 
authority, CCC cites Department of Finance v. Commission on State Mandates (2003) 
30 Cai.4th 727 ("Kem"). It interprets Kem to hold that school districts are not entitled to 
reimbursement "when a school district is not legally compelled" to participate. This is 
not a correct interpretation of Kem. A finding of legal compulsion is not an absolute 
prerequisite to a finding of a reimbursable mandate. The controlling case law on the 
subject of legal vis-a-vis non-legal compulsion is still Citv of Sacramento v. State of 
California (Sacramento II). 

(1) Sacramento II Facts: 

The adoption of the Social Security Act of 1935 provided for a Federal Unemployment 
Tax ("FUTA"). FUTA assesses an annual tax on the gross wages paid by covered 
priVate employers nationwide. However, employers in a state with a federally "certified" 

6 Education Code Section 84850, Subdivision (c). 

7 Title 5, California Code of Regulations, Section 56028. 

8 Education Code Section 67305. 

9 Education Code .Section 67301. 

1° For example, Education Code sections 67302 (at page 3), 67310 (at page 3;), 
67311 (at page 4), 67312 (at page 4), and regulations 56000-56076 (at page 4) 
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unemployment insurance program receive a "credit" against the federal tax in an 
amount determined as 90 percent of contributions made to the state system. A 
"certified" state program also qualifies for federal administrative funds. 

California enacted its unemployment insurance system in 1935 and has sought to 
maintain federal compliance ever since. 

In 1976, Congress enacted Public Law number 94-566 which amended FUTA to 
require, for the first time, that a "certified" state plan include coverage of public 
employees. States that did not alter their unemployment compensation laws 
accordingly faced a loss of both the federal tax credit and the administrative subsidy. 

In response, the California Legislature adopted Chapter 2, Statutes of 1978 (hereinafter 
chapter 2/78), to conform to Public Law 94-566, and required the state and all local 

.. governments to participate in the state unemployment insurance system on behalf of 
· their. employees. 

(2) Sacramento I Litigation 

e The City of Sacramento and the County of Los Angeles filed claims with the State 
Board of Control seeking state subvention of the costs imposed on them by chapter 
2/78. The State Board denied the claim. On mandamus, the Sacramento Superior 
Court overruled the Board and found the costs to be reimbursable. In Citv of 
Sacramento v. State of California (1984) 156 Cal.App,3d 182 (hereinafter Sacramento 
/) the Court of Appeal affirmed concluding, inter alia, that chapter 2178 imposed state
mandated costs reimbursable under section 6 of article XIII B. It also held, however, 
that the potential loss of federal funds and tax credits did not render Public Law 94-566 
so coercive as to constitute a "mandate of the federal government" under Section 
9(b).11 

In other words, Sacramento I concluded, inter alia, that the loss of federal funds and tax 
credits did not amount to "compulsion". 

11 Section 1 of article XIII B limits annual "appropriations". Section 9(b) provides 
that "appropriations subject to limitation" do not include "appropriations required to 
comply with mandates of the courts or the federal government which, without discretion,· 
require an expenditure for additional ser\/ices or which unavoidably make the provision 
of existing services more costly." 
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After remand, the case proceeded through the courts again. In Sacramento II, the 
Supreme Court held that the obligations imposed by chapter 2178 failed to meet the 
"program" and "service" standards for mandatory subvention because it imposed no 
"unique" obligation on local governments, nor did it require them to provide new or · 
increased governmental services to the public. The Court of Appeal decision, finding 
the expenses reimbursable, was overruled. 

However, the court also overruled that portion of Sacramento I which held that the loss 
of federal funds and tax credits did not amount to "compulsion". 

(4) Sacramento II "Compulsion" Reasoning 

Plaintiffs argued that the test claim legislation required a clear legal compulsion not 
present in Public Law 94-566. Defendants responded that the consequences of 
California's failure to comply with the federal "carrot and stick" scheme were so 
substantial that the state had no realistic "discretion" to refuse. 

In disapproving Sacramento /, the court explained: · 

"If California failed to confonn its plan to new federal requirements as they 
arose, its businesses faced a new and serious penalty - full, double 
unemployment taxation by both state and federal governments." (Opinion, 
at page 74) 

Plaintiffs argued that California was not compelled to comply because it could have 
chosen to terminate its own unemployment insurance system, leaving the state's 
employeri. faced only with the federal tax. The court replied to this suggestion: 

"However, we cannot imagine the drafters and adopters of article XIII B 
intended to force the state to such draconian ends. ('ID ... The alternatives 
were so far beyond the realm of practical realitv that they left· the state 
'without discretion' to depart from federal standards." (Opinion, at page 
7 4, emphasis supplied) 

In other words, tenninating its own system was not an acceptable option because it was 
so far beyond the realm of practical reality so as to be a draconian response, leaving . 
the state without discretion. The only reasonable alternative was to comply with the 
new legislation, since the state was practically "without discretion" to do otherwise. 
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The Supreme Court in Sacramento II concluded by stating that there is no final test for 
a determination of "mandatory" versus "optional": 

"Given the variety of cooperative federal-state-local programs, we here 
attempt no final test for 'mandatory' versus 'optional' compliance with 
federal law. A determination in each case must depend on such factors 
as the nature and purpose of the federal program; whether its design 
suggests an intent to coerce; when state and/or local participation began; 
the penalties, if any, assessed forwithdrawal or refusal to participate or 
comply; and any other. legal and practical consequences of 
nonparticipation, noncompliance, or withdrawal." (Opinion, at page 76) 

(5) The "Kern" Case Did Not Change the Standard 

In.Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 
, 736, ("Kerri") the supreme court first made it clear that the decision did not hold that 

legal compulsion was necessary in order to find a reimbursable mandate: 

"For the reasons explained below, although we shall analyze the legal 
compulsion issue, we find it unnecessary in this case to decide whether a 
finding of legal compulsion is necessary in order to establish a right to 
reimbursement under article XIII B, section 6, 12 because we conclude that 
even if there are some circumstances in which a state mandate may be 
found in the absence of legal compulsion, the circumstances presented in 
this case do not constitute such a mandate." (Emphasis in the original, 
underlining added) 

After concluding that the facts in Kem did not rise to the standard of non-legal 
compulsion, the court reaffirmed that either double taxation or other draconian 
consequences could result in non-legal compulsion: 

"In sum, the circumstances presented in the case before us do not 
constitute the type of non-legal compulsion that reasonably could 
constitute, in claimants' phrasing, a 'de facto' reimbursable state mandate. 

12 This Kem disclaimer that "we fihd it unnecessary in this case to decide 
whether a finding of legal compulsion is necessary in order to establish a- right to 
reimbursement" refutes CCC's interpretation that legal compulsion is necessary for a 
finding of a mandate. e . 
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Contrary to the situation that we described in (Sacramento II), a claimant 
that elects to discontinue participation in one of the programs here.at 
issue does not face 'certain and severe ... penalties' such as 
'double ... taxation' or other 'draconian' consequences (citation), but simply 
must adjust to the withdrawal of grant money along with the lifting of 
program obligations." (Opinion, at page 754, emphasis supplied to 
illustrate holding is limited to facts presented) 

The test for determining the existence of a mandate is whether compliance with the test 
claim legislation is a matter of true choice, that is, whether participation is truly · 
voluntary. Haves, (supra at 1582) Under the "carrot and stick" analysis of both Kem 
and Hayes, community college districts' participation is not truly voluntary, the carrot is 
too large and the stick is too short. 

E. Title 5. California Code of Regulations Section 55602.5 is a New Program 

CCC asserts that Title 5, California Code of Regulations Section 55602.5 is not a new 
program because it is "substantially similar" to former Education Code Section 25514.5 
enacted by Chapter 1020, Statutes of 1974. 

Former Education·Code Section 25514.5 was renumbered as section 78012 and 
recodified by Chapter 1010, Statutes of 1976. 

Former Education Code Section 78012 was repealed by Section 455.9 of Chapter 
1372, Statutes of 1990. The statute directed that the section "is repealed." It did not 
say "may be repealed." It did not say "rnight be repealed" if (a subsequent event · 
occurs). It states the section "is repealed." It was repealed and became inoperative 
on January 1, 1991. 

Section 708 of Chapter 1372, Statutes of 1990, directed the Board of Governors of the 
California Community Colleges to "initially" adopt and put into effect regulations which 
incorporate the text of the repealed section. Since an "initial" adoption was anticipated, 
the section only permitted grammatical or technical changes, renumbering or · 
reordering sections, removal of outdated terms or references to inapplicable or 
repealed statutory authorities, and the correction of gender references. This "initial" 
cut-and-paste operation was ordered to done "[P]rior to January 1, 1991." 

While it is recognized that subdivision (2) of Section 708 contains exculpatory . . 
language, the "intent" of the legislature cannot undo the clear language that the section 
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The Board of Governors did not obey the directive until March 4, 1991 (operative April 
3, 1991 ). Therefore Section 55602.5 of Title 5, California Code of Regulations is .a new 
regulation enacted after 1975 and is subject to reimbursement. (Government Code 
Section 17514) 

F. · What the Department of Rehabilitation Provided is Irrelevant 

Responding to Education Code Section 67300, CCC notes that the section requires 
that services provided for disabled students by the California Community Colleges 
must, at a minimum, conform with the quality of those provided by the Department of 
Rehabilitation to its clients prior to July 1, 1981. CCC then suggests that test claimant 
may be able to only claim reimbursement for services performed over and above those 
pef.l'.ormed previously by the Department. 

In Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at 835-836, the 
California Supreme Court found that section 6 of article XIII· I;! was intended to preclude 

A the state from shifting to local agencies the financial responsibility for providing public 
W services. The Department of Rehabilitation is a state agency. Therefore, because . 

Education Code Section 67300 shifts financial responsibility for the education of 
disabled students from this state agency to community college districts, it calls for those 
districts to support a "new program" within the meaning of section 6. 

CERTIFICATION 

I certify by my signature below, under penalty of perjury under the laws of the State of 
California, that the statements made in this document are true and complete to the best 
of my own personal knowledge or information or belief. · 

Sincerely, 

\Ub~ 
Keith B. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF SERVICE 

RE: Disabled Student Programs and Services 02-TC-22 
CLAIMANT: West Kem Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of the above named claimant(s). I am 18 years of age or older and not a 
party to the within entitled matter. · -

On the date indicated below, I served the attached: letter of April 1. 2004 , addressed 
as follows: 

Paula Higashi 
Executive Director 
Commission_ on State Mandates 
980 Ninth Street, Suite- 300 
Sacramento, CA 95814 

FAA: (916) 445-0278 

U.S. MAIL: I am famlliarwlth the business 
practice at SixTen and Associates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal Service. In 
accordance with that practice, 
correspondence placed in the internal 
mall collection system at SlxTen and 
Associates Is deposited with the United 
States Postal Service that same day lri 
the ordinary course of business. 

OTHER SERVICE: I caused such 
envelope(s) to be delivered to the office of 
the addressee(s) listed above by: 

<Describe) 

AND per mailing list attached 

0 FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (656) 514-6645, I personally· 

· transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Rules of Court 
2003-2006. A true copy of the above
described document{s) was(were) 
transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

D A copy of the transmission report Issued 
by the transmitting machine Is attached to 
this proof of serVice. 

PERSONAL SERVICE: By causing a true 
copy of the above-described document(s) 
to be hand delivered to the office(s) of the 
addressee(s). 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 4/1104 , at San Diego, California. 

:tql,ddA&J 
Diane Bramwell 
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l lnal Llat Date: 
Updated: 

Print Date: 
Claim Number: 

6/18/2003 
6119/2003 
08/11/2003 
02-TC-22 

Malling lnfonnatlon: Other 

Malling List. 

Issue: Disabled Student Programs and San.ices 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malling list Is continuously updated as requests are recel1JBd to Include or remove any party or person 
on the malling list. A current malling list Is pro'vided with commission correspondence, and a copy of the current malling 
list Is avallable upon request at any time. Except as pro'vided otherwise by commission rule, when a party or Interested 
party flies any written malarial with the commission concerning a claim, It shall simultaneously sen.a a copy of the written 
material on the partl.es and Interested parties to the claim Identified on the malling list pro'vided by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center DrilJB 
Sacramento, CA 95825 

Ms. Hanneet Barkschat 
Mandate Resource Sen.ices 

5325 Elkhorn Bl\d. #307 
lmento, CA 95642 

Candy Reynolds 
Reynolds Consulting Group, Inc. 

P.O. Box 987 
Sun City, CA 92586 

. Mr. Steve Smith 
Mandated Cost Systems, Inc. 
11130 Sun Center Driw, Suite 100 
Rancho Cordova, CA 95670 

Dr. Carol Berg 
Education Mandated Cost Network 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

Mr. Arthur PalkoWltZ 
San Diego Unified School District 

4100 Nonnal Street, Room 3159 
San Diego, CA 92103-8363 

Page: 1 

Tel: (916) 646-1400 

Fax: (916) 646-1300 

Tel: (916) 727-1350 

Fax: (916) 727-1734 

Tel: (909) 672-9964 

Fax: (909) 672-9963 

Tel: (916) 669-0888 

Fax: (916) 669-0889 

Tel: (916) 446-7517 

Fax: (916) 446-2011 

Tel: (619) 725-7565 

Fax: (619) 725-7569 
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•Mr. Steva shields 
Shields Consulting Group, Inc. 

Tel: (916) 454-7310 
1536 36th Street 
Sacramento, CA 95816 Fax: (916) 454-7312 

Ms. Beth Hunter 
Centratlon, Inc. 

Tel: (866) 481-2642 
8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 Fax: (866) 481-5383 

Mr. Keith Gmelnder 
Department of.Finance (A-15) Tel: (916) 445-8913 
915 L Street, 8th Floor 
Sacramento, CA 95814 Fax: (916) 327-0225 

Mr. Michael Hawy 
State Controller's Office (B-08) Tel: (918) 445-8757 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax: (916) 323-4807 
Sacramento, CA 95616 

Mr. Keith B. Petersen Claimant Representative 
SixTen & Associates · Tel: (858) 514-6605 
5252 Balboa Awinue, Suite 807 

. San Diego, CA 92117 Fax: (856) 514-6645 .el Mr. Wlillam Duncan Claimant 
West Kem Community College District Tel: (661) 763-7700 
29 Emmons Park Driw 
Teft, CA 93268 Fax: 

Mr. Thomas J. Nussbaum {C3-a1) 
CallfomlE! Community Colleges 

1102 Q Street, Suite 300 
Tel: (916) 445-2738 

Sacramento, CA 95814-8549 Fax: (916) 323-8245 

Page: 2 
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SixTen and Associates 
Mandate Reimbursement Services . 

. Exhibit D 

• KEITH 8. PETERSEN, MPA, JD, President 
E-Mail: Kbpsixten@aol.com 

San Dlago 
5252 Balboa Avanua, Suite 900 
San Diego, CA 92117 

· Telephone: (858) 514-8805 
Fax: (858) 514-8645 

November 01, 2007 

Paula Higashi, Executive Director 
Qommission on ·state Mandates 
U.S. Bank Plaza Building 

· 980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: CSM. 02-TC -22 
Disabled Student Program & Services 

Dear Ms. Higashi: 

Sacramento 
3841 North Freeway Blvd., Suite 170 

Sacramento, CA 95834 
Telephone: (916) 565-6104 

Fax: (916) 564·6103 

RECEJVED 
NOV 0 5 2007 

S
COMMISSION ON 
TATE MANCA TES 

Please find enclosed a supplement to the test claim filing, specifically, a history of the 
Title 5, CCR, sections included in the test claim. 

Sincerely, 

Keith B. Petersen 
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Keith B. Petersen 
SixTen and Associates 
3841 North Freeway Blvd, Suite 170 
Sacramento, CA 95834 
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History Index for Title 5, CCR 

Section 56044 
Section 56046 
Section 56048 
Section 56050 
Section 56052 
Section 56054 
Section 56060 
Section 56062 
Section 56064 
Section 56066 
Section 56068 
Section 56070 
Section 56072 
Section 5607 4 
Section 56076 

REQUEST FOR SUPPLEMENTAL INFORMATION 

This supplement to the test claim provides an index and copy of each change to 

the Title 5, CCR, sections included in the test claim. The Registers cited are attached 

20 · as Exhibit A. Amended language is underlined C.new language) or stricken out (deleted 

21 language). 

22 HISTORY OF TITLE 5, CCR, SECTIONS INCLUDED IN THE TEST CLAIM 

23 

24 

25 

26 

27 

28 

29 

Register 73-44 

Register 76-51 

Prior History of Chapter 1, §§ 56000 - 56067 (Repealed in 76-51 ). 

§ 56000: Repealed, added a new section as emergency, effective 

upon .filing. Designated inoperative 90 days after filing. 

§ 56002: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56004: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative ·90 days after filing. 
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02-TC-22 Disabled Student Program 
& Services 

3 
History Index for Title 5, CCR 

§ 56006: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56008: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56010: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative. 90 days after filing. 

§ 56016: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56018: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56020: Repealed, added a new section as emergency, effective 

upon filing: Designated inoperative 90 days after filing. 

§ 56022: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56024: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56026: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56028: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56030: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 
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History Index for Title 5, CCR 

· § 56032: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56034: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56036: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

·§ 56038: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative. 90 days after filing. 

§ 56040: Repealed, added a new section as emergency, effective 

·upon filing. Designated inoperative 90 days after filing. 

§ 56042: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56044: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56046: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56048: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56052: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56054: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 
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5 
History Index for Title 5, CCR 

§ 56056: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56058: Repealed, added a new section as emergency, effective 

· upon filing. Designated inoperative 90 days after filing. 

§ 56060: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56062: Repealed, added a new section as emergency, effective 

upon filing. Designated inoperative 90 days after filing. 

§ 56064: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

§ 56066: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

· § 56080: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

§ 56082: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

§ 56084: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

§ 56086: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 

§ 56088: Added section as emergency, effective upon filing. 

Designated inoperative 90 days after filing. 
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Register 77 -12 § 56000: Repealed, added a new section. 

§ 56002: Repealed, added a new section. 

§ 56004: Repealed, added a new section. 

§ 56006: Repealed, added a new section. 

§ 56008: Repealed, added a new section. 

§ 5601 O: Repealed, added a new section. 

§ 56016: Repealed, added a new section. 

§ 56018: Repealed, added a new section. 

§ 56019: Added. 

§ 56020: Repealed, added a new section. 

§ 56022: Repealed, added a new section. 

§ 56024: Repealed, added a new section. 

§ 56026: Repealed, added a new section. 

§ 56028: Repealed. 

§ 56030: Repealed, added a new section. 

§ 56032: Repealed, added a new section. 

§ 56034: Repealed, added a new section. 

§ 56036: Repealed, added a new section. 

§ 56038: Repealed, added a new section. 

§ 56040: Repealed, added a new section. 

§ 56042: Repealed, added a new section. 

§ 56044: Repealed, added a new section. 
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2 
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4 

5 

6 
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9 

10 

e 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

e 

Register 77-45 

Register 79-46 

§ 56046: Repealed, added a new section. 

§ 56048: Repealed, added a new section. 

§ 56052: Repealed, added a new section. 

§ 56054: Repealed, added a new section .. 

§ 56056: Repealed, added a new section. 

§ 56058: Repealed, added a new section. 

§ 56060: Repealed, added a new section. 

§ 56062: Repealed, added a new section. 

§ 56064: Repealed, added a new section. 

§ 56066: Repealed, added a new section. 

§ 56080: Added. 

§ 56082: Added. 

§ 56084: Added. 

§ 56088: Added. 

§ 56000: Amendment of section and NOTE. 

§ 56040: Amendment of section. 

§ 56042: Amendment of section. 

§ 56058: Amendment of section. 

§ 56080: Amendment of section. 

§ 56040: Amendment of section. 

§ 56042: Amendment of section. 

§ 56044: Amendment of section. 
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History Index for Title 5, CCR 

Register 83-18 

§ 56082: Amendment of subsection (c). 

§ 56000: Amendment of section and NOTE. 

§ 56002: New NOTE section. 

§ 56004: Amendment of section. 

§ 56006: New NOTE section. 

§ 56008: Amendment of subsection (c). 

§ 56010: New NOTE section.· 

§ 56016: Amendment to section. 

§ 56018: New NOTE section. 

§ 56019: New NOTE section. 

§ 56020: New NOTE section. 

§ 56022: New NOTE section. 

§ 56024: New NOTE section. 

§ 56026: New NOTE section. 

§ 56030: New NOTE section. 

§ 56032: New NOTE section. 

§ 56034: New NOTE section. 

§ 56036: Amendment of section. 

§ 56038: New NOTE section. 

§ 56040: Repealed. 

§ 56042: Repealed. 

§ 56044: Amendment of NOTE section. 
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02-TC-22 Disabled Student Program 9 e & Services History Index for Title 5, CCR 

1 § 56046: New NOTE section. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

e 
12 

13 

14 

15 Register 88-16 

16 

17 

18 

19 

20 

21 

e 

§ 56048: Amendment of section and new NOTE. 

§ 56052: Amendment of section. 

§ 56054: New NOTE section. 

§ 56056: New NOTE section. 

§ 56058: Amendment of section. 

§ 56060: New NOTE section.· 

§ 56062: New NOTE section. 

§ 56064: New NOTE section. 

§ 56066: Amendment of Section. 

§ 56080: New NOTE section. 

§ 56082: Amendment of section. 

§ 56084: New NOTE section. 

§ 56088: Amendment of section. 

§ 56000: Repealed, added a new section. 

§ 56002: Repealed, added a new section. 

§ 56004: Repealed, added a new section. 

§ 56006: Repealed, added a new section. 

§ 56008: Repealed, added a new section. 

§ 56010: Repealed, added a new section. 

§ 56012: Added. 

§ 56014: Added. 

431 



1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2 

3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

02-TC-22 Disabled Student Program 
& Services 

10 
History Index for Title 5, CCR 

§ 56016: Repealed, added a new section. 

§ 56018: Repealed, added a new section. 

§ 56019: Repealed. 

§ 56020: Repealed, added a new section. 

§ 56022: Repealed, added a new section. 

§ 56024: Repealed, added a new section. 

§ 56026: Repealed, added a new section. 

§ 56028: Added. 

§ 56030: Repealed, added a new section. 

§ 56032: Repealed, added a new section. 

§ 56034: Repealed, added a new section. 

§ 56036: Repealed, added a new section. 

§ 56038: Repealed, added a new section. 

$ 56040: Added. 

§ 56042: Added. 

§ 56044: Repealed, added a new section. 

§ 56046: Repealed, added a new section. 

§ 56048: Repealed, added a new section. 

§ 56050: Added. 

§ 56052: Repealed, added a new section. 

§ 56054: Repealed, added a new section. 

§ 56056: Repealed, added a new section. 
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1 § 56058: Repealed, added a new section. 

2 

3 

4 
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e 
12 

13 

14 

15 
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17 
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19 
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21 

e 

Register 91-23 

Register 91-31 

Register 91-43 

Register 92-12 

Register 93-06 

§ 56060: Repealed, added a new section. 

§ 56062: Repealed, added a new section. 

§ 56064: Repealed, added a new section. 

§ 56066: Repealed, added a new section. 

§ 56068: Added. 

§ 56070: Added. 

§ 56072: Added. 

§ 56074: Added. 

§ 56076: Added. 

§ 56078: Added. 

§ 56080: Repealed, added a new section. 

§ 56082: Repealed, added a new section. 

§ 56084: Repealed, added a new section. 

§ 56086: Added. 

§ 56088: Repealed, added a new section. 

§ 55602.5: Added. 

§ 56062: Editorial correction of printing error in first paragraph. 

§ 56064: Editorial correction of printing error. 

§ 55602.5: Editorial correction of printing error. 

§ 54100: Added. 

§ 56000: Amendment of first and second paragraphs, repealer of 
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History Index for Title 5, CCR 

subsections (a) and (f), amendment of newly designated 

subsections (a)-(d), new subsection (e), and amendment of NOTE. 

§ 56002: Repealed, added a new section. 

§ 56004: Repealed, added a new section. 

§ 56005: Added. 

§ 56006: Repealed, added a new section. 

§ 56008: Repealed, added a new section. 

§ 56010: Repealed, added a new section. 

§ 56012: Repealed. 

§ 56014: Repealed. 

§ 56016: Repealed. 

§ 56018: Repealed. 

§ 56020: Amendment and repositioning of article 2 heading. 

Repealed, added a new section. 

§ 56022: Amendment of section heading, section and NOTE. 

§ 56024: Repealed. 

§ 56026: Amendment of section heading, section and NOTE. 

§ 56027: Added. 

§ 56028: Amendment of section heading, section, and NOTE. 

§ 56029: Added. 

§ 56030: Amendment and repositioning of article 3 heading. 

Repealed, added a new section. 
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20 

21 

§ 56032: Repealed, added a new section. 

§ 56034: Repealed, added a new section. 

§ 56036: Repealed, added a new section. 

§ 56038: Repealed, added a new section. 

§ 56040: Repealed, added a new section. 

§ 56042: Repealed, added a new section. 

§ 56044: Repealed, added a new section. 

§ 56046: Amendment of section heading, section, and NOTE. · 

§ 56048: Repealed, added a new section. 

§ 56050: Repealed, added a new section. 

§ 56052: Amendment of section and NOTE. 

§ 56054: Repealed, added a new section. 

§ 56056: Repealed. 

§ 56058: Repealed. 

§ 56060: Amendment and repositioning of article heading. 

Repealed, added a new section. 

§ 56062: Repealed, added a new section. 

§ 56064: Repealed, added a new section. 

§ 56066: Repealed, added a new section. 

§ 56068: Repealed, added a new section. 

§ 56070: Repealed, added a new section. 

§ 56072: Repealed, added a new section. 
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History Index for Title 5, CCR 

Register 95-22 

§ 56074: Repealed, added a new section. 

§ 56076: Repealed, added a new section. 

§ 56078: Repealed. 

§ 56080: Repealed. 

§ 56082: Repealed. 

§ 56084: Repealed. 

§ 56086: Repealed. 

§ 56088: Repealed. 

§ 55602.5: Editorial correction of HISTORY 2. 

§ 55603: Editorial correction of HISTORY 2. 

Subsequent Registers: There may be changes to the regulations after the date the 

test claim was filed, which are not included. 
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CERTIFICATION 

By my signature below, I hereby declare, under penalty of perjury under the laws 

· of the State of California, that the information in this document is true and complete to 

the·best of my own knowledge or information or belief, and that the attached regulations 

are true and correct copies of documents from archives of a recognized law library. 

EXECUTED this "' day of October 2007, at Sacramento, California 

FOR THE TEST CLAIMANT 

Keith Petersen, President 

SixTen and Associates 

ATTACHMENT 

Exhibit A Title 5, CCR Registers 
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Register 73-44 

§ 56000 § 56030 § 56044 § 56055 § 56066 
§ 56001 § 56031 § 56045 § 56056 § 56067 
§ 56010 § 56032 § 56046 § 56057 
§ 56011 § 56033 § 56047 § 56058 
§ 56012 § 56034 § 56048 § 56059 
§ 56020 § 56035 § 56049 § 56060 
§ 56021 § 56036 § 56050 . § 56061 
§ 56022 § 56040 . § 56051 § 56062 
§ 56023 § 56041 § 56052 § 56063 
§ 56024 § 56042 § 56053 § 56064 
§ 56025 § 56043 § 56054 § 56065 
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648 BDtra..'l'lON 
~ .. ~:~~~~ 

BtJBORAP'l'Bll 4. 

(Regll!lter 73, No, 44-11~8•78)' '.~.; 

ilTUPlliNTS 21 YB:ABB 01' AOll:OB OLDll:B ~ 
Section 

ll6l!OO. Scope ot S11bohopter 
116110l. J)eftnltlo1111 

00rl04. Guidelines 
ISOOOl'i. Flnnnclnl Stntus of Parents 
110006. Other l!l1111port Funds 
llllil07. Re11orts 

OOll02. Apport1onment1111nd Quallllea· 
· ti one 

a6508. Btndent Flnnoclul Need 

CbuPna L JID'D'OATIONALLY B.ANl>tCAPPBD MINORS 

SusoaAPTEB 1. GENERAL Paov1sr0Ns 

D8000. Scope of Chapter, This ehaptlll' applie~ only to spPe.ia1 
education classes and prol?l'ams for educationally handicapped students 
for which allowances muy be made under Education Code Section 
18102.6'. . . 

NO'l'll: AntborttJ cited for Clhapter 11 Bectlollll 1118, lDT. 6TD8, 6TIT and GTll8, 
lllc1u1111tl011 Oode. lleferuee: Oh. 'Z'.l (eolllllltDC!lq with Sec. 6'Z'GO), Div, 6, lldueatlna 
CodL . 

Bllt017: 1. AP1endment Bll'll 11-2-18; elfectlve tblrtleth day thert!a.fter (Reg
ister 78, No. 44), 

116001. DdDltiona. For the purposes of this chapter: 
(a) An "educational handicap" means a mark~ learning prob

lem described in functional terms sufBcient to indicate the specific chat<
acteristics of the student's problem and to suggest the nature of an 
educational approach to this problem. 

The learning problem as stated in Education Code Section 6750 
shall be such thHt the student oonnot receive the rensonable benefit of 
ordinary educational programs aud does not qualify the student: 

(1) ··As a physically handicapped student defined in Edu· 
cation Code Sections 6801 and · 6802. 

...... 
·' 
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• 
(2) As a mr.ntally retarded 11tudent deftned in Edueation 

• 

COde Seetiona 6!10l, 6002, a.ud 6903. 
b) "ClaBB" means nny speeinl ec'•tt!lltion e11U18 For educationally 

handicapped students dt!ll<!ribed in Edur11tion Code St'l!tion 6750 that 
met"t11 t.he gener11l and speeiflc stand11rda lll!t forth in thiH chapter and 
is further qualiftec.i by Hection 56030 of this rhapter. 

(c) "Admh11ions Committee'.' mP.tma the 11dmisaion committee 
specified in Educ11tion r.111IP St>etion 675!l(11) 11nd Subt!h11ptt'r 2 (com· 
mencing with Section 56010) of this c~hnpter (herei1111fter refel'l"l!d to 
aa the "Committee"). The mrmbel'llhip shall include a deeignated 
administrator, an experitml'ed speci11I l'ducation instructor, a college 
nul'Re and a rollegr p&ydiologist. In the. case of the 11u1·ee and psycholo
gist, if the l'Ollrgt> does not h11ve pel'8011R filling aneh positio1111, appro
priate prrsons with aimilnr rPRponsibilitiCK m11y be dr.aig1111ted to serve · 
on thA eommittpe, The committee ah11ll utilize the servh.!es of other 
qualified prniona oR the committee mny rec1uire or rec1uest. 

(d) "Transfer" means enrolling the 11tudent in :my of the fol. 
lowing: 

(1) A spe1!iul clm111 nuthorizet'I by Education Code Section 
6751. 

(2) A regul11r el111111. 
(3) Anothrr sp1!t!i11l program authorized by law. 

Hulort1: 1. AmrmlmPnl 111~1 tl·:!-78; ~ll'eetl\'" tblrllr.tb cluy tbfrenrter (lhiat· 
lnler TS, Nu. 4-1). 

SuecllAl"l'ER 2. Tng ADMISSIONS CoMMITTE!I 

A Article 1. General Provfsiou1 

Wlo10. Admialdom Committee. Tiu~ c>hirf 11dmi11i11tr11t.ive oftteer 
of the Community Col11•1l'P. diKtrict. 11hntl drKig1111tc members of an ad· 
miBllionR t!Ommittrci, whid1 Mh111l ind11dP, but 110t be limited to, the 
perao111.111pedfled in Echwntio11 r.ode Sr1~tio11 fi75li(a). 

111.1or11: I. Aml'ndmrnt lllHI 11·:!·73; ell'~lh•r lhlrlh•lb dnf tbl'reurtt•r (Reg. 
IMl•r 73, 1':11. 44). 

D8011. Reoommendationa. Ad111iAAio1111 rrc•onm1r11d11tio1111 shall 
be m11de lr~· nll llll'lllbrrH of the c•1m1111itlP.r :.iprc•ifll'll in Educmtion Code 
S1•cl inn 6i!irt( II) 11111.I KUC!h ol hc•r KJlPc•i11li11h1 nH nc•c•1'MllUr\', · 

· lll•lar11: 1. AmPmlmrnt llliid ti ·:.!·73; r.ll'r1•tl1•r lhlrllctb • dny tbrre11rter (Kea· 
Mrr 73, Nu. 44 I. 

68012. Oapaoity. No 11w111ber of the cmnmit.IC't! Hhnll serve in 
murr 1111111om•1.•11111wity. 

//lalar11: I. llr111•11lrr nr fornll'r lolt'f'llnu 111101:.! 111111 rr1111n1hPrh11f frnm MHtlon 
~1111:! lllrd Jl.:,!oi3; t•ll'rc•th•r lltlrllrtlt 1ht)' lhrt'f•llftrr (lt1oifiMlr.r 
,,1, Nu. HI. 
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Artlole I. Powers 
lllOIO. ltand&rda for Admiufoll. The admiasion1 committee 

ahall make an evaluation· of eaah individual student referred to it by 
making a thorough study of the reeorda and report& together with all 
other available information. 

Rlaloran l. Amendment filed 114·78; el~tln thirtieth da7 thereafter (llefll
ler 'l8, No. 44 ). 

ll8091. Wrintn Beaord. A contldential written record of the 
committee'• study shall be filed with the chief· administrative oflleer 
of the college district, The reoord ahall include all of the following: 
Education Oode Sections 6765(a) and 6755.1. , 

(a) 'the committee's flodings rogurding the nature and Pztent of 
the student 'a educational handicaps and the relationship of those handi
caps to his educational needs. 

(b) The committee's findings regarding the ability of the student 
to profit from participation in a special claBS or program. 

( c) The committee's decision regarding eligibility of the student' 
in the most appropriate cl888 or program. 

(d) The name and role of the members preBPnt at the meeting of 
the committee where recommendations are made. 

Hlltorr: l. Amendment llll'd 11·2·78; deeth•e tblrlletll da1 tllerenfter (Re,18-
ter 13, No. 4.fJ, 

Hm. ".l'rlal A,dmfutou. Whent>ver the recommendation of the 
eomm~ttee for admiBSiOn of 8 Rtudent is not unanimous, any admiBSiOD 
is a trial admission only, Those persons enrolled for a trial admiBBion 
ahall be re-evaluated by the committee every slz month11. Assignments 
or reaBlli(mments shall be made in accordance with specific guidelinea 
and recommendations of the admissions committee. (Education Oode 
Section 6757) . 

Hulor": 1. Amtndment filed 11·2·T8; etreath•e thirtieth da7 thereafter (Rqle
ter T3, No, 44). 

HOBS. DlagnOBtio 0111111, Whenl'ver a ~izc11blc number of stu. 
dcmts le referred to the commitfpe for whnm the tm1111nittce has sufficient 
information to determine eliirlbilit.;v of the student for 11pecial educa-

. tlon, and does not hnve 1mfftcient information to complete its determina
tion of the mOKt npproprinte program or special educntion provisions, 
the adminiAtrntive head of a college mny deshmnte one speoinl class 
aa a dl11g11ostic elRBll for the purposp of providing an onftOlnr: diagnosis 
and evnlnation uf such 11t.udl'nts. A dlagno11tic 11pet1inl class shall meet 
the followlnit requirements: . 

(a) lt is one of the special l.'l111111es for aduco.tion11l1y handieapped 
student.II provided under Education Code Sect.Ion 6761. 

(b) It meetll the rc11ulrements of .thlR 11hnptl'r. 
(c) It i11 tamght by an nppropriaLtely cradentlall'd lnatructor. 
(d) No Milch student remains h1 the dlnRllORtic clal!ll for more than 

ais month11. 
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inn.a I OwNmn.A.. Oammwwa "or•-m 
{Rell.Ur 71, No. 44-11•1•71) 

.. (e) A atuclent ii re-evnlaated by the committee at the end of 90 

. (f) The a1aa hu adequate education, psychological, and student 
personnel oonaultation aerv1eea. 

Hllflf'lll 1. Repealer aad an ll!Olloa 8Jed 11·2-78: elactln tlilrtletb 4aJ 
thero.11.rter <Besleter '18, No. 44). 

8IOM. ..... Olaatt. 
Hiit.,,: 1. Repealer Blad 11·2·'18; dec&Jve tblrtteth da7 tharufter <Beirlao 

tar TB, No. "4), 

aeou. '8quirementl for~ O'auea. 
Butorin 1. Repealer Bled 11·2-'18; elective thirtieth d11 thereafter (Jleril. 

tar '18. No. 4'). 

8UBOHAPTIB 8. OmTDIA roa SPBOIAL CLaABSES AND Paoouu 
68oao. Genera.1 Criteria. Every educationally handicapped stu· 

dent's claas and programs 1>hall meet the following general standards: 
(a) Criteria described in Education Code Section 6751. . 
(b) A special claas (Education Code Section 6751 (a)) shall mee~ 

the same as for regular college cl88Bes. Bach clock hour by the instruc
tor, as defined bT J!!ducation Code Section 11480,. constitutee a day 
of attendanee. · . 

(c) Learning diaability groups (Education Code Section 67Jlil(lJ)) 
· are for students scheduled for small group instruction given by a 
qualified instructor. One to four students in such a group receive 

ed't for attendancfl on the basis of one unit (8 class boun) of at
ce for each 60 minutes of instruction. 

(d) Specialized consultation (Education Code Section 6751(11)) Js 
provided instructorB, eounaelora, and aupervieora concerning learning 
disabilities of students and any special aervices they mu.y.require. 

( 1) Speciuliata give consultation in subject areas such 
~ education, speech, BOl!ial work, medieine and psychology. 

(2) Consultation relates to instruction, counseling, super. 
vision, and in-service training of statr. · 

(3) C11nsultation nllowances uro only for peraous ,other 
than district penmnnel concerned with the program. 

(e) Home and hospital instruction (Education Code Section 
6751(d)) shall be provided for students unable to function in collep 
or to attend elollllCB. Such atudents shull receive at lenst 8 class heiura 
of instru1ition per ~eek. 

lllltorv: 1. o\ml'ndlD!!nt OINI 11·2·78; !!lfl!l!tlve tblrtlP.tb dn1 tberearter (fteal&
r~r 'Ill, No. •H). 

HOil. Approprla.te 01w liH and Ma.ztmam BDrOUmem. The 
maximum enrollment for apecinl clllflHes nnd lenrning dillBilillty sroupa 
are pre11eribed by Education Code Section 0751.1. . 
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eu. 'lTl'r.11 I 
(Re1l•t•r 71, No, ~1'·1•71) 

(a) Iuatrnatora mm1t ho provided on a prtlport.iouate baal1, depend. 
ins on the number of 1tudenU1 in learning di11abillty grouJ>ll. 

(b) Deviations from these 11tated maximums muy be made for all 
or part of an academic year by prior written aJ>proval of the Chuncel· 
lor. 

Butor,: 1. Am•ndm•nt tllPd 11·:M3: •ll'eclln thirtieth dny thereafter (BeslB
ler T31 No. .a.a), 

fi808I, lpeotlo Standards for a lpeoia.1 Da.1 Olaa. 
llutor1: I. ll•11rnler Hird 11·lM'8: rl1'41llvu thirtieth dny th11renftt'r (Rl!JIB

ll!r T3, Nu, 44), 

B8088. 8peolfto Standardl for a. Learnhtg Dlaa.billty Group. 
Hl#lor1: 1. Rellf'nll.'r Rimi t 1-:l·TB: •ll'uctlve thlrtll!lh dn)' 1'1ereurter ( lhsl .. 

tar TB, No. o14). 

W lpecdlo 8'8.Ddardl for Boma and BOBplta.1 lmtraoUoD. 
Hlalorfl: t. Rt!!lf'llll'r 1111111 11.:,1.13: l'll'ootlH thh1111th dny thereafter ( R1111B-

l11r TB, Nn. 44). . 

H0811. 8pealfto ltanclarda for 8peoiallled OoDBUltatton. 
Uulor1: t. R•1w11i•r tiled l1·:M31 elt'rcllvl' thirtieth 1lny thlll'l'nft11r (Rl'll& 

t11r T3, No, 4'I ) , 

88088. Appropriate Olau Sin and Muimum Bnrollment Li!nltll. 
llulorr: 1. llt'Pl'RIPI' llll'd 11·:!·T8: t'lfPC?th'e thlrll11th 1\ny th•l'l'nfter (Re1rl11• 

ter TB, N11. 4'I), 

SuoonArTBR 4. lllL101a1t.1'1'Y 

lllCKO. Bllglblltty. A etudent who haR ona or mo1'a of the fol
lowing chllrlll?teriKtic11 Is l'lh~ibla ror udmli11do11 to n 11p1•cl11J clHSR: 

(a) Hl11 learning 1u1d pa~·1?hologicol problt>rm1 ore Mpcclfi11 learning 
diAabilitil!ll in the paychological prool!llRcs involved in undl!l'8tnnding or 
U1ing spoken ur written longunge. 

(b) He t!Xhlblts a eigulftMnt diM!l'l'pnmiy batwP.an ability and 
achieveme11t, but may be expootl'd to bl!ncftt from u pro1mun dceigned 
w meet hill pnrt.iculnr problems. 

(o) The AdmiB11ions Committee llt'eidt'll U11• etudent.'1 hnndh•ap ts 
of 11ueh a nnture 1111d rxtrnt thnt Ill' nmy b1• 1•xpr.ch•d to pnrtiuipute in 
a elWlll dt!Hlgned to mret his pnrtleulnr- problemN. 

(d) The Adml11Riom1 Committoo finds the 11tudc11t to h1LVe 1mrlou1 
communication problem11 1111 diet.inguislmd from mcmlnl rolardulion ae 
deftned by Eduu11tio11 Codl' R11t1lionM <HUll, ODU2 1111d 61103. 

(e) The Htudent '" ll'ILrnlng problemtt ara 1111110t•h1ll'd with IL serious 
rmotlomd diRt11rb1mce to the degrl'r that he 11U1m11t 111Lrtl1!ip11ta In reg
ular .-lalllll'R. Ono or more or the following clmrttt!tl'rMt h!M mny be cxhlb-
lted to a marked dt>gret' : · 

( t) I nnblltty to lenrn Urnt l!annot be oxplalnad by in tel· 
leet.ual, al'nl!IOry, or hcullh fnchll'll, . 
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A (2) Inability to maintain 1atiafactory relatiomhipa with 
.., peen. . 

(S) lnappl'Opriate behavior ander normal cirewutances. 
(4) A pervaaive depre1111ion or unhappineaa. 
( 5) A tendency to develop peychoaomatic symptoDll as-

aooiated with school or personal problems. • • 
Non::· Autbor1t1 l'lled: Sfttion• 108, 111'7, 87116, 87GT, 01118. ICdueetlon ~ 

Bl!lereaee: Chapter T.1 (l!OlllDPDl'iDI wllb llflC!tlun 6TllO) of Ulvi.1011 6, ICdUC!lluua 
Code. 

Bulot7: t. New ~Ion tiled 11·2·TB. ell'edlYe tblrtletb da7 tlaere11fter (a.s
later Ta, No. 44). 

IMIOU. Manclarda for Student. 1dentlftcatioD. A student de· 
BOribed in Section 56046 shall be identified by individual evaluation u 
called for by Education Code Section 6755(a). 

NoTt:: Antburlty elt111l: Met•Unn11 lDS, IUT. OTliU, OTIJT. 6'71'18. F.dueatloa rode, 
Ref•l'f!Dl!t!: CbnptPr 7.1 (commeat'lllll with Btoc:tlun UTr.01 of VM~lo11 6, Edueatlon 
Co<Jto, ' 

Hi.torr: t. NP.w ~lion lllr.d tl-2·78. P.lreetlYI! thirtieth d111 thereafter (Be.I• 
lllter Ta, Jll o. 44 ) , 

l58042. BduoatioDal Oue Study. An edueati.onal ·case study of 
the student includes: . . 

(a) Educational history and progrl!llll of the student and apeci&c 
measurements of his levels of academic functioning. 

(b) Specific steps taken to RBBiat the student lri- arena of his edu~ 
tional-handicap and the resu1ts of sueh aBBietalice. 

(c) Reason for rl'ferral. . . 
--~an:: Authorlt1 elted: Seetion1 t!Ni, 197. 6TIMI, 6T5T, 8738. Edurallon C.ode. 
r,ut'I!: Chapttr 7.1 ( l'Um-nelq with SH!tlon OTllO) nf llMato11 6, Edue11tloll 

8 iltorr: l. N"' lft!tlo11 81"' lJ.:MB, elrel'llve thlrtl,tb d117. tberufter (Res· 
. liter TB, No. !·I). 

ueoa. Ptyoholopcal Oue Study. A psychological case study . 
of the student includes: 

(a) Identification of Hfll'l!iflc learning disabilities and relationahip 
of these dl&abllities to school acl1i1wement. Speeiftc hnudieapping coudi· 
tions must be dPBcribed in fum!tional terms. 

(b) Evidenc!e of significant diirerepaney between ability and 
achievement und a prognosi1 fur reduction of such dlecnpancy, 

(c) Reeommendntions reirarding Dll'thodR nnd ser\•lces fron1 which 
a student may be expected lo pruftt in the 1,roll'r11m. 

Nan:: A11tburlt7 r.llPCI: flt!cotlnnM 1113, 111'r, CITIWJ, 117117, ClTAA. llld11cntl011 r.o.h •. 
R.firr~nr.:: Cba11tnr T.1 Cmmm•neoln11 with Htoetlun OTr10) nf lll\•h1l11n t\, Edul'llUOll 
Code. 

lliltorr: 1. N•w lll!l'tlnn lllPd lt·:Ma. l'll'ft'llve tblrllt'lh da1 tbel'f!nfler (l\Gr
l•ler '18, No. -M ) , 
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llOM. Bealtb1R41. 
(a) Rniew by a college DUl'lle or lleenaed phJ'liolan of the atu· 

dent 'a health reaord and lltatae, including results ol vlaual and auditoey 
sereeam~ · 

(b) Jl'or eveey atudent whoae health review lndloates a po111lbUitJ 
of related health problem&, a functional evaluation ol the phyaleal, 
nemelogie&J and !llDOtional baaie for the student 11 ~eal'lling problems 
by a ph)"llielan. · 

NOTS: Aalbarlty cited 1 Bel!tloaa 108, Urr, tmi8. G'mT, trm8. llldumtloa Code. 
Befeteaee: Chaptv T.1 (eaai-aelq with Bet!tlon OTllO) or DIYlaioo 8. IDdaaatloD 
Clide. 

Illa,_,: I. N- Metlon Bled 11-2-TB, ell'ectlve tblrtletb da1 thereafter (..,_ 
later Tl, No. +II. 

W Be-enhladoL An annual examination: and evaluation 
ahall be made of the educational progrt!lill of each student enrolled m a 
~lal claa. The adminlatratlve head of the eollege district shall apeo. 
tr,. the pel'flOblleJ and methqda to be med in the examination and main
tain a written atatement of BUOb procE'durea. The procedure& shall pro
vide for eonaiateney in the apecHle mt>aaurementa used In determlnin1 
academic pl'O(p'elll. A eonftdentlal wrlttm report 1h.Ul be made of the 
ezamlnatlon and evaluation of each student and a cop1 thereof added 
to the Btadent '• eaae atudy file. 

B......,: 1. llepnler aad new .-tlon Bled l1·2-T8: elfedlft tblJ'l:letb du 
dletnfter (llclllter T8, No. 44). 

M0&8. ~ A atadent falilng to make appropriate col· 
lege ad,fuatment or aatlafaetory educational progreaa ahall be considered 
for removal from the prorram. The Admiaalone Committee shall make 
recsommendatiOD& eoncemin1 appropriate atudent dbspoaltion. · 

B..,...: 1. BepNi., and - ~Ion llled 11.,.18: elll!tln tblrtletb daJ 
tb111Taftfor (Rerrlater Tl, No. 44). 

llff'I. JmPblU.if. 
B....,._: t. a.paler llled 11·2-181 elltetln tblrt1etb daJ tbenarter (~ 

T8, No, .f.f). . .... ~. 
Rlalor,: I. Rf.pealer llted l1·8-T8; dl'C'tln tblrtletb dllJ tbereafter (1leiriltft 

T8. No, fol). 

lllN8. int,t1dUQ'. 
HufDrfl: t. Rllpl!llltor llled lt-!MB 1 cofeetln tblrtletb d4J tberu.rter Cllelllter 

T8, No. -HI, 
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'IBlr8 I OH• .. u. OW.Uwwwa 0w..,...lal•-• 
. , ....... ,.. .... 44-1'·1·78) . . -

StnloaArna I. Tllll bmaDO'l'IONl.L 'PaoorlAll 

~ OrDNzit ot lpeola1. Giana. The eon~nt of any apeclal 
~"oontain the followlq provilionar 

(a) A eontent deeiped to flt dnelopmental and learning needl of 
each etudeot aa deterininecl and reported by the committee. Acljut
manta are mado ln the content aa the etudent '• PfOll"8ll requlree. 

( b) An amelioration of the learning problem& determined for eaoh 
Btudent ia emphaai&ed b1 giving Bpeeialized bllltructlon in the areas of 
disability. • 

(a) Adaptation• in methodoloCT are made ln the presentatioa of 
fnatruotlon, in the Benaoey modalitiu employed, and in the perform
ance required of each 1tudent. wbenever.auch adaptatloDB will enhencse 
learning potential. 

NO'lll: Autbol'ltJ elted: leetfou 198, 1DT, 8Tll8, 8'16'1, 8'1118, BldUeatloll Cade. 
BtfenDft ; Cbapter T .1 ( C!Ommeaelal wltll Beetklll 811'0) of DlYWknl .. lllllacmdau 
Code.. ' 

H .. ,.,,,: 1. Repealer of Bubc!bpter Ii (II l8080. 88081, 11808lU IUod U+TB1 
efeet Ive tblrtletb dQ' -tlaereaft...- ( Rc\ilter TB. No. 44). 

2. Repealer Biid lltlW Retloo llled 11·•T81 eh!tfve dalrdelb dQ 
tbvearter (lleglater TB. No. 44), 

88081. bnnlotor Qa•"loatiom. An lnatructor may be aaalpecl 
to give the instruction, ail specified in Bduaation Code Section 8'761, 
who polBl!IBSBeB a valid credential authori&in1 teachln1 of &pecial educa
tion at the Community College level and who, in the ju.dpent of tbe 
ehlef administrative oftioer of the eollere dlatriet, poaae1Bee the necee
eaey specific preparation, experience, and peraoi1aJ. attributes. 

B ,._,: t. 8epea1'r 11ad Dew ..etloa Sled 114-TB 1 eleetJq thlrtletb dQ 
---- - tbereafter (a.pm T8, No. ff) • 

..... Prog1am Bapenilkm. A isottege distTiot shall provide 
proper program aaperviakm. Su.pervlelon Illa)' be provided by em· 
ployeea of the district. or furnished thl'Olllh contract& with other dle
trieta or tlOUDty au.perintendent. of aohoola. 

Bldorp: l, Repealer allCI aew lll!lltloD lied 11·11-TB; deftlq tlihtJetll 4IJ 
tbereafter (klater TB, ND. "4). 

.,. Beahbb147, 
Hu1or1: 1. llP&wakor llled 11·2-TB: elective tblrtletla d111 lboreafter (Bflllo 

ter TB. No, ff). 

HOM. O&laer 1'1ldiea 01' Bepcml. 
Bu•er,: t. Repnm 8tlld 11·¥-TB; elllllltl" tblrtletb u, tb.8rnrter <Beaito 

ter TB. No. ff ). 

.... IUdard.I tor JdatllnttoD of .... Dllarl1le4 la 
leoUom l8CN8 &lid HOG. 

Hlalor1: 1. Re,..ler llald l1·3-T81 deeUYe thirtieth dQ lbereafler (Jlerlao 
tn TB. N11. ff )'. 
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- ....... ..;I. ,...., ...... n. "°' ~1+7') . 
.... .... DeaarDied In leotloaa l80B1 ucl w 
B,_,.,: I. R11p11llr lllecl Jl-1-'llh deattw tllrdelb 4aJ tlatnmfWr (......., 

78. No. H>. 
lllOl'I. ~Out ... .,. 
B•twT: I • .._ler lllecl 11..a-TB 1 elr.ethe tllrtletll 4aJ d&maftn (111;1..., 

TB, No. H). . 

_. Recltoal lladJ, 
B'"°"': l. ae.-Jer lied 11-l·TB I ethetive tlllrtletb 4aJ tlierealter (..,,..... 

'18, No. H). 

llOl9. Adequq of llrogram. 
Bfdaly: L ............ Jl·ll·Tlh deathe tlilrtletll dar tbendter ,......., 

'II. No. H). · 

&8080. Proaa• Appl'oya1. The notice of intention required bf 
Bducation Oode Section 8754 to initiate or amend a program for educa
tionally handicapped student& ahall be nbmltted to the Chancellor fOI' 
approval prior to begbminr the Pf08'l'BDI· 

........ : l. Bepealer •Del - -iton tlted 11·2·T81 deetl"' tJllrtletll .. , 
tllllftllfter (l\eiibiter '18, No. 44). . 

lll081. Waiftl'll. Waivers ahalJ obtain prior a11thoriution of the 
Chancellor : 

(a) A eollege diatriot maintaining a program for edueatlonalJJ 
handieapped student& ahaU uot enl'Oll at any riven time more than 2% 
of total diatl'ict enrollment in aueh progt'lllll(a) eseept as permitted by 
approval of th11 Chancellor. (Bdueation Oode Section 6762.) 

(b) lbtenaion of an ezlsting program in any ftscal )'8111' by a . 
college district which exceeds 120 pereent of the enrollment at the end 
of the s1zth college month of the prior year lhall require prior appro'Val 
of the Chancellor (Bdaeation Code Section 6762.1) before 8J11 state 
apportionments are made. 

B'-lorr: t. Repeiiler alld new llt'etloa Bi.d 11·2·Tll; ef~lve tlllrtletb a, 
tbtreafter (Relater '18, No. f4), 

IJ808I. Proaram llvalaUloL Community Collt>lt'B shall conduct 
annual Wl'itten evalaatloa. of any programs they provide for edaoa-

• ticmall)r handicapped atudtonta. Theae evaluations 11haU ·be available for 
pulalie review and furniahed Qpon request to the Chaneellor. Suob 
evah111tion1 shall Include Information conceniinr student Pl'Olres&, ape
elile ln[ormatlon on olaaaes, lfl'OUPll and programe. lnfor.1111tion on tl'lllD· 
in1 and ezpertlae of atalF, phyalcal l'oollltleri, materials and equipment 
utilised and atatf!CI program obJe, tlves u8C'Cl i11 eva!uatlon. 

Hulo,..t 1. ftepei,ll!P alld - -tllm Bhod IM!·T3; ullWt1"9 tbirtletb .., 
tbl!l'llllhl'I' (111'$1.11•r '18, No. f4 ), 

l8088. Be •'811alt.toa. ..,ten'1oa. and Truder. 
Blaoryt I. ftpptaktr lied 11·!·fM 1 ekotlft tlilrtlelb dla1 tlle""'rter (~ 

Tl, No. ff), . · 
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(.fh9t...,. n. No. 44-11·•-n> 

.... lh1ulat Bepon. e B"~: 1. Reptaler 8led 11-2·18; elhetlYe lblrtletb 4111 tlaereaftvr (...._. 
18, No. 4'), . · 

ll8086. hlmr:lar)' of ae.eval1latioll Bepona. 
Bfltll,.,: 1. Re..-aler tiled U·lll·181 ehetlv11 tblrtletb d1a1 tborealt11r ( Be;Mt11r 

T8, No. 4'). 

l8088. VmaUdaotory ltlldat. . 
Bfaf;ery: 1. ftepoall!r tiled 11·2·T8; electlw tlilrtletb dll7 thereafter \S.Slster 

T8, No. 4'). · . 

l808'1. l'anber ltudJ &IUl Bvahaatlon. 
B4norv: 1. Bepealer &led 11·2-TB 1 elhetlw lblrtletb daJ thereafter (Berilter 

'18, No.'°'>· 

8uBOBAPTBR 5. THE INBTBUOT!ONAL PROGRAM 
Nllft: A11tborlt1 cited: BeetlOIUI 11»1, tOT, 8'm6, BTllT, OTll8. Pld11cmtloa Code. 

Kele-: Chapter T.t (eomlDf'ncl111 with Bectloo OTllO) of UM.ion O, Jllduaatloa 
Cede. 

Rw'°"': 1. Repu.l•r of R111X'bopter II I II G0080 thru111rb llOOH2) llkod 11-2-18: 
el'er.tlve thirtieth dn1 t!Mtreafter ( Reirlmr TB, No . .U). 

Sueoe4P'l'B8 6. APPROVALS 
Non:: A.uthorltr cited: Bectlon1 188, 101, OTllO, OTGT, OTllR, Jlld11eotl1111 C.ocle. 

ltelerenl!ll: Chapter T.1 (COllllD9ncl111 with Section UTOO) of Dl\·1111011 6, Jllduaatloa 
Code. 

Blf..,,: 1. &peal•r of R11IK'hn11ter 8 <II 500llO, MOOI, IMIOfl2) ftled 11·2-TB; 
el'ectln tblrtletb dQ thereafter (Reglater '18, No. 44), 
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TITLE 5 CALIFORNIA COMMUNITI Cou..EGES 
(A911iatet ll. No. 11-12-11-lll 

CHAPTER 1. HANDICAPPED PROGRAMS AND SERVICES 

Article 1. General 

647 

56000. Scope of Chapter. This chapter applies to special educa
tion sen.ices and programs for handicapped students for which allow
ances may be made to Community College districts, pursuant to 
Education Code Sections 18151 and 2.5506.5. · 

:'l:OTE: Authority cited for Chapter I (Sections 5600()...56088, not consecutive): Sections 
193, 18151 and 25506.5, Education Code. Reference: Sections 18151 and 25506.5, Education 
Cod£'. 

History: I. Repl'aler of Chapter l (Sections 56000-50062) and New Chapter l (Sec
. tions 56000-56088, not consecutive) filed 12-17-76 as an emergency; eft'ec· 
tive upon filing. Designated inoperative 90 days after filing (Register 76, 
No. 51). 

· 56002. Support Services and Programs. Support services and 
programs for students will focus on integrating them into the regular 
college programs and ultimate placement in economic or social areas 
in the community. Such services or programs shall not be provided if 
or when they are not facilitating measurable progress. These services 
,and programs may include, but need not be limited to: assessment of 
basic skills and potential, prescriptive planning and instruction, support 
personnel and equipment, specific· purpose counseling on group or 
individual basis, work preparation or training and job placement. In 
addition to support services and programs to meet ttie exceptional 
needs of students, all activities and services available to the regular 
college community shall be available to students with disabilities com
mensurate with their specific needs. Before a student is assigned to 
special classes or programs, the college, in concert with the student, 
shall determine that support services in regular classes are not adequate 
to meet the particular student's needs. 

56004. Participation. Participation by a stUdent in any support
ive services or programs shall not preclude participation in any other 
service or program which may be offered by the college. 

Participation in any as2ect of the supI>Ortive services and programs 
shall be voluntary. Each Community College district shall employ rea
sonable means of informing the general college population as to the 
availability of.supportive services and programs. 

The student shall not continue participation in services or programs 
beyond the time when such services and programs are required to meet 
the educational needs of the individual. 

56006. Student Rights. Students aided under this chapter are 
guaranteed freedom of choice, equal access to all activities and courses 
offered by the colleges, the right to privacy, the right to review personal 
information and records, and all other rights available to the general 
college population. 

No program or course shall be denied a student without due consider
ation of the student"s potential and abilities and the addi~onal as~ist
ance provided by adaptive or sensory aids or other supportive services 
or programs. 

56008. Regional, State and Federal Coordination. Faculty and 
staff from the districts with competencies in specific areas may be 
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requested by the Chancellor's Office to assist in management and ac
countability tasks, including processing appropriate data for required. 
reports. · ·· 

(a) Data for regional, state and federal needs assessments and re. 
source surveys pertaining to direct excess cost services and progr:ams 
shall be requested from various colleges and districts, and sh8.ll be 
provided by their respective administrators. 

(b) As a means of enhancing netwt)rk communication and coordina
tion, the Chancellor and Director of Rehabilitation shall develop such 
task forces as they jointly deem necessary to implement the provisions 
of this chapter. 

(c) The cost of activities specified in this section may be char.Jed to 
Program Developmental Services as defined in Section 56008(f). · · 

56010. Regular Average Daily. Attendance (ADA). Funds.· Stu
dent services and programs shall not be entitled to funds in excess of 
tho~e needed to deliver such services and prograins. The state alloca
tion provided by law for direct excess costs is intended to only provide 
the districts reimbursement for such costs up to $785.00 for each student 
served. .. 

Direct excess cost funds as provided for in this chapter shall be ap
proved only after all revenue generated. from regular average daily 
attendance (ADA) has been completely utilized. 

The average daily attendance (ADA) generated by students in a 
special class or program must be expended for that class or program to 
J:ielp pay for tl:ie direct costs incurred for lowered instructor-student 
ratios or other sitpport services. 

Article 2. Definitions 

56016. Handicapped Students. Handicapped students are per· 
sons with exceptional needs enrolled at a Community College who, 
because of a professionally verified physical, communication or learn
ing disability, cannot benefit from the regular education classes, activi~ 
ties and services provided by the Community College without specific 
additional support services and programs. Wherever in this chapter the 
term "students" is used, such reference shall be deemed to mean hand
icapped students. 

56018. Severely Disabled Student. A severely disabled student is 
a person who, because of a physical, communication or learning disabili
ty, cannot achieve full academic, vocational or social potential without 
the use of ~cial classes or programs or extra high cost support services. 
No student shall be designated as severely disaoled until there is on file 
a statement from a physician, J>sychologist, audiologist, speech patholo
gist or other appropriate professional which identifies the disability, 
describes the degree and progression factor, and describes the limiting 
effects of the disability. 

56020. Physical Disability. Physical disability means a disability 
attributable to vision, mobility, orthopedic or· other health impair· 
men ts. 

· (a) Visual Limitation means blindness or partially sighted as defined 
below. . 

Those identified as having visual limitations for the rurposes of fund
ing, shall be able to effectively utilize one or more o the special sup
portive services enumerated in Se<.453n 56030 of this chapter. 
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(1) Blindness is visual acuity in the better eye, after correction, 
that is 20/200 or less; or visual loss so severe that it no longer serves 
as a major channel for learning. 

(2) Partially sighted is visual acuity of 20/70 or.less in the better 
eye, after correction, and vision which is capable of serving as a major 
channel for learning. 
(b) Mobility and Orthopedic Limitation means a serious limitation 

in locomotion or motor functions which indicate a need for one or more 
of the services or programs as described in Sections 56030 and 56032 of 
this chapter. 

( c) Other Health Limitation means a serious dysfunction of a body 
part or process which necessitates the use of one or more of the support
ive services or programs described in Sections 56030 and 56032 of this 
chapter .. 

56022. Communication Disability.. Commu.nication disability 
means a limitation in the processes of speech, language or hearing. 

(a) Hearing Limitation means a functional loss in hearing which: 
( 1) Impedes the learning process or acquisition of speech and lan

guage; and, 
(2) Which necessitates procurement of supportive services or pro

grams as enumerated in Sections 56030 and 56032 of this chapter; and, 
(3) Which is not inconsistent with the following: A mild to moder

ately hearing impaired person is one whose average unaided hearing 
loss in the better ear is 35 to 54 db in the conversational range or 
average aided hearing loss in the better ear is 20 to 54 db. A severely 
hearing impaired person is one whose a\'erage hearing loss in the 
better ear (unaided or aided) is 55 db or greater in the conversational 
range or a person with one of the following: 

(A) Speech discrimination of less than 50%. · 
(8) Medical documentation of rapidly progressive.hearing loss. 

(b) Speech Limitation means an impairment in the guality, accu
racy. intelligibility or fluency of producing the sounds that comprise 
spoken language. , · · 

56024. Leaming Disability. Learning Disability refers to stu
dents with exceptional learning needs who have neurological, bio
chemical or developmental limitations. These limitations result from 
atypical perception, cognition· or response to environmental stimuli, 
manifested by inadequate ability to manipulate educational symbols in 
an expected manner. Typical limitations include inadequate ability to 
listen~ak. read, write, spell, concentrate, remember or do computa
tion. These students demonstrate a significant discrepancy between 
their achievement and potential le,·els because of one or more of the 
following: 

(a) Neurological Limitation re~ers to th17 excep~onal le.arning needs 
of a student with average academic potential. Their learning needs are 
a result of genetic aberrations; disease; birth complications; trauma~ic 
brain insult; or poor nutrition. These conditions may range ~rom mild 

· to severe, and are associated with de\'iations of the function of the 
central nervous system. 
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(b) Bioichelllical Limitation refers to the exceptional le&rning needs 
of a student with average academic potential. Their learning needs are 
a result of excesses or depletions of hormonal, neurochemicaJ or meta
bolic substances associated with diminished motoric. perceptual or cog
nitive capabilitia 

(c) Developmental Limitation refen to the exceptional learning 
needs of students who may or may not~ average 8.cademic poten
tial. Their learning needs are a result of delayed educational develop
ment, incurred through maturational delays and/or any combination of 
limitations described in subsections (a) or (b) above. 

W Direct Excess Costs. Direct excess costs are categorical . 
expenditures by Community College districts as defined· in subsections 
(a) ~h (f) below, which are expenses incurred as a result of meet-
ing the exceptional needs of students.. _ 

(a) Special facilities costs are expenditures for space, equipment or 
furniture acquired or modified by the district and Used by the sttident. 

(b) Special educational 11111terial costs are expenditures for material 
specifically developed or purchased. to assist the student in the learning 
process.·. 

( c) Edi.ieatiOnal usistance costs are expenditures for specific pers0ns 
employed and support resources used to assist students. 

(d) Mobility usistance costs are expenditures for persons or equip
ment provided to assist handicapped students to move about the educa
tional setting. 

(e) Tnnsportation costs are expenditures for persons, equipment, 
modifications or related costs for transporting students for educational 
purposes. 

(f) Program developmental services costs are expenditures for col
lege, regional and statewide activities for staff and program develop
ment which are approved by the Chancellor's Office and designed to 
implement the provisions of this chapter. · 

56028.. Indirect Costs. Indirect costs. such as indirect administra
tive costs, parking areas, utilities, office su(?plies, office furniture, regu
lar camrus spllc;?e. shall not be entitled to funding pursuant to Section 
18151 o the Education Code. 

56030. Supportive Service$. Supportive services are those serv
ices available to students with physical, communication or learning 
limitations which are in addition to the regular services provided to all 
students. Such services enable students to participate in the regular 
activities, programs and classes offered by the college. They may in· 
elude, but need not be limited to, specific purpose counseling; special 
registration assistance; college orientation; specific assessment for aca
demic, career or vocational planning and placement; special facilities; 
specific educatioDal material; mobility, housing or transportation assist
ance; developing and maintaining attendant, reader and interpreter 
rosters; ~n-campus aides; ~uipment loan and repair; and other services 
appr.copnate to the students particular needs as described in Sections 
:5602() through~ of this chapter. 

455 



TITLE 5 ·CALIFORNIA CoMMUNITY Coll.EC~ 651 
.... ,, ... 11. ND. n-11-•111 

56032. Special Classes or Programs. Special Classes or Programs 
means prescribed special instruction for students with specific educa
tional needs. Such classes and programs may also be designed: . 

(al,:~ severely disabled students who cannot initially attend regu-
lar c . · 

(b) To provide preparatory or supportive instruction to enable stu
dents to participate in regular activities. 

5603(. Prescriptive Planning and lnsbuction. Prescriptive Plan
ning and Instruction is an individual educational plan developed with 
the student which details those special classes and programs requested. 
by the student, and which is designed to meet the specific needS of the 
student. The delivery of supportive services alone does not require 
developing a prescriptive plan. 

56036. Cooperative Agreements. Cooperative Agreements are 
agreements among Community Colleges or Clisbicts ancf other agencies 
or organizations for sharing equipment, facilities, staff and other re
sources in order to pTI?vide comprehensive support services and pro
grams 'for students with exceptional needs. 

56038. Advocacy. Advocacy is activity directed toward establish
ing equal educational opportunity for students with exceptional needs. 

561MO. Allocation. Allocation is the total amount available in a 
fiscal year for all Community College districts in the State in accord
ance with the formula specified in Section 17303.6 (b) of the Education 
Code.· 

56042. Apportionment. An Apportionment is funds paid to a dis
trict pursuant to Section 18151 of the Education Code, to reimburse 
monies spent or encumbered on approv~ services or programs. 

56044. Handicapped Student Enrolled. A Handicapped Student 
Enrolled is a handicapped student who is enrolled in three or more 
contact hours per week or three or more units of approved Coordinated 
Instruction Systems (CIS) classes or programs. 

56046. Comprehensive Plan. Comprehensive Plan means the 
proPOSed structure of services and 11rograms for each college submitted 
by the district for approval to the Chancellor"s Office pu".'suant to Sec
tion 56064 of this chapter. 

Article 3. Administration 
. 56048. Penonnel. The designated certification requirements for 

faculty and staff shall be commensurate with the Community College 
certification requirements. 
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(a) The following p0sitions shall be e$tablished on a statewide basis 
for the accountability and management of services and programs: 

( l ) . State Specialist. One or more State Specialists shall be em
ployed by the Chancellor's Office to effect statewide coordination 
and facilitate services and programs for students with exceptional 
needs. 

(2) District Coordinator. One or more coordinators shall be 
designated by the district to coordinate activities in handicapped 
programs. .. 

(3) College Specialist. Each participating Community College 
shall designate one or more certificated employees as College Spe
cialiststo plan, develop, and coordinate; and who may also administer 
services and programs for students. 
( b) Depending up0n the nature of services and programs needed by 

a Community College or Community College Distriet, the following 
positions may be established: 

( l) lnstructi.onal or Counseling Specialist. Each participating 
Community College or Community College district may designate 
one or more Instructional Specialists who shall be certified instructors 
~r c;o.unselors. with s~ific competency in the education of adult 

. md1v1duals with exceptional needs. · 
(2) Other Support Staff. Each Community College or Commu

nity College District may employ Other Supp0rt Staff, which in· 
eludes. but need not be limited to, paraprofessionals, peer counselors, 
student assistants, instructional and non-instructional aides, inter
preters and other .. specially assigned assistants ... 

56052. Student/Instructor Ratio. By July 1, 1977, the Chancel
lor's Office, after consultation with college staff and students, shall es
tablish student-instructor ratios for special classes addressing the 
specific needs·of students. Deviations from these prescribed ratios shall 
require prior written approval from the Chancellor·s Office. 

56054. In-Service Training. Each college shall develop a plan for 
relevant and effective in-service training for all college personnel in
\·olved in meeting the special needs of students. 

56056. Ad,·isory Committee. Each college or district which pro
vides services or programs for which the district recei\'es direct excess 
cost funds shall establish an advisory committee. The advisory commit
tee shall be composed of representatives of appropriate agencies. con
~ur'?-c! !!roups, students. and any other appropriate organizations or 
111d1v1duals as determined by program needs. · 

56058. Planning. ThP Communit~· College District Master Plan, 
us provided for in Section ~."i402 of this Part, sh.ill include planning for 
s_upportive s<"n'icE's and pro!!rams for studE'nts with exceptional needs. 
Spac-e and capital outlay needs for supportive services shall be incor
porate>d into lhl' plan for capital construction provided for in the Educa
tion ( :odC', St•c·tion 20066. 
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56060. Program Placement and Individualized Educational Plan
ning. (a) Assessment of the student"s educational competency and 
needs shall be made by the appropriately certified ~ instructor .in 
conjunction with the student and other appropriate college staff. 

If requested by the student, all prescriptive, individnalizea plans shall 
be reviewed and amended as needed each semester or quarter by a 
designated specialist with expertise in the appropriate areas of physical, 
communication and learning disability. 

(b) Each individual educational plan should specifically include: 
· ( 1) The academic and career assessment tools, if any, utilized to 

identify the competency level of the student upon enrollment. 
(2) A clear description of the courses, programs or activities the 

student will now engage in to improve academic or career competen
cy. 

(3) Functional recommendations for the use of appropriate in
structional materials and equipment. 

(4) A clear description of monitoring devices or procedures which 
assess improvement of competency baSed on the education program 
design being implemented. · 

(5) Evidence of measurable improvement at the conclusion of 
each semester in which the student is enrolled. 
(c) Academic and career assessment is not a prerequisite to the 

delivery of supportive services such as parking, equipment loan, trans
portation or mobility assistance. · 

56062. Enrollment and Budget Surveys. The administrator re
sponsible for comprehensive planning for each college shall. upon re
quest, submit to the Chancellor's Office, on forms to be provided. 
enrollment data, projected expenditures, income for supportive serv
ices and programs, and such other pertinent data as required. Such 
information shall be used to determine the state's direct excess cost 
balance, and to inform districts of such balance so that they may plan 
for a potential allocation deficit. 

56064. College Comprehensive Plan. (a) Comprehensive annu
al plans shall be prepared separately by each college to be submitted 
by its district to the Chancellor and Director of Rehabilitation. Such 
plans shall be submitted on or before May 1st of each year, or at such 
other time during_ t~e fiscal year as designated by the Chancellor. 

(b) Each plan shall include, but need not be limited to, the following 
components: · 

( 1) Statement of philosophy and needs 
(2) Population to be served 
(3) Proposed services and programs 
(4) Program goals and objectives . 
(5) Proposed activities to meet those objectives 
(6) A plan for coordination of college resources 
(7) A plan for in-service training 
(8) A statement of the evaluation plan 
(9) A plan for interagency coordination or resources 
(10) Budget summary 
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56066. Evaluation. (a) District and College Evaluation. On or 
:beforeJuly 15th, or as otherwise directed b}' the Chancellor, each col
lege shall submit an evaluation of its total program for the fiscal yeac 
to the Chancellor"s Office and to the Director of Rehabilitation. Forms 
for the evaluation shall be developed arid provided by the Chancellor"s 
Office. The components of this evaluation shall include, but need not 
be limited to: 

( l) A description of each program or service provided. 
(2) The number of students benefiting from each service or pro-

g~. ' 
(3) Information and supporting data indicating the extent to 

which each specific program objective, as set forth in the comprehen-
sive plan, was achieved. · 

( 4) Explanations of discrepancies between objectives and achieve
ments. 

(5) Total expenditures for each program or service provided. 
(6) Characteristics of the population served, including age, sex, 

minority status, and an undtiplicated count of disability conditions. 
· {b) Statewide Evaluation. Each Community College district or 

college utilizing direct excess cost funds shall participate in a statewide 
evaluation of the effectiveness of services and programs authorized by 
this chapter. . · . . 

Article 4. Funding 

56080. Scope. The provisions of this article apply to the budget 
requirements for approval of comprehensive college plans and for ex
penditures made on the basis of plans approved for direct excess cost 
pursuant to Section 18151 of the Education Code. 

56082. Application for Direct Excess Cost Funds. (a) Applica
tion h>• districts for Direct Excess Cost Funds shall be on the forms 
designated by the Chancellor, reported at the same time as r~gular 
average daily attendance (ADA) apportionment reports after census 
week. Reimbursement will be made to the district in the same manner 
as regular apportionment. · 

(b) Up to S785 per student served is allowable for reimbursement to 
a district for direct excess costs as authorized bv Section 560"26 of this 
chapter. · 

(cl Exception. For high cost sen·ices and particular programs for 
the se\·erel)• disabled, upon recommendation of the Director of 
Rehabilitation, on forms to be prO\ided, the Chancellor may allocate. 
as a\'ailable, amounts up to Sl.570.00 per student serv£>d per fiscal year 
to provide for direct excess costs for such sen·ices and programs. Alloca
tions in excess of se\'en hundred eight\· five ( S785 I per student sen·ed 
shall be provided only to programs identified by the Chancellor and 
Director of Rehabilitation after consideration of at least the following 
factors: 

459 



TITLE 5 CALIFORNIA COMMUNITY COLl.EGF.S 655 
CR ...... 'N. No. lt-,1-•XI 

(1) Projected fiscal costs of the comprehensive plan 
(2) The number of students served according to their category of 

disability . 
(3) The number of severely disabled students as included in the 

count in (2) 
( 4) The student instructor ratio 
(5) Identification of the specific high cost expenditures relating to 

the severely disabled students 

56084. Other Support Funds. Districts applying for direct excess 
cost funds m .ISt certify on a form supplied. by the Chancellor that 
reasonable efforts have been made to secure federal or state funds other 
than short-term grants; but net costs as submitted. are in addition to 
other federal or state funds received. 

56086. Withholding of Apportionment. If the Chancellor deter
mines that the current expense of support services and programs for 
students with exceptional needs is not equal to, or in excess 9f, the cost 
per average daily attendance (ADA) for regular students, the amount 
of such deficiency shall be withheld from State apportionment in the 
succeeding fiscal year. 

56088 .. Applications Exceeding State Allocations. In the event 
that applications for apportionment exceed state funds statutorily avail
able, the Chancellor shall apportion the statutorily available funds 
among Community College districts applying for such funds in accord
ance with guidelines estaoHshed by the Chancellor and the Director of 
Rehabilitation, and approved by the Board of Governors .. 
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CHAPTER 1. HANDICAPPED PROGRAMS A.ND SERV1CES 

Article 1. General 
56000. Scope of Chapter. This chapter applies to special educa· 

tion services and programs for handicapped students for which allow
ances may be made to Community College districts, pursuant to 
Education Code Sections 18151 and 25506.5. 

NO'l'E: Authority cited' for Chapter l (Sections 560CJ0-S6088, not consecutive) : Sections 
193, 18151 and 21JS06.5, F.clucation Code. Reference: Sections 181Sl and 25506.5, F.clucation 
Code. 

History: l. Repealer of Chapter l (Sections 560IJ0..ll6062) and New Chapter 1 (Sec
tions !56000-M088, not consecutive) 8led 12-11-76 as an emergency; efiec· 
tive upon ftling. Designated Inoperative 90 days after ffitng (Register 76, 
No. 51). For prior history, see Register 73, No. 44. 

2. RepP.aler of Chapter l (Sections 56000-56088, not· consecutive) and new 
Chapter l (Sections 5SJ00..36088) filed 3-15-77; effective thirtieth day 
thereafter (R.!gister 77, No.12\. 

56002. Support Services and Programs. Support services and 
programs for students will focus on integrating them into the regular 
college ~rograms or placement in economic or social areas in the com· 
munity. Such services or propms shall not be provided tr or when they 
are not facilitating measurable pro~ss. These services and Pr~grams 
may include, but need not be limited to: assessment of basic skills and · 
potential, prescriptive planning and Instruction, support personnel and 
equipment, specific purpose counseling on group or individual basis, 
work preparation or training and job phicement. In addition to support 
services and programs to meet the exceptional needs of students, all 
activities and services available to the regular college community shall 
be available to studenb with disabilities commensurate with their spe· 
cific needs. Before a student is assigned to spetjal classes or programs, 
the college, in concert with the student, shall determine that support 
services in regular classes are not adequate to meet the particul&r stu· 
dent's needs. · 

56004. Participation. Participation by a student in any support· 
ive services or programs shall not preclude participation in any other 
service or program which may be offered by the college. 
· Partici~tion in any BSQeCt of the supp_ortive services and programs 

shall be voluntary. Each Community College district shall employ rea· 
sonable means of informing the general college population as to the 
availability of ~pp_ortive services and programs. 

The student shall not continue participation in services or programs 
beyond the time when such services and programs are requireO to meet 
the educational needs of the individual. 

56006. Student Rights. Students aided under this chapter are 
~anteed freedom of choice, equal access to all activities and courses 
offered by the colleges, the right to privacy, the right to review pers<inal 
information and recordfl, and all other rights available to the general 
college population. 
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No program or course shall be denied a student without due consider· 
...,_ of the stud~nt's potential and abiUties and the additional assist· 
9' provided by adaptive or sensory aids or other supportive.~ 
or programs. 

58008. Rqional, State and Federal Coordination. Faculty and 
staff from the districts with co~_petenctes in spectfic . areas may be 
requested by the Chancellor's Office to assist in management and ac~ 
countability tasks, including processing appropriate data for required 
reports.. . . 

(a) Data for regional, state and federal needs assessments and re
source surveys pertaining to direct excess cost services and programs 
shall be ~uested from various colleges and districts, and shill be 
provided bY their r~tive administraton. · . 

(b) As a means 0£ enhancing network coinmunication and coordina· · 
tion, the Chancellor and Director of Rehabilitation shaU devel9p such 
task forces as they jointly deem necessary to implement the provisions 
of this chapter. · 

(c) "n1e cost of activities specified in this section may be char.Jed to 
Program Developmental Services as defined in ~on S6026(f). 

58010. Regular Average Daily Attendance (ADA) Funds. Stu· 
dent services and J>l'OSl'ams shall not be entitled to Funds in excess of 
those needed to deliver such services and programs. The state alloca· 
tion provided by law for direct excess cosb is intended to onJy provide 
the districts reimbursement for such costs up to '785.00 for each student 
served, with the exception of those students identified as .. severely 
disabled" as defined by 'Section 56018 of this Chaptf.'lr. 

eect excess cost funds for special claues or programs shall be •P: 
· onJy after regular average daily attendarice {ADA) gcnerat~ 

sp8clal clasiies has beeri completely utilized. 
The average claiJy attendance (ADA) generated by students in & 
~ clus or progam must be expe11ded for thatt clan or p~ to 
help pay for ttle direct costs incurred for lowered instructor-Student 
ratios or other support services. 

Article 2. Definitions 

56016. Handicap~ Studenla. Handicapped students are p!r• 
sons with exceptional needs emolled at a COfrununity College who, 
because of' a piofeuionalJy verified physical, communication or ltsam· 
ing disability, cannot ~nefit from the feiu1ar education clules, acUYi· 
ties and aervtce1 provided by the Communl~ College without specific 
additional support 1ervices and program.a. Wllerever in thii: chapter.the 
term "students" is used, NCh reference shall be deemed to mean hand· 
icapped students, 

5a'18. Snerely Disabled Student. A 11eVerely disabled lt\ldent ii 
• handicaDDf!Cl student who, becaute of extensive or multiple dilabili'1, 
cannot achieve full academic, vocational or IOcial potential withoUt the 
UM o( substantially higher-cost special clmes, programs, or Ripport 
lefVkoes, 
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· SGOJ9. Plofeaio,..lly Verirtecl Dtubility. A professionally· veri· 
fied physical, communication or learning disability means a handicap
ping eondition as documented by a certified or licensed physician, 
psychologist, audiologist, ~h pathologist or other appropriate pro
flH!ional. The documentation must identify the disability, describe the 
degree anc!_progressil)nal factor' and describe the limiting effects or the 
di58bility. The rec-Drds mwt be available to the appropriate community 
college upon request but need not be maintained at such college. 

56020. Physical Disability. Physical disability means a disability 
ettributable to vision, mobility, orthopedic or other health impair· 
men ts. 

(a) Visual Limitation means blindness or partially sighted to the 
degree tt-..at It: 

( i) Impedes the learning process, and . · 
(2) Necessitates ,Procurement of su~:ve services or programs 

as enumerated in 8ections 56030 and of this chapter. · 
(b) Mobility and Orthopedic Limitation means a serious limitation 

in locomotion or motor functions which indicate a need for one or more 
or the services or pr0grams as described in Sections 56030 and 56032 of 
this chapter. · ·· . . . 

(c) Other Health Limitation means a serious dysfunction of a body 
part or process which neeessitates the use of one or more of the support· 
ive services or programs described in Sections S6030 and 56032 of this 
chapter. 

58022. Communication Disability. Communication disability 
means a limitation In the processes of speech, language or hearing. 

(a) Hearing Umitation means a loss in hearing function which: 
(I) Impedes the learning process or acquisition of speech and Ian· 

guage;and, 
(2) Which necessitates procurement of supportive services or pro

grams as enumerated in Sections 56000 and 56032 of this chapter. 
(t' '. Speech and Lanpaqe Limitation refers to one or more s~h· 

language disorders of hearing, voice, articulation, rhythm and/or the 
receptive and expressive processes of language to the degree that it: 

· (I) Interferes with communication, education, and social interac· 
tion:and · · 

· (2) Necessitates procu!'ement or supportive services or programs 
as enumerated In !iections 56030 and 56032 or this chapter. 

S&OM. Leam•n1 Disability. Leamin& Disability refers to stu· 
dents with exceptional learning needs who havf! neurological, bio
chemical or developmental limitations. These limitations result from 
a~ ~ception, cognition or respon.e to environmental stimuli, 
manifested by inadequate ability to manipulate educational symbob in 
an expected manner. Typical hmitations include irnadequate ability to 
listen, speak, read, write, 1peU, concentrate, remember or do compute· 
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tion. These students demonstrate 11 significant discrepancy between 
~ir ar.hievement and potential levels because of one or more of the 
..,lowing: . 

(a) Neurological I.imitation refers to the exceptional learning needs 
of a student with 11\'Cruge academic potential. Their learning needs are 
a result of genetic aberrations, disease, birth complications, traumatic 
brain insult, or poor nutrition. These conditions may range from mild 
to severe. and are associated with deviations of the function of the 
central nervous system. 

(b) Biochemical Limitation refers to the exceptional learning needs 
of a student with average academic potential. Tlleir learning needs are 
a result of excesses or depletions of hormonal, neurochemical or meta· 
bolic substances associated with diminished motoric, perceptual or <:og· 
nitive capabilities. · 

(c) Developmental Limitation refers to: 
(I) The exceptional learning needs of a student wlt.h average &Cd• 

demic: potential. Their learning needs are a result of delayed educ1t· 
tional development,· incurred through maturational delays and/or 
any combination of limitations described in subsections (a) or (b) 
above. · 

(2) Exceptional learning needs ofa student who has limited learn· 
Ing potential, :with sul>~tantial and/or severe Functional limitations 
ana whose limitations cun be expected 10 continue indefinitely. 

56026. Direct Excess Costs. Direct excess costs are categorical 
expenditures by Community College districts as defined in subsections 

•

hrough ( n below. which are expenses incurred as a result of meet· 
he exceptiona: needs or students. 

. ) Special f acilllies costs are exPe~ditures for space, equipment or 
Furniture acquired or modified by the district and used by lh£- student. 

(b) Special educational material costs are expenditures for m1th~rial 
specifically developPd or purchased to assist the student in the learning 
process. 

(c) Educational a11istance costs are expenditures for specific perscim 
employed and support resources used to assist students. 

(d) Mobility assi:lllance costs are expenditures for persons or equip· 
ment provided to assist handicapped students to move about t.he educe· 
tional setting. . 

(e) Transportati'ln costs are expenditures for persons, equiprneut, 
modifications or related cosls for transporting students for educational 
purpor.es. 

(0 Program developmental services costs are expenditures for col· 
lege, regional and statewide activities for staff and program develop· 
ment which are approved by the Chancellor's Office ancl de~igned to 
Implement the provisic.ns of this chapter. 

StiV30. Supportive Services. Supportive Sf'rvices are thr~ serv· 
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ices available to students with physical, communication· or learning 
limitations which are in addition to the regular service~ provided to all 
students. Such services enable students to participate in the regular 
activities, programs and clnsses offered br the college. They may in· 
elude, but need not be limited to, specific purpose counseling; special 
registration assistance; college orientation; specific assessment for aca
demic, career or i.:ocational planning and placement; special facilities; 
specific educational material; mobility, housing or transportation assist· 
ance: developing and maintaining atlend1mt, reader and interpreter 
rosters; on-campus aides; e~uipment loan and repair; and other services 
appropriate to the student s particular needs as described in Sections 
56020 through 56024 of this chapter. . · 

56032. . Special Classes or Program!!. Special Classes or Programs 
means prescribed special instruction for students with specific educa
tional needs. Such clwes and programs may also be designed: 

(a) For severely disabled students who cannot initially attend regu
lar classes. 

(b) To provide preparatory or supportive instruction to enable stu· 
denh to partic~pate in regular activities. . 

~· Prescriptive Planning and Instruction. Prescriptive Plan· 
ning and Instruction is an individual educational plan developed with 
the student which details those special classes and program!! requested 
by the student, and which is designed to meet the specific needs of the 
student. The delivery of supportive services alone does not require 
developing a prescriptive plan. 

56036. Cooperative Agreements. Cooperative Agreements are 
agTeements amor;11; Community Colleges or Clistricts and other agencies 
or organizations for sharinJO!: equipment, facilities. staff and other re· 
sources in order to provide comprehensive support servicei; nnd pro· 
gram• for students with exceptional needs. 

5600R. Advocacy. Advocac}' is activity directed toward establish· 
ing equal educational opportunity for students with ell'ceptionul needs. 

56040. Allocation. Allocation is the total amount available in a 
Ascal year for all Community College districts in the State in accord
ance with the formula specified in Section 17303.6(bl of the Education 
Code. 

56042. Apportionment. An Arportionment i~ flind~ p;1id to a dis· 
trict pursuant to Section 18151 o the Education Code, to 1·cimburse 
monies spent or encumberf'd on appro\·ed services or pro~rnms. 

56044. Handicapped Student Enrolled. A Handi~apped Student 
Enrolled is a handicapped student who is enrolled in three or more 
contact hours per week or three or more units of uppro\'ed Coordinated 
Instruction Systemis iCIS) classes or progr m,. 

56046. C:omprehensi~e Plan. ComvrehensivC' Pinn me11ns the 
proposed structure of sen;ice' and progrnms for each college submitted 
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hv the district for appro ... a.I to the Chancellor's Office pursuant to Sec· r of this chapter. 

· Article 3. Administration · 

56048. Personnel. Each professional facult)' or staff member 
shall be required to have a valid Community College credential which 
is appropriate for the services being provided. 

(a) The following positions shall be established on a statewide basis 
for the accountability and management of serviceii and programs: 

(I) State Specialist. One or more State Specialists shall be em
ploved by the Chancellor's Office to effect statewide coordination 
and facilitate services and programs for students with exceptional 
needs. 

(2) District Coordinator. One or more coordinators shall be 
designated by the district to coordinate activities in handicapped 
programs. · . 

(3) College Specialist. Each participating Community College 
shall designate one or more certificated employees as College Spe· 
cialists to plan, develop, and coordinate: and who may also administer 
services and programs for students. A College Specialist may be 
designated as a District Coordinator. . · · 
( b) Depending upon the nature of services and programs needed by 

a Community College or Community College District, the following 
positions may be established: 

(I) Instructional Specialist. Each participating Community 
College or Community College district may designate one or more 

'

ructional Specialists who shall be credentialed instructors, and, 
n the specific disability areas of vbion, hearing, speech or learn. 
are involved, shall also be certified or licensed in the specific 

disability area for which services are provided. · 
(2) Other Support Staff. Each Community College or Commu· 

nit)' College District may employ Other Support Staff, which in· 
eludes, but need not be limited to, paraprofessionals, peer counselors, 
student assistants, instructional and non-instructional aides, inter· ( 
preters and other "llpecially assigned assistants." . 

Supportive staff shall runction in accordance with existing profes· 
sional standards 11nd shall be under the supervision of persons cer· 
tilicated, licensed or credentialed in the urea for which services are 
provided. 

56052. Student/Instructor Ratio. By July I, 1977, the Chancel· 
lor's Office, arter consultation with college staff and students, shall es· 
tablish student-Instructor ratios for special classes addressing the 
specific needs of !ltudents. Deviations from these prescribed ratios shall 
require prior written approval from the Chancellor's Office. 

56054. ln·Service Training. F..ach colle_ge shall d~velop a plan for 
relevant and effective in-service training for all college personnel ln· 
volved In meeting the special needs of students. · .· 

467 



TITLE 5 CALIFORNIA CoMMUNITI' COLLEGES 653 
CR ,,,., n. No. u->·tt-771 

36056. Advisory Committee. Each college or district which pro
vides services or programs for which the district receives direct excess 
cost funds shall establish an advisory committee. The advisory commit· 
tee shall be com~ of representatives of appropriate agencies, con· 
sumer groups, students, and any other appropriate organizations or 
individuals as determined by program needs. . 

56058. Planning. The Community College District Master Plar,, 
as provided for in Section 55402 of this Part, shall include planning for 
supportive services and programs for !ltudents with exceptional needs. 
Space !lnd capital outlay needs for supportive services snail be incor· 
porated into the plan for capital construction provided for in the Educa· 
tion Code, Section 20066. 

56060. Program Placement and Individualized Educational Plan· 
ning. (a) Assessment of the student's educational com~tency and 
neeas shall be made by the appropriately certified, licensed or creden· 
tialed special instructor (s) in conjunction with the student, other ap
propriate college staff, and professional persons from the community or 
other agencies that are working with the student. 

If requested by the student, all prescriptive, individualized plans shall 
be reviewed and amended as needed each semester or quarter by 
desi~ated specialists, certified, licensed or credentialed in the area of 
phy11ca1, communication and learning disability, and after consultation 
with all appropriate professional ~sons working with the student. 

(b) Each individuat educational plan should specifically include: 
(1) The academic and career assessment tools, if any, utilized to 

identify the competency level of the student upon enrollment. 
(2) A clear description or the courses, programs or activities the 

student will now engage in to improve academic or career competen· 
cy. . . . 

(3) Functional recommendations for the use or appropriate in· 
structional materials and eguipment. · 

(4) A clear description of monitoring devices or procedures which 
assess improvement of competency based on the education program 
design being implemented. 
· (IS) Evidence or measurable improvement at the conclusion or 

each semester in which the student is enrolled. 
(c) Academic and career assessment is not a prerequisite to the 

delivery of supportive services such as parking, equipment loan, trans· 
portation or mobility assistance. 

56062. Enrollment and Budget Surveys. The administrator re· 
sponsible for comprehensive planning for each college shall, upon re· 
quest, submit to the Chancellor's Office, on forms to be provided, 
enrollment data, projected expenditures, income for supportive serv· 
lcet and programs, and ·such other pertinent datll as required. Such 
Information shall be used to determine the state's direct excess cost 
balance, and to Inform districts of such balance so that they may plan 
fer a J>Qtential allocation deficit. · 
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. · 58064. College Comprehen1ive Plan. . (a) Comprehensive annu· 

•

. lans shall be prepared seJ>&rately by each college to be submitted 
s district to the Chancellor and Director of Rehabilitation. Such 
shall be submitted on or before May 1st of each year, or at such 

other time during the fiscal year as designated by the Chancellor. 
(b) Each plan shall include, but need not be limited to, the following 

components: · 
(1) Statement of philosophy and needs 
(2) Population to be served 
( 3) Proposed services and programs 
(4) Program goals and objectives 
(5) Proposed activities to meet those objectives 
(6) A plan for coordination or college resources 
(7) A plan for in-service training 
(8) A statement of the evaluation plan 
(9) A plan for lnteragency coordination of resources 
( 10) Budget summary 

56066. Evaluation. (a) District and College Evaluation. On or 
before July 15th, or as otherwise directed by the Chancellor, each col
lege sh811 submit an evaluation of its total prol!UR for the fiscal year 
to the Chancellor's Office and to the Director of Rehabilitation. Forms 
for the evaluation shall be developed and provided by the Chancellor's 
Office. The components of this evaluation shall include, but need not 
be limited to: 

( l) A description or each program or service provided. · 
(2) The number of students benefiting from each service or pro· 

gram . 

• 

3) Information and sup~rting data indicating the extent to 
ch each specific program objective, as set forth in the comprehen· 

e plan, was achieved. .. 
( 4) Explanations of discrepancies between objectives and achieve-

ments. . 
(5) Total expenditures for each program or service provided. 
(6) Characteristics of the population served including age, sex, 

minority status, and an unduplicated count of disability conditions. 
(b) Statewide Evaluation. Each Community College district or 

college utilizing direct excess cost funds shall/articipate in a statewide 
· evaluation of tfie effectiveness of services m programs authorized by 
this chapter. 

Article 4. Funding 
58080. Scope. The provisions or this article apply to the budget 

requirements for approval or comprehensive college plans and For ex
penditures made on the basis of e!~s approved for direct excess cost 
pursuant to Section 18l!U of the Education Code. · 

58082. Application for Direct Excess Cost Funds. (a) Applica· 
tton by districts for Direct Excess Cost Funds shall be on the forms 

469 



TITLE 5 CALIFORNIA COMMUNITY.COLLECES 
,._ .... ., .n. No. ta...+tt-n1 

designated by the Chancellor, reporteJ ~t the same time a.' regular 
average daily attendance (ADA) apportionment re~rts after ceruus 
week. Reimbursement will be made to the district in the same manner 
as regular-ap~rtionment. _ 

(b) Up to '7815 per student served is allowable for reimbursement to 
a district for direct excess costs as authorized by Section 56026 of this 
chapter. 

(c) Exception. For high cost services and particular programs 
for the severely disabled, upon recommendation of the Director of 
Rehabilitation, on forms to lJe ~rovided, the Chancellor ma)' allocate, 
as available, amounts up to $1,570.00 per student served per Rscal year 
to provide for direct excess costs for such services and programs. Alloca
tions in excess of seven hundred eighty Rve (87815) per student served 
shall be provided only to programs identified l?Y the Chancellor and 
Director of Rehabilitation after consideration of Rt least the following 
factors: 

(1) Projected Rscal costs of the comprehensive plan · 
(2) The number of students served according to their category of 

disability . 
(3) The number of severely disabled students as included in the 

count in (2) 
(4) The student instructor ratio 
(5) Identification of the specific high cost expenditures relating to 

the severely disabled students 

S&OM. Other Support Funds. Districts applying for direct excess 
cost funds must certify on a fonn supplied by the Chancellor that 
reasonable efforts have been made to secure federal or local funds other 
than short-term grants for handicapped programs. 

56088. Applications Exceeding State Allocations. In the event 
that applications for ap~rtionment exceed state funds statutorily avail· 
able, the Chancellor shall apportion the statutorily .available funds -
among Community College districts ap~lying for such funds in accord
ance with guidelines esta61ished by the Chancellor and the Director of 
Rehabilitation, and approved by the Board of Govemon. 
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CHAPTER J. i "ANDICAPPED PROGRAMS AND SERVICES 

Article 1. General 

647 

NOTE; Authority cited for P.pptm h Winn' 710Bl. !W!!!Q.1nd 78014. Ed1r00n Code. 
Reference; Sectiom 8t8llO and 78014. Education Code. . 

J/ktoty: 1. Repealer of Ciapter I (Sec:Hoas 36111J0...«10f) and New Chapter I (Sec
tiou ~ not coasecuttve) fUed l.J-17-7611 an emergency; efl'ec:. 
tive upon filing. Dtisignated inoperative 90 days after filing (Register 76, 
No. 51). For prior history, - ftesiater 73, No. 4_4. · . 

a Bepealer of Oiapter I (Sections 5liOOll-56088, not consecutive) and new 
Chapter 1 (Sectioas l56ll00-S61l88) filed 3-15-T7; eff'eet:ive thirtieth ·day 
thereaf\er (Register T7, No. I.!). 

3. Amendment of section and Nan: Bled ll+T7; effective thirtieth day · 
thereafter (Reglater T1, No. 45). 

I 

56002. Support Services and Programs. Support services and 
pr<>grams for students will focus on integrating thC1m into the regular 
college programs or placement in economic or social areas in the com
munity. Such services or programs sb.all not be provided if or when they 
are not facilitating measurable pro~. These services and ~knfams 
may include, but need not be liinited to: assessment of basic · and 
potential, prescriptive planning and instruction, support ~el and 
equipment, specific purpose counseling on group or individual basis, 
worlC preparation or training and job placement In addition to support 
services and programs to meet the exceptional needs of students all 
activities and servir.es available to the regular college community ~ 
be available to students with disabilities commeDSW"ate with their spe
cific needs. Before a student is assigned to ~ classes or programs, 
the college, in concert with the student, shill detennine that support 
services in regular classes are not adequate to meet the particular stu
dent's needs. 

560CM. Participation. Participation by a student in any support
ive services or programs shall not preclude pm:ticipation in any other 
service or program which may be Offered by the college. 

Participation in any ~t of the supportive services and programs 
shall be voluntary. Each Community College district shall employ rea
sonable means of informing the general ciillege population as to the 
availability of ~PP'.Ortive services and programs. · 

The student shall not continue participation in services or programs 
beyond the time when such services and programs are requirea to meet 
the educational needs of the individual. 

56006. Student Bights. Students aided under this chapter are 
~teed freedom of choice, equal access to all activities and courses 
offered by the colleges, the right to privacy, the right to review personal 
information and records, and all other rights avililablie to the general 
college population. 
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· No program or course shall be doni~ a student without due~-

I 
of the student's potentUJ and abilities and the addJtkma.I ·llllilt· 
provided by adaptive or !ielll;Ory Uds or other supportive 181'vicM 

rogTIUl'lll. . .. . 

56fAIS, Regional, State •na FMeral Coonlination. Faculty aad 
staff from the district! with competn.•ciM in specific areas IJl8l' be 
requested by the Chancellor', OfRc!" to awist in ~t and ac
countability tasks, including processing appropriace data for required 
re~ · · 

(a) Data for regional, state and f~ needs use ments aad re
source surveys pei:tafnin8 to direct ell.ccss cost services and ~ 
~ be r.eqUested &om various colleges and districts, and sbilll be 
provided by their ~tive achninistraton. · · 

(b) A8 a means of enhancing network communication and coordina
tion, the Chancellor and Director of l\ebabilitt&tion shall develop such · 
b1slc forces as they jointly deem necessary to im"IPJT, .... nt the provisions 
of this chapter. . · 

(c) The cost of activities specified in this sectiOll IJ'..!'IY be charged to 
Program Developmental Services u defined in Section 56006(1). ·. 

sano. Regular Average Daily Attendance (ADA) tunds. Stu· 
d~nt services and programs shall not be entitled '·"funds in excess of 
those needed to deliver such services and program,s. 'nie state alloca· 
tion provided by law for direct ezcess costs is intended to ~~h ~ 
the disttjcts reimbunement i'or such costs up to $7815.00 for Student 
served, with the exception of those students identified ;lS "9e\ erely 
disabled" as defined by Section 56018 of this Chitpter. 

Direct excess cost funds i'or spetja) cWles or pr~ shi&li be 8P: 
-Eed only after regular average daily attendarice (ADA) geL.·rated 

specta) classes has been com_pletely utilized. 
e average daily attendance (ADA) generated. by students in a 

special class or program must be expended i:..c that cla!s or ~ to 
nelp pay for ttie direct costs i.ncuned for lowered instr:uctor·St:uclent 
ratios or nther support services. · 

Article 2. Definitions 
sans. Handicapped Students. :Handicapped sttidents are per· 

sons with exceptional needs enrolled at a community College Who, 
L .:·r-ause of a prOfessionaUy veriliec: physicill, commtinication or learn• 
Jig d; ;ability, cannot benefit from tile regular education classes, activi· 
~es anct services provided by the Commurucy College without specific 
additional support services an:!Jerograms. Wherever in this chapter the 
tenn "studentJ'" ls used, such rence shall be deemed to mean hand· 
!capped students. . 

sans. Severely DiMblecl Student. . ... ~verely dilabled student is 
a handicapped itudent who, because Of <lltterui_ ye or muJtiole dUability, 

. cannot achleve EuU academic, vncation&\ or social potential withOUt' the 
use of substantially higher-cost special cl.uaP.s. progr1.ms. or supPorl 
services. · · · 
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..,. Pnu hra'l7 Vwl&ed D' ._,.. A professkmally veri· fled..,.... cmmn•mfeettoa or~ cftlabflity mew a.._...,...,.. 
~ u .doeumentad by a eeatifted or lieemed .,..,.._, 

~~==-~~~~ 4'+• anc1 &°" klNI raca. w1 the lnitial.elfeC!b of t1te 
dWhiUty. records must be awilable to the ~vpliate C'>mmunil:y 
college apcm request but need not be mefnlpined at such enlege. 

,,... Pb'8ieel N t'1ty, Pb)'llcal.ctiwhility meam a dkaMlty 
attributable to vision. mobility, orthOpedic or Other health tmprir· 
meats. 

(a) Vilual IJmftatioa means blindness or partially sighted to the 
deglee that It: . 

(1) Imped- the learning proc en, and 
(I) Neii: nltatea yrocmement of su=ve services or progt iWll 

as enumerated In Sectiom &e030 and of this chapter. 
(b) MobOity end Ollluapedic UmftalLon mew a lerious limitation 

in lococ miotion or motor fuactiona which indicate a need for one or more 
of the l8l"Vices or propama u described In Sections Sfl030 and IMI03t of 
this chapter. . . ' 

(c) Other He.Ith limibtiao means a serious dysfunction of a body 
pert or PNC en which necemtates the use of one or more of the support· 
me ll8l'vkles or programs described in sectiom 56030 lind.MOOt OE this 
chaptm. . ' . 

.., Communic•lion DiaabOily. Communication disability 
means a limitation in the procenea of speech. language or bearing. 

(a) Hearin& IJm1tathm meam a loss In bearing function which: 
( 1) lmp_edea the learning paocea or acquisition of speech and Jan.. 

guap; anCi. . ' 
(I) Which neceuitatea procurement of supportive service1 or pro

gnuna • eowiierated In Sections 56030 and 56032 of this chapter. 
· (b) Spm11ab and,_....,,.., Limitation refers to one or more speecb
lariguqe dismden of lioaring. voice, articu1ation. rhythm andfor the 
receptive and exprerdve procene1 of laniuaie to th1: degree that it: 

( l) Interferes· with communication. education, and IOC!lal interac-
tion; and . . 

(!) Necealtates procurement of supportive serv\cea 0r pracrams 
aa enumerated in Sections 88030 arid Slil>32 of this chapter. ·. 

saDL Leara1na J'f r bllity. Leamina Disability refers to ltU· 
deota with ~ leamina needs woo have ~ bio
chemical or developmental limftations. Thele limitatkma re.ult &om 
~ ~ac:elJU°?. copltion or 1eapoqse··· to enw. :onmental attm ... uli. 
maalf'eat:-id by ~te ablltty to ~te edUcational ~·m 
en espec:ted manner. ~ lilnitatiom include ~te ablltt)' to 
listen:; llPMk. read. write, mpell. corJt:entrate, remember °" do computa· . 
don. n.e atudenta demoratbate a stanif\cont ~between 
their acbieYement and potential levels "'became of OM or more of the 
following: 
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riOgisbatiun •••st•n.ce;·~ orientation;~ aaeament for ac.a
deinic, careea or vocaliQnAl ftlann'n1 md pbeemeDlt tpecial facilities; 
sped&; edueatioaal ma;;fi8af mOhility, ~or~ asmt
anee; deYelopma and maintahdng atteridaat, reader &ad mterpreter 
iodm s; OM"n"\P.111 aides; ~lipment loan and repajl'; and other~ 
~ to the mrden• s ParticuJar needs as deecribed in Sections 
SllDllO tbroash ... al this chapter. . . 

..._Special" ,,., .............. ~Cl ·as or~ 
meo=s paws ibed special iast:nactioo for. students with spedAc educa
tioml need&. Such de '1 and programs may also be deligned= '!I F: 1eVmeJy dMahled stUderiU who cannot initially 8tteod regu-
~ . 

(b) To provide pt<eparatory or supportive imtruction to enable stu
-~ lo puticipa&e in regular actjv{tles, 

SIMkM. Pnsaiptiwe Plaoaing wl lnstruetioa. Pr riptive _Plan-
ning and lmtruct:ioa is an iDdMdual educational plan~ with 
the Student which details those ~ classes and pn>ll:lllDI requested 
by the student. and which is desiined to meet the ~ needS of the 
student. The delivery or supportive services alone does not require 
developing a prescriptive plan, 

5&036. Cooperative Agreements. Cooperative Agreements are 
agreemenb Community Colleges or ctistricts ancf other I 

or organiza~ sharing equi~t. facilities, staff and :C:: 
!lOUJ'CeS in order to provide comprehensive support services and pro
grams for students with exeeptiOnal needs. 

56m8. Advocacy. Advocacy is activity directed toward establish
ing equal educational opportunity for students with ea-eptional needs, 

seotO. Alloeation. . Allocation is the total amatmt av8ilable in a 
6x:aJ year fQi ill Cmnm11njty C--al(fie djiiim in the fiilte jn SNm"it• 
&nCe with the fgnnula spedMd in Section M.'1)1 of the EdnMltion Ct.de. 

ffiltrxrr. I. Amew:lmrqt !Bed ll.+TI'; elr.sctlve tbinietb day lbeteahl fllqister 17. 
No. t&t. 

56042.~~L An Aofhirtionment i.i funds ftt~ a dis
trict ~~~ or Le ~ucatiOD cooe.eirnb\1ii' 
mnng spent qr:eDCU0n apprOV 5ervices or pt'O@WUS.. 

Hiltol"r l. A....,dawn• Sled U.+77; effed:lve thirtieth day thereafter !Register 17. 
No. CH. 

S&OM. Hendiefipped Studenl Enrolled. A Handicapped Student 
Enrolled is a handiCapped student ·.vbo is enrolled in three or more 
rontac:t hours per week "or three or more units of approved Coordinated 
Instruction Systems (CIS) ~or programs. 

58046. Comprehelllive Plan. Comprehensive Plan means ·the 
prOPOll9Cl structure or servicea and ~ for each college submitted 
~the district for approvaJ to the Cbancellor".s. Office pursuant to Sec-
tioa 56064 of thtJ cbapler. . · . 

1-78713 
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E • Poncmnel. F.ach professional faculty or staff meinher 
requir~ to hav~ a \'alid Community C'>llege credential which 

1 pp oprlatP. for the .~ervices being provided. 
1 d) Tht> foUowir;g positions 5hall be established on 11 statewide basis 

for the accountability lllld mam1gement of ser.vices i.:nd progr11ms: 
< 1 ) Statt- Specialist. One or more State Specialists shall be em· 

ployed by the Chancellor's Office to effect statewide coordination . 
and facilitate services and progTams for studer.ts with exceptional 
needs. 

(2) District Coordinator. One or more coordinators shall be 
designated by the district to coordinate activities In handicapped 

pr~fic~ilege Speciali•t. l::i.ch participating Community CollegP. 
shall designate on<' or more certificated employees as College Spe· 
cialists to plan, develop, and coordinate; and who may also administer 
service• and programs for. students. A College Specialist may be 
deosignated as a District Coordinator. 
! b ). Depending upon the nature of services and programs needed by 

a Community College or Community College District, the following 
pos\tions may be established: · 

( I ) Instnsctional Specialist. Each participating Community 
College or Community College district may designate one or more 
Instructional SJ>eCialists who shall be credentialea instructors, and, 
whtm the specific disability areas of vision, hearing, speech or learn· f 
irig are involved, shall also be certified or licensed in the specific 
disability area for which servire5 ate provided. 

Al 2) Other Support Staff. Each Community College or Commu· 
•)' College District may employ Other Support Staff, which ln· 

eludes, but need not be limited to. paraprofressiunals, peer coun~elors, 
student auistants. instructional and non·instructior.dl aides. inter· 
preters and other "specially assigned assistants.'' . 

Supporti\'e staff shall function in accordance with existing profes· 
sional standards and !hall be under the. supervision of persons cer· 
tificated, licerued or credentialed in the area for which services are 4 
provided 

56052. ~t:udentlln1tructor Ratio. B)· July I. 1977, the Chancel· 
lor'' Offict>, after consultation with college staff and students, shall es· 
t1&blis.h stuflenl·irutructor ratios for ~peciaJ classes. addressing the 
\pecific net:ds of students. Deviations from these prescribed ratios shall 
require pric1r written appro\'al !Tom the Chancellor's Offit'e. 

56054. fo·Service Training. Each t'ollege shall devt'!\op 11 plan for 
rell'\'anl an.d effecti\'e in·11e-rvic.-e training for aJI colle~t' personnel in· 
n:ilved in 1neehng thl' Jpecial 'leed.i. of studenh 
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560Y. Advisory Committee. Each college or district which· pro
vides services or programs for which the district receives direct excess 
cost funds shall establish an advisory commlrtee. The ad\tisory cornmil· 
tee shall be composed of representatives of appropriate agencies, con· 
sumer groups, students, and any other appropriate organizations or 
indJvidUals as determined by program needs. · 

.as:aJ1&~!:LJJ:i£mi:~PC:l~~iIR::reate~r:!n1>~1tg; 
supportive servi:s Uild gr~ fur students with exce~tional needs. 
Space and caeit out av n for supportive services s all be incor· 

ri.•ed into t e Ian· for ca Ital construction rovideet for in the Educa· 
lion 

Hmor,·: l. Amendment filed ll-4·77; effecitlve thirtieth day thereafter (Register 77, 
No.«!). . 

56060. Program Placement and lndividualiZed Educational Plan· 
ning. (a) Assessment of the student's educational competency and 
neeCls shall be made by the appropriately certified, licensed or creden· 
tialed special instructor (s) in conjunction with the student, other ap
propriate college staff, and professional persons from the community or 
other agencies that are work~g with the student. . 

Ifrequested by the student, all prescriptive, individualized plans shall 
be reviewed and amended as needed each semester or quarter bv 
designated specialists, certified, ljcensed or credentialed in the area cif 
physical, communication and learning disability, and after consultation · 
with all appropriate professional i:>ersons worlCing with the student. 

(b) Eacll individual educational plan should specifically include: 
· (I) The licademic and career assessment toolli, if any, utilized to 
identify the competency level of the student upon enrollment. 

(2) A clear description of the courses, programs or activities the 
student will now engage in to improve academic or career competen· 
cy. . . . 

(3) Functional recommendations for th~ use of appropriate in· 
strut'tional materials and equipment. 

( 4) A clear description of monitoring devices or procedures which 
assess improvement of competent.')' ba.Sed on the education program 
design being implemented. . 

(5) Evidence of measurable improvement at the conclusion of 
each semester in which the student is enrolled. 
(c) Academic and career assessment is not a prerequisite to the 

delive11· of supportive services such as parking, equipment loan, trims· 
portation or mobility assistance. 

560ti2. F..nrollment and Budcel Sun·eys .. The administrator re· 
sponsible for comprehensive planning for each college shall, upon re· 
quest, submit to the Chwtcellor'1 Office. on forms to be provided, 
enrollment data. projected expenditures, income for supporti\le serv
ices and programs, and such other pertinent data u required. Such 
lnformution shall be used to determine the state's direct excen cost 
balance, and IO inform distriCll of such bOllBnL'e 50 that they may plan 
for n potential allocation deflcll. 

478 



EDUC:A'rlON TITLE 5 
IRlttl•ter .,,, No . .._n+n1 

56064, College Comprehensive Plan. (a) Comprehensive annu· 
··ins shall be prepared seP.arately by each college to be submitted 

district to the Chancellor and Director or Rehabilitation. Such 
~ shall be submitted on or before May lst of each year, or at such 
other time during the Rscal year as designated by the Chancellor. 

(b) Each plan shall include, but need not be limited to, the following 
components: 

(I) Statement of philosophy and needs 
(2) Population to be served 
(3) Proposed services and programs 
(4) Program goals and objectives 
(5) Proposed activities to meet those objectives 
(6) A plan £or ct .. .>rdination of college resources 
(7) A plan for in-service training 
(8) A statement of the evaluation plan 
(9) A plan for interagency coordination or resources 
(10) Budget summary 

56066. Evaluation. (a) District and College Evaluation. On or 
before July 15th, or as otherwise directed by the Chancellor, each col· 
lege shill\ submit an evaluation of its tcital program for the fiscal ye11r 
to the Chancellor's Office and to the Director of Rehabilitation. Forms 

· for the evaluation shall be developed and provided by the Chancellor's 
Office. The components of this ev11luation shall include, but need not 
be limited to: 

(I) A description of each program or service provided. 
(2) The number or students benefiting from each service or pro· 

gram. 
(3) Information and supporting data indicating the extent to 

•ich each spPcific program objective, as set forth in the .~omprehen· 
•e plan, was achieved. 

(4) Explanations of discrepancies between objectives und achieve· 
ment~. 

(5) Total expenditures for each program or service provided. 
(6) Characteristics of the population served, including age, sex. 

m!nority status, and an unduplicated count of disability conditions. 
(b) Statewide Evaluation. Each Community College district or 

crJlle.ge utilizing dirr.ct excess cost funds shaJl/articipale in a statewide 
evaluation or the effectiveness of services an progmms authorized by 
this chapter. 

Article 4. Funding 

l/idor.1·: I Am1mdml'nl All'd 11 ·<4·77; l'rfocli\'l' lhirllrlh rl•)· thrrrafll"T (Hc~~ler 77, 
So. "111. 

560!i2. Application for Direct Excr!Sa Coit Funds. (a) Applica· 
tion by districts for Direct Excess Cost Funds sh111l ht- on thf' forms 

•. 
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CALIFORNIA COMMUNlTY COLLEGES , .... 
(p; 61SJ) 

registration aaistancef:llege orientation; specific assenment Car ·!'CBCJenUc. 
career or vocatimaj p. ning and pJa.cement; special facJlities; ~ educe
~ ~ mobility, housing or transportation lllistance; dS\'.el'lplng and 
mam~ attendant, reader.aDd interpreter rosters; on-csmP.lJI aides;~ 
ment loan and re~; and other services ap~ to the atuClent's pu1iCW8r 
needs as described in Sections l56020 through of this cllapter. 
56032. Special Classes or' Programs. 

Specla] Classes or Programs m'.!llDS prescribed~ instruction for students 
~ specifie education.81 needs. Such classes and programs may aJso be de-
Slgnedi . . 

(a) For severely disabled students who cannot initially attend~ cln es. 
(b) . To provide preparatory or supportive insbuction to enable students to 

participate in regular activities. 
5603C. Prescri tive PLumirur and Imtruclion. 

Prescriptive 'Janning and fmtruction is an Individual educational plan devel· 
oped witli the student which details those speci8). classes and programs request. 
ea by the student, and which is designed to meet the spBclfic needs Of the 
student. The delivery of supportive services alone does not require developing 
a prescriptive plan. . 
56006. Cooperative Agreements. . . 

Cooperative Agreenients are agreements am~ Community Colleges or 
districts and other agencies or organizations for shiring equipment, ~ties, 

· staff and other resources in order to provide comprehensive support liervices 
and programs for students with exceptional need& · 
56038. Advocacy. · 

Advocacy is activity directed toward establishing equal educational opportu-
nity for shidents with-exceptional needs. . 

56040. A a~ niF0l?:::z=:1!itl1Cfi;::r&f~=i; 
wi SectiOn 84700\ of Part 50 pf the Education Code. 
NOTE: Authority cited: Scect:ions 7105!0;78014. 848!0, Fdi•catlon Code. Reference: Sec
tiona '18014. 848SO, and Chapter II (commencing with Section 84100) of Part ISO of the 
Education Code. 
HISTORY: 

1. Atnembnent Bled 11-4.-'17; effective thirtieth day thereafter (Begbter T1, No. 45). 
!. Atnendment flled 11·15-79; effective thirtieth day thereafter (Register '19, No. 46). 

560«2. Allocation. · 
Ari Allocation is~~; ~uiicsnt to Sections 84709, 84729 and 
=!d~:muro ~ r~ momes spent or encumbeied on 
NOTE: Authority cited: Sections 11020, 78014, 848150, Education Code. Be£enmce: Seo
tiona '18014, 848SO, and Chapter 5 (commencing with Section 8f100) of Part SO of the 
·Education Code. · 
HISTORY: 

L. Amendment filed 11-4-77; effective thirtieth day thereafter (Register T1, No. 45). 
2. Amendment filed il-15·79; effective thirtieth day thereafter (Register 79, No. 46). 
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nt orro . 
NOTE: Authority cited: Sections 71MD, 78014, 84500, 84830, Education Code. Reference: 
Sect:iom 'iro14, 84.!IOO, 8'!lllO, Education Code. · 
HISTORY: . . 

1 •. Amendment filed 11·15-79; elfectlve thirtieth day thereafter (Register 79, No. 46). 

580t6. Comprehemive.Plan. 
Comprehensive Plan means the_pror;ised structure of services and prognuns 

for eacli collee submitted by the district ~or approval to the Cb&ncellO?'s Office 
pursuant to SOOtion 56064 of this chapter. 

Article 3. Administration 
56048. Personnel. . · . 

Each professional facul9' o,. staff memher shall be reguired to have a valid 
Community. College credential which is appropriate ffir ·the services being 
provided. . .. 

(a) The followi!ig positions shall be established on a statewide buis for the 
accollntability and management of services and programs: 

(1) State Soecialist. One or more State SJ>ecla1ists shall be employed by the 
. Chailcellor's Office to effect statewide coordination and facilitate sarvices and 
projnuns .fur students .with· exceptional needs. . · · 
, (2) District Coordinator. One or more coordinators shall be designated by 
the diatrict to coordinate activities in handica1>Ded prop-ams. 

(3) College S~. F.ach ~cipating ~umcy College shall desig
nate one or more certificated~~ as COilege S~ to plan, develop, 
and coordinate; and who may · administer services and programs for stu· 
dents. A Collep S~t may be designated as a District Coordinator. 

(b) ~tting llPOD the nature of s~ and programs needed by a Com· 
munity College or Community College Diitrict, the following positions may be 
established: 

(1) Instructional =alist Each participating Community College or 
Community College · •ct may designate one or more Icstructional Special· 
ists who sh81l be credentialed instructors, and, when the SDeclGc disability areas 
o£ vision, hearing, speech or leanllng are involved, shall also be certified or 
licensed in the speclfic disabilitr area for which services are provided. 

(2) Other Sup~ Stait. Each Community College or Community College 
·District may employ Other Support. Staff, which includes, but need not be 
limited to, paraprofessionals, peer counselors, student assistants, instructional 
and non-instructional aides, interpreters and other "specially assigned assist· 
ants." 

Suppoftive staff shall function in accordance with existing professional stand
ards aDd shall be under the su~n of persons certificated, licensed or 
credentialed in th~ area for wbfch services are provided. . 
56052. Student/Instructor Batio. . 

By July 1, l:ii the ~cellar's Office; after consultation with coll~taff 
md students, establish student-instructor ratios for special classes ess
ing the speci£ic needs of students. Deviations from these prescribed ratios shall 
require prior written approval from the Chancellor's Otlice. 
560S4. In-Service Training. . 

Each college shall devel.Op a Plan for relevant and effective in-service train· 
ing for all college personJ:iel. involved in meeting the special needs of students. 
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ec costs of the comp1tmensive P!au 
a The number of students served ~ to their mte~ry of disabilit:y 
3 Th .. number of severely disabled students as f.ncluded in the count in (2) 
4 The student instructor ratio ' . . 
S Identification of the specific high cost expenditures reJatiq to the 

severely disabled students 
NOTE: Authority cited: Sections 7102D, 78014, 848SO, Education Code. Beference: Sec
tions 78014, 84850, F.ducalion Code. 
HISTORY: 

1. /uJJendment of subsection (c} Ried 11-15-79; e:tective thirtieth day thereafter (Beg-· 
ister 79, No. 46) • 

5608C. Other Support Funds.. . · 
Districts appJying for direct excess cost funds mwt certify on a form ~plied 
~ the ChanCellor that reasonable efforts have been made to secure redeial t.· 
lOcal funds other than shoi'ttterm grants for handicapped programs. 
56088. Applications Exceeding State Allocations. 

In the event that applications for apportionment exceed state funds statutorl· · 
ly available, l:he ClWJ.celloi shall a~on the statutorily available funds 
~~r;mmunity College distric~plyiq for such funds in accordance with 
gui · established by the Cha.ice or 8nd the Director ofRehabilitalion. and 
approved· by the Boarcfof Governors. · · 
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§ 56000 § 56024 § 56048 § 56084 
§ 56002 § 56026 § 56052 § 56088 
§ 56004 § 56030 § 56054 
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§ 56008. § 56034 § 56058 
§ 56010 . § 56036 § 56060 

. § 56016 § 56038 § 56062 
§ 56018 § 56040 § 56064 
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§ 56020 § 56044 § 56080 
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CHAPTER 1. HANDICAPPED PROGRAMS AND SERVICES 

Article 1. General 
56000. Scope of Chapter. · 

This chapter a_pplieS to and should be read in cOitjunction with ~cial educa· 
tion services and programs for handicapped students for which allowances may 
be made to Community College districts, uursuant to Education Code Sections 
78600 and 84850, 
NOTE: Authority cited: Sections 7 i.020, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 8481SO, Education Code. 
HISTORY: 

1. Repealer of Chapter l (SectiOns !!6000-56062) and Ni.w Chapter l (Sections ~ 
56088, not consecutive) filed 12-17·76 as an emergency; effective upon filing. Designated 
Inoperative 90 days after 6llng (Register 76, No. Ill). F~ prior hfstory, see Register 73, 
No. 44. 

i. Repealer of Chapter 1 (Sections 56000-56088, not consecutive) and new Chapter 1 
(Sections 56000-$088) filed 3-111-77; effective thirtieth day thereafter (Register 77, 
No.12). 

3. Amendment of section and NOTE ftled 11-4-77; elfectlve thirtieth day thereafter 
(Register 77, No. 45). 

4. Amendment filed 4·2'7-83; elrectlve thirtieth day thereafter (Register 8.1, No.18). 

56002.. Support Services and Programs. 
Su!J.port services and programs for students will focus on integratlng them 

into Hie regular coqege programs or placement in economic or sOciaJ. areas in 
the community. Such services or programs shall not be provided if or when they 
are not facilitatil!g measurable progress. These services and programs ~al 
include, but need not be limited to: assessment of basic skills and poten · 
prescriptive planning and ~truction, support ~nnel and equipment, spe
Cific purpose ~ on group or iiidividUal basis, work J>!eparation or 
training 8nd job placenient. In addition to support services arid proi!'ams to 
meet tlie exceptiOnal needs of students, all activities and services avBllable to 
the regular college community shall be available to students with disabilities 
commensurate with their-sp_eclfic needs. Before a student is US:ff to special 
classes or programs, the college, in concert with the student, determine 
that support services in regular classes are not adequate to meet the particular 
student's needs. . . al? ~: cited: Sections .71~ and 8481SO, Education Code. Reference: 
__ neJ6QO _g 84850. EdUcation _. 
HISTORY: 

1. New NOTE filed 4-27-83; effective thirtieth day thereafter (Register 83, No. 18). 

560CM. Participation. · 
Participation by a student in any supportive services or program_s shall not 

preclude participation in any other service or program which may be offered 
by the college. 

Participation in any aspect of the sy.pportive services and pro~ shall be 
voluntary. Each community college district shall employ reasonable means of 
informirig the general college population a8 to the av8ilability of supportive 
services Ind programs. 
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· The student shall not continue participation in services or programs beyond 

•

time when such services and programs are required to meet the educational 
ds of the individual. . ' 

TE: Authority cited: Secti~ns 71000, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84880, Education Code. 
HISTORY: 

1. Amendment filed 4-2'7-83; effective thirtieth day thereafter (Register 83, No.18). 

56006. Student Bights. 
Students aided under this chapter are ~teed freedom of choice, equal 

access to all activities and courses offered by the colleges, the right to privacy, 
the right to review personal information and records, and all other riglits avail-
able to the general colle~ ll!>Pulation. · 

No program or course shall be denied a student without due consideration 
of the student's potential and abilities and the additional assistance provided by 
adaptive or sensory aids or other supportive services or programs. 
NQTE: Authority cited: Sections 710M. 7800'1 and 84850. Education Codi!. Beferenge; 
Sections 18600 and 848&0. Education Code. · 
HISTORY: 

1. New NOTE filed 4-27-83; effective thirtieth day thereafter (Reglater 83;.No.18). 

56008. Regional, State and Federal Coordination. 
Faculty and staff from the districts with competencies in specific areas may 

be requested by the Chancellor's Office to assist in management and accounte
bility tasks,.inclt.o:.l·ng processing appropriate data for required reports. 

(a) Datafor regioDal, state and fedeial needs assessments and resource ST:
veys pertaining to direct excess cost services and pro~ shall be requested 
from various colleges and districts, and· shall be provided by their respective 
administrators. . 

(b) A! a means of enbancin~ network communication and coordination, the 
· · cellor and Director of Re abilitation shall develop such task forces as they 

deem necessary to implement the provisions of this chapter. 
c The cost of activities ed in this &8\.'tion ma be char d to Pro am 
v en ervices as e e m su tion o ec on 

NOTE: Authority cited: Sections 710i0, 78600 and ~. Education Code. Reference: 
Sections 78600 and 84850, Education Code. · 
HISTORY: 

1. Amendment filed 4-27-83; effective _thirtieth day thereafter (Register 83, No.18). 

56010. Regular Average Dally Atten&inoe (ADA) Funds. 
Student services and programs shall not be entitled to funds in exce!IS of those 

needed to deliver such 11ervices and programs. The state allocation provided by 
law for direct excess costs is intended to only provide the districts reimburse
ment for such costs up to $785.00 for each student served, with the exception 
of those students identified as "severely disabled" as defined by Section 56018 
of this Chapter. ·. . 

Direct excess cost funds for special classes or programs shall be approved only 
after regular average daily attendance (ADA) generated in these special classes 
bas been completely utillzed. 
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The average daily attendance (ADA) generated by students in a special class 
or program must be e~ded for that class or program to help pay for the 

. direct costs incurred ror lowered instructor-student ratios or otlier support 
services. 
NOTE: Authority cited: Sections 71Q20, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84850, Education Code. . -
HISTORY: 

1. New NOTE filed 4-.27-83; effective thirtieth day thereafter (Register 83, No.18). 

Article 2. Definitions 
56016. Handicapped Students. · 

Handicapped students are penons with exceptional needs enrolled at a com· 
munity college who, because of a professionall7 verified physical, communica· 
tion or learning disability, cilnnot benefit from the re~ education classes,' 
activities and services provided by the community college without specific 
additional support services and pro~. Wherever in thiS chapter the term 
"students" is used. such reference shall be deemed to mean haridicapped stu· · 
dents. . 
NOTE: Authority cited: Sections 71000, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84850, Education Code. 
HISTORY: 

1. Amendment filed 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56018. Severely Disabled Student. . 
A severely diSabled student is a handicapJ!ed st:udent who, because of exten· 

sive or multiple disabilicy, cannot achieve full.academic, vocational or social 
potential without the use of substantially higher-cost special ciasses. programs, 
or support services. 
NOTE: Authority cited: Sections 71020, 78600 and 8481SO, Education Code. Reference:· 
Sections 786!10 and 84850, Education Code. 
HISTOR~: 

1. New NOTE filed 4-27-83; effective thirtieth day thereafter (Register 83, No. 18). 

56019. Professionally Verified Disability. · · · 
A profellSionally verified physical, communication or learning disability · 

means a handicapping condition as documented by a certified or licensea 
physician, 9~hologist, audiologist, ~b _eatbologist or other appropriate 
professional. The documentation must iden~ the disability, describe the de
gree and pl'Ogressional factor, and describe the limiting effects of the disability. 
The records must he available to the appropriate comm.unity college upon 
request but need not be maintained at suCb college. 
NOTE: Authority cited: sections 71(1!0, 78600 and 84850, Education <'.ode. Reference: 
Sections 78600 and 84830, Education Code. 
HISTORY: 

1. New NOTE filed 4-!'7-83; elfectlve thirtieth day thereafter (Register 83, No.18). 

560!0. Physical Disability. . 
Physical disabili~ means a disability attributable to vision, mobility, orthope-

dic or other health impairments. . · . 
(a} Visual Limitation means blindness or partially sighted to the degree that 

ili . 
( 1) Impedes the learning process, and · 
(2) Necessitates procurement of supportive services or programs as enumer· 

ated·in Sections 56030 and 56032 of this chapter. · 
.•, 
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· (b) Mobility and Orthopedic Limitation means a serious limitation in loco-

4i
tion or motor functions which indicate a need for one or more of the services 
rogr~s as described in Sections 56030 and 5600!: of this chapter. 

c) Other Health Limitation means a serious d~tion of a body part or 
process which necessitates the use of one or more Of the supportive services or 
programs described in Sections 56030 and 56032 of this chapter. 
NOTE: Autho1%actted: Sections 71m8600 and 848!!0. Education Code. Referencer 
Sections 78600 · 84800. Education • · · 
HISTORY: 

1. New NOTE filed 447-83; effective thirtieth dal' thereafter (Register 83, No. 18). 

56022. Communication DisabWty. · · . 
Communication disability means a limitation in ·the processes of speech, 

languag_e or hearing. · 
(a)~ H ~ Limitation means a loss in hearing function which: • 
( 1 Impedes the learning process OT acquisition ~ speec~ and language; and, 
(2 Wliich necessitates procurement of supportive semces or programs as 

enWiierated In Sections 56030 and 56002 of this chapter.. . . 
(b) · S~h and Language Limitation refers to one or more speech·lan~ge 

disOiden of hearing, voice, articulation, rhythm and/<.'r the receptive mid ex
pressive processes of language to the degree that it: . . · 

. (1) Interferes with communication, education, and social interaction; and 
(2) Necessitates procurement of ~poftive serVices OT programs as enumer-

ated in Sections 56030 and 56032 of this chapter. . . 
NQTE: Authority cited; Sections 710?D 78fiOO and 84830, Fd11catjM rme Be.fermce: 
SectiODll 7BllOO and 8485Q. Education Code. 
HISTORY: . . . . 

1. New NOTE flled 4-27-83; effe<.~ve thirtieth day thereafter (Register 83, No.18), 

56024. Leaming DisabWty. 
~ Disability refers to students with ~tional leaJ'!llng needs who 
w_n..eurOiogical, biochemical or developmental liinitations. These limitations 
reiiilt from atypical perception, cognition or respot? to environmental stimuli, 
manifested by inadequate ability to ma:feulate educatiOnal .. symbols In an ex
pected manner. '.fypiC:al limitations incl inadequate ability to listen, speak. 
read, write, spell, concentrate, remember or do computation. These stuaenti 
demoDBtrate a signff!cant discrepancy between their ilchievement and poten· 
ti.al levels because of one or more of the following: . • 

(a) Neurological Umitation refers to the exceptional learning needs of a 
student with average academic potential. Their le8ming needs are a result of 
genetic aberrations, disease, birth complicati:fidtraumatic brain insult, or poor 
nubition. These conditions may r~e from to severe, and are associated 
with deviations of the function of the central nervous system. · · 

(b) Biochemical I .imitation refers to the exceptional l~ needs of a 
student with average academic potential. Their leai:Ding neeas are a result of 
excesses or depletions of hormonal, neurochemical or metabolic substances 
associated witll diminished motorlc, j)erceptual or cognitive capabilities. 

(c) Developmental Limitation refers to: 
(1) The excei;!tional learning needs of a student with average academic 

potential. Their learning need& are a result of delayed educatioilal develop
ment, incurred through maturational dela~ and/or any combim.tion of limita-
tions described in su6sections (a) or (b) above. · 

489 



TITLE 5 CALIFORNIA COMMUNITY COLLEGES 
IReglmlr 83, No. ,8 4 :IMll) 

§56032 
(p. 651) 

(2) Exceptior l ~needs of a student who has limited learning poten
tial, with substantial and/ or severe functional limitations and whose liuiitatl.ons 
can be expected to continue indefinitely. 
NOTE: Authority cited; Sections 71~78600 and 84830. Education Code. Reference: 
Sections 78600 and 84880. Education e .. 
HISI'ORY: 

1. New NOTE &led 4-27-83; eft'ective thirtieth day thereafter (Register 83, No.18). 

56026. Direat Excess Costs. 
Direct excess cost& are categorical ~ditures by Community College .dis

bicl:ll lis defined in subsections (a) throum (f) below,. which are expenses 
incurred as a resUlt of meeting the exceptfonal needs ot students. 

(a) Special facilities costs~ expenditures for~. eqt#pment or furniture 

l uirea or modified by the district and used bf the sbiderit. . 
) s~ educatiolial material cost& are ditures for material specifi-

y developed or purchased to assist the st=' .in the learning process. 
(c) Educational assistance costs are ~tui'ei for specific persons em· 

ployed and support resources used to aisist: students. . 
(d} MobilitY assistance costs are expenditures for pe:rsons or ~ent pro

vided to assist handicapped students to move about the educatiOxiil se.~. 
(e) Trm.isportation costs are expenditures for~. ~·~t, modi&Ca

tions or related costs for transporting studenl:ll·for educat:fmW p~es. 
(f) Program developmentaf serviCes costs are expmu:litures fur colle!;-e, re

gional and sl..ltewide activities for staff and prog_ram developmeµt wbiCh are 
app_roved by the Chancellor's Office and designed to hnplement the provisions 

. of this chaPter. 
~OfELAuthorltv cited: Sections 7l°@!l;a78600 and 848!!0. F.ducation Code· Reference: 

ectionB 78600 and 84850: Edugation e. . 
HISTORY: 

1. New NOTE 6led 4-27-83; eft'ective thirtieth day thereafter (Register 83, No.18). 

56030. Supportive Services. . 
Supportive services are those serv-ices available to students with ph~ 

communication or learning limitations which are in additl.mi to the regulal 
services ~ded to all sbiaents. Such services enable stUdents to ~te 
in the reirolar activities, Pr<>~ and cbsses offered by the college. ~ may 
include, 'but need not be lhillted to, spec.ilic purpose counseling; !iPecial regis
tration assistance; college orien".ation; specific anesSIDent for academic, career 
or vocational planning and placement; SPecial facllitiesi ~c educational 
material; mobOity, ~ or transportatfon assistance; aev= and main· 
tainlng attendant, reader ind .interpreter rosters; on-campus leSj equi~t 
loan and repair; and other services appropriate to the student's particulai needs 
as descrlbeCi in Sections 56020 through D60Z4 of this Chapter. 
NQTE1 Authorlty pltsd• Sm;Hoa1 71om. D6M and 84flBI\ F,dncatlon. c.Me Reference: 
Sections '18600 and 848!50, Education Code.. . · . · 
HISTORY: 

1. New NOTE ffied 4-rl-83; effective thirtieth day thereafter (Register 83, No.18), 

56002. Special Classes or Programs. · 
Special Classes or Pro8!8J118 meaµs prescribed SP..BCial instruction for students 
~ educationBI needs. Such classes ·and programs may also be de-
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· (a) For severely disabled students who cannot initially attend regular classes. 
· (b) To provide preparatory or supportive instruction to enable students to 

Alticipate in regular activities. 
WrfE: Authori cited: S ons 7 ce:... 

ctlons 78600 an 84850, Education Code. 
HISTORY: 

l. New NOTE filed 4·27•83; effeivtive thirtieth day thereafter (Register 83, No. 18). 

56034. Prescriptive Planning and Instruction. 
Prescriptive Pl~ and Instruction is an individual educational plan devel· 

oped witli the student which details those special classes and programs request
el by the student, and which is designed to meet the specific needs Of the 
student. The deliver/ of supportive ser /ices alone does not require developing 
a prescriptive plan. . 
NOTE; Author!tv cited; Sectiol18 7l!;JIWIO and 84850, Education Code. Reference: 
Sections 78600 and 84850, Education e. 
HISTORY: 

l. New NOTE filed 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56006. Cooperative Agreements. · · 
Cooperative Agreements are agreements among community Ct?lleges or dis· 

tricts and other agencies or organi7.ations for Sharing equipment, facilities, staff 
and other resources in order to provide comprehensive support services and 
programs for students with exceptional need&. 
NOTE: Authority cited: Sections 71020, 78600 and 84830, Education Code. Reference: 
Sectiol18 78600 and· 84830, Education Code. 
HlSTORY: 

l. Amendment filed 4-27-83; effecttve thirtieth day thereafter (Registel- 83, No. 18), 

56038. Advocacy. 
dvocacy is activity directed toward establishing equal educational opportu

or students with exceptional needs. 
: Authority cited; Septiona 7Ul2Q, 78600 and 841!50, Filnratlon Olde Befeliell881 

Sections 78600 and 84850. Education Code. 
HISTORY: 

1. New NOTE rued 4-27-83; effective thirtieth day thereafter (Register 83, No. 18).. 

56040. Apportionment 
NOTE: Authority cited: Sections 710Z0, 78014, 84850, Education Code. Reference: Sec
tions 78014, 84850, and Chapter 5 (commencing with Section 84700) of Part 50 of the 
Education Code. 
HISTORY: 

l. Amendment rued 11-4-77; effective thirtieth day thereafter (Register 77, No. 43). 
2. Amendment liled 11-15-79; effective thirtieth day thereafter (Reglstel: 79, No. 46). 
3, Repealer flied 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

5604i. Allocation. 
NOTE: Authority cited: Sections 71020, 78014, 84850, Education Code. Reference: Sec
tions 78014, 84850, and Chapter S (commencing With Section 84700) of Part 50 of the 
Education Code. · · 
HISTORY: 

1. Amendment filed 11-4-77; effective thirtieth day thereafter (Register 77, No.43). 
2. Amendment filed 11·11>·79; effective thirtieth day thereafter (Register 7'Q, No. 46). 
3. Repealer filed 4-27-83; effective thlrtteth day thereafter (Register 83, No 18). 
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56044. Handicapped Student Enrolled. 

§ 56048 
(p. 653) 

A Handicariped Student Enrolled is a handicapped student who is enrolled 
in three or more contact hours per week or three or more units of approved 
independent study classes or prcgrams. 
NOTE: Authority cited: Sections 7!020, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84850, Ed11cat:on Code. 
HISTORY: 

1. Anendment filed 11-15-79; effective thirtieth day thereafter (Register 79, No. 46). 
2. Amendment of NOTE !'lied 4-27-83; eff'eotive thirtieth day thereafter (Register 83, 

No.18). 

56046. Comprehensive Plan. . 
Comprehensive Plan means the _proposed sbucture ofservices and prognuw; 

for each college submitted by the district for approval to the C!ill..lcellor's Office 
pursuant to Section 56064 Of this chapter. 
NOIE: Authority cited: Sections 71020, 78600 and 8485Q. F.c:lucatign Code. Reference: 
Sections .78600 and 848Pi0 Etfncetinn Code 

HISTORY: 
1. New NOTE Ried 4-.27-83; effective thirtieth day thereafter (Register 83, No.18). 

Artie.le 3. Administration 
56048. Personnel. 
~onal fac~ ors~ member shall be r1%uire~a~e~v:: 

cCege creLtiaI WJh is appraprhtte for e se= j! 
rtded. . . 

a The follo ositiom shall be established on a statewide basis for the 

492 



§56052 
(p. 6.54) 

CALJFORNIA COMMUNITY COLLEGES 
CReglater a. No. 18 t »113) 

· 56052. Student/Instructor Ratio. 
e Chancellor's ffice after consultation with. colle e 
esta · -· · · 
s o stu ents. Deviatiox;!:m thes51encribed ratios shnll require prior · 

written approval from the C cellar's ce. 
NOTE: Authority cited: Sectiona 71020, 78600 and 848!50, Education Code. Re..ference: 
Sections 78600 IUld 84850, Education Code. 
HISTORY: 

1. Amendment filed 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56054. In-Service Training. . · 
Each college shall develO_p a plan for relevant and effective in-service train· 

ing for all college personnel involved in meeting the special needs of students. 
NOTE: Authoaz cited: Sections 71~8600 and 84850, Educatf:m Code. Reference: 
Sedions 78600 d 84850. Education e. . 
HISTORY: . 

l. New NOTE filed 4'27-83; effective thirtieth day thereafter (Register 83, No.18). 

56056. Advisory Committee. · . . 
Each college or district which provides services or programs for which the 

district receives direct excess cost funds shall establish an advisory committee. 
The advisory committee shall be composed of representatives of appropriate 
agencies, consumer groups, students, and any other appropriate organiz.ations 
or individuals as determined by program needs. · 
NOTE: Authority cited: Sections 7l~a78600 and 848!50; ·Education Qide. Reference; 
Sections 78600 and 84830, Education e. . 
HISTORY: . 

1. New NOTE filed 4-27-83; effective tbiltieth day thereafter (Regidter 83, No.18). 

56058. Planning. 
e communi colle e district master 

NOTE: Authority cited: Sections 71020, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 848SO, Education Code. · · . 
HISTORY: 

1. Amendment filed 11-4-77; effective thirtieth day thereafter (Register 77, No. 45). 
2. Amendment filed 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56060. Program Placemeut and Individualized Educational PJanning. 
(a) Assessment of the student's educational competency and needs shall be 

made by the appropriately certitied, licensed or ciedentilled ~cial instruc
tor Cs) in COD,f\mctfon with the student, other appropriate college staff, and 
profeuional persons from the community or other agencies that are working 
with the student. 

H requested by the student, all prescriptive, individualized Jllans shall be 
revi~wed and amen~ed as needed ea~h semester or quarter by designated · 
specialistsJ certified, licensed or credentiilled in the area of physicill, communi· 
cation ana learning ~ability, and after consultation with all appropriate profes. 
sional persons working with the student. 
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§ 56064 
. (p. 655) 

(b) Each individual educational plan should sp~call>' include: 
(1) The academic and career assessment tools, if any, utilized to identify the 

competency level of the student upon enrollment. · 
(2) A clear description of the courses, programs or activities the student will 

now eggage in to improve academic or career competency. 
(3) Functional recommendations for the use of appropriate instructional 

materials and eguipment. 
(4) A clear description of monitoring devices or procedures which assess 

improvement of competency based on i:he education program design being 
imPlemented. 

{5) Evidence of measurable improvement at the conclusion of each semes-
ter in which the student is emolled.· . 

(c) Academic and career assessment is not a prerequisite to the deliv~ of 
supportive services such as parking, equipment loan, trailsportation or mobility 
assistance. 
NOTE: Authority cited: Sections 11m8fl00 and 84830, Education.Code. Reference: 
~ 78600 and 84830. Edllcation . . 
IDSTORY: ' 

1. New NOTE filed 4-S'T-83; effective thirtieth clay thereafter (Register 8.1, No.18). 

56062. Enrollment and Budget Surveys. , 
The administrator responsi6le for com2rehensive plaDning for each college 

shall. upon~ submit to the Chancellor's Office, on forms to be providea. 
emollnient data, projected expenditures, income for supportive services and 
progr&Dl:!I, and such other pert:fnent data as required. Such-information shall be 
used to determine the state's direct excess cost balanc~ and to inform districts 
of such balance so that they may plan for a potential allocation deficit. 
NOTE: Autborl:aclted; '.'ltns 7Ul?.o 781HJQ and 84850 Edncetioa Code Befet:eaee1 
sectiOllS 78600 _ 84850~tion Code. . · 
HlSTORY: . 

1. New NOTE ftled 4-S'T-83; effective thirtieth clay thereafter (Register 8.1, No.18). 

56064. College Comprehensive Plan. 
(a) Com~ebensive annual plans shall be ~ared ~arately bv each col

lege to be submitted by its district to the Charicellor and Director ofl\ehabilita
tion. Such plans shall be submitted on or before MaY 1st of each Y.ear, or at such 
other time durin;\,~e fiscal year as desipterl by the Chancellor .. · . . 

(b) Each plan include, but need not be limlted to, the following compo-
nents: · 

l Statement of philoSophy and needs 
2 Population to be served 
3 Proposed services and programs 
4 Program goals and objectives 
5 ProPosed activities to. meet those objeetives · 
6 A plan for coordination of college resources 
7 A plan for in-service training 
8 A statement of the evaluation plan · 
9 A plan for interagency coordhlation of resources 

. 10) BUdget summary . . 
NOTE; Authorltv cited; Sections 7U!?.O. 7MQQ and 84!!50 Edugntign Quie. Referenc:e: 
Se!!tl!ms 'l8600lllid 848&0 F.durm.t!on Code. . 

HlSTORY: 
1. New NOTE rued 447-83; effective thirtieth day thereafter (Register 83, No.18). 
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. Evaluation. 
On or before July 15th, or as otherwise directed by the Chancellor, each 

ge shall submit an evaluation of its total _program fur the fiscal }'ear to the 
Chancellor's Office and to the Director of Rehabilitation. Forms for the evalua
tion shall be developed and_provided by the Chancellor's Office. The compc>
nents of this evaluation shall include, bUt need not be limited to: 

( 1 ~ A description of each prograD! or service provided. 
(2 The number of students oenefi~ from each service or program. 

- (3 Information and supporting data mdicating the extent to which each 
specific program objective, as set forth in the comprehensive plan, was 
achieved. 

(4) Explanations of discrepancies between objectives and achievements. 
(5) Total expenditures for each program or service provided. 
(8) Characteristics of the populition served, including age, sex, minority 

status, and an unduplicated count of disability conditions. 
(b) Each community college district or college utilizing direct excess cost 

funds shall participate in a stateWide evaluation Of the effeCtiveness of services 
and programs authorized by this chapter. 
NOTE: Authority cited: Sections 71020, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84850, Education Code. 
HISTORY: 

1. Amendment filed 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

Article 4. Funding 
56080. Scope. - -

The provisions of this article apply to the budget requirements for approval 
of comprehensive college plans aiii:l for expenditures made on the basis of plans 
.ved for direct excess cost pursuant to Section 84850 of the Education 

:lllrE: Authority cited: Sections 71000, 76600 and 84850, Education Code. Reference: 
&ctions 78600 and 84850, Education Code. 
HISTORY: 

1. Amendment filed 11-4-77; effective thirtieth day thereafter (Register 77, No. 45). 
2. New NOTE filed 4-27·83; effective thirtieth day thereafter (Register 83, No.18). 

56082. Application for Direct Excess Cost Funds. _ 
(a) Application by districts for Direct Excess Cost Funds shall be on the 

forms designated b)' the Chancellor, reported at the same time as regular 
average dally attendance (ADA) a~rtiomnent reports after census week. 
Reimbursement will be made to the district in the same manner as regular 
apEortionment. _ 

(b) Except as provided in subsection (c), up to $785 per student served is 
allowable fur reimbursement to a district for direct excess costs as authorized 
by Section 56026 of this chapter. 
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(c) For high cost services and particular programs for the severely disabled, 
up,on recommendation of the Director of Rehabilitation. on forms to be pro
vided, the Chancellor may allocate, as available, amounts up to $2,355.00 fler 
student served per fiscal year to provide for direct excess costs for such services 
and programs. Allocations in excess of seven hundred eighty five ($785) per 
student served shall be ~ovided only to programs identified by the Chancellor 
and Director of Rebaoilitation after consideration of at least the following 
factors: (lj Projected fiscal costs of the comprehensive plan 

1
2 The nmnber of students served according to their category of disabili~ 
3 The number of severely disabled students as included in the count in (2) 
4 The student instructor ratio . · 
5 Identi&cation of the specific high cost expenditures relating to the 

severely disabled students. . 
NOTE: Authority cited: Sections 71020, 78600 and 84850, Education Code. Rer.,rence: 
Sections 78600 and 84850, Education Code. 
HISTORY: 

1. Amendment of subsection (c) Aled 11·15-79; effective thirtieth day thereafter (Reg· 
1ster 79, No. 46). 

a Amendment Aled 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56084. Other Support Funds. . · 
Disbicts appJying for direct excess cost funds must certify on a form supplied 

by the Chancellor that reasonable efforts have been made to secure federal or 
local funds other than short-term grants for handicapped programs. 
NOTE: Authority cll:Afl: Sections 71020, 78600 and 84850, Education Code. Reference: 
Sections 78600 and 84850, Education Code. 

. HISTORY: 
1. New NOTE Aled 4-27-83; effective thirtieth day thereafter (Register 83, No.18). 

56088. Applications Exeeediru! State Allocations. 
In the event thit a IDiicauoilSl"or a rtionment exceed state funds sta t · -

l a e · · 

i#@':iii?&Jt~c!N~!!cft!fffr~lt:i$ietS:~~ 
approved y o Govemon. 
NOTE: Authority cited: Sections 71020, 78600 and 84880, Education Code. Reference: 
Sections 78600 and 84850, Education Code. 
HISTORY: 

l. Amendment Aled 4-27-83; effective thirtieth day thereafter (Reglster"83, No.18). 

•CHAPTER 2. EXTENDED OPPORTUNITY PROGRAMS AND 
. SERVICES 

NOTE: Authority cited: Sections 66948, 86952, 71020, Education Code. Reference: Chap
ter 2, Article 8 (commencing with Section 696'0) or Part 42 of the Education Code. 
HISTORY: 

1. Repealer of Chapter 2 (Sections 66100-56198) med 11·15-79; effective thirtieth day 
thereafter (Register '19, No. 46). For prior history, see Reglaten 78, No. 3; 74, No. 26; 73, 
No. !1.6; 72, No. 29; 71, No. 8; and 70, No. 60. 

• ChaPter 2' (Sections 66100-86198) superseded by proviBlons of Chapter 2.6 (Sections 
562tl0-66296) as of 7·1-77. 
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§ 56000 § 56020 § 56042 § 56064 § 56086 
§ 56002 § 56022 § 56044. § 56066 § 56088 
§ 56004 § 56024. § 56046 § 56068 
§ 56006 § 56026 § 56048 § 56070 
§ 56008 § 56028 § 56050 § 56072 
§ 56010 § 56030 § 56052 § 56074 
§ 56012 § 56032 § 56054 § 56076 
§ 56014 § 56034 § 56056 § 56078 
§ 56016 § 56036 § 56058 § 56080 
§ 56018 § 56038 § 56060 § 56082 
§ 56019 § 56040 § 56062 §.56084 

497 



9' 

,_ 
.. · 

e.i 
498 



§seoo& ' 
(p. 648.10) 

CALIFOllNIA COMMDNrrr OOI.IBQBS T1'l'LE J 
nleoi·• .. No. .. • ... , 

I Wherever in this~ tb9 term .. stadent" fs used, such refelente means .. 
a dfsablad student served -in Disabled Sbid:'Dt~ and ·Services (here- W' 
~ DSP&S) pursuant to Sections IEKtle...rifDD of this. chapter. -
~CJ'I'.m Authority altell: Sectlom 719. '78llllO md 880, BduciltlDD Cacle. Bel'enmC8: 

Seckionl 78llJO md 8C!ll50, Bdiieatlml Code. 
HISTORY: -

1. Bepea~ md new ll8lllioD 8lecl HMS; opnative 4-18-88 ~r 88, No. 16). For 
prior blstmy, aee Begbter 83, No. I& -

5fDM. . Appa>priate Adaptive Behavior. 
Appropriate ~ve tiebavfor fs the· behavior of a student who &f!SUIDSS lhe · 

sociif ,.nslbility~ to participate Jn'the educatlanal setting in whlch 
the studmtfs enrolled. WheD •determination fs needed, aPProPrlali adaptive 
behavior shall be delmmined 'by certUicated DSP&S stBf£. - -
NOTE: Authority cltad: Sectlom '11Ul8, '78llllO and 880, Bducatlan Code. llefeumee: 
SecUons 78llOI) md 848SO, Eduaation Cacle. · - · 
IDS'l'ORY: A 

1. llepealer amt new l8Clkna Bled H.N8; cipeaative "4!Nll (llegletm' 88, No. 18). For W 
prior biatory, aee lleglster 83, No. I&. 

'5flJ06. Funelfonal lhnfhtfoo. ' - ' 
A functional limitation results from a dfsabflity de6ned in Sections 86010 and 

S609J·of this ~ter. 'A £unctional limitation iDhlbits the stwlenrs ability to 
partic1pate in the general educatfonal oJrerings(s) of the college. 
NOTm Authority oitecl: Seatiom nom, 78600 and H1110. BduraHnn Code. Betennwe: 
SeotioDs ·'18lllO and 8tBISO, P'Ahradmt Cude. 
HISTORY: 

1. l\epeller amt new eecticm filed 3-£9.88; operative 4088 (Jleslater 88, No.18). For A 
prior blatory, aee Beglsm 83, No. 18. · · ,., 

e Vedfioation of~. · _ 
8riftcation of a primary~ deBned In Sections l56011)...8611A) oF tbfs 
pter fs ~to estabJiah e for par~tion In DfsabJed student 

Pre>~ and SerVices. The shill be ver:l&8d by credentiiled DSP&S 
~ based upon, obsemdlon or documents proVided by cra)eriHaled, 
tettf6~~ p1ofMSl011als The verfftcation mustfdmittfy thedfsa~ 
f.ty Hmftatlona. - - -
NOTE: Authority oitecl: SecUom 7109J, 78800 and 8CSl50, Bd1mation Code. Be£enmam A 
SeotloDB '78lllO and 84llllO, Education Cacle. · • 
HJSTORY1 

1. Jlepea)er and new section 8lecl 3-£9.88; operative 4-S88 (llepter 88, No.18). For 
prior hlltmy, aee lleglater 83, No. 18. . 
58010. Ph}'llical Dfsabllity. ' ' 

Physical Clisabllity means a visual, mobility, 01thopedlc or other health im· 
~ -

{!!) Visual ~ent means total or partial Joss of - · 
(b) Mubillty ind ~c imP.,alrmellt mean a serioUs hmlt8tian In loco- .. 

motion or motor functioni which tDdlcftte a need for one or more of the services 
or programs described in SectlODS B60i6 and IJfD$ of this chapter. _ 

• 

• 
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(p .. 646.IQ) CRtl'tM a No. W t ,.. 

S80IN. lfeepuable Pmar:e• ' . . ' ' . . 
Measmable p1opess Ii deBned as documen1!4~ towards ... ..-.... the ·. 

goaJi·and obJectivautatecl fn the IQdivk:li.lal EducatiOnal.Plan. 7'"'- · · 
NOTE: A~ clled: Sectlam '7lOllO. '78iloo and 818150,· Education Code. llermimce1 
Sections 'l8IKIO UHi BBO, Eduqation Code. · 
HISTORYr 

L Repealer md aew ll9CtioD Bled :MINS: operative 4-fB.811 (Jleilatm' 89; No. 18). Fc!r, 
prior history, l!llle llegbter 83. No. 18. . · · 
581116. Speaial Bervioes. . . . . 

Special aervict!i'&re those~ ilervices avallab1e to students-defined in 
Sectiom ·sauo..aam or tbis·cbiDter, which ue in additlmi to die=· .. -· ser-
\lfces provided to all stu«hmts. SDch senrlce!s enable stiidents. to'· · ,fn 
~ aclivff.ies, p1~awa aild classes c&ted by the ~ · · may m. 
chide, but need' not bi "lhnlted· to: . . 

(a) Basic DSP&:S adminlitraUve ErYicel, Including program development. 
~and evaluatfon•, .. 

(b) Acces8 tO amtliiDDien•ents for ~ve educatiOnal equipment, 
materiaJB and supplies ~ by disabled st1idents; ·. . 

(c) Job placement and development services related to transition to employ· · 
ment; •I • 

(d) Liaison with campus and.for mmmnntty apncles,-including nfanal to 
campus or cornm1mfty agenefes and follow-up ~ ' 

~e) Registration aaslstanoe zelatlng to on or ~;2 ~ati~ . 
jncquffng·.priorlty enrollment assistmice, application for Anlln aid 8nd reJat. 
ed college IJel'Yfces; . . . 

b~==.~~on:i:==-~=D:mthe~ 
~ . 

(g) -leinental~a1i'lced orientation to acquaint students wlfih.environ-
mental ~ of the college and mmmuntty1. ·, 

(b) Test-taking &cDltatlon, fncludiDL ar::Qmt, proctoring and modf8.. 
cation of tests an1l test administration students; -

(I) Assessm'!"'t. ~ both indivlduil and 11f91iP asse su1ieDt not other· 
· wise Pl'.ovidfld by the=to determine fonctloDal ellucalional arui wcatton-
al levels or to • . · . 

0) Counsel!~ ~~ academic, vocational,= and 
peer counseliu:· services · · · for disatiled. students, not · Heated by 
ongoing generil 001mse1tng services available to all studelits; . 

(k) ~reter services, including IDllllWll l!Jld oral interpreting for hearing-
im~ stiidents; . . . 

(l) MobJllty usistance (on-campus), Including menual·or Diotorlzed trans
portation to aDd &om college courses and related educational activities; 

(m) Notetaker aervices, ·to provide llllSlstance to disabled students fn the 
c1aisrOom; . 

(D) Reader aervlces, including the coordination and provfslon of services for 
disiililed 1b1dents In the iDstrucBonal setting; 

(o) Spe?al class fnst:ructlon dN!gned to meet the unique educational needs 
of DartiCu1ar groups of disabled sfudenl:B, wbich does not dnpUr.ate exiating 
college courses; . · . 
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§ 56038 CALIFOBNlA COMMUNm' COLLEGES 1RLE 5· 
(p. NJ) IReglatar .. No. te-:.MNI) 

· (I} DSPti sbdF, colle~ health uersoanel or other appropriate ~ge per-
wfth a leglthJ!ate iducattonalioterest~t tO~ tl$..cJ2311~) (I); 
Pursuant to F.clmmtfon COde Section B7143Cb), to peiionnel fiOni i:1ie 
Dor's Office and other State agencies tO evaluate, audit or validate the 

OSP&Sp~. · · 
A.uthonfation \>)' the. student is needed for ~ of ~ or health 

records to ilnJ' other persons. . . 
NOTE: Authority cited: Sections 71000, 78600 ·and (l4850. F.duaatfan Code. Bel'enmce: 
Sectlonll 'J8600 and IW8llO, ~tfon Code; and Bl U.S.C. lll3lg(b) (1), · 

· HISTORY: . 
1. Repealer and new .AeCtion Sled 3-29-88; operative 4-18-88 (Register 88, No. 16). For 

prior history, see Register 83. No. 18.. 

lJ6036, Regional, State and Federal Coordination. 
The Chancellor !!'r~uest and the collePS shall ~de data in response 

to rEtquests Crom~ state and federaf agencies for needs assessments, 

~~~~-~~and enhancjng com~~ 
between colleRe pro~ the Chailcellor's o~ the Chancellor shall 
devel~_task ~and/or committees as deemed necessary. 

The Chancellor's Office shall~ md .~·regioDal, local or state
wide in-service training prQgrams for professional and BUpJX>l'l: stafl'. In-service · 
tr~ P.J'OgraJDS willoe developed to meet needs identmed at regional and 
local leveJa. . 

The cost.of activities specified in this section, may be charged to Program 
Accountability and Development Services (PADS). . 
NO.TE: Authority cited: Sections 71020, '78600 and 880, Education Code. lletenmce: 
Secttimlo 78600 and 8481SO, Educattcm Code. 
HISTORY: . 

1 1lepealer and new section Bled 3-29-88; operative 4-2&88 (Register 88, No. 16). For 
btatoty, see Begiater 83. No. 18. . 

Cooperative Agreements. ! .. 
~ !l8feemeD.t& may be established among college dlstrictB, the 

CbanCellor's omce, and other agencies or organizations for~ equipment, 
faciliiies, staff md other resources in order top.rovide comprehensive support 
services iind programs fbr students with disaJjtlttles, . 
NOTE: Authority cited: Sections 71020, 78600 and 84B50. Education Code. ReCerencei 
Sections 78600 and 84850, Education Code. 
HISTORY: 

1. &pealer and new section Bled 3-19-88; operative 4-l!&SB (Register 88, No. 16). For 
prior hlatory, see Beglater 83. No. 18. 

560CD. Student/Instructor Batio. 
Student/Instructor ratios shall be established ~a:m district in order to meet 

the exceptional needs of the students enrolled. me should not be so large 
as to ~ measurable·~ or endanp. the well-being and safety Of 
students and staff. Student/IDSt:ructor ratioJ SbaD. be report:eO in the annual 
~plan pursuant to Section 66046, and in budget reports.to the Chancel· 
lor's omce as part of Section l56048 of this chapter. 
NOTE: Autborily cited: Sectkma '110!0, 78600 and 846llO. · Fmrcation Code. l\ef'e.nmce: 
Sections 78600 and 84880, 1M11nation Code. . 
HISTORY1 

1. New section Bled 3-29-881 operative 4-l!&SB (Beglster 88, No.16). For history of 
fonner Section 86040, see Restater 83, No. 18. 
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f 160CS CAUFOB.NIA CO~ COLLBOES l1Tl..E;I 
(p.. flllO) CllltllWa ND. ff t ... 1!111 

. (b) 11ie DSP&S proJrlll!l J>la!t 88 updated shall he submf~ arinnal\y to~ ... : 
1 ODfonDs~by~~ceJlor's00lc8. 'J¥ forrDs ~ .. 

the. iDformatlon set rora. m ~ ·(talb:' Conm.wlll be 
ttec1 to the cOllege8 at.!east J10 c1ay1 prlm: to the . ror submisslon. 

l

cl The DSP&S pi911am ~ shall cont:am the ~wilig: · 1 ~term gOabi OF 'the DSP&S prGP@ID; . · 

9 Short-term measurable cib,leotlVes of • _prqgram; 
3 Activfties to be' aildertakeD.' to accomplish the .P..ls and objectives; 
4 An lll"eP'DmJt and tdenH8cetion process for all ·students deemed eligible 

to iecelve imtrucUoD and semces: - . . 
(5) A description of cirlteria Used ·to establish lndividual .F.ducatfonal J'lans 

and ineasurable ~ . . 

~i 
Staft'/student ratios COr instraction and servicesi . 
A ~lion of the methods~ for pro@'im evah•~. . 

dt.:&W~~~~n==:~e:n::nled=:e --
are ethnic mblorl~ and women. · . ·. · . W' 
NOTEi ADthmlty cited: Seatlom 710Pl>, 'll!8llO uul M8l50. Bduaatfon Cade. Refenmee: 
Sei:tfam 'l8lllO uul 880, Ednratkm Code. . 
HISTORY: . - . 

L Bepealer and aew lll!OUaD ftlecl HMS; operative 4-18-88 (lleilater 88, No. 18). For 
. prior blatoiy, 188 Besfltm: 88, No.18. . · . . . 
S6CN8. . Emollment Beporll and BudgeL - . 

The cllstrict shall subinttenrollment and~ repents to the Chancel{or, 
These~ wm·be used·l>f the Chancellor to foreCast students se~ to A anoo.te fundli, and to proVicle the blitS. ~ validation and audits. · . V 
NOT& Authority cll8d: Seatlom 7Ull!ID, 'll!8llO uul 841111:), Eduaatfon Code. BeCenmaei 
SeaHllDI 'll!8llO uul lMllllO, Ed»ratlon Code. 

.mfl'6~ uu1·new l8Clllon Blecl &588; opentive 4rMo88 (Beslatm 88, No. 18). F.or 

., bi.m,y, 188 BqPter 83, No.18. . . 

sm:io. Bmew of DSP&S Pm.-P~ Enrollment Rep0m and Buc1seL 
All.~. emoDment rep0it&t and bud£ets shall be revi8wed and evalUated 

by thO Chancellor within ninety (90) days of receipt. 'lbe Chancellor shall 
approVe plans fn whole or fn part ror f!matng . . -
NOl'Ei Aul:horlP)' cited: Sections 711Bt, '78800 1117', 8811.1!'.ducatkm Code. Berenmee: W 
Sectfom '18800 and 8Clll50, FA:lucatlon Code. 
IDSTOBY: 

L New llBClllml Bled HNlifoperative 4-llMl8 (Besia\'et 88, No.16). 

1i60U. Evalnatlon. 
'lbe ChanceDor shall conduct evaluations of DSP&S programs to determine 

theJr eJFecthreness. Evaluations shall utWze an exteniil ~ review prOOEIJIS 
foll~the accreditation model Theevaluationaball, at a mtnfmum, Provide 
for the jathering of outcome data, staff and student ~tions of ~sram 
efl'ectivinelll, acceu ~ta of Section ISOC of the Feieral Behahflftation 
Actof 1S73 (19 U.S.C. sec; l:':le and data OD the :f ementation of the program 
as outlined ln Education Se1ltlons M8l50 78600. 
NO'l'Ei Authority cited: Seotlona 71090, 'l'a'OO and IM8llO, Educatloll Code. Relerenae: • 
Seatiom '18800 uul aao, &huiaHon Code; and 19 u.s.c. m 
HJSToRY1 e 

1. Repealer uul new ll8Cltion Bled :wNSi operative 4..-.aa (lleglal'er 88, No. 16). For 
prior history, ee Begiater 88, No.18. . 
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TITLE S C.\:--mlNIA COMMVNn'Y OOu.EGBS §!el: 
IR1al IW a-., ti t H•I (P.., 651). 

• S605'-~ AwUll. . . . . . ' 
F 'Pie Chaneellor shall= !Or OJHdte ~11.cms·-..d audits· of D~ti 

~:rT!1tum=r:~'=:'L~~=~ 
ChanCellor· lb.)' ~ alkioatiODi to retlect vilidaticm and audit ' 
NOT& Authodty cit8d: Sections 71- 78llllO and IM8llO, Educalion Code. lle!enmcer 
Secllona 71BJO and 8CllllO, ~ Ci:ide. . 
IDSTORY: . 

1. Bepealer and new ·section Bled 3588; operative 4.f.8.811 (Besfater 88, No. 18). For. 
prior blstury, 11ee Register 83, No. I& . · . . 

Article 4. Personnel 
56056. Autborir.ed Prof'esdcpeal St:lllL 

or~':~~sen:-~the=~~c:i= 
Ii. the service ind sbiill meet the m,fnfmum. acaClemfc and/or~ 
' tial requirements set forth in Se<\tfous ~ of~ article. 

NO'l'El Authority cited: Sectlam 710lll, 78600 and 84SllO, 11'.Wrcation ·Code. lleference: 
Sec:tiom 'l.8600 and 84SllO, Education Code. : 
IUSTOBY: . . 

L llepealer and new &eCtlon Bled 3-SBS; operative 4-518-88 (Biiglster es; No. lfJ). For 
prior hlatmy, see "eslatm 83, No. I& · 

56058. Coordinator of Disabled Student ·l'rolrmm and Semces. 
F.ach ~cimlin2 community collete shall" derdgnate one certi8cated em-

PioYee aa the CoordlDator of DSP&S. F"'orthe pu1:po11e oltbis.~ the Coor· 
• am&tor is deBned as that individual who bu fesPomibJlity for the clay to day 
~ofDSP&S. Thed~ CootdinatOr musthofd acredenti8lfssueii 
bY the Board ol Govern~ ~the bolder to perf'mm tile types 
oF duties the coordinator perf'orms fw e.a colll!B! ~ot. . 

In addlti~ the CoordiDator must meet the toJJ9WiD1 minhnnm standards: 
(a) Hold an appropriate DSP&S credential; and/or · 
(b) Have tw.o -(!) years full time experience or .the equivalent within the last 

fo1ir <tJ: ii>. one or more of the lo~ fields: · 
(1) ction or counseling or .both in a higher education prognQD for 

students with diaabllitles; or · · . 
~ (I) .Admimstration of a program for students .with disabilities In an inStitu~ 

tlon ol hlP.er education; or 
(3) Teachipg, ~or administratlon in secondary education. working 
~y or exclusively in programs for students With dsfabJlities; or . 

(4) AdminlBtratlve or sup8rvtsory ~In industry, ~t. pub
lic agencies,. the ~. or private soCfal welfare organiutlCa, In whicli the 
~es of the poalticin were predQmlnantly or emlnslvely related to. 
persons with disabilities, or 

(c) Meet the requlrementll of Education Code Section 84850.&(b). . 
NOT& Authority cit8d: Seotlona '7109!. '71BJO and 84SllO, Education Code. Rererence: 
Secttom '78800 and 84llllO, MH!l!tion Code. . · . 
IUSTOBY1 · .. 

1. Repealer and new section Sled 3-588; opeiatlve U&88 (Register 88, No. 18). For 
prior hhtory, see Bepster 83, No. I& . . . 
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· § 56000 CALiFoBNIA COMMUNITr COI.IE011'.S T1Tl:.E S 
(p.651) (R...-&NO/.........-.,. 
S6ll60. .Counselor, Disabled Student Programs and Seirioes. . . 

~telurpose of'thia section, a C011DB81or of DSP~ shall be. cie6nJ1.p ~ 
and~~':i~;.Btthe·~unttf~i 
Counselor Creaential pmswmt to Secti~5il10:i'he DSP&:S counselOJ•i1iall ·. 
further authorized to fnatruct courses in gufcl8nce/couiueling,or collep orien· 
tattoo and to Pl'OVide intake coumellng usenmenl:ll slid/or scre8DiDg8 for stu
dents earollea Jn DSP&:S. Jn addition; the DSP&:S Counselor must meet the 
followillg _ J!!inimmD standards: 

(a) Hold a masters degree in BehahJJitation Counseling; 0r 
(b) Hold a masters de~ in a 8e1d of~ education with completion of 

!4 semester units of upper diviaion or~ level counework with empbR!ds. 
in~~ student~ ~olo§"lll'·_socl81 ~or 

(c} Hold a masters d~ in COUIJl!81q; Pi~ ~ent periimlnel, pa)'· 
cborol)', or social~ with !! or more semester units fn ~ ~vtalon or 
~ level coursework ~cally in the ~ or· rehabflitation of 
individuals with disabilities and have two {S) yeirs fdll..time. ~ or 
equivalent within the last £ouf (4) ~in one or more of the follOwing areas: 

(1) Counse]q and/or guidailce for studenb with disabilities in' an lnstltu-
tlon of !Ugher ecfucation; or · __ 

(S) CoUnseling and/or guidance for secondary school students with dfsabW. 
ties; or 

(3) ~ and/or gufd.ance in.industry. , p .. ·· ernmen. · t, pub~-~ 
~or pnvate social welfare organf?.atfons fi1 which the~~ of 
the POBition were predominantly or musively"for~ withdisahfllties; or· ,'' -

(d) Meet the.requjrements Of F,,dncadoil Section 84850.8 {b). - W 
NOTE: Authority cited: Sectiona nllfD, '18flOO and NB50. F.ducatfan Cochi. Bererenae: . 
Sectlom 18600 and 84BllO, F.clucatfao Code. · 
. :RY: . 

Bepealer and new sectlOn Sled 3-19-88; operative 44IMl8 (lleglater 118, No. 16); For 
blstmy, see Register 83, No. l& . . 

S60IB. Waiver of Mhdmum llequlremenb for DSP&S <:ounselon and Coor-
dinaton. ' ' ' 

A waiver of the mhllmum ~ts for DSP&:S counselors and Coordina
~~be aranted a:,?~uest to the Chancellor. The wai~ reql1!!Bt must 
be subxDlttecI to the 1 . r'by the college~ or~. . _ . entand 
must contain a detailed ~tion as ~why no individual meeting the mini
mum ~ts was aVailable to fill the }l~tion.11le ~...- "1lust further 
document that the level of services to dfsabled studenb will not be redliCed as 
a result of pers__onnel not meeting mhilmtnn ~ulre'mbnb. 'Ibe request shall 
also Include a 4escriPtton of the actions the college and/ar district expects to 
undertake, and esttmated' timeJinea, m order to employ personnel Who wdl 
meet the minimum requirements. 
NOTE: ~utbority cltedi Sections TlOfD, 786llO and Mll50, EducatlOn Code. RefereDce: 
Sections 786llO and 84BllO, Education Code. 
HISTORY: . 

1. Repealer and new ~ filed 3-19-118; operative 44IMl8 (Bql•ter 88, No. 18). For 
prior history, see :Regiater 83. No. 18. . . 
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'EITLES 

.. ' . .. . '•. ' . '~: . 
. ·.·~" 

Article 15. Funding 
56068. Allocation. ,• 

The Chancellor shall allocate funds to e&ch ('.ommnritty c.oJleKe District for 
~e in eachcollegemaccormmce with the ~eel DSP&S ~.The 

• District on ;t!°~ ~tion of~ een colleges within .a 
NOTE: Authority clted: Seatlons nom. 18600 and 848llO, EclnnaHou Code. llef'erelu:e: 
Sectiona 7BfllO and 848llO, F.doopHon Code. 
HISTORY1 

1. New lleGtion 8lsd ~ operative .as.811 (lleglater 88, No. 18). 

56070. Criteria for Funding Served Sbiclenta. 
When counting Students served for the purpose of funding, each· student 

must meet one or more of the £o1lowlu criteria: . 
(a) Be enrolled in a general college cfass and receive three or more contact a. b01D'S of~ service11 per term; or · 

p (b) Be Snrolled in a sPeciil cJass; or . · 
(c) Be enrolled in tbiee or more units of iap~ independent study, 

suDervised or mnmwed by credentialed DSP&S Sbdt. · · 
. bSP&S fundi ihal1 be allocated only for students who have completed the 
registration process and have paid or received 11, waiver of £ees. 
NOTE: Authority cited: Seotkms 710!0, 18600 and IHS&O, Eduoatlon Code. Rererenoe: 
Sectiom '18600 and 848llO, F.d11catton Code. 
HISTORY: 

1. New seotion llled 349-88; operative 4-5'.B-118 (Register BB, No. 16). 

59071\ Direct EDell Costs. 
Direct excess costa are~ which do not dnplicate ~ coJJeP

or COJDIJ1UDi,ty resources mid are incurred to meet the ~tional Deeds Of 
students with di&abllltles through the proYlslmi of ~ claises and/ or serv· 
tees. Only expenditures in the £Ollowlng areas may b8 claimed as Direct Ewss 

t Costs: 
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tifile 
~-). 

'11le . . tlmttnent fUnda . " . • . . ~ mmt lie . : . b" 
~. specie•= lmlrucllcm ..... .:=:re: .. ;.c-.. Of thU= 

No'rE: Aldbority altedi $ectlau&' nallD. 'i8lllo llld limo, 1!'.duall:lan Cude. llel'eftmoe: 
Sectbll 'lrBJO ad IN8l50t JMncatkm Code. . ·' . . . . . 
BISTOBY1 . 

l. New lleClian flllld NN8, 0peratirii 4588 (Beglster 88, No.16). 
-. Det,rmlutioa m Direct El •• Com · · · · · 

Direct ~ cod.s; u deBned tn 'S8Ctioii. B1B or this .............. shall be 
pJ_OVelJ OQ.lf'after pidil' eliss ~ dafWl\ttend1mce_,a~t q"jSi 
Other~ bu ti'een completely u1Wzect These tncomeaources shill fnclnde 
~-be~W~ · · · 

l~ 
Voeational F.clucation Act (VEA); 

b Local or college contrlbutiOn/su~ 
c Federal/state or local asSlstance sRmtst 

Value of vohmteera. 
• NOTE: Aatborlty cited: Seotiom 'llOIO, '11181111 and 8'fllJO, &luoaHmi Code. Bef'erenoe: 
, SeaHom 78!llO and 848IJO, l!'At11!8UOD Code. . 

HJSTOBY1 . 
L Bepealer and new l8Ctlon &led :Ml9-88i operative 4..f.8.88 (Beglnm 88. No. 18). For 

prior lditory, - lleglstm 83, No.18. · 
5608t. ~to ADooation. . . 

'lbe C!haDrellor may adiust the allocation of any college during a given fiscal 
year £or one or more or tlie ~ reasons: . 

(a) To a4ust for over or under allocated amounts in any or three prior fiscal 
~ . . 

(b) To ~ for over or under nHlhatfon of current allocations; 
(c) To acUUstfor over or under allocation resnlHng&omaudita or validations. 

NOTE: Authority cited: SecUom 7lll10, 78600 and. IMllBO. Edmiatkm Code. lleCmencei 
Sectton• '18llOO and 848IJO, IM1101Uon Code. · 
RISTO~ . 

L Repealer and new sectloD &led HIMl8; opmalive 4..fB.88 (Beglnm SS. No.18). For 
prior blltmy, see llepter 83, No.1& .. 
S80M. District Fiscal ~--Contribution. . 

The distriat Baca.I ~ty sb8l1 be to fund the cost of~ services 
• at rates wbieh are at ~ to the ~ cost ~ ror sen!fces 
, offered by the college ff the sbidentrecelves duiSe B\'loes exclualvely through 

DSP&s. · 
NOTE: Authority al.tad: SenUon1 71.0?D, 78600 md 848llO, FAn""UOD Code. Bel'&auc.-e: 
Senttmn '18800 md IW8ISO, Edmmtfon Code. . 
HJSTOft1 . 

L Repealer and new aecUon 81.ed HNS; operative 4..f.8.88 (Beglater 88, No.18). For 
prim bDtory, - Bepatm SS. No. 1& . 
58088. ~ Not 1i'undecl. · · 

Funds man a be provided for the~~= 
~ ~~ ~ COBtB,mclias:11a&'ofthecollegebnstness 

(b) Admlnfstratlve salaries Ind beneftta, with the exceptlon of the DSP&s CoOidlnaton . . 
(c_) Indirect ~ such u beat, llgbt, poft! and~ 

._ (d) Coats of coDsb-uctlon, ~&removal or mOdlftcatlon of minor arobl· 
• tecitUral barriers, with approval Of the Chancellor; 
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c Sub'chapter 7. Occupational Education 

Article 1. Vocatlonal Education Contracts 

8B800. DllflnlllonL 
For !hr: JllllPOR9 of this '!lliolllt dJe following dcfinitiDDS apply: 
(a)VoeatiaaalMuc:ationC01111Bet111C811Sawdtbmas-mcntbetwecn 

I)' community eoJIDp district and BCOidl&elm" wilkb meets fll8ndanls 
llllCJibed herein to pmvido voealional lmllrw:lian to BIDdcnts auoJlld 
'M!l!mnnltyCJOllllps.SuohllplltJlllllllllhalialsobel'lltqllbadtoc:omply 
itb Ille provlaiDmofllltlgl&tS (COllllDCllChiswlducotianllO!HI) of ohap
r 1, part 6 of the lldSlllicm Code. 
(b) The Callfcnnia &atilt Plan for VOC!!!thmal Edncalion 1111111118 llD offi.. 

al aa-mmt between the United Sratm ConnniaaiCJllCf of Bdncation 
Id the Callfamla Stalo Board ofNncet!on wbkb providm atandmds, 
llicics, and pmcedmes that llhall apply lo the Dptlllllinn pf variDPB 
1B8CB of"°"811anal Mgmtjm to qualify forflnanclal anppmt from Ibo 
lucalion Amcmdmisn1& pf 1976 (Public Law !14-482 and 95-40), part 
, VooR'inpaJ l!dmation, or any anbauqucnt fedaal lllptetian 
(c)~11111CdlnBdn ... timCodellCClionso92meansanypri

lfD paslllecnndmy sohoo1 aadmrizcd orllppJUVCd pm&1111111 to ti. piovi-
1111Bof0mptcr3 (mmmcncinswilb llCCllon 94300),and wbkh bu bean 
opmaliannolleutbantwo(2)fullcalendarymnprlortolliocffeative 
ltc of thcccntmot, to provide WCBllnnal llklll llllinlns Blllhcrlzcd bf Ibis 
llllo. 
(d) Bllsible cmlB means all direct and lndlrccl 111lmd imlrw:dnnal 

ISIB but dacs lllltlnclnde npcnditnm forCllfdtal oallay (60Dcategory 
thr:CallfomiaQmmumltyc:aJIDpaBadptandAO'OQIJlinaMllllnal). 

1111!: Au1bority cited: Sccliam 809:, li6700 llllll '70ll01,ai-!nn Cade. JW.er. 
- Oiaplet 1, Alliclo 5 (CWiiUeaai"8 willllr~ Bll!IO), Dlvlalaa I, l!kfuea. 
mCocle. . 

fflnun 
New~7(--..5!6001bmqh55Ql,-a1uwztain)filed~74; 
ell'ecdwi diidledi day llll:n:lflor (llCBilllr 74, No. 17). 
Amc111h-•of IOClian ad N0'11111led 11-4-77; tlll'ecllve 1blrlledi da;y lbom
lftm' (Rqisa:r T7, No. 45). 
~ofllllbcllGler I bndinl...., 1 .. .,., ofl!lllU I baal!ln& llld l9llClller a new secliaa 51tim flled4..,f7-c; dfeclive llliltielb da;y llleiafltz (RegJa. 
Irr 83, No. VB). 
Amcwlmou1of...ilaollllllmlae41aOALl'arprillllqoalJpunwmtto0-
11111111 Codt ....sion 11343.3 (Resister Pl, No. 23). 

888D1. DeftnlUDllL 
Om Aullioritycltcd: Sccdmm71~8092,BdumtlaaCode.Refennce: a..p. 
r I, Allill!e 5 Cw!Ds with SoCllim 8090) of DWiaion 1 of lbe F.tnmuftm 
tide. 

llinoaT 
Anwmlnw:nttlkd 11-4-77;dl'ellllv•tbillldlada;yllmaftlr{Reslller77,No. 
"5). 
A""" tmcnt. atmbsecllaa oo mm 1-16-81; affecam ddrlledl c1ay lbemlftcr 
(ResJscer 81, No. 3). 

'll&ipellcrfllal 4-27-83; efl'ecltlve dUdldh day dll!realler(Rqlller83, No. 18). 

l5I02. AUlhorlly to Contnt:t. 
/ul.ypommunll)'collDpdislrictordialrictamayCllllll'Bl:twitbBprivato 

ostaec:ondmy llDhool Blllhmir.ed orapprvvcd parBllllllt to lhe pmvlslona 
f ohaptm3 (cnmm"'""'lllwilhsaolian 94300) of pmt59 ofllulEdncat!on 
:ode mid whlob has bcoll In oporallon not hlsa than two fUll calendar 
an prior to Ila Dffcollyo dalD of llUllb oomract to )llO\'ldo VDCBllnnal 
kill tnlnlns IDlhmlad by tboBdncallon Code. Any com11mnlty collep 
llalriatlllB)'CODlmlltwilbBlllU:tlvityce!!ter,WOJkacdvilyoontcr,orahel
und worlt shop ID provldo WCBllnnal skill tra1n1og authorlzed by Ibo 
!llucation Code 1n any adult educallon pmsram for anbstantially hamll
:appod pmana opcn!ed pnmuant to llUbdlvlalon (o) of scctlan 41976 of 
ho Educatln11 CcMb. 

f 55603 

All GOll1l'llCt8 bDlWDC111 Co!!l!!!!!!!ity callop dillrlctand a pJfvatci JIOBI· 
llCCOlldary achool .-ln!o pumuant to tills BCCllon, or an aodvby cen
tcr, wmteontcr,orahcltmed wmtabop shall do all of ti. followins: 

(I) Be appnmd by lhc Cbancellar. 
(2)Providllt that the lllllOlllllccnllllctcd for ponllldentllhall notoxceod 

Ibo tolrll dimctlllld indimct coats to pmvldo lhD l8lllD tralnlns In tho IXIJll
mllldtp oollops or the lnltion the private poatAoom'my school chargea 
Ila priVlllll lllDdonll, wblchm:ir la lowor. 

(3) Provide tbat tbc CDllllD!lllil)' callQD Bllldant1 ICOClvins lrllinhls in 
apriwmpostHaom'myacbocl,oranacdvilyccntar,wmtllllivitycmitor, 
orllhcJmmd wmbbop pllllWlllt totbatCan!nictm&y not becharpd addi
tional tuition for 811)' tralnlns Included in tho~ 'lb llllmdanco of 
lhm&t BIDdCll1s pnmuant to B CllllllBct anthorlr.cd by this llCClion llhaJl bc 
IRCIWtothecn~cnllcpdisllictforlhepmposeapfapportion
lllClllB &um the SIBlll School Fund. 

(4)Provlde that all JllVsmms. CllUl'8C8, and clanoaofinmucdon llhall 
meet lhD B1Bntlarda Blltl forth ltl the CBllfamiaSt&lo Plan for Vocalianal 
Rdmrt!nn, or is a couno of llt!ldy l'or adult BCbools approved by lb Do
pmtmmt of Pdnolllion mum aecdon 510!l6 of tbcBchmatian Codli. 

'!be amdcnts who atrmd a private pclllllCoGolldm acbcol or an aclivity 
ccnu:r.wmkaallvit;YccntarorabDl!eredwmbhopJlllllllBDttoaCOllllQt 
nndcrtblsaoclion shall be cmolleeB pflbeCOllllllllllltycnllogo and Iba vo
oalional lna!mclian p.i..wiclcd pnnnant. to tbatCllll1nOtahall be nndcrth&t 
IOll:lnsivocan!mlalldmamipmentpftbcsa-nlnsbadyoftbecontmct
ins colllllllllllty CDllago dlalricL ThD Cuncdlor may awllt the accowua 
of both tbc dlatdctand lhD priyalO party involved in thDBC aonlracts to the 
OlllcDt m.ca8ll8I)' ID lllJllRl lhe lntDsri11 of the pnblhl l'unde involwd. 
NOll!i Aalhodtr olteil: Sa:liom C5671111 lllCI 709Cll, lld..iloa Calo. Refam= 
9a:llao '70llOI, Bduca1ioa Cada. 

llimm.Y 
I. Adopdor>.of leCdoa mllnlum ID OAL far !llillllnl! lllllJ pamaml ID Gavem

- Code -a 11!143.8 (Rcgiatt:r Pl, Nit. 23).-

f 8H02.S. Contram for Vollllllonal EdUCllllon for 
8tudenla with lmp1111rad Phplaal Cllpaolt:J. 

Nolwllbs1and!nganyproriaionlnlheBchtortirmCodetoth&tcomnry, 
Ila gcml!:~ bomd of a eomtDPnity collep dlBlrialand a propmtary or 
lllll!pl'OfA arpulzatlon. a pablic c111ity, ora JllOPllD!my or-pmfit pri
\lll;corpumthmmayentcrln!oaommaotfortbeedncat!wofcx•n••1111r1hy 
CD!lepBIDdollls whcae capacity to fanction ii impaired by pbyall:a1 dcfi.. 
cleiicy orb\jmy, In VllClllianal cdncalinncJanes to bacandncted forancb 
llllldmua by Ibo pniprlDlar)o or ll01lplllfit arpniut!Pn, lho public Olllity, 
orlhD proprielary or nonpmfit privatocmpomtlw ma!n!alnlq the vcca
liCllllll eduoo1 ion claa8'8. All imlbuotion pnrlllllllll to this acodon shall be 
eppuved of and anpcrvlsc:d by tho Bovemins baard pf lbD COllllD1lblty 
collagecllatrictandahallbocondnctcdbyesadmnfoemploy=s. Th&tllYC!'
llF dally BttendanC&t pf such mmmmnl~ callcao llUdonb Bllaldlns 
cl&na, und&trthe piovia10llll of this accdan, shall be indiled tc ti. CDm

lllllllity collep district and collt:ge Cl1ldlt may he 8l'lhtcd llll1dcma who 
M•!afamm!ly oomp1elD the couno of lmlmationa in a1Xlb claws. 
NOl!J Ambor11Y al!M: Secillam CICl70D lllCI '7ll901, B4um!nn Coda. Rel'erea= 
Scladao '7CKIOI, llduallian Cada. 

llimm.Y 
I. Adapdaa af m:daa lllbmlmd 10 OAL far lldnlllUI oalJ pallUllt la~ 

llll!llla..le .-Ion I 1343.8 (Regisu:rPl, Nit. 23)." 

f llS803. lnetruallonat Purpoee. 
. Con1ractora shall provide YOClllhmel, llltClmlcal. Bild ~ in-

8lnlollon111lalcd to &llnlmnmt of atills, ll:nowledge. and llllilPdcs BO that 
lllDdmlla may be pmpmad far. 

(a) CJalnM omp!Dymnl. in the occupalinnal ma for wbldi lnlnlns 
was pnMd&td, or . 

(b)Occupatf.cnalupgndlngatillllldGDIBwmhaveblghcrl&tVehklllare
qalred by new and obanslns t=llnolcgy and employment pmatlcea, or 

(c) llntollment in men adwnced tndning prognuna. 
N011!1 Alllharityched: Seotlom 8092. 6670Dllld 70901, &ballaa Code.~ 
enae; Qmpti:r I, Ardcl= S (OM"mencl,,8'wllhliecllllll 8090),Dlvlaitm 1, Bdla
litlaCade. 
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f S6050. Review or DSP&B Phigidiii Plan, Enrollment 
, , . RepDrlli and Budget. . 
: AD plans, emallmcnt n:pm111, and budpt shall bo n:>vlewed and cve
llllllcd by Iba Cham:cllorwllhlnninety (90) days of receipt. The Chancel
lor shall approve plana in whole or in part for fundios. 
NO'll!I Alllbcrilydlod:Secllom710:ZO, 78600md 84850, llduoalion Code.~ ..... 
..,.,., Secllaas 78600 and 84850 Educatlan Code. 

ffuroay 
I. New eectlaa flied 3-2!1-88; opamlve 4-28-88 (Resillel' 88, No. 16). 

0 HOU. EvalllllllDn. . 
Tho Cb8lll:Cllor &ball conduct cVlllaaliooa ofDSP&cS programs lo do

mrmlnD tbllir effectiveness. Bvalualiona Bhall utilizo an extemaJ peer~ 
viow prncen folJowins tho eearedlla!ion model The evelnlllion shall Bl . 

· a minimum, pmvlde lortbc plhcriq of outcome dale, staff end B1Udent 
pc:recoptiDDB of J!!OSl'lllD cffccUvwsa, lllXlC88 requhem:mta of Scetlon 
504 of the FcdcraJ Rcbabllitalion Act of 1973 (29 u.s.c. Sec. 794), and 
data on tho implcmcnllldonoflhe pzDSr&111as outlined in Education Code 
Sections "48SO and 78600. 
Ncm!1Alllllarkycltal:liecliaas71020, 78600and84850,llducatloaCcdc.Rd'cr
cm:e: Sccliom 78600 llld 848SO, &llll:mlan Cade, 29 U.S.C. Sec. 794. 

ffummy 
I. Rqieala aad new Rdion filed 3-2!1<-88: apaaive 4-28-88 (Reglsb:r 88, No. 

16). For prior hillol)', ICC llqimr 83, No. 18. 

186054. Program Audits. 
'lbc ClJancellor shall provide for on--slte wlldellons and audila of 

DSP&S JlftlJlllllllB lo dc1mDlno Ibo accmaoy of IM n:pm1lld number of 
etadcnlsscrvcdendmpondl11naflimdapursuanttothcrequimnmtaaf 
this c:Jmptcr. 'Ibe Omncollar may adjuat allocatiDD8 to ref1cct valldatlon 
and audit findings. 
ND'l'.l!I Ambaritycltal: Seotiaas 71020, 78600tmd 84850, BduoaliaoCode.Rd.,.. 
""""'Sect1om 78600 am 84BSo, Sduoalloa Code. 

lflmlay 
I. Rqiealaandaew llCCllaa filed 3-29-118: apaallve4-28-88 (Resister 88,No. 

16), l'or prior ..W..,, ICC RqPsta 83, No. 18. 

Article 4. Personnel 

I 611058. AuU1ortzed Profenlonal Staff. 
Pasona providing mvlcea in lhe DSP&S JllOIJl'lllll as coordinatorB, 

co11111Clora arinB1raclora Bllllll posaesa Vlll1d Community College=dc:p
liala authorizing the service pmvldod. and BbaU meet lhe minimum ll:B
demic and/or. uperi1mlial requlrementa act forth In Sections 
S60SP-Stl064 of Ibis article. 
ND'l'.l!I Alllhorll)lcbed: 8ecllans 71020, ?8600and 84850,Bduallion Code. RcJ'cr. 
mcc: Secllons 78600 and 848!10, Bdualll"" Code. . 

ffmoay 
I. Ropcalrr andmw llCCllaa filed 3-29-88: apclll1ive 4-28-BB81Register 88, No. 

16). fer prior hislm)', sec Rcstnor 83, No.I B. 

§ BIOS8. CoonlinatDr or Dblabled Student Programs and 
8arVID81. 

Bach partii:ijia!lng community collcgc ebal1 dcsignale one certificated 
employee BB lbcCaonllnslor-afDSP&S. Fartbc purpose of this aeclio:i.. 
Ibo CocmllnBlor Is dcfinad as lhat Individual who bu reaponalbllhy for 
the day 1o day opemlian of DSP&S. 'lbc desipatlld Cocmlinanlr muat 
hold a CICdential inucd by the Bomd of Gavcman which euthomea 1bc 
holda-ro perform lbc 1ypeaaf dutiCa lbc aamdinator pcrfmms for tho col-
lege dislrlcL . . 

Jn addition, lhe CoordlnBlor must meet lhc following mlnlmum B11111· 
dank: 

(a) Hold an appropriate DSP&S ctedcn1lal; and/or 
(b) Han two (Z) yem fllll llmecxpcrlonce ortbccqulvalant wllhlll the 

lut four (4) yean In ono or more of tho following fields: 
( t) lnstrugtjgn CIJ'C0111111Cling orbolh in a higbereduaation pru11111111 for 

swdenlB with dlaabWtlca; or 

(Z) Admln1atmt1on of a pmgram for atwimdB wllh diaabllitics in an in- , · 
atllotion of hiabcr educalicm; or 

(3) Teaching, CDllDBCling or admlnlaUetion In llCCOlldary education, 
wmldna pmlominanlly orexcluaivdy in prosmms for81Udon1a with dls
abllllics: or 

(4)AdmWalrati.voormpcrviam:ympcdcncelnlndW1ry,sovcmmeo1, 
public 11pncica. tho military, or prlvetc social wi:lfare cqllllizationo, in 
which tho nBJIOllBibllltica of lhc position were pmlominantly or exchl
alvely n:laled to persona with diaabllltica, or 

(c) Meet tho requimnenta of Bduaatloii Code Scotian 84850.!l(b). 
· N01B1 Aulhodlyaltecl: Secllmm71020, 786001111d84850, Bdllcaliaa Code. Rd""' 

emr. Secliom '8600 aad 84850, Bdw:alion Cade. 
Hinoay 

l.Ropealcrand mw ICC!lon llled 3-2948: apendlvo4-28-a8 (Regjaier 88, No. 
16). Porpdar..W..,,accRepi.8!, No.18. 

§ B8080. CounaelDr, Dlllllbled Student Progllllllll and 
8ervlD81. 

Forlhe purpose of this aection, a counsclorofDSP&S abal1 be defined 
BB ecatlficatcd COUlllldarpiovidins •cadcmic, penonal and vOCBlional 
gaidance and cciunaeling in accordano.. widi tho BllUldmds for Ibo Com
munity C:Ollege Counaclar Cndonlial purauant to Scoliml S2140. 'lbe 
DSP&cS c:owue1or shall be farther lllllhorlzcd lo lnmmt eouraee In sul· 
dance/C01111B111ins arcollese orientalion and to pmvlde intake cownelins 
liaa"'l"'"llB andlar-mnp foratud&mta cnraJkd In DSP&S. Jnaddi· 
Ihm, the DSP&S Coumclar IDU8l meet lhc following minimum suin. 
dllnls: 

(a) Hold a masterB degree in Rehabilitation Counseling; or 
(b) Hold a maa=n degree in a liDld of apcolal education with comple

tion of24 aemeater unite of upper dl'l'lalon or paduatc level COUrtiework 
wlthcmpbaaisincounscling,guidenoe,studentpmonncLpsychologyor 
BOCial wellin; or 

(a) Hold a ma8leia depee in COllllBCling, guidance, atudcnt pcnonnel. 
psychology, or social wclfan!, with 12 or morr:"BClllCBlerllllits in upper 
divisionorgradualelevelcomaewmtapeclficallylntheCOllDllelinsor111~ 
·babllliatlnn of Individuals with diaabllitiea end have two (2) ycan full-
11me mpmbonceorcquivalcm within !helaat four(4) yan ID one or1DD111 
of the following llJCllB. 

{I) Caunaeling and/or gulden= for llll1donls wllh dllllbWtiea in an in
stitution or higher cducathm; or 

(2) CollllBCllng and/or guldanc:e for accondmy ecbool atlldenta with 
disa~a:or 

· (3)Counaollngandlorgnldanccinind11111y,govemmau,publicesen
cica,mllltary or private social wdf""' mpnizalions In which tberespon
aibilltica of the position wae predominantly or nallllivdy for persons 
wllh diaabllitica: or 

(d) Meet the requin:mcnta of Bduc:atlon Section 84850.!I (b). 
NOTl!I Allllmrily died: Sceliona 71020, '78600 and 84600 and 84850, Bducalion 
Cade. Rd"'"""': Seellon 78600 and 84850, Bducallon Code. 

fflnoay 
I. Repealc:r mul new llCCllon 81ed 3-29-88; aperalive 4-28-88 (Resister 83, No. 

16). For prior~. ace Rcsis1er 83, No.18. 

I B8082. Walvar of Minimum Requirements fDr DSP&S 
Couruielant and CoanllnatDre. · 

A we1vcr of Ibo minlmmn n:quiremcnta far DSP&S c:aunselcm and 
Coonl1Delon111BYbesran~uponrequcattolheOianccllor.Thcwaiver 
request must be aubmllled to lhe Cbancellor by lhe college prcaident or 
aupcrinSmlcnt andmuat CODtllin a detailed explanalioD BB IOWhy DD Indi
vidual meeting the mln!mnm n:qulremcnta WBB avaUeblo ID fill du: posi
tion. tho nqllC8\ l!l1IBI fllrdm docwncnt lhat dm levc1 of scrvic:es lo dJs.. 
ab1cd 8111denta will not be .muced BB e ICBUll of pcnonml not meeting 
minimum requbemcnta. Thc Rql1C8t llha11 also im:lude a dcacriptlon of 
eotiOllB the college and/or dlslrlct expceta to !Dldcrtab, 8lld catiinatcd 
timetablea, In order to employ pcrsmmcl who will meet the minimum n:
quhemonta •. 
NDIBIAlnhmllycllod:Sccliom?IO:Z0.78600111!"84850,BdllcallooCodc.Refer
eaoo: Sccthma 78600 and 848SO, BilllOll!on Code. 

Page358.ll 

518 

91 



1156064 BARCLAYS CALIFORNIA CODE OF REGULATIONS Tille! 

. lbmJay 
· 1.~mlll now oecllmfllal3-29-88; opaa!IYe4-28-811(Resl*r88, No. 

16). f).'"l'priorbi's!aiJ,seoResDrcr83, No.18. 
2. Edllorlal..........., of prinlinaenvr ln llnl pamaraph (Regillef Ill, No 31). 

A Dlaal:lled 81udent Program1111nd 8ervloea 
9 lnltruotor and Barvl- CJ9dentlal. 

PmDll!llll rcBpODBiblo fur lbc proYisiOD of butructlon and lllll'Yice ID 
Bl1ldcnta with cllsabllilies mllll poas1:1111 the DSP&S lnsttu.."lm/Scrvi=e 
Cn:dcndal defined In scctions 520115-52087 of Ibis part. 
Nare.Aa~dled:Sectlam'71020,'7HOOllld84850,BdmaticmCode.Refer. 
....., Smli01111 '78i51lO tmd 84850, Bduoaliml Code. 

ffrmmy 
I. Rcpcalerlllld 111Wrectioafiled3-29-88; opaa!IYe4-28-88 (Ro,mt.r B8;No. 

16). For prior hillaiy, seo Rqlsla- 83, No. 18. 
2. J!dlllldal camcllc!nofprialbqienor(Resislcrlll, No. 31). 

I 88086. Authorized &upport Slaff. 
Baab COJlllDllllity collep dislrict may cmp!Oy non-certifiiiat eup

port atalI Suppon Bl8ff shall functiOD under the direction of ceJtiJicalcd 
persons cnldomlaled In the m:ea far which 8Cl'Vices and insauetlOD are 
provided. 
tol'cmo Ambodlydled: liloctiom'71020, 7BISOOlllld84850, &Dalian Code.Rarer= Scdiom '78400111111 84850, Bdacalloa Code. 

. ffrmmy 
l. Ropcalcrimd """llCGllcl!lllled:l-29-!&8; apentlve4-28-8B (Resl*r 88, No. 

16). fGr pdar hilulry, -Jtcsimr 8J, No.18. . 

Article &. Funding 

I 68088. ADOCllllon. . 
TbD Ciancollar abaU alloCaJD fmuls to caob Comm1mt1y Collese Db

•lct &ir ~ la each collcp in acoonlance with Ibo approvcJ 
DSP.t.S plan. 'J:lle chmu:ellor may BUlhmta redistribution of fimda be,. 
IWee'a colleges wll bin a Dillrict on applicatioa of the Dialrict. 

Nom AlllhmilJ cited: 8ecliom '71020, '78600,and 84850, Bducallon Code. Ref. 
aace: Seclioat 786DO and 84850, Bdncatlcm Code. 

HlmJay 
I. Now ....iicm filed 3-29-88; operalive 4-26-88 (Reglsrer 88, No. 115). 

f 68070. Crltllrlll tor Funding 8ervad Btudenta. 
When colllllinl SWdenta served for the purpose of funding, each stu

dmit must meet 011C1 or more of the followlns criteria: 
(a)&OlllDlledlnasi:nmlmllcpclB11BundRCC!vetblHormanocon-

11et buun of apocial acrvleas per tm:m; or 
(b) Be amolled in a epeoial cJaas; or 
(c) Bo CllJOllod in tin= or mom llllits of approved lndcpcndmtstudy, 

supcrYiBcd orllpJll'OVCd bycredcndalod DSP&S staff. 
DSP&:S funds shall ho alloc:aled only foretudmte who havecamplct&d 

lho reshlmdon pmcesa and haw: paid or received a waiver of fees. 
Nom Aldbodty oiled: Secliam 71020, '78600, amt 84850, Bducation Cada. Ref'. 
- Seclioat '78600 and 84850, Bdl1eatioa Cade. 

ffrsroay 
I. New 8"Cllaa li1od ~8; opmudvc 4-211-118 (Resl*r 88, No. 115). 

188072. Dlreot ex-Coate. . 
Direct mma coata me npcnditun:e which do not duplioallo cxlsWig 

colleporCOlllllUll!llyn:aowccsand11111lncmred10maetdiccxcoptionaJ 
needs of Sllldimlli with disabllilles tbroqb duo proviBions of epccial 
olaaseaandloremvioua.Onlyozpondi-inthefollowJns11111118maybo 
olalmed aa Dlnct &ccBll Coal&! 

(a) Spcclal facllilics costa wbich me expcindltum far space, equip. 
mr:ntorfurnlanucqulledormodilicdbyduodlstrictandll!ICdbyduostu
denta. 

(b) Bducalional material COila which are expenditum for material 
specifically dove1oped or purchased to 88BiBt die student In the leamins 
pnx:llllll. . .· 

(c) DSP&S pononnel: 
(I) &pendlturea: forccrtlficarod pmoDll employed ID provide studmll 

1111J1POft and/or instnictiODal lllll'Yices; 

(The ant~ .. !511.J 
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in~mmunitycoUcpa.Sudlasr=mentiiBhallalsoben:qulmdlOcomply 
wirh the pi0Vislons of~5 (commcncingwilh 8CClion 8®0) of chap
ter I, part 6 of the Educallon Cade. 

(b) Tho Califomla SlalePlan for Vocational Edac:alion means an offi
,iaJ asrmnmt bctwcc:n the Unltc<: Slalcs Commil!Bioncr of Bducalion 
uu1 tbe Callfmnia Swa Board of Education wbicb pmvldea lllllndanls, 
JOIJcks, and procedureB lhat shall apply lo lhc opnation of various 
1haaes of vocational cducalion to qualify for financial support from the 
~ Amcndmc:nts of 1976 (Public Law 114-482 and 95-40), part 
\, Vocalional E.ducallon, or any e11bseqncm fedenil lesislatiOJL 

(c) Conuactoras llBCd lnl!dllcatiun Cod= llCClion 80!>2mcans sny pri
'81e postacconilary echool authmizcd or approved plDllWllll to the provi
ions of Chapter 3 (eom""'™'inS with section 94300).and which has been 
~ opaalion natleae than two (2) lilllcalc:ndar.1C1U9priortodtecffccllve 
8to of the contnct. to provide wcalional eJdll ttainingaulhorized by this 
:Ode. 

(d) Eligible costa IDCllll9 all direct and iDdlreot R!latc:d instrw:tional 
osts but does not lncJudc expndilmea for cepital Clllday (CICIO caleSofY 
I the Callfornia Community C.Ollepe Budget and Accounting Manual). 
ID'll!t A~ cited: Seclicma 8092. 66'700 and 70901, Educallcm Code. Refer
=: C.aptor I, Allicle S ccammmoa wilh Seelim BO!IOJ, DMsbt I, l!daca
an Codc. 

lhmmY 
.Newcblpla7(--...SS600llmJush55631,nat""""""'"1v)flled4-26-74; 
ell"ecllve ddltlodl day llmnftor ~ 14, No. 17). 

. Amemlmmllof oecllon andNOTBJlled I l-4-77;ell'ecthe lhlnielh day lbctt
aflar {Rlslll!r 77, No. 45). 

.RnealefoflllllclllpW I budlllll. ,_....,.,,,Of llllde I boadJns, 111111 mpealer 
aa-.iionS5600filc:d4-2'7-aJiefl'...i1vellli1Wdlc1aylbormlfter(Rogb= 83, No. 18). 

.Amoodmanof-msubmlaedlDOALlarprilltlqaalJpunumtlDOowan
mamCodeamion 11343.8 (RloJlalCI' 91, No. 23). 

618111. DellnWone. 
IO'll!t AulharilJclral: Sec1icma 71020. 8092, Eclucmlao Cade. Rmmi= Chap. 
:: 1, An1c1e 5 CCOllllllOllCDIB wllll Sectiaa 8090)ol'l>Wlliao I oflbo Bduoallan 
:ode. 

ffinmty 
• Amendmellt Jlled 11-4-77; all"ectlve thlnicdlday diaafler (Rqlstcr 77, No. 
45) . 

• Amendmeal Of aalmcclion Cs> lllal 1-16-81; eft"ac:tift ddllielb day lhanller 
CRqisla' 81,No. 3). 

• Repealcrfilod 4-2'1-83; oft'ectlve lhlltlOlh day lhcnallcr(Rcglstct83,I'~. 18). 

85802. Alllhorttv to Contract. 
AnycommunllycollegcdislrictordiauiclsmaycOD1111Ctwithaplivate 

ost accondmy ac:hool 11111harizcd orapprvved plD'Sll8lll to the provislona 
fchaptc:r3(cOIDlllCnclnswllhBCCllon94300)ofpart59ofthcEduCllll1111 
:ode and which bu been in operalimi not lea than two fuU CBlendBr 
ms priOT to the offcctlvc cliitc oI such conUUt to pnwidc vocational 
dU ll'llinlns &11tharizad bytbc Ed111l&tlon Code. Any community ooUcse 
islrict maycollll'llCI with an activity ccme:, work activity center, or shcl
.m woit Bhop to provide voc&J.ional aCll UTJning authorized by the 
ducatlon Code In any &dlllt educallon prosram for subalanlially harull
•pped persona opc:rated pmsuant to BUbdivision (e) af aection 411176 of 
~ BdllG&lion Code. 
All c:ontnota between acommunlly college diJlrict Bnd a private post

.Cllllda:ry echoal cnwed into punullllt to this aeclion. or sn activity coa
:r, work center, arahe~ workshop shall do all afdto following: 

(I) Be BptD'OYcd by the CltsnceUor. 
(2) Provide lba1the111D011111comncled for pcr&111dent1hall not ncccd 

:: tDt&l ~and ladinet costB to provide the aame ualnlns In tho com
: unity collogea or the tDltlon the private ~daey achoo I chargee 
, private Sllldanta, whiclmm' IB lower. 

(3) Provide lhB1 the community college 8llldanta ncelWls training In 
orivate poslSCCOlldary school. or an activity oenter, WO!kactlvltycenter, 
~ Bheltered workshop punuant totbal camractmay nDI be charged add I· 
lonal tuition far any training Included In tho COalnlCL 1be atlCIUWlQC of 
ao• lltlldenta punuant to a clllltr80\ &Dlborized by this ~ shall be 
mdlted to the Clllllllllllllty ccllcgo dlatrict for the purposes of appartian
~Ollll from the Stam School Fund. . 

(4) Pmvide that all pm grams, counes, end classes of instzuction shall 
meet the 8IMdards 11e1 forth in the California Swa Plan for Vocational 
EdllCllllon, ar la 11 COllWC af atwly far adult schools approved by the Dc
partmml cifEducatlon undeucetion .51056 af the l!dllca!ion Code. 

The lllldentB who 8llOnd a priwu. postaccondaey school or 1111 activity 
· cenll:r, won activity c:enterar ahc~ workshop JIUlllDBDI to a conU8cl 

lllldn this sCClion aball be enrollees ofthcCOllllllWlltycollcge and the vo
c:atl.ona1 inattuclion provided pursuant to that conlnlcl shall be Wider the 
excl.uh·ecolllJ"OI and manasemem of the go\'Cllllng bodyoflhc c:onuect
ins community calloge diell!C\. The Chancellor may audit the llCCOllllta 
of both thcdlalriC\and the private party involved in tbesecontnlCtB to the 
CXICn1 necessary to BBBDR: the Integrity Of the public fimds involved. 
NO?l!l Aulhorlly cW Sectiom 66700 mid 70901, Eduaalian Code. Refamce: 
Scclion 70901, lldumtioa Code. 

HlsrmtY 
I. Adopdan of.-lon IUbmllld toOAL far printlna aalJpunwml ID Oovem

mcntCodeRO!ian 11343.8 ffle~91, NO. 23). 

§ li5602.6. Contnlcbl for VocaUonal Education for 
Btudenta with bnpalnlcf Phyelcal Cllpealty. 

Notwllbstandins any provision Jn the Educalion Code to the commry, 
the sOYemiDg boanl af ii COllllllllllity collcp diB1rict and a proprietary or 
nonpzoli! arpnizatian. a public emit)', or a pmprielm)o or nonprofit pri-
1'11tecmparalian maycntcr intoacomnictfortbecd11catioa oCCOlllllllllllly 
college 8bldcnta whose capacity IO function Is impalml by phyaic&I defi
c:loncy ar btjuly, in vocational cducationclassct ID be c:ondl!Cledforauch 
BllldentB by the proprietary or nonprofit orpnlzalloa, lhc public entity, 
or the proprietary or nonprofit private CU!pDlllllon maim&lnins the voca
lional cducBllcm c:laaaca. All inBlnu:tlon PIUUll&lll to this aection ahall be 
approved of &ad BDpc:rvised by the goveming board of the colllDlllllity 
collcgcdlattictlllldabllllbeconduclalby•08demlcemplayeee.1bcavcr
ap dally atlmdance of such community college lltudcnta al!cnding 
classc8. under the provisions of this ac:ction, shaD be c:rmited IO the com
mwdty collese di&trld. and college aedit may be putcd atudeuta who 
llltlafactorlly complett the courac of instrw:lion In BUcb c:lasacs. 
N1111ll lwlhorh)' died: SeeUias C56700 cad 70901, Bdaclllml Code. Rd'ercuce: 
Seollon 70901, Edumlic!I Code-

fflmmy 
I. Adoption of aectlam lldnnlltcd ID OAL far printing only punwml ID Oovem

mem Coduection 11343.8 CReslskr 91, No. 23). 
2. Edborial oomclioD al primins mar <Rqiller 91, No. 43). 

f ll5603. Instructional Purpose. 
ColllrBC\Cll'B &ball provide vocational, b:c:lmk:&I, and OCl'llpalional in

Blnlction R!lated to attBinmcnt of Bkills, knowledge, and attltudca BO that 
BIUdDlltB may be IRJl8rCd far: 

(a) Gainful employment in lhc occupatlonal llRll for which training 
was provided. or 

(b)Occ:upalional upgmding so students wW have higher level skills re
quired by new and chansins technolov and employment pmc:tices, or 

(c:) Bmo!lmcnl. in more advanced 1minins programs. 
Non!: Aulborily cMd: Seetlom 81192. Ci6100111d 10901, Bdlalim Code. Refer, 
cncc: Omp1er I, J\rllcle S (roamtmchlg wllb Sccllon 8090), Dlvlsioil I,~ 
liaaCodc. 

HJsroay 
1. New NO'l'E liled .w7-B3; ell'ectiYe tltlrtlClh day lhmaftcr(Regls1er 83, No. 

18). . 

2. Antaldmonl ofllCClian lllllmdud IDOALforpdmlngonJy punoaa!IOO...-
- Cade llOCllon 11343.8 fflegisla 91, No. 23). . 

I &5804. Appllaatlon for Appnm:tl. 
Nm!:A111bcr11)'ched:~8092, 71020,711124,BdllClllonCode.Refemce: 
Clmplerl,Anide 5 ccommenclnBwllllSeclion B090)ofDJvlalon I ofthe Edae&
lion Codc. 

lflmmy 
1. Amelldment fDed 11-4-771 effective lhlM1h day lhenlftcr (Rlslll!r 77, No. 

45). 
2. Amend.-1 llled l l-15-79;elfecllvetbhUelbdaylllezafti:r{Rlslll!r'l9,No. 

46). 
3. RepellerfDed 4-%7-113; eft"ectlye lblrllelbclay lbemfter{Replcr 83, No. 18). 
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ffunay 
I. Amcndodltohocliam lllbmllred IOOALfarprintiqcml)' ~'°°""" 

anmcmCoc1e-m 11uu(IWallla'91,No.23). · 
2. Edltorill C!lllla:llan al lllimiDI 11:111111' (Rqrllrl:r91, Na. 43), 

154048. Agrtculluml Empio,ment. 
A Rtudrmt claimiq ialdoDae lball pnwide ohhcr (a) or (b): . 
(a\ r· ?:Jes"'° lbal lho lllldmt'• pumi wllb wham lho lllJdent ii llYlns 

cams a lh..ahood primarily by pcrfonnlna apiclllllllnll labor for hinl in 
CallfomlalllldlllbormareaandbupmflllmtdlUCblaborlnCaDfomlafor 
at lout twollllllllha in-=h of die prmcdiqtwo .)'llllD, 111111 lhatlho pnlll 
Bvos widlin I.ho clllllicL If lho pant of lueb lllldcn1 had iilflioiwt in
come to incur penona1 iDcomo lllll liabfllty for fcclcral and/or t11ato pur
po-. proof lilll1 Iba student wu clalmir:d 111 a dopcmdeal Clll feclaa1 or 
llWe pononal isomo IU ICIUnla lball alao bD n:quimf. 

(b) Bvidenlle lbowlng Ibo lllldent bimNlf arhenelf C8lllS allvdlhoad 
primarily bypafmmiua qricallmal labor for hire In Callfomiaand Olhcr 
llWOS and that mah labar has hem pm&swd in Callfomla fora1.lcaa lWO 

months In CllCb ofdlC pnogcdina two,-. 
Ar. ullld in lbla lleCllan qrioulblnd labar far him lllClllll aC111111181 D111-

ploymcmt in amneodml with 111111111 pmdDoliun of qricallm&I crops. ln
oludins llCCdlng. tblnnlua and buVClllJla. 
Nani ~ cltlid: 8ellllam 661ClO, fi044, 8040 md 1181110, 1!4wwlm 
Code. Rdemlce: Sealillllse58044, 6811111 ad '1llD4. F"melm Cada. 

. lfma&y . 
1. Amen h1•1\af-mllllimilled IDOAL f•Frintias aa1Jpanaam11><Javcm. 

mmu Coduootlaa 11343.8 (lllsJlllr Ill, No. 23). 

I MOIO. Excopllona fnlm the One-Ymr Wlllllng Pwtod. 
ThoBo ucepliam &om payalllllt of~ mltlan provided by 

Educ:alioo Code llOCtlom Ci8074 (lllililmy c!cpmdml•) and Ci8075 (mlli
rmy mmabcnl) apply only dmins die lint yar of lbe lllJdent'• cmmn 
phyaical pnlCllCC In Califomla, 
Nani Aalharhy C!iled: Boallam l!6700 ad 68044, PducMlaa Cllde. ltel'em-. 
Sealiaal 68044, 0074 ad 68075, ...._ ... Cade. 

lfanaay 
1. Aa>t "'•nemalllOCliaDmbmlmdlOOALf•priallDsaalJpanaam.,<Javaii. 

lllClll Code IOClilm I IMS.8 (Realaor 91, NO. 2S), 

I 5408CI. Appeal Pracedu ... 
(a) A aommunily oollqo diatrilll llhall llllllfy CllCb lllldcnt of dlC 11111-

dcnt's l'Oll!dmaohuificatioa not 181erllum fllllNml (14) calcndm'daya 
aftm' lho boslanlnl of tho -son far which lho llllldenl bu applied, or 
fOlll'ICOll (14) c:alDlldardayaaflm'lho ltlldcm'111pplii:alion foradmlsllon, 
wbichowr la la!«. . 

(b)Anylbldell\,followingadeclelonoa~o!anlficalionbylhe 
oollogc. may malr.o wrilterl appeal of !bat dcolaion. Bagh l:OUlllllllllty col
lopdlslrict llhall llltllbliab pswedwca forappi:alaof midcnaeclaplfii;a. 
tious. 

(c) Tbc Qummllor will advhe """'mgn!l)' colloF cliltrictl an issues 
inn:aldclll:oclallllfioallan.H.,_,lholltlldentlballbavonorishlofap-
peal to the Owll:cllor or Boanl of Oovc:mon. . 
Ncrno Aulbarity cltmd: llceliam M7oo ad 68044, Bdnn"laa CadD. Refemice: 
Sccliam 68040, 69044 llld '781134, &h ......... Coile. 

fflslmy 
I.Amt• !111aRaf ........ mllarilllod100ALfcirptnllasClllly.,...-toO

mell\ Cado IOClilm llJ43.8 (Realaor91,Nci. 23). 

I 84078. Refund&. 
Tho savcmtns boanl or o8llb cxmmmn11y oo11ese dlllrlet lhall adopt 

l'llles pnMding for rofand of the followlna llOlllmlidenl miliDn r-: 
(a),,_ aallccll:d 1n-. . . 
(b) 'lbollc refundable 11 a naalt of a red!dion of the odacatilllllll pro

snun 111 the C011111111111ty oo11eac ror wblch lhc • 1um been paid. 
(c) Thnle roilmdablD 111a11111111 of lhe lllUdcll1'1 redualicm of un1b or 

lho 1111denl'1withdrawal&om1111 educallan p1U8111111 al lhc cmnmunlty 
colloge forwblcb l'col bave been paid. wbnRduetion or withdrawal Is 
for nuom deemed l!lfBolclll by tbe pcming boan1. 
NOii!! Alllbadtydledl Slalialll 66'700,l58044111HBD5!,BdullltlonCode. Refa'. 
cnoe: lloDlkllll Q04411111168051, Mm•kli OadD. 

154118 

ffrmNr.y 
. I, A"""""""nl of oeelian IUbmlllcd .,OAL farprlndnaaalJ......-•0.W

lllOlll Cada -m 11343.8 (Reain:r Pt, No. 23). 

154072. Waiver. 
Tho commmllty co&p dll1ril:t may wlivD nomaidonl IUition fea 

wblch were aat aolla:lal In a inv!Ollll acaion wbn: 
(a) ThD C.. weni notcollemd a a mull. orlbo dllll'icl'sanr 1111c1 DCM 

lhrousb Ibo fmd1 of lhc lllUdent, and 
(b) To colkct the fcoa W1lllld C111110 thc llUdem mulue budship. No 

lltatO llmdsmay bocolloctcd forlhc attcndmiecof aaudcntlarwbao r
weni waived p1111111111t Ill thiJ !leClion. . 
Nllflll~c:ilal:Sccllam&l'700,68044111116805l,~C'ode.Rdtr
_, Sa:dan 68044, Bduclil!m Cade. 

HJmay . 

I. ~ IOClilm Bled 6-8-83; ell"oam tblnilllh di)' lbaallcr Ob1iMor 83, No. 

2. Amrndnrnl m-m IUbmillal 11>0ALfarprilllillgClllly .,.._.,Ckwem
mmt Code lleClian 1134!.8 CRellisler "· NO. 23), 

Subchapter 2. Parking for Students 
with Dlsabllltles 

I &HOO. Pm1cJng for ltUdenl8 wllh Dllebllltlel. 
(a) l!aab mmmmitf coJlege dlmrlet which pnl¥ides puking aba1J, 

cooa1stm!1 wi1h tbc n:quilC111C1ib of tblncc:tion and &ll!Ct!lim Code Sce
llansCl62CIOand 67311.5. pnwide patins11oaabofillcollcgeaorcen1m11 
ID llllldallll wilh dlsabWdos and thole pmviding lnlllpOl'lation for llllCh 
llbldanta. 

(b) For purposes ohbla section. "stuclcllta wilb dlsabllllics" an= thole 
who have lllllOllcd 11 Ibo coDcse and: 

(I) qaallf)' a dlaablcd pcnm:marclisablcd vctcnm pursumt to Soction 
22511.5 ofdlC Vclticlc Cod;; or 

(2) lll'O Cldlllcd ID llpccial pmldq provided diniusb Disabled Student 
frosnmaand.SenicapmllllllllltoSUbobaplllr I (cc•mm •clnswilbSoo
tion .seooo) of Cbapla' 7 of Ibis Divilioa. 

(c) SIDdcntl wilhclllablliticl mlns pmkiog provided lllldcrlbil eectian 
may boiquimd todilplliy adistinplablsig lk:allopllloorplllcmd llllllCd 
by lhc Depu111111111 ofMotorVebiclca pumllllll IDSoction 2251 J .Sof tbo 
Vcbiclc Code or a epecial llllclmriaucd b)' lhc collqo mllharizing pmt. 
ins In lplGCS dnipllcd for penmi wilb diRM!idcs . 

(d) smdentl with dlJablllliel may be n:qlliled ID pay pmkin,g pamll 
rm impaled punlllllt to &luaedClll Code Scc:lilla Tr,,.7. Smdcnb wilh 
dilabllldea aball DDt bD required ID pay llD}' albc:r chqe, or bD aubj&clad 
1DanyllmallmltalionorOlherlUlrictlonnotspe1:1flcdhcmln.wbc:npmlt· 
ins in llll)'Oflbe followins meas: 

(I) any msaictcd zaao dascribcd in 111bdivi:iioo (o) ~ Scctioa 214S8 
of dlO Vcblde Code; 

(2) 1111y llllal upon wbi? piefenlllial pmklng prlvlioscs 111111 hclsbt 
limlla baWI been given pum111111 to Soctioa 22S07 of lbe Vehiclo Code; 

<3) 1111)' pating rone 11181 b nllric:lcd u ID lho limgtb of timD p1111:ins 
Is parmilti:d u tndicatcd by a alsn C*tcd pa!llllDI to a 1-1 ordimnao; 

( 4) 1111)' llllCllftd rmc; or 
(5)1111)'11)1UCin1111ylotor-Ulmwiledeslpatrdfarmebylllcully. 

llllff, lldmlaillmon, or viBltolL 
(e) Pmklns lpOClfically ~ for pmam wtth dlabmliol pur

IUlllll ID Sec:lion 1102 orn11e Z4 oflho c.Jlfamia Cade ofRopbliom 
ahaD boavallablc totlllldentll wllbdillhDl!la,ml ti-pnMdlq aw
pcnUtlonlDIUOhpcnom. intbolo puldna11n111 whiob memoatllCDC"li
blo Ill facllltlol wblab the dlml.c:t finds - Dal ucd by ltlldcnta. 

(f) Baab oomm™l)' collqo dlatriet 1baD poll in ccmspimloaa places 
oot!Qolbalpmklngila'VllilablDtoltlldllltBwllll.!hab!llriamltbolOpl'O
vidins UIUllpllltBliOD for 11111h llllld1111t1. 

(S)Wbonplllldnapiovidadpmalllllltotbl111CC11ioall~ln1111-
wbem-la aomzaDod byameohullcll pm,lbcdlariallhlll IDllllll'e 
that aoQommodlllons 1n1 llllde farlWdcnta wttb dillblliliawbu me un
ablc ID opmato the plD COllllOb. AcoollllllOdllllllll D1 bD plOVidod by 

Pqe331 
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~idtcndUn mlplid 1Dusbt In ap:rlllion oflhepm or by any other cf· 
llhri - deemed •PJllQJlrislc by lhe dUtri&:L 
(hi Rovcnac form pukins fcca wllc=d pun1111111 to BdllCllian Code 
~- • may be med toof&etlhc costa ofimplcmcmins lbia ICC-

"'" .. oilal: Seallam f62liD, 67311.S, 66'7GO ""' 70!101, Eductllian 
de.R..ren:me:Sa:llam'62ll0,6'73U.5md72247,EduaulanCodo;mlS..... 
u 21458, 225117 md 22511.S, Vehlclo Coda. 

llJmiay 
~ ll filed 11-4-77; llianlvc lhlrllelh ca.y lbaaftar (Roshia 77, No. 
15). ' -

\cpealer of Cmpla' 21.!la:llan 54150) filed 7-29-82; drecliYe dllrtielb dQ 
baaftcr (Rqisier 82, No. 31). ' 

llew-iioo Oled 1-16-412; openllve ~18-92 (Resider 9l, No. 12). 

Subchapter 2.5. Medical Insurance for 
Hazardous Activities 

Subchaptar 3. Attendance 
Alllhority allecl: SecUcnl 66700, 711120, 76300, 78405, 84500.1, IDd 

30, em-1m Coda. Reraew: Sccdam BS 12. 7&300, 78203, 78412. 84500. 
OD.I, 84500.S, lllld 84530, Bdaalllon Code. 

fflmiay 
larof<lllplor 3 fSubcblplen I 1111113.s...Jons 5420D-54222, DOI-· 

) md-Qmprer 3 (Arllclet l IDll 2,Secllam 54180-542:Z8, llOI-· 
) flied 8-12-80; efrecliq lblnlelb 411)' lberaftcrfReldllcr 80, No. 33). 

or _&;·..., Rqilrm 79, No. 46; 77, No. 45; ad 't4, No. JO. 
A 3 (Anicloa I al 2, SeCliom S4180-5422S, --ve, · dl'eelive dalnlethca.y lbesaftcrlRqllrcr sz. No. J11. Far 
rior blll«J, ICC Rqiller 81, No. 3. 

4200. Certain 8luclentll' Rnklancell More than 10 lllln 
tram NeesGlt Attendance C.nlllr. 

\ny 11111dom mxlar 21 yam of BiC. end any 11Udcm llllder 25 ycan or 
. who has been honorably dlacharpd or ls otbcrwilc raumlns from 
1ve or Inactive mllltary ICIYice wllldn the mmecl fmi:a of Ille Unlll:d 
te11, who nsldn In lbb 11111111 and 1111m1 lhan 60 mllea from lbc llDlll'lllt 
lllllllllity collep lllClllllRd by the usual Ycblcular l'OU1c between the 
ient'1 home and the college, may n:quest to allald cndit counn at 
· communityGOllep in the-, wbedicrarnot tbo lltllden1'11caldcmce 
la dlllric:t malntalnlog a community college .. Tbe sOYCllling board of 
dimict malmalnins lhe community college dollipalcd by the llUdcat 
U admil the Ila dent provided all n:qullemiml. far ac!miaion me met. 
rm pn>Ylliom of this scclion shall not apply ID BnY llllldcnt mldlng 
.dll1riclmalntmnl!J8BCOIDIDunltycollr:plflhaldlarictlDllilllalnlad· 
llltll dmmltorlc:s or houains facilllica or pruvidel adequatrl tnmpona.. 
1 for lhe llt1ldcnt betweell lhc llllldeor.'a home end community college 
;nclange c:cnlOr. 

1 lhe lllUdenl. mides within tenitory not Included within iny district 
!n:11deamcnthanCIOmilell&omlhenean:stcomnnmitycollese,mea· 
:d by Ibo 1111181 vehicular 11111m between the llllldcnll home and the al· 
lian'1C ccnter, lhae llbaU be paid ID the pmenlll or other penon1 having 
::p orCOlllllll ofthelbldenl and dinctly ID aduhlllldcma and awrlecl 
ion, by lhc dillrict in whloh lhe 1111dcnt 8l1encb, a maint&nance allow· 
'Cnol ID Ollceed (ourdollua ($4) perealendarclay, including weekends 
! acbool hollclays, forlhe ponion or a MJDOatcr, quarter, or otber aa
n or term In wblch lhe llllldcnt is enrolled full limo In cn:dlt claslCI In 
or ~se under tbb HClion. Dlllricll shall receive relm· 
.. ~the ChllllllOllar' 1 Office for alloWllllOel paid ID etudenb 

&om nondllllict trnitary for lhc prior filClll year not to aceed the maxi· 
mum .-uni as proYicled by law. ' · 

No later than 60dayl afterlhll close of each fiscal yearlbc Chanaellor 
shall detmmino lhe daily allowanco l'llle forlhe prior filcai year. If ciaima 
made by community culleges exceed 11118) funds ndscd by nondillrict lero 
rltaricdorlhalpmpose priorlDJuly I, 1978,tbe Chanccllorahall p!Ul1lle 

lhe allowancca made under thia llCClion. No lalcr than 90 daya after the 
cloaeof 1111Cb fiacal yearlhe community collepdlllllic:111 aball pay eligible 
studenta Bl lhe l'llle preac:ribed by the Cl!ancellor and verificlllion of the 
claims by the approprialc county superintendent of lclioola. 

The Chanoellor llbaU pmcribc proceclma l'or lhe 11Ubminion of 
claims by dlllriota. 

For the pmpoae of Ibis section, a pmon ahall be dcem&d 10 be honor. 
ably dilCbargcd &om lhe umed forllCa (a) lfhc or she was bonoiable dis· 
cbagedfromlhemmcdforceaoftheUnitaclS1atesor(b)ifhcorshcwu 
indu=dllllo lbemmcd forcicloflhe Unlled Slates under the NUnivc:nal 
Military Tninins and Service~" and 

(1) Mlisfnctmily complcta bis or her period ofaainlng and aervice un· 
der Iha! ICI and is issued a ~ ID that elfcct punuant ID lhat act, 
or 

(2) havins acrved honorably on active duty wu lnullferred to a merve 
componenl oftbe mmcd fon:cs oflhc United States pumuun to that act, 
or 

(3) was otherwise n:lcascd punuant ID lhat a.et under honorable condi· 
tiDm. 

Forlbe purposes of this llCCllon, Ibo term •armed forces oflhc Uniicd 
Stala" 1hall include DIJ regular and IUllVC COlllJXlllClllS oflhe uniformed 
servicel wblch an: subjegl to !be jmUdiction oftbe Secmary of Defense, 
lhe Seeietmles of the Army, Navy Biid Air Force, 1111d all componenll of 
the Caul Ouanl. 
N01111 Aalbority clted: sfctiom 66700 ltld 70901, lidia!ion Code. Referemr. 
Seelion '7lJ!JOI, !idaca1lan Code. 

ffuroay 
I. Adopliaa ol '""'1an lllhmltted IO OAL for prinlias aafy plll1llDI to Clovom

mem Codo-*i 11343.8 (Resin!rPI, NO. 23).-
2. Amondmrn• ctf'dtlld oad lifth.........,mliled IG-25-111: opcnlivc 11-24-91 

(ltesiatcr92. No. !I), 

Subchaptar 4. Interstate Attendance 
NOllll Alllbarily cllcd forOtap!a"<I: Sec1icm "8114. Bdimllon Code. Rderem>e: 
Oiipler 11, Pm 40, DlvWDn 5, l!dacadan Coda. 

fllmay 
l.Naw~4(SccllcmsS4300-S4J40,--.ivc)fllcd9-27-73;dl'cc. 

live dtlnfelb day lbonlftor IRqllllOr '73, No. 39). 

2. Ame d cmofNOTEOled 11-4-77; c!Ta:livelhinlc1li day lbm:al\cr (Rcgi•· 
11!1'77,No.45). ' 

3. llcpaalorofClllP!Alr4 (Sccllom 54300..543'10,-ccmectllive) Ried 7-29-82; 
dt'celive lhinloib day lbamJ'tor (llesillCr 82, No, 31 ). 

Subchapter 6. Enrollment Accounting 
N01111 Aalbariiy cJtec!: SccliDD 71020 ltld 84522, Bduatlion Code. 

fflsray 
I. New CbliRr:' s (Sect.lam 54SOD-S4SIO, .:iot ~) filed 1~13-74: er. 

rectlve dtlrue1lt ..., lbmttfler IRqlmr 74, N.i. 50). 
2. AmcndmemofNOTEllJed I 1-4-77: efti:Clivellllnlelh day dcre8llcr 1Rcgia. 

m77, ND. 45). . 
3, llcpaalorDfOtlplor 5 CSedbts 54500-54512.-amccuiive) Ried 7-19-82; 

eftecUve 1b1rtJeib dQ llcmfter (Rqisler 82, ND. 31). Fa-prior bllloly, -
Replen 76, No. 41 md 7S, No. 26. -----

Subchapter 6. Student Records 
154800. PurpOM. 

'lbia chapter is adopted punuant IO and for implementation of Chapter 
t.5 (commencing withSactlon 76200), Pen 47 ofDlvill.on 7 of the Edu· 
cation Code Rglll'dlng SIUdent Records. The proviai11111 of lhi1 Chapter 
sbollld be n:ad Biid intmprctecl in COl\IUnellon wilh lbe provillions of 
Chapter 1.5. 
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: ~· 

e. 

Register 93-06 

§ 56000 § 56020 § 56038 § 56060 § 56082 
§ 56002 § 56022 § 56040 § 56062 § 56084 
§ 56004 § 56024 § 56042 § 56064 § 56086 
§ 56005 ' § 56026 § 56044 § 56066 § 56088 
§ 56006 § 56027 § 56046 § 56068 
§ 56008 § 56028 § 56048 § 56070 
§ 56010 § 56029 § 56050 § 56072 
§ 56012 § 56030 § 56052 § 56074 
§ 56014 § 56032 § 56054 § 56076 
§ 56016 § 56034 § 56056 § 56078 

' § 56018 § 56036 § 56058 § 56080 
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Tide 5 

Allmnaliw dellVC'I)' S)'llmm colllidond Jllll8l be adequately do-
scribed, IJCIBlll)ly m1111181ly exc1mive, and llm1tcd to a manapable 1111111-
bcr to fal:llltalo rmal,yail and rmew. 

. (d)l'lapmed-offtmdlns for llDOCiad-llllllt be ldemi
fiacl for both abort md.1oag-crmi opailliuiii. 
Nomi ·AlllllcdJ clled: BeClllam Cl6'700 lllll '70901. Bdi•!m Code. Rcfaw: 
5eclioaJ 56700111111 81810, lldullldan Code. 

lftmiay 
1. A 1lnei•of-l1111111l1111lilld1DOAL£arf!dadirlanlypunu1111no<lovcm-

memCode.alaa lU43.S (lkpla-111, No. 23). 

I IS840. Appob1buw1tand QUlllftcallon of Dlllrlct 
. Llbnlllln. 

'I1lo Bcwemlt!s board of a l!Cl!!!!!!!Jnlty oollep cliatdct-lntglam, Ila 
ownllbnayorlllmulmmayappolntallbnrianwhoallallmoetmioimora 

· quallfiOllllom ataMl•bcd pllllllllllt to abaplm-4 (mmmeanlnJ With llCIC-

ticm 53400) of di9bioa 4 af Ilda pat. · 
ND'llll A111bariw criw!: Sectkm Cl6'700 ml '70901, l!dtawlno Code.1teli:muce: 
Seclkll 70901, Jlduuadou Code. 

Hrnun 
· 1. ~ of leodao mbmlaell to OAL Car 111i11itiA anly pun11111111o <Jonm. 

meal Code -m I 1:!143.S (Rl!Pla' !11, N"o. 23). -

Chapter 7. Special Programs 

Subchapter t. Dlaabled Student Programs 
and Services 

156006 
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BARCLAYS CALIFORNIA CODE OF REGULATIONS TWeS 

' 
:2) 1111<D11111JC11J. by IPJllOprialc DSPS prol"8Biomd elBff; or 
'3) RVICW of dl'ooumcntalion provided by appropJiate Bpllllics or cer
=cl l"" 1 • med profcuionall olllaidc of DSPS. · 

'a educatloml limltaliona must be idcntlfiecl by appro-
. li:asional alaff and cbortbcd lo the Sbldent Bdumtlon 
Wlu:t iequiml plll'lluant to Section Sll022. Ellglblllty for each 
riceprovidedmuatbedlrectlyMJatedtoancducalionellimltalionC011-
ent witb Sac:tlon SSIOO(b) and Seclion SCi004. 
11!1 Aulbarityclled: Sec:liomli7J12, 70901 md 84850,l!duadim Code. Refer
~: SccliGal 67310-12 llld 84850, Bdul:ldion Cade. 

Jlmoay 
lepel)crmdnewscc:lionfilod 3-2M!; openlive 4-28-118 (Resfira'88, No. 
6). far prior hlslory, - kegUter 83, No. 18. 
:epoa!etllld new ll!Cllonfiled 2-4-93; opcmlvc 3-6-93 (Regil1cr93, No. 6). 

saoa. studant RJahbl. 
:a) Pmticipation by llbldcnlB wlthdisabllltics inDisablcdStadentPro
ms and Scrvieea llhall be entirely voluntary. 
)J) Receiving support acrviceu or inllruction antboriz.cd ur.der lhla 
tehaptcrahaJI ODlplCCiudc IUIUdent from elao panicipalins in any oth· 
:ourse, program or activity offered by the college. 
:c) AU r=rmls maintaini:d by DSPS personnel pcnalning· Ill smdenls 
h disabilities shall be promcted from discloaure and ahall be aubjcct 
Ill cthor n:qnimmmfl for handllns of student rccorda u provided in 
1tehaptcr 2 (commencing with Section S4600) of Chapter S of Ibis Di· 
ion. 
m. Aathoritycltal: Seclians 67312, 70901 md 84850, l!duoalim Oxlc.Rm'er
:: Secliooa 67310-12 and 84850. Education Cod<!. 

llmcaY 
:epealcrand aew scc:lion flied 3-29-88;opcnllive4-28-8B (Rcgillcr8B, No. 
6). For prior hlslory, - Regiatcr 83, No. 18. 
'°""""'1'111ld-llCC1ianfiled 2-4-93;cpcntivc 3-6-93 ~93, No. 6). 

8010. Student Aellpomlbllltlea. 
:a) S111dm1s mccivins support scrviees or lnalnlc:tion llllller lhla sub-

!, _ A.tbtheatwlentcodeofcondactadoptedbythecollegeand 
other =:1c lllBIUtcs ancl nogulationa to atudent conduct; 
2) be responsible in their usc ofDSPS aervicm and adhme to written 
vice provision policicJ adopted by DSPS; and 
3 > lll8b lllCllBllmblc prosrcaa toward the goa1s ntabliahcd in the sta-
11' s Student Educatlonal Contrm:t or, when tbc llbldent ls cmollcd in 
•gularcollegeccumc,meetacademicstandardsestsblisbcd bytbecol
• pursuant to Subchapter 8 (colllllJllllCins wilb Section SS7SO) of 
iptcr 6 of tbls Division. 
)>)A district may adopt a written policy providing forlhc auspcnalon 
:rminalionofDSPSserviceswhc.Hllbldcntfailstocomplywlthaub
isions (a)(2) or (a)(3) of this section. Such policies shall provide for 
tten notice to the Bllldenl prior to the llWlpCllllioo or terminslion and 
JI afford the sbldent an opportunity to appeal the clceieioo. Each sbl-
1t a hall be given a copy of this policy upon .lint applying for services 
mDSPS. 
no Aulharityclted: Sectian67312. 70901 and84850,BdualllanCodc.Rder
c: Scotiom 67310-12 ond 84850, Bduc:ation Code. 

HiBroRY 
-.tepeslcrand DOW -m fficd 3-29-88; oponnive 4-28-88 (Regillcr 88, No. 
6). For prior hlslory, ... Jlesbw 83, No. 18. 
tepealcrmd new seotlon !lied 2-4-93; opcmllvc 3-6-93 (Regillcr93, No. 6). 

il012. Communllllltlon Dlablllly. 
'11!1 Aalharity chcd: Scctlam 71020, 7860Dantl 848SO, Bducatloa Code. Refer. 
,.: SectiDDJ 78600 and 84850, Sducmtloa Code. 

Hi.non 
~ew iectlan rued 3-29-88; opmatlve 4-28-88 (ResJlk:r BB, No. 16). 
lepcalerflled 2--4-93; openilve 3-6-93 (Resisler 93, No. G). 

1801Att=lng Dllld>lllty. 
• clled: Sectlam 71020, 78600111d 84850,BducatloaCudo.Refer-
,. llld 84850, BduoatloD Code. 

lhmJRy 
1. ~ iei:llan fl1od J-2!1-88; ap:ntlve 4-28-118 (Regilll!r 88, NO. 16). a 
2. Repoai.r filed 2-4-93;opmtlvc 3-6-93 (Regillcr 93,No. 6). V 
f !58018. Aaqulnld Brain Injury. 
Ncm!1Alllharl1Yellod:Secdolll7Ul20, 78600111d848SO.Edualliao0odc.Rel'cr· 
enie: Seclloml 78600 and 84850, Sdllcolioa Code. 

fflmiRy 
1. Repealer m:t1 new llCCll1111 mec1 ~8; opontlwo 4-28-118 (R.eslstcr 88, No. 

16). Far primhillac)', -Regiller 83, No. 18. 
2. Jlepealer filed 2-4-93; apemli1e 3-6-93 (ft..pm 93, No. 6). 

I H018. Dovelopmentllllly Delayed Leamer. 
Ncm!o Alllboritycill!d: Sectlom 71020, 78600and 848SO.Bducltian Code. Refer. 
eocc: Secllom 78600 and 114850, l!ducaliaa Oxlc. 

fflmiRy 
1. llopmkrllldDDW IOC!iao filed 3-.29-88; opm!ivo4-2&-88 (Regillcr88, No. 

IG). Forprlo!'billol1. aeeltegilla' 83,No.18. 
2. Jlepealer flied 2"-4-113; openlhe J-6-93 (Rcsillcr 93, No. 6). 

Article 2. DSPS Services 

o 58020. AvallabllllY of 8alvlaet. 
J3ach ccmm11n!ty college district receivins funds pursulllll to tbia sub

chap!m' llb!lll emplo:. n:asonable means to infcnm all 11111dm1B and stsff 
about the BUPJlOltScrvim or instruction aVllllB\ile iliiiii8liiliCDSPS pro-

.I!!!!!!.:. 
ND'll!:~oited!Sccllona67312. 70'JOlmid84850,BdumtianCode.Refer· 
,.....,, 10::12 iDd 848\:1111 coao. 
I. Repoaler•d llftr a:clioo filal 349-18; opcratlvc4-2&-8B (Regillcr88,No. 

16). For prlor hlslory, 11BO Regil1cr 83, No. 18. 
2. f!mmdrncnt ml ~of lrliclc 2. boadina andrepella'mul aew ...,_ 

tioafiledl-4-93: cipnlive !-6-93 {Re81!1cr93,llo. 6), r Student Edullllll-1 Contreat. e 
A Student Educational Contraet <SE9 is a li!8n to ad ems apecific 

oftheatudmLAnSECmuatboelltlblishcdupon!niliationoIDSPS 
amitca end BhaD bp miewed 8ml upietm •m•D.Y fgr oVCQ' nudc;nt 
with a dlnbillw pm!ic!ret!ng In DSPS. Thi: SBC "P¢!fie thOBe n:BU!ar 
and/orspc;c!al alum and !!!IJIPO!t services identilir:d and aped upon by 
bg!b !he Bllldontand OSPS professlonat lt8ff as w F Ill meet the atu- · 
dent's apet;ific cduc:ational needs. The SEC shall be m'icwed annually 
bya DSPSpmfeaBilmallllltffpcmmlOclDtcmlinewhctbertbcatudcmhss 
made props toward bWlu:r BllllCd goals(s). 

Wbcnover possible iliC SBC lb8ll aene as the Student Bdll08liooal 
Plan (SBP) and 1ha!l meet lbe mlilil'iilSiltl Ht fOrili iD scettDD 5S.52$ Of 
this division. In addition, for atudema in mmmdit special classes, llllCb 
SBC aball lnc!uclo, but need not be limited to a dcecriptiDD of tbc criteria 
usod to ovaluate tbe atudcnt'a psogresa. 
~om~clled:Sa:damJid.!!fr.:'r!.,S!l.F.daq!jc!lr!!!lp Refer-~~10:1211iid ___ . 

ll 
I. Repealer aad llftr ll!Gllaa filed 349-18; opm1ive 4-28-88 (Rqiil1£r 88, No. 

16). Farprlorbllli:ly, aea Regillcr83,No. 18. . 
2. Ammdment of -m boldlng. -m IDd NCm! filed ~3; opemm 

3-6-113 (Rcsillcr 93, No. 6). ' 

I H014. M-urable Prognia1. 
Nom Aulhadtycllod: Seatlom71020, 786001Dd 84850,Edllcallan Code. Refer
ence: Secllom 786001111184850, Bdamiaa Codo. 

ffmaay 
1. llopmkr and llllW lleCtlan filed s-z9.88; opm1ive 4-28-88 (lleskter 88, No. 

16). Forpdarbllli:ly, aea ~83, No. 18. 
2. Rllpeller filed 2-4-93; apcntive 3-6-113 (ResJllcr 93, No. 6), 

• 581128. lupport a.rvt•·· e 
Support Nrvioos m thoae 1pcclalizcd acnim mllable to studanlB 

with dlaabllldea u dDfilled In Section SSI02, which lll"I: in addition to tbe 
!!J!!!)ar ICl'VIOei Pl'OVil!Cd to iH lbldCrita. SiiOli HMOCB eoible iiildOiiii 
~::C in qular llCllvitiOB, pro~ and cluaea olfmed by tbc 
__ lllBY include; but need nDClliillieil to: 

PqeJ60A 
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BARCLAYS CALIFORNIA CODE OF REGULATIONS 

~dlrJd: Seclbla6'7312, '7DllOl mdll48SO,BdaalllaaCode.IWer
Sectlaaa Cl731~12 lllll 84B50, lldllaliaD Cadll; md :1.9 U.S.C. liec. 794. 

Buran 
• z..4-93; apondYe J-6-93 (Rqilll:r93, No. G). 

a. R rta Plans and Pro ram 

OM. Communlcatlan Dllllblllty. 
1JDD1unloali011 disability ill definedu anln:ipainmntln tho pniceuea 
ccob. bnpap or bearing. 
1 Hcartq hapairmcnt111111111Batalalorpmtlal loa ofhearingfanodon 
h impcdoa thoC(>!lllll!!!ris•tion pmceaa caamlial ID lanpase. ecbsa· 
I, llOCial lllldlar 11111111181 lntmac:liam. 
) Spc:cgb and lanpap Unprinnenta mean one or mllll'IO speccb/lan
c clilorden of voioco, mtiwla1ion, lhylhm and/or the IK!Cplivo and 
:uivc pn:.coll08 of lmJsuap. 
.~clrcd:Sa:llamCl7312,7090Jllld84850,EducalluoCado.Ref'cr
~ 11731~12 ..... 84850, Bdindoli Coda. 

fflmmy 
:iealcr lllld DOW leWon fibl:l-4-93; opcnliYe ~ (Reslner!13, No.6). 
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ffumay 
..s-.alaafilld3-211-88;apemm4-a-IS~BB,No. 

Forpriar.bidalJ,-........ 13,No.18. -· -'€alprimlllamm la llal ......... (Rqilla'91, No. St). 
teallaalllDd:M-83; apcnlin J.+93 (Rqillcr93, No. 6). 

• EllonaCom. · 
amDllOlll1191hmD IOlllll find, Ylriahle.11111DDO-tlmo1111111 
diDa lndbctllllmilllllndw 1111111, u defined lnSectlon 5CI068) 
• 1uppart ~ er imlraotian, u definDd in Sccliam 

and 5CI028, wbieb ncmd the combined 111181 of Ibo foDowins: 
-seCOlllD ll»dillrktof JllOVldinacampmblclllln'im(u 

In Seoliao 5611116) to 11mi11a1;1ec1 llUdcale limce the lllllllbcr of 
laG!liYins m;h llCrYlclcl fnm DSPS: 

lhe -=derived fmm lpldal ... u prD¥ldecl In SadiOll 
,and 
my acberfundl forllCrYiq lltlldentswith dimhj)ilics wbk:b lhe di&

. fnm lidcnl,~crloeal101D1:aocbt:rllllndismeti1111111 
ftmdl. ' 

AlllhadlJ..Wllei:llamll7312,'70llOlmd84850,Bdac:811aaCDdot.Rd'lll' 
67310-12 ml 84850, Bduaalioa Codo. 

fflsroay 
ad - -- llled3-49-88; apenllvec-a-BB (hPlm' 88, No. 

Far pr1ar ldllorJ, - Rqilm 83, Na. 18. 
carectlaa al printlDs mar la Ont........, llteJll&Ur 91, Na. 31). 
llDd-ICll!lknflled :z-t.-93; apenllve J-6-93 (lteplerll3, Na. 6). 

(c)lndlm:tC01111,IRIOb11bcat,lisht.powar,tclcphouc,FAX.p1111ino 
and janiUlrial; 

(d)-W af COlllllUClion, clOC)Jl fona11owl or modlfjgaljm of miDor 
IRlhllectunll bmim; . 

(c) lllBff llaWl CCIII for ether lllln DSPS-ft1lled llClivldca er flmc. 
licm; 

(f) COltl for cn-11111 ofJ.aunpus lpmlCI and plllJt malntawtcc: 
(B) lbe cllllof oflico illmllllro (e.g.,dDlb. bockl:a•, fiUnB cabinctl, 

ell:.); 
(h) co111 of duet or membenh!ps for DSPS llllfl'; 
(I) ftllll of off-c:amp11111pacc; . 
(f) cmll for legal mattcn, election campilgm or audh~ 
(k) balldilJs CCBll, eYCll if the oew lnllldlns wmD for nclmiw mo of 

DSPS;. 
(I) boob or olhcrllllOllll:C lllll'aial panmllllOI for the pneral or main 

library; or . 
(m) equlpllllllll wbicb la DOt, ID who)D or part, adapted for DID by lbJ

dellll with dlaablll1ice. 
N1m1u\11d1arhyclled:Sccliamll7Sl2. '70901 lllldB4850,~0lde.Rdi:r
mc Sc:cllm. · 117310-121111184850, F+ntim Code. 

ffunay 
l. Now llllllaaliled ~8;apenllve4-28-88 (Resl*r 88, No. 16). 
2. Rqt:Urmd - lllCllaa m.d 2-4-93; apenllva :Mi-93 (llqpllcr93,No.6). 

t lll07D. ·Rewnuefram lpeolal c--. 
(1) for pmpcma of Seolioll 504 (b), the IOYCllllD dcmed &om lpC-

olal clann, forfill:al year JP95-!16andallaublequentyom, llhall be cal
culated by adding IOgelbcr lbe following: 

(I) the FIBS hllttacliomJ Don-credit nte ~ tbc ~of Wlb:s 
of f1ES In nonmallt lpCClal clancs; and 

(2) Ibo Pl'ES inlbuclional otedlt l'lllC, not Including Indirect llllmillis
aadYo 0011s. 1imc1 the 111111Jbcrof wdta of FIBS In cnJit spcolal olalRI 
for -ii cionoac 111 the Dlllrict. 

(b) In imp.!-IJq tbla IOClion, lhe Camccllor lhaD inluRo lhat In
_..or~ In lho llllJOlllll of lpoc:ial olim iwmme llll:dbulad to 
adlatrict llllelyu amuh oflho ldop1ion of lhe ~" lllClbod 
of oaJcml1ti1111 dacribed In aubdivision (A) •hall be lprad evcoly cmr 
a dime (3) yairpbuo-ln period anding wllb fllll implllmDntalimi for fia.. 
c:al ,_ 1995-96. . 

(c)Revcnue&omllpCOlalcluleaaballbeuacdforproviaionofauppmt 
ICl'Yioe1orlnl1ruoaionp111111111ttoSeclion"°26BDdS6026andaballnot 
be ued for indlrcct admlnlltnliYO coalll U defined lo Sccllan .561168. 
Nam Aulbad!Jcllod:lleCJtlom67312. '70901ml84850,Fcb-inn Olde. Rd'cr· 
- Sealiam m:o-12 llld 84850. Bdumllm Code. 

fflsroay 
I. NewlCOl!cm filed WMS;apcnlive4-.28-88 (Rqjacr88, No.16). 
2. RqeUr md llft' ICCliaa lllod :M-93: cpcnlivc 3-6-93 (RealllCr 93,No. 6), 

t Hll7l'. Allocallona; Repcn1s1 Auctlts; Ad)ualmenl9. 
(a) Tho QuuaDor abaD adopt an alloc;adan fmmula wblcb la COIJlia. 

!:mt with !hos milllnlmnll oftbla lllbcbaptcr. Tho O!!moellor au .. 
tbla fomuda to makD adftncc ~of funding provided JIUl11l.llll 
to Seclion 560CIO to ACh oom.munlty c:ollqodiltric:tcanal11ent with lhc 

. dlatdal'a approved DSPS pmsnm plan and lhe mqnbamcmta of lhla Ar
ticle. 

(b) A portion, not ID -.:al JO parmnt, oflhD llllocldon lllllY be bued 
on lhclllllCllliitoffedml,1111111, local,ordilllictdllc:nlioliaryllmcbiwhioh 
Ibo dillrict baa devolDd to .vbis llllllDn1I with cHl'blJldca. Pn>Yldcd. 
howover, lhat In no eVClllabaD 1111dlltrlct beentltlcd tomomo fUndlna 

Jiii. lndlnsotAdmlnllhtlwCollll. whiohaoeedltliodimltexocaaeo11,ude6nedlnScclioDSSl64,ofpo-
; ased In SCllthm 5fi064, lhe tam "iDdlnot admlnlstratiYe cmll" Yldlng lllppCll't r.rvioca CB' lmuuclion to lllldont wilb dilabllllloa. 
1tanyadmlnlalratlv11ovnheadoropaatlonalCC11t,lncludinsbutnot (c)Eubdimic1abaD111bmlUuebomollmantlllldbudaetmportaaalhD 
:.cl 10, lhe followlna: 0.ll!ll!llllar lllll.Y miuR. 
, co11ep admhilll!lltiYO support~ such u staff ;.. the eoDcac (d)1hoa..ncenorabaDpoYldoforaudillofDSPSJ11V81111111todew· 
1011 offk:c, boobtcn, rcproduolion center, etc.; mine the llllClll9Cy of lho npoN miulml plllllllllt to l1lbdMllon (c). 
I' ~. Alariaa and bcoefitl, wllb tho.exception of the (e)'lbeCbancellormay,buodonlllditllndinporilllOllmmUbwlac 
I ..,.... 1Cp1Jr1D.ac!jalltheallllllldanofmiydlstricttocc""ll'CftMlllfarDYC1rar-

Pqe360.8 ....... ,,.Nt.llM-n 
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!fiOl BARCLAYS CALIFORNIA CODE OF REGULATIONS 11de5 

:SS than !WO (2) fUll caJcodar years prior IO tho effec\ivo date of the 
acl,· to provide vocatimal lkill lrliDing alllhorized by this Code. 
I "Eligible costs~ means aU dilecl and indirect mlatad insll'llC!ioaal 
but dooll DDI include mpeoditum fer capital outlay (6000 Cl!tegory 
C::lllamla Community Colleges Budget and Acc:omniDs Mmwal). 
Aulhllritycbcd: S.Oliom 81192,'670011Dd '10!JOl,Eiducalian Codo, Ror.r. 

Ch1ptor I, Anielo S (OGllllllOllCing wbb Section 8090). DM1ial I, Educl· 
ode. 

HIS!URY 
r cbapter7 (ICCliam 55llOO lhnlullh 55631, no1 cm1oa11.ive) filocl 4-:zt.-74; 
Olive lhlnledl day lberWlcr (llogbtw 74, No. 17). 
1Ddmen1of leClial andNomllbd 11-4-77; el!'el:tlve lh.iniclhdaylhoreaf· 
R•sD•77· No. 45). 
oalerofndx:hapter 1 h...iin£lllWldmm1ofanic1" 1 beadins.and.-1cr 
new seclicn 55600 filod4-i7-83: of&cllve lbinietb day dton:aftcr (Regi .. 
t3, No. 18). 
mdmm1 filocl 3-4-91 by BGllll of Gow:mcn or C&llfamla Communlly 
~will! dioSecreuryofSwe;openllive ~I (Rc~91,No. 23). 
1n1ued ID OAL hw printing cmly punuau to Educauan Code Section 
)l.$(b). . 
mdmcnt filed S-15-93; apondYo 6-4-93 (Rogister9J, No. 25). 
aria!~ oflflnar.y 4 (Register P5, No. 22). 

01. Appolntmant of Vooatlonal Education Advleory 
commm.e by 8ohoo I Dletrlot Partlolpattng In 
VocaUonal Eduoatlon Pmgram. 

1 governing bomd of each COllllllllllity eollep dillrict participating 
:icational educalioa pugram lball appoint a vocational education 
iry committee iodeveloprecomnumdallom on tho p-ogram and IO 
le liaisoa between the dilllricl and potmtlal einployen. 
1committee !iball cmsistor oneormoretepieseutative oflha gmer
tl.ic blowledseable about the disadvantagml. students. teacbm, 
115, industry, school administralian. and Iha field off'ICO oflhe De
mi of Employinenl DevelopinenL 
Au1bority cl1ed: Sec:1iom 66700 Uld 70!IOI, l!duc:alian Code. RefOR1100: 
''70901, BdUClllan Code. 

HlnmY 
, ICClian filodS-15-93;apondYe 6-4--93 (Rc:gisler93.No. 25). Forpriar 
Ir)'. ooe Regialr 83, No. I&. 

i02. Authority to ConlnlGt. 
yC0111D11111itycollep dlltrict CB"dislrictamaycmtract with a private 
econdmy school aulboriad or approved purBUlllt ID lbe provisic:lll 
pter3(c:ommaclugwltbsectloD9430D)ofpmt59oftheEducalioa 
and which bas beCID in opmlioa not less llum two fU D c:alendar 
prior ID the effective dale or such COll1JllCI IO provide vocatioll.al 
raining aulhuriad by lb11 Educalioa Code. Any C011111111Dity college 
:t may Cl(llllJ&Cl wllb an activity cm1ter, work activity center, orsbel
worlt shop ID p!UYide vocatioaal skill training aulhorll.ed by lbe 
1tian Code in any adult edw:atim program for 111bslBDllaUy bendl-
111 pcnoosoparared plll'lllUlllt IO llllbdlvisioa (e)ofaectian 41976 or 
ducatiDD Codo. 
I coolrllCts bat ween a rotnlDlmlty college district and a private post· 
tdary school entenld iDIO pursuant ID Ibis uectiau, or an actlvityC1111-
uk center, or sbeltmed wodabop ahall do all or the following: 
I Be approved by lhe ClancoUor. 
~Provide that the 111110UDI cmll'aCld fer peramdmll ahall ooteiu:eed 
nu.I din:ct and inditecl cost.s 10 provide the same lralnlng in 1he CODI• 

1ty colleges or lhfl mllioa the private postsecondary school charges 
ivate Sllldenl9, whichever Is lower. 
) Provide that Ibo cOllllDllDlty college lllldenis teeeiving IJllinlng in 
vate poalBecOlldaryscbooLer an llC\ivitycenter, work activity ce11ter, 
1eltmod worbbop pursuant IO lhll cmuact may nOl be cbuged addl· 
u 111ition for any tmining lnduded in lbe cootracL The allelldauce of 
e 1111dent1 pul'lllBDI IO a cootracl 111tborlzed by this secll1111 shall be 
lited lo the CDlll!llUDit)' college district fer lhe pulJIOID& Of apportion• 
111 from Ibo Slate School Pllnd. 
'>Provide lhat all prosrama, counes, and classes of ID111Uctloa sball 
11 lhe standuds SGI l'orlb ID the CallfomiB State Plan for Vocallonal 
1calliJD, or Is a CC1111C of smdy for adult acbools approved by the De· 
111tent nf Edui:atlm under Melian 51056 or the Bducatloo Code. 

Tho slllde111s wbo auend a privallo postsecondary school or 8D activity 
center, wozk activity center orsbelteml worklbop punwmt IO a conuact 
under this sactl1111 llhall be emolleesof tbe commUDlty collll8" 1111d lhe vo
cational iDs11Uctioo providod pursuant IO that cm1111ct shall be under lhe 
exclullivecontrolandt11111111gemmtofthegovlllllingbodyofthe.C011tracl· 
ins community college dbtrk:L The Chancellor may audit !be ac:couuts 
ofbo1b the district and the priva111 party lnvolvod In theso cm tracts IO the 
extenl necessuy IO 111BUT11 tho lntesrily of tho public fimcls involved. 
NDTl!i Auth«ily cilod: SCClicna 66700 1111d 70901, Bducalioo Cude. Reference: 
Soctlon 70901, Educalian Cock. 

Hlsro!tY 
I. New IOClicn filed 3-4-91 by Board of Oovemora of Cll.lfomill Community 

Colleges wldl tho Scc:Rlwyorswe: operadYe 4-s-91 (llopi.r 91, No. 23). 
Submitted 111 OAL for prinling only pursu11111 IO Educauan Code Section 
70901.S(b), 

2. lidllllrial camctian of Hmatv I (llogisler 95, No. 22). 
t 55802.&. Contracts for Vooatlonal Eduoallon for 

Studenta with lmpal'9d Phploal oapaotty. 
Notwitbslallding my provision iD the Educalian Code ID the contrary, 

the govemiug board of a coamnmity i:ollege dislrict and a proprietary or 
ncnprol"1t orgauimlim, a public entity, or a pltlprieuuy or nonprofit pri
vatecorporationmaym11ainioacon1J11d rorthoeducaticmofC011111JU11ity 
college llllldmts whose capacity IO function is impdted by physical dofi
ciflllcy or iDJurY iD vocatlooal education clasaea to be conducled for such 
sllldenlB by Ibo proprietary or nODprotit organlmtlan, Ibo public m11l1y, 
or th11 proprietary oruoaprofil private corporation maintaining tbe YOCO• 

tloaal education classes. All instr11ctl1111 punuanl ID this Secticn shall be 
approved or and supmvlsed by the govomiug board or the CODllllllllily 
college distrlctandllhall be cmductod by academic employaes. The fllU
llme equivalent llllldlmt of such c01111111111ity college stwlents auendius 
classes under the proviaiaus of tbl& Sectim shall be ClllClitad IO the com
munltycolloge dbtrict. andcollege creditmaybe gnmled IO BIUdetns wbo 
satisfactorily c:amplete lhe eourso or insllUCtioa In sueb cluses. 
Noni. Aalhorily cllzd: Secticm 66700 mid 70901, Edw:atloa Code. 11.>foftnee: 
SCClian 70'i0J, liducalian Code. 

' liJmllly 
I. Now IOCllan lllod 3-4-91 by Board of Oovemcn of ClllfiJmia c:ommuoily 
Co~wldt lboSccn,,:ayOfS111e;opaat.ive 4-5-!lt ~91, No. 23). 
SUbniined ID OAL far printing an1y purwant ID BducatiGa Codo Soctlen 
70901.5(b). 

2. Bdllorlal amoctlan of printlng OTot (llcsilter 91, No. 43). 
3, Amendmant filed 9-6-'}4; apendYo 10-6-94. SubmJuod ID OAL far printing 

cmly pun111111 ID Educltian Code IOcUon 70901.S (Rcgil!Dr94, No. 38). 
4. Bdflarial c:meclicm nfHmatY I (Regiller95, No. 22). 

I 5&803. lnatruotlonal Purpose. 
Contractors abaJI provide vocaliDlllll. toclmical, and occupational in· 

struclim telated IO auainm1111t of sldlla, kllowledge. and attillldos so that 
studenlB may bCI pRJ'Bted for. . 

(a) Gainful employlDC!lll in the occupatianal mea for wbigb ttaiDing 
was piovlded, or 

(b)OccupatlmaluplJllldingsostudmtswlllbavebigberlevelsldUsre
quired by 1111W md c:bangiug teclmology and employmmn practices, or 

(c) Pmollmmit in more advanced uaioing programs. 
Noni. Audtamycltod: Sectiom 8092.66'100111d 70901, BdllC>lllanCodc. Refilr.. 
enco: Clllplerl,Aftlclc5 (-=nc:lng wbhScction 8090), Dlollion l.em-
tianCodo. 

HlsToRY 
1. New Nora &led 4-27-83: olrectlYe lhlnloth day tbaroaftor (Register 13, No. 

18), 
2. Ameudmelll filed 3~1 by Baird of Oovmuan ·of Callfamla Cammunlly 

ColleDtwilh lho Secre111yofS11111:qienllvo 4-S-9t ~91,No. 2,Jl. 
Sabm1uod ta OAL for printing only punuan! 111 Education Code Soet.icm 
70'i01.S(b). 

s. Bdltarial comclian or Htnmv 1 (Register 95, No. 22). 

t 58804. Applloatlon far Approval. 
Noni. Aulharl1yalled: Scctlm18092, ?1010, 71014.Bducatlon Code. Re~: 
ChapLar t. Anlcle 5 (commencing with Section 8090) ofDr.Wan I oflheBdUC11· 
lion Code. 

HlSTOllY 
J, Anun1dmell\ filed 11-4-'7'7: ell'cc:live thlnlclh day lhmaftor (Regllter 77, No. 

45). 
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December 5, 2007 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
DEC 0 7 2007 

COMMISSION ON 
_.§TAT_l;,MANDATES 

Exhibit E 

The Department of Finance has completed its review of Test Claim No·. 02-TC-22, Disabled 
Student Programs and Services (DSPS), submitted by the West Kem Community College 
District. Based on our review of the claim, as well as relevant statutes and regulations, we do 
not believe that the procedures, definitions, and general instructions provided in the DSPS 
program constitute a reimbursable state mandated activity on local community college districts. 

The claimant asserts that seven Education Code Sections (ECS) and thirty-eight regulations in 
the California Code of Regulations (CCR) impose a new program or higher level of service on 

A ·local community college districts. These provisions of the Education Code and the California 
W Code of Regulations outline the following activities for the community college districts to 

undertake and the various definitions that apply: . · · 

• ECS 67300 requires the community colleges to conform to the level and quality provided 
by the Department of Rehabilitation prior to July 1, 1981. 

• ECS 67301 requires the creation and maintaining of disabled student parking. 
• ECS 67302 requires an entity that prints instructional materials for students to provide 

alternate versions of that material for disabled students. 
• ECS 67310 sets forth principles for public postsecondary institutions and budgetary 

control agencies to observe in providing postsecondary programs and services for 
students with disabilities. 

• ECS 67311 establishes three categories of costs that are appropriate for funding DSPS. 
• ECS 67312 requires the BOG (Board of Governors) to maintain, develop, and implement 

a system for evaluating DSPS programs. 
• ECS 84850 requires the BOG to adopt rules and regulations for the administration and 

funding for educational programs and support services to be provided to .disabled 
students. As a condition of receiving funds pursuant to this section, each community 
college district shall certify that reasonable efforts have been made to utilize all funds 
from federal, state, or local sources which are available for serving disabled students. 
Districts shall also provide the programmatic and fiscal Information concerning programs 
and services for disabled students that the regulations of the board of governor's require. 

• CCR 54100 requires districts to provide special parking for disabled students. 
• CCR 55522 requires accommodations to matriculation services for disabled students. 
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• CCR 55602.5 allows districts to enter into a contract with various entities to provide 
vocational education to students with disabilities. 

• CCR 56000 defines the scope of the chapter for DSPS regulations. 
• CCR 56002 defines "student with a disability." 
• CCR 56004 defines ''educational limitation." 
• CCR 56005 defines "support services for instruction." 
• CCR 56006 outlines the guidelines for a student to be eligible for DSPS programs. 
• CCR 56008 describes the rights of students who participate in DSPS. 
• CCR 56010 describes the responsibilities of stude.nts who participate in DSPS. 
• CCR 56020 requires notification to students of ser.lices available through DSPS. 

· • CCR 56022 requires that a Student Educational Contract be created upon the initiation 
of DSPS services, which shall be reviewed and updated annually for every student with 
a disability participating in DSPS. 

• CCR 56026 defines "special services." 
• CCR 56027 requires a district receiving funding from DSPS to establish a policy and 

procedure for accommodation .requests involving academic adjustments. · 
• CCR 56028 defines "special classes." · 
• CCR 56029 describes how DSPS requirements apply to course repetition. 
• CCR 56030 requires each district to submit reports that the Chancellor may require. 
• CCR 56032 defines "physical disability." 
• CCR 56034 defines "communication disability." 
• CCR 56036 defines "learning disability." 
• CCR 56038 defines "acquired brain impairment." 
• · CCR 56040 defines "developmentally delayed learner." 
• CCR 56042 defines "psychological disability." 
• CCR 56044 creates a category for students with disabilities that do not fall into other 

categories. 
• CCR 56046 requires each district to submit a DSPS program plan for each college within 

the district upon request.from the Chancellor's Office. 
• CCR 56048 establishes minimum.guidelines for counselors and instructors for students 

with disabilities. 
• CCR 56050 requires districts to establish a DSPS advisory committee, which must 

include a student with disabilities representative. 
• CCR 56052 requires the Chancellor to conduct evaluations of DSPS programs. 
• CCR 56054 requires districts to cooperate to the maximum extent possible with the 

Chancellor in carrying out special projects. · 
• CCR 56060 states that districts will receive funding to offset the direct excess costs of 

instruction to students with disabilities. 
• CCR 56062 defines when a disabled student has been "provided support services or 

instruction." 
• CCR 56064 defines "direct excess costs." 
• CCR 56066 defines "comparable services." 
• CCR 56068 defines "indirect administrative costs." 
• CCR 56070 provides the calculations for determining revenue derived from special 

classes. 
• CCR 56072 requires the Chancellor's Office to adopt an. allocation formula. 
• CCR 5607 4 requires the districts to create a budget identifier code to account for funds. 
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• CCR 56076 requires districts to certify that reasonable efforts have been made to utilize 
all funds from federal, state, or local sources which are available for serving students 
with disabilities. 

We would note that ECS 67312 and the.first portions of ECS 84850 set forth requirements on 
the BOG and not the individual community college districts. CCR 56046 and CCR 56072 set 
forth requirements for the Chancellor's Office and do not place any requirements on individual 
districts. CCR 56000, CCR 56002, CCR 56004, CCR 56005, CCR 56006, CCR 56008, 
CCR 56010, CCR 56026, CCR 56028, CCR 56032, CCR 56034, CCR 56036, CCR 56038, 
CCR 56040, CCR 56042, CCR 56044, CCR 56062, CCR 56064, CCR 56066, and CCR 56068 
are definltional in nature, and do not impose a new activity or higher level of service on the 
districts. 

Beyond the statutes and regulations noted above, we concur with the analysis performed by the 
Chancellor's Office of the California Community Colleges submitted on March 11, 2004 that 
ultimately concluded that there is. no reimbursable state mandated activity on local community 
college districts. We base our conclusion on the fact that DSPS activities are already fully 
funded in the budget and that DSPS is a voluntary program. We also note that there are 
measures that can be taken by community college districts to offset costs. 

The first basis for denial of this test claim is that there is currently sufficient funding for this 
program in the community college budget. Funding for DSPS and related services have been 
provided in the community college budget for the past 26 years. In 1981, the Department of 
Rehabilitation transferred Its responsibility for providing services to community college disabled 
students to the community colleges. $17,585, 130 was transferred that year to the State School 
Fund to provide fun.ding for: 

" ... excess direct instructional cost of providing special facilities, special education 
materials, educational assistance, mobility assistance, transportation, program 
accountability, and program developmental services for handicapped students enrolled 
at community colleges." Ch. 99, Statutes of 1981, SB 110 (Alquist) 

Funding for this program is now part of the annual appropriation for DSPS in Schedule (5) of 
Item 6870-101-0001 of the Budget Act. Since 2003, the year in which this test claim was filed, 
budgeted support for t_his program has been provided as follows: $115,001,000 in the . 
Budget Act of 2007, $107 ,870,000 in the Budget Act of 2006, $91, 191,000 in the Budget Act of 
2005, $85,977,000 in the Budget Act of 2004, and $82,583,000 in the Budget Act of 2003. This 
represents a significant and ongoing commitment by the state of California to fund specific 
activities and costs associated with participation in the DSPS program. Thus, the exemption 
from a finding of a reimbursable mandate pursuant to Government Code Section 17556 ( e) 
applies. It states that: 

"The statute, executive order, or an appropriation in a Budget Act or other bill provides 
for offsetting savings to local agencies or school districts that result in no net costs to the 
local agencies or school districts, or includes additional revenue that was specifically 
intended to fund the costs of the state mandate in an amount sufficient to fund the cost 
of the state mandate." 

The second basis for denial of this test claim is the fact that participation in DSPS is a voluntary 
activity that is not legally compelled by the state. 
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There is nothing preventing a community college district from refusing to accept state funding 
for this program, which would preclude them from the corresponding ECS and CCR provisions. 
Participation in the DSPS provides additional funding for many services that were already 
required to be delivered by federal law. While there may be some additional activities required 
for participation with DSPS, current funding levels for DSPS satisfies this need. 

In Department of Finance v. Commission on State Mandates (Kem High School), 30 Cal.4th 
727 (2003), the California Supreme Court found.that no mandate exists when a school district 
chooses to participate in a program because that program has benefits "too good to refuse" 
(Id. at 731 ). Federal law already requires districts to provide accommodations for students with 
disabilities through the Rehabilitation Act of 1973 and the Americans with Disabilities Act of 
1990. 

The Rehabilitation Act of 1973 states that: 

"No otherwise qualified individual with a disability in the United States, as defined in 
section 705(20) of this title, shall; solely by reason of her or his disability, be excluded 
from the participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving federal financial assistance." 

The Americans with Disabilities Act of 1990 (Act) prohibits discrimination on the basis of 
disability in all services, programs, and activities provided to the public by State and local 
governments. The Act also prohibits discrimination on the basis of disability in "places of public 
accommodation: · 

Participation in DSPS provides districts with the benefit of funding to offset costs of many 
programs and activities they would already be required to support pursuant to those federal 
laws. Section 84850(c) of the Education Code states that: 

"The regulations adopted by the board of governors shall provide for the apportionment 
of funds to each community college district to offset the district excess cost of providing 
specialized support services or instruction, or both, to disabled students enrolled in 

_ state-supported educational programs or courses." -

A district may claim that for all intents and purposes, they are essentially compelled to 
participate in DSPS. This contention is based on the premise that choosing ·not to comply with 
guidelines set forth by DSPS is not a viable option. The Court's ruling in Kern dispels this 
notion, however. That Court held.that a state can use program funding to encourage 
participation by local entities in a given program without creating a state mandate. (Id.) This is _ 
true even in situations where those local entities incur costs as a result of participation in those 
programs. (Id.) Thus, even though DSPS potentially does require community colleges to 

. engage in activities It would not normally have to participate in, any resultant additional costs 
from those additional services are not reimbursable state mandates. 

It should also be noted that community college districts have fee authority to offset particular 
costs stemming from participation in the DSPS program. The levying of parking fees for 
providing disabled parking is one such measure. Section 54100 (a) of Title 5 requires that each 
community college district which provides parking, shall provide parking to students with 
disabilities and those who provide transportation for students with disabilities. 
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In addition, Section 54100 of Title 5 states: 

"Students with disabilities may be required to pay parking permit fees imposed pursuant 
to Education Code Section 76360." 

"Revenue from parking fees collected pursuant to Education Code Section 76360 may 
be used to offset the costs of implementing this section. " 

Thus', community college districts have the authority to levy parking fees to offset the additional 
costs ofimplementing the parking regulations called for by DSPS. This precludes this portion 

· of DSPS from being considered a reimbursable state mandate. 

In light of the fact that DSPS has received almost $500 million since 2003-04, that DSPS is a 
voluntary activity undertaken by community colleges, and that there are methods to offset costs 
that stem from DSPS activities, we believe that this claim should· be denied in its entirety. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your February 20, 2004 letter 
have been provided with copies of this letter via either United States Mail or, in the case of other 
state agencies, lnteragency Mail Service. 

If you· have any questions regarding this letter, please contact Thomas Todd, Principal Program 
Budget Analyst at (916) 445-0328. 

Sincerely, 

Attachment 
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Attachment A 

DECLARATION OF THOMAS TODD 
DEPARTMENT OF FINANCE 
CLAIM NO. 

1. .1 am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to this claim are accurately quoted in the test claim 
submitted by claimants and, therefore, we do not restate them in this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

at Sacramento, CA 
9~~ ,.om: Todd 
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PROOF OF SERVICE 

Test Claim Name: Disabled Student Programs and Services (DSPS) 
Test Claim Number: 02-TC-22 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of a~e or older 
and not a party to the within entitled cause; my business address is 915 L Street, 7 Floor, 
Sacramento, CA 95814. · 

On 12/04/2007, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully· 
prepaid in the United States Mail at Sacramento, California; and (2) to .state agencies in the 
normal pickup location at 915 L Street, 7th Floor, for lnteragency Mail Service, addressed as 
follows: · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

Ms. Kelly Hargreaves 
Department of Rehabilitation 
721 Capitol Mall 
Sacramento, CA 95814 

Mr. Allan Burdick 
MAXIM US 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ms. Harmeet Barkschat 
Man,date Resource Services 
5325 Elkhorn Blvd., #307 
Sacramento, CA 95842 

Mr. Steve Smith 
Steve Smith Enterprises, Inc. 
3323 Watt Avenue #291 
Sacramento, CA 95821 

Mr. Arthur Palkowitz 
San Diego Unified School District 
Office of Resource Development 
4100 Normal Street, Room 3209 
San Diego, CA 92103-8363 

Mr. Jim Spano 
State Controller's Office (B-08} 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. Joe Rembold 
School Innovations & Advocacy 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Ms. Donna Ferebee 
Department of Finance (A-15) 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 894059 
Temecula, CA 92589 

Mr. Robert Miyashiro 
Education Mandated Cost Network 

. 1121 L Street, Suite 1060 
Sacramento, CA 95814 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 351h Street 
Sacramento, CA 95816 
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Ms. Beth Hunter 
Centration, Inc. 
8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 

Mr. Erik Skinner 
California Community Colleges 
Chancellor's Office (G-01) 
11 02 Q Street, Suite 300 
Sacramento, CA 95814-6549 

Ms. Ginny Brummels 
State Controller's Office (B-08) 
Division of Accounting_& Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sa~ramento, CA 95814 

Mi'. William Duncan 
West Kem Community College District 
29 Emmons Park Drive 
Taft, CA 93268 

Mr. Keith B. Petersen 
SixTen & Associates 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 

Mr. David E. Scribner 
-Scribner Consulting Group, Inc. 
3840 Rosin Court, Suite 190 
Sacramento, CA 95834 

Ms. Jeannie Oropeza 
Department of Finance (A-15) 
Education Systems Unit 
915 L Street, 7th Floor -
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Public Resource Management Group 
895 La Sierra Drive -

_ Sacramento, CA 95864 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on December 4, 2007 at Sacramento, 

California. ~ )1.k_, 
Annette Waite 
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SixTen and Associates 
Mandate Reimbursement Services 

ExhibitF· 

San Diego 
5252 Balboa Avenue, Suite 900 
San Diego, CA 92117 
Telephone: (658) 614-8605 
Fax: (858) 514-8645 

May2, 2008 

KEITH B. PETERSEN, MPA, JD, President 
E-Mail: Kbpsixten@aol.com 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 · 
Sacramento, California 95814 

Re: CSM 02-TC -22 
Disabled Student Programs & Services 

Dear Ms. Higashi: 

Sacramento 
3841 North Freeway Blvd., Suite 170 

Sacramento, CA 95634 
Telephone: (916) 565-6104 

Fax: (916) 564·6103 

On November 1, 2007, I submitted to the Commission, on behalf of the test claimant, a 
supplement to the test claim filing, specifically, the history of the Title 5, CCR, sections 
included in the test claim, at the request of the Commission staff. 

Your letter dated April 29, 2008, requests an updated test claim form CSM 2 to include 
the California Code of Regulations registers which contain the history of the changes to 
the CCR sections listed in the original test claim filing. 

This letter transmits, on behalf of the test claimants, the list of registers and relevant 
section numbers, in the form of an amended attachment page to the CSM 2 form. 

Sincerely, 

C: Douglas Brinkley, Vice-Chancellor 
Finance and Administration 
State Center Community College District 
1525 East Weldon 
Fresno, CA 93704-6398 · 
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May02, 2008 
02-TC-22 Disabled Student Programs and Services 
Amended Attachment to Form CSM 2(2/91) Test Claim Form 

Statutes: 

Chapter 745, Statutes of 2001 Chapter 379, Statutes of 1999 Chapter 758, Statutes of 1995 
Chapter 1243, Statutes of 1992 Chapter 626, Statutes of 1991 Chapter 1206, Statutes of 1990 
Chapter 1066, Statutes of 1990 Chapter 998, Statutes of 1987 Chapter 829, Statutes of 1987 
Chapter 248, Statutes of 1986 Chapter 903, Statutes of 1985 Chapter 323, Statutes of 1983 
Chapter 251, Statutes of 1982 Chapter 796, Statutes of 1981 Chapter 1035, Statutes of 1979 
Chapter 282, Statutes of 1979 Chapter 1403, Statutes of 1978 Chapter 36, Statutes of 1977 

Code Sections: 

Education Code Section 67300 Education Code Section 67301 Education Code Section 67302 
Education Code Section 67310 Education Code Section 67311 Education Code Section 67312 
Education Code Section 84850 

California Code of Regulations Registers: 

Register 76-51 

THle 5, Sections: 56000 56002 56004 56006 56008 56010 56016 56018 56020 56022 
56024 56026 56028 56030 56032 56034 56036 56038 56040 56042 
56044 56046 56048 56052 56054 56056 56058 56060 56062 56064 
56066 56080 56082 56084 56086 56088 

Register 77-12 

Title 5, Sections: 56000 56002 56004 56006 56008 56010 56016 56018 56019 56020 
56022 56024 56026 56028 56030 56032 56034 56036 56038 56040 
56042 56044 56046 56048 56052 56054 56056 56058 56060 56062 . 
56064 56066 56080 56082 56084 56088 

Register 77-45 

Title 5, Sections: 56000 56040 56042 56058 56080 

Register 79-46 
.. --- : 

Title 5, Sections: 56040 56042 56044 56082 

Register 83-18 

TIUe 5, Sections: 56000 56002 56004 56006 56008 . 56010 56016 56018 56019 56020 

56022 56024 56026 56030 56032 56034 56036 56038 56040 56042 
56044 56046 56048 56052 56054 56056 ·56058 56060 56062 56064 
56066 56080 56082 56084 56088 

Register 88-16 

Title 5, Sections: 56000 56002 56004 56006 56008 56010 56012 56014 56016 56018 

56019 56020 56022 56024 56026 56028 56030 56032 56034 56036 
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.56P38 ~6Q40 §~P4? 56044 56046 56048 56050 56052 56054 56056 

e 56058 6060 56062 66064 56066 \113068 5EIQ70 5607~ 56074 ·s~o1e 
56078 56080 . 56082 56084 56086 56088 

Register 91-23 •r,1: ·,• .• , •;111.: 
··_1•]1. ~ l; ._u .~ .. ~ '=• 
... : : ;~ I i ~ ·-: . ·:· . '.·· 

Title 5, Sections: 5&£102.5 

RFgis~r 91 ~31 

llf!e s, Sect1~n11: saps~ Sflq~ 

Register 91-43 

Title 5, Sections: 551i!02.5 
' 

;,t 

Register 92-12 

Title 5, Sections: 54100 

Register 93-06 

Title 5, Sections: 56000 56002 56004 56005 56006 56008 56010 56012 56014 56016 
5fl018 56020 56022 56024 56026 56027 56028 56029 56Q30 56032 ..... 

=034 56036 56038 56040 56042 56044 56046 56046 56050 56052 

e P54 56056 56058 56060 56062 56064 56066 56068 56070 56072 
5~074 56076 56078 -56080 56082 56064 56086 56088 

Register 95-22 
_.1· .. : 

tlJtle 5, Sections: 5Q602.5 55603 
' 

California Code of Re~uli:ttions Originally Listed: 

Title 5, Section 54100 -: TJtle 5, Section 55522 Title 5, Section 55602.5 
Title 5, Section 56000 Title 5, Section 56002 Title 5, Section 56004 
Title 5, Section 56005 Title 5, Section 56006 Trtle 5, Section 56008 
Title 5, Section 56010 Title 5, Section 56020 Title 5, Section 56022 
Title 5, ~ection 56026 Title 5, Section 56027 Title 5, Section 56028 
Title 5, Section 56029 Title 5, Section 56030 Title 5, Section 56032 
Title 5, Section 56034 Title 5, Section 56036 Title 5, Section 56038 
Title 5, Section 56040 Title 5, Section 56042 Title 5, Section 56044 
Title 5, Section 56046 Title 5, Section 56048 Title 5, Section 56050 
Title 5, Section 56052 Title 5, Section 56054 Title 5, Section 56060 
Title 5, Section 56062 Title 5, Section 56064 Title 5, Section 56066 
Title 5, Section 56068 Title 5, Section 56070 Title 5, Section 56072 
Title 5, Section 56074 ~ ~· Section 56076 

Implementing Guidelines For Title 5 Regulations Disabled Student Program and Services 
' 

e 
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DECLARATION OF SERVICE 

Re: Test Claim 02-TC-22 
West Kern Community College District 
Disabled Student Programs & Services 

I declare: 

I am employed in the office of SixTen and Associates, which is the 
appointed representative of the above named claimants. I am 18 years of 
age or older and not a party to the entitled matter. My business address is 
3841 North Freeway Blvd, Suite 170, Sacramento; CA 95834. 

On the date indicated below, I served the attached letter dated May 2, 
2008, to Paula Higashi, Executive Director, Commission on State 
Mandates, to the Commission mailing list dated 04/29/08 for this test claim, 
and to: . · 

Paula Higashi, Executive Director 
Commission on State Mandates · 
~80 Ninth Street, Suite 300 
Sacramento, CA 95814 

K U.S. MAIL: I am familiar~ the business 
practice at SlxTen and Associates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal Service. In 
ac.cordance with that practice, 
correspondence placed in the Internal mall 
collection system at SixTen and 
Associates is deposited with the United 
States Postal Service that same day In the 
ordinary course of business. · 

Cl OTHER SERVICE: I caused such 
envelope(s) to be delivered to the office of 
the addressee(s) listed above by: · 

(Describe) 

Cl 

0 

a 

FACSIMILE TRANSMISSION: On the 
date below trom facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Rules of Court 
2003-2008. A true copy of the above
described document(s) was(were) 
transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

A copy of the transmission report issued 
by the transmitting machine ls attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-described document(s) 
to be hand delivered to the office(s) of the 
addressee(s). 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this declaration was executed on May 5, 2008, at 
Sacramento, California. · 

~.~~~ 
Barbara A. Rinkle 
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· M_riginal List Date: 
~st Updated: 

List Print Date: 
Claim Number: 

6/18/2003 
4/26/2007 
04/29/2008 
02-TC-22. 

Malling Information: other 

· Malling List 

Issue: Disabled Student Programs and Services 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission mailing ns·t is continuously updated as requests are receiwd to include or remow any party or person 
on the malling list. A current mailing list is prolAded with commission correspondence, and a copy of the current mailing 
list ls available upon request at any time. Except as prolAded otherwise by commission rule, when a party or Interested 
party files any written material with the. commission concerning a claim, It shall simultaneously sen.ea copy of the written 
material on the parties and Interested parties to the claim Identified on the malling list pro.,,;ded by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. Jim Spano 
·,State Controlle~s Office (B-08) 
I . 

DMsion of Audits 
300 Capitol Mell, Suite 518 
Sacramento, CA 95814 

··::··. 

Ms. keliY Hargreaws 
·Department of Rehabllltatlon 

•

1 Capltol Mali 
cramento, CA 95814 

Mr. Joe Rom601d 
School Innovations & Adl.tlcacy 
11130 Sun Center Drlw, Suite 100 
Rancho Cordova, CA 95670 

~r. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ms. Donna Ferebee 
Department of Finance (A-15} 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Mr. Douglas R. Brinkley 
State Center Community College Dist~ct 
1525 East Weldon 
Fresno, CA 93704-6398 

Page: 1 

Tel: (916) 323-5849 

Fax: (916) 327-0832 

Tel: 916-58-5825 

Fax: 

Tel: (916) 669-5116 

Fax: (888)487-6441 

Tel: (916) 485-8102 

Fax: (916) 485-0111 

Tel: (916) 445-3274 

Fax: (916) 323-9584 

Tel: (916) 000-0000 

Fax: (916) 000-0000 
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Ms. Harmeet Baikschat 
Mandate Resource Ser.Aces 
5325 Elkhorn Bh.d. #307 

Tel: (916) 727-1350 

Sacramento, CA 95842 Fax: (916) 727-1734 

Ms. SandY Reynolds 
Reynolds Consulting Group, Inc. Tel: (951) 303-3034 
P.O. Box 894059 
Temecula, CA 92589 Fax: (951) 303-6607 

Mr. Stew Smtih 
Steve Smith Enterprises, Inc. Tel: (916) 852-8970 
2200 Sunrise Bh.d., Suite 220 
Gold River, CA 95670 Fax: (916) 852-8978 

Mr. Robert Miyashiro 
Education Mandated Cost Network Tel: (916) 446-7517 
1121 L Street, Suite 1060 

i Sacramento, CA 95814 Fax: (916) 446-2011 

Mr. Arthur PaikOWltz 
San Diego Unified School District Tel: (619) 725-7785 
Office of Resource Development 
4100 Normal Street, Room 3209 Fax: (619) 725-7564 
San Diego, CA 92103-8363 

Mr. Steve Shields -\ 
Shields Consulting Group, Inc. Tel: (916) 454-7310 
1536 36th Street 
Sacramento, CA 95816 Fax: (916) 454-7312 

Ms. Beth Hunter 
y Centratlon, Inc. Tel: (866) 481-2621 
· 8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (866) 481-2682 

Mr. Wiiiiam Duncan Claimant 
West Kem Community College District Tel: (661) 763-7700 
29 Emmons Park Drive 
Taft, CA 93268 Fax: 

Mr. Erik Skinner 
California Community Colleges Tel: (916} 322-4005 
Chancello~s Office (G-01) 

(916) 323..:S245 1102 Q Street, Suite 300 Fax: 
Sacramento, CA 95814-6549 

-! 
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' Mr. ba\Ad E. Scribner 
Scribner & Smith, Inc. 
2200 Sunrise Boulevard, Suite 220 

Tel: (916) 852-8970 

-Id Rl\er, CA 95670 Fax: (916) 852-8976 

Ms. Ginny Brummels 
State Controller's Office (B-08) Tel: (916) 324-0256 
Dlllislon of Accounting & Reporting 
3301 C Street, Suite 500 Fax; (916) 323-6527 
Sacramento, CA 95616 

Ms. Jeannie Oropeza 
Department of Finance (A-15) 
Education Systems Unit 

Tel: (916) 445-0326 

915 L Street, 7th Floor Fax: (916) 323-9530 
Sacramento, CA 95814 

Ms. Susan Geanacou 
· Department of Finance (A-15) ' Tel: (916) 445-3274 ' 915 L Street, Suite 1190 
Sacramento, CA 95814 Fax: (916) 324-4888 

Mr. J. Bradley Burgess 
Public Resource Management Group Tel: (916) 595-2846 
895 La Sierra Drive 

.cramento, CA 95884 Fax: 

Mr. Keith B. Petersen Claimant Representative 
SbcTen & Associates Tel: (916) 565:.e104 
3841 North Freeway Blv:I., Suite 170 
Sacramento, CA 95834 Fax: (916) 5~103 

Pege: 3 
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

COMMISSION ON STATE MANDATES 
980 NINTH S,TREET, SUITE 300 . 

•

CRAMENTO, CA 85814 
E: (918) 323-3562 
(91 6) 445-0278 

E-niall: cemlnfc@csm.ca.gov 

May 6, 2008 

Mr. Keith Petersen 
SixTen and Associates 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 

· And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
Disabled Student Programs and Services, 02-TC-22 

EXHIBITG 

Education Code Sections 67300, 67301, 67302, 67310, 67311, 67312, and 84850, 
as added and amended by Statutes 1977, Chapter 36 et al.; and · 
California Code of Regulations, Title 5, Sections 54100, and 56000 et seq. 
West Kem Community College District, Claimant · 

Dear Mr. Petersen: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Tuesday, 
May 27, 2008. You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied 
by a proof of service .. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an 
extension of time to file comments, please refer to section l 183.01, subdivision (c)(l), oftbe 
Commission's regulations. 

Hearing 
This test claim is set for hearing on Thursday, June 26, 2008, at 9:30 a.m. in Room 126, State 
Capitol, Sacramento, CA. The final Staff analysis will be issuBd on or about June. 13; 2008. 
Please let us know in advance if you or a representative of your agency will testify at the' hearing, 
and if other witnesses wilI appear. If you would like to request postponement of the hearing, 
please refer to section 1183.01, subdivision (c)(2), oftbe Commission's regulations. 

Please contact Katherine Tokarski at (916) 445-9429 with ariy questions regarding the above. 

Executive Director 

Enclosures 
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Hearing Date: lune 26, 2008 
J:\MANDATES\2002\tc\02·tc·221TC\DSA.doc 

ITEM 

TEST CLAIM 
. DRAFT STAFF ANALYSIS 

Education Code Sections 67300, 67301, 67302, 67310, 67311, 67312, and 84850 

Statutes 1977, Chapter 36 (SB 112) 
Statutes 1978, Chapter 1403 (AB2670) 

Statiltes 1979; Chapters 282 (AB 8) and 1035 (SB 186) 
·Statutes 1981, Chapter 796 (SB 1053) 
Statutes 1982, Chapter 251 (AB 1729) 
Statutes 1983, Chapter 323 (AB 223) 
Statutes 1985, Chapter 903 (SB 1160) 
Statutes 1986, Chaptei: 248 (SB 2451) . 

Statutes 1987, Chapters 829(.¢\B 746) and 998 (SB 252) 
Statute~ 1990; (:hapters 1066, (AB 2625) and 1206 (AB 3929) 

Statutes 1991, Chapter 626 (AB 1021) 
Statutes 1992, Chapter 1243 (AB 3090) 

Statutes 1995, Chapter 758.:(.A.:'.a 446) 
Statutes 1999, C)lapter 379 (AB 422) 
Stati.rteli 2001, Chapter 745(SB1191) 

California Code of Regulations, Title 5, Sections 54100, 5.60QO, 56002, 56004, 56005, 56006, 
56008,s6010,56020,56022,56026,56027,st)o28,560~9.s6o3o,s6o32,56034,56036,56038, 
56040',56042,56044,56046,56048,56050,56052,56054,56060,56062,56064,S6066,56068, 

56070,56072,56074,56076 
(AS Added or Amended by R~gi~tef76, Ne> . .51, R.efii~er 77, Nos. 12 & 45, 

Register 79, No. 46, Register 83, No. 1 B, Register 88, No.16, Register 91, No. 31, 
Register 92, No. 12, and Register 93, No. 6) 

Implementing Guidelines for Title 5 Regulations, Disabled Student Programs and Ser.vices, 
Js8ued by the Chancellor's .Office, California. Community Colleges, January 2, 1997 .. 

Disabled Student Programs. and Services 
. (02~TC-22) . 

West Kern Community College District, Claimant 

EXECUTIVE SUMMARY 

Background 

The May 23, 2003 test claim filed by West Kem Community College District.concerns the· 
provision of services to disabled students within the California community college system. The 
test claim alleges that community college districts have incurred costs mandated by the state for 
the provision of disabled student services, including verifying a student's eligibility for support 

· services, establishing a Student Educatjonal Contract, and completing related accounting, budget 
and fiscal reports. There are also activities alleged for requesting instructional materials from 
publishers in an electronic format, and disabled student parking services. -
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The Department of Finance and the California Communify Colleges Chancellor's Office dispute 
the test claim, asserting that the state requirements for Disabled Student Programs and Services -. . 

· (DSPS) are voluntary unless the claimant accepts sigllificant program funds, which are then • 
available to cover the claimed costs. Where the state acknowledges certain activities may b~ 
mandatory, the state asserts that they are otherwise required Under federal law. 

Staff finds that equal protection and related' supportive services requirements for disabled 
students did not originate with state law, but rather with the United States Constitution, federal 
case law, and subsequent federal statutes and regulations. Current federal law requiring the 
provision of disabled student services by the California community colleges includes both the 
1973 Rehabilitation Act, commonly referred to as Section 504, and the Americans with 
Disabilities Act of 1990 (42 U.S.C. § 12101 et seq,). 

Staff finds for the statutory and regulatory DSPS program there is an underlying federal mandate 
imposed directly on the community colleges, and the state has set up an optional program for the 
community colleges to receive additional funding to meet those requirements. The state's offer 
of financial assistance to community college districts to meet such requirements does not impose 
a state-mandated program. 

Similarly, regl;ll'ding claimed administrati:ve activities for requesting instructional materials in an 
electronic format from publishers, staff finds that community colleges have a duty under federal 
law to timely provide instructional materials to dii;abled students in an accessible forinat. The 
1999 test claim statute provides one method for the community colleges to fulfill this duty, but 
has not imposed 6: state-mandated program, 

Reg~ding the statute and regulation on disabled student parking, accessible disabled parking is A, 
required by federal mandate. To the extent the claimant seeks mandate reimbursement for not W 
being able to chiµ-ge disabled stude.nts parking fines andJneter fees, the County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1264, disallows claims for lost revenue. 

Conclusion 

Staff concludes thatEducation Code sections 67300, 67301, 67302, 67310, 67311, 67312, and 
.. 8.4~.50; Califomi.a Code of Regulations, title 5,: s.ections 541001. 56000, 56002, 56004, 56005, .. 

56006,56008,56010,56020,56022,56026,56027,56028,56029,56030,56032,56034,56036, 
·56038,56040,56042,56044;56046,56048,560SO,s6o52,56054,.56060,56062,56064,56066, 
56068, 56070, 56072, 56074, and 56076; and the "Implementing Guidelines for Title 5 
Regulations, Disabled Student Programs and Services," do not impose a state-mandated program 
on community college districts subject to article XIlI B, section 6. 

Staff" Recommendation 

Staff recommends the Commission adopt this staff analysis to deny this test claim. 
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STAFF ANALYSIS 

Claimant 

West Kem Community College District 

Chronology 

05123103 

06/20/03 

07/15/03 

07/17/03 

08/07/03 

08/11/03 

10/.31/02 

1'1'/07/03 
·"-...:' 
0~/l8/Q4 

02/18/04 

03/16/04 

04/05104 

06110104 

. 06/14/04 

09/09/04 

09/14/04 

09/24/04 

12/24/04 

12/28/04 

03/15/05 

03/17/05 

09/21/05 

10/03/05 

02/03/06 

02107106 

Claimant files the test claim with the Commission on State Mandates 
(Commission)" 

Commission staff issues the completeness review letter and requests comments 
from state agencies 

Department of Finance (DOF) requests an extension of time for filing comments 
for 120 days, to consult with the Office of the Attorney General 

Commission staff grants an extension to September 3, 2003 

DOF requests an extension of time to October 17, 2003 

Commission staff gran~ the extension of time as requested 

DOF requests an exte~ion of time to file comments until February 7, 2004 

· Comntlssidn staff grants the extension of time as requested 

DOF requests an extension of time t() file.initial co.mments to August 9; 2004 

Commission staff·grantS the extension of time as requested 
California C:ommunity Colleges Chancellor's Office (Chancellor's Office) files. 

. C01llIIlents 

Claimant files rebuttal to comments by Chancellor's Office 

DOF requests an extensfon oftlme to file initial comments to August 9,.2005 

Commission staff grants the extension of time as requested 

·· DOF reque~ an extension.pf time to file initi~ ~omments to December 9, 2004 

·Commission staff grants the extension of time as requested 

Department of Justice requests removal from test cliiliil mailing list 

· DOF requests an extension of time to file initiaJ comments to March 9, 2005 

Commission staff grants the extension of time as requested 

DOF requests an extension of time to file initial coiilinents to June 9, 2005 

Commission staff grants the extension oftinle as requested 

DOF requests an extension of time to file initial comrrients to December l, 2005 

· Commission staff grants the extension of time as requested 

DOF requests an extension of time to file initial comm~nts to March 1, 2006 

c.ommi_ssion staff grants the extension of time as requested 
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10/30/07 

11/05/07 

12/06/07 

04/02/08 

04/28/08 

05/02/08 

05105108 

Background 

Commission staff issues a request for comments on the test claim from the 
Department of Rehabilitation and DOF, due by November 20, 2007 

Claimant submits a supplement to the test clai.m tiling, with a history of the 
claimed regulations · 

DOF submits initial comments on the test claim filing 

Commission severs two regulations (Cal. Code Regs., tit. 5, §§ 55522 and 
55602.5) from the DSPS test claim, that are also pled in Minimum Conditions for 
State Aid (02-TC-25 and 02-TC-3 l) 

Commission staff issues letter to claimant requesting an updated face sheet 
identifying which regulatory register numbers are pled in the test claim 

Claimant submits amended facesheet 

Commission staff issues the draft st8.ff analysis on the test claun. 

. . 
This test claim concerns the provision of services to disabled students within the California 
community· colleges system. The test claim alleges that community college districts have 
incurred costs mandated by. the state, due to the enactment or a,mendme~~ of Education Code _ 
sections 67300, 67301, 67302, 67316, 67311, 67312, iind.84850, and thirty-six related title 5 
regulatiorui, 1• 2 as well as the "Implementing Guidelines for Title 5 Regtilations, Disabled Student 
Programs and Services," is~ed by the Galiforni~ Commuajty Colleges Chancellor's Office on 

: January 2, 1997. The claimEli).t alleges that the laws and claimed executive orders require . . a 
community college districts to provide disabled student services activities, including verifying a W'l 
student's eligibility for support services, establishing a Student Educational Contract, and 
completing related accounting, budget and fiscal reports. There are also activities alleged for 
requesting instructional materials from publishers in an electronic format, and providing disabled 
student parking services. · · · · ' 

Prior Law 

Disabied Studeiit services w¢re part of the EducatioifCod~ and tegulations"for"comniuniiy 
colleges prior to the enactment of the test claim legislation.3 An uncodified statute was added by 
Statutes 1971, chapter 1619, establishing that the state sh,a.11 annually apportion money to 
community college districts "for the purpose of funding the excess cost of providing special 

1 References to "title 5" are to the California Code of Regulations. 
2 The original test claim filing ~eluded mandate.a.llegations for California Code of Regulations, 
title 5, sections 55522 and 55602.5 (Register 91, Nos. 23 & 43; Register 95, No. 22), regarding 
matriculation accommodations and contracting for disabled student vocational ediication, 
respectively. These regulations are also included in another pend4tg test claim; therefore they 
were severed from DSPS and will be included in the Commission's decision on Minimum 
Conditions for State Aid (02-TC-25 8Ild 02-TC-3 l ). 
3 Former Education Code section 18151, and California Code of Regulations, title 5, section 
56000 et seq. (Reg. 73, no. 44.) 
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facilities, special educational material, educational assistance, mobility assistance, and 
transportation for handicapped students." This funding was limite_d to $400 annually for each 
disabled student, age 21 or older, with demonstrated financial need. Statutes 1972, chapter 1123 
repealed the earlier section, and substantially reenacted it as Education Code section 18151, with 
the added provision that before applying for li.n apportionmentunder this section, each. · · 
community college district must certify ''that it has made every reasonable effort to secure 
federal funds or other state funds for the purpose, and has been unable to secure sufficient 
funds." Education Code section 18151 has since be!!n amended, renumbered, and reenacted as 
Education Code section 84S

0

5o; which is a statute pled in this test claim. · · 

. Test Claim Statutes. Regulations. and Guidelines 

The requirement for the California Community Colleges Board of Governors to "provide for the 
apportiorunent of funds to each community college district to offset the direct excess cost of 
providing specialized support services or instruction, or both, to disabled students" is now found 
at Education Code section 84850, and is no longer limited in dollar amount, nor is it restricted by 
financial need or age of the student. Instead, it is_ part·of a larg_er statutory and regul~tory scheme 
which.provides aqditionalJu~ding to communit:Y college districts who agr,ee to p;r()_yide disabled 
.sttident services pw;-su~t to .~ate guidel.ip~s, includip.g 4~()nst;rapng accountab~~ty for tb,e 
fundi_n,g .. Chapter 14, "l:;>isabled Student Services," was add.~d to the Education Code by Statutes 
f98T,:cJ:>,apter 796; beginning with Education Cod~ section 673004 which states, in pertinent part: 
;.:i· . , ... ~ ·:· ·.• . ; . . . 

~.: · ·Services for disabled students provided by the C_alifornia Community Colleges ... 
-sill.ill '. ... at a, miJ:i~\J.Ill., conform to ~e level llil,d quality of those service,g provWed 
. by t:he Oepartnu;:nt ofRehabilita,tionJp its clients prior to July t 1981. However, 
.. nq#Wig Jn this chap~er requires, the c'alj,fcirnia Community Colleges .. I to.provide 
. the' servfoes for disabied sttidents-in the same manner as those services were 
. proviq~d by the Deparbn~nt'~:fRehB.bili~tion.5 · ' · 

An interagency agreement between the-Chancellor's Office and the California Department of · 
Rehabi1itation (DOR) 6 is described in the legislative history of Statutes 1981, chapter 796, which 
first added sect!on f 7300 to the Education Code. The "Cooperative Agreement" was signed in _ 

'-June 1981,statmg: . .... ... . . -- -· _ .-- .:.. . - _ .... 

[T]he Chancellor acknowledges and agrees that the c0mnitinity ctilleges are 
· ·required by Section 504 of-the Rehabilitation Act of 1973; and the regulations -

implementing that Section and Article 9.5 (11135 to 11135.5)8 of the California 

4 . 
Amep.ded by Statutes 1985, chapter 903, Statutes 1986, chapter 248, Statutes 1987, chapter 

998, Statutes 1991, chapter 626. Repealed and reenacted by Statutes 1995,.chaptei:' 758. 
5 The omitted portions refer to California's university systems. 
6 The DOR's ptjmary function is to provide and refer individuals with disabilities to a variety of 
vocational rehabilitation and independent living services. (Welf. & Inst. Code, § 19000 et seq.) 
7 See Attachinent 1 to the Draft Staff Analysis. 
8 Government Code section 11135 et seq., enacted by Statutes 1977, chapter 972, provides . 
individuals with protection from discrimination on the basis of disability (as well as for other 

· basis, including age, color, and sex), in any program or activity receiving state funding. 
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Government Code to provide auxiliary aidS necessary to make the benefits of the 
community college programs fully accessible to all their disabled students; 

The agreement continues: 

. Beginning July 1, 1981, the following auxiliary aids related to educational 
programs Will no longer be provided by the Department of Rehabilitation: 

l. Reader services for the blind and visually impaired: 
2. N otetaker services .for tlie blind and visUally impaired. 
3. Interpreter services for the deaf and hearing impaired. 
4. On-campus mobility assistance, 
5. On-campus transportation. · 

· 6. Special adaptive equipment. 

Education Code section 67300, in contrast to the interagency agreement, now requires the DOR 
to provide all reader services to its ·blind students, even when solely for educational purposes: 

Education Codi: se~ticin 67310 is a·1~ngtby statement offe~slative int~nt and principles to 
provide sta:tefundmg to s'tate colleges arid universities, "to cover the' actual cost of pro.Viding 
services and instrifotion;' to. disabled po5¥secondary· siudehts. Education Code· secticin 6.7312. 
requires the Califoriiia Corniniifilty Colifges Board of Governors to adopt regulations "necessafy 
to th~ op~ratioli ofptogfams fund~d pursuant to this cfulpter."9 Those regW.ations are found at 
California Code. of Regulations, title 5, section 56000 et seq. · 

Title 5, sec#on 56000 expresses that compliance with the DSPS regµll,ltioiis is a' condition of 
. state DSPS funding: "Programs receivingfwids allocated'ptirsuant'to Educatl01i1<:ode section ·A 
84850 shall meet the requirementS of this subcbaptei'."10 The regUlation:s require commuriity -
college districts reCeivm·g· DSPS furid.ilig to establish a'D,SPS ad:Visricy 6'oinmitte¢, tci •imeiit not 
less than once per year," designate a DSPS Coordinat6r.With "regporuiibil.ity for the day-to-day 
ope~ati~~ ofDS}>S," and '.~ei:n~loy reasonable means to info~ all students and.st!rl'f'' about the 
availability of DSPS services. 1 Then, for students who qualify for DSPS services, the 
community college must identify a· student's educational limitations and describe them in a 
Student Educational C~mtra9t (SEC), which is to be updated annually .1:2 . S.uch record~ .. f!l'C 
required to be protected from disclo,sure. 13 

Commullity college distncts 'must give students a copy of any diStrict policy on the terinination 
or suspension ofDSPS services for a student's failure to make measurable progress toward 

9 Chapter 14 includes Education Code sections 67300 through 67313 .. 
10 The Chancellor's Office issued the "Implementing Guidelines tor Title 5 Regulations, 
Disabled Student Programs and Services,'.' on January 2, 1997, which provides the text of each· 
DSPS regulation, .foitowed by a restatement and a description of what type of documentation 
may demonstrate compliance with the regulation. · 
11 California Code of Regulations, title 5, sections 56020, 56048, and 56050. 
12 California Code of R~gulations, title 5, sections 560.06 and 56022. 
13 California Code of Regulations, title 5, section 56008. 
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educational goals, or other non-compliance with DSPS policies. 14 In addition, districts are 
required to establish policies and procedures for responding to student requests for academic 
accommodations and repetition of special classes.15 

. · 

Community college districts must establish a program plan that "shall be a contract between the 
District and the Chancellor," and comply with certifications, evaluations, and regular fiscal 
reporting to the Chancellor's Office, pursuant to deadlines and format requirements. 16 

Community college districtS shall also "cooperate to the maximum extent possible with the 
Chancellor in carrying out special projects," such as research and.training, using funding "from 
the three percent set aside authorized pursuant to Education Code Section 84850(e)."17 

The types of expenses that can be covered by annual DSPS funding, on.a fixed-cost basis, 
include: adaptive educational equipment, materials, and supplies required by disabled students; 
job placement and development services; priority enrollinent and registration assistance; 
specialized campus orientation; special parking arrangements; activities necessary to coordinate 
and administer specialized servfoes and instruction; and DSPS assessment activities.18 

Community colleges can seek actual cost reimbur8ement for variable-cost items including: 
diagnostic assessment; on-campus mobility assi~ta:nce and off-campus transportation assistance; 

. disability-related counseling and advising; intetPreter services for deaf and hard-of-hea.ririg 
· student'j;. reader and notetaker services; specialized class instruction and tutoring;_ speech 

.· · sen;.ice5; .. test taking facilitation; and trartsCription services; 19 Community colleges can also 
· ·- receive··funds for "one-time expenditures for the purchase of supplies or the repair of equipment, 

such as. adapted educational materials and vehicles."20 'fhese are expenses that will vary 
according to the nature of an individual student's disabilities . 

Finally, Education Code section 67301 (including former section, 67311.5), and th.e 
imp)ementing regulation at title 5, section 54100, describe·the duty of community colleges to 
make special parking ava:ilable for disabled students. Education Code section 67302 provides a 
method-for public postsecondary institirtions to acquire iristiuctional materials from publishers in 

·· an electronic format, in order to ease the process of transcribing materials for disabled students 
into an accessible format; such as braille, audio, or digital text. · 

14 
California Code of Regulations, title 5, section 56010. 

15 
California Code of Regulations, title 5, sections 56027 and 56029. 

16 
Califom1a Code of Regulations, title 5, section 56030, 56046, 56052, 56066, 56072, 56074 

and 56076. · 
17 California Code of Regulations, title 5, section 56054. 
18 

Education Code section 67311 and California Code of Regulations, title 5, section 56026. · 
19 Ibid. e 20 Ibid. 
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Relevant Federal Law: 

. The California laws regarding supportive services and aids for disabled community college. e 
students are intertwined with federal law. The Rehabi.litation Act of 1973 (29 U.S.C. § 794), 
often referred to as "Section 504," is the original federal law found to require the provision of 

· support services for disabled post-secondary students: 

No otherwise qualified individual with a disability in the United States, as defined 
in section 705(20) of this title, shali, !)O!ely by reason of her or his disability, be . 
excluded from the participation in, be denied the l:>enefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance or under any program or activity. 

"Program or activity," as it pertains. to the community colleges, is defined as "all of the 
operations or• ... "(2)(A) a college., University, or other postsecondary institUtion, or a public 
system of higher education."21 · . 

According to the Congressional hist9ry discusseq by the court in Lloyd v. Regional Transp. 
Author!ty (1977) 5.48 F.2d i277, 1iss, the fed~rEll.. Rehabilitation Act of 1973 was designed to 

· · ·extend the. protections· of the Civil Rights Act' of 1964 to the handicapped: · · 

"Where applicable, section 504 is intended to include a requirement of affirmative 
action as· well as a prohibition againstdiscrimination." 4 U.S.Code Cong.&. · 
Ad.min.News, p. 6390 (1974). 

The Committe.e continues by stating that Se<;:tion 504's simijarity to Section 601 
of the Civil Rights Act of 1964 was not accidental: 

"Section 504 was patterned. Bftet, and is almost identical to, the antidiscrimination 
Iariguage of settion 6ot of the Civil Rights Act of 1964, 42 u:S.C. 2000d-l 
(relating to race, color, or national origin), and section 901 of the Education 
Amendments of 1972~ 42 u·.s.c. 1683 (relating to sex). The section therefore 
constitutes the establl.shment of a broad government policy that programs . 
receiving Federal financial assistance· shall be operated without discrimination on 

· .· the basis of handicap. It does not specifically·require the issuance ofregulations 
or expressly provide for enforcement procedures, but it is clearly mandatory in 
form, and such reguiations and enforcement are intended." (4 U.S.Code Cong. & 
Admin.News, p. 6390 (1974)). 

After some delay, the Rehabilitation Act regulations were adopted in i 980. 22 The regulations 
. specify that program accessibility is inclusive of facility accessibility: ''No .qualified handicapped 

21 34 Code of Federal Regulations part 104.3. 
22 Cherry v. Mathews (1976) 419 F.Supp. 922, 924: "Both draft and proposed regulations have 
already been issued by the Secretary. See 41 Fed.Reg. 20296 (May 17, 1976); id. at 29548 
(July 16, 1976). FN2 The introduction and preambles to the regulations detail the complex, 
difficult problems involved in fa!!hioning guidelines to prevent discrimination against 
handicapped individuals. Rather than establish a date by which final regulations must issue, the 
Court retains jurisdiction over this matter to assure that no further unreasonable delays affect the 
promulgation ofregulations under § 504." 
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person shall, because a recipient's facilities are inaccessible to or unusable by handicapped 
persons, be denied the benefits of, be excluded from participation in, or otherwise be subjected to 
discrimination under any program or activity to which this part applies." (34 C.F.R. § 104.21.) 

The federal regulations also include specific requireµ:ients .for post-secondary education. First, 
"[q]ualified handicapped persons may not; on the basis of handicap, be denied admission or be 
subjected to:discrimination in admission or recruitment'by a recipient to which this subpart 
applies." (34 C'.F .R § I 04.21.) Further, academic requirements are to be modified "as are 
necessary to ensur~ that such requirements do not disc:riminate or have the effect of .. 
discriminating, on th~ basis of handicap, against a qualified handicapped applicant or student." . 
(34 C.F.R. § 104.44(a).) In addition, auxiliary aids are required to assist students, as necessary: 

(I) A recipient to which this subpart applies shall take such steps as are necessary 
to ens1.ll"~ that no ~dicapped student is denied the b~efits of, excluded from 
participation in, or otherwise subjected to discrimination beca~e of the absence·. 
of educational auxiliary aids for students with impaired sensory, manual, or 
speaking skills. · 

(2) Aillciliary aids may includeTu.ped texts, interpreters or other effective methods 
of making orally delivered materials available to students wi1:b hearing 

,il,npainnents, readers in libraries foi students with visuai impairments, classroom 
::equipment adapted for use by students With manual impamnents, and other 
similar services and actions. Recipients need not provide attendaiits, individually 
prescribed devices, readers for personal use or study, or other devices or services 
·Of a personal nature. (34 C.F.R. § i 04.44(d);) : · 

With the enactment of the Americans with Disabilities Act of 1990 (hereafter, ''the ADA;" 
42 U.S.C. § 1210i et seq.), Congress expiµtded the reqliired aceessibility and protections for 
disabled individuals in public service and private business, without regard to the receipt of 
federal ~ding. 23 

Claimant's Position 

.. West Kem Community College District's May .4.3, 200324 test claim.filing, at pages 74 throµgh_ . 
97, sets out a list of new activities, "A" through "Z," alleged to be required by the test claim 
statutes and executive orders; Claimant alleges that the state has required con,un:unity·college 
districts to adopt and implement procedtires, and penocifoiiily update ·those pro~edures, pursuant 
to the test claim statutes and executives orders to offer support services and instruction to 
disabled students. Some examples of the claimant's specific allegations include: verifying that a 
student has a disability "which results in an educational limitation;" categorize a stlident's 
disability using the definitions in title 5, sections 56032, 56034, 56036, 56038, 56040, 56042, 

23 
In Zukle v. Regents-of University of California (1999) 166 F.3d 1041, 1045, at footnote 11, the 

9th c~cuit found "There is no significant difference in analysis of the rights and obligations 
created by the ADA and the Rehabilitation Act. See 42 U.S.C. § 12133 ("The remedies, 
procedures, and rights set forth in [the Rehabilitation Act] shall be the remedies, procedures, and 
rights [applicable to ADA claims];")" · · 
24 

The potentfal reimbursement period begins no earlier than July l, 2001, based upon the filing 
date for this test claim. (Gov. Code, § 17557.) 
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and 56044; identify and describe any educational limitations, along with a plan to meet the a 
studenfs' educational needs, in a "Student Education Contract," and review and update each W' 
contract annually.25 · · · · · · . 

The claimant also alleges that.title 5, section 56020 requires districts to "employ reasonable 
means to inform all students about the support services or instruction available through the DSPS 
program." Claimant states that the required support services includes providing adiiptive 
educational equipmertt, material and supplies; employment development; priority registration; 
special parking; supplemental orientatioti;' test taki.D.g facilitation; special assessmeriis and · 
counseling; interpreter, reader, note-talcer,-transcriptioh, tutor, and mobility assistance.26 ' 

Further, the test claim alleges that community college districts are required to ''provide special 
. classes designed to address the educational limitations of students with disabilities who would 

not be able to substantially benefit from regular college classes, even with appropriate support 
services and accorriniodatioris. "27 ' ' ' ' ' ' 

. The claim contends that the test claim statutes and executive orders require the development of 
policies for suspension and termination from the DSPS program; recordkeeping requirements for 
DSPS smdent files; tlie designation of a quaiified DSPS Cciordiilator for each college; fomiatiori 
of a DSPS advisory committee; developi.rig and updating "speciali:Zed accounting proeedures" 
for calculating the direct and indirect costs ofDSPS ser'Vices; and ''to detemiine and certify that 
reasonable efforts have been made to utilize !ill funds from federal, state and Ideal sources' 
available for serving students· with disabilities. ,,is 

The test claim also alleges· new activities for disabled student parking servfoes and requesting 
instructional materials from publisher8 in an electronic format. ' ' ' ei 
The claimant acknowledges that some appprtionmentfupdmg (Ed: Code, § 84850, subd. (c)), 
fu.Iids for special Classes (Cal, Code.Regs., tit. 5, § 56028), and pl!fking fees (Ed. Code, § 67301) . 
may be availabie to "reduce the costs incurred by these mandated duties. "29 

' ' 

The claimant rebutted the Chancellor's Office comments on the test claim filing in a letter dated 
April 1, 2004. The claimant's substantive arguments will be addressed in the analy~is below.30 

25 Test Claim Filing, pages 74-81. 
26 id. at pages 81-8S. 
27 Test Claim Filing, page 86. 
28 Id. at pages 87-9'6. 
29 Id at page 98. 
30 In the April 1, 2004 rebuttal, the claimant argues that the Chancellor's Office comments are 
"incompetent" and s~otild be stricken from the record since they do not comply with the 
Commission's regulations (Cal. Code Regs., tit. 2, § 1183.02.) That regulation requires written . 
responses to be signed at the end of the document, under penalty of perjury by an autho~d 
representative of the state agency, with the declaration that it is true and complete to the best of 

'" 

! 

.. the representative's personal knowledge, information, or belief, and that any assertions ,of fact 
are to be supported by documentary evidence. The claimant ccintends that ''the comments of [the e) 
Chancellor's Office) do not comply with these essential requirements." 
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California Community Colleges Chancellor's Office Position 

The comments on the test claim filing, received March 16, 2004, from the Chancellor's Office 
dispute much of the test claim allegations. Regarding DSPS, the Chancellor'.s Office argues that 
Education Code sections 67310, 67311, 673 lZ, and 84850, and the California Code of 
Regulations, title 5, sections 56000 through 56076, either do not expressly require activities of 
the co'mmunity college districts, or are optional unless the districts seek state funds: 

for the direct excess costs of providing certain services or instruction to students 
with disabilities. Under federal law, districts are reqllired to provide · 
accommodations for students with disabilities by section 504 of the Rehabilitation 
Act of 1973 and the Americans with Disabilities Act of 1990, but nothing 
compels a district to apply for DSPS funds or claim reimbursement from the state 
for services it does provide.31 

· · 

On Education Code section 67302, regarding the requirement for publishers to provide electronic 
versions of instructional materials for use by disabled students, the Chancellor's Office asserts 
that the statute does not impose mandatory duties on the colleges to request the materials from 

· the1'ublisliers~ However, "to.the· eitent that colleges do call upon publishers to provide the 
electronic texts, the statute creates a potential savings to districts since federal law requires 

:..:. districts to provide students with visual impairments access· to print and computer-based 
· :. '·: iilformation." 

._ .. .., 
Regarding disabled student parking accessibility pursuant to Education Code section 67301, and 
title 5, section 54100, the Chancellor's Office asserts that Government Code section 17556, 
subdivisions (d) and ( e) may preclude the Commission· from finding of costs mandated by the 
state because the districts are authorized to use their other parking fees tci offset the costs .. 

Departmenfof Finance's Position 

On December 6, 2007, DOF submitted substantive comments on the test claim filing.· DOF 
. '·states: "Based on our review of the claim, as well as relevant statutes and regulations, we do not 

. believe that the procedures, definitions, and general instruction provided in the DSPS program 
constitute a.reimbursable state mandated activity.on local.PpJnmunity college districts .... Further, 
DOF states agreement with the analysis in the Chancellor's Office letter of March 11, 2004, ·and 
bases this "~n the _fa~Hhat DSPS activities are already fully funded in the budget and that DSPS 
is a voluntary program." 

Determining whether a statute or executive order constitutes a reimbursable state-mail.dated 
program within the meaning of article~ B, section 6 of the California Constitution is a pure 
question of law. (City of San Jose v. State of California (1996) 45Cal.App.4th1802, 1817; 

· County of San Diego v. State of California (1997) 15 Cal.4th 68, 109). Thus, factual allegations · 
rais~ by a parry regarding how·a program is implemented are not relied upon by staff at the test 
claim phase when recomrriending whether an entify is entitled to reimbursement under article 
Xin B, section 6. The state agency responses contain comments on whether the Commission 
should approve this test claim and are, therefore, not stricken from the administrative record. e . 31 Chancellor's Office Comments on the Test Claim, dated March 11, 2004, p~ge 5. 
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DOF states: 

Funding for this program is now part of the annual appropriation for DSPS in 
-Schedule (5) oflteni 6870-101.:0001 of the Budget Act. Since 2003, the year in 
· which this test claim was filed, budgeted support for this program has been 
provided as follows: $115,001,000 in the Budget Act of2007, $107,870,000 in 
the Budget Act of2006, $91,191,000 in the Budget Act of 2005, $85,977,000 in 
the Budget Act of2004, and $82,583,000 in the Budget Act of2003. This 
represents a significant and ongoing commitment by the state of California. to 
fund specific activities and costs associated with participation in the DSPS 
program. 

Discussion 

The courts have found that article XIII B, section 6, of the California Constitution32 reco~zes 
. the state constitutional restrictions on the·powers oflocal government to·tax and spend.3 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assUJlle increased financial .· 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII R 
impose. ·~4 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.35 In addition, the required activity or task must be new, constituting a "new propam,'"or it 
must create a ."higher level of service" over the previously required level of service.3 . 

The co:urts have defined a "program" subject to article XIII B; section 6, of the Calif-0n;ria 
Constitution, as one that carries out the governmental function ·of providing public· services, or a A 
law· that imposes unique requirements .on local agencies or school districts to implement a state · W 
policy, but does not apply generally to all residents and entities in the ~te.37 To detet'ID.ine if the. 

32 Article XIII B, section 6, subdivision (a); provides: (a) Whenever the Legislature or any state 
agency mandates· a new program or higher level of service on any local government; the state 
shaffpro.vide·a subvention offwids to reimburse thatlo_caj government for the costs of the 
program or increased level of service, exceptthat the Legislature may, but' need not, provide a 
subvention of funds for the following mandates: (1) Legislative mandates requested by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975. 
33 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 

. Cal.4th 727, 735. . . 

34 County ojSan Diego v. State of California (1997) 15 Cai.4th 68, 81. 
35 Long Beach Unified School Dist .. v. State of California (1990) 225 Cal.App.3d 155, 174. 

36 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). 
37 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in A 
County of Los Angeles v. State of California (1987) 43 Ca1.3d 46, 56; see also Lucia Mar. supra, W 
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program is new or imposes a higher level of service, the te~ claim statutes and executive orders 
must be compared with the legal requirements in effect iinin:ediately before the enactment.38 A 
"higher level of service" occurs when the new "requirements were intended to provide an 
enhanced service to the public.'.39 Finally, the newly required activity or increased level of 

' .··.~. ' ' 

service must impose costs mandated by the state. . 

The Commission is vested with exclusive ~uthority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII~. section 6.41 In making its 
decisions, the Commission must strictly construe article XII'i:B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.'"'2 · . · · 

Issue 1: Do the test claim statutes or alleged executive orders impose a 
state-mandated program on community college districts subject to 
article XIII B, section 6 of the California Constitution? 

A test claim statute or executive order imposes a state-mandated program when it compels a 
lac~ agencY.~r scho.ol ?istrict to perform activities not pr~viousl~ reqtiired, or ~h~n le~islatio~ 
reqwres that ·costS prev10us!y borne by the state are now to be piud by school d1stricts.4 Thus; m . 
order' for a test clruril. statute or executive order to be subject to article XIII B, section 6 of the 
Galifoµlla Constitution, the statutory language must order or cormrumd that school districts 
perform an activity or task. · 

The.test claim allegations will be ~Yzed by areas of activities; as follows: A) providing 
"Disabletl Student Programs and Services;" B) requesting instructional materials in an electronic 
format; and C) parking services for stuc\ents with disabilitie.s . 

. .. """• 

'44 (::al.3d 830, 835.) 
38 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia·Mar, supra, 44 Cal.3d 830, 
835. 
39 San Diego Unifie,d School Dist., supra, 33 Cal.4th. 859, 878~ · 
4° County of Fresno v; State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commis~ion cm State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. . · 
41 .Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551and17552. · · 
42 

County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. · · · 
43 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836. 
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A. Providing "Disahled Student Programs and ServiCes dJSPS)" 

The claimant alleges that Education Code sections 67300,44 ,67310,45 67311,46 67312,47 and 
84850,48 impose~· reimbursable state-mandated program. The claimant further alleges that 
California Code of Regulations, title 5, sections 56000 et seq., and the Chancellor's Office DSPS 
"Implementing Guidelines for Title 5 Regulations" are executive orders which impose a . 
reimbursable state mandated.program on community college districts. The new activities alleged 
relate to the provisfon of disabled sttidtlp.t services, such !IS: verifying a student's eligibility for 
support services; establishing a Student Educational Contracttoideritify and provide for needed 
auxiliary aids' and educational facilitation; as well as for DSPS-related accounting, budget and 
fiscal reporting activities. 

As described below, Staff finds that an. underlying federal mandate is imposed directly on 
community college 'distric~s to provide Siipport serVices to 'disabled sajderitS pur8uant to the . 
Rehabilitation Act of 1973 and the ADA. The state MS set 'tlp an optional program for 
community colleges to receive excess funding to meet those requirements. Althaugh some 
activities are required of community colleges who receive DSPS funding, staff finds that tlie 
Califqrnia Supreme Court's decision in Kern High School Dist., supra, supports the conclusion . 
that the state DSPS activities alleged are voluntary unless a community college district accepts 
state program funds, and, therefore do not impose a state mandated program. These issues are 

· discussed below. 

Federal law mandates community college districts to provide support services to disabled 
students: ! . 

Education Code section 67300, states that services for disabled community college students shall A 
"at a minimum, conform to the level and quality of those services provided by the Department of 9' 
Rehabilitation to its clients prior to July 1, 1981. However, nothing in this chapter requires· the 
California Community Colleges ... to provide the services for disabled students in the same 
manner as those services were provided by the Department of Rehabilitation." The section also 
provides that "blind students who are attending California Community Colleges under the 
sponsorship of the Department of Rehabilitation shall have all reader services provided directly 
by the" DOR. . . . 

44 Added by Statutes 1981, chapter 796, amended by_Statlites 1985, chapter 903, Statutes 1986, 
chapter 248, Statiites 1987, chapter 998, Statutes 1991, cfui.pter626. ·Repealed and reenacted by 
Statutes 1995, chapter 758. 

· .45 Repealed and reenacted by Statutes 1995, chapter 758; derived from Statutes 1987, chapter 
829. 
46 Ibid. 
47 Ibid. A minor amendment by Statutes 2004, chapter 303 was not pled and does not impact the 
test claim analysis. 
48 Statutes 1990, chapter 1206 repealed and replaced this section; earlier versions also concerned 
special funding for services and assistance to disabled students. Derived from former Education a 1· 

Code section 18151, as added by Statutes 1972, chapter 1123. · .. 
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Education Code section 67300 was adopted subsequent to a June 1981 "Cooperative Agreement" 
signed by the Chancellor's Office and the DOR. 49 The DOR was established in the 1960s to 
admiriister vocational rehabilitation programs to disabled persons with financial need, and to 
·access related federal funding. 50

. Some clients of the DOR receive vocational education through 
the public postsecondary. education system, s 1· while comm.unity colleges have long had a. mission 
to serve both postsecondary academic and. vocational education purposes. 52 Because of the 
overlap and historical cooperation of the systems, following the adoption of the federal 
RehabilitationActregUiations the DOR and the.Chancellor's Office signed an interagency 
"Cooperative Agreement':' in June 1981, stating:53 

['nhe Chancellor acknowledges and agrees that the community colleges are .. 
requirec;I by Section 504 of the Rehabilitation Act of 1973, and the regulations 
implementing that Section and Article 9;5 (11135 to 11135.5)54 of the California 
Government Code to provide auxiliary aids necessary to mal(e the benefits of the 

· community college programs fully accessible to all their disabled students; 

The agreement continues: 

Begll.ming /uly 1, 1981, the followinfllUxiliery aids related to t;lducational · 
programs will no longer be provided by the Department of Rehabilitation: 

· 1. Reader services for the blind and visually impaired. 
2. Notetaker services for the blind and visually impaired. 
3. Interpreter services for the deaf and hearing impaired. 
4. Oh-campus mobility assistance. 
5. On-campus .transp()rtation. 
6. Special adaptive equipment. 

· .•· "'"
49

. Accarding. to the legislative history for section 67300: "An interagency agreement between the 
[DOR] and postsecondary education institutions ... provides for a transfer of funding and 
management of auxiliary services, .including readers .for the blind, from. the [DOR] JC> .these 
postsecondary education systems.· The [DOR] cites federal law and state.law to justify the 
responsibility of p.ublic postsecondary institutions· to provide amciliary educational services to 
handicapped students. However, organizations representiD.g theblmd ... prefer to have the 
reader services remain with [DOR]." (Sen. Republican Caucus, analysis of Sen. Bill No. 1053 
(1981-1982 Reg. Sess.), as amended Jul. 7, 1981, p. 2.) See Attachment 2. 

so Welfare and Institutions Code section 19000 et seq. as enacted by Statutes 1969, chapter 1107, 
includes references to earlier federal funding for vocational rehabilitation for workers disabled 
on the job. 
51 Welfare and Institutions Code section 19013. 
52 

Former Education Code section 66701 and current Education Code section 66010.4. 
53 See Attachment I to the Draft Staff Analysis. 
54 

Government Code section 1i135 et seq., enacted by Statutes 1977, chapter 972, provides 
individuals with protection from discrimination on the basis of disability (as well as for other 
basis, including age, color, and sex), in any program or activity receiving state funding. 
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The agreer:iient also provides a list of''traditional services" that will continue to be provided by 
the DOR to its "student/clients inchiding but not limited: to" disability evaluation, therapy, 
individual diagnostic-testing, off-campus transportation, reader or interpreter services for the 
bliridorhearing impaired "other than for educationa1 programs," job placement services, special 
adaptive.equipment when not ''useable solely for educatioi1.al purpose~," an:d individual tutoring 
when college services are insufficient This interagency agreement is described in the legislative 
history of Statiites 1981, chapter 796, which first added section 67300 to the Education Code. 
Education Code section 67300, in contrast to the interagency agreement, now requires the DOR 
to provide reader services to blind students, even when solely for educational purposes. 

Education Code section 67310 is a lengthy statement of legislative intent and principles to 
provide state furiditig to state colleges and universities, ''to cover the actual cost of providing 
services and iriStrUction" to disabled postsecondary students. Education Code section 67311 lists 
the DSPS cost categories and expenses·the Legislature intends to fund, including.such items as 
diagnostic assessment; on-cam.pt.is mobility a:ssistaD.ce.Eind off-eampus transportation·assistance; 
disability-related counseling and advising; interpreter services for deaf and hard-of-heatjng 

. students; reader and notetal{er services; 8pecialized class instruction and tutoriri.g; speech 
.. services; teSt takirig'facffitation;·atid transcriptitlns~tvices .. Ccimmunicy colleges can also receive 

funds for "one"time expenditures for the purChase of supplies or the repair of equipment; such as 
adapted etj.ucational materials and .:vehicles." 

Education Code section 67312 requires the California Com.in.unity Colleges Board of Governors 
to adopt regulations "necessa.rfto the· operation of prognu'ns funded purSiliiD.t to this chapter. "55 

Education Code section 84850 also requires the Board ofGovemors to adopt regulations ' 
regarding the "administration and funding of educational progrSm.s and Support services" for 
disabled students. Those regulations are found at Califc:iriiia Code ofRegulaticiris, title 5, section 
56000 et seq. 

The claimant argues that Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830 
supports a' finding that a pragram has been shifted frOm the statetO local community. colleges · 
districts, resulting in a reimbursable state-mandated program. 56 In Lucia Mar, supra, K-12 
school districts sc:iught mandate reimbilrsement after the state required contributions for the · · 

... ·educ.ation of severely handicapped· student$ at state schools. The Court concluded, supra, at page 
836, ''that because section 59300 shifts partial financial respansibility for the support of students 
in the state-operated schools from the state to school districts - an obligation the school districts 

· · did not have at the time ·articJe XIIIB was adopted....: it calls for plaintiffs to support a ''new · 
program" within the meaning of section 6." 

There are important factual distinctions between the present test claim and Lucia Mar. First, the 
state is not newly charging community college districts for services provided by the state. Here, 
the DOR withdrew the provision of most educational auxiliary aids to postsecondary-student ·· 

ss Chapter 14 includes Education Code sections 67300 through 67313. 

S6 Claimant's AprilS, 2004 Rebuttal to Comments, page 13, states that "The [DOR] is a state 
agency. Therefore, becaus~ Educatio~ Code Section 67300 shi~ financial r~sp~nsib~lity for the 
education of disabled students from this state agency to commumty college districts, it calls for 

·. those districts to support a "new program" within the meaning of section 6." · 
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clients. However, community college districts had an existing obligation pursuant to federal law 
to provide the auxiliary aids necessary to accommodate all enrolled disabled students, regardless 
of whether the student was also a client of the DOR.51 Community colleges have long had· 
postsecondary and vocational education as their primary mission. Former Education Code 
section 66701 58 defined the scope of instruction for California community colleges as ''standard 
collegiate coi.trSes for transfer to other institutions; vocational and technical fields leading to 
employment; general or liberal arts riourses; and community services." Education Code section 
66010.4 now restates that th~ "primary mission" of community colleges is "academic and 
vocational instruction at the lower division·level."59 Because community college districts have a 
preexisting and continuing duty under the Rehabilitation Act of 1973 and the ADA to provide 
needed auxiliary aids and services to all disabled students, as detailed below, the state did not 
shift a program to community college districts; and Lucia Mar does not apply. 

Under federal law, any service~ offered by a community college, including po~ecoIJ.dary and 
vocational education, must be made accessibie to qualifled disabled individuais.60 the 
Rehabilita:ti9IJ. Act of 1973 require.s that re:"cipients of federal funds provide "program 
accessibility" by making the recipient's facilities physicaUy accessible to disabled persons. "A 

·recipient may comply with the reqUirements ... through such means as redesign of equipment, 
reassignment of classes or other services to accessible buildings, assignment of aides to 
benefi,ciaries ... alteratio_ns of existing facilities and construction of new facilities [which meet 

, accessibility stiindards), or any other methods that result iii making its program or activity 
e. ,. accessible to handicapped persons. "6 I . · 

Subp~ E of the Rehabilitation :Act regulations apply specifically to postsecondary education. 
Part 1,0~.42 requires n.ondiscrimination,on the basis of disability in admission or recruitment 
Part I d,4.43 requires nondiscrimination on the basis of disability for all "academic, research, 
occupational training, housing, health insurance, counseling, financial aid, physical education, 

. athletics, recreation, transportation, other extracurricular, or other postsecondary education aid, 
· · benefit§, or services." 

57 
See 34 Code-of Federal Regulations part 104.44,. InHajles v. Commission onState Mandates 

(1992) 11 Cal.App.4th 1564, 1584, the court found: "Since federal assistalice to education is 
perv~ive (see, e.g. Ed. Code,§§ 12000-12405; 49540·efseq., 92140 et seq.), section 504 · . 
[Rehabilitation Act) was applicable to virtually all public educational programs in this and other 
states." In 1990, the ADA imposed the same requirements on all public entities, regardless of 
funding. (42 U.S.C. § 12131 et seq.; 28 C.F.R § 35.iOl et seq.) 
58 

Last substantive amendment by Statutes 1974, chapter 921; renumbered by Statutes 1976, 
chapter 1010. · · 
59 

Statutes 1990, chapter 1597 repealed section 66701, and reenacted its substantive provisions in 
Education Code section 66010.4. · · 

.
60 

29 United States Code section. 794 requires non-discrimination by reason of disability 'in all 
postsecondary and vocational education programs receiving any federal funds. Also, 34 Federal 
Code of Regulations part 104.44 requires the provision ofauxiliary aids for disabled· 
postsecondary students. e 61 34 Code of Federal Regulations part 104.22(b). 
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Part l 04.44 requires that commti.n.ity colleges complying with the federal Rehabilitation Act A. 
"shali make such modifications to its academic requirements as are necessary to ensure that such W' 
requirements do not discrimiilate or have the effect of discriminating, on·the basis ofhSndicap~ 
against a qualified handicapped applicant or student," including modification of the length of 
time allowed_to complete degree requirements, and the substitution ofcour8e requirements.62 

In additlon, a·postsecondary institution "shall take such steps as are necessary to ensure that no 
handicapped $!dent is denied the benefits of, excluded from participation in, or otherwise 
subjected to discrimination because of the absence of educational auxiliary aids for students with 
impaired sensory, manual, or. speaking skills."~3 Under the Rehabilitation Act regulations, such 
"[a)uxiliary aids may include taped texts, interpreters.or other effective methods of making orally 
delivered materials available to students with he~g impairments, readers in libraries for 
students with visual impairments, clas!!room equipment adapted for use by students with manual 
impainrient8, and other similar services and_ actions. · Recipients need not provide attendants, 
individually prescribed devices, readers for personal ti.se or study, or other devices or services of 
a personal nature." 64 34 Code of Federal Regulations pii.rl 104.4(b) specifies that federiil · 
funding recipients may not "provide a qualified Iiaiidicapped perscin with an aid, beriefit, oi: 
sei-Vfoe· tfu.fis riot as effective as that provided to "others." · : · . . · . 

With the 1990 adoption of the ADA (whi_ch applies to all public entities, regardless of the receipt 
of federal funding), regulations were developed which repeat Illlll!Y ofthe.non-discrimin.8.tion 
and accessibility requirements of the 1973 Rehabilitation Act, but often go further. For example, 
28 Code of Federal Regulations part 35.160(b) requires that "a public entity shall furnish 
"appropriate auxiliary aids and serviCes where-neeessaty" to_ afford an individual with a disability 
an equal opportunity to participate in, and enjoy the benefits of, a service, program, or activity e\ 
conducted by a public entity ... giving primary c0n8ideration to the requests of the individual 
with disabilities. "65 · · · · · · . 

.. 62 34 CodeofFederal Regulations part 104,44(a). 
63 34 Code of Federal Regulations part 104.44(d). 
64 Ibid. 
6s Auxiliary aids and services is defined in the ADA to include: 

(1) Qualified interpreters, notetakers, trBil.Scription services, written materials, 
telephone handset amplifiers, assistive Hstening devices, assistive listening · 
systems, telephones compatible with hearing aids, closed caption decoders, open 
and closed captioning, telecommunications devices for deaf persons (TDD's), 
videotext displays, or other effective methods of making aurally delivered 
materials available to individuals with hearing impairments; 
(2) Qualified readers, taped texts, audio recordings, Bra.jlled materials, large print 
materials, or other effective methods of making visually delivered materials . 
available to individuals with visual impairments; 
(3) Acquisition or modification of equipment or devices; and 
(4) Other similar services and actions. (28 C.F.R. part 35.104.) 
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An opinion document from the United States Department of Education, Office of Civil Rights, or 
OCR, on auxiliary aids and services for disabled students, while not controlling, is infonnative.66 

The requirements of the Rehabilitation Act and the ADA are enforced at public colleges and 
wiiversities through the OCR. 67 The OCR published a letter, revised September 1998; regarding 
the duties of postsecondary institutions to provide auxiliary aids; stating "[a ]n 'institution may not .. · 
limit what it spends for auxiliary aids or services or refuse tO provide auxiliary aids because it 
believes that other providers of these services eXist, or condition its provision of auxiliary aids on 
availability of funds. In many cases, an institution may meet its obl~gation to provide auxiliary 
aids by assisting the student in obtaining the aid or obtaining reimbursement for the cost of an 
aid from an outside agency or orgamzation, such as a state rehabilitation agency or a private 
charitable organization. However, the institution remains responsible for providing the aid." 68 

Thus, in the absence of the test claim legisl~tion, commtrity colleges still have to meet all of the 
federal law equal access requirements of the ADA required directly of all public agencies, and 
for those districts receiving any form of federal funding; the Rehabilitation Act of 1973. In 
Countj of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, the 
claimant argued that a reimbursable state-:maildated program was iniposed by a Penal Code 
provision requiring criminal indigent defense services and other procedural protections in capital 
murder cases. However, the colll't clearly found "no state mandate exists if the requirement or 

._, · p~visiOns of a state statute are, qevertheless, required by federal law."69 
· 

. .·.:.-' ,.,,. . 

~;·Hay~s-~: Commission on State Mandates (1992)· I I-Cal.App.4th 1564 further supports the 
ccinclwfon that the state has not imposed a state-mandated program for the provision of support 
services to disabled students by communitj' colleges. The-Hayes case concerned a mandate 
clrum for special education costs for K-12-schools, ultimately focusing on the federal Education 
of the Handicapped Act. The proper holding from Hayes is that: 

When tlie federal government inipbses costs on local agencies those'costs are not 
· mandated by the state and thus would not require a state subvention. Instead, 
such costs are exempt from local agencies' taxing and spending limitations. This 
should be true even though the state has adopted an implementing statute or 

. !eID!lation pursuaritt() the federal mandate so long as the state hacj._no "true 
choice" in the manner of implementation of the federal mandate. (See City of 

66 
In Cohen v. Brown University (C.A.l (R.I.) 1996} 101 F.3d 155, 173, regarding the degree of 

judicial deference given to the OCR's Policy Interpretation off~deral Title IX law, the court . 
found:."It is also wel) established.'that an agency's construction of its own regulations is entitled 
to substantial deference."' 
67 

ln interpreting regulations under the ADA and Rehabilitation Act, the court recognizes that the 
OCR is "the federal agency responsible for investigating complaints of disability 
discrimination." Guckenberger v. Boston University (D.Mass. 1997) 974 F.Supp. 106, 145. 
68 

See <http://www.ed.gov/print/about/offices/list/ocr/docs/auxaids.html>, as of March 5, 2008. 
Attachment 3 to the Draft Staff Analysis. · 
6 . 

County of Los Angeles, supra, 32 Cal.App.4th 805, 816. 
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Sacramento v .. State of California, supra, SO Cal.3d at p. 76, 266 Cal.Rptr. 139, 
785 P.2d 522}0 

. . . · · 

Thus, community colleges are responsible for providing necessary aWdliafy aids and services for 
all of their disabled students, in order to achieve program accessibility required by federal law; 
therefore the costs are imposed on local districts by federal mandate, consistent with the court's · 
opinion in Hayes, supra,· 11 Cal.App.4th i564, 1595. .· 

The state has enacted.an optional program for the community colleges to receive excess tunding: 

Because some test claitn activities, not otherwise required by federal law, are required of 
recipients of state DSPS fµnding, the analysis must continue. As described in the background 
above, DSPS funding is available to community college districts ''to offset the direct excess cost 
of providing specialized support services or instruction" to disabled students.71 The test claim · 
statutes and regulations require community.college districts receiving DSPS funding to engage in 
activities such as establishing a DSPS advisory committee, maintaining a designated DSPS · 
Coordinator, and informing students and staff about the availability ofDSPS services.72 Then, 
for students who qualify for DSPS services, the community college must identify a student's 
educational limitations and describe them·in a Student Educational Contract, which is to be · 
updated annually.73 Community college districts must also establish and/or distribute certain 
policies and procedures regar.ding DSPS participation and niles.74 

In addition, a contractual DSPS program plan must be established between the district and the 
Chancellor, and districts must comply with funding accountability requirements including 
certifications, evallla.tions, and re~ fiscal reporting to the Chancellor's Office, pursuant to 
deadlines a.rid format requirements. 75 Community college diStricts are also to "cooperate to the 91 
maximum extent possible with the Chancellor in carrying out special projects," such as research 
and tr~g, using fµndinf "from the three percent set aside authorized pursuant to Education 
Code Section 84850(e)."7 

. . · . . 

The Chancellor's Office also issued the "Implementing Guidelines for Title 5 Regulations, 
Disabled Student Programs and Services," on January 2, 1997; which is pled in the test claim as 
an executive order. The document provides each DSPS regulation, followed by· a restatement 
and 'a description cifwhat type of documentation may demonstrate compliance with the 

70 Hayes, supra, 11 Cal.App.4th 1564, 1593. : 

· 71 Government Code section 84850, subdivision (c). Direct excess costs are defined as costs. 
which exceed: the average cost of providing services to nondisabled students; the indirect cost of 
administration and facilities for DSPS; "the revenue derived from average daily attendance in 
special Classes;" and any othe~ federal, state or local funds received for serving disabled students. 
72 California Code of Regulations, title 5, sections 56020, 56048, ~d 56050. 

· 73 California Code of Regulations, title 5, sections 56006 and 56022. 
74 California Code of Regulations, title 5, sections 56010, 56027 and 56029. 
75 Education Code section 67310, subdivision ( e) and (f); California Code of Regulations, title 5, 
section 5~030, 56046, 56052, 56066, 56072, 56074 and 56076. 

· 76 California Code of Regulations, title 5, section 56054. 
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regulation. The first page of the Guidelines states: "It is important to note that the Guidelines 
are not regulations which have gone through the full regulatory appr9v.al process. College staff 
are encouraged, but not required, to use the Guidelines in administering the DSPS programs. It 
is the responsibility .of the colleges .to establish programs, policies, and procedures.which meet 
the· reqilirements of these and other relevant statutes and regulations." [Emphasis added.] · 
Government Code section 17516 defines an "executive order" as "any order,. plan, requirement, 
rule, or regulation issued by· ... any agency, department~ board, or commission, of sta~ . · . 
government." Staff finds that the "Implementing Guidelines" are not an execljtive order because 
they impose no requirements based on·the definition in Government Code section 17516 .. 

Staff finds that the California Supreme Court's decisi6rt iri Kern High School Dist., supra, 
supports the conclusion that the state DSPS activities ajleged are voluntary unless a community 
college district ~cepts state program funds, and therefore do not impose a·state-mandated 
program. The school distria.t claimants in Kern participated in various funded programs each of 
which required the use of school site councils and other advisory committees. The claimants 
sought reimbursement for the costs from subsequent statutes which required that silch councils 
and committees provi!le p1,1pli9 µoµc:;e, of meetings, !ill~ post ~gendas for those. meetin~s,. The 
Court:rejected the '..'clall§Eiijtli'-asse~C?;i tliafffi.o/.eW·beca,~e they particiJilate iil orie or iµore of 
the various education~related fund~d.p:i:ograrilshete aflssue, the.costs they inctti'ted in ce>iiiplying 
With pfqgram ccil1diticins have.beer+ legBuy.90mpelled and h'..~ce coriStitute reimbursable. State 
IP.,andaies. We insteaq agree with the D~paftµient of Finance; and with City of Merced si/.pra, 
(53 CatApp.3d 777, that the proper focu8 under a legal' compulsion inqlliry is upon the nature of 
claimants' participation in the·underlying programli themselves,,,77 The court held that if a 
school district elects to participate in or continue t-0 participate in any underlying.voluntary 
funded program, the district's obligation to comply with the dciWnstream notice and agenda 
r~quirements does not constitilte a reimbtitsable state~mandated program.78 - . 

The pi~in language ~t'Education Code section 8485(fand California Code ofRegulatiqri.s, title 5, 
s~ction 56000 express that compliance with the DSPS rules and regulations is as a condition of 
receiving state DSPS funding. Education Code sea.tion 84850, subdivision (d) states: "As a 
condition of receiving funds pursuant to this section,. each commuriity college district shall 
certify· that reasonable efforts·have been made to utilize all funds· from federal, state, odocal 
souroes which are available for serving disabled students .. Districts shall also provide the 
programmatic and fiscal. information concerning programs a:nd servicies.for disabled studerits that 
the regulations of th~ board of governors require." Similarly, title 5, section 56000 provides: 
"This subc:hapfor applies to .commwiity college districts offering support services, or instruction 
through Disabled Stud!lnt Programs and Services (DSPS), on and/or off campus, to students with 
disabilities pursuant to Educatiqn· Code section$ 67310-12 and 84850. Programs receiving fonds 
allocated pursuant to Education Code Section 84850 shall meet the requirements of this· 
subchapter. " 

To further demonstrate the voluntary nature of community college district participation in the 
DSPS program; the Chancellor's Office issued a short document titled "Commonly Asked 

77 Kern High School Dist., supra, 30 Cal.4th 727, 743. e 78 Id at page 747. 
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Questfons About "Mandated" vs "Non-Mandated" DSP&s Services (ReVised July,.2003)"79 

discllSsing the DSPS regulatory scheme. The California Supreme Court acknowledged that 
although the interpretation ofregclanons is a question of law, it "will give great weight to ail: 

. administrative agency's interpretation Of its own regulation.S.and the statutes under which it . 
operates."80 Therefore, this document is valuable a.San i.titerpretil.tion of the regulations issued by 
the Chancellor's Office. · 

Q; What DSP&S services are colleges mandated to provide? 

A. Because of the nature of serving students with disabilities there is no specific 
list of mandated versus non-mandated.services. 

Technically, no "DSP&S" serviCes·are required, because participation in DSP&S 
is voluntary on the part of each ·college. Colleges are governed by the Title 5 
regulations regarding DSP&S only because they acceprthe DSP&S funds 
allocated to them every year. A' college could refase the DSP&S fonds and not be 
subject to the requirements of Title 5 regardingDSP&S. [Emphasis added,] 

He>wever~ co!J~g~s ar~_~lls.upJec.t tq sfu~~~~ f~deaj law regarding the civil . 
rights Of p~pl~. wi~ di~~bilities to.J:1e ~erv~d 'iil a nq11~d.j..sctimiiiatqry manner: 
State Government Code sections l 1135~11139.5, Section 504 of the federal 

··· RebB,bilitatjon Act ~d the fede~·[ADA] ajl gi.µµ-antee eqwil access to people 
with disabilities, and Community colleges are subject to ill of those laws. 

Given all of that, the answer· of whatis "mandated" always depends on the 
disability•relatededucati.onal fuilltation(s) of each individual student. You can 
never say that any specific type of service or accommodation is always 
"mandated", because there are some students with disabilities who won't need 
those. services in order to reqeive equal access to. the instruction, information, or 
programs offered by. the college. · · · 

The claimant argues that even if the requirements of the DSPS program are optional, "[a] finding 
of legal compulsion is not an absolute prerequisite to a finding of a reimbursable mandate. "8

.
1 

· 

The claimant describes.City of Sacramento v. State of California (l990)50Cal.3d 51 as the 
controlling case law, and states that the California Suprenie Court's 2003 decision in Kern High 
School Dist., supra, 30 Cal.4th 727 did not change the standard for finding practical compulsion. 

In Kern; the claimants similarly argtiedthat the California Supreme Court should apply its 
analysis in City of Sacramento regarding federal mandates iD. a· way to find practical compulsion 
for otherwise optional state programs requiring school.site councils,. However, the Court in Kern 
examined its earlier decision in City of Sacramento, and rejected the claimants' 11rgument, as 
follows: · 

Claimants contend that even if they have not been legally compelled to participate 
in most of the programs listed in Education Code section 35.147, subdivision (b), 

79 See Attachment 4 to the Draft Staff Analysis. 
80 Robinson v. Fair Employment & Housing Com. (1992) 2 Cal.4th 226, 235. 
81 Claimant's Rebuttal to Comments, received April 5, 2004, page 8. 
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and hence have not been legally required to incur the related notice and agenda 
costs, they nevertheless have been compelled as a practical matter to pa:rticipat~ in 
those programs and hence to incur such easts. Claimants assert that school . 
districts have "bad no true option or choice but to-participate in these [underlying 
education-related] programs. This qbsence ofa reasonable alternative to . 
participation is a de facto mandate:" As explained below, on the facts of this -
case, we disagree. · · 

Claimants and amici curiae supporting them, relying upon this court's broad 
interpretation of the federal mandate provision of article XIII B, section 9, 
[footnote omitted] in City of Sacramento, supra, SO Cal.3d S 1, 70-76, assert that 
we should recognize and endorse such a broader construction of section 6 of that 
article-a construction that does not limit the definition of a reimbursable state 
mandate to circumstances of legal compulsion. 82 

The Kern Court explains that the parties disagree as to whether "federal mandate;' ai:Ld "state 
mandate" should be subject to the same interpretation, butconcludes, supra, at pag~ 7Sl: · 

i - · · We fui.d it unnecessary to resolve whether ol.ir reasoni.rig in, City o/Sacrdm~nto, 
supra, 50 cai.3d 51, applies with regard to the proper interpretation of the term 

· -"state mandate" in section 6 of article XIIIB. Even assuming, for purposes Of 
' ·'t eruilysis oriiy~ that our construction of the term 'ifedetal man#.te" m Ci'ti. of _ 
:·;: ~'-Sacramento, supra, SO Cal.3d S 1, applies equally in the context of article XIII 

[B], section 6, for reaSons set out below ~e conclU;de that, contrary to the situation 
' . c,_we described in thafcase, claimants here have not faced ''certain and severe ... 

A penalties" such as "double••· taxation" and other "draconian" consequences(City 
W -of Sacramento, supra, -50 Cal.3d at p. 74), and hence have not been "mandated," -

" under article XIII [B]; section 6, to incur increased costs: 

Staff disagr~es with cllii~t' s coritentlon thli.t iri the present test claun "corrlmwiity c0liege 
districts' participation is not truly voluntary, the carrot is too large and the Stick is too short.';83 

. IllStead, staff finds that the factors for finding practical compulsion .are not present here. The 
.. . . ·- state provides annual funding for community college districts, ill excess of any other available · 

student funding, for use}µ m~~Mg fe<leral law requirep:i~n,!s o,fproviding dis~pled studep~ equal 
access to education. 84 The stii.te has imposed some regulatOcy requi.relnents upon d,ii;tri.~ts .. __ _ _ _____ _ 
receiving DSPS funds. The incentive, or "carrot," for comm.unity colleges to comply with the 
regulatory requirements of the DSPS program is the avEi.ilabilify of significant fundi.D.g to cover 
the costs of providing educational services to disabled students; the only consequence is the 
removal of the fund$. There are no other penalties imposed py the state, such as d~ubl~ ~ation, 
or the removal of other, unrelated funding sources. Like the pourt in Kern, sta:fffinqs tb,at a 

82 Kern High School Dist., supra, 30.Cal.4th 727, atpages 748-749. 
83 - . . .. _. . 

Rebuttal to Comments, received April S, 2004, page 12. 
84 DOF, in its Decembers; 2007 letter, describes an annual appi:opriation for DSPS in the budget 
at Item 6870-1010-0001, Schedule S, as follows (rounded): $82:6 million (Budget Act of 2003); 
$86 million (2004); $91.2 million (2005); $107.9 million (2006); $115 million (2007). 
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"district will decline participation if and when it determines that the costs of program compliance 
outweigh the funding benefits."85 · . . . 

Staff finds that ·there is an underiying federal mandate imposed directly on the commUDlty 
college district itself to provide support services to disabled students, and the state haS set up an 
optional program for the community c:olleges to receive excess funding to meet those 
requirements. The state's offer of financial a8sistance to community college districtS to meet 
such requirements does not impose a state-mandated program. Therefore, staff finds that 
Education Code section 67300, 67310, 67311, 67312 and 84850; California Code of Regulations, 
title 5, section 56000 et seq.; and the Chancellor's Office "Implementing Guidelines for Title 5 
Regulations, Disabled Student Programs and Services," issued January 2, 1997, do not impose a 
state-mandated program on coniniunity college districts. · 

B) Requesting Instructional Materials in an Electronic Format 

Education Code Section 67302: 

The claimant aHeges that Education Code section 67302 imposes a reimbursable state-mandated 
program by rpq~g community colleges "When seeking printed instructiorial materials in an 
electronic form11~ ·to }:irovide to t1le pubUsher or man\lfacru,rer a written request" meeting the 
statutory certificatjoµ re.quirements; to copy protect disks or electronic files when being used 
directly by a student;. and to ~µbmit requests fo:rmaterials through a stateWide processing center, 
i.f one is established by t1le Chancellor's Office. 86 . .. · · . . · . 

Education Code section 67302, as added' by Statutes 1999, chapter 379 (AB 422) provides.a 
statutory method for. California public- colleges ari.d 'universities to acquire instructional materials 

. from a publisher in an eleqtronic format in order to meet federal accessibility requirements for 
students. with disabilities, such as easier transcription to braille, audio, or digital text. 
Subdivision (a) requires publishers of printed instructienal materials fo provide such materials in 
an elec:trqllic: format. "~t no a4cijtional cost and in a timely manner" upon receipt of a written 
reques(fio'Qi, a commllnity coll~g~ ihat certifies the following: ' . 

1. the college or student has purchased the printed instructional material for use by: a 
student; .... 

2. thfSfila'.ent ii~ a disability thatJirevents him or he~ from tising ~ard instiuctlonal 
materials; · · , 

3. the IlUJ.terials are for ~e by the student in connection With a course he or she is registered 
or enrolled, in; and 

'4 .. is signed by the comri:l.Unity college DSPS coordinator, or another campUs official 
responsible for monitoring ADA compliance. . . 

Pursuant to Education Code section 67302, subdivision (b), a publisher may also require that the 
request include a signed statement by the student agreeing that the electronic materials will be · 
used for "his or her own educational purposes" and that the student "will not copy or duplicate 
the printed instructional material for use by others~" Subdivision (c) provides that if a col~ege 

85 Kern High School Dist., supra, 30 Cal.4th 727, 753. 
86 Test Claim 'Filing, pages 84-85. · 
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allows a student to use an electronic version of instructional materials directly,the college is 
required to tal(e reasonable precautions; such as copy-protecting the file, tO prevent students from 
violating the federal Copyright Revision Act, by further distributing th~ material. 

Education Code section 67302, siJ.bdivision (4frequires pui:>Hshers to p~ovide "nonpriilted · 
instructional materials.;" sifoh ai software programs aii:d Yide9s, under the same conditions as . 
printed materials, "~h~n technology is aviillable to eonvert the~e rriB.terials" from· another format 
compatible with braille or.speech synthesis so:ftWlire. Subdivision(e) pr9vi4es definitions of 
terms, such as "instructional matenar• anti "speCialized format." Subdivisiori (f) explicitly 

. provides the right for colleges and universitlesto use the electronic instructidnal materials to 
transcribe the materials into braille, and to share the braille copy with other disabled students. 

Education Code section 67302, subdivisi9n (g) provides that if the Ch!illcellor's Office 
establishes a statewid'e or regioo.iµ center for processmg !!iich requests"(l)Th~ college.s or 
campuses c,lesigru.ted a8 Withln the ji;ttjsdiction of a Ct;!nter shall subinit.i'eqU:ests for ifuttuctional 
material ... to the center; which shall transriii.ffue request fo the pi.iblisher or manUfacfurer." 
Subdivision (hJ provides that tht;: Sta:ti.ite" doe~ not 11.uthori~ the USr;l 6f anfmat~ais in violation 
of the federlil Copyri~t Revision Act. · · · 

Education Code section 67302, subdivision (i) requires the governing board of the California 
... Conuri\mity Colleges to adopt guidelines .for the implerµentation of the statute. Finally, 

· · · siibdivision G) provi<;les that "Failure· to 'comply with tlie requirements ofthissection shail be a 
violatibn of Section 54.1 of the Civil Code.'' Civil Ccide sectlon 54.1 is the California version of 

· the ADA, requiring thaJ dis~~~~ pey~~ms be grimted full and equlij 'ac;cess to transp~r.fa.ticin, 
'facilities open to the generaf puhlfo,"@d housing. ' ' ' ' . 

The Chancellor's Qffice publishe4 "Ou,i.c:lelines for Producing Instructiona1 and Other P$ted 
MateriB.ls in Alt~mate Media (orPe~oriS'Wi:tb Dis~l;>iliti.es" iii April 2ocio' [herhafter "Alternate 
1:tedia,Guidel4J;~s"]. Ai;:qqrdirig to the p;r::f~e, il.Ithough the dqcupient was originally dev~loped 
iri resppnse tCi ill;~. federal Office of Civil Rl@its (9,G~S review, Part II of the Alteniat~.Meciia · 
Guidelines "address.es the proc~dures to be used by colleges in taking advaritage of the option · 
provided by AB. 422 to. obtalli. electronie<. tex:t from pilblishers."87 The appendix to the AltClllate 

· Media· Guidelines proyides sap:ipl~ forn:ili for Qie stµde);i;t to use to request electronic fonnat . 
materials from the college, as Well as a form for'colJeges to use when requestllig materials frOm 
pubJishers, mcluding the text of the required certification. The Alternate Media Guideliries 
states, "AB 422 does not require publishers to provide electronic versions·ofmaterials which are 
published for a general audience, even though they might be useful to sfudents;"88 Further, · 
"AB 422 may also be of only limited value in terms of obtaining electronic versions of 
mathematics and science materials or 'nonprinted instructional materials. "'89 "Finally, it is · 
important to keep in rriind that, even when it applies, AB 422 only obliges a publisher to provide 
electronic text to the college. It remains the college's responsibility to ~rovide instructional 
materials in an alternate media appropriate to the needs of the student." 0 . 

87 Alt~mate Media Guidelines, page ii. See Attachment 5 to the Draft Staff Analysis. 
88 Id. at page 25. 
89 Id. at page 26. 
90 Ibid 
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This responsibility to provide instructional materials in an appropriate alternate 'media comes 
from federal law. The equal educational opportunity requirements of the Rehabilitation Act and 
the ADA are enforced at public colleges and,universities through the federal OCR. 91 In 1996, · 
the OCR opened Iii c:omplianc:e review of the Cajifomia Community College.!) focused on access 
to p~~ and techD:qiogy by s~dents witli vi~~· ~sabi.ij,tjes, .'Yhi~b·_w_as pps'itiv~ly ~solved ~-- _ 
2001. One oftji.e accomphsbments mentioned m the final ~view is that Califorrua law now 
requires' ''that publisher~ c;oop~raie'l.n pro,viding prjµted te~_boci1(s iz1: !ill ~iectronic fol'IIlat to 
colleges in the Californ.la .s:tat~ po,stsecoridacy system (thuB. eliminating the onerous task of 
scanning hard copy paper)."93

. The OCR review, at page 4, continues: · . - . . ·, . . 

Title II of the Americans With Disabilities Act (Title II) requires a public college 
tO take appropriate steps to ensure that commi.µll_cations with persons with 
disabilities "are as effective as-comrrninications witli others" [28 C.F .R. § 
35 .1 ~()(a)]. O<:;Rluis repeatedly held that the. term. "ciommunicatlon" m tIµs 

' con~zj'll')..ea.tlS the trati,sf~r of i.Dformatiop., inclugmg (but l:i.ot liIµited. to) the verbal 
Pre~enfiitlqti pf a lecturer, the ppnted t~}{tof !'-boo~ !l1ld tlie i:esoi.irces of the 

. IIitemet. Title II further states that, in detenniriili.g what type of auxiliary aid and 
service is necessary, a public college shall give primary corisideratimfto the 
requests of the individual with a disability: [28 C.F.R. § 35.160(b)(2)]. 

In construing the conditiol.J:S under which eommunicatioii.Jl!. "as effective as" that 
providec!.. to. riond1sabled p6rsons, ori several occasions OCR bas held that the 
three basic component!;_ of effectiveness are timeliness of delivery, accuracy of the 
translations, and p~ovisiori in a ri:Umner and mecliuril ~pptQP.i;i~te't~ t!i,~ •· . 
significance of the message and the abilities of the mdividuaJ. with the disability.' 

Thus, 901Illllunity coµe.ge's he,ye ~ existing: .4P.~ undei: .f~~ law to, pte>vi4e tim.ely, accurate 
and appropriate !i~sSible instructionli.l J'.!lateri.als to dis!!-'J?l~ st1!4ents, In If ayes, supra! 1 l 
Cal.App.4¢. 1564, 1593, the coili:t found: "When the fec:l,e,tjil government imposes ~sts on local 
agencies. tho~e costs_ are not man:da~ by the, state and ~llS w9u1cl not :i"equi,re a stjlt,e '., 
subvenµon." The court determined: "the Cm:nmission 'ml,lSt focus upon the· costs in~urred.by 
local scho9I .. distri,~ts Blltl whether those cost{y.rere imposeg ·on loc;al districts l:>y federal ~date 

.. or by the state's volwitary .¢hoice in its)Iri.Pl¥Iiibntation ofthe feder~ prcigram."94 
· · · · ·· .. -

Here, the Chancellor's Office April 2000 Alternate Media Guidelines identifies. the statutory 
procedure as an "option provided by AB 422 tci obtain electronic text from publishers."95 Again, 
in the comments filed on the test claim, the Chancellor's Office argues "the statute is not · 

. 91 OCR letter to Chancellor's Office re: Docket Number 09•97-6001, August 21, 2001, page 3. 
See Attachment 6 to the Draft Staff Analysis. 
92 Id. at page 1. 
93 Id. at page 3. 

ei 

:94 Hayes, supra, 11Cal.App.4th1564, 1595. See also, County of Los Angeles v. Commission on · 
State Mandates (1995) 32 Cal.App.4th 805, 816: "no state mandate exists if the requirement or 
provisions of a state statute are, nevertheless, required by federal law." 

- 95 Alternate Media Guidelines, page ii. See Attachment 5 to Draft Staff Analysis. ei 
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mandatory since colleges are not required to use the mechanism established by section 67302 or 
. to ask publishers to provide texts in electronic form."96 

Staff finds that there is an underlying federal mandate imposed directly on community college 
districts, and the state.has set up the means for the community colleges to efficiently meet those 
requirements. Community colleges are free to directly scan or transcribe materials from hard 
copy publications to create accessible versions for their disabled students, just as they could prior 
to the operation of AB 422; however they may be in violation of federal law for failing to timely 
provide accessible materials·.97 Filling out a one-page form and sending it to a publisher, as in 
the sample provided in the Chancellor's Office Alternate Media Guidelines, is a lower level of 
service than the alternative of scanning, or otherwise transcribing, an entire textbook into 
electronic forinat in order to meet the standards of equal access for disabled student required by 
federal law. Thus, staff finds that Education Code section 67302 does not impose a state
mandated program on community college districts. 

CJ Parking Services for. Students with Difabilities 

Education Code Section 67301 and California Code o(Regulations. Title 5. Section 54100: 

The test claim alleges that Education Code section 6730 l (including former s~ction 67311.5), 
and title 5, section·54100 requires community colleges to provide special parking for students. 

·_with cij,sabilities, as well as for those providing transportation for them.· The claim alleges that 
: .. -this inEfodes "waiv[ing] any restrictions, fines or meter fees."98 

. . 

Education Code section 67301,99 first added in 1990 as former section (;i73l1.5,,requires the 
California Community Colleges Board of Governors to adopt rules and regulations, which, 
pursuant to subdivision (a), include.authorization for students with disabilities to park for 

· unlimited periods in public time-restricted or metered spaces, without fee. Subdivision (b) 
require,~: that the adopted regulations require visitor parking be provided at no charge for a 
disabl.~£ person:, or someone providing their transportation, and to "provide accommodations to 
any pe~~on whose disability prevents him or her from operating the gate controls" in a parking 
facility controlled by a mechanical gate. Subdivision (c) requires the California Community 
Co.lieges, Board ~f qovernors to institute audit proced_Ll!es to m,c:initor individual campus 
compliance with disabled parking laws, including the requirements of the ADA. Staff finds that 
Education Code section. 67301, including former section 67311.5 as it was initially numbered, 
require duties of the Board ofGovernors to adopt regulations, but does not directly require 

96 Chancellor's Office Comments, receiv.ed March 16, 2004, page 3. 
97 The March 2004 comments on the test claim from the Chancellor's Office, at pag.e 3, assert: 
"to the extent that colleges do call upon publishers to provide the electronic texts, the statute 
creates a potential savings to districts since federal law requires districts to provide students with 
visual impairments access to print and computer-based information." 
98 Test Claim Filing, pages 90-91. 
99 dd . A ed by Statutes 1995, chapter 758 (AB 446), amended by Statutes 2001, chapter 745 
(SB 1191) (urgency oper. Oct. 12, 2001). The section was derived from fornier section 67311.5, 
which was added by Statutes 1990, chapter 1066, and repealed by Statutes 1995, chapter 758. 
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activities of community college districts, and therefore does not impose a state-mandated aetivity 
on community college districts. 

California Code of Regulations, title 5, section 54100100 is the implementing regulatfon for the. 
disabled·parking statute. Students with disabilities are defined in subdivision (b) as enrolled · 
students who either qualify as disabled under the Vehicle Code; or are entitled to special parking 

·through DSPS. Subdivision (c) aliows commw::iity college districts to require the display of 
handicapped license plates or placards issued by the Department of Motor Vehicles, or by a 
sticker issued by the college. · 

Lost Revenue f'rom Meter Fees and Parking Tickets 

·Subdivision (d) of title 5, section 54l00 permits community colleges to charge the same parking 
pennit fees imposed on students, but does not allow any other charge or surcharge, such as meter 
fees, or ticketing for parking for extended times in time-limited zones. 

As background on the parking fees available for 4isabl~q student parking, staffnotes:th~t title 5, 
. section 541 oo, subdivision (h) provides that: "Reyenue from parking fees collec:ied pur8uant to 
Education Code section 76360 Jllay be used to offset the costs of implementiri:g this section." 
.Education Code section 763°60.permits community colleges to charge.up to $40 per semester and 
$20 per intersession, to students, employees and others, for, campus parking services. The fee 
may be increased for funding on-campus parking construction if both the number of students per 
available parking space, and the local cost per square foot ofland/exceed statewide averages. 
Even if such higll,er charges are allowecj., the fee may not expeed the actual cost of constructing a 
parking stn.J,i;µif'e~ Students r~iving :animcial airl IIll\Y not "Qe char.ged mare. th.an $·20 per 
semester for parl<lng.· Fees coJlected.tn.'¢ be deposited in a 4esil¥.ia~d !µrid, and may only b~ e· 
expended for public transportation stibsidjes and parking services. p~lcij).g_ l!~ice:;; is deijµ¢d as 
''the purchase, constru.Ction; and opetaticin and mailltenaliee of parking facilitief!." 

The claimant alleges that community college districts are required to "adopt and implement rules. 
and regulations to provide parking at each campus or center for students with disabilities and 
those providing transportation for those students;" and pursuant to title 5, section 54100, 
su~divisioIJ.. ( d): "~ o]ther than permit fees im~ose_~ jlU!~~tto Education Code 72247,

101 
to .. 

wai:ve· any restrictions, fines or meter fees. "1 
· The claunant acknowledges that DSPS 

apportionment funding and pEQ:"king fees may.be available to ''reduce the costs incurred by these . 
mandated duties." 10~ · · · · · · · ' · · · · · ·. · · . 

Staff finds that mandate reimbursement for the lost revenue from waiving disabled students 
parking fines and meter fees is encompassed by the court's holding in CountY of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1284-1285: 

100 As ild~ed by Register 92, ntimber i1, operative February 18, 1992. 
101 Repealed; renumbered and reenacted as Education Code section 76360, by Statutes 1993, 
chapter 8. 
102 Test Claim Filing, page 90. 
103 Id. at page 98, Speciil.1 disabled student parking is a cost category listed in the DSPS 
program, both in Education Code section 67311 and California Code of Regulations, title 5, 
section 56026. · · 
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In light of the constraints imposed by the rules regarding strict construction of 
_constitutional limitations on the power of the Legislature, and the rule that 
requires respect for the I,.egislature' s adoption of a particular meaning of a 
constitutional phrase, we cannot extend the provisions of section 6 to include 

· · concepts such as losti'evenu~, th~t are not fairly implicated by the history, voter 
materials, language and legislative inteipretation ofse'ction 6. We can only 
conclude that when the Constitution uses "costs" in the context .of subvention of 
funds to reimburse for ''the costs of such program,'; that some actual cost must be 
demonstrated, and riot merely decreases iri revenue. -

In this case, title 5, section 54100, subdivision (d) permits community college districts to charge 
disabled stud~nts the same parking permit fees as other students, but disallows any additional 
revenue from charging meter fees and parking fines to disabled students, ifthey park in time
limited or other restricted areas. Such a potential decrease in revenue is not a cost subject to 
subvention pi,trsuant to County ofSonoma, supra. Therefore; staff finds that title 5, section 
54100, subdivision (d) does not impose a state-mandated program. 

ProvidingAccessible Parking 

The claimant further alleges that a reimbursable state-niaildated program is imposed btt the 
accessible patkitig reqUireinents of title 5, section 54100,. subdivisions (a), (e) and (g). 04 

:-SubdiVision {a) states that:-''Each community college district which provides parking shall, 
'consistent with the requirements of this section and Education Code section 67301, provide 
parking at each of its colleges or centers to students with disabilities and those providing 
transp0rtation for, such students.;' Title 5, section'54100, subdivision (e) requires: 

. Parking specifically designated for per!'loiis with dis~bilities pµrsuant to Section 
· 7102 of Title 241

. 
05 of the California Code of Regulations shall be available to 

studentS with disabilities, and those providing tra.nsportation to such persons, in 
.:·:those parking areas which are most accessible to facilities which the district finds 

- . ·. are· inost us'ed by students. 

Title 5, section54100, st.i[?division (g) requires: .. ··- . ·,. ....... .:·-· ·-

When parking -provided pursuant to this section is located in an area where access 
is controlled by a mechanicitl gate, the district shall ensure that accommodations 
are made fqr students With disabilities who are unable tO operate the gate controls. · 
Accommodations rriay be provided by an attendant assigned to assist in operation 

. of the gate or by any other effective means deemed appropriate by the district. 

When test claim activities are also required ·by federal law, no state-mandated program can be 
found. In Hayes, supra, regarding a mandate claim for special education costs for K-12 schools, 
the Court found: · 

104 Id. at pages 90-91. 
105 

California Code of Regulations, title 24, section 7102 formerly provided the California 
Building Standards Code site development requirements for accessible disabled parking, 
however the section was deleted from the Code on April 24, 1995. 
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When the.federal gov.emment imposes costs on local agencies those costs are not 
mandated by the state and thus woti.Id not require a state subvention. Instead, 
such costs are exempt from focal agencies' tax.ing and spending limitations. This 
shoUld be tn.j.e even though the state has adopted an i.rriplementing statute or . 

· regulation pursuant to the federal mandate so long as the state had no "true 
·choice" in the manner ofilnpleineiltation of the federal mandate. 106 · 

In the present case, the appiicable Rehabilitation Act regulations require that a community 
college "shalt operate its program or activity so that when each part is viewed in its entirety, it is 
readily accessible to handicapped persons." (34 C.F.R. § I04.22(a).) The same requirement is 
found in the ADA, which applies to all publlc entities, even if they do not receive federal funds 
(28 C.F.R. § 35.lSO(a).) 

All new construction and facilities altered after the effective dates of the ADA and Rehabilitation 
Act regulations are required to "be designed and col!Structed in such m~er that. the facility. or . 
part of the facility is readily accessible to and usable by" dis~led in,dividuals. 107 Parkil).g is · 
explicitly included in the applicable definition of"facility" under both the Rehabilitation Act and 
the ADA. 108 Although both the ADA and the Rehabilitation Act provide that the law does· not 
"necess~ly require a public enti~ to make each of its existing facilities accessi.ble to and· usable 
by individuals with disabilities," 1 9 this is not a broad exception to the rUle requiring readily 
accessible facilities. ·The Appendix to the ADA regulations regarding·the accessibility 
requirements of title II (for all public entities), specify: · 

Unlike title ill of the Act; which reqili,res public accommodations to remove , 
architectural barriers where such removal is "readily achievable;" or to proVide 
goods and services ·.through alternative m~ods, where those methods are "read.j.ly 
achievabl.e;" title II requires a public entity to make its programs accessible in all 
cases, except where to do so would res11lt in a fundamental alteration in the nature . 
9fthe program or in undue f'i.ruincial and ad.mipistrative burdens. Congi:ess · 
intended the "undue burden" standard in title II to be significantly higher than the 
"readily achievable" standard in title III. Thus .• although title II may not require 
rell1()"'.al. of barriers in some cases where rem:oval.\l\lou}d be required under title ill, 
the program a.Ccess requirement of title II should .enable individUals with 
disabilities to participate in and benefit from the services,. programs, or activities 
of public entities in all but the most unusual cases. (28 C.F,R. Pt. 35, App. A, 
"Section 35.150 Existing Facilities".) 

Under the Rehabilitation Act; recipients of public funds were required to malce a transition plan 
to achieve accessibility within sixty days of May 9, 1980 (the effective date of the regulations}, 

106 Hayes, supra, 11 Cal.App.4th 1564, 1593. 
107 34 Code of Federal Regulations part 104.23, effective May 9, 1980; 28 Code of Federal 
Regulations part 35.151; effective January 26, 1992. 
108 34 Code of Federal Regulations part 104. 3, effective May 9, 1980; 28 Code of Feder~ 
Regulations part 35.104, effective January 26, 1992. 
109 34 Code of Federal Regulations part 104.22(a), effective May 9, 1980; and 28 Code of 
Federal Regulations part 3 5. l 50(a),. effective January 26, 1992. 
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and "where structural chang~s in facilities are necessary;" within three years.110 Under the ADA, 
any necessary structural.changes that were not alfeady accomplished under .the Rehabilitation 

. Act were required "within three years of January 26, 1992, but in any event as expeditiously as 
possible. " 111 The appendix: to the ADA, regarding the transition plan time periods, also specifies 
"a public entity should provide an adequate number of accessible parking spaces in existing 
parking lots or garages over which it has jurisdiction."112 

Staff finds the state requirements of title 5, section 54100, subdivisions (a) and(~). to provide 
designated disabled parking "in those parking areas which are most accessible tO facilities which 
the district finds are most used by students," implements the federal law requirements to operate 

. conµnunity colleges programs and facilities so that they are "readily accessible" tci disabled 
individuals. Title S, section 54 i 00, subdivision (g); requires that accominodations be made for 
students with disabilities who are unable to operate gate controls in areas where the designated 
disabled patking is required to be available pursuant to section 54100, subdivision ( e). Staff 
finds that making disabled student parking accessible through any "effective means deemed 
appropriate by the district," is also reqilired by the Rehabilitation Act and the ADA. 113 

Therefore, staff finds that title 5, section 54100, subdivisions (a), (e) and (g) do not impose a 
state-mandated program. · · 

... Notice o(Availabilitv of Accessible Parking 
. . ·-

Finally; the claimant alleges that a reimbursable state-mandated program is imposed by the . 
· requirements of title S, section 54100, subdivision (f): 114 

·. Each community college district shall post in conspicuous places notice that · 
.: parking is available to students with disabilities and those providing transportation 
: for such students. · · 

The ApA requires that all public entities provide signage directing users to accessible entrallces 
to faci),ities. As stated above; the definition of"facility" includes parking (28 C.F.R. § 35.104). 
28 CoA,e of Federal Regulations part 35.163, provides: 

110 34 Code of Federal Regulations part 104.22(d). 
111 28 Code of Federal Regulations part 3 S .1 SO( c ). 
112 28 Code of Federal Regulations part 35, Appendix A ("Time Periods")'. 
113 The ADA regulations state: "A public entity may comply with the requirements of this 
section through such means as redesign of eqilipment, reassignment of services to accessible 
buildings, assignment of aides to beneficiaries, home visits, delivery of services at alternate 
accessible sites, alteration of existing facilities and construction of new facilities, use of 
accessible rolling stock or other conveyances, or any other methods that result in making its 
services, programs, or activities readily accessible to and usable by individuals with disabilities. 
A public entity is not required to malce structural changes in existing facilities where other · 
methods are effective in achieving compliance with this section." (28 C.F.R. § 35.ISO(b)(l).) 
Similar language is found in the Rehabilitation Act regulations for recipients of feder9.I funds (34 
C.F.R. § 104.22(b).) . 
114 Test Claim Filing at pages 90-91. 
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(a) A public entity shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information a8 to the existence and location 
of accessible services, activities, and facilities. · · 

(b) A public entity shall provide signage at all inaccessible entrances to each of its 
facilities, directing users to an iiccessible entrance or to a location at which they . 
can obtain information about accessible facilities. The international symbol for 

· accessibility115 shall be used at each' accessible entrance of a facility. . ' . 
As stated above, Hcye,s sPecifies that whei;i. federal law "imposes costs on local ag~ncies those 
costs are not mandated by the state and thus .would not require a state subvention." 116 

. Staff finds 
that by posting the accessibility signage necessary to co~ply with the federal law, a community 
college district will meet the state requirement to. post conspicuous notice on the availability of 
accessible parking; therefore, section 54100; subdivision (f) has not imposed a state-mandated 
program. 

Based upon all of the.above, sta.fffinds that Education Code section 67301, and California Code 
of Regulations, title 5, section 54100, do not impose a state-mandated program on community 
college districts: · · · 

CONCLUSION 
. --· . 

Staff concludes that Education Code sections 67300, 67301, 67302, 67310, 67311, 67312, and 
84850; California Code of Regulations, title 5, sections 54100, 56000, 56002, 56004, 56005, 
56006,56008,56010,56020,56022,56026,56027,56028,56029,56030,56032,56034,56036, 
56038, 56040; 56042, 56044, 56046, 56048, 56050, 56052, 5.6054, 56060, 56062,.56064, 56066, •· 
56068, 56070, 56072, 56074, and 56076; and the "Implementing Guidelines for Titl~ 5 W 
Regulations, Disabled Student Programs and Services," do not impose a state-mandated program 
on comiminify college districts subject to article XIII a·, section 6. 

Staff Recommendation 

Staff recommends the Commission adopt this staff analysis to deny this test claim. 

115 I.e., the blue-and-white wheelchair symbol. 

· 116 Hayes, supra, 11Cal.App.4th1564, 1593. 
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• (. ~OOP~RA~:I~:~· ~~REEM;NT . ~ . it (.} ~Y'• 
. BETiilEEN 

"""·r.-··:.- · · ·:.·,',"' ·'; , • · .. ·::·:_'·_-• .... ·, I ! . 

f 
CALIFORNIA STATE DEPARTI·iEtlT OF REHABILITATION 

AND . . 

e CHANCELLCR •s OFFICE 
THE cALIFQRNIA co~\MUNi"fY, tOLl,EGES 

. • WHEREAS, the Chancellor of the Califcrnf·~ Community CoJleges .(her~1nafter 
referred to as.Chancell9r) a11d the Director of the qepartment of Reha·bilttation · · 
( herei na·fter refetr~·. to as, ~Jrecto"'.):,,t:eceig.~i ze· t~at ~9 .otherw~se qi.iaH,f,.ledi ~:f~abled 
person shou1d be denied the benefi.ts"o'f·· C!lllfornia Communlty :College,s ·sole1yl bV." reason 
of his/her di sabi 1i ty; . and, 

~'·:j·_. "' · ·• •. f. P·." i ~·:~·i ,":·-' .. :· . . :~... .. .- _ · : - · 

WHEREAS, the' Depar'Wtel'.'~. Qf. -R~habili•tattoji ( her.e1:na:fter .. ~f.1!1"1'.ed· ·to as Department) 
recognizes that ft sh a res ~esponsi ~'H 1 ty wi:.tlf e~uca'ti'.Qnal, · isy~,:t.eiiis.: ~~i ~·. ;.prowi dsr of 11eeded 
services to persons with dlsabilities and that: the!.(·co1:i9e,r;gs 4.fl.d ~qa\$.:!·Of ·~ducation and 
those of Vocational Rehab111tat1on are clearly c9mp~,tt$~~·iind· ~yerji. e.ffort w111 be made 
to effectively ana efficiently coordinate available servlces·;· .and : : · ·. · 

·. : .. WliEREAS~· :the Clia'nc·eiio~ and 'the· otrii\~~r.'agf.e~ 1;o ma~e ';e¥~r;y: e:ffo~~·:·with th~ 
Governor of the State of California, the DepartineRt. of finance and ;~eforie .ttle L~~s-la1;ure 
iof the State of California an~ Congres~ of the Un.ii;ed States to prpmpt,!i!: and· support the 
appropriation of adequate State aniL·f~~era1 f1:1rids ··ta r:;na:.~1a. t~~,"c;oimtllh,~:,:t;y,.col1 cges to · 
provide appropriate educational opportuntties.to all thet1r .di.sabled~s,tu<!rmts: and· 

• - • _ , . • • , • •I • '

0

1 • 1 ;•• i. t. 1
• ~.) • ' • 

. . ::1WHEREAS, the ~hance11.or a!;;knowl ~dge$ and agr.e~s that tije · ~imluiti.i:ty c<011 eges are 
I eqfii red:'by ~ection 504' t:if. t~Ef RehllMlitaticin Act of 1973 I a!ld t.h,e· .. reg,1,11,at;i,ans implementing 

,_ .. that·.·Sett:iCin ana:Art1C:le 9.S .. ·.(.'11135 to .. 11135 .• 5): of the.Califor.nia .. Gt>v~rTll!l\!llt Cod.e to provid 
~· . a~~ i li ary ~ 1 d,s, nec~s ~~ ry to .make . the .~eneff t,~ of tiie ctimnun i ty. c·o Hege pr.cg.rams fu 11 y 

9ccess1ble'to 'a~l thetr disabled students; and '.· ·: · . <, -, 
·WHEREAS, the Chancellor ~ml the Di:rect.or .wist{ to .ensure. that no, Ai sabled person 

be denied. educational auxiliary aids or services and p170grams ·as. a result ;of· t.neffective 
coord1nat1on; and' · · : · 

WHEREAS, the Chancellor, on behalf of Community Colleges and th~ Director, on 
behalf of the Depar'br)~nt, ,agree to the following: ... · .. . ,··: : . ·. 

··1· ' ' ,·,. • •, :··''I ..... ·,.. . ... ·;·. . '·· • . - ' .·. ,' . .. •• .! ' 
. -r:·.<.1; _,; _ 

· : 1. The Commaii1ty"'tci'11eges w.ill refer appropriate stUdents to.,tbe Department 
. . . for el i gi b111 ty eva l ua t1 on and services, .. , -· ·"'·· .. , . 

( 

e 

. . .· ' . ~ . . ' ; , ..... ; . : ~ . 
2. Beginning July 1, 1981, the Department will discontinue the; provision of · 

ayx.tU l!J:"Y .. aid ~Elr;vi_c~s to .,its clients attending C()llBllUni.;ty colleges. To the 
exten.t possJb1 ~. t~r;: . CQllllTIUnity ~o 11 eQe. system ~ill cont1.r:iue tQ provide 
aux1 .1111·~ rY.t. a. df dst'nd o.~her" educat1ona1 servf ces to a 11 needy .d~~abJ ed~(Jmnuni ty 
co· ege_~ u !;!n.!!. · • :. 

I '• ·' 

3. D1sabie<.i c;onilJiunit.Y college students wh,i:i.are or will be cl fent5. ~f the De.part~ 
ment, will continue to _receive n~n~?lixfl iary aicl· ser·vices pr.ovid~d by the 
Department, if in the Judgment or lne rehabilitation counselor sue.Ii servic 
.are nec;c~sary to facilitate the egre".'rl upon ini.lividualized w1·ittcm rchabil1-
ta t 1 on program ( IHRP) • · . 

4. Pertaining to nnd for the benefit of disabled sturlents, a free exchang~· uf 
infom1at1on to tl1e e><tent permitted by the respec.t!Ve ru1es ilnd regi.la:tfons 
o.f, bpt,h. C91111!'unity colleges arid the Oepar.:tn1E!11t;i each taking approprta'te \lt~ps 
to protect .conff dent1 a1 t nfonnation ;;o excharig'ed. · 

.. --------
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"'-.. -.· • • ~ . i· ,:. 1-.· . ... -. ' ... ~.~- ··: .y:,:~ j\ ·: ' ,.. '• ~ 
o· .. ·, ·J'.·~: ,'-' ~ ~:f.;;. '' ,i-'.· • ··W:~i · ·. - ft. ;•'.. _;·:~·. '··- ·' 

5. In order to fac11 itate clo<,;er wor!ci'ng relationshi-~s ~t the lpca1 1~~~1· 
Department District Administrators and GoHeg·e Prest,i\Jents stio1,1ld deve}~p 

·written wo .. king agreements. . . ( 

For the purposes of t~f~ ag~ern~nt, a1.1~iitfciiy·:aidi; are defined &$ those device·• 
and service$ necessary to ensifre·that a disabled .student w111 enjoy the benefits of and 
participati.on in a.11 the education programs operated by the conmunlty colleges on an equal 
bas 1s wi th other. student~;. · . . .. i;; , · · _ · 

..... _:. • ~.. - •. .'. ·;~~.), .···• ; ,"' >_: ·. ~-:· ._ .: . . . • . .·· '.:· .. ~-~ ,' 
. . Beg f:nr. f ng: ~l.Y..o: 1.. 1981, the. foH.ow'tng' .ct~x f 11 u:y atds ;r~ 1 ~ted ... t~ :e1iu44 tJ~,,iiJ. 

programs· w.1•1l n.e lo~~,.~ provoid~ by ·,the ·De~ent o:f. .e:eh~b:hHtjJ.tipf!; ,. , : .·. : ,. .: .:' 
I . ' . I I I ~: ' 

1. Rea.der s.ervices fol" the blind and ·V·isually 1mpa1recf. · · 
2 •. · Not.~Btk,.~.ri ~~rv'f c~ ,:.for _the· _b 1 i;nd .. A1i~· v h:Ua}J; i111p~,i red., 
3~ ·· ~.r~~rP!.1~~:,.s~r.vices:.fgr .~'~e ~eaif..· ~:fld· ·beil·~1'ng.,imp~t.~d •. ···, .. 
4. :Qn.:..caniJ!U!!''lJJl~t~Hity_·~ss,ist.ance. '.t:t.il• .. •, .. ;.~·; :.~. :•·, ·.. ., ... ; 

· · ~. · On-.ca_inP.~~·~~i\~po~~~~i'!>!'i .. · . ·: , :.' .. · ., . · . ·: , 
.6. Spec i a 1 a da,pt~:v~·· eqt,iJpiil~rit. · . - . . ·.r .·. • . -·'' . . "' , , 

! -- • ' -~ . . • 

··:. -': 

. . The· Depar'tJn~'1t .. 'IJl'i.11 c'on~inue ··pr.o.v.idfng .. i'ts trad1tfona.l' servi ces· ... to s.tudent/cl ients 
-fhcluding bot::·not·lirii'fte:l· to· the· fol1owtng: ·., .. . · ·.. ·. ·. · .. · _ : .. ' · . , .. 

' ., ~. . 

t·. >Med1cal/psychiatf.1t: evaiu~t.fon of di.:sability. 
2~ .p.f1ys·1caH· psych1.a'tric or speeci:h 'therapy. : ... 
3. IridiV1diial dia'g1'lostic testing. · . 

: .. : : . ~ ' ~. ' 

•,' .•.·I 

•. • \r' ,., 

.. ·< · .... 

4 •. Vg~~_ton~l re~abi1Jtat1on -co~n~~li~, . · ·- .···. : , · . ;·_ .. 7.;, ... 
· 5: : Of.f".'!=Sl!IPU~ transpor:-tat1 on,;· inc1 udf1Jg 11'!1 l!i!~Qe .. al lowt}n~e •. b1,1~ )ff ~x.~.>f:~r~· 

.·· .:o!:~~t:'~~·an .fqf .education programs and' wheR service does not,.,.,1.r~ady. ·~x·ist · (: 

·s. i~L;~·~R;~~~a~l~p~~~~~!)funas tor- basic uv'1ng ~xpense~ ·~~~~: un~v~ll.~.~) ~Ai 
from other resources. · . · · · W 

· - 7. : Off-c~mpu·s 1110,,bf lity . .i !1St_r:uc1;i:.Q.Ji. · · · . . .. ~ .. : , .,_ 
a •. :Pras:~~etic/o"..thq~i ¢' ·ma111.ten~_!1ce .and repa1 r .... · ..... _ .. .· .. . : . .· .- , ..... 
9. · Reader'' and ~otetaker services for the. blind and visually fmpa.~.r.e~.' ~.r:tdt.·~~ter- . 

preter serv1ces for the deaf and hearing impaired other than for educa:t1onal 
Pr:<tgFa~s . . ~. ;::·· · · . · . . . . . · :~ _: (: · 

10.· Job placeilient services.. . · - . _. . - . . ·~ :·:. , . : , . 
11. Payment of college .fees ( regi strati_q)'l, books. supplies, .. etc.). · · · ·· .... 

· · 12:~ "S·pet,al ad!lp_t~v~ equi_pment. unless clearly useable s,ole1y.!f9r e~ucatiqnal 
. purposes. - - . · · . · . _ . . 

13. Tutoring for individual students when college services are"non·existent or 
· · · · · · fnsuff1c1ent. . ·\ ·! r: . . ..... • 

• • - - • • • ·;. 1 • ·:;. :· ··:.; ..... 

. NOW. THEREFORE, BE IT RESOl,,VED that tl:lis ir'lteragenpy agreenent .. !ihall serve as a 
vehicle for- both>' agencies to co,o~er,~te in prov,id,ing ~ervi°"e~: 1:0 eligible i~isabled students 
beginning oil the da'l:e that this .agreement is signed by .both ,parties an~ .continuing through 
Fiscal Year 1984/85. This document may ba revised, if appropriate, by representatives of· 
both sign~or)es and tenninated priox· to July 1, 1985, onlY, l;>y ... mutual consent between the 
ag~nc1E1!i ~-by "21' w91=ten th ee-months pr,,or notification by either pnrty. ,. 

BY : \.: __.~"·· .a.f c; . .•· • .• ,_ . . j o; te: b z t::, ,f I -- --
Gera 1 Haywar , c a ce 'D ( 

California c~~u~.~~~~I ~2>---g~s - . ~I~ /p,1 ' ei 
BY:.~~~~i.-ft ·~·ti; . _ D•te:_i~~---··- -·-· 

~dward V. Roberts, ot=~ . . 
California Department of Rehab11itat1~n 
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Assembly Floor Vote: 

:._1 .. ·.,:.~.: fi·i·:

'' ~'!\ .'• !'it 

1 • ';·: 

. ·_,,:.:;.--

... ·., . .: 

·~ 
This bi.ll requiI"es -the Department of Rehabilitation to pt>ovide ~~ader 
set'vices to: l) any blind student who is a California resident B,ttend
ing· college in this state i and, 2) any blind student who is a client •• 
of the department attending college outside of the state. s 

; FISCAL EFFECT; 

B· App~opriation: Yes 
9 

Fiscal Committee: Yes Local: No 
... . 

10 $9 8 3 .1a5 would be appropriated' from the Gei • .:..-~al Fund to the Depa.rt-
11 .. merit of Rehabilitation to carry out provisions of this measure. ' 

' 12 The money is being transferred frcmtv.arious .budget items. The Legis;;;;' 
1-?._ ... lative- -Analyst··fcund·'l:nat-·based--o:n the department's estimate of case: 
14 service expenditures 1 full-ye~ costs to the Department of Rehabili- ·· 
15 tation &a a result of SB 1053 would be $720,000 ($612,000 federal ' 
16 funds and $108,000 from the General Fund) for students who qualify 
17 as rehabilitation clients. In addition, there would be annual addi- ' 
18 tional General Fund costs of at. least $52 ,Ol 7 for Llind students who> 
19 would not be eligible for feder>al vocational rehabilitation assistance', 20 . . . . 
21 1;!'' 
2 2 coMMr:UTS 
23 

• 

24 
' 25 

:?6 
27 
2B 

Aiu 
.W30 

Under currunt law, the Uepartment of Rehabilitation receives state 
funds to purchase r>eader services fol' blind students who are not vo~ · 
oational rehabilitation clients. The department also pr>ovides reader>;.• 
services for student clients using feder>al vocational rehabilitation,; ' 
funds. Thie t>ill 1•..,quires that tlie ·department provide blind students' , 
with reader services from any funds ~ega~dless of whether or not 
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- ; 5 ' . . 
th~ a~ Q.l.ients of the depart~nt. 

~£~te_ ~-cy -~el?lent bet"!'een the Dep_artme?t of ~~11,bil~.tci,;icm __ and-;~ 
p~~P~>'- ~a.~e.at1on inst1t'i.1'tion~ C-i;!'C:amm.~i~y co~~s, (:SUS, and ) 

. tret\1.Pl'OV~ ·fO%!','~ trianbfezi Of fundl.ng and managemen,l;~~O,f a~Jdli~ry 
s~J.'C!es·,:~'.~cl ud~.g readef'~ fori the b'+..41.d, f"Jii ~th~ gipart~nt of Re- ,. 
.b-1.tt •. ~.~~ to thel!'e posts.eoond.uiy educia'!lio~ syst~~-~·. Th.;· Depar'baent 
ol"~ ,, .~~~,~f.;tation ci~es federa;t· ___ law ;u:d state .• law to .6~~tif_.Y the re- _ 
s ~ .· 1b~l,~~y of publ1c postsecondary instituti.ons to pzoovid~ auxil-
~: '"~ . eiduoa:tional serivices to handicapped s.tudents. · - · . - . 

~~e~er, organizations repres~~ting the b,1.~.~~ oo~ten4, .that · t~~ ... ~ervices 
t~..,, r-eceive under the auspices and mariagem~~'ft of pc,;stse.c::en~Y. sys
te• will be much more limited than tliose they receive .from the Jlepart
ment Of Rehabilitation •. They say that higher educatiP,rlinBtituti.OEl:S 
woW.d not ~et~ them choose their own read~r~, and. wouip: P~!lCEl .. -.Uftacaep!
a.b1e X'9Str1ct1ons upo~ the hoµrs and looat1on151 ·Where ·~~@ :reader !ervioes 
must be used. For this reason, these OY!:ganizat:;i.one P'~~~z:o 'to l:l.•"e the 
:re.-der- services remain within the jurisdiction of the"'.':.l>c:iPa.%'t:meiit of 
Rehabilitation, >:.: · 
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AuxlllarY Aids and Service!; for .Po!;.tse.co.~dary Students with Disabilities 
' ' . . ' .. . . . .. . . . -

Higher Education's Obligations Under Section 504 and Title II of the.ADA 

u.s. Department of Education 
Office for Civil Rights 
Washington, D.C. 

Revised 5eptf!!mber 1998 

Section 504 of the Rehabilitation Act of 1973 . 

In 1973, Congress passed Section 504 of the Rehablllta.tlon Act of 1973 (Section 504),.a law that prohibits 
discrimination on ttre basis of physical or mental dlsab!llty (29 U.S.C. Section 794). It states: 

No othel"Wlse qualified Individual with a dlsablllty In the United States .•. shall, solely by 
reason of her or his d!sablUty, be exdµded from the participation In, be denied the benefits of, 
or be subjected to discrimination under an{ program or activity receiving federaJ.flnapclal ·. 

A assistance.... . . . ·· . 

~e Office for Civil Rlg~ts. In th.e U.S. Dep~rtl'.Tlt;iJ'lt of Education enforces regulations Implementing. S.ectlon 
504 with respect to programs and activities that rec.elve funding from the Department. The:i Se.ctlon. 504 
regulation applies to all rE!ciplents of.this funding, ln~iudlng colleges, universities, and postse.c:ondary 
vocational education and adult educa~lon.programs. Failure by these higher education s~hools to provide 
auxiliary aids to students with dlsabllltles that results In a denial of a program benefit Is discriminatory and 
prohibited by Section 504. 

. . . . 

Jtle II of the Amert~~~ wl~~ ~lsa.b.llltles Act of 1990 (ADA) pro·~·,·~,~~ s~·at~ and local ~overnments from · 
dlscrtmlnatlng on the basis of disability. The Department enforces Title II In public colleges, unlversl~!es., . 
and graduate.,and prpfesslonal schools .. The! .requirement!? reg~rc:llng the pro\,l!Slon of auxlllary aids and 
services In nigher education Institutions des.crlbed In the Sect!9r 504 regulation are generally Included In 
the general ~ondlstrlmlnatfon provisions ·of the Title II regulation. 

Postsecondary Sc.hool Provision of A.11xmary Aids · 

The Section 504 regulation contains the following requirement relating to a postsecondary school's 
obligation to provide auxlllary aids to qualified students who have disabilities: 

A recipient ... shall take such steps as are necessary to ensure that no handicapped student 
·is denied the benefits of, excluded from participation In, or otherwise subjected to 
discrimination under the education program or activity operated by.the recipient because of 
the absence of educational auxiliary aids for students with Impaired sensory, manual, or 
speaking skllls, 

-e Title II reg~latlon states: 

A public entity shall furnish appropriate auxiliary aids and services where necessary to afford . 
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an Individual with a disability an equal opportunity to participate In, and enjoy the benefits of 
a service, program, or activity conducted by a public entity. · ' 

It Is, therefOre, the school's responsibility to provide these auxlllary aids and services In a timely manner A 
to ensure effective participation by students with dlsabllltles. If students are being evaluated to determ(ne., 
their ellglbllfty unper Section 504 or the ADA, the recipient must provide auxiliary aids In the Interim. 

' . . . . . . 

Postsecondary Student Responslbllltles 

A postsecondary student With. a disability who Is Iii need of auxiliary alds. Is obligated tci provide ·ri'Otlce of 
the nature of the disabling condition to the college and to assist ft In Identifying appropriate and effective 
auxiliary aids. In elementary and secondary schools, teachers and school speclallsts may have arranged 
support services for students with disabilities. However, In postsecondary schools, the students·. 
themselves must Identify the need for an auxiliary aid and give adequate notice of the need; The student's 
notification should be provided to the appropriate representative of the college who, depending upon the 
nature and scope of the request, could be the school's Section 504 or ADA coordinator, an, appropriate 
dean, a faculty advisor, or a professor. Unlike elementary or secondary schools, colleges may ask the 
student, In response to a request for auxlllary aids, to provide supporting diagnostic test results and 
professional prescriptions for auxiliary aids. A college also may obtain Its own professional determination 
of whether specific requested auxiliary aids are necessary. · 

Examples of Auxlllary Aids 

Some of the various types of auxiliary aids and services may Include: 

• taped te'xts 
• notetakers' 
• Interpreters 
• readers 
• vldeotexfdlsplays 
• television enlargers · 
• talking calculators 
• electronic r'eader5 · 
• Brallle calcuiators, printers, or· 

typewriters 
• telephone ·handset .amplifiers 

• cl9sep c~ptlon clecoders 
•. open and clbsed captioning· 
• voice synthesizers 
• specialized gym equipment 
• calclJlafors or keyboards with large 

buttons ' > 
• reach'lrig device for llbrar'y use 
• ralsed•llne drawfr1g kits 
• · ass1st1ve liSteniii;g devices 
• asslstlve listening systems 
• telecommunications devices for deaf 

persons. · 

Technofoglc:al adyances In ~lectronlc5 ha:"'.fi:! lrrjproved vastly partlc;lpatlon ~y !it.ude.nts w!.~h dis<)bllltles. In . 
educational activities. Colleges are hot requifed to provld~ th~ inqst ~.ciphlstlcated auxillary aids ~yallable; 
however, the aids provided must effectively meet the needs of a student with a dlsablllty. An Institution 
has flexibility In choosing the specific aid or service It provides to the student, as long as the aid or service 
selected Is effective. These aids should be selected after C:orisiiltatlon with the student·who will use· them. 

Eff.ectlveness of Auxlliar\r Aids 

No aid or service wlll be useful unless It Is successful In equalizing the opportunity. for a·.partlcular student 
with a dlsablllty to participate In the education program or activity. Not all s.tudents with a similar .disability 
benefit equally from an Identical auxiliary aid or sel"Vlce. The· regUlatlor'I refers to this complex Issue of 
effectiveness In several sections, Including: · 

Auxlllary aids may Include taped texts,· interpreters or other effective methods of makln.g 
orally delivered materials available to students with hearing Impairments, reader~ 1.n llbra.rles 

. for students with visual Impairments, classroom equipment adapted for use by students with 
manual Impairments, and other similar services and actions. 

592 
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There are other references to effectiveness In the general. provisions of the Section 504 regulation which 
state, In part, that a recipient may not: 

Provide a .qualified handicapped person with an aid, benefit, or service that Is not as effective 
as that provided to others; or 

Provide different or separate aid, benefits, or services to handicapped persons or to any class 
of handicapped persons unless such action Is necessary to provide qualified handicapped · 

· persons with aid, benefits, or services that are as effective as those provided to others. 

The Title Il regulation c~ntains comparable provisions~ . 

The Section 504 regulation also states: 

[A] Ids, benefits, and services, to be equally effective, are not required to produce the Identical 
result or·l!wel of achievement fpr handicapped and nonhandlcapped persons, but must afford 
handicapped persons equal opportunity to obtain the same result, to gain the same benefit, or 
to reach "the same level of achievement, In the most Integrated settli:ig appropriate to the 
person's ·needs . 

.ihe Institution must analyze the appropriateness of an aid or service In Its specific context. For example, 
the type· of assistance needed In a Classroom by a student who Is hearing-Impaired may vaiy, depending 
upon wl1ether. the format Is a large lecture Hall or a seminar. With the one~way communication of a 
lecture-[lthe servlCe of a notetakei' may be ·adequate, but In the two-way cornmt1nlcai:lon of a seminar, an 
Interpreter may.be needed. College officials also should be aware that In determining what types of 
auxlllary aids and services. are necessary un.9er Title p of the· APA, the lnstitutlo,11 must give primary 
consideration.to the requests of Individuals with disabilities. · est of Auxiliary Aids 

· Postsecondary schools receiving federal financial assistance must provide effective auxiliary aids to 
students who:are disabled. If an aid Is necessary for classroom or other appropriate (nonpersoiial) use, 
the Institution· must make It available, unless provision of the aid would cause undue burden. A student 
with a disability may not be required to pay part or all of the costs of that aid or service. Ari Institution 
may not limit what It spends for auxiliaiy aids or se~lces or refuse to prtiiflde auxiliary aids beeause It 
'"'·f:!lleves· that other providers of these·servlces exist, or condition 11:.S provision of auxiliary aids on ... 

' .vallablllty o( funds. In many cases, an Institution may nieet Its obligation to provide auxiliary aids by 
assisting the .student In obtaining the aid or·obtalnlng reimbursement for. the cost of.an ald·from an 
outside agency or- organization, such as a state rehabllltatlon agency or a private charitable organization. 
However, the Institution remains responsible for providing the aid. · 

Personal Aids and Services 

An Issue that:ls often misunderstood by postsecondary offlctals and student.S Is the provision of personal 
aids and services. Persor:ial aids and services, lncluqln9 h,~lp i.n batpl.ng, dressing, or other personal care, 
are not required to be provided by postsecondary Institutions. The Section S04 regulation states: 

Reclplei:its. need not provide attendants, Individually prescribed devices, readers for personal 
use or study, or other devices or services of a personal n'ature. 

Title II of the 'ADA similarly states that personal services are not required. 

A order to enswe that stud~nts w.lth disabilities ~re given a fre~ appropriate public educatlc>n, local . 
~ucatlon a~encles are required to provide many services· and aids of a personal nature to students with 

disabilities when they are enrolled In efementary and secondary schools. However, once students with 

. 593 
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disabilities graduate from a high school program·or !ts equivalent, education Institutions are no longer 
required to provide aids, devices, or services of a personal nature. 

Postsecondary schools do not have to provide personal services relating to certain lndlvldual academic A 
activities. Personal attendants .and lndlvldually prescribed devices are the responslblllty of the student who 9' · 
has a disability and not of the Institution. For example, readers may be provided for classroom use but 

. Institutions are not required to provide readers for personal use or for help during Individual study time. 
' ' 

Questions Commonly Asked by Postsecondar}r Schools and Their Students 

Q: What are a college's obllgatlons to provide auxiliary aids for library study? 

A: Libraries and some of their significant and basic materials must be made accessible by the 
recipient to stude.nts with dlsabllltles. Students· with disabilities must have the appropriate auxiliary 
aids needed to locate and obtain library resources. The college library's basic Index of holdings 
(whether formatted on-line or on Index cards) must be accessible. For example, a screen and 
keyboard (or card file) must be placed within reach of a student using a wheelchair. lf a Braille 
Index of holdings Is not available for blind students, readers must be provided for:.necessary 
assistance. · 

Articles and materials that are library holdings and are required for course work must be accessible 
to all students ~nrolJ,ed In that course. This means that If material Is required for the class, then Its 
text must.be read for a blind student or provided In Braille or on tape. A student's actual study 
tl111e ai:id use of these articles are considered personal study time and· the Institution has no further 
obligation to provide. additional auxlllary aids. 

' ' ' 

Q: What If an Instructor objects to the use of an auxlllary or per-Sonal aid? 

A:" Sometimes postsecondary Instructors may not be famlllar with Section 504 or ADA requirements A 
regarding the use of an auxlllary or personal aid In their classrooms. Most often; .questions arise 9 
when a student uses a tape recorder. College teachers may believe recording lectures Is an 

Q: 

A: 

Q: 

A: 

Infringement upon the.Ir own or other students' academic freedom, or constitutes copyright 
violation~ 

The instructor may not forbid a student's use of an aid.If that prohibition limits the student's 
participation In the school program. The Section 504 regulation states: 

.A recipient may not Impose upon handicapped students other rules, such as the 
. prohibition ·of tape recorders In classrooms. or of dog guides ·In campus buildings, that 
have the effect of limiting the participation of handicapped· students In the recipient's 
education program or activity. · · 

In order to allow a student with a dlsablllty the use of an effective aid and, at the same time, 
protect the .instructor, the Institution may require the student to sign an agreement so as not to 
Infringe on a potential copyrlgh~ or to limit freedom of speech. 

' . 
What If students with i:Hsabllltles requl~ auxiliary alc:ls during an examination? 

' . --, . ··:· . ·:· ' 

A student may need an auxiliary aid or service In order to successfully complete a course exam. 
This may mean that. a student be allowed to give oral rather than written answers. It.also may be 
possible for a student to present a tape co.ntalnlng the oral examl.natlon response. A test should 
ultimately measure a student's achievements and not the extent of the dlsablllty. 

Can postsecondary Institutions treat a foreign student with disabilities' who needs 
auxlliary aids differently than American students? · . · . 

. . . . 

No, ar) institution may not treat a for~lgn student who needs auxlllary alds differently than an 
American student. A postsecondary Institution must provide to .a foreign stu~ent with a dlsablllty 

f' 

.I 

·9 
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A: 

Q: 

A: 

the same type of auxiliary aids and services It would provide to an American student with a 
disability. Section 504.and the ADA require that the provision of services be based on ·a student's · 
disability and not on such other criteria as nationality. 

Are institutions responsible. for providing auxlllary services to disabled students In filling 
out financial aid and student employment applications, or other forms of necessary 
paperwork? 

' 
Yes, ah Institution must provide services to disabled students who may need assistance In filling 
out aid applications or other forms. If the student requesting assistance Is still In the process of 
being evaluated to determine ellglblllty for an auxiliary aid or service, help with this paperwork by 
the Institution is mandated In the interim. · 

Does a postsecondary institution have to provide auxiliary aids and services for a 
nondegree student? 

' . 
Yes, students with dlsabllltles who are auditing classes or who otherwise are not working for a 
degree must be provided auxiliary aids and services to the same extent as students who are in a 
degree-granting program. 

For More Information 

For more Information on Section 504 and the ADA and their application to auxiliary aids and services for 
disabled stud}3nts In postsecondary schools, or to obtain additional assistance, see the list of OCR's 12 
enforcement~pffices containing the address and telephone number for the office that serves your area, or 
ca II 1-800-4~1~ 3481. . 

e 
.• c!;. Print vClose 

·Window 

Last Modified: 03/10/2005 

http://www.ed.gov/print/about/offices/list/ocr/docs/au~~~s.html 3/5/2008 



.. ·. .: . .. . . 

596 



COMMONLY ASKED QUESTIONS ABOUT "MANDA TED" VS "NON-
. . . . MANDATED" DSP&S SERVICES 

Q~ What DSP&S services are colleges mandated to provide? 

A. Because of the nature of serving students with disabilities there is no specific 
list of mandated versus non-mandated services. 

Technically, no "DSP&S" services are required, because participation in DSP&S 
is voluntary on the part of each college. Colleges are governed by the Title 5 
regulations regarding DSP&S only because they accept the DSP&S funds 
allocated to them every year. A college could refuse the DSP&S funds and not 
be subject to the requirements of Title 5 regarding DSP&S. 

However, colleges are stlll subject to state and federal law regarding the civil 
rights of people with disabilities to bei served in a non-discriminatory manner. 
State Government Code sections 11135-11139.5, Section 504 of the federal 
Rehabllltation Act and the federal American's with Disabilities Act all guarantee 
equal access to people with disabilities, and community colleges are subject to 
all of those laws. 

Given all of that, the answer of what is "mandated" always depends on the 
disability-related educational lim!tation(s) of each Individual student. You can 
never say that any specific type of service or accommodation is always 
"ma·ndated", because there are some students with disabilities who won't need 
•those services in order to receive equal access to the instruction, information, or 
programs offered by the college. For example, sign language interpreting for 
auditory information is a standard service that no one questions as an 
appropriate accommodation for people with disabilities. However, it is only 
"mandated" for those students, such as a deaf student, who cannot receive the 
Information as It is originally presented .unless they receive the .accommodation of 
sign language interpreting. A student who is hard-of-hearing and can use an 
_as~isted,_llsteriing device that provides the in_forrm:1tion as effectively as the sign 
language ls not necessarily beirig ·denied a "mandated" service .if the sign. 
language Interpreter is not also provided. 

There is a slightly different answer regarding some services typically provided by 
DSP&S programs, depending if the question being asked is whether a service is 
legally required versus a requirement of receiving DSP&S funding. Two services 
that come up in such questions are Leaming Disability assessment and High 
Tech Center instruction. Neither of these services is specifically required by state 
·or federal law or regulation to be provided by colleges to students with 
disabilities. However, California community colleges have received increased 
funding in the pastto address the assess.ment of learning disabilities and 
instruction In assistive computer software. Additionally, based on a federal 
Department of Education, Office of Clvll Rights review of the California 
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community college system 'and·subsequent resolution agreement with tt:ie· 
Chancellor's Office, al~ernate media services (Braille, eteXt, large print, 
captioning) were specifically funded .. So, while there is no direct legal or 
regulatory requiremei:\t to.provide those services, there Is a system standard and 
general programmatic expectation that has developed regarding access for 
students to such services, and ·1n the case of alternate media and agreement with 
the federal government that such services wlll be provided at a higher level than . 
in the past. 

The issue of what Is "mandated" must always be addressed on an indlviaual 
basis, and· consultation with dlstriet legal staff and the Chancellor's Office Is 
recommended. · 

. ' 
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PUBLISHING INFORMATION 

This document has been developed by the Chancellor's Office· based on the recommendations of a Special Alternate Media 
Workgroup established by the Consultation Council to advise the Chancellor on this subject. It is published by the 
Chancellor's Office, California Community Colleges, 1102 Q Street, Sacramento, California, 95814-6511. This document 
can be obtained by contacting the Chancellor's Office at {916) 322-3234 or downloaded from the Chancellor's Office website 
at htto:(/cccco .edulcccco/ss!dsps/OCR/Amg4.doc. 

02000 by the Chancellor's Office, California Community Colleges. 

Renders are advised that the fair use provisions or' the U.S. Copyright Law permit th~ reproduction of material from this 
publication for "purposes such WI criticism, comment, news reporting, teaching (including multiple copies for classroom 
use), scholarship, or research." 

Questions on the content of this publication should be addressed to Scott Hamilton, Coordinator, Disabled Students Programs 
· and Services, at the address provided above; telephone (916) 327-5892; FAX (916) 327-8232. 
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Preface 

In March 1996, th~ U.S. Department ofEducation, Office for Civil Rights (OCR) undertook a 
statewicle review of the extent to which corrununity colleg~s were meeting. their obligation under 
Title II and Section 504 to provide students w\th visuat impairments access. to print and 
computer-based infonm;ltion. OCR concluded that the California con:in:-µnity col\eges employed 

, "methods of administration" which- substantially restricted accomplishment of the educational 
objt:;ctives of community college students with visual impairments. 

Thi;: OCR report, which was issued in January 199S, ask~d the Chancellor's O:l;'fi.ce to Jake steps_ 
in nine separate areas to improve access for blind and vis~ly imp~d. students. : One of these 
areas involved the provision of textbooks, instructional materials, and other printed information 
in alternate media such as braille, large print, or electronic text. OCR found that many colleges 
did not have adequate s>"stems in place for responding in a timely and efficient manner to 
requests for materials in alternate media. OCR concluded that, in order to address this problem, 

'the Chancellor's Office should work with the colleges to develop a coordinated systemwide 
approach that would streamline the present time-consuming and labor-intensive process of 
. converting hardcopy print into electronic text and/or braille. · 

The Chancellor's Office has been working for the past two years to put in place the policies and 
'procedures necessary to respond to the OCR report. In the Fall of 1998, the Chancellor asked the 
Consultation Council to establish a special Alternate Media Workgroup to advise staff regarding 
the best approach to take in addressing the problem of producing materials in alternate media. 

After discussion of various options with the Workgroup, the Chancellor's Office decided to 
..... prepare and submit a Budget Change Proposal (BCP) for the 2000-2001 fiscal year request.ing_ _ 

funding to assist colleges with acquiring the equipment and trained staff they will need to 
respond to requests for alternate media. The BCP also requests funding to establish a statewide 
Alternate Media Center which would centrally handle the larger or more difficult requests. 

Final decisions about the 2000-2001 budget will not be made until July 2000. Even if the 
proposal is funded to establish the Alternate Media Center, it probably would not be operational 
until the middle of 2001 at the earliest. Moreover, the plan proposed in the BCP contemplates 
that local college staff will make decisions about how to satisfy requests for alternate media and 
that most small documentS, especially those needed with a short tum-around time, would still be 
handled locally. Thus, even if the BCP is fully funded, colleges will continue to have 
considerable responsibility for production of materials in alternate media. 

Part I of this document sets forth guidelines for colleges to use in responding to requests for 
materials in alternate media. The guidelines are based on the recommendations of the 
Workgroup and have been reviewed and revised based on input from the Disabled Student 
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Ii Preface 

Prograrils _and Services Regional Coordinators, the High Tech Center training Unit Ad~iso& 
Committee, and other interested parties. -

In a related development, on September 15, 1999, California Governor Gray Davis signed into 
law Assembly Bill 422 (Steinberg) which requires publishers of instructional material to provide 
the material at no cost in an electronic format for use by students with disabilities at the 
University of California, California State Universify, and California Community Colleges. This 
new; law, which became effective January 1, 2000, will assis't colleges in meeting their pre
existing obligations to provide instructional materials in alternate media. The electroriiC teXt 

' supplied by a publisher may be used to produce large print,' translated arid sent to a braille 
embosser, cir accessed directly with speech synthesizers or refreshable braille displays. 

However, California Education Code, Section 67302, which was added by AB -422, provides 
that the ~oard of Governors m~ adopt guidelines for"implementation of the new Jaw. Part II of 
this d6cumeflt addresses the procedures to '-be used by colleges in takii:ig advantage of the option 

-provided by AB 422 to obtain electrotiiC text from. publishers. - - -· 
. ~ ~, . ' .. . 

. Guidelines for Producilng Instructional and Other Printed Materials 
In Alternate Media far Persons with Disabilities 
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Part I 

PRODUCING MATERIAL IN ALTERNATE MEDIA 

A. LEGAL REQUIREMENTS 

Both state and federal law require community colleges to operate all . programs and 
activities in a manner which is accessible to students with disabilities. 

At the federal level, requirements for access for pers9ns with disabilities were first 
imposed on recipients- of federal funding by Section 504 of the Rehabilitation Act of 
1973, as amended (29 U.S.C. § 794) and its" il.Ccompanying regulations set forth at 34 
Code of Federal Regulations. (C.F.R.), Section 104. Similar requirements were later 
imposed on all public entities, regardless of whether or not they receive federal funding, 
by the Americans with Disabilities Act (42 U.S.C. § 12100 et seq.) and the regulations · 
implemen~g Title II of the_ ADAwhich appear at 28 C.F.R. § 35. . 

In particular, the Section 504 regulations and the regulations implementing Title II of the 
Americans with Disabilities Act (ADA) contain nearly identical provisions stating that 
recipientS:Jof federal funds and·public• entities in providing-any aid;· benefit or service, 
may notafford a qualified individual with a disabilify an opportunity to participate that is 
nciFas efTuctive a8 ·that provided to others~ (See 34 C.F·:R.· § 104A (b)(l)(iii) and 28 
C.F .R. § 3 5 .130(b )(1 )(iii).) Title II recognizes the special• importance of communication, 
which includes access to information, in its implementing regulation at 28 C.F ,R. § 

-- - -- -35J60(a); The regulation i'equireii that a public entity,.such as a community college, take --
appropriate steps to ensure that-:•communiCations with persons with. disabilities are as 
effective as communicalii>ns with others. 

The United States Department of Education, Office for Civil Rights (OCR) is responsible 
for ensuring that an educational institutions comply with the requirements of all federal 

- civil .rights laws, including Section 504 and Title II of the ADA. As a result,the opinions 
of OCR are generally accorded considerable ;weight by the courts in interpreting the 
requirements ofthe8e laws. OCR has had ciceasion·to issue several opinions applying the 
requirements ofthe Section 504 and ADA regulations to situations involving access to 

- imrtructiorial materials.'•' 

OCR has held that the three basic components of effective communication include: 
"timeliness' of delivery, accuracy of the translation; and provision in a manner and 
medium appropriate to the significance of the message and the abilities of the individual 
with the disability." (OCR Docket No. 09-97-2145, January 9, 1998.) 

-1-
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... _., .. 

In applying this test to a case involving access to materials in a college library, OCR 
commented that: 

"When looking at eX!lctly which of its resources a library is obligated to 
provide in an accessible medium, the short answer is any resources the· · 
library makes available to nondisabled patrons must be made accessible to 
blind . patron's. this . includes the~ 'library catalogue, the archived 
microfiche, daily newspapers, and the internet (if that is a service provided 
to sighted patrons). A categorical decision by a public library not to even 
consider a request by a patron for a particular alternative format is in most 
instances a violation of Title Il. However, when determining what 
alternative format is most appropriate, a library may take into account how 
frequently the material is used by patrons . and the longevity of the 
material's usefulness. For instance, more serious consideration should be 
given to translating into braille frequently used r~ference materials which· 
have a. long (sic) 'shelf-life' than .would be true for daily newspapers. " 
(OCR Docket No. 09-97•2002; April 7, 1997 .) · 

In another case, OCR required a college to provide a textbook in braille because 

"in some situations, the subject matter·ofth-e:textbook is Perl:icularly m~-· 
suited to an auditory translation. For example, mathematics and science 
textbooks, as well as textbooks to assist . in. acquiring proficiency. in a 
written (rather thiu:i .:conversational). fureign language, ordinarily rely 
heavily· on unicjue symbols,i .· equations, charts, grids; subscripts, 
punctuation, ·underscores/ and .accent marks,· whfoh are often .hard ·to 
effectively convey through auditory speech/' (OCR Docket No. 09-97-
2145, January.9, 1998.) 

OCR also points out that the c:Ourts have held that-li•public.entity violates its obligations 
under the ADA when it only responds. on. an ad•: hoc ·basis to individual requests for ... 
accommodation. There is an affirmative· duty' to ·deve!Op a comprehensive policy in 
advance of any request for auxiliary aids or services. 

There are also state laws and regulations which require community .colleges to make 
printed materilils available in alternate media. Califor,nia Government Code, Section · 
11135 et seq. prohibits discriminatimi.onNarious.grounds, including mentliltir physical 
disability, by entities receiving funding. from the •state of California The Board of 
Governors hli.S adopted regulation8 at Title 5, California Code of Regulations,. Section 
59300 et seq. to implement these requirements with respect to. funds received by 
community college districts from the Board of Governors or Chancellor's Office. These 
regulations require commilnity college districts and the Chancellor's Office to investigate_ 
and attempt to resolve discrimination complaints filed by students or employees. 

Guidelines for Producing Instructional and Other Printed Materials 
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SCOPEAND PURPOSE 

The remainder of this document sets forth gui9el41.es developed ~y the Chancellor 's 
Office to address specific issues community college districts will face in meeting their 
legal obligation to make instructional materials and other information resources available 
in alternate formats to persons with disabilities. 

It should be noted that the legal requirements discussed in these guidelines are not limited 
to students in the classroom environment. A college would be required to malce avail
able, upon request, in alternate media, any publication it offers. to t\le. general public such 
as the college catalogue, announcements about cultural or recreational events sponsored 
by the ()()liege, job ann<?uncements, etc. Nevertheless, since,most request$ are likely to 
CO!lJe from stucjents, the primary foc1.1s in these guidelines will be on -providing instruc
tional materials in. accessible .formats. Colleges. should, however, establish policies and 
proeedures which take into account the possibility that others will also make such 
requests. · · · 

It is also important to keep i~ mind that colleges are required to provide access to all 
instructional materials or other information resaurces regardlc::ss of whether the source 
material is in printed, electronic, or some other form. On September 3, 1999, the 
Chancellor 's Office issued ~idelmes addressing accessibility of curriculum, web pages, 
softwar.e and hardware used in distance educatipn courses, Distance B.ducation: Access 
Guidelinesfor Students with l).isabilities, August.1999. Although-those guidelines dealt 
specifically with distance education, the principles and technical information they contain 
are also relevant here and should be applied in making electronic resources accessible for 
use on-campus. This· would include, for example, materials on CD-ROM used in a 
classro.om,.software used in-computer.Jabs, a da~base of job opportUnities in the Career 
Center, or a web page providing information about college-sponsored events open to the 
general public. The present guidelines do provide some information on this subject (see 
.Section K), but will, for the most part, focus on ways of converting instructional 
· materials. or other.resources ,frpm print into al~emate media. · 

As· used in these guidelines, ·the ·terms "alternate media" or· ''accessible formats" 
generally refer to methods of maltjng i9fonnation accessible to persons with disabilities.1 

· The most common types of accessible formats are audio, braille, tactile graphics, large. 
print, or electronic text. OCR has found that most collegf;ls rely heavily on use of readers 
or pre-recorded audio tapes a8. a means of making printed material accessible for blind or 
visually impaired. :students. (OCR Docket No. ·09-97-2145,January 9, 1998.) Although 
these guidelines will briefly discuss the appropriate use of readers and ,audio format, the 
primary purpose of the guidelines is to help colleges identify situations where audio may 
not be an adequate medium and to describe how to make materials avililable in other 
formats. · ·· · · 

1 The OCR investig~io!l dealt with slll'Vices for biind 1111d visually impaired students .1111d the Ch1111c~llor'e Office 
was asked io develop guidelines for production of materials in alternate m~dia for that populillion. While the 
primary purpose of these guidelines is to address the issues raised by OCR, it is recognized that individuals with 
learning disabilities or other types of disabilities may also benefit from materials in alternate media. · · 

Guidelines for Producing instruct/anal and Other Printed Materials 
In Alternate Media/or Persons with D/sabl/llles . . 

611 



4 Part I-Producing Material In Alternate Media 

These guidelines are not legally binding on districts, but the Chancellor's Office will 
apply these guidelines in deterrilining whether a diStrict has met itil obligations under 

·Title 5, Section 59300 et seq. Districis that follow these guidelines will generally be 
regarded as having met those.obligations. Districts that do not follow these guidelines 
will bear the burden of demonstrating that they have achieved compliance with their legal 
obligation to provide access to printed materials . 

. C. BASIC PRINCIPLES 

The following are general principles that should be followed in ensuring that instructional 
materials and other infonriation resotii'ees are accessible to and usable by persons with 
disS:bilitieil. They represent the ge~eral concepts of the ADA and its regulations but do 
not provide a detailed legal analysis of the ADA: requirements. Person8 utilizing this 
document who are unfamiliar with the ADA may wish to consult the campus ADA 
Coordinator or Disabled Student Programs & Services (DSP&S) Coordinator for further 
iriterilretation. In the remainder of this document, specific guidelines will be provided for 
resolving.aecess issue5 with respect to pa:rticulf!J' situations. 

I. Colleges should establish procedures for ·responding in a timely manner to 
requests for materials in alternate media. 2 Issues concerriing·i"equests by students 
should be . resolved through appropriate campus· procedures as defined under 
Title 5, Section 56027. 

2. Whenever possible, infomiation should be provided in the alternative format 
preferred by the person making the request (i.e. braille, audio, tactile graphics, 
large print, electronic text). (28 CPR§ 35.160(b)(2).) 

3. If it would be difficult or expensive to provide the material in the requested 
.. medium by the time it is needed, the college :may offer to provide it in another 

medium which would be eqwilly effective given the needs of the person requesting 
the accommodation.. To determine whether a proposed alternative forinat would 
be ecjiJally effective, the proposed alteriurtive should be comjiBrecl to the .format 
originillly requeiited in terms of accuracy; timeliness of delivery, the "shelf-life" 
odongevity bfthe material,, and the" extent t6 which the meditii:n is appropriate to 
the significance of the message and the abilities of the individual making the 
request. Methods which· are adequate for short;· simple "or less important 
communications may not be equally e,ffevtive or appropriate for longer, more .. · . . . ~ . . 

~~~~~~~~~~~ 

2 Timeliness is a"relati:;,e tenn which dei)ends on the contexl For a student who requesis a teictbook in an accessible 
. format, responding in a timely manner would involve providing the book in alternative format by the time other 
students in the class will be called upon ta use the book. If the entire text cannot be supplied in alternate format by . 
that time, it may be necessmy to deliver it in instal_lments that keep pace with the class. A student who_ requests the 
list of student organizations in Brame might be able to wait a while lf there is no particular deadline by which he or 
she needs io decide about particlpathig in llli lirganiZation. On the other hand, a penion who requests a lerge print 
copy of the program for a play will need it by the time the play is presented and providing it later will be of little 

value. 
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Part I-Producing Material In Alternate Media 5 

complex, or more criti.cal material. (Example: It lllay be appropriate to have . 
articles or handouts that will be used as general background material for a course 
read onto audio tape for use by a blind student. However, it would probably be 
legitimate for a braille user to expect that the course syllabus, critical reference 
materials~ and texts to be disclissed in class would be available in braille.) · 

4. Materials should be provided in a timely manner in the medium requested, or .in 
another equally effective format, unless doing so would fundamentally alter the 
nature of the program or activity or result in undue financial and administrative 
burdens on the district. In such cases, the college must nevertheless provide an 
alternative accommodation which will permit the individual with a disability to 
participate in the program or activity to the maximum extent possible. (28 CPR 
§ 35.164.) 

5. 

6. 

7. 

8. 

After the adoption date of these guidelines, any instructional resources or 
materials purchased· or leased from a third-partY . provider or.' created or 
substantially modified '.~in-house" must be accessible to students with. disabilities, 
unless doing so would fundamentally alter the nature of the instructional activity 
or resylt in undue financial and administratiye burdens on the district. 

Colleges are encouraged to review all existing curriculum, materials and 
resources as quickly as possible and make necessary modificati.ons to ensure 
access for students· with disabilities. At a minimum, the Chancellor's Office will 
·expect that the instructional resources. or materials· ·usi:d in eacii course will be 
reviewed and revised as necessary when the course undergoes curriculum review 
pursuant to Title 5, Califoniia Code of Regulations, Section 55002 every six years 
as part of the accreditation process. In the event that a student with a disability 
enrolls in a course before this review is completed; the college will be responsible 
for acting in a timely manner to make instructional materials or resources used in 
the course accessible, unless doing· so would fundamentally alter the nature of the 

· instructional activity or result in undue financial. and administrative· burdens . cin 
the district. 

In the event that a discrimination coi:riplaint is filed alleging that a college has 
failed to .provide materials in an appropriate alternate media, the Chancellor's 
Office and ·the OCR will not generally accept a claim of undue burden based on 
the subsequent substantial expense of providing access, when such. costs could 
have been significantly reduced by considering th.e issue of ac.cessibility at the 
time the instructional or other materials were initially purchased . 

. Ensuring that instructional materials and other information resources are accessi
ble to students with disabilities is a shared college responsibility. · All college 
a<lministrators, faculty and staff who are involved in the development and use of 
such materials or resources share this obligation. The Chaneellor 's Office will 
make every effort to provide technical support and training for faculty and staff 
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involved in the creation of accessible instructional materials and infonnation 
resoi.J.rces. 

D. ESTABLISHING POLICIES AND PROCEDURES 

As discussed above. OCR has held that it is not sufficient for a college to wait and deal 
on an ad hoc bllSis with requests for materials in alternate media. Rather, policies and 
procedures for dealing with silch requests should be develope~ so that requests can be 
ltiu1.dled promptly arid efficiently when they do arise. Similarly, the regulations 
governing the Disabled StildentS Programs and Services (DSP&S) programs require that 
colleges receiving DSP&S funds establish policies ·and procedures for responding to 
requests· for academic adjustments, including requests for instructional materials in 
alternate media. (Title 5, § 56027.) 

For ·those colleges that already have in place policies and procedures for dealing with 
accommodaticin requifsts, those. p61icies should be· reviewed in light Of these guidelines to 
be stire they deal appropriately with. issues related to provision of materials in alternate 
media. Colleges that have not yet developed such poiicies should do so, consistent with 
these guidelines, and implement those policies as quickiy as possible. 

Orte important·aspect.of dealing with prodliction of alternate media is adequate advance 
notice aild planning •. It may be desirable to have faculty,· bookstore managers, DSP&S 
staff; and organizations· of'Students with disabilities· work together to devise a system 
which will give ·fue needed ·lead tiriie for obtaining materials in •alternate media with the 
least •·disruption· for· all . concerned. Faculty should be strongly ·encouraged to make 
teXtbook selections as ·far fo advance as possible ani:I to avoid: changing the selection 
unless there are compelling reasons. Bookstores should remind fa~ulty about the need to 
place orders as early as possible and. should process the orders promptly once they are 
received. F.aculty should also be asked to provide syllabi, handouts; and other materials 
in B-text wheneye.i: p9ssible.... . .. . . · 

The policy should specify how far in advance a student needs to make a request for 
materials iii altemate media in order to ensure. a high probability that the college will 

· meet the request. This notice requirement needs to be reasonable and take into account 
. when faculcy decide 0n textbook selections, when students register; and the fact that last 
minute changes will occur despite the ·best planning. Students should be strongly 

. encouraged to plan their course schedules as early a:s possible and to take advantage of 
advanced registration. However, the policy should clearli state that every effort will be 
made to meet late requests. · 

The notice required should be· based on the type of material being requested. For 
example, it would probably only take a few days tci produce a short class handout in 
braille if the college has its in-house braille production system operational. One or two 
days migh{ even be reasonable if the faculty member makes the h~dou~ available in .B
text. On the other hand, gettin~ a textbook recorded or produced m braille from outside 
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sources could take several months. It may be necessary to arrange to have the material 
shipped in installments sequenced to follow the syllabus and, everi then, students should 

. be asked to make requests as soon as faculty have made their selections. 3 
. 

The policy should identify who should receiv.e requests for alternate media and direct 
other faculty and Staff who may receive. requests to forward them to the designated 
individual. Although it need not b.e spi;lled out in the policy itself; colleges should also 
identi£y in advance the person or persons ·at the college who will be responsible for the 
actual production of alternate media qr for obtaining it from outside sources .. Those 
persons should be familiar with these guidelines, know how to produce or obtain all types 
of alternate media as quickly as pos~ible, and have readily available the equipment, 
materials, and/or outside resources they will need. 

·. i ·~ 

Policies should include methods of iilformi.ng students, faculty, staff, and the general 
public about .the avaih1.bility of materials in alternate media and the process to be used to 
make requests. Publications and documents should contain a briefnotice indicating that 
the material is available in alternate media.and who should be contacted to obtain it. 

Colleges should also con_sider preparing some basic materials in alternate media even 
without a specific request. This is most appropriate for. materials that would be of interest 
to a broad· audience, particularly where . such materials are. availa~l.e. on demand to 
nondisabled indivi!fuals. For.example1 the college.catalog and,schedule of courses should 
be available in electronic text suitable for use wifh screei:i reading software, It would also 
be desirable to have these materials formatted and ·proofed for producing hardcopy 
braille. Then, if a request for braille is made, it can be produced relatively quickly. 
However, if no one needs the catalog or coµrse schedule in braille, the college will avoid 
the full expense of producing it and will not need to deal with storing bulky unneeded 
materials. 

TYPES OF ALTERNATE.MEDIA. 

At this point; it may be useful to briefly discuss the venous types of alternate media and 
the adv_antages and disadyantages of each. · 

1. . Audio/Readers 

Providing materials in a recorded audio format is one method of making informa
tion accessible to persons who are blind or visually impaired. Many individuals 
with learning disabilities also use materials in audio format because they find it 

3 
This will mean that colleges will be beginning to process requests before the class begins and perhaps even before 

the. student has registered for the class. Colleges may wish to .impress upon stu_dents that changing their plans after 
work has begun will be expensive and disruptive to the program. However, colleges are well advised to encourage 
and act on early requests in order lb be able· to provide textbooks in alternate media in a timely manner. !fa student 
makes a request well in advance and a college does not iic~ it will be difficult to justify failure to have the book 
available in alternate media B1 the beginning of the class. 
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8 Part I-Producing Material In Alternate Media 

difficult to process printed· information. Audio material is commonly recorded on 
cassette tapes, but it may also be stored on CD"ROM or other storage media. It is 
also possible to produce material in audfo format by having E-text read with a 
speech synthesizer. 

A large number of literary works and standard college textbooks are already 
available in audio format from organizations such as Recordings for the Blind and 
Dyslexic (RFB&D). 4 Such organizations will also usually record books on 
request, although this may take some time. 

· Recorded books are generally available for free or at nominal cost.' They permit 
students to read large volumes 'cif material relatively quickly and easily using 
inexpensive and readily available equipment. However, it is difficult to convey 
highly technical material, especiall:f information which uses graphic symbols or 
charts (~.g. mathematics, sc'iertee, foreign language, ·economics, or musical 
notatioii}in an audio fomiat. Als6, :audio tapes are not well suited for use during 
classroom disciissiOn or for accessirig reference ·works, because locating specific 
passages on a tape is time-consuming and cumbersome. 

Readers may also be -used to provide access to printed materials. California 
Education_ Code, Section 67300 requires the· California ·state Department of 
-Rehabilitation (DR) to pay for reader ser'viees for -coriimlinity college students 
wtio are also clients of DR. DSP&S tUnds may also be llsed to provide reader 
serV'ices for those who cannot obtain them from DR 

Having 'material read -aloud may be 'the most oon:venient and efficient way for a 
blind or visually impaired iridividtial t0 deal with short handouts or articles, 
materials that are time sensitive, or forms that require brief written responses. 
Textbooks or other ionger materials can also be accessed using readers, and some 
individuals prefer this approach, but it will generally be desirable to record such 
materials for subsequent review .. Ideally,• ·this should oe·'done iii ii'. recording .. _ 
studio or other quiet environment with good quality recording equipment. If 
audio tapes are to be used, the recording· equipment should have the capability to -
add tone-indexing signals that can later be·usetl'to more quickly locate pages and 
chapter headings. Readers should be familiar with the vocabulary of the source 
material and the best results will be obtained by h11-ving a seeorid person read 
along to monitor the accuracy of the recording. 

~ The vast majority of the RFB&D collection is on audio tape, but RFB&D has begun to produce some books in 
new digital forin ·and plllils to significantly expand such offerings in the near future. 
s state·and federal noridiscrlnilnatioii laws prohibit chm-ging a student a fee for provision of accommodations~ Ifa 
college chooses to rely on Bil outside provider, such llSRFB&D, to supply taped materials, the college will belll' the 
respoiiiiibility to pay any feea for use of such services. However, the Chancellor's Office pennlts DSP&S funds to 
be used for this purpose. . 
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Part I-Producing Malerlal Jn Alternate Media 9 

However, it may often be difficult to fiild or train readers to read with sufficient 
accuracy, clarity, and speed, especially for more complex materials. As with 
recorded books, it is difficult to handle highly technical or graphically-oriented 
materials through use of live readers. Moreover, a student using a reader is 
restricted to reading when the reader iS available and is always at some risk that 
the reader will fail to arrive as scheduled for various reasons. 

2. Braille 

Braille is a system of reading and writing for blirid individuals, The basic unit is 
the braille cell. It is composed of six raised dots configured as shown below. 

dot 1""" dot4 
dot2 """dot 5. 
dot3 ° dot6 

From these six raised dots you can get 64 possible combinations. There are many 
more inkprint symbols than the 64 braille symbols. }lor example, most computer 
systems handle about 96 different inkprint symbols; This problel'Jl is solved by 
using contractions, ·assigning more than one braille cell to represent certain 
inJ<:print symbols, and in some cases, by using. specialized codes for unique 
applications. Thus, learning to ·read and write braille requires considerable 
training and practi t\e. · · 

Approximately IO percent of blind and visually impaired individuals use braille . 
. For those who are proficient in its use, .braille. is usually the preferred medium for 
reading, at least for situations where mastery of detail is required. 

Braille can be quickly referenced without.any equipment and can include charts, 
tables, simple diagrams,.and a reasonable approximation of the format ofa printed 
document. Specialized braille rodes exist for representing advanced mathematics, ... · 
chemistry, foreign language,.and musical0notation. Braille also enhances literacy, 
writing skills, and employability because the reader naturally learns spelling, 
punctuation and how printed materials are organized·• 

On. ·the other hand, braille is bulky and most braille readers cannot read large 
volumes of material in braille as quickly as is possible with recorded books or 
synthetic speech and electronic: text. Braille is also somewhat difficult and 
expensive to produce, but the use of computer translation software arid braille 
printers is ameliorating this to some degree; 

It is recommended that each college have the in-house capacity for producing at 
least short, simple braille documents. This can be done using readily available 
braille translation software and specialized braille printers. As of 1999, colleges 

6 
For this reason, colleges may wish to consider offering. special classes In Braille. Thi~ would be an appropriate 

activity under the·DSP&S program. 
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should expect to pay around $5,000 for the hardware and software necessary for 
small scale in-house braille production. 7 · · 

If funding is provided in the state budget, the Chancellor's Office plans to 
establiSh an Alternate Media Center capable of handling most requests for 
transcription -of longer or more complex materials. This center is expected to be 
operational by Spring of 2001. In the meantime, brailling of large or complex 
materials can be out-sourced to agencies and organizations which .produce braille 
documents commercially. As of 1999, commercial production costs average 
about two dollars per braille page with one single spaced print· page equaling 
approximately two print braille pages. The cost wilf depend, at least in part, on 
the nature of the material, with mathematics or other specialized materials being 
considerably more expensive. Production time through commercial providers can 
vary from days to weeks. A list of some organizations which provide braille 
transcription services is provided in Appendix II. 

Braille documents should be printed on heavy paper stock designed for use with 
braille printers. (See Appendix m for suppliers of braille paper.) Documents 
should be formatted to preserv.e critical page layout elements (i.~. columns, 
tabular data, etc.) and proofed for accurllCy. Contracts with outside sources 
should 8peeify that ;such ·ser¥ices will be provided. With· respect to in-house 
production, colleges should understand that; even with the best available braille 
translation programs, all but the simplest documehts will still require .huinan 
intervention and proofreading by a trained person who reads braille. 

Whenever· possible; .. mathematics, ·tests,· legal documents,· and other materials 
where accuracy is crucial should be prepared by a braille transcriber certified by 
the Library of Congress. If such personnel are not available on staff, the 
transcribing may be contracted ' out; provided' the work can be performed in a 
timely manner;' . Where-.· accuracy is crucial an4 a certified transcriber is not 

. available, other precautions will· 1.1.e.e.~ to be taken. For example, some colleges : ... 
provide a student with a test in braille and. give the proctor a printed copy so he or 
she can provide clarification if any queStion arises about the braille translation. 

With these caveats in mind, we have provided in Appendix IV some very basic 
tips on fonnatting braille documents that may be useful in handling simple and 
less critical materials. 

3. Tactile Graphics 

In. the past, the only way to make diagrams and other graphic images accessible 
for blind persons was to copy them by hand using a tracing wheel which produced 
a line of fine raised dots. Today, many braille printers can,· using specialized 

7. The budget augmentation requested by the Chancellor's Office for fiscal year 2000-2001 would provide funding 
for such equipment. It is anticipated that the Foundation· for the California Communify college$ will org&nize a 
voluntary cooperative purchase for a package of recommended hardware and software. 
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almost ariy word· processing program. Such files typically have a ":bet" 
extension. 

One drawback to use of plain E-text ·is that most formatting (tables, columns, tabs, 
bold; italic, etc.) will be lost. In some instances it will be possible to avoid· this 
problem by using files in other common .formats such as Microsoft Word or rich 
text forrnat ( ".rtf'} Such· files will preserve fonnatting and can be used by some 
speech output and braille translation programs. However, it is critical to confirm 
in advance that the hardware and software being used to access the document can 
handle a specialized file format. 

Most text created on campus or downloaded from websites should already be 
available in' either ASCII or one of the common word• processing formats. Other 
proprietary forrrtats: used· by publishers or manufacturers of electronic digital text 
may contain cryptic formatting for security purposes. If the text requires a 
proprietar)'' viewer, it may' be. difficult cir impossible to convert the file into a. 
useable format. For this :reason, colleges should henceforth' avoid purchasing 
instructional software or· other materials which ineorporate such proprietazy 
formats, unless the. supplier will provide an &ltemative format that will support 
access or the college is certain it has the software, equipment, and expertise to 
perform -the conversion.9 

' . · 

If the document·is not readily available in any electronic form, it will be necessary 
to use a scariner to create an electronic version and then proofread it to eliminate 
scanning errors. · 'This is often a time-corisuming process, especially for longer 
documents .. ·· The passage of AB · 422, which requires publishers of certain 
instructional materials to provide E-text, should help with this problem. 
Guidelines for implementation of AB 422 are set forth in Part II of this document. 
However, there are exceptions to the new law and there wiO· continue to be 
situations in which scanning will be necessary. 

:1 : .• 

If the E-text was obtained through sciuiilirig or was converted to . ASCII from 
some more sophisticated or propnetary. format, there is. a high probability that 
some reformatting will be necessary to restore or simulate the structural integrity 
of.the document· Maintaining or restoring strucfural'integrity requires that the 
contents, headings, indices, footnotes,· and other structures are accessible and 
·provide for fast and efficient reading and comprehension. Suggestions about how 
to address these issues are set forth in Section K. 

; To avoid such problems and mwdmlze the utility of the mnterill!s obtained, the guidelines for implementation of 
AB 422, which l!l'e contained in Part Il of this document, recommend that. all information be obtained ·from 
publishers on a CD-ROM be in either Microsoft Word, Rich Text, or ASCII fonnat. 
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software, produce some simple tactile graphics. There is als_o a technology which 
allows diagrams printed on special heat-sensitive paper to be heated in a 
specialized device to produce raised lines and images. 8 

It must be emphasized that th~ are significant limitations to the use of tactile 
graphics. It .is not possible to represent or recognize fine detail using tactile 
graphics.· Sometimes it will be possible to overcome this problem by increasing 
the scale of the diagram, but this may be impractical in many.instances. 

4. Large Print 

5. 

For those with sufficient vision, large print is often desirable. Although they are 
somewhat bulkier, materials in large print have all the advantages of regular print. 
They ilre relatively portable, require no special equipment, ccmvey all the graphic 
and spatial information. contained in the· original, and can be easily referenced. 
Producing large print copies of materials is simple if the document is not too 
.lengthy !ind is available iri 'electroriic text, although some reformatting may be 
necessary, -However, relatively few textbooks are available in large print and 
those that are·tendto be expensive. 

One alternative to hardcopy large print is the use of a closed-circuit television · 
(CCTV) system which permits magnification of the page being viewed. This may 
be equally effective for many situations, but it is not possible to move through 
printed material with il CCTV . as quickly or easily as if it were available in 
hardcopy large. print. Moreover, older equipment. ·may not be. very portable. 
Thus; use of a ·CCTV: may not be· appropriate for accessing ·reference works or for 
handling some types of in-class assignments. 

Electronic .Text 

In recent years, the use of electronic_ .cligital text. {E-text) has emerged as a 
convenient and popular method of providing access for- those who cannot use 
standard printed materials. Partially ·sighted individuals can use E~text by taking 
advantage. of ·built-in options within many standard software applications (e.g. 
adjusting font size) or through the use of specialized screen magnification 
software; E•text can also be used with screen reading software to output the text 
to a speech synthesizer or refreshable braille display. The main advantage of E
text is that it can be easily stored, can be searched and indexed, and can be 
converted to large print or hard copy braille _through use of a translation program .. 

E-text exists in many formats. Plain E-text (usually known as ASCII or DOS 
text) is the universal standard for"exchange of text documents and can be used by 

1 Some diagrwns and charts that illustrate science textbooks have already been produced using this latter technology 
through a.special program·at Purdue·University: Tactile Access to Education for Visually Impaired Students. For 
the website l!ddre:ss for this project, see.Appendix II. · ·· 
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VERIFICATION OF DISABiLITY AND FUNCTIONAL LIMITATIONS .. 

Although some materials (such as the catalog) should be available in an accessible format 
on demand, in most instances the process of producing alternate media will be initiated 
by the receipt of a request. Once a request is received, the first step is to determine 
whether the person making the request has a disability which requires such an 
accommodation. Verifying the person's disability is permitted, but not -required, under 
the ADA and Section 504. However, with respect to serving students, verification of 
disability is required if the college plans to claim DSP&S funds for serving the student. 
(Title 5, § 56006.) In addition, the DS,fl&S regulations require a determination that the 
student's disability results in a functional limitation. which impedes ~e ~dent's 
participation in the educational progr.ams and activiti~s of the college. (Title~. § 56004.) 
where a student requests mater.ials in altemate media, this would require a showing that 
the student's impairment makes it difficult or impossible for him or her to read printed · 
materials. 

INDIVIDPAL PREFERENCE AND OFFERING ALTERNATIVES. 

Up to this point, the approach to handling a reiquest for alterriate media has involved the 
same type of analy~is required ~ the p11se of any other type of accommodation issue. 
However, there arei· special· cons~derations that must now be taken into account. By far 
the most significant of these considerations ·is the preference of the perspn' making the 
re(juest concerning the type of· atternate format that will _ be moirt. effective. Section 
35.160 of the regulations implementing Title II. of the ADA specifically states: "When 
determining what type of auxiliary aid and service is necessary, a public entity shall give 
primary consideration to the requests of the individual with disabilities." (28 CPR § 
35.160(b)(2).) Thus, whenever possible, information should be provided in the 
altert1ative format preferred by the person making the request (i.e. braille, audio tape, 
large print, electronic text). · 

Howev~r ... if it would. be unduly diffii;µlt or. expensive t~ p,rovide the material iri . the 
requested medium by the time it is needed, the-college may offer to provide it in another 
medium which woiild be equally effective given the neeq~ of th!: person requesting the 
accommodation. To determine whether a proposed alternative format would be equally 
effective, the proposed alt~m~ive shoajd ,be compllfed to ,the for_m.at originally requested 
in terms of accuracy, timeliness, pf delivery, the '"shelf~Jife" or .loµgevity of the material, 
and the extent to, which the mediuw is appropriate to t:he signijicance of the message and 
the abilities of the individual making the request. Methods which are adequate for short, 
simple or less important communications may not be equally effective or appropriate for 
longer, more complex, or more critical material. 

In deci_ding whether a given, format would be appropriate for the needs of a particular 
individual, factors to eonsider. include the person's learning style (tactile, auditory, visual, 
cir multimodal), the person's proficiency in_ working with the format (e.~. knowledge of 
braille), and, for electronic text, the ex;tent to)yhich necessary hilJ'g:wa're and software is 
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readily available. E-text should be provided in a format that will work with commonly 
. av~i,lable access technology, but colleges should be prepared to provide access to the 
necessary equipment and software and training for stLidents who 1'11aY not be familiar with 
its use. 

H. ANALYZING REQUESTS 

Based on the foregoing, it is recommended that colleges use the following steps as a 
general gtiide to analyii~g and responding to requests for' materials in alternate media. 
However, it must be emphasized that this iS not a comprehensive or definitive discussion 
Of how to handle every conceivable situation that may arise. Ultimately, it' will be 
necessary to apply the legal prinCiples discussed abOVEftO the particular :fucts of each case 
to decide what fonn of accommodation is most appropriate. 

1. First, whenever possible, give preference to the.student's 'choice of media. 

2. If the student wants material in audio format, the request should generally be 
granted because chances are this will be the easiest and least expensive approach. 
Such requests could be satisfied by cii'derin{i'i:corded books whiCh are illready 
available, arranging to have the bocik recorded by an outside organization, such as 
RFB&D, or having' material read aloud· and, where appropriate, recording it on 
cliSsette tape or some other storage mi:dium. The college could also' us'e E-text 
read wi.th a ,Speech s)'tithesizer; but 'this may not work for material containing 
unusual words cir symbols or' complex forma~g. . . . . .. '' 

3. . Colleges shciuld usually grant requests for braille or large print, so long as: 
(a) 

(b) 

the student has the training and tactile or visual acuity to efficiently 
use the requested materfal; and 

. ... . . . .. 

' the !Illlterial is ali'eady avaiiable10 or it is sh~rt' and simple enough 
to be producied oi:t campus or through a oontraCt supplier in a 
tirilely manner. 

4. Ifthe student wants materiB.1 in braille cir large print that cannot be provi.ded in a 
timely manner or would be verj.•ccistly; tlien· it would be appropriate to try to 
identify an equhlly ~ffecj:ive substitute through collaboration between the student 
and the college stirlf1:leriion. ·· · 

10 At a· ~inimum, college staff should check the California Community College Book Exchange to see If the 
textbook Is already available in the requested inedla. The Book Exchange is a web page, develop.ed by the staff at 
the High Tech Training C1;1(1ter Unit {HTCTU), which conl!lin.s .. a listing of.books ~valh1.ble ii) .alternate media. 
DSP&S staff, librarian~, 1111d ADA Coorc:linatiirs can send ermilll requ~ to ti)~ registry to obtajn books that have 
been' produced in'' iiltenlative forriletii by other colleges. The regi.str)t can be BCCessed at URL: 
http://bookex.htctu.thda.edu. Other sources. for braille and/or large print books are list!=d in Appendix II. 
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If E-text is already available or can be easily obtained, it may be a good 
alternative to large print or hardcopy braille. Producing the hardcopy braille or 
large print will take time and could be ~stly, especially for voluminous material. 
However, in order to ensure that E-text will provide an equally effective 
alternative, the following must be taken into account: 

(a) A partially sighted student will need a computer with software 
permitting print magnification. 

(b) A blind student who is a braille reader will need a computer or 
notetaker having a refreshable braille di&play. Assuming the 
student has such· equipment, or the college malces it reasonably 
available, E-text probably would be an equally effective alternative 
to hardcopy braille, except in situations where spatial orientation or 
format is important, since such information is not readily conveyed 
by a refreshable braille display. 

(c) 

(d) 

For simpler materials, or where format, punctuation, spelling, or 
technical detail are not crucial, a blind person may be .. able to use 
E-text with speech output as a substitute for braille. This may even. 
be a better alternative if large volumes ofinformation must be read 
quickly and the student will not be required to master or frequently 
refer to details in the text. 

Many students with learning disabilities will benefit from using E
text with software which reads the text aloud while highlighting it 
on the screen. 

/ 

{e) In any case, the E-text will have to be free from errors and in a 
format compatible with the equipment being used to provide 

11 ' 
.. access ... , . . . : ..... · · · ... · . .. ... " · · .. 

6. In some limited· instances use of a reader or materials in a recorded audio format 
may.be an equally effective alternative to either e-text or hardcopy·braille or large 
print Normally, this is only true where the material does not contain complex 
formittting (e.g. literature, history, business, etc.) and a general understanding of 
the material is sufficient. In such cases, audio may even be a superior format 
when compared to hardcopy braille, where large volumes of material must be 

· covered.quickly. · 

7. An audio recording generally will not be an equally effective alternative to E-text 
or hardcopy braille or large print when: 

(a) The material is complex or technical in nature. 

11 
During fiscal year 2000"2001, the Chancellor's Office plans to purchase several notetakers with braille displays 

and house them at the HTCTU for loan to colleges with students who can benefit from their use .. 
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I. 

(b) The ~dent is expected to achieve detailed mastery of the 
infomiation. fo complete a course or. participate in ·a program or 
activity. . . · 

(c) The student is expected to quickly review material and provide an 
immediate response (e.g. review the material on page 57 and there 
will be a quiz in I 0 mii;iutes). 

(d) The material ·must be used in class or as a frequent reference 
source outside cla.Ss. 

8. Providing an· alternative that is riot equally effectiye (e.g." a physics textbook on 
tape instead· of in braille) can only be juStified if the eollege makes a written 
determination that providing the requested acCoriimodation would either: 

. 

(a) require a fundamental alteration in the nature of the class or other· 
progr8m of activity in whiCh the iridividlial is involved; or 

(b) Impose undue financial or administrativebiirdens on the college . 

EXAMPLES 

Discussing a few' examples rilay hdp to illustrate·the recommended approach to handling 
requeilts for alternate· inedia~ 

Example· 1. A blind individual considering enrollment at the college requests the 
catalbg artd current schedule of classes . in braille. Consistent with these 
guideliries, the college has these materials availe,ble in E-text form and offers this 
as an.alternative .. Jfthe individual has a computer with •access sofh>.'.are/hardware, .. 
providing E-text would probably be considered an equally effective alternative 
arid will m6St likely be· accepted· bY the individtiiil.. H6wever; if the individual 

. · does not have equipment necessary tO use E-text, the btitllle version Should be 
provided. · In this ·case, allowing the person to ·use ail electroriic version on a 
ccimpufur at the college is'probably riot an equivalent accommodation because the 
person making the request is not yet a student and because either ihdividuals have 
the Ciptioii of having a catalog· at home where they ·can refer to it frequently at 
their convenience. Providing the catalog in braille should not take long or involve 
significant additional expense if the college has already prepared the formatted 
braille file as suggested above. ' ' ' 

Example 2. A member of the public using the college library requests large print 
versions of several novels. Ail effort should be truide to ascertain whether large 
print versions of these books are available from the publisher, and if so, they 
should be obtained. If not, they may be available on tape and this option. should 
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be offered to the patron. Failing this, the library would need to provide the 
equipment necessary for the individual to read the books with the needed 
magnification.. This could be accomplished either. through use of a CCTV or a 
scanner and computer with magnification .software. 

Example 3. A blind student taking a history course requests that both assigned 
textbooks be provided in braille. On further investigation, the faculty member 
advises that students are required. to read both books, but only portions of one 
book will be used as the basis fof testing in the class, Neither book is currently 
available in either braille: or E-text, but they are available on tape. The college 
might appropriately offer to provide the taped versions and to scan and braille 
those portions of the one book on which the student will be tested. 

Example 4. A blind student taking a geography course asks that the book be 
provided on audio tape, but wants maps and diagrams available in a tactile form. 
However; neither the taped .book nor the tactile maps are readily available. The 
college should send the book tollFB&D for recording and, ifthe student is not a 
DR client, supply a reader to read the portions of the book which will be covered 
before the tapes are available. It· should be possible to convert the maps and 
diagrams into tactile form using the Purdue· University process discussed above. 
If this proves not to be technically feasible, the college could contract with an 
organization which does braille transcription and has the specialized capability to 
produce tactile maps.· · 

Example 5. A student with a learning disability requests that the Career Center 
equip one of its computers with screen reading software and a speech synthesizer 
to enable her to more effectively access the Center's files containing .information 
on career planning and employment opportunities. This is a reasonable request 
and should be granted. provided adaptive equipment can. be obtained which is 
compatible with the hardware and software the Center uses. Indeed, if these 
guidelines are followed; the .Cente1Lsbould already have. one oi: more accessible 
workstations. . If this is not the ·case, the adaptive equipment will need to be 
obtained and installed. In the interim, it may be necessary to provide the.student 
with a reader or put material on disk so the student can access it using a computer 
at the High Tech Center. 

Example 6. A blind student planning to pursue a mathematics degree at the 
University of California requests that several math textbooks for bis transfer 
courses be provided iri braille. The books are not currently available in braille 
and contracting to have them transcribed will cost 'several thousand dollars and 
take a few months. Assuming the student is a braille reader, there probably is no 
equally effective alternative to providing the texts in braille. Therefore, provided 
that the request is made enough in advance to make it practical, the college should 
arrange for the books to be transcribed. · 
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Usually;"it will oe possible to arrange to have portions of the books shipped as 
soon 11S they are completed, but there may still be times when the student does not 
have a particular portion df the book in braille by the time it is covered in class. 
Under such circumstances, the next best alternative would probably be to obtain 
the needed portions of the book in E-text and offer to produce those portions in 
hardcopy braille using the college's in-house braille production capacity. In that 
. case, it will be important to use software that cari. ·handle braille mathematics and 
have it carefully proofread by a"knowledgeable individual. Alternatively, the 
college could provide the student with the E•text and access to a computer with a 
refreshable braille display. This probably·,would not be .an equally effective 
alternative to having~·the book transcribed, but it might suffice as an interim 
measure while waiting for hardcopy ·braille to arrive. If the bciok cannot be 
obtained from the publisher in usable E-text format, then these latter alternatives 
may require scanning, proofreading; and correcting the text. 

&ample 7, · A sttident in a psychology course . is required tO read several 
newapaper articles .. She' asks that the articles be provided .in E-text so She can 
read them with her computer which has a speech synthesizer. Meire recent articles 
from many newspapers will already be available in E~text If this is not the case, 
they can probably be scanned unless the print quality is too poor. If scanning 
proves impossible,-the college could offer to put the material on tape. This would 
probablY, be an equally effective alteritative unless-the articles are to be frequently 
referenced in class or the student can provide a reasonable explanation why tape 
would not be adequate. 

J. RESOLVING DISPUTES 

The district policiies on handling accommodation requests- should set forth the procedure 
to be used when the student, theDSP&S or ADA coordinator, and the•faculty.do not all 

.. ·- .agree on the appropriate accommoda.tlon, ·.Students .should· be advised :of how to go abpu~ 
initiating this process ifthe student does not accept a proposal by the·college to provide 
material in i:i ·format different thari that.originally requested, If the pro6ess provided in the 
accommodation policy still. does not resolve the dispute, the individual should be advised 
of his/her right to file a discrimination complaint pursuant to Title 5, California Code of 
Regulatiol'IS, Section 59300 et seq. 

K. CONSIDERATIONS FOR FORMA'ITING E-TEXT AND 
DESIGNING SOFTWARE AND WEB PAGES 

As discussed above, there are many advantages to the use ofE-text. butto be useful as a 
method of providing accessibility, E-text must be appropriately formatted. The issues 
that need to be addressed in terms of formatting E-text will depend on the origin of the E
text itself. 
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1. , Considerations for Using ASCil Ted Generated by a Scanner or From 
. Another Outside Source 

When a printed page is scanned, the resulting electronic image can be saved in a· 
variety of formats including ASCII text12 It is generally recommended that 
scanned documents be saved in the fonnat which best presc;rves the "look and 
feel " of the original document. Although files saved in ASCII fonnat may work 
well with screen reading programs, much of the formatting of the document will 
be lost. Depending on the nature of the document, this may or may not be a 
problem, For persons. who are blind, some elements of page fonnatting such as 
page borders, different- type sizes and fonts styles contribute little to document 
content. On the other·hand, in.some instances it may be important for the reader 
to know that information is ,presented iii columns or that major headings are 
underlined. Such important information should be,,preserved in the finished 
document or manually restored when the scanned file is cleaned up to eliminate 
scanning 'errors. ~·-· 

'·.: 

Files in a variety of document fonnats, including ASCII. text fi.ies, may also be 
obtained from other sources such as downloading from a website. In the interest 
of faster downfoads, these files are sometimes ~'compressed" and must be 
decompressed. with specialized software before the actual document file can be 
viewed . 

File names that end with a "•.txt" have no specific word processor formatting. 
Extra oardage returns should be filtered out before using text in a word processor. 
The formatting should only contain a single carriage return at the end of each 
paragraph, none in the body of the paragraph, and no extra ones between 
paragraphs. 

2. Considerations When E-Text.isAvailable in a More Sophisticated Format 

Sometimes E-text will be available in a common word processor format (e.g. 
Microsoft Word, WordPerfect; etc.). This is usually ideal as most· modern screen 
reading programs can directly use such files without the need to convert the 
material to As.en text : However,, if a student does not have the necessary 
hardware and software to access such· files, the college will need to convert the 
file to plain text (".txt'') or make available a computer.equipped to handle the 
word processing file fonnat. 

. . . 

There are also ii variety ofproprietary file foiinats that cannot be used by screen 
. reading software. · Pot example, documents produced by many sophisticated page 
layout and design programs (i:e. FrameMaker, QuarkExpress, PageMaker) or 
documents saved in Portable Document Format (PDF), cannot be directly used 
with screen readers. In such cases, it will be necessary to convert the file into a 

12 
Some newer sc:mmers produce files in Portable Doc:wnent Fonne.t (PDF). Unfortunately, as discussed below, 

PDF files a.re not directly accessible and must be converted to ASCII or some other usilble format. 
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· format that is accessible. u Where the scr~en reading ~oftware to be used will 
support a standard ·word processing file format (Le;' MiCr<;l~ofLWord), it will be 
preferable to convert to that format in. order to preserve page formatting · 
infomiation. Of course, if conversion to a word processing format is not possible, 
or the screen reader cannot use such a file, then converting from the proprietary 
fonnat directly to.ASCII may be the only solution, despite thefoss offonnat. 

In either· case,· the key to conversion Of E-text is maintaining the structural 
integrity of the·· in!lti'uetional material, so that students with disabilities are 
afforded a quality ·learning experience. Maintaining structural integrity requires 
that the contents indices, and other structures are accessible and provide for fast 
and efficient reading and comprehension. If the file is converted from a non
accessible fonnat,'soine formatting elements may be lost. If so, they will need to 
be restored manually1 . 

3. Considerations for Complex Electronic Documents. Software. and/or 
Web Pages 

Sometimes electronic text: is embedded in web pages or software that also 
contains pictures, ritenu bars, hyperlirlks, icons· or other graphic symbols. In other 
cfises,··graphic ·elements,· although not part of the text itself;' may be incorporated 
in software in such a.way that they must be used to navigate through the program 
to access the text file. Such graphitial navigation elements can pose a barrier to 
access for persens who are blind'. · ·· Sci'een readers cannot independently interpret 
graphical navigational elements unless such elements have: been ·designed with 
text based ~alternatives. · .. ''' '· · 

The Chancellor's Office strongly recommends that,. before purchasing new 
instructional media or software, colleges should confirm that. the product is 
comP.!!.tiPJe. ·with ·.99romoply'av!lil~I~ ~acc;ess !'lqil_\pmQ~t and software .. If this is 
not the case, the college. should purchase. an alternative product that will provide 
accessibility, . purchase the specialized equipment or software that will be 
necessary to· make the product aecessible,iask the vendor to medify the product, 
or ·be·prepared tO 01ake ·such modifications itSelf. Where such materials will be 
developed iri-house 'or through contractual arrangements, the· college should 
ensure that newly developed software or electr6nic· information resources are 
designed to be accessible. 

Existing electronic instructional materials and software should be reviewed for 
· accessibility and, where necessary, replaced or modified. This should be done as 

quickly as possible;.but as noted above; the Chancellor's Office will expect that, 
at a minimum; itwill be done when courses ai:e reviewed every six years as part 
of the accreditatfon process. · 

13 A •.plug-in' ·is availe.ble to 13ennit some PDF files· to be. read with a screen-reader. However, this may not work 
with more complex documents; and lfthe document is saved in ASCII, formatting will generally be lost 
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The following information is intended to provide practical guidance about how to 
create accessible electronic ·documents, software or webpages and how to modify 
existing materials or webpages that may contain webpage design graphics or other 
elements that would interfere with access. Further information on this subject is 
also contained in Distance Education: Access Guidelines for Students with 
Disabilities, distributed by the Chancellor's Office in August 1999. 

4. Considerations for Designing Software for Use by Persons Who are Blind 

Increasing the compatibility of standardized software for use with screen reading 
programs used by blind persons requires some modifications, such as: 

ii 

using "Alt Tags" or alternative text to identify images used as submit 
buttons, bullets in lists, image maps or invisible· images used to lay out a 
page. Alternative text does not describe the visual appearance of an 
image. Rather, it is used to represent the function that the image performs 
whether it be decorative, informative, ·or for purposes of layout. If 
alternative text is not provided, users who are blind, have low vision, or 
any user who cannot or has chosen not to view graphics will not know the 
purpose of the visual components on the page. 

~ . . ' 

using a special technique to make the text known to screen reading 
s'oftware if text is embedded in a· graphic image. Provide a long 
description of all graphics that convey important information. 

iii using dragging system cursors (even if invisible) for highlighting or 
focusing techniques. 

iv using consistent or predictable screen and dialog layouts. 

v eliminating popup help balloons that.disappear when the focus changes 
unless there is a way to lock them in place so that the focus (e.g. cursor) 
can be moved to read them. 

vi using single column text whenever possible. 

vii using logical names for controls, even if the name is not visible on screen 
(screen readers can acces·s this information and. use it to describe the type 
and function of the control on the screen). . 

viii using keyboard access to all tools, menus, and dialog boxes. 

ix providing a draft mode, zoom, and wrap to window features. 

x Since screen readers can only read text (or give names to separately 
identifiable icons or tools) it is a good idea to: · 
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.. 

xi avoid unlabeled· "hot spots" on pictures as a control scheme (unless 
redundant with menu selection). 

xii avoid non-text menu items when possible or incorporate cues - visible or 
invisible· (screen readers can 'see' text that is written to screen. in an 
invisible color). . · 

,, . ;~ .. 
. .. 

xiii avoid non-redundant graphic tool bars if possible. 

xiv avoid conveying important information by color alone, or make it 
optional. Use only colors that the user can customize, ideally through 
Control Panel. . Use colors in their proper foreground/background 
combinations, unless doing so would interfere with the student's ability to 
distinguish the information·properly (e;g. color blindness) . 

xv oriiit background linages drawn behind text. 

· xvi make applications compatible with system settings for sizes and fonts. 
A void hard ·coding font sizes smaller than 10 points. · 

xvii provide supplemental in~ormation needed to. pronounce or interpret 
abbreviated or foreign text. Unless changes between multiple languages . 
on the ·same·page are identified, and expansions for abbreviations and 
acronyms . are provided, they may be indecipherable when spoken or 
brailled.· · For · abbreviations ·and · acronyms · use either ABBR or 
ACRONYM with the "title" attribute to specify the expansion. 

There are a number of considerations ·that are• aimed at increasing accessibility for 
. screen readers, such as: 

designl~~'~li: d~cunientation and_ on~line ·iielp so that it ~· be understood 
by reading the text only .(e;g: . information presented in pictures and 
graphics is al.so presented. with a description in text). 

ii ensuring that a11 messages and alerts stay on . screen until they are 
dismissed.· 

iii writing language in a manner which is as straightforward as possible, both 
· on screen and in the·documentation. 

iv devising simple and consistent° screen layouts that are predictable .. 
Wherever possible;· follow system standards. and style guides. This makes 
it easier for people with cognitive disabilities to predict and understand 
how things should·operate and what they mean: For people who are blind 
and use screen readers to find out what is on -the screen, predictable 
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. layouts and controls .are easie.r to figure out. Also, adaptive software 
manufacturers can build techniques into their software to handle the 
standard objects and appearances, but not unique or one of a kind 
implementatioµs. Structure,-label, and group inforr1lati9n. · Tables also 
present speciaf°problems .to users of screen readers. Provide summaries 
for tables. Identify headers for rows and columns; Where tables have 

. structural divisions bey9r1d those unplicit in the rows and columns,' use 
appropriate markup to· identify those divisions. Provide abbreviations for 
header labels. 

v ensuring that all the information on the page may be perceived entirely 
visually and entirely through auditory means, and that all information is 
also available in text. 

5. Considerations for Design of Documents/Software for use by Persons with 
Low Vision 

Students with low vision may experience a variety of situations that affect their 
vision ranging from poor acuity (blurred or fogged vision) to loss of all central 

· vision (only see with edges of their" eyes) to tunnel vision (like looking through a 
tube or soda straw) to loss of vision in different parts of their visual field, as well 
as other problems (g~are, night blindness, t?tc.). 

For students with low vision, a common way to access the information on the 
screen is to enlarge or otherwise enhance the current area of focus. 

Direct accessibility of software applications for students with low vision may be 
increased by: 

· allowing the user to adjust the fonts, colors, and cursors used in the 
pr()gram tO malce-them more visible. 

ii ' using a high contrast between text and background. ' 
- ~ -· -

. ' 

iii avoiding the placement of text over a patterned background where the two 
might interfere with each other. 

iv using a consistent or predictable layout for screens and dialogs within the 
program. 

v providing access to tools, etc., via menu bar. 

vi using recommended line width information when drawing lines (if such 
information is provided by the system). 
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vii using the system· pointel'S .wherever possible, as well as the system caret or 
insertion bar if one is avai.lable . 

. -·. 
· 6, Considerations for·Formatting·E-tett to Produce Hardcopy Large Print 

. ._, ~ ' 

Large print documents printed from electronic files should be produced using a 
font size of 14 point (or larger) ai:ld sans serif type faces' such as Helvetica for 
visual clarity. Documents should be reformatted as necessary to preserv:e critical 
page layout elements. All. colors should be set for. maximum print contrast. 
Further infonnation about fonnatting large print documents is provided in 
Appendix ID. 
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Part II 

GUIDELINES FOR IMPLEMENTATION OF ASSEMBLY BILL 42l 

A. . SCOPE AND PURPOSE 

B. 

As noted in the preface to these guidelines, Assembly Bill 422 (Stati. 1999, ch. 379), 
added Section 67302 to the California Education Code requiring that publishers of 
certain instructional· materials provide electronic versions of those materials to 
community colleges so that .. students attending the" college may have access to the 
materials in alternate media. (See Appendix VI for the full text of AB.422.) 

The bill requires the Chancellor's Office to adopt guidelines for implementation of its 
provisions. Those guidelines are set forth below. · 

The Chancellor's Office is seeking funding for the 200.0-2001 fiscal year to establish a 
single statewide center to handle requests for· electronic veriiions ·of instru'ctional 
materials under AB 422 and their conversion into"altemate media for·studei'its throughout 
the system. However, there is no guarantee that such funding will be forthcoming from 
the mte and,,even if it is, the statewide center would probably not be operational until the 
middle of2001 at the earliest. Thusi the purpose of these guidelines is to provide interim 
guidance to colleges about how to take advantage of the AB 422 process until a statewide 
center is established. · · 

BA.SIC COVERAGE ANDLIMITATIONS OFAB 422 
..... -

· AB 422 applies onlyto: 

1. Textbooks and other materials written and published primarily for use by 
students in postseoondary instruction; and 

2. Which are required or essential to a student's success;·and 

3. Are to be used by a student with a disability in a course in which the 
student is enrolled at· the college; 

Put another way; AB 422 does not require publishers .to provide electronic versions of 
materials .which are published for a general audience, even though they may be of use to 
students. Such materials might include dictionaries, encyclopedias, professional journals, 
and other reference works used extensively outside of higher ed.ucation. 

-25-
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c. 

' ....... ~, .. 

. . 
Moreover, even if a particular work is published primarily for use by students· in 
postsecondary education, it may not be available in electronic fonn under AB 422 if it is 
not required or essential for the participai:ion°:Cif a student with a disability in a college 
course." For example, if an instructor designates a textbook as "optional background 
reading," then the publisher would not be obliged to provide it in electroJJ.ic fonn under 
AB 422. Guidelines for detennining. which materials are "required or essential" are 
provided in Section'F. 

AB 422 may also be of only limited value in tenns of obtaining electronic versions of 
mathematics and science materials or "nonprinted instructional materials. " The 
limitations on availability of.these specialized materials are discussed in Sections H and I 
below. 

' . . . 
Finally, it is important to keep in mind that, even when it applies, AB 422 only obliges a 
publisher to provide electronic textto the college. It reinains·the college's responsibility 
to provide instructional materials in an alternate media appropriate to the needs of the 
student. For example, if the student requests a book in braille, and it is determined that 
this is appropriate (pursuant to the guidelities in Plirt I), the college will tllen need to use a 
braille translation program to convert the electronic te:tt supplied by the publisher into 
braille or arrange with an outside contractor to do this work. 

ALTERNATE-MEDIA CENTERS 

Subsection (a) -of Califomia Education Code, Section ·67302 provides that; subject to the 
. limitations discussed above;cpublishers shall; ·upon request, provide eleetronfo versions of 

printed ·instructional materials tO the University of California; the California State 
University, or any community college in California. Thus, the basic structure of the Jaw 
contemplates that each publisher will deal directly with individual colleges. However, at 

· the request of the publishing ~ndustry, language was added. in subdivision (g) .. Perrnitting 
each of the systemwide oftice!Ho·designa:te one' or:more "centers!' to processreqUests fot 
electronic versions of instructional materials pursuant to AB 422. As discussed above, 
the Chancellor 's Office is in the process of seeking the funding neces~ to estabii·sh a 
single statewide center to handle all such requests.· 

In the meantime:;, each college may directly contact "publishers· !lJld make requests for E
text pursuant to AB 422. Although .it is not required, multi-college districts may establish 
an alternate media center at- the district office or at one of the colleges I.fr the district to 
handle requests for electronic text on behalf of students attending al\" colleges ·in the 

. district. Similarly, two or more districts may, by written mutual agreement, establish a 
single alternate media center to handle requests. for electronic tex( on behalf of all 
students attending colleges in districts participating in the agreement. Such centers must 
be designated by the Chancellor's Office, so prior to requesting electronic text-from any 
publisher, the district 0r districts must advise the Chancellor's Office of the area to be 
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served by the center and the name .of.the person who. will serve as the liaison with 
publishers. 

However, before considering designation as an alternate-media center, a college or 
district should understand the additienal obligations it will be assuming. California 
Education Code, Section 67302(g) makes clear that, once a center is established, 
publishers are only required to honor requests which come through the center. As a 
result, the law specifies three basic responsibilities such a center must perform: 

1. The colleges designated as within thejurisdiction of a center shall submit requests 
for electronic versions of instructional materials to the center which shall transmit 

2. 

3. 

· the request to the publisher or manufacturer of the instructional material. 

Each center shall make every effort to coordinate requests with other centers. To 
this end, each center should check the Book Exchange on the HTCTU website 
before submitting a request to a publisher to detennine whether the instructional 
material is already available in electronic form from another center. Also, each 
center should post on the Book Exchange a description of all instructional 
materials the center. has in its library of eleetronic texts, whether obtained from 
publishers or created in~house;· · · 

Once a publisher or manufactiirer has responded to !!- ·request for instructjonal 
materials by· a cetiter, all subsequent requests for these instructional materials 
from, a:· coHege serv'ed by the· center shall be satisfied ·by that center, This means 
that the· center will .have the responsibility for maintainiilg ah E-text library, 
duplicating requested materiaJs;r and delivering copies in a timely. nianner. To 
accomplish this, the center will ·need the ca)!laciity for high speed duplication of 

· CD-ROMs. This is a practical necessity since the electronic versions of most 
textbooks or other instructional materials will be far tGo large to be stored on a 

. floppy disk . 
. ;·, ... 

While the law and these guidelines allow for the establishment of such centers, the 
Chancellor's Office anticipates . that it will be ·simpler· for· 'most ·colleges· tO contact . 
publisher.ii :directly until the statewide certter is estiiblishecr:· · The· remiifiidei 'of tliese· 

· gui~lines are Written based on this assumption, ·but colleges or districts interested in the 
possibilicy of;serving as an alternate media center may eotitact the Statewide Coordinator 
of the DSP&S Unit in the Chancellor's Office, for more detailed information. The fonn -
which must be completed to request designation as an alternate media center is provided 
in Appendix x. 

CERTIFICATION OF REQUESTS 

. AB 422 provides that publishers are only reqµired tq supply electronic versions of 
instruct1onal materials in reaponse to a written request which is signed by the DSP&S 
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E, .. 

Coordinator or the ADA Coordinator certifying. that certain conditions have been 
satisfied.14 Those conditions include: 

I. Ii-text is:needed in order to provide instructional materials in alternate media for a 
student -with a verified disability that prevents him or her from using standard 
instructional materials; · · · 

2. The student is/plans to be enrolled or registered for a course at the college; 

3. The: instructionru material is required or essential to the student's success in the 
course; and. . 

4. The standard instructional material has been purchased by the student or on behalf 
of the student.by the college.15 16 

• . 

SECURITY-OF &:.TEXT.···"" · · ··· ·· · ··- · · 

The above conditions apply to all requests for ·E-text from publishers under AB 422. 
However, some additional conditions are applicable in instances where the college will 
be providing the student with direct access to the E-text, as opposed to using it to produce 
secondary alternate media in braille.or large print that willbe.given·to the student. In 
such .GS.Ses,. Section 67S02(c) requires. that "the disk or file shall·be cepy~protected or the 
college 0i' university shall take other reasonable precautions to .ensure that students do not 
c0py: or distribute· .electl'-Onic versions·· of instructional materials in:· violation of the 

· Copyright Revisions-Act of1976{'as amended: (17 U.S.C: § -101.et·seq.)." · (See Appendix 
V. for a• discussion of the relevant provisions ·of the Copyright Act-.) 

At this time, the Chancellor's Office is not aware of any method for copy-protecting files 
or disks that will permit their continued use with screen readers or braille translation 
software. Unless and until such a sy~ is available, each college should develop 
policies providing for sanctions to bedmposed on students who improperly distribute 

. electronic versions of copyrighted materials. Such 'policies· could be inccirpc:>rated ·in the 
stt'ldent code of condµct .anti iiichide :penalties similar- to those imposed ·for, cbef!.ting or 
plagiarism. ··Another approach would ··be .to cover ·this issue ·in the policy developed 
pursuant to Title 5, California. Code ofRegulations; Section 56010 permitting suspension 

1 ~ Of course, othe'r stafi';;,ay. gatii~~ and evaluate the info~e.tion necessary to prepare the certification d~cument. 
The law requires only tha.t It be signed by the ADA or DSP&S Coordinator. · 
15 Ordinarily, textbooks and most instructional matcrie.ls will have been puri:hased by the student. However, the 
statute also covers situations where the college purcheses instructional materials for use by students. The underlying 
concept is that, since the bill requires E·text to be provided at no addlti<ine.l charge, the publisher is entitled to ensure 
that a standard copy of the instructional material was purchesed by someone. 
16 ln ord!!f to faclll.~llte. P1"9Cessi11~ r.eques~. in e,c!V.DJ1Ce ,of th_e beginl\kig. _of a class, it may sometimes be necesslll')' 
for.tile t::O.lle~' ~o coi!\pJ~te the ~rtjµ\)_atlo.n b~!m'e Pr\~~ books are. avaj),~1¢ for pu.re.h~~ in th.~.bookstore .. In such 
ca8eS, the Chancellor's Office recommends that the college require the student to place an order for the book before 
completing the certification. Then, before providing the student with the book In alternate media, the college should 
verify that the purchase was actually completed. 
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of.DSP&S services to students who misuse such services. For example, such a policy 
might provide that a student who improperly copies E-text will be required to use it under 
supervision· on a comp~ter at the college, and that repeated violations will result in 
denying future requests for access to E~text for one year; Students must be provided with 
a copy of such policies when they fust apply for DSP&S services· and it would be 
advisable to again bring the provision regarding copying of E-text to the student's 

· . attention when such files are provided. · 

In addition, AB 422 permits a publisher to insist that a student who will directly use E
text must sign an agreement stipulating that the E-text will be used solely for.his or her 

· own educational purposes, and that ·s/he will not copy or duplicate the instructional 
material for use by others. Although the law does not require such an agreement unless 
the publisher so, desires; colleges are encouraged to make such _an agreement a standard 
part of the procedures to be used,in1cases where $!dents are given direct access to E-text. 

There are also scime measures each college should take to ·safegullrd E-text in its 
possession. All colleges should maintain ari inventory of E-text· -files received from 
publishers. Special precautions should be taken to ensure the electronic media is stored 
in a safe and secure area. A regular back-up protocol and schedule needs to be devised, 
and at least two staff should have access to and knowledge of the process and procedures 
related to electronic text instructional materials. Proper means of information security 
.should be developed which prohibit unauthorized access, modification, ot misu_se of the 
electronic text · 

:-i 

· F. DETERMINING WHICH MATERIALS ARE REQUIRED OR ESSENTIAL 

As discussed above, AB 422 only obligates publishers to provide electroriic"'vei'sions of 
instructional materials which are ·deemed to be "required or ·essential" fot the· student's 
success in the course in which he or she is enrolled.17 The statute provides that the 
dete~ination""ofwhich materials are· reqliired or eilse~tial to the student's .success is to be 
made by the instructor·ofthe course in consultation with the OSP&S eoordinator or ADA 
Coordiaator ;Who will ·certify·the request·.· Although the law. does not so require; it would 
also be·apj1roptlate to··ttiscuss this issu~rwith the sfudetit.' The following poirifa should be 
considered in making this detennimitioil: · 

17 It is the opinion· of the Chancellor's Office that this requirement does not apply to subsequent reqqests for use of 
. B-text previously supplied by a publisher. In other words, if a college has previously obtained the electronic version 
of~ .i'1Blr'uC\_i9ryal lll.~erial)j'om a,publisher, \:'{hen su~sequent ,requests .are m_ade fqr Copies of !h.at. _file, it is not 
necess~,~0. ~9ti1bHs~.t_h.at the ITia!eri~Js,re~ti)red or lljj~e~tial for the.sfudent wh? w,!11 now be usi,ng t~e J}.t~. All 
other rec;ru1rements would still apply.-.the student must be· enrolled m a course, have a. dlsabllify which prevents 
usirig the standard irislr'uctioilid material, arid the material must have been purchased by or on belifilf of the stiident. 

Of course, tJiere may be some qu.~ion as to whether the coliege. is oblig~ to pl'OVide material in alternate media 
when the material is not required .or essentia) for succ!IBB ln_a cgurse. For-eJ<wnpi~, even \hough an B·text file is 
ave.liable, producing the material Iii bi'aille might be unduly difficult or e){pensive and the college might offer access 
to the B-te){t as an alternative accommodation in a case where the material was not required or essential for student 
success. The guidelines in Pan I should be consulted in analyzing specific accommodation requests. 
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l. . Is the material in question listed as "required" in the course syllabus, Outline of 
Record, or other curriculum documents? If so, this will generally be c:Onclusi~e. 
However, everi where this.isn't the case, materials may be-effectively required or 
essential in the situations discussed below. 

2. Will the student realistically need to use the instructional material in the 
completion of course assignments which are used to evaluate the student (i.e. to 
determine the student's proficiency level or assign a grade)? 

3. Would it be difficult or impossible for the student to achieve his or her 
educational objectives without access to the particular instructional material? For 
example, if a student expects to major in a subject or transfer to a four-year 
institution in that field, he or she may need to do more than what is minimally 
necessary to pass a class. In such circumstances, the use of the instructional 
material may not be critical for every student, but it would be required or essential 
in order for the particular student to gain the needed experience from the course. 

G. FILE FORMATS 

Upon receipt of a request containing the certification discussed in Section E, AB 422 
requires a publisher to supply the electronic version of an instructional material at no 
additional cost and in a timely manner. The statute specifies that it must be provided "in 
an electronic format mutually agreed upon by the publisher or manufacturer and· the 
-college or campus. Computer files or electronic ve!'Sions of printed inStructional 
materials shall maintain the structural integrity of the printed instructional material, be 
compatible with commonly used braille translation and speech synthesis software, and 
include corrections and revisions as may be necessary." (Cal. Ed. Code; § 67302(a).) 

Many, publishers .. use popular desktop publishing prow.ams such. as Quark Express or 
Page Maker to prepare text for printing. The tiles created by these programs cannot be 
used with braille ·translation or screen reading software: Efforts are currently underway 

----··to ·develop software that will-allow conversion of desktop' ptiblish'ing files into new file 
formats such as Open E-book or XML which could, in turn, be converted to a fomiat that 
will work with braille translation or screen reading software while largely retaining the 
format and structure of the original file. However, at present, this conversion process has 
not been perfected nor hil.s_e. single format emerged as the standlii'd for electronic text. 

However, most of the desktop publishing programs used by publishers will permit. saving 
tiles in Microsoft Word or Rich Text format. This format will generally satisfy the 
requirements of the law. Many screen reading programs, braille displays, and braille 
translation programs can access Microsoft Word or Rich Text files, and such files will 
maintain me.n)' (although not all) formatting elements created in desktop publishing 
programs. Moreover, n1ost other word processors will recognize Microsoft Word files, 
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so such. files should be usable even if a.particular student wili be using WordPerfect or 
some other word processing program ... 

Thus, ur1.til ~ better·aitflmative is dey~i9p~d and~adily av~.i~f19le, the C:hance.ll~r's Office 
recommends that colleges begin discussions with pup)~hers. ·by requesting. files in 
Microsoft Word or Rich Text fonnat. There may, however, be circutristances where this 
will not completely resolve the matter.· Some publishers may use proprietary software 
that will not produce files in.Microsoft Word or Rich Text.format. In othe:r,i!;l~ttmces, the 
format and structure of the particular document may be such that conversion to one of 
these formats will not preserve the "structur~l inte,grity" of the printed document. Section 
67302(e)(4) states that the term: 

. . 
" 'Stn.J.c,tural integrity ' means all of the, . pritlted instruc:tii:mal material, 
inclucl.ing; b.u~ 110Uimited to, the. .text of:the. In,$r,i~l, sicl.eb!U'S; ·the.table of 
contents, clta!*theadings and sublieadmgs, footn.otes; indexe.s, gloss,ariesj 

·and .bib.liographie.s..· ,,.'.~truc:tural--integrity'· need.. not· include nontextual. 
elemenw such as pictures, illustrations; graphs, ot charts. 11 

Sometit;ne,s a. simple ·conversion, 9f the. pub.li~her 's tile to Microsoft Word, :or Rich· Text 
will not proc!.u.ce an accessible me whic:h rtitainji all ofthe· enume~ated elements of the 
structural integnty.ofthe..originaL In sue~ qages, thi:: college and the pµblisher should 
attemPtJ9 _icl.~11tify 11.11.d l!.gfee. UPP!l 1!9~e ~ternati.ve fQJ');Ilat. that ... ~ill m~mtain the 
strµ,6tural integrity.qf the .. prin!l'd doc~ent flAd still: be usabl.e,.with screen .reading .and/or 
brajl!e tran.slatj!;m software· . , !f that is not possible, it may· be ne.cessar.y. to require the 
pubHsher .. to c;91n1ert ¢.e, file ·to Microsoft W9n.tor another usable fonnat and then.modify 
the converted file fo reconstruct or simulate the structural elements that were ·lost or 
garbled. California Education Code, Section 67302(a) clearly contemplates that this may 
b~ required .whep. · .i~ says that tl:tc::. file provided by the publisher must ''.maintain the 
strUctur11.l integrity of the priJ:lted. in'structional .materil!l, be compatible with c;ommonly 
used braille trll!llllation an.d. ;speeqh synthesis software; and incfude . corrections and 
.reyi~ions -~. TJ'lay be necesscrry." @mph11$is. add~i;l,}. .. · ·- · · · 

' . ; . ; .. ("'. ' ... ; ~ 
Jlin~lly, AB 422 pr,ovicj~s a .'~default .optiqn 11 in case the pub,lisher and the college cannot 
agree."·on .~ .appropriate f!.le, format. California Eduqation-Code>· Section 67302(e)(4t ·. · 
provides that: · · 

"If1good faith efforts fail to produce an 8.greement pursuant to subdivision 
(a)· between the publisher or manufacturer and the university, college, or 
particular campus of tl:tc:: Ul]iversity or college, .as· to an electronic format ... 
that will preserve the structural integrity of the pdnted instructional 
materia~ the. pul;>lisher or manufai;:turer shall proviqe th.c:: instrUctional 
mat!;ri~ in. ASCil text and shall preserve 11$ much of the structural . 

. . integrity of the printed instructional material as possible/' · · · 

As discuss.ed in Part I of these guidelines, there are significant limitations on the 
formatting that .. can be:: provided by ASCII text. Thus; it will usually be desirable for the 
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32 Part JJ"'-()utdellnesfor /rriplemeniatio'n of ksembly Bill 422 · 

· colleg~ it(, make every effurt to work out 811 agreeinerifwith the publisher that will avoid 
the necessity of relying ori the default option. However, the law does guarantee the 
availability of ASCII t.~xt (enhanced to preserve as much. as possible of the ~ctural 
iiltegricy· of the original); and there may 'Pe situations iri whiCh' 'this is the best approach to 
prcividili'g aceess for the 'Student. . ·· . . · . · 

H. ·. MATHEMATICS AND SCIENCE MATERIALS 

·-AB' 422 'contains tWo. provisions which exempt publishers from having to provide 
electronic versions of certain types of instructional. materials. One ·such exemption is 
provided by California Education Code, Section 67302(e)(l), which excludes from the 
definition of·irtmuCtional materials "nontextual' mathematics anti sciente materials until 
the tlltieisoftware'beeomes'comriierciaiiy·available'.th"afpermitSthe corive~ion of existing 
electrofliC files ofthe''inaterlals ilitO a format 1hat)s coihpati!Sle w,ith braille translation 
softWare· or alternative media 'for'stildents with' disabilities:"· A 'careful reading of this 
provision reveals two Important points about th~ sc:Ope'ofthe exemption: . 

FirSt, ~e exemption is tifue ·limited and dependent on the state' 'of teehno.logy~ It is the 
opinion of the Chancellor's .Office that the eli.emptiOri does not apply.to ·any material 
which can be' successfully convened to Microsoft Word or othef cbmmoruy available 
word'prcicessing foifuatS. -Since such"files can be Wied With' screen reading program& 

. - and/or refresbabie'; briu11e' displtiys; techilofogy already eXists 'foday· tc:i'permff 'coh:Verting 
-such niaterilil!r-into altema~·meaia; ''Of course, wHether si.Jch a conversio'fi is 'pb'ssible will 
depend on the tiatiirif.ofthe'·inateriill and will haveto"b~ determined 6ri a ease by case 

· basis. · · ··· , .. ,, · - .. :•. · · · ·· - --, '· · · · · 

Second, the exemption· applies· only to "nortfoxtwil" mathematic8 and scienc6· miiterials. 
This refers to graphs, charts, equations; diagrams;· and other similar graphic elements. 
The exemption does-not extend to the textual portions of inath' and seiehce texts wherein 

. the concepts to be taught are. described in fiili'ril.tive form. Thus; a· cc>llege eotild ask a 
publisher to· provide the textual portions of a math book and tlien the file provided by the 
publisher. could' be· \edited tci add iii tlie flontexttlal portioiis' i:hiit could '"nof oe' directly 
converted. Obviously, ··there will he many cases'whe¥e this is iriipracticfil ·because· the 
nontextual elements are extensive or scattered throughout the book. However; tli.is may 
be a viable option for materials that are predominantly tex°:'81 in nature. 

L NONPRINTED INSTRUCTIONAL MATERIALS 
.• •'! 

The other similar exemption in AB 42:2 applies to "rionprinted instructional materials." 
These ate defined tO mean "instruCticinal materials in formats cithef than print,· and 
includes instructional materials that recjtiire the availability of 'electroniC equipment in 
order to be used as a learning resource, including, but not nece~sarily limited to, software ' 
programs, video disks, and video and alidib tapes.·~ (Cal. ~d. Code, § 673~2(e~(3).) 
Publishers are· not required to cam.ply with AB 422 with- respect to nonprmted 
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Part JI-Guidelines for Implementation of Assembly Bill 422 33 

instructional materials until technology is availabl.e to convert these nonprinted 
instructional materials to a fonnat that maintains the structural integrity of the nonprinted 
instructional materials and is compatible with braille translation and speech synthesis 
software. (Cal. Ed. Code, § 67302(d).) 

Of course, some nonprinted instructional materials, such as video tapes or software that 
· uses computer graphics, are inherently visual in nature and, at the present time, there is 
no way to convert .these materials into a fonnat that would be compatible with speech or 
braille translation software. 18 However, some other types of materials, such as reference 
works on CD-ROM, may be largely textual in nature even though they are produced and 
distributed in electronic form, in addition to, or instead of being printed. In such cases, it 
may be possible for the college and the publisher to identify a way to convert all or part 
of the instructional material into a file format' that can be used with screen reading or 
braille translation software . 

. J. · REVISING FILES RECEIVED FROM A PUBLISHER 

' . 

For the reasons .discussed above, it should be clear that there may be many situations in 
which a college will not be able to fully discharge its obligations under the law by simply 
passing on the file received from the publisher. If too much pf the structural integrity of 
the original document h11s been lost, the B-text (or braille or large print produced from it) 
may be unusable or deficient. Should this occur, despite the best efforts.ofthe college to 
obtain u5able files from the publisher, the college will have to take steps to ensure that 
the student receives a usable version of the document. This may necessitate human 
intervention to reconstruct or simulate elements missing from the file. In some cases, it 
may even be necessary to scan all or part of the document and use the scanned text to 
supplement.the file provided by the publisher. 

Again, the point is that the college has an obligation under federal and state law to make 
instructional materials availabl~ in alternate media. AB 422 may make it possible, -in. 
some cases, to obtain E~text that will allow the college to quickly and easily discharge its 
responsibility. But, where that isn 't the case, the college will have to do whatever is 
necessary to produce the document in usable alternate media. - -·· 

K. RECOMMENDED PROCESS FOR HANDLING REQUESTS 

The following is a suggested step-by-step approach to handling a request from a student 
that requires obtaining E-text. from a publisher pursuant to AB 422. Colleges are not 
required to follow the precise details of this process, provided the basic requirements of 
the law are satisfied. 

:" There is a technique, known as descriptive video, which can provide access to video tapes for individuals with 
visual impediments. the tape is copied and a narration track is added on which a narrator describes visual scenes 
during natural pauses in the dialog. Publishers are not required to provide this service under AB 422, but colleges 
can and should contract with an appropriate commercial service to have video tapes narrated. 
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1. The bookStore manager sends a letter to all publishers 19advising them of the 
requirements of AB 422 and iridfoating that they should expect to reeeive such 

.. requests directly from either the DSP&S ooordinator or the ADA Coordinator. 
(See Appendix VII for a sample letter.) The bookstore also includes in book 
ptircha.Se cbntracts with publishers a: provision requfrib.g eleetronic text to be 
available on request. 20 · · . - . 

2. · Us.ing_ 11Pfiropriate college procedures, a student requests that instructional 
materials be-made· available iii alternate media. 

3. The DSP&S(or ADA C:oordinator) deterriiines that E-text is the appropriate 
medium fot ilse by the sttident or that E-text will be needed to produce m~terials 
in the appropriate medium (e.g. braille or large pfiiit)~ If so; the stUdelit is asked 
to provide information necessary to satisfy the requirements of AB 422-that the 
student has a disa_bi.li!Y :>"4ich;preve,n~_using sta.n~ai:d instrtic,tjonaj_mater,i.aJs, that 

-<the ·student is or' will be' registered/enrolled in ·a eoilrse. at 'the college/ that the 
stud_ent . has ordered/pl,ll"chased the in~ctional material or it is being otherwise 
purcha8eci. ·.an4 tqe,t tlie in$1icfur' of the course haS determinecf that the 
insinldtional rilaieniil in queStion it' required or easenniil to the suecessful 
compienoil" of the ·co'urse .. ~.I A 'sliggested . form for collectirig 'necessary 

4. 

infCinli~Hon'Wm the Sfudent is provided ili Appendix vni." · ··. · 
• ' • ,-; '• : . ' ~I_"' • f .' :":, ' . ' 

Thi;:Os:P&s (or ADA Coordinator) deterlniii&s whetlier the inSttuctional material 
is· iilreaay 11vailabJe ilirough the ·HTC'ru Book ''Exchange or from -some other 
source: if so; the soti'fce is OO'iitaeted Ii.lid a copy" is obmmed. . 

•• • • • • •• t 

5. If it will be necessary to obtain the E~teXt from the publisher, the DSP&S cir ADA 
Coordinator completes the certification required by AB 422 and forwards it-to.the 
publisher. '(See' Appendbc IX 'for a suggested fonf{.') . . . . · - · 

;' t : .! : • •, •• • =.' : -.·.~· ; . 'I ." ;·' ', 

. . . ' 

6: DSP&S (or tlfo :ADA Coordfuator) works- with the publisher t(i' agree upon a 
. format for the :&textwhich wln lie compatible with screen re8dmg cir braille 

19. The Chancellor's Office will contact ·major publishers of instructional materials and request tha1 each publisher 
designate statewide or regional representatives to whom l'l!quests should be di~d. Such contact infonm1tion es is 
firovlded by pu~lishers will be placed in a database acgesslbJe through the HTCTII website (http://ht!)tU.fhda,edu). 

0 This is pot required ~y AB.422, b¢ ,i;11Jleges would ha.y.e dlSCfCt\on to r~uirc; such a P~P.Y}sian lf.th)IY. wish. This 
may be rrii:ist appropriate where the bookstore is ordering relailvely large numbers .llfC\>mmonly ~sed ;books or 
materials. Such a provision might read es follows: "In accepting this order, (name of publisher) agrees that It w!ll 
provide, upon request, an electronic version of the material·being purchased for use in accommodating the needs'of 
students with disabilities consistent with the requirements of California Education Code Section 67302." 
11 As discussed above,· it is the view. of'ihe Che,ncello_r's Offi.ce thlll the •required or essential" test '!eed only be 
satisfied when the eleCitroni6 veraion Of Eininsiriictiohal, material Is first req1,1elited from the publisher: Thus, some 
reqlieStS 'couid b~ processed withoil~ this 'infoii?imori~· bui:lt is sug~eSted tha1 it be collected at this stage of the 
process to avoid further delay iri thoiie ceseil wheridt is required. · 
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translation software and maintain the structural integrity of the instructional 
material." 

DSP&S (or the ADA Coordinator) arranges for theE-text to be provided to the 
student or for production of secondary alternate media, if necessary. If E-text is 
given directly to the student, the student is required to sigri an agreement 
prohibiting duplication of the material and the student is advised of the 
consequences of violating said agreement. Suggested wording for such an 
agreement is included on the sample form provided in Appendix VIII. 

DSP&S (or the ADA Coordinator) arranges for storing a master copy of the E
text · and posts a. description of the material on the HTCTU Book Exchange 
website. 

L. ENCOURAGING PUBLISHERS TO ENHANCE ACCESSIBILITY 

-... .. ,_ ... _ 

In addition to satisfying specific requests, it is. recommended that each college establish · 
an ongoing relationship with major publishers to encourage the publishers to work toward· 
enhancing the accessibility of their products. To this end, the college should: 

1. 

2. 

Ensure that publishers and manufacturers of the printed instructional material are 
aware of disability ·access issues and are informed that their products are 
frequently used by students with disabilities. The sample letter set forth in 
Appendix VII is intended to accomplish this purpose. 

Work with the publisher to identify specific product support people who are 
knowledgeable about making instructional materials accessible or who will be 
assigned to acquire training in this area. As discussed in footnote 18, the 

. Chancellor's Office will ask major publishers to designate statewide or regional 
representatives to receive requests pursuantto AB 422. These individuals. may 
not be able to deal with all access issues, but they should be able to identify those 
individuals within the publisher's organiZation who can .. 

3. Notify the publisher of any issues that are discovered to create difficulties with 
screen readers or braille translation software. · 

4. . Encourage the publish~r to have product designers address accessibility problems 
in the design of future instructional materials. 

22 
If the college is served by an alternate media center located Bl the district office or another college, the reque~t 

would be forwarded through that center. However, for the purposes of this illustnitive step-by-step process, we 
11.'lsume each college will be interacting directly with publishera until the statewide center is established. 
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Appendix I 

Alternate Media Committee Members 

CHANCELLOR'S OFFICE 
CALIFORNIA COMMUNITY 
COLLEGES 
Ralph Black, General Counsel 

, Carolyn Nohnan, Ceordhiator 
Scott Hamiltori; DSP&ircoorilinator 
Peggy;Tate, DSP&S Program Assistant 
I 102 Q Street, 3ril Floor ' 
Sacramento, CA 95814-6511 

ASSISTIVE TECHNOLOGY 
SPECIALIST AND FACULTY 
.l{ESOURCE CENTER 
Laurie Vasquez, DSP&S/Faculty Resource 
Center 
Santa Barbara City College 
721 Cliff Drive 
Santa Barbara, CA 93109-2394 

ACADEMIC SENATE 
· Edith Conn 

Ventura College· 
4667 Telegraph Road 
Ventura, CA 93003 

CHIEF INSTRUCTIONAL OFFICER 
Lee Callaway, Vice-President, Instruction 

· Mission College 
3000 Mission College Boulevard 
Santa Clara, CA 95054-1897 

CHIEF STUDENT SERVICES OFFICER 
Dr. Wilma McLeod, VP, Student Services 
Modesto Junior College · 

, 435 College Avenue 
Modesto, CA 95350 

REPRESENTATIVE FROM STUDENT 
ORGANIZATIONS OF THE BLIND 
Nathanael Wales 
1906 Anderson Road, Apt. 228 
Diivis, CA 95616 

STunENT SENATE " 
Sergio Carrillo 
Los Angeles Harbor College 
1111 Figueroa Place · 
Wilmington, CA 90744 

ASSOCIATION OF BOOKSTORES 
Tom Livengood 
Long Beach City College Bookstore 
4901 East Carson Street 
Long Beach, CA 90808 

CAPED 
Helene Maxwell, DSP&S Coordinator 
College of Alameda 
555 Atlantic Avenue 
Alameda, CA 94501-2109 

DSP&S 
Karen Andersen, DSP&S Director 
San Joaquin Delta College 
5151 PaCific Avenue 
Stockton, CA 9520~7-6370 
Alternate: Joy Cook, Assoc. Dean (DSP&S) 
Glendale College 
1500 North Verdugo Road 
Glendale, CA 92108-2894 
Helen Elias, DSP&S Coordinator 
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CHIEFHuMAN RESOURcES/AAo· 
Jon Tyler, Director, Human Resources 
Imperial Valley College . 

. 380 E. Aten Road 
Imperial, CA 92251-0158 

LffiRARIANS REPRESENTATIVE 
Alice Grigsby 
El Camino College 
16007 Crenshaw·Bol!levard 
Torrance, CA 90506-0002 

. sen Diego Cify' College · 
1313 ·12th Avenue 
San Diego, CA 92101 

IDGH TECH CENTER TRAINING UNIT 
Carl Brown, Director 
De Anza College 
21050 M9Clellan·Roacl 
Cupertino; CA 95014 

Dr. Catherine Campisi, former Dean of Student Serviees with the Chancellor's Office, left the 
agency in December 1999 to accept an appointment 11;8 Director::of the California Departme11t of 
Rehabilitation. Although she is no longer with· the C~ancellor 's · Office, she contributed 
significantly to the work of the Task fore~ .and the development of these guidelines . 
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Appendix II 

Alternate Media Resources 

Braille Resources 

Dozens of commercial braille production companies are available to colleges wishing to 
outsource. Many of the resources have Web addresses and accept electronic submissi0n of 
materials to be brailled. Prices,. production times and quality vary~ 

National Braille Press 
88 St. Stephen Street 
Boston, MA 02115 
Phone: (617) 266-6160 
Toll-free: (800) 548-7323 
Fax: (617) 437-0456 
http://www.nbp.org/ 

The American Printing House for the Blind, Inc. 
1839 Frankfort Avenue 
Mailing Address: P.O. Box 6085 
Louisville, Kentucky 40206-0085 
U.S.A. 
Phone: (502)-895-2405 
Toll Free Custorn~r.~.ervice: (800)~223-1839 (U.S. and Canada) 
Fax: (502)-899-2274 
htto:/ /www .aph.org/contact.htm 

Braille Institute 
741 N. Vermont Avenue 
Los Angeles, CA 90029 
(323) 663-1111 
FAX: (323) 663-0867 
http://www.brailleinstitute.org/Press.htm l 
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EducatiOn~l Transcriptio~ Center (ETC) 
Ventura College · 

. 4667 Telegraph Road 
Ventura, CA 93003 
(805) 648-8927 ' 
http://wwW.etcbrille.org 

Braille Transcribers 
http://www.spedex.com/directories/braille.htm · 

Braille Jyrnico Inc. 
http://www.braillejymico.gc.ca/products.htm 

NMSU List Of Braille Transcription Resources 
htto://www.nmsu.edu/Resources References/access/public html/trans.html 

Quik-Serybfr 
http://www.guikscrybe.com/ 

Large Print Resources 

Braille Institute 
Los Angeles Sight Center (323) 663-1111 
Desert Center (760) 321-1111 
San Diego Center (619) 452-1111 
Santa Barbara Center (805) 682-6222 
Orange County Center (714) 821-5000 
Youth Center (213) 851-5695 
http;//www.brailleiristitute.org 

Library Reproductford3ervice (LRS)-1 (800) 225-5002 
lrsprint@aol.com-

American Printing House for the Blind (502) 895-2405 
''.LOUIS " Database search resource for braille, large print, 
sound recordings, audio, and computer 
www.alph.org 

Other Alternate Media Resources 

California Community Colleges Alternate Media Book Exchange 

The Book Exchange is a web page, developed by the staff at the High Tech Training Center Unit 
(HTCTU), which contains a listing of books available in alternate media. DSP&S staff, 
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librarians, and ADA Coordinators can send e-mail requests to .the registry to obtain books that 
have been produced iii. alternative fonnats by other colleges. The registry can be accessed at: 
http://bookex.htctu.thda.edu. · · 

Recording for the Blind and Dyslexic (RFB&D) 
RFBD is a national non-profit organization that serves as the nation's educational library for 
people that cannot effectively read Standard print because of a visual, perceptual, or physical 
disability. Information is provided in recorded and computerized formats at every academic 
level. 
http:/lwww.rfbd.org 

TAEVIS Online, Purdue University 
. TAEVIS Online is an electronic library containing tactile diagrams. These diagrams, redrawn to 
• tactile specifications are created from college-level course material and can be used to transmit 

visual information such as that found in graphs, chemical structures, and biological drawings. 
http://www.taevisonline.purdue.edu 

American Thermofonn Corporation 
2311 Travers A venue 
City of commerce 
Ca. 90040 
(800) 331-3676 
(213) 728-8877 (fax) 

. .:..:.. . 

American Thermoform Corp. is a major California-based supplier of braille paper and related 
supplies. Braille paper is available in various widths and in weights suitable for both draft and 
final documents. 

• http://www.atcbrleqp.com 

HTCTU Book Exchange (De Anza Community College) 
http://htcoffi.htctu.thda.edu!tango/bookexlbookex.html 

Organizations Involved in the Deveiopment of Alternate Media Standards 

DAISY. 
The .DAISY Consortium is the worldwide coalition of libraries and institutions serving print 
disabled persons, developing the open standards, tools, and techniques for the next generation of 
"digital talking books" · 
http://www.daisy.org · 

CAST 
CAST is a not-for-profit organization whose mission is to expand opportunities for individuals 
with disabilities through the development of and innovative uses of technology. CAST pursues 
this mission through research, product development, and work in schools and educational 
settings that further universal design for learning. 
http://www.cast.erg 
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Appendix-ill 

. BRAILLE 1NSTITUTE 
EbUCAflbN'ANb AWARENESS . - . - . . . . - - ' 

A Guide }o LaTge Pript for People Witn Loyv Vlsign 
. ,; . . ·' . . . 

f' ... . . ·. ' ··- .. . ' '-_i.~~ - . . - ..... ' ••• -. . '·: - ·,, 't -- f• ~ .• -_., •• .• . . . ·.~·· •.• ,• • "., ,,. 

·Many people wifu,. Yi.~l;i.~1-,\T~~!Pn~nt$ _pey?P~c.,tri:>.S1.~, qe>rr~ft~blE!., P.~ ,pre.~p~P.~io~)ei·r~~s. 
still read, often with the assistance of special aids sucn as lighting or magnification 

. cte.xic~~-·- P~pp[~ .V>',.ilh. rec!.49.e.~ ,sl~~t e1ft~m·:np,~; .. tti_at c9py;erytlc;>n~jP,.rint ~BP,,~~~--~lurred, 
dlri;f .~n~ .vecy .9.lfftputt •.. If hQ~ 1mpgs~/IP.I~. Yt re~~j, .. .P~n.Y.'.~I ~l\llT).fi!Qe ~? m~ '~~!.QB, for 

. e~~riiplE'!, Pf~:V,e~1:S :~_9,1'.1'.1'~ · Pc79f:>le Jntrn·-~~-~lnQ f>~au_ ptiri,t .¢f~.arty ai:r~ _red~~E!sJ(J~Jr ability 
to move their eyes lri'the ways nl:teded for reading. -- Te>Ct can be made mor~.'.l~glble for 
·some of these readers through the use of large print. There are many-faetors to 

-~tic~-~~{ 1~i~!tfu~~t~~~~Eb~~lJ~Jtiffir£~t 1b~~~~ibtl1w1.~~;»~ t~-~~:n~1~t~o~_.variety 
. ., :',. ·. '. . . ' ·. : . .. . i': . . ' ·~ . . . . : ,. -. . ' 

c6Ni'RAst:·t l'ext · snou·1a·i:>e piinte'd' v;tlth _th~. R1gli'e$t posi;;ible cor\tr~st '·Use of 
bdlctface·:·-ty·- e" generiil -'''tO·viCl~s 1""fe~ter<ie 'f bl'l_ltY/ as_ the :latte"'' a'.f&''-darl<er and 
thicl<er.- 1:3'f '81< or" dc:i'rlt~1~e'.'·iffi€~·1 ·a'rfi ·µ'fe'terab~'t8- ·11ghtef cblcfrs. ·· 'coli:W flEickgrounds 

. generally should be avoided, although some studies suggest. that black Ink on ··ei bright 
yellow ba9kground is easy to re~_d. Buff, cream or light yellow background~ usu;ally are 
acceptal:)le;·out not ~.a'fK-of'bnght color'backgfouflds. some· vlsu(:llly im·p_alrea~·µe1-o'p1e· 
are:Uniit:>le to:Cistinguisfi fy~ e at'a'll With' bla'ck-'lnk on·a·darlfrea back'rouria:~'" -' · 

i." ,~;..n' .. , :::~: ·i:.~~: 1;..·d't,rt1E ... ~·~J·,~.-~: .. ~(\fJf;,::2t~.h·;h~(-.·~ :1~~~,.J, ·,:. >.~~ji';1 c-1~·:~ .-~ ~i·"i~ .... ! .... r1;··:.rt!1'1\ •• ..::.1 .•... ·• . 
• . .J~·-~ ·.' . 

REVERSE type-"wh1te" type on a clark backgrnuncl-imprnves reaclabil1ty for some. 
Revei .. se--type often 1s an available option- with some computers and special closed
circuit carne1·as usecl for reading, and 1111gllt be goocl fo1· some signs or ot11er 1te111s with 
limited text. Bacl<grouncls shoulcl be sol1cl . · 

SIZ·E:' Type 'cifteti is· mea~urecbln p6iritS ~alia;_snoLild;be as large as practical. 

. T~xt ,shouJc;Lb.e_ .1,4. point!) qr. l~.rg~(, _p.r~f ~r~_bly -1 8,._.p,o in ts, -. -. _ 
· He·a·dline·s sh·ould·"·b ·-. at·1e·: ... -t.----2-4:·· ----· ·-t.--·-- --. , __ ,. _ , . . .,. . .. ..- .. e _ .·. _.as _ . po1ri s, 
-larg·er if possible-. 
LEADING: The spacing between lines of te>Ct, called leading, should be greater than 

; that traditionally used In regular te>Ct. Many people with low vision have difficulty finding 
. . .. 
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the b~~lnn"lng ()fihe n~xf 'riri~'.Wfieh"feadltlg 1flti;e Un$s of fyp$" ~'re-too do'se tOgettlef.-' A 

ratio of 150 percent (12-point type receives 18-point leading) is a good guideline for text. 
,• :: ;; ·. .. . 

STYLE: An ordinary typeface, such as this one (Helvetica), -a saris-serif font (one 
without the fine llne_s projecting from the main strokes of letters found on some fonts, 
such as Palatino or Times, usually is the best choice for large· print. Other styles of type 
frequently used in regular print are not easily read oy p~ci~lifWith ;!C/W visiqn; These 
include ALL CAPS, SMALL CAPS, italics and ornat~;; ·ae'c"c)tat·iv~"fbfitfl i'k~ th is; 
Text should be in Upper and Lower. Cas~; · with -·.:V1ci~r: spabtng b~tWeen -lines, for 
maximum readability. 

:11_,:;;:LJ._•:.' _;:::~-l~·. ' .. ',-:_.. - , ,. - . ' . ;·-·:.-·".' 1 •. \°__~·1·.· ··. 
LETTER SPACING: The spacing (track) between individual letters on each line should 
be .r,Ac;t~r tt)llln .4§~~1: Wh9nE!Vl!l[;g~ss!pl~,: . Text ~t~~- q!oG,!)l3~~,-~p~cip9 is. p_articul~rly 
difflcLjltfOr partially_ s1ght~d re,aq~~ wliQ have central ~1sual fl~_ld ~ef~c~. _ · 

~RQ'!N·~.:. -E~ra:,~8~, ·:~1p·ti1n9·· rn~.rnlps ~r~:<~~iy '.he f~ti)f (n 1~·~·~Jptln(.~oo,lcs a·n.~i' 
ot~~r. bP..LJfl,d. m~~-~rlal _p,tf!Ca!.!sE! tl;Jex. rri~k_t;t ~e vglur;rie.s ea,$!,l!lfc ~' he>lq fta~" M!i!.hY 
vi,$.µaJ. i;iids, such as stiu:ig and vjdeo mf!grilft~~. are' ~asier fq.use .. on a . fl_at surface. - -- - ·-· -.. " · -- · -

. "1·.· ._.,-. . •.. .-

- .... . .·. . - .·.: . - .. . .... ' - .. ···-~· ···-·· ' .. ... .. . . '_,' -- ,... .. -- - ~. . . .. -. . -· .. . - . 

ALl~NM~~T of.:te~( )'lyphenat!on q~ worgs an<:! o_ther f~qtc:lrs ;can.)ilow a reader who is 
Visually. impaired ang., fl[e WQrth .cpnsid!"rir\g .W.l'Je.n ·~f!J~l,IC:)[lg. ll)~~E!ci~!~ .~r ~JS -SUQjence. 
Jext created "flush left" ls easiest to read. Paragraphs indented too far (.125 inches is a 
s. . st· ,m~:xr um~ m~blt; ., -- ·' ra'; - - - - .. .,,, : a -.· 

/!1~:',~~i~~~fy'.:C;~~ ~'\ 
Text c:reated "flus.ti right" also is a potential problem.

Text that is 1ustified" ~'ppears to cte"ate'nb:~p~ciai problt!ms, aitho·ugh many- computer 
programs tyP,1.caJ1¥, Q.qpipapt:somm::.o/P~:\Wh~J!:,thi~;,raJJg~_pJ~JJ.t·I~ ti~_e,d (~~J.c?. ~*~ :~9 4ce 
the readability. Justified type also uses a lot of hypflenat1on, which can slbw the reading 
process for someone who is visually impaired to a gr1,3atei' qe,gre:i;i th·ar:i it does for 
sighted readers. · · · 

Guidelines for Producing f/'f3truclional and Other Printed Materials 
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Appel'ldix III . 3 

When producing large-print materials for people with ·reduced sight, keep the above 
principles In mind and your readers will be able to make full use of their remaining 
vision. · 

....... ; ..... . 

Los Angeles Sight Center (213) 663-1111 •Desert Center (760) 321-1111 
San Diego Center (619) 452-1111•Santa Barbara Center (805) 682-6222 

Orange County Center (714) 821-5000•Youth Center (2.13) 851-5695 
www.brallleinstitute.org 

·. ; .. , .. 
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Appendix IV 

FORMATTING BRAILLE DOCUMENTS 

T0day, most braille is produced using braille trarislation software to convert E-text into a fonnat 
that can be printed with a braille printer.· For documents involving primarily straight text (those 

' that do not include" mathematics, foreign language, computer code, etc.), these programs will 
generally produce an accurate word-for-word translation, but the formatting of the document will 
almost always require human intervention.23 

· The Library of Congress establishes standilrdS for braille'trli:riscription and certifies transcribers. 
It is recommended that, whenever possible. ctilleges hire· or contract with · certified braille 
transcribers, or organizations which,:emplciy such''ttanscribers, to produce ·biiille materials. 
However, a person well versed in the rules for formatting braille and the use of a translation 

. program may be able to produce reasonably'good qualitfbrii.ille documents'bvei:i. without Library 
of Congress certification; The guii:lelines· set forth below ii.re by no means' a thorough treatment · 
of the subject and following them will not elimii:tate the need for proper training. However, they 
should help college staff av'oid some of the more ol:l\iious pitfalls ofbr~ille pfodtictiori.24 . . . 

1. Contractio1111-· 

Braille only has one set of letters. By itself; a braille· letter is assumed to be in lower case. 
To show an uppercase letter, put the capitalization indicator (dot 6) in fro11~ of a braille 
letter. To show an uppercase word, you put two capitalization'iiidicatoril iri -frOrit.!ofthe 
word. 

'··,··· .. 

. The number sign (used to indicate·aii. o~a!iiomi.l iii.i~ber in a text doctimertt25
)' is dots 3-

·-· 4~S~6·~ .. ThiS: syrribol :comes just Defore .th·e·,nuinb·efr·.·~ . ·· · · · '· 

An important thing to realize" about braille is that yoi:tciuiliot write' the def patterns 
smaller or larger. An 11-112 by 11 inch piece of braille paper contains about 900 braille 
cells. ·This.cause braille' volumes to be ITitich bulkier thM inkprlnt. 

·:; 

'"·'' 
. . 

2l As noted earlier, "ihere are speciai braille c6aes for m~ti;ematlcis~ musical no~ion, co.mputer cod_~. ~· .There are 
even some computerized· transhition programs that can produce these ilpeciallmil types' -Of braille'. · However, 
discussion of fonnatting considerations for such materials is beyond the. scope of these guidelines. In most 
instances, colleges will want to contract out for such work unless specially trained staff are available to perfonn the 
transcription. . . 
" The material which follows hes been adapted from information provided by Braille Planet, a company which 
developed and sells some· of the leading ·braille translation programs. · The_ California Co~unltY Colleges 
Chancellor's Office gratefully ackiiowledge8 the work of Braille Pilmet in i:reatin~'iili~ ~~cellent over'i>ieW of braille. 
:n The number sign is not used in Nemeth Code which is the sYstem· ilseiffor braille ~athematics. 
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2. 

To . reduce the bulkiness of bra111e there is a system of braille contractions, or 
abbreviations known as Grade Il Braille.26 For general text production, materials should 
be provided in Grade Il Braille. Grade Il Braille is the fonnat most commonly used by 
persons who are blind. - · 

A braille contraction is a combination of one or more cells used to shorten the length of a 
word. For example, to write the word "mother," you would use a two-cell contraction 

. rather than spelling out the word "mother." Just ·because a contraction can be used does 
not mean it should be used. The word "chemotherapy" contains the sequence "mother." 
Some braille translation programs are sm,a.rt enough to know not to use the contraction 
for "mother" in "chemotherapy" (most of the braille rules are based on pronunciation; 
Yol.I do use the "mother" contraction in "sm9ther," since -this is pronounced like 
"mother "). . . , · 

In braille, if you have the letter "d" with a space or punctuation on either side, the "d" 
stan_ds for the woi:d '.'de>." T(), show-,~ou really mean the ·isolated Jetter "d,-" precede it 
with, •a braill~ c:ell called the l~r sigth ·dots 5"6. This aler".s the. b~ilie reader. to the fact 
tlult the next letter is to be read as a,Iciter of the alphabet-rather than~ abbreviation .. 

Decoding brai!le by comparing inkpiint.and. \lraille sequences can be.1ricky. The words 
'.'to," ','if!to," and ,"by" arejamme4 up against.the.-next word in braille. 'The words, ~·a. " 
"the, .. ',' "for, ... '.'o~" and "~d" within braille are single cells which can be jammed up 
agaittst.e11eli other.- For eximi.ple, -'.'.with~' is a single cell with spaees.on either.side; hut 
"with the" comes out as two cells jammed together: Numbers use the number sign 
followed by the letters a-j (312 comes out as #cab). One braille symb()I ~~f!DS "dis" if it 
shows up in the beginning of a word, means "dd" if it shows up in the middle of a word, 
an_d is used forthr;:.period puµctl,lation symbol if it shows up at the end _of a word.·- · 

·..• :f·. . . .. . . . .' 

Basic Page Formatting .· 

Ariother component. of braille is format When ~ilterial is laid out_ on_ paper for the · 
_sighted r~~p,f?r, it is dorie so f9r,~isual eff~ct. The r~er is attracted .to what is pleasing to 
the eye. However, in braille the obje;et-ismaximization of space, Due_to:the bulkil).ess of 
brallle volumes, you want to put as much material as possible on the page, while at the 

. same time.maintaining.readability .. 

According 'to the Libracy o:f Gongress, .the~ are certain criteria for the output page. A 
page of braille contains a maximum of about 40 characters per line and 25 lines per page. 
For normal literary format, the braille page number appears at the upper right-hand comer 
of each page. However, you may ne~4 to change these valu_es according to the 
specilica.tiOris ofyour-bmller. ' · · 

211 Grade I Bntllie does not co~taln 1111y contractions (abbrevhltions), but it .does represent capltalizetion, numbers, · 
and punctuetio~ Witit th~ ~rrect J:irnJllo:;,BYIUb~ls,.,, CJrad!l l Braille is used only for specialized applications where the 
braille contractions might b~ conf\Jsing, sue~ BS in spelling lists; 
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Appendix JV 3 

Because of the physical (rather than visual) nature of braille, format ·standards. are 
especially important. Small differences in where text is placed on the page can tell the 
braille reader a lot about what they are reading. In any braille format, with or without a 
braille translation program, certain elements are especially crucial components of page 
layout. These include treatment of indent and runover, braille page numbers, inkprint 
page indicators, and running heads. 

One of the major differences between braille and print format pertains to paragraphs. 
Rather than having an indent of five spaces, braille paragraphs have a two cell indent. 
The, first character of the paragraph begins in.cell three. There are no blank lilies between 
paragraphs. Except in special circumstances, you do not put two or more spaces in a row 
in braille. Thus only one space is used between sentences; 

· When material is underlined or emphasized in pllint, there are different ways of indicating 
it. In braille there are italics marks which indiCate something. is being erilpl:Wiiied. A 
special symbol of dots 4-6 is placed before each word tti·be emphasized if there are three 
or fewer words in a row. If four or .. more words are emphasized, a double italics sign 

. (dots 4-6l· dots 4<6) is placed before the first word~ A single italics sigri (dots 4-6) is 
placed in: front ofthe last emphasized word. Plea5e note that you de not show all uses of 
inkJirint emphasis in braille. Emphasis is only used iri heiidirigs when ifis:riec'essary to 
preserve the distinctions shown in inkprint. 

.·lndentand·Runover. 
............ 

Instructions for braille transcribing often say indent to cell#. The farthest left position in 
which a cell may appear is cell 1. The farthest right positioii"tiirige!{frori:r'ceil 30 to cell 
40, depending on the carriage width of your brailler. 

The placement of the first cell in a paragraph is. called the indent. ·When transcribing 
instructions say, "indent to cell 3," put the fir&t cell of that segment in cell 3, regardless 
of where the preceding line began; · The positiofi at whfoii all' stibsecji.Jenflines of the same 
segment b1.1gin"l:i the runover. When instructions say, "runciver to cell I," begin all 
subsequent lines of that segment in cell L If instructions say; ·1!i,gdent-'t0 cell '7,• ii.inover 
to cell 5;'! begin the first line of that segment of text in cell 7, and all subsequent lines in 
cell 5.' ' 

/•I• 

-Sometimes the indent.is a•·smallei' number than ·the ruriover, a:s in,' "indent' to cell I, 
runover to cell. 5,,~· In print,· this is called outdeiiting; or a hanging indent . In braille, the 

. position of the first cell of a segment of text-is always called the indent, regardless of 
w.hether it is to the left or the right of the remaining text. 

. . . . 

Another common btaii'le iilstfuctiOn·is· block, a:s in, "block.to cell S." This sifuply means 
that the indent and the runover are equal to each other. It is the same as sayiiig, "indent 
to cell 5, runover to cell 5. " 
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Headings 

There are three kinds .of headings iri braille: major headings, minor headings; . and 
paragraph headings. · · · 

A major head_ing is centered, with a blank line before the heading, and a blank line after 
it Some braille groups do not put a blank line after a major heading. Technically, this is 
a violation of the rules for braille. · 

A minor heading is blocked to ceH five. This· means that the heading starts on the fifth 
cell .of.the line. Any runover also starts on the fifth cell of the line .. Usilally1 there is a 
skipped line before a minor heading, but not after a minor heading. 

A paragraph heading is a·line or·phrase in italics (or some other emphasis) that labels a 
. pe,@gl'!lph and is immediately followed by .• text on the same line. If this is done in 
inJcp,rint; do .the same in braille,· using italics; . · · · 

Brait.le rules reql1ire tll~. there be at least one line of body text after a heading or headings 
on the same.page. Ifthere is not enough room on the.page·for the heading(s) and a line 
ofb()dy text; then the·heading(s) need to be postponed to the top; of the next brai.lli:rpage. 

Before you start a braille project, you need to structure the document. You need to 
analyze how many levels of headings there are .. · You. need to ·9.:ec.i.4.l!.J't'.IJ!9h of these 
should be done as a major heading, and which should be done as a minor heading. 

5.. Braille Page Numbers. •:.. ''· 

6. 

As in print, each physical page in a braille volume is given a sequential page number. 
This braille page number merely orders the pages in the book. It dGes ·not provide the 
reiµier with any irµ'QJ:lnatj()n aboµt ·the pagination of the inkprint original. The braille 
page numbers appeai: in differen,~ .!!P9ts in different f()rmats, . . .· .. 

. ' 
Print·Rage .Indicators. 

' ' -·. , .. 
; ' . ' ,.. 

Many braille· formats consider the braille reader's need to kn.ow where each inkpi'int page 
begins. When required, inkprint page indicators appear in addition to the sequential 
br~jlle p11-ge numbers. TextbQok!l-:are one·fostance . .where·this•information is essential. 

·With it; the, braille reader can follow class· discussion;'1locate homework assignments, and 
. gen·~IJlllY kef1p ~p,:Wlth the wiers of the htlcprintorigfnal. · 

·" ' ., .. 
A single print page usually occupies several braille pages. For example, if inkprint page 
8.1.is. found on three braille pages, then these are marked with 1nkprintpage indicators 87, 
a87, and b87. 

Inkprint page indicators are also extremely useful when transcribing anything that has a 
table of contents or an index. When inkprint page indicators are not included on the 

. Guidelines far. Praduclrig /nsti'iictlanal and Other Printed Materials 
in Alternate Med)afar Persaru w!t.h Dis.abllltle11 

658 



Appendix IV 5 

braille page; indexes and such must be completely rewritten to refer to the braille page . 
numbers. When inkprint page indicators are included, then page numbers may be 
transcribed exactly as they appear.in print. 

· 7. Running Heads 

Many braille formats require that the title of the work being transcribed appear on the 
first line of every page, with an appropriate page number. When the title is too long to fit 
on one line, it is abbreviated. The running head never uses more than one line. 

8. Literary v. Textbook Format 

.:::_:: 

Whenever you begin a new transcribing project, with or without a braille translation 
program, there is some planning to do before you start data entry. There are a number of 
things to look for in the first scan through the book: check to see if there are a large 
number of foreign words, a table of contents or index, and graphs or pictures in the book. 

One of the first things you must decide is whether to use textbook or literary format. 
Here are some guidelines for making this decision. Textbook format uses inkprint page 
indicators; literary format does not. When there is any possibility that the braille reader 
needs inkprint page indicators, use textbook format. Both formats may be used with or 
without running heads. Te:xtbook and literary formats are also different from each other 
in the way they handle preliminary pages; indexes, and certain special cases such' as 
tables and graphs. · 

In general, literary fomiat allows the transcriber a certain amount of latitude. The 
overriding concern of textbook format is to represent things in braille EXACTLY as they 
appear in print. Anything added or omitted in the transcribing process must be explained 
in a transcriber's note . 

.. 9. .. · Literary Format .. , . · 

In literary format without a running head, text appears on ~every. line of the braille page. 
The braille page number appears in the rightmost cells of the first line, with at leastthree 
blank cells before the number. Text on the first line mu8t break to allow room for this. 

Literary format with a running head has text on lines 2 through 25. Line I begins with at 
least three blank cells, followed by the running head, at least three more blank cells, and 
the braille page number. 

10. Textbook Format 

The major difference between textbook and literary formats in the main body of text is 
inkprint page indicators. Textbook format has them; literary format doesn't. For 
textbook format with no running head, text appears on every line. On line 1, the inkprint 
page indicator appears in the rightmost cells with at least three blank cells before it. The 
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. ~ . . 

braille page number appears in the rightmost cells of the last line on the page. Again, at 
least three blank cells are'placed before the braille page number. 

Textbook fonnat with a running head has text on lines 2 through 25. Line I begins with 
at least three blank cells, followed by the running head, at least ~ more blank cells, 
and the inkprint page indicator. Line 25 breaks the text to allow room for three blank 
cells and the braille page number at the end of the line; . . 

.. ',: 
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Relevant ProViSions of The Federal Copyright Law 

Copyright Law Amendment 
PL 104-197, December 1996 

BACKGROUND 

The free national library prograrri · of · reading materials ·for viSUally handicapped adults 
administered by the National Library Service for the Blind and_ Physically Handicapped {NLS), 
Library ofeongfoss, was eSte.blished by an act ofCongi-ess in 1931. Th~'ptogram was expanded 
in 1952 to include blind childreil, in i96f fo inch.idt! nli.isic materials, and in i966 to include 
indivi~uals with physical impairments that prevent the reading of standard print.· 

.~I':"' ' ' ', • - "• 

From the beginning, this program was dependent upon the co0peratiori of authors and publishers 
wq9 granted ~S ~ermi~~i"~n .t(), sel_ect ~d .reproli~~e in sp.ecjaj formats C?Jl~ighted works 
without royalcy. Although many factol'S influence the length of time it tak:~s tcj make a print 
book accessible in a specialized format, the period required to obtain permlssioi'i' rrom the 
copyright holder has sometimes been significant. 
' -.-;:·· . ,. ··: ... ,, .;·_ . .··· 

Under the Legislative Branch Appropriations Bill, H.R, 3754, Co1mress aPP,royed .a llleasure, 
introduced by Senator John H. Chafee..{R~R.I.) on foly 29;· 1996, ffiat· provides for an exemption· 
affecting the NLS program. On September 16, 1996, the bill was signed into law by President 
Clintoili" J,;· ·· " __ -.:·_::. ___ ,_ ·--"-- -'-~::.-._::.-_; __ ........... ·c ..... ~ ... : ... - .. ~ ..... : ... ~ __ .. :.· .: .. . .. . 

. . 

The Chafee amendment to chapter 1 of Titre 17, United States Code, adds seCtion 121, 
estliblishing a lirnitatiori on the exclusive rights in copyrighted wor,lcs. 'fhe am.~11dment allows 
autljoriie~ entities' to reprodliee or diStrlbute copies ·i:it p~_onorecq~ds of pre~!oi.isiy ptiplished 
norip'raniatic' literary wbrks iii specialized fonrtlitS ejccltlliivelf fof li,se by' blind or other persons 
witli disabilities. · · · 

The act making app~opria~ions. for the ~egi~lative Brar1ch for the fiscal year ending 
September 30, 1997, sets forth the Chafee amendment as follows: 

. ··:·. ·.. . . . . ;•• 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, that ... and for other purposes, namely: 
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(a)'· - IN GENE~aptert'ofTitle 17, United States Code, is amended bYaddirig 
after section 120 the following new section: · 

"SBC.121. Limitations on exclusive rights: reproduction for blind or other people with 
disabilities · · 

"(a) Notwithstanding the provisions of sections 106 and 710, it is not an infringement of 
copyright for ail autl19rized entity to reproduce or to distribute copies or phonorecords of 
a previously published, nondramatic literary work if such copies or phonorecords are 
reproduced or distributed in specialized formats ·exclusively for use by blind or other 
persons with disabilities. 

"(b) 

(I) Copies or.phonorecords to whic~ this section applie11 shall-

"(Af.l'!ot · be. re?roduced or. di$'f~\lt~ -in a format, pthf?I'. t.11nn a specialized format 
eXclusively for use by blind or oth~r·p~!iOnB with disabilities; 

' ' ' ' . ' . 

"(B) bear· a notice that any further reproduction or distribution in a format other than a 
_ specialized for1]1at is an infringement; @d 

. "cc)r includ~ ~. coP)'riiilf ~otice identify~g thc.i oop}inght ow~er and the date of the 
original pubH\:lition, _ _ · . . . _·. . . 

"(2) The provisions of this subsection shalt riot apply to stan~ciized; .SeCure, or n~rfit
referenced tests and related testing material, or to computer programs, except the portions 
thereof that are in conventional human language (including descr.ip~jons of pictorial 
works) and displayed to users in the ordinary course of using the computer progriuns. 

_ "(c) For.p11m9.1>es ofth~s se~on~ .. ~e,ttllill-__ 

"(l) 'authoriied ~ntlty. means a nonprofit organi~~n or a governmental agenty tJta.t 
has a primary mission to provide specialized services relating to. training, education, or 
adap~:ve r~¢ing or information 11,CCesS needs of blind or other persons 'Yitll disabilitjes; 

,. . . ·. ~ .. ,, . 

"Ci) 1llin'c( q_r .<;>ther persons ~i¥ qisilbi!ities '. means i~divi~:~als who are eligibl~ pr who 
r,n.ay qualifY _iii: a09Pri¥,nce with. ~~.Act epW!ed 'An,,A.ct to l'rov\cie .bop.!cs for th~:'1.dult 
blind,' approved March 3, 1931 (2 U.S.C. 35a; 46 Stat. 1487) to receive books and other 
publications produced in specialized formats; and 

"(3) 'specialized fomiil.ts • [Jlean,s braihe; B,udfo, or digital text ~~ch is exdusively for 
use by blind or other persons with disabilities." -
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Appendb; V .3 

(b) TECHNICAL AND CONFORMING .AMENDMENT-The Table of Sections 
for Chapter l of Title 17, United States Code, is amended by adding after the item 
relating to section 120 the following: 

"121. Limitations on exclusive rights: reproduction for blind or other people with 
disabilities." 

Guidelines/or Producing Instructional and Other Printed Materials 
· Jn AlternaJe Media/or Persons with Disabll/lies 

663 



' ' -·. 't., • 

664 



'CHAPTER37 

' ' Appendix VI ' 

Chaptered Legislation; Bill ·Number AB 422 
(Chaptered 09/15/99) 

FILED' WITH SECRETARY OF STATE SEPTEMBER 15, 1999. 
'APPROvED BY GOVERNOR-SEPTEMBER: 15, f999. 
PASSED THE ASSEMBLYAUGUSiJ'·26, 1999 . 
PASSED THE SENATEAUGUST 23, 1999. 
AMENDED IN SENATE JUNE 30, 1999 
AMENDED IN SENATE JUNE 16, 1999 
AMENDED IN ASSEMBLY MAY 25, 1999 
AMBNDEDIN :ASSBMBLYAPRIL 5 ·1999 

' ' - .. ' ' - .· . . . , 
INTRODUCEEi BY Assembly Member Steinberg 
(Coauthors: Assembly Members Aroner, Corbett, Kuehl, e.nd Thomson) 
FEBRUARY 12, 1999 

An a.ct to add Section 67302 to the Education Code, relating to instructional materials. 
. . ~··~·. '(~ .. •' . ' ' · .. _; . . . 

LEGISLA TNE COUNSEL'S DIGEST 

AB 422, Steiliberg. Instructional materials: disabled studehtS. 

Under existing law, a publisher or manufacturer of ins~ctionarmaterjals offered for adoption or 
. sale irt Califorriia' is required t9' coinj:ilY with specified 'requireinentS/'inCl\iding" providing 'to tlie 
state, at 'rio · cost, the right· fo tnmsciibe',: reproduce, Ii.rid . distrlbi.rte the rriatOfjiil · iri briiill~; large 
print; t~coTclirigs; Of other a66essible media for iise by:pupiis with visulil disabilities. This right 
inell.ldes compilier diskette versioris of" instructional' materlalS if made' availiible'to any other 
stii.te, and those correcticiiis iilid revisions aS niafbe nece8safy. '' 

- . . . 

This bill woi.ild' require every ·individual, firm, partnership or c0rporati6h publishing or 
manufacturing 'ptirtted instnictional materials,· as defined, for sti.iden~ f!rlendmg the l.Jniversify of 
California., the California State University, or a California Commuiiify Cdlleg~)o provide to the· 
uriiversity, college, Or particular camp"iis of the uil.ivefsity. or college, for use· by Sfudehts at no 
additforial cost and in 'B. timely manner, anf 'printed iristfuctiorial' material iii uriet!Cfypted 
electronic form upoli the receipt of a> written request, provided that the universify or College 
complies with certain conditiciris. · · · 

-1-
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2 Appendix VI 

This biff wb'iilcC'i'iCj'iii~. tli~t ilif ci>ffiJ)\.rtilf' files''of e1ect?6ffii:' versioruf'of ·J>riiitea ilistrtictiotiiii" · 
material maintain their structural integrity, as defined; be compatible with commonly used braille 
translation !Uld speech synthesis software, and include corrections and revisions as may be 

\. . ..... . . 
· necessary. 

This bill would authoriie the Chancellor of the California Community Colleges, the Chancellor 
of the California Sta~ University, and the President of the University of California to .each· · 
establish one or more centers· .within theit' respective segment:S to precess requests for electronic 
versions of instructional materials, as prescribed. " . . , ,~ ;. 

This bill would also require an individual, firm, partnership or corporation that ·publishes or 
manufactures nonprinted instructional materials for students attending the University of 
California, the California State .University; ,()r a. Cajjfi;i~ia. ,9on:im~ity .(::()jlc;:ge t,q .provi4~ 
computer files or other electronic versions-of the nox;mtjn~!f:i~1stru~oMLm.aterialsfor.µse by 
students, subject to the same conditions for printed ~~pnal qiateriaj5,. vvJwn techno!~gy _is 
available to convert these nonprinted instructional materials to a fo~at th11f lllainta~, the 
structul'al integrity of the nonprinted instructional material that is ccimpatibie with ·braille 
translation and speech synthesis software. · 

This bill would provide that willful failure to comply .with the§e requi~ents would be i;;ubj~~ 
to sanctions under the law relating to full and equal• aqcess of d~sabled persons to public 
accommodations. . ,,.::::·· 

: ! • 

TIIB PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 
• \: . ;; j ·. ; i ."· . .' .,,. ... <.'; ~ . r;':, ,. . ·. 

SECTION I. Section 67302 is added to the Education Code, to read: 
. . 

67302. (a) An individual, firm, partnership or corporation that publishes or manufactures printed 
instructional materials for students atten.di11g the,,l)ni;vers.ity .of Califql'l,lia, the <:;alifomia State 
University, or a California Community College; shall ·provide to the.· university, college, or 
parti.c:.uIM 9~p~,.pf~e, µWy~r.~Jty or. ,~V~,ge, for. us:~ J?Y. s.h,l.d~nts .a~i<nding the l1I1i:Vf!T~i.ty; .of 
Caljfo1Jl!.~ ~e· .. Ga!JfoTI).ia SW6,,U11Jvc;rsity, or a Cajifo~i6< .9>Dl!niµiity: Gqlle~. any printed 
in~9ti~µ™, m~f1.llt;:W. aµ. el~oq~c f()I1Jlllt muty!!-1,ly. ;fl.gr.ti¢· 1c1po1;1: by·. the., publisller or 
ma:n,9ffl.ffi'Urer :lffi~ ,fu9 .. ~JI"ge 01: .. CBII!PllS. Compl.).tej;:;fi,les . or .~lect!'On,ic:,·VQTSi~ps··.of prin~ · 
instfuc:,tioI1!ll !Da~aj!l.shaJ!,,Il,laintaµi th!'( ~C:.tural integrity o(,the p~t!:;Q instructional matt;jal, · 
be compatible with commonly used b~i)le translation and sp.e~h syntJiesis softwBJ'El, and include 
corrections and revisions es may be necessary. The computer files or electronic versions of the 
prinfe4 illstru.c:.tio~( rp.~rial shall.~~ provided to the universij:y, co!l.ege, or particular c~pus of· 
the, univer~ity ·or c;:olli;:gi;: Mm:! !19<;li~onaJ c()st and in a tim~Jy man11er, upon i'eceipt of a written 
request tliat do.es all.of the foliowb;1g: · . . . , • . · . 
(1) Certifiia~. tiiat the µiµyersity1 .coll!'ge, (Ir, particular _caµipµs of th!,'. univ~ity or coll~ge hllS. 
pul'()il11.s~. ~lW print~d ir*11ctionaj m~rial for.,use by a stµdeJ).t with _a disability or that a student 
with. a disabilify .a~nding,or.regi~red to ~n:rl that university, college, or particular c&nlpus of 
the university or college has purchased the printed instructional material. . , , 
(2) Certifies . that the student has a disability that prevents him or her from using standard 
instructional materials. 
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· (3) Certifies that the printed instructional material is for use by ~e student in connectiqJ;I, vvith a 
. ' course in which he or she is registered or enrolled at the university, col!ege, or particular campus . 
. of the 1.ufr\.'.ersity or college. . . . . . . . . . 
( 4) ~ signed by the,. cpgrdinator of services .for stµ~ents with disabilities. at tbe university, 
college, or particular C8IllpUS. of the university or, college or by the. C81llPLIS or college offi,qial . 
responsible for monitoring compliance with the An;leric:ans with Disab.iltties Act of 199Q (42 
U.S.C. 12101 et seq.) at the university, college, or particular campl!s of the university, or college. 

'(b) An individual, finn,.partnership or corporation specified in sub.!liyision (a) may also require 
that, in addition to the conditions enumerated' above, the request shall includ.e a.statement signed 

· by the student agreeing to both ofthe following: 
(1) He or.she will use the electronic copy of the printed instructional material in specialized 
forrriat solely for· his or her oym educational p~oses. 
(2}He·or she will not cop;y or 9upH.c:ate_tlie printe:d instrµc:tional·lll,a~ial for use by others, 
(c) If a college or.universj):Y permits• a: studeQ.~ to 4.~~Y<Wle:th!'.·el!'ctron,ic, .. ;v~ion of,!Ul 
instructional material, the disk:oi' file sball,be"Cl9PY-Pl'9teci::ed or tlie collflge or µ,ajversity sh,l!)l 

·take other reasonable precautions to ens11,re:that stu.f1ent,s, do. po~.,cqpy or: distrib~ .el.eetronic. 
· versions of in$uctional..materials·in,violation of the .. Copyrjgh~ Revis~ons Act.of 1976, as 

amended,(17U,S.0.1Sec. l0l etseq.);: ··· .,, .. . ,.. ... , 
(d} An individual, firm, partnership or corporation that-.. publishes or .mllJ.l.UfactllT~~ npnprinted · 

.. ·.instructional materials for students attending the University of California, th.e. :C~ljfornia. S~te . 
. "'· ·:·University;.or a,California Commµnity College shall. proyidf;l cornputer..files or oth~r electronic 

versions of the nonprinted instructjon~l material.s for use by stugents l;ltten.dW,g th.fl Universi!:Y. of 
California, the California State,JJniversity,·or, a·'California Co.mi;nµnity CqJlegfl, su~Ject to ,fue 
same eonditions set forthJn.sub.di:vision.s (lil),and (b) fqr,:prin.ted, instructiqnal material~, w~en 
technology is available to convert these nonprinted instructional materials tcJ .,t:L . fQ~at tfia.t 

· maintains.the·structural intc;grity oflbe.,ponprinte.d:infilructiqnal mau,:f:ials that is compatibl~ with 
braille translation and speech synthesis s.gfiwai:e. · .. · 
(e) F<;>r.pUrposes ofthis sec:tion: . .. ,..,,.. . . 
(J).> '!Jnstructionat.matetia(.,or material,s/' means textboGks Jll1d. other materials written 8.I).d 
pub Ii shed primarily , fot:, use, by students .in postsec:ondary" inst:r:ucti()!l that are r:cxi uirec;i o.r i:is11enti.!ll 

. t(). a. student's ,su_cce.ss .in::.~;,course of stulfy in. :whic:h .lil,$ldent )vith ·!l dis~~,Uity i.s "111'9.lte4 .. :l'he.· . 
determination of which materj~s.are· "re.quirr;;~ Of e_ssentja! to stuQeJ].t s,µccf;lllS" sh.lill! be-made by 
the instructor of the course in consultation with the official..:mi,Udng th.e;.reque~. pursuanf.to 
paragraph ( 4) of subdivision (a) in accorQ8llqe ,wi~, gu.id.elines, issued pursg~t tci. sQ,bQ.ivislon, (i). 
"Instructional. material; or materiais. '', does dlO~.jn1;:!aje , ncmtext:l.Hll mathemati9s anc;i ,science 

· materials until .the time ,software:becomes commercially avaih1ble that Jllermits the .conversion of 
existing electronic files of the materials into a format that is compatible with braille tran.shrtion, 
software or alternative;media for students with disabilities. · . · . · ... 
(2)., :~Printed, instructional: material ~r materials~· ·m·~s i~structional material or ri;ateri~ls in 
bookor.other.printe.d fom1. ·;• ~· '· . ..:'\, :· ·- . · : . .. . . ...·. 
(3) "Nonprinted instructional materials" means instructional materlals in formatLother than 
print; and includes .instructional materials ¢11,trequire the avaiiabiiity of electtcmic equipment in 
order to be used as a learning resource, including, but not necessarily limited to, software 
programs, video disks, and video ii.nd audio. tapes, . .· , 
(4) "Structural integrity" means all of the printed instructional materiiil, including, but not 
limited to, the text of the material, sidebars, the table of contents, chapter headings and 
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subheadings, footnotes, indexes, glossaries, and bibliographies. "Structural integrity" need riot 
include nontextual elements such as pictures, illustrations, graphs, or charts. If good faith efforts 
fail to produce an agreement pursuant to subdivision (a) between the publisher or manufacturer 
and the university, college, or particular campus of the university or college, as to an electronic 
format that · will preserve the structural · integrity of the printed instructional material, · the 
publisher or manufacturer shall provide the instructional material in ASCH text and shall · 
preserve as much of the structural integrity of the printed instructional material as possible. 
(5) "Specialized format" means braille, audio, or digital text that is exclusively for use by blind 
or other persons with disabilities. 
(f) Nothing in this section shall be constriled to prohibit a university, college, or particular 
campus of the university or college from assisting a student with a disability by using the 
electronic version of printed instructional material provided pursUB;Ilt to this section solely to 
transcribe or arrange for the transcription of the printed instructional material into braille. ·In the 
event a transcription is made, the campus .or college shall have the right to share the braille copy 
of the printed instructional material with other students with disabilities. 
(g) The Chancellor of the California Community Colleges, the Chancellor of the California State 
l)niversity; and· the President of the'University of California may each establish one or more 
centers within their respective segments to process requests for electronic versions of 
instructional materials pursuant to this section. If a segment establishes a center or centers, each 
of the following shall apply: 
(1) The colleges or campuses· designated as within the jurisdiction of a center shall submit 
requests for instructional material made pursuant. to paragraph (4) of subdivision (a) to the 
center, which shall transmit the request to the publiSher·or manufaCturer. . . 
(2) If there is m'Ore than o'ne center; each center shall make every effort to coordinate requests 
within its s~gment. 
(3) The publisher .or manufacturer of instructional material shall be required to honor and 
respond to only those requests submitted through a designated center. 
(4) If a publisher or manufacturer has responded to a request for instructional materials by a 
center, or on behalf of all the centers within a segment, all subsequent requests for· these 
instructional materials shall be satisfied by the cer:iter to which the request is made; . 

.. (h). Nothing in this section shall be deemed to.Authorize any use of.instructional materials that... 
wouid constitute an infringement of copyright under the Copyright RevISioi:J Act of 1976, as 
amended (11 U.S.C. Sec. 101 et seq.). . 
(i) The governing· bciards·ofthe Gaiifornia· Community·Colleges0 the CalifomiaBtate l:Jniversity, · · 
and the University of California shall each adopt guidelines consistent with this section for its 
implementation and administration. At a minimum; the guidelines shall address all of the 
following: · · 
( 1) The designation of materials deemed . "required or essential to student success. " 
(2) The determination of the availability of technology for the eonversion ofnonprinted materials 
pursuant to subdivision (d) and the conversion of mathematics and science materials pursuant to 
paragraph (4) of subdivision (e). . . 
(3) The procedures and standards relating to distribution of files and materials pursuant to 
subdivisions (a) and (b). · 
(4) Other matters as are deemed necessary or appropriate to carry out the purposes of this· 
section. · · 
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0) Failure to comply with the requirements .of this section shall be a violation of Section 54. l of· 
the Civil Code. 
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Appendix VII 

Sample Letter for Initital Contact with Publishers 

Date: 

Publisher's Name/Address 
Attn: 

Dear Sir or Madam: 

The purpose of this letter is to advise you that name of college will be requesting your 
company's assistance in providing legally required accommodations for students with disabilities 
attending (Name of College) .. California Education Cade Section 67302 requires publishers. of 
instructional materials to provide those materials to institutions of public postsecondary 
education in California in an electronic format, so that colleges can meet their obligations to 
provide instructional materials in alternate media to their students with disabilities. For your 
convenient reference, we have enclosed the applicable· provisions of law. · 

The (Name of College) may, from time to time, request electronic text pursuant to this law. 
Section 67302 requires publishers to provide electronic files in a format which is compatible 
with commonly used braille translation and screen-reading software used by persons with 
disabilities. Therefore, we will generally ask that you provide files in name of platform and file 
format. If you believe you will be unable to provide electronic files in this format, please let us 
know immediately so that we can discuss other alternatives with you. 

. ... 
California law requires that you provide the electronic text at no cost and in a timely manner . 

. Requ~s.f:!! from (Name of. College) will be fo!"'.ar'!.~ !!'.~~ ~am_~ff_i_tle ~.!_P.~ignated 
Individual at the Community College). Attached is a sample copy of the Electronic Text. 
Alternate Media Request form which we will be using to submit these requests. 

If you have any questions, please contact (Nametritle ~f Designated Individual at the 
'Community College) at (Insert address/telephone number/FAX/e-mail address). 

Sincerely, 

(Signature of College Bookstore Manager) 

-1-
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Sample Electronic Text Request Documentation Form 

NOTE: In somo lnablnces, satisfying a roquost tiY a studont to recolvc lnslnlction&I materials In an aitomato media may raquiro the coill!l!o to obtalii cl=!fOnlc ti;Xt from 
tho publishor or 'manufacturer of the Instructional mat!riaJ pursuant to Calf/'ornla Educallon Code Section 67302. In such cases, theaceommodatlon request must ho 
=mpanll!:d by a compl<!Od copy of this form wth nCCClllllll}' documentation attached as specified below. 

STUDENT INFORMATION 

Name: ---------------------------------,...--.,..,,..------·: ·· ·. 
Address: ------------.,,...------------.,.---------------
Telep hone: -----------------
E-Mail Address: ----------------

FAX: ------------------
Social Security Number: ----'---------

ProVlding your Social Socurhy· Numbor is strictly volunblfY. ·Tho Prlvaey Act of 1974 (PL 93-574) and .the Information Piactlcos Act of 1977. (Civil Codo Sections 
1798, ct seq.) require that this notice be provided whon collecllng pef!P.nll lnform~~on from lnd.lvlduals. The Communlt)I Colli:p District.and tl)o SllllD of California 
use Information "<!Ueatcd on this form for tho solo pu!JloBO of dotormlnlng whothora swdont I• oliglblo to receive special sorvlcos. Porsonal Information recorded on 
thl• form will bo kapt confidontlal ln ordor to protect against unauthorh=d disclosure. Portions of this Information may bo lnlnsforred to othor ontillos for tho pU!JlOse of 
dotermining epproprlato oltomate media specifications. However, dlscloauno to those partios Is dono in strict accordance· with current statums rogardlng confldontlalit)I. 

REGISTRATION/ENROLLMENT lNFORMA TION 
District: ______________ .:,_ ___ _ 

College: ------------------
Malling Address: --------------------------------------e Telephone: FAX: 

I have or will o· Register or D Enroll in the academic ter1n id~ntified below: 
D Fall 20-_._120- • D Spring 20-_120-_ ·· ·a Summer 20._120-

0 Other(specify): ------------------------------------

ACQUISmON OF STANDARD INSTRUCTIONAL MATERIAL IN' ORIGINAL FORMAT 
One of the conditions identified below must be subslantlated for each request: . . 

, D I have purchaii~d or ordered the standard in~ltt;ctional material (Attach copy of original sales recelpi o~·ba~kstore order form.) 
D The instructione.! material is supplied by the college to all students. · 

Signature of Instructor or Other Official Date 

D The standsrd instructional material has been purchased or ordered on my behalf by the Department of Rehabilitation or some 
other agency. (Attach copy of sales or ordering transaction.) 

D Other(specify): --'--------------------------'------

VERIFICATION OF DISABILITY 
One of the conditions identified.below must be substantiated: 
I haiie li-'diiiabiltty'that prevents me 'from using standard instfuctional materials. Documentation verifying this disability is eltheir; 
D Attached to this form or 0 On file with the DSP&S office. 

SlgnatlU'e of Instructor or Other Official Date 
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SECURiTY OF ELECTRONIC TEXT . 
I underatand that eny electronic text, whielt may be suppUed to me, ls solely for my own educetional purposes. I will not copy or distrlbUte eny such 
electronic text in violation of the Copyright Revisions Act of 197~, ~ BIJ1~n~ec! 07.PiS:C· Sec. 101 et seq.). I understend that !allure to abide by this 
agreement may constitute a violation of the Stl!dent Code of Coiidui:t, and/or· of the college polioy regarding responsible use of DSP&S services. I 
have recaived end reed a copy of the polioy on responsible use ofDSP&S servlcas end I uoderatand that a.violation of that policy, including improper 

· distribution of electronic tBXt, may, result In suspension ofDSP&S Services, · 
' ' ·,\,;, ' . 

Stiriature qf jfritructor or Other Offir;laJ. Daie 

COURSE INSTRUCTOR CERTIFJCA TION 

Course Code: 
Instructional M-a-t-eria_l_T_l_tl_e :-- Course Title: .....,--------------..;....-----------

-----------------------------------General Description of Course Material: 0 Textbook 0 Workbook 
Original FQrmat ofl,nstructional Materiiil: Cl Printed Cl }llonprlnted 

. D Other (specify) _______ _ 

I hereby certify tliat the instructional material is required or essential to the above student's success in the course in which the student 
is or will ~e registered or ~~rolled.' ' ' 

CoMrse Instructor's SlgnalW'e Dale 
,, . 

COURSE INSTRUCTOR CERTJFICA TION . 

Course·Code: ------ CourseTltle: ---------------------------
Instructlonal Material Tltle: ---------,..,...--.-....,,..,-,.,.--.,,,..,.,,,...,---,...,...,_-.,.,...._---.-------...,--
Genera! Description of Course Material: 0 Textbook. . a·Wor~~ook. i:J Otber.(speclfy) _ .. _--"'----.,.----
Original Format oflnstructional Material: 0 Printed 0 Nonprinted 

I hereby certify that the instructional material is required or essential to the above student's success In the course In which the student 
is or will be registered or enrolled. 

. ...... 
CoMrse Instructor's Slgnatwe Date 

COURSE INSTRUCTOR CERTIFiCA TION 

CourseCode: CourseTltte: -------------~------------
Instructional Material Title: ---------'-----------------:-...,-----------
General Description of Course Material: Cl Textbook Cl Workbook· 0 Other (specify) _______ .,.-_ 
Original Format oflnstructional Material: Cl Printed 0 Nonprlnted 

I hereby. certify that the Instructional material is required or essential to the above student's. success in the dciurae in which the $!dent 
is or will be registered or enrol!ed. 

Course instructor's SlgnallU'e Date 
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s'ample Electronic Text Aitern~te Medi& Request 
. ' 

Date: 

. ' 

Publisher's Na~e/Address 
Attn: 

Dear Sir or Madam: 

The purpose of this Jetter is to request your assistance in providing legally required 
accommodations for a student with a disability attending ·(Name o( Colleg(l) .. California 

' Education Code Section 67302 requires publishers of iliSb'UcticinaJ materials i6 "provide Those 
. . . 11Jaterials to institutions of public postsecondary education in California in an electronic format, 

so that colleges can meet their obligations to provide instructional materials in alternate media to 
their students with disabilities. · 

• '(he (Name of College) is requesting electronic text (specify platform and file format) of 
{Name of Instructional Material). The enclosed certification complies with the requirements 
set forth in California Education Code Section 67302: 

.... The electronic text supplied by a publisher may be used with translation software to produce 
hardcopy Braille or may be accessed with speech synthesizers or refreshable Braille displays. In 
the event that the electronic text will be made available to the student, he or she will be asked to 
sign an agreem,~t 'stipulating that the e'lectronic text will be used solely for his or her 'own 
educational purposes, and that s/he will not copy or duplicate the instructional material for use by 

-- ·· · · -- - - - - -·others;- ·fu-1Ulditiort, th:e cnllegi:rwm ·take olher .. reasonable precautions to ensure that students do· 
not copy or distribute electronic versions of instructional materials in violation of the Copyright 
Revisions Act of 1976, as amended (17 U.S.C. Sec. 101 et seq.). 

The California law requires that you provide the electronic text at no cost and in a timely 
manner. We therefore request that it be supplied in the format specified above by (Insert Date) .. 
If you are unable to supply electronic text in the specified format, will be unable to provide it by 
the date requested, or if you have any questions, please contact me at (Insert address/telephone 
numberfFAX/e-mail address). 

Sincerely, 

(Signature of Designated Individual at the Community College) 

-1-
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· 2 Appendix IX 

Sample DSP&S/ADA Coordinator Certification 

0 _I request that (Name of Publisher) supply electronic text (specify platforin and· file 
format) of (\\Jame of Instructional Material) for use by (Name of Student). The 

. electronic text is needed in order to provide instructional niaieria!S iri alternate media for 
this student who has a verified disability that prevents him or her from using standard 
instructional materials. 

0 The student is enrolled in a course at the college or will be registered for such a course in 
an upcoming tenn. 

. 0 The instructional material is required or e_ssential to th_e student's success in the Course. 
0 The standard i_nstructional material has been purchased by the student or on behalf of the 

student by the college. 

Signature ofDSP&S/~A Coordinator Date 
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ST ATE OF CALIFORNIA 
CHANCELLOR'S OFFICE • CALIFORNIA COMMUNITY COLLEGES 

AL TERNA TE MEDIA CENTER (ELECTRONIC TEXT) 
PROGRAM PARTICIPATION AGREEMENT FORM 

· AMFORM3.DOC 

To: Chancellor's Office - California Community Colleges 
Attn. DSP&S Coordinator 
1102 Q Street- 3"' Floor 
Sacramento, CA 95814-6511 

Date: 

From: District/College Nam.e/Addren: 
Attn: 

The (Name .of District or College) hereby requests designation as an Altemale Media Center for the purpose of 
providing electronic text to (Names of Colleges to be served) for use in accommodating students with disabilities. 

· · . (Name of Dlstr.lct or College) will operate the Alternate Media Center in compliance with Education Code Section 
67302 and will be responsible for the following functions: 

CJ 

CJ 

CJ 

CJ 

Q 

D 

Listing any instructional materials it obtains or produces in altemale media on the High Tech Center Training 
Unit, Book Exchange Website to allow for the coordination of requests within the Community College system. 
Checking to see if a requested electronic telCI is listed on the IITCTU Book Exchange as already being available 
from another college or Alternate Media Center and, if so, contacting that college or center to request the text. 
Establishing back-up protocols and maintaining a library of electronic text produced by the Center or obtained 
from publishers. · 

Forwarding electronic text supplied by a publisher to the requesting college in a timely manner. Responding, in 
a· timely manner, to requesis ·for copies of electronic text· already in i!S library from·.1111y colleges identified 
above. 
Responding, to the extent possible, to requests for copies of electronic text in the Center's library from other 
Affomate MediB Centers or from colleges or universities· not seiV'ed"by 'the C:eiitei: - . · --. -- .. - ..... . 
Implementing measures designed to ensure that electronic text will not be distributed to individuals or 
organizations o !her than as provided herein. · 

President/Superintendent CCD Date 

Chancellor's Office_ DSP&S Coordinator Date 

-1-
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Appendix XI. 

Glossary of Terms 

AB422 
Assembly Bill 422 (Ch. 371 Statutes of 1999) was authored; 1by·Assemblymember Darrell 
Steinberg. This bill added Section 67302 to the California Education Code effective January 1, 
,2000. It requires every individual, firm, partnership or corporation publishing or manufacturing 
printed instrliCtionel materials, a:s defined; for studenf8; attending the,University of California, the 
Calirorrii~ sfilre·:universify; or a California CommUhity d:ollege to provide to the university, 
college;· or' piirticuliifcarripus cifthe university or: collbge, for· use by student8 at rio additional cost 
aiicf in a·'tiJriely riilirinei';' any prii'ited instructional material. iii unencrYJited electronic fonn upon 
·the re~eipt of Ii written request, provided that the university,'oi; college ·complies with certain 
conditions. · · · · · 

Accessible formats . 
With :referertce ·to printed materials, accessible formats include braille, large print,· audio,·and 
electrl:iiiic text formats. •. · · · . ' · · · ·' · - · ·· 

Accommodation 
Altering existing facilities, instruction, and/or services so they are readily accessible to and 
usable by indivi~uals with disabilities .. 

ADA ·. 
:The Americans;With Disabiliti~~ .. Act of 1990 (42 U.S:C;·'l2100 et.seq~). 'This fe4eral civil rights 
law g.uarifutees'~I\d defil'ies equal acces·s for·petiple with disabilities. · ··.· ·· ·· · . 

~. ' 1· ;-) ., : .l ..... ; . : ;" ("). :: .... } ·,; 

Alterna'te·Media' ··· · · · 
Geheriillf refer~"to text'otiotlier'riiaterials produced 'in Ii speciBiized format intended for use ·by 
persons with. disabilities. Types ofiilternate media include;:btit are not liinited fo; braille', iilrge 
print, audio material, certain typeifof electronic tiles, and video·with closed or open captioning. 

Alternate Media Center 
A campus or state-wide facility for the production oftext iri alternate media. 

ASCII text 
American Standard Code of Information Interchange. ASCII provides a numerical equivalent 
for the letters and symbols which can be displayed on a computer screen. The most basic of all 
electronic text formats. 

-1-
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2 Appendix XI 

Audio format 
Text materials spoken by a human reader or speech synthesizer and recorded oil audio tape, CD 
ROM, DVD, MP3, or other electronic media. 

BCP-
Budget Change Proposal. This is the process used by California state agencies, such -as the 
Chancellor's Office for the California Community Colleges, to request changes in their level of 
funding. -

Book Exchange 
A web based electronic database for retrieval of information about textbooks and other print 
materials available in alternate media: http://htcoffl.htctu.fhda.edu/tango/bookex/bookex.html. 

Braille 
Braille is a system of tactile reading and writing in which raised dots represent the letters of the 
alphabet. Braille also contains equivalents for punctuation marks and provides symbols to show 
!;:tter groupings. Braille is read by moving the hand or hands from left to right along each line. 
Both hands are usually involved in the reading process, and reading is generally done with the 
index fingers. The average reading speed is about 125 words per minute, but greater speeds of 
up to 2oo·words per minute are possible. 

Braille cell 
.The basic unit qf braille is the braille cell. It is composed of six dots: the upper left dot is dot 1, 
the middle left dot is dot 2, the lower left dot is dot 3, the upper right dot is 9ot 4, the middle 
right dot is dot 5, and the lower right dot is dot 6. From these six dots you can get 64 possible 
combinations. 

Braille formats 
When material is laid out on paper for the sighted reader, it is done for visual effect. However, 
in braille the object is maximization of space. Due to the bulkiness of braille volumes, you want 
to put as much material as possible on the page, while at the same time maintaining readability. 
There are different-fonnats for literary ·works and textbooks. (See below) ... Because of the 
physical (rather than visual) nature of braille, format standards are especially important. Small 
differences in where text is placed on the page can tell the braille reader a lot about what they are 
reading. In any braille format, with or without a braille translation program, certain elements are 
especially crucial components of page· layout. These include treatment of indent and runover, 
braille page numbers, inkprint page indicators, and running heads. 

Braille page 
One single-spaced print page equals two to three braille pages. 

Jlraille printers _ 
Also called embossers. The devices used to produce hard copy braille. 

Braille production 
The process of translating, proofing, formatting and printing braille documents. 

Chlldeline.ifor Producing I1111tructional and Other Printed Materials 
In Alternate Media for Persons with Disabilities 
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Braille translation 
The process of translating inkprint or electronic documents into Grade II, Nemeth Code or other 
forms of braille. · · · 

Braille translation software . . . . 
;specialiied softwa.r:e-c~pable of accurately translating teXt into Grade II braille and preserving 
:simple page formatting.· · 

,California Code of~ulations . · .. . .· 
The Califomia Code of BemJations (CCR) contains the regulations that have been formally 
'adopted by Califoll).ia state.agencies, including those adopted by the B0ard of Governors of the· 
California Community Colleges. 

CCTV 
Television equipment used 

0

by persons with low vision ,to magnify .inkprint and other text 
·materials for more convenient viewing, usuany of desktop size. 

CD-ROM 
. Compact Disk - Read Only Media. CD and DVD '(Digital Versatile Disk) tnedia are high· 
capacity storage formats which can be used te , save ang "retrieve text, audio and video 
information . 

. Certified Transcriber 
An individual trained in the proper transcription of printed materials into braille who has.b!')en 
certified by the N~tional Libra.r:Y Seryice for the Blind and Physically Han.dicapped of. the 
Libra.r:Y of Congress. 

:·Compatible with braille translation software 
An electronic text- fBe which . can be translated -into braille using commonly available braille 
translation software. Files pr~vided by Pub!ishers pursuant to AB 422 are require~ to be in_.~uch 
a format · · · 

Convel'.t the file , , , -. 
Generally refers to converting a file from one format to another (i.e, pageMaker .to Microsoft 
~: - . . 

Department of Rehabilitation 
· The state of California agency whose mission is to assist Californians with disabilities in 
obtaining and retaining employment and maximizing their ability to live independently in their · 
communities. 

Distance education 
Generally refers to one of a variety of instructional delivery methods which can include one or 
two-way (interactive) television, web based courses, e-mail or software. In all cases, 
participating students attend most or all classes from home, their worksite or other location. 

Guidelines for. Producing I nstructiona/ ond Other Printed Mo teria/s 
· In Alternate Media/or Persons with Dlsab//lties 
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Dot . 
·The smallest element of a braille cell. 

Download 
To copy the conte11ts of an electronic file from one location to another.. Possibly across the 
internet, 'from one focation fu another on a campus network or to removable media. 

DSP&S 
Disabled Students Programs and Services. Established in 1976·through the passage of AB '77 
(Lanteririan), which funded si.ipport services· and iristructibriill programs for students with 
disabilities in the California Coriiriiunicy Colleges so that they can··piirticipate fully in their 
educational activities. 

Electronic form , 
A digital representation of a paper fonn·. Gerierapy used fur data collectfon. · 

: - , ..... --~· ·{· ;.~ ':" - ·~· .. · ...• 

Electronic text 
Text in MS Word, ASCII or other proprietary format. Also called "e-text ". 

-· • j •• 

Eleetronic versions of instrui:tionalinateiials 
Textbooks, tests, catalogs or other materials stored on floppy, zip, CD ROM, DVD oi' other 

. storage media. Exact ot similar in appearance to inkprint versions ofttie same material .. 

Eleriieii ts 
Generally 'refers to page: foririatting 'elements· such as helidfugs;·subheadings; heliderS, footers, 
sidebars and marginalia of various types. · 

File format · . '''·' · ' · 
The unique public.oi'proptietary file storage format· in which a document has been.saved . 

• ' ;¥~ ~:'::'" 

.. . .. . 
-· Formatting E-text 

Generally refers to the process o.f preserving the page location or text content of titles, 
paragraphs; columns, sidebars, footnotes, headers, footers, graphics, etc when scarfuing pages·or 
moving tlocumerits between file fcii'inats. ···· ·· ·· 

Grade II braille 
To reduce the bulkiness of braille .there is a system of braille coil.tre.Cii.onli, or· abbreviations 
laiow·n as Grade II Braille. For· general text production, materials should be provided in Grade' II 
Braille. Grade II braille is· the formatmost commonly used l:iy persons who are blind. 

·Graphics 
·Usually refers to charts, drawings, photographs, animated objects, or digital video. 

Hard copy 
Text printed on paper. 

Gtdde'linesfor Produi:lng Jnatnu:tfonal and Other Printed Materials 
Jn Alterndt~ Media for Persona with Dtsabllllles 
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High Tech Center Training Unit . · . . 
Located at DeAnza College, a training and support facility for community college faculty 
wishing to acquire or improve teaching skills, methodologies, and pedagogy in. Assistive and 
Instructional Computer Technology. 

Inkprint 
Text printed on paper. 

Instructional material 
A ·general term referring to textbooks, multimedia, tests, forms, class handouts or other materials 
written and published primarily for use by students in postsecondary instruction. 

Large Print 
liikprint or electronic text displayed at a size greater than or equal to 14 point. 

Literary format · 
A parficuliif lriettioi:i of formatting literary workS and other general purpose texts in braille. In 
literary format without a running head, text appears on every line of the braille page. The braille 
page number appears in the rightmost cells of the first line, with at least three blank cells before 
the number. 

Nemetb·Code · 
Letters in the Nemeth Code are those of standard braille; but nearly every other cell has a 
different ·meaning than in ·standard English braille. Nemeth numbers for tlie digits 1-9, o are the 

· ·· letters a•i, j except that they are dropped ·one row. This number definiticin is possible because the 
letters a-j are all upper cells. In SEB most of these dropped· cells are punctuation· marks, so a 
blind person learning math must learn to interpret dropped cells as punctuation marks when 
reading text and as numbers when reading math. 

om . . 
. The. Unifud States Department of Education, Office for Civil Rights .. This is the federal entity 
charged with enforcement of civil· rights, including the rights of persons with disabilitie8; · in 
educational institutions. · ; 

Page layout 
The arrangement oftext and graphics on an inkprint or electronic page. 

Proofread 
Within the context of alternate media, proofreading might mean, in addition to checking for 
errors in spelling, correcting page formatting errors, formatting braille documents so they 
maintain critical content design elements, or listening to the audio content of a recorded book to 
assure thatit remains faithful to the inkprint version. 

Guidelines/or Producing Instructional and Other Printed Materials 
In Alternate Media/or Persons with Disabilities 
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Proprietary formats 
Refers to text formatting, storage and retrieval .methods often used by textbook publ.ishers and. 
printers. Examples include Quark Express, FrameMaker, PageMaker and PDF. · 

Reeorded books -
Also known as books on tape. Thousands of popular titles and textbooks are available through 
Recordings for the Blind and Dyslexic and other agencies. 

Refreshable braille display 
When used in conjunction with screen reading software, these devices proyi!le the text content 
of a document, web page or other information displayed on the com,puter screen in "real-time" 
braille. 

RFB&D -.-,--. 
Recording for the Blind & Dyslexi9 was,fQ.und~4 in. 1948 to.help t:>lind and disable<( vetenms 
take full advantage of the GI Bill educational benefits. RFB&D is a volunteer organization 
whose sole purpose is to provide educational materials ·in recorded and compl1terjz~.Jormats ./;!~ 
every acµic!emit; level., RFB&P mat~ri!ll~ ~ -foi: all people unabl.e .to read standar~ print be~use 
of a ,visual, perceptual, or other physical disability. 

RTF 
RTF (Rich Text Format) is a file format that lets you exchange text files between different word 
processors in different. operating systems. For example, you can _create a file usi,i:ig •MiQro119ft 
Word:.97·41 Windows 95, sa:v~Jt.as an RTF: fi_lt\,(it will have a ".rt;f" (ile name 11uffix);·8J\4 sep.d)t 
to. someone who. UBE:s Word,Per;fec:f::·.'5;0:.011:W"mdo~s ,3. l . ~d. t,hey, wHJ ·be abli;< to. op~ .tlte .file .and 
re!ld it,: {Jn ·.some cases,. tht\ ]l9J'. c.~~l;iili~ ·may be built into thQ woi;'g, proet\S~.ot. In others,• a 
sepa.nrt.!::·reader o.Miv.TiU,r may be, required.). 

:"J: 
Scanning 
The process of imaging printed pages with a desktop or commercial scanner, using optical 
character recognition · software to convert the scanned pages to text, correcting ·text 
mi~Qgni~ion error!i ·!llld reformatting ·as necessary' to preserve the strµ9tural ir1~grity of the 
doc1,l1Jlep.t. .. 

Screen reading software 
SoftWare used by persons who are blind or have learning disabilities to verbali,ze th~ text 
contents of. the computer sc~n.. M!lDY screen reading programs are highly sophisticated and 
capable of reading very complex page formats and web pages. 

Specllll~ form11.ts 
See_ propri¢ary formats. 

Speech synthesis software · . · . . -
Software used with a computer's sound card to reproduce near-human sounding speech. 

Gu~/lnesfor Producing bistrlletlonal an¢ Other Printed Materklls 
In Alterr:iate Media/or Persons with Disabilities 
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Speech synthesizer · . . . . , 
.Hardware/softWare used by speech synthesis software to·produce near human sounding speech. 

Structural integrity . . . 
Structural integrity' means all of the printed instructional material, including, but not limited to, 
the text of the material, sidebars, the table of contents, · chapter headings and subheadings, 
footnotes; indexes, glossaries; and bibliographies. 'Structural integrity' need not include 
nontextual elements such as pictures, illustrations, graphs, or charts. 

Tables 
A text fonnatting protocol used to arrange information in rows and columns. 

Tactile graphics 
Graphic images produced as raised images. Such raised images may be produced by a device 
using heat and heat-sensitive paper. This enables high quality tactile graphics, suitable for blind 
and visually impaired people, to be made quickly and easily. Some tactile graphics can also be 
produced using a braille embosser. 

Tapes 
Refers to audio tapes of books or other materials read aloud by a human reader or by a speech 
synthesizer. 

Textbook format 
· · "The· forinat used for producing textbooks in braille. The major difference between braille 

· textbook and braille literary formats in the main body of text is inkprint page indicators. 
Textbook format has them; literary format doesn't. For textbook format with no running head, 
text appears on every line. · 

Title S 
That portion of the California Code of Regulations governing the administration of education in 
: the state of California. The regulations of the Board of Governors of the California Community 
·colleges appear in Division 6 ofTitle 5. ·· · · ·· · · · · ··· · · 

Transcription · 
To move the content of a document from one"format to another as in transcribing the content of 

· audio tape to text or from print to braille. 

Web Pages 
Documents formatted in one of several page layout or "mark up" languages including html, 
dhtml and xml. 

Word processing formats 
Refers to public and proprietary software systems used. for embedding non-ASCII characters into 
a document for the purpose of formatting the appearance of information on the computer screen. 
Examples of word processing formats include Microsoft Word and WordPerfect. 

Guidelines for Producing Instructional and Other Printed Materials 
Jn Alternate Media/or Persons with Disabil/Jie.s 
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Zip files 
Zip files are "archives" used for distributing and storing files. Zip. files contain one· or more 
files. Usually the files "arch.ived" in a: Zip are compressed to save space. Zip files make it easy. 
to group files and make transporting and copying these files faster. · 

Gvltkllnesfor Producing /nall'llctional and Other Printed Materials 
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ukmn STATES DEPARTMENT OF EDUcATION 
OP'FICE FOR CIVIL MGHTS 

BO 1llllbrd 14at1Drul -. - ll89 
bD Pnmoia111:1, DDlllmlln 941Clll 

Augus.t 21, 2001 

Thomas J. Nussbaum, Chancellor 
Chancellor's Office 
Ca'lifornia Community Colleges 
1 1 02 Q Street 
Sacramento, California 95814-6511 

(In repty,. please.refer to Docket Number 09·97-6001 .) - ·- · 

Dear Chancellor. Nussbaum: 
., .. . ; ;·.:.-

ATTACHMENT 6 

This letter ·signlfi~s resolution of- Docket Number 09-'97-6001;; Ei conipliarice review 
· under· Title II of the .Americans with 'Disabillties Act of 1990: {Title<ll) and· s·ectiori 
504 of the R~habilitation. Act of 1.973•. ·(Section 604); ·in' w.hich OCR and the 
Chancellor's Office ·'collaborated to address· cr:itit:al. issues of -first .impresslon
conc·erning ac;:cess to .print and technology by- Ca.llfornia· Community ·'Colleges 
students with visual disabilities. This document acknowledges the final progress 
report, (May 29;· 200.1 )- to· OCR from· the ·Chancellor's · Office, clos~s the· eiboV'e· 
referenced case docket number,- summarizes the history of this case,- and specifies 
the actions chosen and •implemented by the Chancellor's Office to resolve the•' 
issues pl"esented ·in this statewide compliance .review. 

-: --- · lnftoductjon 
, ' I .. ·. ·' :,• . ,. ! ~~\ ., .• _. :. 

--- - The California - GlommtilriitY ... CGlleges"·;·cG>r:istltute tr-is:~ world's la·rgest cornrru:.inity 
cotlege system, with , 07-colleges irf 72 dl~trlcts,. enfolling. 2.3 million students. 
During 1B96 ~ 1999 · the .. CaJlfoirnfa .. Community · colleg'es' systerif. has : beein . 
implementing the' Telecomm1Jnicatloris 'and TechndlOgy , liifrastrllcture · Progrt:lm · 
(TTIP). 

'Devefsped as e result of a 1996-1997 ~trategic Telecommt.iiilcations Plan th~ough 
ari U.S. Departrrient of-; Commerce gr'ant) 'tlie Callforhia 'c.6mniunity Oolleg"es: TTIP 'is-.
designed to -be; implemented in· stag'es. The first stag·a:'of the· TTf P, referred to as · 
Technology l, was funded by'the state 'for thre~. years: 1996' - 15lS7 at -$9.3 
million·, 1997 - 1998 af $1'8 mllllori, and 1-999"1999- at'$2B million, respectively.·· 

Our mission Is to l!IUIW'll aqua.I aocess to 1111uoattan amt 10 promote educatton.al """811enmr tllrou,ghDut: ths Nation. 
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. . Technology I was successful in using t!J!chnology. to. link 124 sites, including the 
Chancellor's Office. Technology I had a systerr.iwide focus that linked the. California. ·· 
Community Colleges campuses together in four major areas: ( 1) data ~nd Internet 
access via connection to the 4CNet (~he statewide network in partnership with th~ 
California State University (CSU) system),. (;2) _video conferencing capabilities at 
each college· and district site, {3) dual ·satelllte down-link capability (analog and 
digital). for each college and district office, and (4) library automation and electronic 
information resources. 

In this environment of rapid development of technology . infrastructures in the 
California Community Colleges system, OCR initiatecf this . compliahce review,· in · 
part to ensure that students with visual impairments were provided access to these 
new technological opportunities. The results of this ·OCR review: may be.·;attributed 
to the work .of many individuals from all components of the California Community 
Colleges system, who creatively explored how to solve the. problems' a·ssociated 
with effectively serving students .. with visual impairments in a mainstream 
educational e.nvii:o:nment that is highly visual., .e.g., comp-uter.,;based information arid· 
Internet .research toels, as :well as the tradltionareducationa(·insttuctibnal materials' 
such . as printed boc;iks; written· examinations, ty!il·ed ·handouts·;· etc.'. 'When the 
problem~s'ofv.irag process : began,< the· solutior;is to ;some ; of .. : the. most difficult. 
questiq.ns·,were·in:many. instances no~ yet. iclentified •· · . :·. ; ·· 

,;,·· .. •'I 

Severahfaotbrs'''Played ,. a ·part· in "the ·final- outcome· of. this reViawc .First{ the· -
California·,©ommunity Colleges. system was· fortunate in-already havins· a .we11~·. 
established' statewide;:center· with.• a high level ·<:>f. staf{::expertise. dedica'.ted to 
supporting community colleges in providing sttidents ·· with: disabilities· access to· 
technology (known as the High Tech Center Training Unit or HTCTU). Second, at 
critical junctures in the resolution .. process of.tl'Jls case, the Chancellor.'.s. Office 
chose to break new ground. Third, adaptive t~d~·nology was ·sufficiently developed · 
as to· reel113tic~lly_ of:f;E!r. !!. coi;~ ,i:iff ec.tiye; . vja(?!~. !}glu~if:!!m, fo[ the. nE!edi:;, c:>.f th~ majority .. , 
of stL1~emt~'-wlth vl.suaf Jmp.air,r;l;i!\!!Qts. FinaJiy; prior tQ,.this i;:omplian.ce review, OCR· 
and tb~t.Chanceller.'s·Offi_Q~"na~::a longstanding· history anq ·pr~t;:tic.e of wor:king in 
partnership to :succ:ess~ft.:lll:y rei;plye issues c:oncerning civil rights,matters. ·· .· 

In short, as a result of the talent and commitment evidenced throughout the 
Oalifornir;i.;· Community : Coll~g\:l,S . ~ystem,: and·: in p~rticuiar ·the- willingness of . the .. ,· 
Chancellor's Offigei and its HTCTU to provide::leader~hlp and vision, this st.ate post
secondary E!YStem ri'ot only ·exponentially inc::reased_.print .and technology, access· oi:i 
its campqses; bwt the'. Calif9q1la Qqr;nm.qnity Collages systE:lm: ,has -gone on to. 
become nationally recogniz!;!d as setting the standards for' post~secondary state 

... 
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e systems w.ith reg.ard to. providing s\ydents with visual impairments access to print 
and computer-based information. 

• 
,'! ' •;. 

Some of the most· important accomplishments occurring· during the time period of 
this compliance review were (1 )"to establish statewide those best' practices already 

· being implemented at· some individual community colleges, (2) to maximize the 
colleges impact as consumers· by negotiating in unison with vendors of adaptive· 
technology, (3) to make receipt of technology grants from the Chancellor's Office 
contingent on a· showing by the grantee that technology purchased would be 
accessible, (4) to develop statewide access guidelines for Distance Education as 
well as the production of Braille/electronic text (which guidelines are how used as a ·. 
model nationally), (5) to require, thro·u~h passage of a state law; that ·publishers 
cooperate in providing printed textbooks in an electronic format to colleges in the, 
California state post-secondary system (thus 'eliminating the onerous task of 

'.scanning hard copy paper), and (6) to centralize, in one center for 1_07 colleges, the.' 
task of producing Braille and electronic versions of printed books/materials ... 

Legal Framework 
,• ·~ ·. 

OCR is"respon_sible for enforcing Section 504 and the Department impl~menting. 
Regulation at 34 Code ·of Federal Regulations (C.F.R.) Part ·104, which prohibit 
recipients of Federal financial assistance from the Department from discriminating 
on the basis of disability in programs and activities. OCR also has jurisdiction as a 
designated agency under Title 11, and the implementing Regulation at 28 C.F.R. Part 
35; which 'slm'ilarly requires equal educational opportunity IJ\fith regard to disability 
in public educational institutions, including public colleges and universities. Since 
the Chancellor's Office and California Community Colleges receive Federal financial 
assistance "through· the Departn:ient, as public· educatit:ina.1 ,institutions they are 
subject to •·OCR jurisdiction under both Section 504 and Title II, and the 
implementing Regulations. · 

This ccimplian·ce review · examined whether students with visual impairments, 
particularly blind students, were accorded an equal educational opportunity by 
California Community Colleges,' or whether they were being dfscriminated against 
on the basis of their disability [-34 C.F.R. § 104.4(a); 28 C.F.R. § 35.130]. The 
courts have held that a public entity violates its obligations under the Americans 
with . Disabilities Act when it simply responds to individual requests for 
accommodation on an ad-hoc basis. A public entify has an affirmative duty to 
establish a comprehensive policy ln compliance with Title II in advance of any 
request for auxiliary aids or services. In particular, OCR considered the effect of the 
Chancellor's Office "methods of administration" on the ability of the California 
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. Community Colle.gas · educational program to · accomplish their objectives wit~ 
respect to students witl!! visual impairments [34 c;F.R. § ·104.4(b)(4)J>· · 

.· . '. 

Title II of the Americans W·ith Disabilities Act·' (Title II) requires a public college to 
take appropriate steps to 'ensure that·communications with persons with disabilities 
"are ,as effective as communications with others" [28· C;f;:;R. §, 35;:160(a)]; OCR· 
has repeatedly held ·that the term "communication" in" this' context means the . 
transfer of information, including (but nof limited to) the ·verbal presentation of a 
lecturer, the printed text· of a book, and the resources, of the Internet, Title ll further 
·states that, In determining .wha~ type 'of auxiliary aid and service is· necessary, a. 
public college shall give primary consideration to the requests of the individual with · 
a disability {28 ·c.F.R;"- § 35·:1"60(b)(2)]rP' · 

.;;,;': .. . .. _, •' ... 
·In construing the co·nditi6ns Linder· which communication is "as effective ··as" ·that 
provided to riondisabled;·pers·ens/ on ·several occasions OCR has held that the three 

·basic components· of effectiveness are timeliness of. dell~ery~ · accuracy ·of" the · 
translation, and provision in a manner and medium appropriate to the significance 
of the message and the abilities of the individual with the disability. 

Survey/Self-Evaluation · .·. 
. '. . . . -~ ~' : '• ·: . ;I .- , . 

On September 18, 1996;· the Chancellor's Office ·distributed· to.· all. colleges., a,- .. 
survey}self•evaluatiorv:prepared: by OGR .. to ass.ass the··extent,,to,·,w,l;lich .:9olleges .· 
were •prepared to· provide ''aocess·:ta ;print and.electronic r information ,to>student_s , 

·with 'Visual: imp·aitments. OCR·' obtained·· a 100 ·percent response ,rate tck ,the ·, 
survey/setf..:evalUation - in · other words, every California.; Community ' College 
completed· '~lid returned the survey /self~ev.aluaticin •.to· OCR.' During · 19 9 7 the-1 results ,, · · · 
of this survey ·,were. oomplled0 ··and · analyzed by· researchers····Jamia - Dote~Kwan·~, .• ,,. 
(California State Urilvef.sity :at-:Los ·'Angeles) ·-and· Jeff Senge ·.i(.<;::alifornia Sta:te · 
University . at Fullerton), culminating in: an "Analysis and .;,flnal.' Repor::h of" the ·1:,. 
California Community Colleges Survey and Self-Evaluation: Information Acce·ss for 
Studer.its with Visual Impairments" (approximately 50 pages) received by.:Q,CR on. 
May 11; -1998. . ' 

OCR--Onsite Visits . 
·) .... 

On March 26;- 1997; OCR,met with thi:i Chancellor, the General .Counsel, and other· 
Chahbellol''·s Off.ice staff; to· notify them- that OCR was beginning onsite visits. to 
college campuses. During. Spring · 1997 :. OCR conducted fifteen· ~msite visits. tc:> 
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California Community Colleges throughout the state, 1 with the goal of completing 
at least one .onsite in each of the ten regions. In general, each onsite consisted of 
six components: 

First, at the High Tech Centers in the Disabled Student Ptogram and Services · 
(DSPS) Offices, OCR observed demonstrations of adaptive technology for 
the visually impaired. OCR also spoke with DSS staff regarding the 

·availability of alternative format for printed materials such as textbooks, 
examinations, class handbooks, and campus publications.· 

Second, OCR visited outlying computer labs used by nondisabled students, 
both within departments (e.g., education, mathematics, business) and 
gane.r:al "open" labs used by students to prepare course assignments. The 
purpose of .visiting department labs and open labs was to determine the 
degree to· which such mainstream computer labs are prepared to integrate 
blind students by providing adaptive technology; or whether the only means 

·of accommodating blind s"tudents wanting access to computers is to refer 
·.,them to the High Tech Center operated by the DSPS Office. -

Third, on campuses that had already developed a system for promoting . 
campuswide standardization of computer technology, OCR discussed the 

·cost . eff~tiverriess of the campus' master technology 
····committee/administrator addressing the issue of accessibility as early as 
·. possible when purchasing computer technology . 

' . 
··Fourth, at the campus library OCR shared resources ava.Uable to librarians 

seeking to ensure accessibility to blind and low vision patrons, and inquired · 
,about· the manner in· which ·books; as well as newly computerized 
.information such as card catalogues .and CD ROM resources, were being 

.·made accessible. · ·· ···--··· ·-

Fifth, with respect to distance learning and computer networks, such as the 
camµus LAN and the Internet, OCR spoke with pertinent campus 

1
. Those colleges were Region II Sacramento. City College !,February 7), Region· 111 Dleblo Valley 

College (May 14), Contra Costa College (May 14), CIW College of San Francisco (May 22), Senta· 
· Rosa Junior College (June 24), Region IV San Jose .Cfty College (March 11), DaAnza Collage (March 

11), Region V Sari Joaquin Delta College (May 13), Region 'vi Santa Monica Coilege (April 17), · 
Santa Barbare City College (April 21 ), Region VII Los Angeles City College (March 17), El Camino 
College (March 1 BJ, Region VIII Saddleback Col,lege (April 16), Region X Ssh Diego City College 
(May 6), Palomar College (May 7). OCR also met With the President of Ventura College on October 
HI, 1997 to hear about Its plans to establish a Braille Transcripflon Center. 
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administrators and t1:1chnicians tQ, determine what adaptive technology was e 
being used to provide access for the visually impaired. 

Sixth, at almost every. campus OCR spoke directly 'with blind students 
regarding their experiences in accessing computer-based information. and 

. printed materials; · 

OCR Summary Report 

On January 22, 1998, OCR issued its Summary Report based on the 
survey/self-evaluation results as analyzed in the Dote-Kvilan/Senge 
Preliminary Report; information obtained during the OCR onsite visits, and 
several . other sources of data collected by the California . Community 
Colleges. The Report's conclusions included the following: 

. . . . . . . - .... 

• Access to technology is recognized by California Community Colleges 
as a high priority for its students. Yet d.espite rapidly exp1:inding 
techn'ology· opp<;>rtunities for sighted students4 students with visual 
impairments faced overwhelming barriers to such access. 

• It is extremeiy expensive for community colleges to meet their legal 
obligations to provide communications as effective as those provided ei 
to nondisabled students when eacli college attempts to individually 
serve a handful of students whose disE!l:>ility requires print and 
computer-based information to be translated into an alternative 
medium. Consequently, students with visual impairme~ts, particularly 
blind students, who are scattered throughout the community college 
system, are· drastically undersel'\'.ed by Di.~.able.d Student Programs and 
Services. (DSPS) Offices whose budgets are stretched thin. 

• Braille proficient students are under-identified by colleges, the majority 
of ·whom are not prepared to provide timely Braille translations for 
examinations and classroom handouts, much less textbooks . 

. • Adaptive technology to eliminate most barriers facing students with 
visual impairments is on the market.· However, use of adaptive 
technology ·requires an ·upfront capital outlay and specialized . staff 
training not yet available. In many situations adaptive technology not 
only removes barriers to information/technology in ways personal 
readers do not, but in many cases adaptive technology offers long 
term savih.gs over labor-intensive methods of accommodation. For 
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example, once translated into the proper electronic· digital text, 
information can be cost-effectively output into a variety of alternative 

·.formats (e.g., synthesized speech, Braille, screen magnification) that 
will benefit not .only under-served students with. visual impairments . 
but students with other types of disabilities (e.g., learning disabilities, 
acquired brain injury, etc.) 

o Acquisition of technology and expansion into distance education, 
including the Internet, is . occurring at an explosive rate among 
California Community Colleges. Failure at this time to take into 
account the needs of students with visual impairments will foreseeably 
result ·in substantial investment to inaccessible ··products. an·d .program 
structures, · thus unnecessarily ·raising the · subsequent cost of 
accommodating students with visual impairments; anti in some cases 
precluding such ·acc.ommodation altogether. 

• Present methods -of administration. by the Chancellor's Office .are 
falling to effectively respond to the above . 

. Voluntary R£'.solution 

By letter ·dated January 22, 1998, OCR provided the Chancellor's Office with 
copies'eof;"the-:St..immary Report and suggested nine strategies as cine method- for 
addressing OCR areiiis. of concern. Those nine ·strategies were 1) undertake a 
systemwide cost-effective approach to purchasing; adaptive teohn"ology,. 2) expand 
the purposes and resources of' the state's DeAnza High Tech Center Training Unit 
to enable the·;Cehter.to provide :adaptive·te~hnolOgy·training more clos.ely aligned 
with the current ·-needs"of,the ··commUl'l1ty·colleges't'3)develop·Access: Guidelines 
for ·Distance ~earning ar:id Campus' Webpages, . 4) ask those receiving: technology 
grants' frorfi:;thei'Chan cell or •.s ·0ffice ·to ·ensure 'thaftechnolagy=purchased'with: those· - · ·· -. - ·· 
funds be; accessible td persons with disabilities, 5), adopt a system wide approach to 
translating printed materials -into electronic te1xt/Braille, a;g.;: ·an ,Alternative·, Format 
Center, 6) establish a central registry of textbooks · already translated into 
alternative format, such as Braille; sq that a textbook translated for !'!·student. at 
one· college ;may be re•used by students at' other colleges; 7·) make a, concerted 
effort to alert community college libraries to their print/computer·'' access 
responsibilitfes, and to· acql:laint them with resources available· to assist ·in:hetter 
serving patrons · with disabilities, 8) incorporate ·print. arid r computer-'based 
information access as a component of the Chancellor's Office ;(Vocational and· 

. Educational Services) annual reviews of the DSPS a·ffices, and 9) conduct ·a follow-
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' ' 

. up survey after· implementing such strategies to evaluate their impact on the 
colleges delivery of services to students with visual impairments. 

OCR staff met with the Chancellor. and his staff on April 20, 1998, in Sacramento, 
CaJifor.nia .. On· September , 0, 1998, the General Counsel of the Chancellor's Office 
provided OCR written assurance that the Chancellor's Office had either already 
started to Implement the preceding strategies, or that it intended to implement such 
strategies within the next two to three years. -

By letter dated October 1, 1 998, OCR communicated to the Chancellor that the 
General Counsel's September 10, 1998 written assurance, cot:Jpled with the 
Chancellor.'s Memorandum to Chief Executive Officers of the colleges and distriGts 
dated June 12, 1998, was sufficient to establish a basis for ,voluntary resolution of 
issues raised iri OCR statewide compliance review. The Chancel·lor was informed 
that in the next year OCR would look for progress reports by··January 30 and Ju'ne 
30, 1999. Thus, on October 1, 1 .. 998, OCR closed the investigative stage of the 
compliance review, and began mo·nitorilig the Chancellor's Office implementation of 
its strategies - to assist community colleges in their responsibilities' to provide 
students with visual impairments access to print and computer-based information. 

Progress Reports 

On March 9, 1999, and September 8, 1·999, the Chancellor:'s Office submitted 
progress reports tp OCR. By letter dated February 24, 2000, OCR commended the 
Chancellor's Office for four accomplishments in particular: 

1) the development of the Long Distance Education Access Guidelines· {which is 
now ·used nationally by other college's· and univf'.rslties as a model), 

2) the key role played by the Chancellor's Office_ in actively participating in the 
·negotiations between:the publishers'-legislative ,advocate; :au~hor-'.s "Office and 
the sponsoring organization surrounding Assembly Bill 422,which requires 
publishers of instructional materials, sucll as textbooks, to provide their 
product in alternative format upon request, · 

3) the progress made toward negotiating . several cooperative purchasing 
agreements (both for adaptive technology and for accessible mainstream ·. 
software such as Microsoft), and finally 

4) . the progress made toward developing a statewide Alternate Text Production 
Center to handle the more complex requests for production of Braille and 
other alternate format materials. 
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On May 29, 2001, OCR received th~. Chancellor's Office Final Progress Report. The 
progress reports received by OCR on March 9, 1999, September 8, 1999, and May 
29, 2001, show that the following activities have been completed: · 

Cost Effective Approach to Technology Acquisition 

Cooperative Purchasing Agreements • 
The Foundation. for California Community Colleges (FCCC) has; as part of its Higher 

. Education Cooperi3.tive Plirchase Consortium, negotiated favorable agreements with 
a number of ver;idors that provide assistive technology and services; In addition, the 
Chancellor's Office succeeded in obtaining a substantial augmentation in the 2000-
20001 budg:et ·for the Disablep Students Prqgrams and Services (DSPS) to provide 
funding for impleriier:itation of some of the programs discussed herein. One part of 
this augmentation provided approximately $600,000 to allow each· college to 

I· ··purchase etfUipment>and ·software. neces·sary·· to establish a braille· production 
capacify' at: the>locsW level •. f.irom: ·Ju!'y · 20GO to the· present,. the FQ:CC has 
conce171trated on developing and administering a CQoperative purchase package for 
this'·braille j:lroductio'h · equiprrfenv · 

. :~· ~ - ' ' 
....... ,."!I -

Specifically; the'. FCC<:::,· workihg with .t_he Chariceilloi''s Office and the· high Tech 
Traiiiirig Center Unify (HTC'iU), sollpited.bids and negotiated .a standardized br.aiile 
production package coMsistihg of an: Index Basic~D Braille Embosser, a scanner, 
optical characteit'rec'ognition software', and the Duxbury Braille translation program • 
To date; this package has baeh'pur.chased by ninety-two. (92) of the collages.at a 
considerable sa\iings· compared to retail prices. The standardization of tl:lis braille 
production ''package wlli ·allow for technical ·support and training. to be provided in 
coll'eg'Eis 'throu·gtt·'the 'H-PCTU. It• wm ··also allow· the . statewide Alternate. Text 

· .. p'rodu'Otlon 1CDenfer·lseie below) to prep•srre and '!rend ·:S:lectronic files ein·a stahda·rdized · 
format to permit qt.iick• onsite eimb'6ssirig Cif shorter braille documents;.· . . . 

Mor~over, the FCCC ·has afsO' established· agreements with ve~dors to provide . 
colleges With resources tt:f t:aptior'i··dlstance education and· audiovisual· materials. 
These · agi'eemebts provide competitive' fee rates and pricing structures that allow 
college1s td meet their obligatiori,to ensure sucti media Is accessible to· personi;1 who 

.. are deaf or hearing· impaired. . · 

Finally, the FCCC provides an online orientation covering accessibility issues for· 
vendors peirticip·atlng in the High Educ·ation Cooperative Purchase Consorti'utn [see. 
http :/lwww. foubd atiobccb. ord/documents/dOrientation 1 0•2000 ;do cl. . 

. ,., . 
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Access Provisions Included. In Vendor Contracts· e 
·in an effort to ensure that the goods and services provided under the Higher 
Education Cooperative Purchase Consortium Program are accessible· or can be 
made accessible to individuals with. disabiiities, all vendor agreements through the 
Higher Education Cooperative Purchase Consortium Program currently include the 
following provision:· · · . 

Both Vendor and Custom~r are committed to making the offered products and 
services as accessible to disabled and. Americans with Disabilities Act (ADA) 
compliant as possible. To this end the Customer will provide at m> cost to the 
Vendor. a five-day training program at the. High Tech Center Training Unit 
(HTCTU) De· Anza Community Ca>llege, Cupertino, CA. The Vendor eigrees to · 
send appropriate personnel to receive this special training program.: 

As a result· of further discussions between the Chancellor's Office end the FCCC, 
the FCCC has agreed to add the following language to all of its new agreements: 

Venc::(or hereby warrants that the products or services to be made avai11ible 
under this agreement fully comply with the accessibility requirements of section 
508, of the Rehabllitl3tiori Act of 197'3, as amend~d (29 U .S.C. 794d) and its 
iniplEimenting ·regulations set forth,, at 36 Code of Federal .Regulations, part, 
11 94. Vendor agrees to. ·promptly respond to and resolve am{ complaint . . 
regarding accessibility of its 'Products · or services, which . is ·brought" to its-
attention, Vendor further agrees to indemnify and hold harmless the Fo.1.,1rida:tion 
for the' 'California Community Colleges, the Chancellor'.s Office af the, California 
Community Colleges, and. any California community college purchasing the 
vendor·•s products or services from any claim arising out of its. failure to comply · 
with the . aforesaid requirements. Failure to' comply with the.se requirements : 
shall constitute a breac:hand b.a grounds for. terrninat]on· of· this ag.reement. 

Finally 1 the Chancellor's Off.ice has recommended that fOCC contact each of its 
current vendors and give them a deadline by which they wm be .. expected to 
provide written· assurances that their products meet the new requirements. The 
FCCC could then exercise its right to cancel any agreement with a vendor which 
fails to make appropriate ch.anges in its products. · 

Vendor Negotiations . · · 
The ·FCCC has continued to work specifically with Microsoft to discuss tj:ie need for 
built-in accessibility features (particularly for their . databaise appljcation entitled 
Access). The FCCC has had a number of ongoing discussions with Microsoft, but 
did not feel that formal correspondence· would contribute toward future progress in 
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this area. Instead, Microsoft has committed to coritinue th~ dialogue between the 
two entities .·as they work towards complete accessibility of their products. 
R1;1pre!?entatives from both the FCCC _and. Microsoft have agreed that incorporating 
acicesslbllity into . new product development. will E!dd · value· to the· process, and · 
result in a more usable product~ 

Microsoft has stated that it is committed .. to accessible technology for everyone, 
and has launched a website . (www.microsoft.com/enable/) that provides 
accessibility information for users, and allows users to contact specially· tr.ained 
staff to discuss accessibllity solutions. The customer service support personnel.: at 
Microsoft are available .by telephone to respond to inquiries rega.rding accessibility 
at 1 800 426-9400 or TTY 1 800 892-5234. 

Adaptive Technology Traini_ng 
J ..... _,.· 

As described in its website at http://www.htctu.fhda;edU, the High Tech Center 
Training Linit (HTCTU). of the California Community Colleges is a ,state7of-the~art 
traininQ:;,;and support .facility for community·:college faculty wishir.ig to acquire, or 

.,,. ·• . improve;'teaching skills, methodologies; anc;l pedagogy in Assistive and Instructional 
Computer Technplogy. The ·Center. ·supports . Assistive ·Computer. Technology 

.

. . ... programs at one-hundred .fourteen California community colleges .. More than seven. 
thousand students.· with disabilities are :currently .enrolled. in High T,E;ich Center· . . . . . ' . 

.. •.:..~" programs: state~wide. . .. 
Now en~ering ·its twelfth year of operation, the High Tech Center Training Unit 

·carries -,:out' extensive ~esearch, testing:: and .. evaluation ··of,, new and . emerging 1 

technologies of.. potential· ·benefit to persons with disabilities. The ·Center's findings 
are·,.macie available ·:·through ·a series cif.· continuously-. evolving -tr.'ainings and, 
workshops attended. each. yeat by hundreds of Callfomia community college· . 

--· -· ----·· ·---facult-y-i-:.:__ .. --"' .. :.:;.~ .... -"'-- --~"·. ··-'·-:-·-~··.·""'"_.,:.,~--c·-··· -·:·-· - . .. . ... -, .. ,. ·.::·,.;. __ -:_..,.,-.,-_..,.,. . .,..-,,..: .---~-::-:--:.c.,• .,, ... -· .. ::.-.·. :.•;,::;.: .. :.:.:::'. ,· 

. e-

. ,(: 

. HTCTU Library Access Training . 
The HTCTU .developed and delivered thirteen 
specifically towards librarians ·and library staff 
description). >, · · 

:,·, 

( 13) . tri;iining. workshops geared 
(see below, Library Access, for 

HTCTU California Vhtual College (CVC) Training . . 
The ,HTCTU qonducted a ·comprehensive survey of each California Virtual .,Coljege-· · 
(CVC) site in order to ·determine the present level of knowledge· and expertise about · 
accessible design and:future training needs. Faculty and staff i:it the CVC· centers 
are incorporating accessibility for students with ·disabilities in the design and . 
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delivery of curriculum,· web pages, anq. other in13tr.uctional materials. eve staff are 
also beginning to Incorporate universal access design concepts to ensure accessible 
electronic media for online ·distance education. The HTCTU will soon ·be in a . 
position to expand its training f.or eve staff and its. efforts to work with the eve 
centers. Part of the budget augmentation for fiscal year 2000-2001 increased 
funding for the HTCTU and a new fµll-time Instructor/Specialist was recently· hired 
to support the development of accessible web-based instructional resources. The · 
Chancellor's Office has also taken steps to supplement the training available to 
eve staff by providing a one-time augmentation of approximately $1 50,000 to the 
Professional Development Center to contract with outside tra.iners recommended by 
HTCTU. (see below, Distance Education, for further description of CVC 
accessibility activities) 

Distance Education and Campus Web Pages 

Distance Education Access Guidelines 
The Chancellor's Office established a Distance Education Accessibility Work Group 
to develop comprehensive guidelines on making distance education accessible for 
students with disabilities. The work group, in consultation with the HTCTU. 
developed a comprehensive technical assistance publication ·entitled Distance 
Education: Access Guideiines for Students with' Disabflitles. Posted at the HTCTU 
website at http:/lwww.htctu.fhda.edu, these guidelines contain the ·basic 
requirements for providing access for ·students with various disabilities, including 
visual impairments. These guidelines also identify specific· access modes for the 
delivery of distance education instruction. It should be noted that the Distance 
Education Access Guidelines were finalized after being reviewed by a variety of 
groups within the California Community Colleges system including the Academic 

· ·· Sen.ate Committee, DSPS Regional Coordinators, and the High .Tech Cent~r Training 
Unit (HTCTU) Advisory Committee. To OCR knowledge this was the first distance 
education access standards adopted by a statewide educational system.· These 
guidelines are now being used around the nation as a model for post-secondary 
institutions seeking to set standards to ensure that students with disabilities have 
access to distanct? education programs. 

' ' 

California Virtual College (CVC) - Distance Education Resource Canters 
The · Chancellor's Office, System Advancement and· Resource Development 
Division, has awarded grants to fund four regional centers, known as California 
Virtual Colleges (CVC), to increase delivery of curriculum through distance learning 
conducted online. The grants require the !;!taff· at the four centers to, among other 
things, provide technical assistance and support for colleges and individual faculty . 
members about how to make distance education courses accessible to students 
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with disabilities. In particular, the staff at these centers will assist colleges with. 
respect to providing access to Web pages and other computer-based instruction for 
blind ~tudents, the captioning of auditory info_rmation for students with hearing _ 
impairments and the provision of the accommodation of test proctoring in off"site -

. I . . 

- locations. · 

The four CVC regional canters are loc_ated in the Greater Bay Area (Foothill-DeAnza 
Community College Dlstrict-DeAnza Collage), Greater Los Angeles Region (Rio 
Hondo College, in collaboration with Pasadena City College, Long Beiac:ih City -
Colleg~, and College of the Canyons), Southern Los Angeles, Orange and San 
Diego .Counties (Coastline Community College, in cooperation with San Diego 
Community College District), and Allan Heihcock, Butte, Merced, and Victor Valley · 
Colleges (Cerro Coso, in partnership with the Los Rios Community College District!: 

; · In addition to the abov~ grants, the Chancellor's',Off-ice awarded an additional· grant 
to support the development and ·dissemination of distance· edut:aticin standards, 
training: resources anci exemplary practices among distance edi..Jcafors. A major 
com-poh~nt of the grant Was the exchange of research information and resources 
as welL'.as consultation arid technical assistance on accessibility requirements for 

. . students with: disabilities: The grant· w.as awa.rqed to El Camino Community College 
A District; El Camino College ln partriersh.ip with Santa Moriica. Collegei, Santa Rosa 
W Junior College, the four California Virtual Collelge (CVGl Regional Centers, @ONE, 
, . and other relateci'progtams ·and organization's. · 

,:.::·_ 
' . -

Finally; the Chancellor's Office·· awai'ded· 1 a grant to provide training, technical 
support, and online resources assciclated with the creation ·of accessible video ahd. 

- Web b.~sed education. The grant provides $360·,ooo over a two-year period to ttie · 
Foothill~DeAnzei ·comiiiunit'{ College bi'strict to bei: carried out by the' HTCTU, which . 
is located at DeAnza College. Through this grant CCC staff arid faculty as wall as 
CVC regional center staff will· have access· to highly specialized -trainings., (see:-_ -
description of Adaptive Technology ·trainings, ·above), guideliriest tect-iiiologies, and 
techniques used for creating accessible distance education resources for students 
with disabilities. · 

Linking Technology Grants to Grantee College's Accessibility . ' . . 

At this time, California's primary support for technology procurenierit by colleges is 
- ' 

provided through -the Telecommunications and Technology Infrastructure Program 
(TTIP) funding for 2000-2001 which is· distributed through an ·allocati6h formula. 
Districts receiving TTIP funding for 2000- 2001 will be reporting ih the next few 
months on how they have used their funding to provide access for studeirits with 
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disabilitie~. to the technology resources .supported with state funding. Districts will e 
specifically be asked to indicate the . extent to which accessible qomputer . 
workstations are currently available to students with disabilities. Beginning in· . 

· 2001-2002, districts wlll be required to explicitly discuss ho·w they will address 
accessibility issues in the plan or certification document they must submit prior to 
receiving their allocation of TT!P funds. 

In addition, the Chancellor's Office provides funding . for. the acquisition of 
technology through a variety of grants. All grants curnmtly contain. a provision. 
requiring that software or hardware purchased with grant funds be accessible or 
that appropriate adaptive equipment is obtained in order tq provide access when 
needed. That provision included in grants reads as follows: · 

By signing this agreement, Grantee assures the state that it complies with the 
.Ameiricans 1Nith·Oisabilities Act (ADA) ·at 1eso.(42 U.S.C.12101 et seq.), 
which .prohibits d.iscrimination on the basis of disability, as vyell as all applicable 
r~gulations· and guidelines issu.ed pursuant to the. A,DA. Grantee shall, upon 
requ~st by any persi;m, make any materials produced with grant.ft.1hds available 
in braille, large print, .e!ectronic text, or other. appropriate. alternate "format. 
GrC!ntee sl")all esta.blish policies ·<!nd proce,dures to respond to sucb requests in a. 
timely manner.· All data-processing, telecommunicatiQns, ~nd/or electronic and. 
informi;ition technology (including software, equipment, or other i:"'spurces) 
developed, procured maintained or Used, under this Qr!'lnt, . whether .purchase~, . 
leased or provided umfer some other arrangement, shall comply with the 
regulations implementing Section 50~ of the Rehabilitation Act. of .1973, as 
amertd~d, set f.orth at 36 C.F.R. 1194. Design of computer or web"based 
instructional materials shall conform to guidelines of. the Web Acce.ss lnith:itive 
(see. http://www;w3.org/W.Al/.GL/WD-WA!-HAG) .or ~imilar guidelines develq,pe-d 
by. the ChanoeUor' s Office. 

. . 
• •- -· ··~- • ••·• • ••• • •·· - • I• • ·• •• • • • - • ' • •' • • 

Printed·Materia!s Provided in Electronic Text/Braille. 
. ' 

Alternate Text Production Center (ATPC) 
In addressing the needs of colleges to· provide printed materials in alternate media, 
the Chancellor's. Of;fiqe decided upon a two-prongr;id appro1:1ch; The Chancellor's 
Office concluded that colleges should have the capacity to produce some braille 
materials on-campus. This was considered to ·be particularly important in dealing 
with class handouts and documents with a short useful lifetime .. However, 
producing textboQks. and oth~r \ong or more complex materials was felt to require a 
level of expertise and staffing which could not be cost-effectively duplicated at 
every campus. Thus; the Chancellor's Office also decided to establish a statewide 
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Alternate Text Production Center (ATPC)_ which will serve all California community 
colleges. The ATPC will obtain electronic teXt from· publis.hers or produce it using 
scanning technology, provide electronic text to colleges for direct use by students, 
produce materials in braille ot large print, and/or send· form1;1tteq files. to colleges for · 
production of braille materials onsite. 

In April 2000; the Chancellor's Office issued interim guidelines ("Guidelines for.· 
Producir:ig Instructional and Other Printed Materials in Alternate me~ia for Persons 
with Disabilities") to assist colleges in handling request for production of materials 
in alternate media (those guidelines are posed at the HTCTU website at 
http://www;htctu.fhda.edu). 

~ ' .-. . : .... 

In October 2000, the Ohancellor's Office released a. Request for Application (RFA) 
to establish the A TPC. By telephone on June· 22, 2001 1 the General Counsel·· for 

: · the Chancellor's'Office"informed OCR thatVentura Community College would serve 
as the ATPC· for· both "Braille prod1:1ction and e-rext cohversicin. It .wa$ anticipated 
that the grant would be awarded. and the project underway during Summer 2001. 
The :Chancellor's Office is requiring that the ATPC establish· mechanisms for 

· · 1::' • providibg services to other ·colleges and universities·on a contractual fee-for-service . 
basisl''1 ·· . 

:-;:•. ~.. .···: .~ .... ~. e Standardized Assessment Instruments in Alternate Media. 
· ' The Seymour-Campbell Matriculation Act of 1986,(Cal. Ed. Code 78210 et seq:) 

establishes a system of assessment testing and counseling for alt community 
colle·ge stu'dehts. The matriculation regulatkins adopted by the Boardwf Governors 
(CaliCode ·.Regs:, tit. 5, '·55;500 et seq.) have for years reqCiired colleges· to ensure 
that their assessment tests are made accessible ,for students with: disabilities, but in 
·1999· the ''Cheincelloi"s· Office'.~Matrioulation ·Ad'V'isory·::Commfttee _vcited.<to require · · · 
that_· publishers·· of c.ommerC::ially produced ·tests- be requi~ed::to: make their tests.· 

·· · - availame"iri alterriatei·'fuedia-·on-feqt1est;·:i-his · reqtiiremenf was incorporated into, th.Ei"·"'-'·
new standards for approval· of. assessment tests issued .in Febrwary 2001 . The list 
of instruments· approved by the Chancellor's Office is being revised based on _these 
new standards, arid publishers will be asked to affirmatively certify that they.c:ire in 
compliance with this requirement. Such certifications have not yet been r-eceived 
by the Chancellor's Office. In addition, the Chan~ellor's Office is surveying all 
colleges to ascertain whether publishers have. supplied testing materiais in alternate 
media when requested to do so. The Chancellor's Office has indicated that it will 
contact' any publisher who is reported by colleges as not appropriately responding 
to requests for alternate media. · · 
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State Lew {AB 422) ~equlring Textbook Publishers to Provide Alternate Media e 
On. Septembe·r ·1 s. 19S9, California Governor Gray David signed into law Assembly 
Biii 422· (Steinberg) which requires publishers of instructional material to. provide 
the material at no cost in an electronic· format for use by students with disabilities 
at the University of California, California State University, and California 
Community Colleges. This law became effective January 1, 2000. Information to 
colleges regarding how to implement AB 422 was included in the "Guidelines for · 
Producing Instructional and 0ther Printed Materials ih Alternate Media for Persons 
with Disabilities" released by the Chancellor's Office in April 2000. 

. . 
Following a request from Assemblyman Steinberg's Office for a p~ogre$s report on 
the implementation of AB 422 within the California Community College system, 
twelve c"olleges v~luntarily prcwided information. that was used by the .Chancellor's · 
Office in February 2001 to respond. Thereafter, on April M, 2001, a meeting· was 
convened by Assemblyman Steinberg. on April 11, 2001 , to discuss' strategies .,foy 
implementatlon of AB 422. Those attending the meeting irjcludecl representatives 
from ttii:l publishing industry. and ·from all three ·of the system wide offices ·for the 
systems of- public post-secondary education. One·outcome of the meeting was the 
establishment by the. Chancellor's Officei ·of a Listserv to provide a· means by.which 
those serving students with dh;;.abilities in all three segments can communicate and · 
exchange information about the implementation of AB 422. The industry A 
representatives also identified a>person'with. each maJor-publlsher who,would·serve W 
as a single poirit:of contact for reqUestS"' under AB 422•' · 

Finally, on· a national level OCR-1·n6tes:-that in a meeting on June 27r 20.01, the 
Association ·of- American ·Publishers, reached a final agreement on the- text of 
proposed -national legislation entitled the:lnstr:uctional 'Materials Accei?sibility Act of 

····2001. · Participants, at· the meetiMg included the •Americ~n -Foi.mdation ·forAhe': Blind . 
(AFB);' National. Federation cf the ··Bli.nd; American Council ·of the Blind, . and .. the 

... Assciciatlori .for: 5dubatlbn arid Rehabilitation' ·of the ·Blind and Visually: ··impaired,. : ··· 
Recording for th~ Blind & Dyslexic, American •Printing House for th.a l;!llnd, the 
TexasEdbcationAgency; and other constituencies of the AFB Solµtions·Forum. 
These organizations intend to work:together to develop the.necessary strat~gies to . 
get" the bill. introduced; passed· and signed into law; .. 

. ' 

Gentral Registry OfTextboO'ks in Alternate Format 

In the Chancellor's March 13, 1998 progress ·report to OCR, it agreed that a 
centralized registry of textbooks available in alternate format wouli:I be a significant 
resource to the colleges·. Accordingly, the HTCTU staff developed a Web page 
where colleges may list books which have been produced in alternate media. DSPS 
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staff, librarians, and ADA coordinators can send em.ail requests and obtain boo~s 
which :have been produced in alternative formats by other colleges. The registry 
can. be:.accessed ethttp://htcoff1.htctu.fhda.edu/tango/bookex/bookex.html 

Library Access 

HTCT4 Training for Libraries 
The HJCTU developed and delivered thirteen (13) training workshops entitled 
"Assistive Computer Technology for Library Access" between July 1998 and 
March 2.001. Literature announcing these training opportunities was targeted to 
librariahs and library 'staff. The "Assistive Computer Technology for Library Access" 
training focused on key concepts related to internet-based library automation 
systems, access issues, basic capabilities using · selected asslstlve computer 

. techno,ogies, and evaluation measures for determining the accessibility of web 
interfaces provided by different-.electronic library databases. 

These two-day training courses provided Librarians· and Library staff with hands-on 
experier;ice ·in the. use of assistive computer technologies typically found in the 
library !setting. A total of ninety-three (93) participants attended the· training. Of 
these 1 participants, twenty-nine (29) indivi.dui:ils attending· the training were 
librarians and{ or libr.ary staff. The total training participants 'represented fifty-nine 
(59) of the one hundred and eight (,1 OB) California Community Colleges. The 
HTCTU is in the process of hiring new staff and, once this process is complete, 
expects to offer additional training for librarians and library staff. 

During1 the Summer 2000 term, the HTCTU conducted a survey of eighteen ( 18) 
training participants representing. California Community College Libraries .. The 

· purpos'e '.'of . the. survey was to .. determine · the'. present avallabillty: of. assistive . 
technologies and the perceived· training and support needs of Librarians. AlthouQh 

. the:respo~se .rate-from the su11Vey was· not· sutffoient.to.·produce ar;iy valid· findings,·-···: .. 
the information that was collected led to the creation of . an ·audiovisual (VCR 
format' video) resource intended to provide Librarians with basic information about 
assistive computer technology. The audiovisual resource material will be compiled 
and released during the Summer 2001 term. Librarians and/or ·ubrary staff that 
w~re ~nable to attend the training at the HTCTU may view the audiovisual material, 
and co'ntact the HTCTU for additional assistance. 

At the onsite of the training workshops, the HTCTU established a Listserv for 
Librarians . interested in discussing issues related to the ·installation and a 
maint~nance of assistive computer technologies i.n library settings. This Listserv 
provided a forum for follow-up communication and technical. support among 
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professionals interested in ~~slstive ··computer techno!og.ies, strategies,. and 
solutions In the Library· setting.·.· 

In addition, Peggy Tate, a· Specialist in the DSPS Unit in the Chancellor's Office 
madei ·two presentations on access fcir students in the library setting. These 
presentations were: October 4, 2000 - Annual Library Deans and Directors Training 
(Sacramento, CA}, DSPS Update, and November 9, 2000 • Library and: Learning 
Resources Second Friday: Stay· at Work Conference Series (Sacramento, CAI DSPS 
Update. · 

Funding Request for Lfbrary:.Access 
The.HTCTU, In cpoperatlon with the Chancellor1s Office,· and .Librarians throu.ghout 
the· State; . formulated··· a oomp~ehensive 'hardware ·and software ·list •.of assistive 
computer technologies heeded iril · libraries'· ·and an associated budget . -for the,. 
statewide costs or these systems;; The plan calls for spending approximately; .. $11 · 
mil'llon to provide thr.ee ·accessible workstations (one for the blinc:t and visually 
impaired, one for the learning disabled,' and one for those with limited r.nariual 
dexterity) in each college library. This information was ·incorporated in' the .Budget. 
Change Pi'c'ip'tisal · requestihg···fundirig for the·:Techliology U Strategic· Plan;: ·which 
Plan°'(l"Eiquestihg a· total of· $94 million"in State .funding):· was not included in the 
Gover:ncn''si"proj:ib'seid buag~t for 2001-2602:·H0Weivei", -the·Chancellor's Office and A 
other group·s within the ·community college system' continue to· advocate for its W. 

· fundihgthrough' the•legislatiVe budget, process. U·the Tech II Plan ismc;it fumded .for 
2001-2002, the Chancellor's Office believes that it is likely that•fundihg will be 
sought agElin in future years and that the Tech II Plan will ultlmately be funded in 

· somedorm;: 

' " •• _ r .. ...... Annual DSPS;Reviews 
......... 

·.:.:.' . .. 

The. Chancellor's Office has developed· a· checklist which is used· by -..thi:i: review _.,, . 
teams conducting Disabled Students·· Programs and . Services (DSPS). program 
reviews to ensure that they address information access issuesAor students with·· 
visual"lmpairmeints; hi addition, the Chancellof's Office. ls also· using this. same 
checklist when its contractor conducts civil· rights reviews of vocational ed1;1cath:m · 
progra.rns at the,co11~ges.- · 

Follow-Up Survey of Colleges . 

. Once the Alternate: Text Production.·Center·is fully operational. for the 2002-2003 
academic year the Chancellor's Office Intends to conduct a survey of the California 
Community C~lleges to determine the impact the activities of the Gt) an cell or's 
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A. Office have had on enhancing the abilities of :the colleges in providing. students 
W' · with visual impairment access to print and computer-based information. This 

follow-up survey will document improvement in delivery of services and_ provide a · 
comparison to the results of the original OCR survey conducted five years ago at 
the· beginning of this OCR compliance review. 

In closing the OCR monitoring stage of this compliance review, OCR wishes to 
thank the numerous individuals whose hard work and commitment to acces·s have 
contributed so significantly to the accomplishments of the Chancellor's Office 
described. herein. In particular, Vice-Chancellor/General Counsel Ralph Bfa6k and 
HTCTU ·Director Carl Brown,. along with consulfant and Assistive Technology 
Specialist Laurie Vasquez from Santa Barbara City College, have demonstrated 
initiative and leadership that has enabled the. California Community Colleges to 
acquire a national reputation as a model and resource for other post-secondary 

·. ·educational institutions who arei seeking to strategically· and effectively serve a 
compohe.~t of the student community that has been historically difficult to provide 
equal ·educational opportunity. . ' 

If you have any questions·, please c6ntac~ either Paul D. Grossman (415) 556-4275 
or Sarah Hawthorne at (415) 556-4158. 

Stefan M. Rosenzweig 
Director 
San Francisco Enforcement Office 
Western Division 

cc: Ralph Black, Vice-Chancellor 
General Counsel, Chancellor's Office 
California Community Col.~eges 
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Education Systems Unit 
915 L Street, 7th Floor Fax: e Sacramento, CA 95814 

Ms .. Harmeet Barkschat 
Mandate Resource Services ' . 

Tel: (916) 727-1350 
5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 Fax: (916) 727-1734 

Ms;' Sandy Reynolds 
Reynolds·Consultlng Group, Inc. Tel: (951) 303..:3034 P.o: eox a94o59 
Temecula, 9A · 92589 Fax: (951) 303-6607. 

Mr. stev~ smith __ . _ . 
Steve Smith Enterprises·, Inc. Tel: (916) 852-8970 
2200 Sunrise Blvd., Suite 220 
Gold River, CA 95670 Fax: (916) 852-8978 

Mr. Robert Miyashiro 
Education Mand~t~d. Cost Nej:worl< Tel: (916) 446-7517 
1121 L Street, Suite 1060 · 
Sacramento, CA 95814 Fax: (916) 446-2011 

Mr. Arthur PalkowltZ e·, San Diego Unified School District Tel: (619) 725-7785 -
Office of Resource Development 
41 oo Normal Street, Room S209 Fax: (619) 725-7564 
San Diego, CA 92103-8363 

Mr._ Steve ~hlei!cls 
Shields Consulting Group, Inc .. Tel:· . •. (916) 454~7310 
1536 36th Street 
Sacramento, CA 95816 Fax: (916) 454-7312 

Ms. Betti Hunter 
Centratlon, Inc. Tel: (866) 481-2~_21 
8570 Utica Avenue, Suite 100. 
Rancho Cucamonga, CA 91730 Fax: (866) 481-2682 

Mr. Wllllam Duncan Claimant 
West Kem Community College District Tel: (661) 763-7700 
29 Emmons Part< Drive 
Taft, CA 93268 Fax: 
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Mr. Erik Skinner 
California Community Colleges Tel: (916) 322-4005 
Chancellor"s Office (G-01) 
1102 Q Street, Suite 300 Fax: (916) 323-8245 

- Sacramento, CA 95814-6549 

Mr. David E. Scribner 
Scribner & Smith, Inc. Tel: (916) 852-8970 
2200 Sunrise Boulevard, Suite 220 
Gold River, CA 95670 Fax:. (916) 852-8978 

Ms. Ginny Brummels 
·State Controller's Office (B-08) 
Division of Accounting & Reporting 

Tel: (916) 324-0256 

3301 C Street, Suite 500 Fax: (916) 323-6527 
Sacramento, CA 95816 

Ms. Jeannie Oropeza 
Department of Finance (A-15) Tel: (916) 445-0328 

. Education Systems Unit 
' 915 L Street, 7th Floor Fax: (916) 323-9530 

Sacramento, CA 95814 

Ms. Susan Geanecou 
Department of Finance (A-15) Tel: (916) 445-3274 
915 L Street, Suite 1190 
Sacnill'!'li:trito,pA 95814 Fax: (916) 324-4888 

II Mr. Keith B. Petersen Claimant Representative 
SlxTen & Associates Tel: (916) 565-6104 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 Fax: (916) 564-6103 
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-Mandate Reimbursement' Services-

Sen Diego 
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Fax: (858) 614·864!j , · 

'':-J1 .. 

KEITH B. PETERSEN,"MPA,-JD, President 
E-Mall: Kbpslxten@aotcom 

Sacrilmanto 
3841 North Freeway Blvd., Suite 170 

-· _ · saoramelilo, CA 95834 
Telephone: (918) 665-6104 
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Re:' Test Claim 02-TC-22 
West Kem Community College District 
Disabled Student Programs and Services 
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........ 

Ms. Paula Higashi, ExecutiVe Director:· 2 .. June 24, 2008 

only source of funding to implement the underlying federal mandate which the state 
chose to impose on the college districts. 

PART A. PROVIDING DSPS SERVICES 

1. The Rehabilitation Act of 1973 Imposes a federal mandate on the states 
that Callfomla has elected to increase and to Impose on the community · 
college districts. 

The DSA·(~~rts~~~'!ihaHs~ction 504 of Rehabilitation Act of 1973 is an underlying . 
federal mandate imposed directly on community college distriCts. The DSA (19) cites 
Hayes for thisTiooncluslc~r.: " . . · 

~WB~ij~tH~~~-fuf'.gb~emment imposes costs on· local agetlCie~·tliose costS'are 
·ntit'rnaiiH'affi(f tiy"the:state and thus would not reqliire a ~tiit~.'iiyb,~ebtjdl't""' .. , 
Instead, such costs are exempt from local agencies' taxing an4 spehCIJng· , .. ' · 
limitations. This should be true even though the sta~ ~.~$. ~Clc>RWii;fa~: :'.. ·· · . · .·. 
implementing statute or regulation pursuant to the feaetil manilate sc:>'IO-ng'as· 
the state had no 'true choice' in the manner of implem~ntatior:i Qf the fed~ra.I 
mandate.D · ·' ·o;;; ... , .... ,. . ., 

. '·;. '- . - ·~ ... ~·~ .. -.. ..... 

The relevant holding from Hayes is more spe'bffie( · 
., "j ,! . 
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e prog~m activities that are federal activities the· state has decided to redirect to the 
· college districts without subvention of funds from the state activities imposed on "the 

school districts that are !n excess of the federal special education requirements. The 
Commission must make the same Hayes analysis in this test claim because the . 
Commi.ssion asserts a pre-existing and underlying federal mandate. 

... 

Althouglil 29·U.S.C.A .. § 794 does-prohibit c;liscrimination by postsecondary and ' 
vocational education programs receivingJE:)deral funds, it rriustbe viewed and·. . 
interpreted within the larger context of the Rehabilitation Act of 1973. 29 U.S.C.A. § 
721 requires the ptate~ tq develop and enact. a state plan that implements the Act's . 
substantive requirem,ents,' and specifies that the states are ultimately responsible for ·. 
reportin·g and compliance., 29 lJ.S.C.A. § 714 states: "The application of a11y State rule 
or policy relating to thJi:t.administration or operation 9fprograms funded by this. chapter 
[49 U .. S .. C .A. § 701. et seq,] (incluc;lirig .any. rule or polioy:,based on State interpretation .of 
any Federal law, regulation, or guideline) shall be identified as a State imposed . · :.::.;.;. ... 
requirement." 
' ... •• ·. '~~~·'•\:.:·:.!-'.\~•· :.'lf.~.1'1; .. •' ' ,• 'r ·:,i_: , 

.:r;h~, saf)'le;r'ationa.1~.~~-lif:!.sJQJhe Lucia Marp1ograrn~sh)ft jssue, -li:i Lucia:·Mar; the 
California Supreme CQ.Y.~·fQy~nc! ,th!i:lt _Article X!ll a,. Sectjqn 6 :Was)nt~ndeq·,to ,preclude 
the state from shifting to"local agencies the financial responsibllitY for providing public 
servicel:l•·:.:The.·Q§A·(1~.~.7) ~ss~rts that.tf:te~9.is no L.,uc;ia Marshift'bet,qause the colleges 
"have ~·tPre~xis.th:ig and continuing"(i,1;1ty"..to .provi~e these seir:vj~s; The ;Department of . 
Rehabi!$1,tjpn i~,a .stat~,a9~11cy.: .. Education·Code .S~ction .673~0 shifts,fin!incial · 
respqnsibiUty. for th.e . .:Se,rvi~*3 .• to ;~i~a~led st1;1del'.)ts from -tt;iis state agency tQ. community · 
coll~ge:,distri$.; ~~e~fo~; ~·.~Us.forth,ose distr;i~ to supporta,tnewpn;!gram~ within 
the meaning iof $ecµpo.6r:' A§s,1t1mimg .tq .the:contrary that t.he. JJ,SA· as~ertio.n . is correct, 
the DSA does not compare or quantify th~ scop~, 9f the ~pre-existing• federally-, · · · .. · 
compelled duties with the actual responsibilities shifted from the state Department of 
Reh~Qjlitation tp the college di.str:icts and whe,ther the OSP$. funds :cover these. excess 
costs: ., · ·· · · · 

-~ 

~.:··. :······:·_"."'' ··:.·;;-·-·-"".T"""i .... ;.~ .... :. ·•1 ....... -·:·;· . ''.:_ •• · •'·'·' • .-··.~·:;_:~~·-.-~·~:.AT ... -.... ·.··:·-·-:•·:"/'"·~t;.·:.i·;::-r·· ... ·--··-··-·-·· 

2. The .. Arl'lerl~!ln~s wrttt Ols.blli:ti.111~ Act of ·19.90 lmpQ$es a. general .i!civll, · · 
.. · :.,·,. rights'f,fl:t~.~r-.l.r:n•11da~)'i'lipl:-!~.Hc and pllivate entltlei;s wltl;t" · ·· '·' ·· 

nol\~is~!'il1Ji'1•t:i9ni!IJ.n,J \ilc;~lblllty requirements':almllJ1r to tf'le,.: : '··· 
. Rehat.lll~ti~m'Act,of 1!:173,.whlc.h has been made .more specific by the State 

. of.California.-::" ·x, ,, · -~~ '·'' ,. · ,.,. .. ; ·...--. · 
._, .... 

The DSA (9, 18; '.19) .asserts that the.American's with 'Disabilities Act of-1990 is ra" ,.. - ·0 • 

federal mandate, without regard to the receipt of federal funding, upon tl:le·,colleges riot · 
to discriminate and to.provide reasonable accessibility independent of the Rehabilitation 
Act of 1,~73; ·and that.these duties are not reimbursaple:,pur:suant to County of Los . ·· 
Angeles,,.- ·The DSRS program places the colleges in th~ same sltuatioii as school 
distriets irnplernenting,11:\e ~v.oluntarY' integration programs that were the subject•Of the 
Long Beach cas.~.(22pQi:ilApp.3d 155)• 'In long Seach,·the·State asserted·that · ,. 
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various.executive ·orders ·did not mandate·a higher lever ofservice or a new program 
because "school districts iii .California have a constitutional duty to make an effort to 
eliminate racial segregation in the public schools." The court-concurred that there was 
an existing duty to.alleviate·racial segregation and tlie'executive orders were not new 
programs, but they were·'.a higher level of setvi6e because the requirements of the 
executive orders "go beyond constitutional and case.law require1T1ents.",. Further, that 
"[w]here courts have suggested that certain steps and approaches may be helpful, the 
Executive order and· guidelines require specific actions." ~ . 111 . . '·' · · · 

While the· colleges may have a federal respdAsibility ullder the ADA to·:preveht ·. 
discrimination· an·d promote accessibility,:this-rel;ponsibllity is.made' specific by tlie 
statutes-and regulations of.the: state f>SPS ·program: Therefore, the :Commission•··· · 
analysis·is incomplete. The Commission needs to determine·which'Education Code: 
and Title ·5 sections are restatements of the federal mandate arid which are in excess of 
the federal maodatei:';,. · .. , · " · - · · · -· · · . '?l;"' '" • · · 

3. The DSf'.'S program is not truly voluntary because the DSPS funding is 
essential.for the"colieges't0"c·omply with the. R~tiabilitation'ACt of 19'73 and 

.. to prevent"fUndl.ng"·&hcro'achiTient 6n other coliege: prCsgntmfl ... I. ' '.' "'1i ·. ''· .. 
• . ·. • : .:..: ... ·~~'.: ·._.-,· ' ... ,, ,t·i~,,-•~/;;_~· ... ::-·.· ~·;'<';1 ·~····:·' • • .. "i : ,I'• •· 

The "IDSA-{21) oonbluijij-s:thaf' ~[t]he ·plain langU'age Of Ed-ucati(ln· cociers~6tion a4aso · · 
and Califotriia•Cod~'bf.'Reg\,tlatiQns; title•:5·/sectio1:P56000 express·that:compliarlce ~h- A 
the DSPS rules ·arttfteglllations"h:fas· a ·oonaiti°orii.Qf-1'.9ceiving staterGSPS flinding·~" 'Tne" W 
test,cl.aimants~·assert· tfiiat me colleges are ip'itactlcallfdOmpelled tC:l't'ake1the fi:irids;"l!nd· . 
thereftire, to·'implemenfthe. state mandates. · in'oraeHo·YcC>ileges·tb'tltil~ th'e DSPSd 1··: 
funding to imptement:the'fedeiral man~a'te, thefl::olleges1¥i'i:ist implemeht'state::: . ;'f:i. . . . . 

requirements In exc~ss·onhe federal requirem·ents," ·~' · ; ... -:<' " 1·"_· · ·. · " .... 

• ·• 't..•;,;_l"'J~r: ' ~;~.;:•,"cf " •• ; ~ .' •·,1•~ r', -( ... ;,, : ' 'I~·- I '' J ·~ ~-f'~, ·., ' I. 

The· DSA (22•24) ·asserts that the ·Ke'fh deoisi0i1 supports"ttie conclusion ·that the:D'SPS · 
activities are voluntary unless the college accepts· the program funds. The DSA · 

. - ·- miscenstn.ies the Kem school· site eounci1$-case~ -·In ·Kem; the cpurt- concluded-th~t the-·-- · · -·· · ·- ·- - - · 
new stateiopen meeting requirements ~ere jUstDdoWhstream" '(Cif:Y' ofMe~ed) .· 
requirements that resiilt'frOm'lthe :soh'Gb1 distnet•s: iriitia1::choice tif P'B.rticipate itf'the grant 
program. The schooi ·districts· could'haveHermlnateid tneif'p~rticip~tiorr1~:ttlet grant 
programs 'in"ollllai''.:to •avoid:·compliaiiCe 'With·ffie;riewlsta{e 6peirf-meetih!flNl~; 'allieit a 
somewhat drastic action. Thus, there was an avoidable economic penaftY'.'"' Here, the 
colleges did not choose to implement the Rehabilitation Act federal maridate, nor ~~n 
the colleges·diseontinue impte'menting -the Act, Whether the' stat4H'llihds the' · ·· · 
impleiTIE!!itatiori,or,hot~ .. :il'~i'; .·;-:: '.y·: .. -~,.-~ .. ·.·--·.·.·~.,~ .. ,·'.·.·.·:.·,•.·~ .... -~. ·~--.. ~ ....... : ... ,.···:·>· . r'··~~i ":' .:.·;:~"· 

... :f~,·~-.\·;·-:.:'tr·~~··;.(;.1·i.;·, .. :-":}n·.~·· • .• .. 

The sta~ na~ r~eo~riized fo(niore<than thirty yeai's·thatthe·special ed~(:ation program. 
encroaches-On other,college;iJ:>rograms .. ,The DSA (4; 5) cited 'the tiistoncal commltrneint 
(since Statutes of ·1B71, Chapter 1619, ·now found in ~Education Code secti_ori ~~SO)of 
the state to fund "the excess· cost of providing special facilities; s·pecial education 
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material, educational assistance, mobility assistance, and transportation for 
handicapped students." This funding was (since Statutes of 1972, Chapter 1123} 
conditioned upon a certification by the college "that it has made every reasonable effort· 
to secure federal funds or other state funds for the' purpose, and has been unable to · 

· secure sufficient funds." These· funds prevented the cost of providing special edillcation 
to college students from encroaching on funds to provide all other college programs. 

The DSPS funding provided in·annual state budget acts ($1.11,084.,597 for FY 2007-08} 
is an appropriation to the college districts based upon an ·allocation fonnula .and not on · 
actual costs, In addition, as a. matter of law (Title 5i,Section 56060), the DSPS program 
funds only .. ~direct excess costs" ofthe program (as.defined in Section 56064) and 
intentionally does:not fund·otherrelated (e.g., "administrative") costs, Therefore, .the· 
DSPS funding, voluiltar)i or not;' is as ·matter of law insufficient to fund· both 'the fed_eral 
and state requirements.· ..... ·.·· · 

.. ~r. ·. ,·~. 1 · ·:·~· ~ ~) "J"···1: .-.. ·• ~ •·l -· ·~ .. -4;:.. . .. : . : . , '!··· • . 

However; even though the DSP.S ·funding is not complete or actual cost reimbursement, 
it: i51 substantial,.;· ·AS described In Hayes, just as the federal funding to the states to 
ii:nplerrient· the 1Eciucation 'Of the Handicapped Act ·utilizes a ~cooperative·fedei'alism" 
scherne··{cliaracterlzed<:as tile ~carrot and stick" approach), ·the DSPS funding here 
makes substantial stateJunqlng avallablerto the colleges to implement the substantive · 

... _,,. term.S1!Qf the ·programi The state DSRS funding is not trivial or insubstantial,. · 

.. e So th~;'~1ii~·~~ qu;~tion i~ w~~~r th~··colleg~s' participatio~'in the DSPS· progra~:is 
truly voluntary. The alternatives are to ,participate in the DSPS program.and obtain · 
significant funding or to decline to participate and severely encroach on other program 
funding sim~ethe.:collegesare compelled to •accommodate the educajiona!Ji9E1ds of the 
special eduGf:ttiotrstudents in:any'event.-,·Borrowing language from Kem, theiDSA (24) . · · 
asserts'thartliei-c:iolleges wifl·deeline participating in the DSPS .. program if and when-they 
determine '~hat the easts of .. program eoinpllanee outWeigh funding.benefitS; n It Is·· · 
unlikely that there·wllf ·come a':time when the colleges will decline $111 million in DSPS 
funds each yeaF when--iNs;tbe·•only·significant source·.of.ftlnds1ocmlti;ate·the·federab :,,. .. - ·· 
·special education mandates, so·there is·notrue "Kem~·ehoiee/ 

PART a. · ·. · INSTRUCTIONAL MATE~JALS · · 
I ' ." .- \ ; !.~ •' • ·~ • -• • :. : ~ ' : ... · .~·-' ' .. v. ~·' 

The DSA. (26.;f~7>) concllldes:thatthe~lrty for. the colleges to provide. special ·education 
instri.Jotional materials 'isrder:lved.ifrom'.the Rehabllitation:·Act·land the ADA•aFtd.;thafthe . 
state ·has ·j!)rovided1.:8n.efficient•means•forofhe colleges to:meet those· requirements: 
These activities should also be evaluated1o determine where the•·speoiftc state ; 
regulations exceed the federal mandates. In addition, the ultimate.and actual cost of 
the excess state requirements is a question of fact which is not mitigated by 
characterizing the process as "efficient." 
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· PARTC. PARKING SERVICES 

Education,-Code Section 67301 requires the adoption of parking services for disabled 
students that are arguably more specific and in excess of the Rehabilitation Act ar:id the · 
ADAt(wliich·Only require "readily ~ccessiblen programs), These activities shoutd·also be 
evaluated '.to determine where the specific state regulations exceed the federal' . 
mandates. 

. •.'··' 
~ . . ; 

Section54100;Title 5, CCR; limits the amount of fees that can be collected for this 
purpose tcf th'&: fee· allowed :by·Edueation ·Code ·section 76360 for all parking uses:·· The 
DSA (28, 29} cites CciunfY.of Sonomarfor the0proposltion that "lost revenue"·was.nof 
contemplated by·Article xm.s, Section·6, and that "some actual cost:rnust be · .. 
demonstrated;"·and 0 riot merely decreases in revenue." _The facts of Sonoma=were that 
in response to the1992 budget crisis, the Legislature reduced the share of..property 
taxes previously allocated to local governments and simultaneously placed an equal 

. amountof.·property ta>(revenues into 'Educational Revefiii'$'Aligtnentatic>"n Funds': - . 
(ERAFs} for·dlstributiordo school· districts~'' The oourt'decided-that the state Was not 
obligated' to·reitnburse·.'Jacal ·governments·:for this·•realloC:atiC:>n of property.itaX'te'ifenues 
because'it- did -.not resUlfln reimbursable ~costs;°. The "program~ was :joil'ltlY'fuhdedr·by. 
state and·local·gcivemmentsaUhe titneSeiCtiori 6°beoame effective;and-.ltwould be>"-,. 
effectively an "equitable" remedy" to cure ·a per:aehi.eid liiiraimess• resulting ·fyom 'political 
decisions on funding priorities. ·The court believed that the Legislature in referring to 
"actual costs" meant that<reimbursemenHs '.intended to;replace·actual cests;;neurred; 
but not compensationfq11 r.everiile that was never received.> -.. -_., -.. . . 

·~:.: ;•."'· .... , .. ·:··.;.:: .. ·.':' ·: .- ,: . . . ·.• ..:;·• ... ,,'; -;{;,:· .. : · ..... •, :;·. .ii.·1;: .'~' \'•' 

Wlthout·analogizingthe'present ·facts to 'Sonoma,· the DSA (29)·characterizes the. 
limitBtldii on parking,.fees'to~Edu~~ion Code·section 7,6360 as:·.~decreased potential. 
revenues;9 ·~,oecreased· potential revenues were.not the subject· of-:Sonomar'T'his test 
claim is alleging the;.Jncreased c:_psts ·of providing parking.9ccesslble.to,disableq ·. = · 

students whlch'carinot'be·recovered in the form oMees. The. test-claim ·statutes and . 
. -· regulations~c1o,not.~liminate;existing,.!Cr~arger~revenu~;so1Jroes;:.but1merety.limlt•a .. ,," ,,, ,_ 

source of local income to offsetthe cost of the state mandate <in excess of :the federal';'· 
mandate. The parking fees were not funded by the state or the result of a joint funding 
shift resulting from a political decision on funding priorities.· -.sonoma:doeifnot.ap·p1y, ,. • · · 
The focus of Sonoma was reallocation of revenue to the state, not limitation·on the 
abllit}i'Or. availability of..feesJqr·new services:-· tnstead, .the appropriate analyS:ls lsJor the 
test;clairri decision to detemiine the scope of'the·excess:Cstatei.mandatesiiand then for'·· 
claimants to annually:ittpottthose costs reduced by the amaunfofrelevarit-parking fees 

· collected, pursuant16the 1'!arameters·and guidelines: ,,,." \· -· · " · • ' -· ··•. ,.. , 

I 
I 
I 
I 

.-· .· ,: 

··.· ,•'. ; . .'l 
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CERTIFICATION 

I certify by my signature below, under penalty of pe~ury under the laws of the State of 
California, thatthe statements made in this document are true and complete to the best 
of my own personal knowledge or information or belief. 

Siu~ 
Keith B. Petersen 

Attachment: California Community Colleges System Office 
FY 2007-08 DSP&S Funding Summary (P2) 

:. C: · Per Mailing List Attached 
. ' · ... ~ ... ~~. ' 

• •• ~ •••• 1 
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- - 2007-2008 
- -

r I 6U"' •- --· 

2007-2008 2007-2008 FUNDS Access to Mid-Year 2007-2008 2007-2008 

College DHH from PADS Print& Re-AIJocaUon I College Total District Total 

Allocation Distribution Account Electi"onli: Sub-Total Redui:tlon Funding Fundina 
lnfonnatfon . !PADS- DSP&S. DHHI 

$ 1,085,239 
lAI I AN HANCOCK 

$ 1.004,057 $ 58.634 $ - $ 19384 $ 1,082 075 $ 3,164 $ 1,085,239 
. Allan Hem:ock 642,646 
ANTELOPE VALLEY 

782.599 40,000 - 17,083 839,682 3164 842,846 
Anlel""" Vallev 236,684 

BARSTOW 224,898 - - 11,786 236,884 - 236,684 
Barstow 810,570 

BLIITE 793.199 11,617 - 17,371 ,..,., 187 111.617 810,570 
Butte 1,852,n8 

CABRJLLO 1,834.4n - - 18.301 1.es2n9 - 1,852,n8 
CebrtllD 1,920,748 

CEAAlTO§ 
1342,021 555.915 - 22,812 1,920.748 - 1.920,748 

Cerri!DS 1,764,443 
CHABOT-LAS POSffAS 

870,46B 339,599 - 17,658 1,227,725 - 1,227,725 
ChabOI Sn 342 - - 14376 536,718 - 536,718 
las PosltaB 1.171,327 

CHAFFEY· 
1.114,212 37,144 - 19,971 1,171,327 - 1,171,327 

Ch,.,,,.. 805,003 
CITRUS 703732 83,747 - 17,524 805,003 - 805,003 

Citrus 2,849,918 
COAST 866.931 9,000 - 17,072 893.003 - 893,003 

eoasttlne n8,758 66,799 - 17,371 862,928 - 862,928 
Golden West 

1,072,230 - - 21,757 1,093,987 - 1,093,987 
Ora""e Coast 252,321 

r.oMPTON 12,466 252,321 - 252,321 
:::bompton 

239,855 - -
2,855,692 

OO>NTRACOSTA 
838.703 - - 14,628 853;331 - .853,331 

Contra Costa 1,276,239 118,868 - 21,807 ·1'416,914. - 1,416,914 
DlabloVal""' 570.454 - - 14.993 585,447 - 585,447 
LosMedanos 258,716 

COPPER MT. DISTRICT 
247,666 - - 11,050 258.716 - 258,716 

Con~rML 749,257 
DESERT 652,575 51: ..... - 15,318 749,257 - 749,257 

Desert. CoUeae of the 1.639.057 
EL CAMINO 1,380,516 235,475 - 23066 1,639,057 - 1,639,057 

El Camino 292,992 
FEATHER RIVER 

281,791 - - 11,201 292,992 - 292,992 
Feather ruver 3,294,043 

FOOTHILL 1,361,062 - - 24,893 1,385,955 - 1,385,955 
DeAnZa 1,886,208 - - 21,880 1,908,088 - 1,908,088 
Foothill 715,790 

GAVlLAN 701,762 - - 14,028 715,790 - 715,790 
Gavtlan 1,935,973 

GLENOALE 1,587.994 325.000 - 22979 1,935-973 - 1,935,973 
Glendale 1,928,170 

GROSSMONT 
415,568 105,724 - 16,680 537,972 - 537,972 

Cuyai1~aca 
1,220.936 150.000 - 19,262 1 390;198 - 1,390,198 

Grossmont 660,375 
HARTNELL 

619,709 25,000 - 15,666 660,375 - 660,375 
Hartnell 602,813 

IMPERIAL VALLEY 
536,213 52,214 - 14.386 602,813 - 602,813 

Imperial Valley 2,072,663 
KERN , 



I" l "UUl-Ull ' 'lo.~ l"UIH.lllV'=> ~UlillilJ\l\I t'"I I 
2007-2008 

2001-2008 2001-2008. FUNDS .&to Mid-Year 2007-2008 )01-2008 
College ; DHH from PADS Re-Allocation I Coll....., Total ctTolal 

AlloCatlon Dlstributtoli Account nk: Sub-Total Reduction Fundlna Fundlm1 
lnfgnnallon -· ~ (PADS,DSP&s,DHHJ 

Bakersfield 1,022,156 .. - 18,719/ 1;041,535 - 1,041,535 
CemiCoso 451,390 - - 13,213 464,603 17,105 481,708 
Poitlilvllle 537470 - 11,970 549.440 - 549.440 

LAKE TAHOE - . . ; ~ - .. 463,143 
· LakeTehoe 430,647 20,000 . .12,496; 463;143 - 463,143 
LASSEN ; ' 356.948 

Lassen 335.726 . - 11,222 346,948 10,000 356.948 
LONG BEACH 1,583.422 

Lnna,Beach Cilv 1,334,087 225,000 - 24,335 1,583,422 - 1,583,422 
LOS.ANGELES ' 6.417,213 

East Los Anoeles 74.1,585 11.617 . 28,629 781,831 . 781,831 
Los.Anaeles.• :nv 989,816 280,000 - 20,954 1,290,no - 1,200.no 
Los Anaeles Hlirtior 461,783 - - 15,343 4n,126 - 4n,120 
Los Anneles Mission 487,712 - - 15,191 .482,903 - 482,903 
losAnollles Pierce 849,388 280,000 - 21,316 1,150,704 - 1,150,704 
Los Anaeles Southwest 182,099 - - 20,387 202,486 17,105 219,591 

'lmrAnaeles Trade-Tech 676,163 103 050 - 14,665 793,878 - 793,878 
. Los Ailaeles .Vallev · 873,473 - - 18,956 892,429 - 892,429 
·west Los "~eleS 312.185 l - 15,796 327,981 - 327,981 

LOS RIOS ! 5,054.497 
American River 2,264,581 400,DOO - 29,701 2,694,282 - 2,694,282 

·· Cosumnes River 495,445 80,000 - 16,806 592,251 - 592,251 
Folsom lake 289,583 128,107 . - 14,082 429,m - 429,n2 
Seaamento Cllv 1.242,849 82069 - 23,274 1,348,192 - 1,348,192 

:'.jlARIN ' 1,432,n4 
<0Marfn. 1406,267 11.617 . 14,890 1.432.n4 - 1432,n4 

MENDOCINO-LAKE : 488,749 
MendiJclno 395,909 80.DOO - 12.840 488,749 - 488,749 

MERCED ! 866.747 
·. Merced·. 838.215 11.617 - 16.915 866,747 - 866.747 
MIRA COSTA : 712.144 
. MireCosta 614,348 80,000 - 17,798 712,144 - 712,144 
MONTEREY 930.090 

M0111E!J8Y Peninsula 866,987 45,l!OO - 18,103 930~090 - 930,090 
MT. SAN AtfrONIO I 2,169.269 
ML San Antonio 1,734,693 ~~~· - 32,253 2,149,000 20,269 2, 169 O'li9 

MT. SAN JACINTO ! 673,378 
ML San Jacinto 655,740 • - 17,638 673,378 - 673,378 

NAPA. : 1,979,302 
Naas 1,983,988 ' -' 15.314 1,979,302 - 1.979,302 

NORTH ORANGE i 2,651,704 
··Cvoress 621,497 60,000. - 16,996 698,493 - 698,493 
· Fullerton 1.nt.598 145.047 - 38,566 1,953,211 - 1,953,211 
OHLONE ,, 1,704,112 

Ohlone 1,072,656 611,3!1!1 - 16,893 1,700,948 3,164 1.704,112 
PALO VERDE ;/ 239,498 

PaloVenfe 227,008 .• - 12,490 239,498 - 239,498 
PALOMAR 1,396 614 

Palomar 969-143 400000 - 27,471 1,398,614 - 1 396.614 



-.v ... -.vvv 

2007-2008 FUNDS Access to Mid-Year 2007-2008 2007-2008 2007·2008 
College DHH from PADS Print& Re-Allocation I ColleoeTotal Dlsbict T ota1 

Ailocatlon Distribution . Account · Eleclnmlc Sub-Total Reduction Funding Funding 
lnfonnatlon IPADS,DSP&S,DHHJ 

1,278,030 
PASADENA 1,132,237 120,000 . 25,793 1.278,030 . 1,278,030 

Pasadena CttY 2,504,225 
PERALTA 642,061 50,000 - 13,869 705,930 20,269 126;199 

Alameda 603.061 50,000 - 17,779 670;840 20,269 691,109 
LaneV 499,124 - . . 14,458 513;582 - 513,582 
Merrill 420,448 160,000 - 12,887 593.335 (20,000 573,335 
Berkelsv City 2,482,846 

RANCHO SANTIAGO 
1,645,892 304000 - 40,584 1,990,476 - 1,990,476 

SanlaAne 474,541 - 17,829 492.370 - 492,370 
sanUa110 canvon 1,070,545 

REDWOODS·" 1,057 487 - . 13,058 1,070,545 - 1.070,545 
.Redwoods. eon""e of the 811,932 

RIO HONDO 748,929 40,000 - 23,003 811.932 - 811,932 
Rio Hondo· 1,814,136 

RIVERSIDE 1,476,511 310,086 - 27,539 1,814,136 - 1,814,136 
Riverside Cltv 1,219,270 

SAN BERNARDINO 
345,028 ·- - 13, 130 358,158 - 358,158 

Crafton Hills 
. 745,297 95,532 - 17,119 857,948· 3,164 061.112 

San Bernardino ValieY 4,523,200 
SAN DIEGO 815,585 100,000 - 19,964 935,549 - 935,549 

San Diego City 
973,854 110,000 - 22,926 1,106,780 - 1,106,780 

San Dleao Me5a 
2,154453 290,000 - 36,418 2,480;871 - 2,480,871 

San DJeao Miramar ! 3,007,918 
SAN FRANCISCO 

2,832.456 110;779 - 44,414 2,987,649 20,269 3,007,918 
......iS~n Francisco City i 2.006,611 
No,N JOAQUIN 

1,624,806 361,639 - 20,166 2,006,611 - 2,006.611 
Osen Joam1ln .Della ' 1,347,672 

• SANJOSE 490,936 11,617 - 16,340 518,893 10,743 529,636 
Evemreen. 684,795 114.~04 - 15,973 814,872 3,164 818,036 
San Jose City ' 948,724 

SAN LUIS OBISPO ' 16649 948,724 
829,491 102,584 - 948,724 -

Cuesta 1,775,723 
SAN MATEO 387,745 - - 13,705 401,450 - 401,450 

canada · 735,383 - - 16,499 751,882 - 751,882 
San Maleo, .College of 

607,172 - - 15,219 . till.391 - 622,391 
Skyline. . 1.121,808 

SANTA 8ARBAAA 1,049,435 42,612 - 29.761 1,121,808 - 1,121,808 
.Santa Barbara Cltv 655,099 

SANTA CLAIUTA 25,000 . 21,103 655,099 - 655,099 
608.996 -c:.nvons, Col""'e Of the 1,523,248 

SANTA MONICA 
1,292.947 184.879 - 28,317 1,506,143 17,105 1,523,248 

Santa Monica 947,854 
SEQUOIAS. 880,938 30.739 - 15,908 927,585 20,269 947,854 

Seauolas. Colleae of the 788,502 
SHASTA 692,968 63,313 - 15.116 771,397 17,105 788.502 

Shasta 1,341,627 
SIERRA 1.248,265 72,947 - 20,415 1,341,627 - 1,341,627 

Sierra 365,785 
SISKIYOU - 12.017 365,765 - 365,785 

Sisk1VOus, Colleae of the . 353 768 -
.... 

• 



FY ZUU7-tJB - !.S FUNUING SUIVlrMRY {P2.) : 
! 2007-2008 

-~2008 2007-2008 2007-2008. FUNDS to Mid-Year 2007-2008 
College DHH ' from PADS & Re-AllocaUon I College Total ct Total 

AllocaUon Dlsb1buUon Account clronlc Sub-Total ReducUon Funding Funding 

' lnfonnatton IPADS,DSP&S,DHHJ 
SOLANO 885,304 

Solano 735,958 95,730 - 18,511 848,199 17,105 885,304 
SONOMA -·· , .... t 

. 
- 3.138,270 . ! 

Santa Rosa Junior . 2'735,804 374,879 - - 27,587 3,13B.27U - 3,138,270 
SOUTH ORANGE COUNTY ., . 2,219,808 

Irvine Veuev :: __ :609,770 31;311 - 17,980 659,061 Cf0.0001 649,061 
Saddleback 1;536,439 11.617 - 22,489 1,570,545 - - 1,570,545 

SOUTHWESTERN i 1,361,761 
Southwestern - 1.240,363 100.oaa .. ,_· -- 21.398 1,361,761 - 1,361,761 

STATE CENTER -- . ' 2,310,710 
Fresno LIIV 1,467,109 160,433 - 21,511 1,649,053 - 1,649,053 
Reedley "627.906 t - 16,648 644i552 17.105 661,657 

VENTURA .. 
' 

- . 2.881,193 
MOOmBrlc 916,995 + - 18,188 935,163 - 935,163 
Oxnard 618,992 138,992 - 13,831- 771,815 - 771,815 
Ventura 1,085,666 71Z3!i - 17,314 . 1,174,215 - 1,174,215 

VICTOR VAU.EY ! . 833,151 
Victor VA•""' - 770,746 25.1187. 16,249 812.882 20.269 833,151 -

WESTHllLS ! 737,884 
West Hills Coalinga 356,963 - - 11,607 368,570 . - 368,570 
West H!Rs·temoore 356,962 • - 12.352 369;314 - 369,314 

WEST KERN . 384,890 
Taft 332,614 13,964 - 18,312 364,890 - 364,890 . 

Vl!ESTVALLEY 1.442,977 
~i'lfssfon 481,615 - - 17,030 498,645 - 498,645 
-'Nest Ve""" 915.572 11.617 - 17,143 944,332 - 944,332 
YOSEMITE 1,207,5'.f7 

Columbia 232,890 ' - 11.908 244,798 - 244,798 
Modesto Junior 928094 ' - 19.645 947,739 15.000 962,739 

YUBA ' 757,517 
Yuba 645,242 83819 - 15 ...... 

_, 744 _ _... .... , 13;164 757,517 . 
Subtotal CCCs $ 97,474,271 $ 9,599,992 $ : . - $ 2,060,980 $ 109,135,243 .$ 247,354 $ 109,382,597 $ 109,382,597 

. 

CoastCCD 884,819 
CoasUine DDL Center 884,819 - - 884.819 0 884,819 

KemCCD 513,403 
PorteMJle DDL Center 513,403 ~ - - 513,403 0 513,403 

West Valley CCD _ . ; 303,778 
Mission DDL Center 303,778 -- - - 303,778 0 303,778 

" 
., .. 

Subtotal DDL Centers $ 1,702,000 $ . . . $ - $ - $ 1,702,000 $ - $ 1,702,000 .$ ' 
noo 

-~; .. -- ./ - '\. : 
TOTAL CCCs + DDLs $ 99,176,271 $ 9;599,992 $ - $ 2,060,980 $ 110,837,243 $ 247,354 $ 111,084,597 $( 111,084,597 

'-- __,; 
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DECLARATION OF SERVICE 

Re: Test Claim 02-TC-22 
West Kem Communlzy College District 
Di~abled student programs and Services 

I declar~: · 
. . . . 

I am· ~riploye.d in the ~ffice of_ SixTen and Assqciates, which is the 
appo1nte,d .representat1~e of the above named claimants. I am 18 years of 
age or older and not a:party to the entitled matter. My business address is:, 
3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834. , · .. 

On the date indicated below, I served the attached letter dated June 242 
2ooa, .. to;f'aula Higashi, .Ex:ecutjve .Director, Commission on State ' · 
. M.,~dfld~t~~' 't() t,h~ Commission mailing IJst dated 05/20/08 for this test claim, 
an to; . . 

Paula Hi'gashi, Executive Director 
Commission··an State Mandates 
~80 N.inth Street, Suite ·300 ·. · 
Sacramento, CA 95814 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine · 
number (858) 514-8645, I personally 
transmitted to the above-name<! person( a) 

JD u.s .. ·N,IAIL: I am famlllar;.wlth,the business 
pra9t1C:e at.SlxTen and As6oclates for the 
col'lectlon and p'rocessing of 
corr,es'pondence for malling with the 
United States Postal Service. In 
accordance with that practice, 
co~pondence placed In the Internal mall 
.c;pllectlon. system at SlxTen and 

.: Aas.oclates Is deposttec;bwlth. the United. 
··- · ~S.Pii'liiiFrcistalSeiVlce·ttiEft: ~ariie day In the· 

otdtnary course of business. 

to the facsimile number(s) shown above, 
pursuant to Callfomla Rules of Court 
2003-2008. A true copy of the above- · 
described document(s) was(were) 
trar:naO')~d by fa~ln;i!le tr:aniiml~sion and 
the t@nsmlssip!l-·Vias ·.··reported · as '-· · 
ctimplete and wlthoUt errer. 

i 
Cl . OTl;IER SERVICE: I caused such 

en,v~l~p~(~) to~ ~~Hvere~ to the office of 
~e ~9d~s~(s) II~ ajiov~ by:·;. ,; . 

0 A copy of the transmls~lon report Issued 
by the transmitting machine Is attached to 
tl:llB ~)'.9 .. ~f.,..of s,e,ry!ce.,, s: ,., , 

.. 

. .;.\ '.~·. ·_-:; .. 
. ioesC:r!bel . · '.· : . .<·: a 

·, ~~~·:;:; ~/,;.~ ·. f~·:;? ,~-f) ..•... ;i :~:'.; : . 

PERSOMAL SERVICE:' By.causing a true . 
copy:bf 'ttie abelf e-de~cril4eli daPliriient( s) .: .. 
to be hand delivered to the offloe{s) of the ·' · · .·· 
sddressee(s). 

I declare ;under penalty df perjury under the laws of the State of California that the 
foregoing qs true and correct and that this declaration was executed on June 24; 2008, at 
Sacrarrientp, Cali{pmla. · · · · 

,.. ~ 
.. -~~. .. " ·: .. 

,.- ,~ . ·:· . /,;:~n~t1n·~M· ·$m~;:'·" .. -:/ '.j:_/ ·_;. ;; ·.~ ~: .. ·: .. '.' ..... ,- .-
. ·, :..;· . : ,; ~- ·,·;?! ~ '\ .. ' .·:. :·' . . 't. . 

' ..... :; . . " ·122 . ,, f.. :, . . .. 
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Orfginal List Data: 

•
Updated: 

Print Date: 
Claim Number: 

6/18/2003 
4/26/2007 
05/20/2008 
02-TC-22 

Malllng Information: Other 

Malling List 

Issue: Disabled Student Programs and Services 

-·. 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malling llst Is continuously updated as requests are received to Include or remove ai;iy party.or.parson· · 
~n the malling list A current malllng list ls provided with. commission correspondence, and .a copy of the c~.irem rria,\ljng 
hst Is available upon request at any time. Except as provided otherwise by commission rule, when a pi:irty or Interested 
party files any written material with the commission concerning a claim, It shall simultaneously sari/a a·t:opy of the wrftt~n 
material on the parties and interested parties to the claim Identified on the malling list provided by the colTlmlsslcn. (Cal. · 
Coda Regs., tit 2~ § 1181 .2.) 

Mr. Jim $p~no .. 
State Controller's Office (B-OB) 
Division of Audits 
300 Capitol Mall, Suite 51 B 
Sacramento, CA 95B14 

Ms. Keilly Hargreaves . 
Department of Rehabilitation 
721 Capitol Mall 
.mento, c~ 95814 

Mr. Joe Rembold .. 
School Innovations Bi Advocacy · 
11130 Sun Cery~er Drive, Suite ·100 
Rancho Cordova, CA 95670 

Mr. Allan Burdick 
MAXIM US 

. -··· .4320 -Auburn-Blvd., S.ulta-2000 · 
Sacramento, CA 95841 

Mr. Douglas R. Brinkley 
· State Center Community College District 

1525 East Waldon 
·Fresno, CA 93704-6398 

Ms. Carla Castaneda 
Department of Finance (A-15) 
91 5 L Stree~ 11 th Floor 
Sacramento, CA 95814 

Paga: .1 
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Tel: (916) 323-5B45! 

Fax: (916) 327-0B32 

Tel: 916-5B·5B25 

Fax: 

Tel: (916) 669-5116 

Fax: (BBB) 487-6441 . 

Tel: (916) 485-8102 

Fax: (916) 485-0111 

Tel: · (916) 000-0000 

Fax: (916)000-0000 

Tel: (916) 445-3274 

Fax: (916) 323-9584 



Mr. Erik skinner 
Cal!foml~ 'community Colleges Tel: (916) 322-4005 
Chancellor's Office (G-01) ,. 1102 Q Street, Suite 300 ·Fax: . (916) 323-8245 
Sacramento, CA 95814-6549 

Mr. David E. Scribner 
Scribner & Smith, Inc. - Tel: (916) 852-8970 
2200 Sunrise Boulevard, Suite 220 
Gold River, CA 95670 Fax: {916) 852-8978 

Ms. Ginny Brummels 
State Controller's Office (B-08) Tel: (916) 324-0256. 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax~ (916) 323-6527 
Sacramento, CA 95816 

Ms. Jeannie Oropeza 
Department of Finance (A-15). ·Tel: (916) 445-0328 ~ -.. 

Education Systems Unit 
(916) 323-9530 915 L Street, 7th Floor Fax: 

Sacramento, CA 95814 

Ms. Susan Geanacou 
Department of Finance (A-15) Tel: . (916) 445-3274 
915 L Street, Suite 1190 

(916) 324-4888 ,··e Sacramento, CA 95814 Fax: 

. Mr. Keith· B. Petersen Claimant Representative 
SlxTen & Associates 
3841 North Freeway Blvd., Suite 170 

Tel: (916) 565-6104 

Sacramento,· CA 95834 Fax: (916) 564-6103 

_, __ ,_., __ ,,_ ~. ·~-· ------4··-··-··""··-
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105 S.Ct. 712 Page 1 
469 U.S. 287, 105 S.Ct. 712, 83 L.Ed.2d 661, 53 USLW 4072, 8 Soc.Sec.Rep.Serv. 6, Med & Med GD (CCH) P 
34,439, 1 A.D.D. 204 

P. Alexander v. Choate 
. U.S.Tenn.,1985. 

Supreme Court of the .United States 
ALEXANDER, Governor of Tennessee, et al. 

v. 
CHOATE et al. 

No. 83-727. 

Argued Oct. 1, 1984. 
Decided Jan. 9, 1985. 

Medicaid recipients brought class action for 
declaratory and injunctive relief against state's 
reduction from 20 to 14 of the number of inpatient 
hospital 'days that state medicaid would pay hospitals 
on behalf of a medicaid recipient in each year. The 
United States District Court for the Middle District of 
Tennessee, 518 F.Supp. 877. denied relief and 
medicaid recipients appealed. The Court of Appeals 
for the Sixth Circuit, 715 F.2d 1036. reversed and 
remanded. Upon granting certiorari, the Supreme 
Court, Justice Marshall, held that: (I) not all 
disparate impact showings constitute a prima facie 
case under the Rehabilitation Act; (2) for purposes of 
Rehabilitation Act analysis, benefit provided for 
medicaid is not "adequate health care" but, rather, a 
particular package of health care services; (3) 
reduction of inpatient coverage did not violate the 
Rehabilitation Act; and (4) not all annual durational 
limits on medicaid patient hospital usage violate the 
Rehabilitation Act. 

Reversed. 

West Headnotes 

ill Health I 98H €=:>462 

198H Health 
l 98HIII Government Assistance 

l 98Hlll(B) Medical Assistance in General; 
Medicaid 

l 98Hk462 k. State Participation in Federal 
Programs. Most Cited Cases 

(Formerly 356Ak241.60) 
Once a state voluntarily chooses to participate in 

medicaid, state must comply with requirements of the 
act and applicable regulations. Social Security Act, § 
1901 et seq., as amended, 42 U.S.C.A. § 1396 et seq. 

ill Civil Rights 78 €=1417 

78 Civil Rights 
78III Federal Remedies in General 

78kl 4 I 6 Weight and Sufficiency of Evidence 
78kl417 k. In General. Most Cited Cases 

(Formerly 78k242(1), 78k13.13(3)) 
Not all disparate impact showings constitute a prima 
facie case under the Rehabilitation Act. 
Rehabilitation Act of 1973, § 504, as amended, 29 
U.S.C.A. § 794. 

ill Civil Rights 78 C=to55 

78 Civil Rights 
· 781 . Rights Protected and Discrimination 

Prohibited in General· 
78k1055 k. Publicly Assisted Programs. Most 

Cited Cases 
(Formerly 78kl07(1), 78k9.16) 

Otherwise qualified handicapped individual must be 
provided with meaningful access to the benefit which 
the governmental grantee offers; the benefit itself 
cannot be defined in a way that effectively denies 
otherwise qualified handicapped individuals the 
meaningful access to which they are entitled; to 
insure meaningful access, reasonable 
accommodations in the grantee's program or benefit 
may have to be made. Rehabilitation Act of 1973, § 
504, as amended, 29 U.S.C.A. § 794. 

ill Civil Rights 78 €=:>1053 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl051 Public Services, Programs, and 

Benefits 
78k I 053 k. Discrimination by Reason of 

Handicap, Disability, or Illness. Most Cited Cases 
(Formerly 78kl07(1), 78k9.16) 

Action of state of Tennessee in reducing from 20 to 
14 the number of annual inpatient hospital days that 

<t:l 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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state medicaid would pay hospitals on behalf of a 
medicaid recipient did not violate the Rehabilitation 
Act as it did not deny the handicapped meaningful 
access to medicaid services or exclude them from 
those services and was neutral on its face. 
Rehabilitation Act of 1973, § 504, as amended, 29 
U.S.C.A. § 794; Social Security Act, § 1901 et seq., 
as amended, 42 U.S.C.A. § 1396 et seq. 

ill Health 198H C;:::;;>473 

198H Health 
198HIII Government Assistance 

198HIIl(B) Medical Assistance in General; 
Medicaid 

Cases 

l 98Hk472 Benefits and Services Covered • 
198Hk473 k. In General. Most Cited 

(Formerly 356Ak241.55) 
Medicaid programs do not guarantee that each 
recipient will receive that level of health care 
precisely tailored to his or her particular needs; 
benefit provided through medicaid is a particular 
package of health care services. Social Security Act, 
§ 1901 et seq., as amended, 42 U.S.C.A. § 1396 et 
seq. 

1fil Health 198H C;:::;;>473 

198H Health 
198HIII Government Assistance 

198HIIICB) Medical Assistance in General; 
Medicaid 

Cases 

198Hk472 Benefits and Services Covered 
198Hk473 k. In General. Most Cited 

(Formerly 356Ak241.60) 
For purposes of determining whether state medicaid 
regulations violate the Rehabilitation Act, the benefit 
provided through the program is not "adequate health 
care" but, rather, a package of health care services. 
Rehabilitation Act of 1973, § 504, as amended, 29 
U.S.C.A. § 794; Social Security Act, § 1901 et seq., 
as amended, 42 U.S.C.A. § 1396 et seq. 

l1l Civil Rights 78 ~1053 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 

78kl051 Public Services, Programs, and 
Benefits 

78kl053 k. Discrimination by Reason of 
Handicap, Disability, or lllness. Most Cited Cases 

(Formerly 78kl07(1), 78k9.16) 
Regulations of the Department of Health and Human 
Services do not preclude state from setting limit on 
number of annual inpatient hospital days that it will 
pay hospitals for care provided to each medicaid 
recipient on theory that such a limitation 
discriminates against the handicapped. Social 
Security Act, § 1901 et seq., as amended, 42 
U.S.C.A. § 1396 et seq. 

lfil Civil Rights 78 C;:::;;>1053 

78 Civil Rights 
1fil Rights Protected and Discrimination 

Prohibited in General 
78k1051 Public Services, Programs, and 

Benefits 
78k1053 k. Discrimination by Reason of 

Handicap, Disability, or Illness. Most Cited Cases 
(Formerly 78k107(1), 78k9.16) 

Rehabilitation Act does not bar all annual durational 
limitations on inpatient coverage in state medicaid 
plans. Rehabilitation Act of 1973, § 504, as amended, 
29 U .S.C.A. § 794; Social Security Act, § 1901 et 
seq., as amended, 42 U.S.C.A. § 1936 et seq. 

.. 713 Syllabw fl!.! 

FN• The syllabus constitutes no part of the 
opinion of the Court but bas been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United States 
v. Detroit Lumber Co .. 200 U.S. 321. 337. 
26 S.Ct. 282, 287. 50 L.Ed. 499 0906). 

*287 Faced with Medicaid costs beyond its budget, 
Tennessee proposed to reduce from 20 to 14 the 
number of annual inpatient hospital days that state 
Medicaid would pay hospitals on behalf of a 
Medicaid recipient. Before the reduction took effect, 
respondent Medicaid recipients brought a class action 
in Federal District Court for declaratory and 
injunctive relief. Respondents alleged that the 
proposed 14-day limitation would have a · 
disproportionate effect on the handicapped and hence 
was discriminatory in violation of § 504 of the 
Rehabilitation Act of 1973-which provides that no 

© 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works. 
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otherwise qualified handicapped person shall, solely 
by reason of his handicap, be subjected to 
discrimiiiation under any program receiving federal 
financial assistance-and its implementing regulations, 
and moreover that any annual limitation on inpatient 
coverage would disadvantage the handicapped 
disproportionately in violation of § 504. The District 
Court dismissed the complaint on the ground that the 
14-day limitation was not the type of discrimination 
that § 504 was intended to proscribe. The Court of 
Appeals held that respondent had established a prima 
facie case of a § 504 violation, because both the 14-
day and any annual limitation on inpatient coverage 
would disproportionately affect the handicapped. 

Held: Assuming that § 504 or its implementing 
regulations reach some claims of disparate-impact 
discrimmation, the effect of Tennessee's reduction in 
annual inpatient hospital coverage is not among 
them. Pp. 71?-725. 

(a) The 14-day limitation is neutral on its face, is not 
alleged to rest on a discriminatory motive, and does 
not deny the handicapped meaningful access to or 
exclude , them from the particular package .of 
Medicaid services Tennessee has chosen to provide. 
The State has made the same benefit equally 
accessible to both handicapped and nonhandicapped 
persons,. and is not required to assure the handicapped 
"adequate health care" by providing them with more 
coverage than the non-handicapped. Nothing in the 
Rehabilitation Act's legislative history supports the 
conclusion that the Act requires the States to view 
certain illnesses, i.e., those particularly affecting the 
handicapped, as more important than others and more 
worthy of cure through government subsidization. 
Section 504 does not require the State to alter its 
definition of the benefit *288 it will be providing as 
14 days of inpatient coverage simply to meet the 
reality that the handicapped have greater medical 
needs. While § 504 seeks to assure evenhanded 
treatment and the opportunity for handicapped 
individuals to participate in and benefit from 
programs receiving federal financial assistance, the 
Act does not guarantee the handicapped equal results 
from the provision of state Medicaid. Pp. 721-723. 

(b) In addition, the State is not obligated to modify its 
Medicai? program by abandoning reliance on annual 
durational limitations on inpatient coverage. Section 
504 does not require the State to redefme its 

Medicaid program, and nothing in its legislative 
history suggests that Congress desired to make major 
inroads on the States' longstanding discretion to 
choose th.e proper mix of amount, scope, and 
durational limitations on services covered by 
Medicaid. Moreover, § 504 does not require that 
federal grantees make a broad-based distributive 
decision always in the way most favorable, or least 
disadvantageous, to the handicapped. To do so would 
impose a virtually "'*714 unworkable requirement on 
state Medicaid administrators. Pp. 723-725. 

715 F.2d 1036 (CA6 1983). reversed. 

W.J Michael Cody, Attorney General of Tennessee, 
argued the cause for petitioners. With him on the 
briefs were William M. Leech, Jr., former Attorney 
General, William B. Hubbard, Chief Deputy Attorney 
General, and Frank J. Scanlon, Deputy Attorney 
General. 
Deputy Solicitor General Bator argued the cause for 
the United States as amicus curiae urging reversal. 
With him on the brief were Solicitor General Lee, 
Assistant Attorney General Reynolds, Deputy 
Assistant Attorney General Cooper, John H. Garvey, 
and Brian K. Landsberg. 
Gordon Bonnyman argued the cause for respondents. 
With him on the brief were Brian Paddock. Arlene 
Mayerson, J. LeVonne Chambers, and Eric 
Schnapper.• 
• Robert E. Williams and Douglas S. McDowell filed 
a brief for the Equal Employment Advisory Council 
as amicus curiae urging reversal. 
Briefs of amici curiae urging affrnnance were filed 
for the Center for Independent Living--San 
Gabriel/Pomona Valleys et al. by Marilyn Holle and 
Timothy Cook; and for United Cerebral Palsy of New 
York City, Inc., by Michael A. Rebell. 

Justice MARSHALL delivered the opinion of the 
Court. 
*289 In 1980, Tennessee proposed reducing the 
number of annual days of inpatient hospital care 
covered by its state Medicaid program. The question 
presented is whether the effect upon the handicapped 
that this reduction will have is cognizable under § 
504 of the Rehabilitation Act of 1973 or its 
implementing regulations. We hold that it is not. 

I 
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f1l Faced in 1980-1981 with projected state Medicaid 
fiiiI costs of :&42 million more than the State's 
Medicaid budget of:&388 million, the directors of the 
Tennessee Medicaid program decided to institute a 
variety of cost-saving measures. Among these 
changes was a reduction from 20 to 14 in the number 
of inpatient hospital days per fiscal year that 
Tennessee Medicaid would pay hospitals on behalf of 
a Medicaid recipient. Before the new measures took 
effect, respondents, Tennessee Medicaid recipients, 
brought a class action for declaratory and injuncti~e 
relief in which they alleged, inter alia, that the 
proposed 14-day limitation on inpatient coverage 
would have a discriminatory effect on the 
handicapped.00 Statistical evidence, which 
petitioners do not *290 dispute, indicated that in the 
1979-1980 fiscal year, 27 .4% of all handicapped 
users of hospital services who received Medicaid 
required more than 14 days of care, while only 7.8% 
of nonhandicapped users required more than 14 days 
of inpatient care. 

FN I, Medicaid was established by Title XIX 
of the Social Security Act of 1965, 79 Stat. 
343, as amended, 42 U.S.C. § 1396et seq. 
Medicaid is a joint state-federal funding 
program for medical assistance in which the 
Federal Government approves a state plan 
for the funding of medical services for the 
needy and then subsidizes a significant 
portion of the financial obligations the State 
has agreed to assume. Once a State 
voluntarily chooses to participate in 
Medicaid, the State must comply with the 
requirements of Title XIX and applicable 
regulations. Harris v. McRae, 448 U.S. 297, 
301. 100 S.Ct. 2671. 2680. 65 L.Ed.2d 784 
(1980). 

FN2. The State proposed an array of other 
changes in its Medicaid program. Although 
respondents challenged many of these other 
changes, settlement was reached on all the 
proposed changes other than the reduction in 
the number of inpatient days covered. Thus 
none of the other changes is before this 
Court. Respondents also asserted a number 
of causes of action other than their § 504 
claim in their original and amended 
complaints. These additional legal theories 
are similarly not before the Court. 

Since the District Court's decision, the 
State has amended its Medicaid program 
in two minor ways not materially 
significant to the issues presented on 
certiorari. 

Based on this evidence, respondents asserted that the 
reduction would violate § 504 of the Rehabilitation 
Act of 1973, 87 Stat. 394, as amended, 29 U.S.C. § 
794, and its implementing regulations. Section 504 
provides: 

''No otherwise qualified handicapped individual ... 
shall, solely by reason of his handicap, be excluded 
from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or 
activity receiving Federal financial assistance .... " 29 
u.s.c. § 794. 

Respondents' position was twofold. First, they argued 
that the change from 20 to 14 days of coverage would 
have a disproportionate effect on the handicapped 
and hence was discriminatory .Elil The second, and 
major thrust of respondents' attack **715 was 
direct~d at the use of any annual limitation on the 
number of inpatient days covered, for respondents 
acknowledged that, given the special needs of the 
handicapped for medical care, any such limitation 
was likely to disadvantage the handicapped 
disproportionately. Respondents noted, however, that 
federal law does not require States to impose any 
annual durational limitation on inpatient 
coverage, *291 and that the Medicaid programs of 
only 1 O States impose such restrictions.™ 
Respondents therefore suggested that Tennessee 
follow these other States and do away with any 
limitation on the number of annual inpatient days 
covered. Instead, argued respondents, the State could 
limit the number of days of hospital coverage on a 
per-stay basis, with the number of covered days to 
vary depending on the recipient's illness (for 
example, fixing the number of days covered for an 
appendectomy); the period to be covered for each 
illness could then be set at a level that would keep 
Tennessee's Medicaid program as a whole within its 
budget.Elil The State's refusal to adopt .this plan was 
said to result in the imposition of gratuitous costs on 
the handicapped and thus to constitute discrimination 
under§ 504. 
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FN3. The evidence indicated that, if 19 days 
of coverage were provided, 16.9% of the 
handicapped, as compared to 4.2% of the 
nonhandicapped, would not have their needs 

, for inpatient care met. 

FN4. As of 1980 the average ceiling in those 
States was 37.6 days. Six States also limit 
the number of reimbursable days per 
admission, per spell of illness, or per benefit 
period. See App. B to Brief for United States 
as Amicus Curiae. 

.FN5. See Jennings v. Alexander, 518 
,F.Supp. 877. 883, n. 7 CMD Tenn.1981), 
Respondents' diagnosis-related 
reimbursement proposal is supported by a 
committee of the Tennessee Legislature, 
which has recommended that the State adopt 
such a plan. The Medicaid System of the 
Tennessee Department of Public Health, A 
Repo'rt of the Special Joint Committee to the 
Ninety-Third General Assembly 24, 26 
( 1983). The Court of Appeals seems to have 
mischaracterized this proposal of 
respondents as an attempt to limit ''the total 
:number of visits per annum rather than the 
number of days." Jennings v. Alexander, 
'715 F.2d 1036, 1044 CCA6 1983). 

A divided panel of the Court of Appeals for the Sixth 
Circuit held that respondents had indeed established a 
prima facie case of a § 504 violation. Jennings v. 
Alexander 71 S F.2d I 036 (! 983). The majority 
apparently concluded that any action by a federal 
grantee that disparately affects the handicapped states 
a cause of action under § 504 and its implementing 
regulations. Because both the 14-day rule and any 
annual limitation on inpatient coverage disparately 
*292 affected the handicapped, the panel found that a 
prirna facie case had been made out, and the case was 
remanded 00 to give Tennessee an opportunity for 
rebuttal. According to the panel majority, the State on 
remand could either demonstrate the unavailability of 
alternative plans that would achieve the State's 
legitimate cost-saving goals with a less 
disproportionate impact on the handicapped, or the 
State could offer "a substantial justification for the 
adoption of the plan with the greater discriminatory 
impact.". Id., at 1045. We granted certiorari to 
consider whether the type of impact at issue in this 

case is cognizable under § 504 or its implementing 
regulations, 465 U.S. 1021. 104 S.Ct. 1271. 79 
L.Ed.2d 677 (1984), and we now reverse. 

FN6. The District Court had dismissed 
respondents' complaint under Federal Rule 
of Civil Procedure J2(b)(6) on the basis, 
inter a/ia, that the effect on the handicapped 
of the plan that included the 14-day 
limitation was "not the type of 
discrimination that § 504 was intended to 
proscribe." 518 F.Supp .. at 881. 

II 

The first question the parties urge on the Court is 
whether proof of discriminatory animus is always 
required to establish a violation of § 504 and its 
implementing regulations, or whether federal law 
also reaches action by a recipient of federal funding 
that discriminates against the handicapped by effect 
rather than by design. The State of Te!Ulessee argues 
that § 504 reaches only purposeful discrimination 
against the handicapped. As support for this position, 
the State relies heavily on our recent decision in 
Guardians Assn. v. Civil Service Comm'n of New 
York City, 463 U.S. 582. I 03 S.Ct. 3221. 77 L.Ed.2d 
866 (] 983). 

**716 In Guardians, we confronted the question 
whether Title VI of the Civil Rights Act of 1964, 42 
U .S.C. § 2000del seq., which prohibits discrimination 
against racial and ethnic minorities in programs 
receiving federal aid, reaches both "293 intentional 
and disparate-impact discrimination.00 No opinion 
commanded a majority in Guardians, and Members 
of the Court offered widely varying interpretations of 
Title VI. Nonetheless, a two-pronged holding on the 
nature of the discrimination proscribed by Title VI 
emerged in that case. First, the Court held that Title 
VI itself directlMeached only instances of intentional 
discrimination. Second, the Court held that 
actions having an unjustifiable disparate impact on 
minorities could be redressed through agency 
regulations designed to implement the purposes of 
Title VJ.Ill2 In essence, then, we held that Title VI 
had delegated to the agencies in the first instance the 
complex determination of what sorts of disparate 
impacts upon minorities constituted sufficiently 
significant social problems, and were readily *294 
enough remediable, to warrant altering the practices 
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of the federal grantees that had produced those 
impacts. 

FN7. Section 601 of the Civil Rights Act of 
1964, 42 U.S.C. § 2000d, provides: 

''No person in the United States shall, on 
the ground of race, color, or national 
origin, be excluded from participation in, 
be denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial 
assistance." 

The premise of the State's reliance on 
Guardians is that § 504 was modeled in 
part on Title VI, and that the evolution of 
Title VI regulatory and judicial law is 
therefore relevant to ascertaining the 
intended scope of § 504. We agree with 
this basic premise. See S.Rep. No. 93-
1297, p. 39 (1974) U.S.Code Cong. & 
Admin.News 1974, pp. 6373, 6390-91 
("Section 504 was patterned after and is 
almost identical to, the antidiscrimination 
language of section 601 of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d-l 
(relating to race, color, or national origin) 
and section 901 of the Education 
Amendments of 1972, 42 U.S.C. 1683 
(relating to sex)"). Nonetheless, as we 
point out infra, at 718-719, and n. 13, too 
facile an assimilation of Title VI law to § 
504 must be resisted. 

FNB, 463 U.S., at 607-608. 103 S.Ct .. at 
3235-3236 (opinion of POWELL, J., in 
which BURGER, C.J., and REHNQUIST, 
J., joined); id .. at 612. 103 S.Ct .. at 3237 
(opinion of O'CONNOR, J.); id .. at 634. 103 
S.Ct.. at 3249 (opinion of STEVENS, J., in 
which BRENNAN and BLACK.MUN, JJ., 
joined). 

FN9. Id.. at 584, 103 S.Ct.. at 3223 
(WHITE, J., announcing the judgment of the 
Court); id .. at 623. n. 15, 103 S.Ct.. at 3244, 
n. 15 (opinion of MARSHALL, J.); id. at 
634. 103 S.Ct.. at 3249 (opinion of 
STEVENS, J., in which BRENNAN and 
BLACK.MUN, JJ., joined). 

Guardians, therefore, does not support petitioners' 
blanket proposition that federal law proscribes only 
intentional discrimination against the handicapped. 
Indeed, to the extent our holding in Guardians is 
relevant to the interpretation of § 504, Guardians 
suggests that the regulations implementing § 504, 
upon which respondents in part rely, could make 
actionable the disparate impact challenged in this 
case . .El:illl Moreover, there are reasons to pause 
before too quickly extending even the first prong of 
Guardians to § 504. Cf. Consolidated Rail Corp. v. 
Darrone, 465 U.S. 624. 632-633. n. 13. 104 S.Ct. 
1248. 1253-1254. n. 13. 79 L.Ed.2d 568 (1984) 
(recognizing distinctions between Title VI and § 
504).Elill 

FNlO. See also Lau v. Nichols, 414 U.S. 
563. 569, 94 S.Ct. 786. 789. 39 L.Ed.2d I 
(I 974) (Stewart, J., concurring). We 
conclude infra, at 722-723, and n. 24, that in 
this case the regulations do not in fact 
support respondents' action. 

FN I I. In addition to the nature of the 
problems with which the § 504 Congress 
was concerned, see infra, at 718-719, at least 
two other considerations counsel hesitation 
before reading Title VI and § 504 in pari 
materia with respect to the effect/intent 
issue. First, for seven Justices, the outcome 
in the first prong of Guardians was settled 
by their view that a majority of the Court in 
Universitv of California Reients v. Bakke, 
438 U.S. 265. 98 S.Ct. 2733, 57 L.Ed.2d 
750 (1978), had already concluded that Title 
VI reached only intentional discrimination. 
See 463 U.S., at 607. 103 S.Ct., at 3235 
(opinion of POWELL, J., in which 
BURGER, C.J., and REHNQUIST, J., 
joined); id., at 612, 103 S.Ct., at 3237 
(opinion of O'CONNOR, J.); id., at 634. and 
641. n. 12, 103 S.Ct.. at 3249 and 3253, n. 
12 (STEVENS, J., joined by BRENNAN 
and BLACK.MUN, JJ., dissenting). 
Although two of the five Justices who were 
said to have reached such a conclusion in 
Bakke wrote in Guardians to reject this 
interpretation of Bakke, see 463 U.S.. at 
590-591 and 590, n. 11. 103 S.Ct., at 3226-
3227 and 3226. n. 11 (WHITE, J., 
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announcing the judgment of the Court); kl.. 
at 616-618. 103 S.Ct.. at 3240-3241 

· (MARSHALL, J., dissenting), in the view of 
the seven Justices Bakke controlled as a 
matter of stare decisis. Had these Justices 
not felt the force of this constraint, it is 
unclear whether they would have read an 
intent requirement into Title VI. See 463 

'U.S.. at 626, 103 S.Ct.. at 3245 
(O'CONNOR, J., concurring in judgment) 
("Were we construing Title VI without the 
benefit of any prior interpretation from this 
Court, one might well conclude that the 
statute was designed to redress more than 
purposeful discrimination") (citation 
omitted). For that reason, the conclusion 
that, in response to factors peculiar to Title 
, VI, Bakke locked in a certain construction of 
Title VI would not seem to have any. 
obvious or direct applicability to § 504. 

Second, by the time Congress enacted the 
Rehabilitation Act in 1973, nearly a 
decade of experience had been 
accumulated with the operation of the 
nondiscrimination provisions of Titles VI 
and VII. By this time, model Title VI · 
enforcement regulations incorporating a 
disparate-impact standard had been 
drafted by a Presidential task force and the 
Justice Department, and every Cabinet 
Department and about 40 federal agencies 
had adopted standards in which Title VI 
was interpreted to bar programs with a 
discriminatory impact. See Guardians, 
463 U.S., at 629-630. I 03 S.Ct .. at 3247 
(MARSHALL, J., dissenting). These 
regulations provoked some controversy in 
Congress, and in 1966 the House of 
Representatives rejected a proposed 
amendment that would have limited Title 
VI to only intentional discrimination. lsL 
at 630-63 I. 103 S.Ct.. at 3247-3248. 
Thus, when Congress in 1973 adopted 
virtually the same language for § 504 that 
had been used in Title VI, Congress was 
well aware of the intent/impact issue and 
of the fact that similar language in Title 
VI consistently had been interpreted to 
reach disparate-impact discrimination. In 
refusing expressly to limit § 504 to 
intentional discrimination, Congress could 

be thought to have approved a disparate
impact standard for § 504. See United 
States v. Rutherford, 442 U .s, 544, 554, 
99 S.Ct. 2470, 2476, 61 L.Ed.2d. 68 
(1979); Cannon v. University of Chicago. 
441 U.S. 677, 698-699. 99 S.Ct. 1946, 
1958-1959, 60 L.Ed.2d 560 (1979). 

**717 *295 Discrimination against the handicapped 
was perceived by Congress to be most often the 
product, not. of invidious animus, but rather of 
thoughtlessness and indifference-of benign 
neglect.llill Thus, Representative Yanik, 
introducing the predecessor to § 504 in the House, 
Elill. described the treatment*296 of the handicapped 
as one of the country's "shameful oversights," which 
caused the handicapped to live among society 
"shunted aside, hidden, and ignored." 117 Cong.Rec. 
45974 (1971). Similarly, Senator Humphrey, who 
introduced a companion measure in the Senate, 
asserted that "we can no longer tolerate the 
invisibility of the handicapped in America .... " 118 
Cong.Rec. 525-526 ( 1972). And Senator Cranston, 
the Acting Chairman of the Subcommittee that 
drafted § 504,1'1:!.li described the Act as a response to 
"previous societal neglect." 119 Cong.Rec. 5880, 

. 5883 (1973). See also 118 Cong.Rec. 526 (1972) 
(statement of cosponsor Sen. Percy) (describing the 
legislation leading to the 1973 Act as a national 
commitment to eliminate the "glaring neglect" of the 
handicapped).**718 frill] Federal agencies and 
commentators on the plight of the handicapped 
similarly have found that discrimination against the 
handicapped is primarily the result of apathetic 
attitudes rather than affinnative animus.~ 

FN12. To be sure, well-cataloged instances 
of invidious discrimination against the 
handicapped do exist. See; e.g., United 
States Commission on Civil Rights, 
Accommodating the Spectrum of Individual 
Abilities, Ch. 2 (1983); Wegner, The 
Antidiscrimination Model Reconsidered: 
Ensuring Equal Opportunitv Without 
Respect to Handicap Under Section 504 of 
the Rehabilitation Act of 1973, 69 Cornell 
L.Rev. 401, 403, n. 2 (1984). 

FN13. Although § 504 ultimately was 
passed as part of the Rehabilitation Act of 
1973, the nondiscrimination principle later 
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codified in § 504 was initially proposed as 
an amendment to Title VI. This proposal 
was first introduced by Representative 
Yanik in the House. See H.R. 14033, 92d 
Cong., 2d Sess., 118 Cong.Rec. 9712 
(1972); H.R 12154, 92d Cong., 1st Sess., 
117 Cong.Rec. 45945 (1971). A companion 
measure was introduced in the Senate by 
Senators Humphrey and Percy. See S. 3044, 
92d Cong., 2d Sess., 118 Cong.Rec. 525-526 
(1972). The principle underlying these bills 
was reshaped in the next Congress and 
inserted as § 504 into major vocational
rehabilitation legislation then pending. 
Senator Humphrey and Representative 
V anik indicated that the intent of the 
original bill had been carried forward into § 
504. See 119 Cong.Rec. 6145 (1973) 
(statement of Sen. Humphrey); 118 
Cong.Rec. 32310 (1972) (same); 119 
Cong.Rec. 7114 (1973) (statement of Rep. 
Yanik). Given the lack of debate devoted to 
§ 504 in either the House or Senate when the 
Rehabilitation Act was passed in 1973, see 
R. Cappalli, Federal Grants and Cooperative 
Agencies § 20:03 (1982), the intent with 
which Congressman Yanik and Senator 
Humphrey crafted the predecessor to § 504 
is a primary signpost on the road toward 
interpreting the legislative history of§ 504. 

FN14. 118 Cong.Rec. 30680 (1972) 
(statement of Sen. Randolph describing 
origins of§ 504). 

llili Senator Percy was both a cosponsor 
of the predecessor to § 504 and of the Senate 
version of the Rehabilitation Act of 1973. 

FN16. See, e.g., United States Commission 
on Civil Rights, Accommodating the 
Spectrum of Individual Abilities 17 (1983); 
Note, Accommodating the Handicapped: 
The Meaning of Discrimination Under 
Section 504 of the Rehabilitation Act, 55 
N.Y.U.L.Rev. 881, 883 (1980). 

In addition, much of the conduct that Congress 
sought to alter in passing the Rehabilitation Act 
would be difficult if *297 not impossible to reach 
were the Act construed to proscribe only conduct 

fueled by a discriminatory intent. For example, 
elimination of architectural barriers was one of the 
central aims of the Act, see, e.g.,S.Rep. No. 93-318. 
LI (1973), U.S.Code Cong. & Admin.News 1973, 
pp. 2076, 2080, yet such barriers were clearly not 
erected with the aim or intent of excluding the 
handicapped. Similarly, Senator Williams, the 
chairman of the Labor and Public Welfare Committee 
that reported out § 504, asserted that the handicapped 
were the victims of "[d]iscrimination in access to 
public transportation" and "[d]iscrimination because 
they do not have the simplest fonns of special 
educational and rehabilitation services they need .... " 
118 Cong.Rec. 3320 (1972). And Senator Humphrey, 
again in introducing the proposal that later became § 
504, listed, among the instances of discrimination 
that the section would prohibit, the use of 
"transportation and architectural barriers," the · 
"discriminatory effect of job qualification ... 
procedures," and .the denial of "special educational 
assistance" for handicapped children. Id., at 525-526. 
These statements would ring hollow if the resu !ting 
legislation could not rectify the hanns resulting from 
action that discriminated by effect as well as by 
design.flill 

FNI 7. All the Courts of Appeals that have 
addressed the issue have agreed that, at least 
under some circumstances, § 504 reaches 
disparate-impact discrimination. See, e.g., 
New Mexico Assn. for Retarded Citizens v. 
New Mexico. 678. F.2d 847. 854 (CA 10 
1982): Pushkin v. Regents of Universitv of 
Colorado. 658 F.2d 1372, 1384-1385 (CAlO 
198 ll; Dopico y, Goldschmidt. 687 F .2d 
644. 652-653 CCA2 1982); NAACP v. 
Wilmington Medical Center. 651 F.2d 1322. 
1331 (CA3 1981) (en bane); Majors v. 
Housing Authority of County of DeKalb. 
Georgia. 652 F.2d 454. 457-458 (CA5 
1981); Jones v. Illinois Dept. of 
Rehabilitation Services. 689 F.2d 724 CCA7 
1982): Stutts v. Freeman. 694 F .id 666 
(CAll 1983); Georgia Assn. of Retarded 
Citizens v. McDaniel. 716 P.2d 1565. 1578-
1580 (CA 11 1983), vacated for further 
consideration in light of Smith v. Robinson. 
468 U.S. 992. 104 S.Ct. 3457. 82 L.Ed.2d 
746 (1984); 468 U.S. 1213. 104 S.Ct. 3581. 
82 L.Ed.2d 880 (1984); cf. Joyner by Lowry 
v. Dumpson. 712 F.2d 770. 775-776, and n. 
7 CCA2 1983) (rejecting use of "adverse 
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impact" theory as grounds for challenging 
state statute that requires parents who desire 
special state-subsidized residential child
care services for handicapped children· to 
transfer temporary custody of their children 
to State, but reserving question of whether 

, that test might be used in employment 
'discrimination actions). 

At least 24 federal agencies have reached 
the same conclusion. See 5 CFR § 
900.704(b)(3) COPMl C1984l; 7 CFR § 
15b.4(blC4lCDOAl ()984); 10 · CFR § 
4.121(b)(4) rNRC) (1984); 10 CFR § 
1040.63(b)(4) CDOE) (1984); 14 CFR § 

1251.103Cbl(5) (NASA) (1984); 15 CFR § 
8b.4(b)(4) CDOC) (1984); 18 CFR § 

1307.4Cb)C3l CTVAl (1984); 22 CFR § 
142.4(b)(4) CDOS) (1984); 22 CFR § 

217.4Cb)(4) (AIDIIDCA) (1984); 28 CFR 
§§- 41.51 (b)(3), 42.503(b)(3) CDOD 
(1984); 29 CFR § 32.4(b){4)CD0L) 
Cl 984); 31 CFR §§ 5 l.52(b)(l)(vi), 
5 L55(b)(l)(viii) (Dept. of Treas. (OST)) 
(1984); 32 CFR § 56.8(a)(6) CDOD) 
() 984); 34 CFR § I 04.4(blC4l ( Dept. of 
Ed.) (1984); 38 CFR § 18.404CblC4l CVA) 
(1984); 49 Fed.Reg. 1656 CEPA) (1984) 
(to be codified at 40 CFR pt. 7); 41 CFR § 
101-8.303Cd) CGSA) (1984); 43 CFR § 

11.203(blC4> coon 0984l; 45 CFR & 
84.4(b)(4) fHHS) (1984); 45 CFR § 
605.4(b)(4) CNSF) 0984): 45 CFR § 
I 151.17(c) CNEA) Cl984); 45 CFR § 
I 170.12(c) (NEHl (1984); 45 CFR § 
1232.4Cbl(3) (ACTION) (1984); 49 CFR 
§ 27.7(b)(4) CDOD 0984). We are 
unaware of any case challenging the facial 
validity of these regulations. 

*298 At the same time, the position urged by 
respondents-that we interpret § 504 to reach all action 
disparately affecting the handicapped-is also 
troubling. Because the handicapped typically are not 
similarly situated to the nonhandicapped, 
respondents'**719 position would in essence require 
each recij:lient of federal funds first to evaluate the 
effect on the handicapped of every proposed action 
that might touch the interests of the handicapped, and 
then to consider alternatives for achieving the same 
objectives with less severe disadvantage to the 

handicapped. The formalization and policing of this 
process could lead to a wholly unwieldy 
administrative and adjudicative burden. See Note, 
Employment Discrimination Against the 
Handicapped and Section 504 of the Rehabilitation 
Act: An Essay on Legal Evasiveness, 97 Harv.L.Rev. 
997. 1008 Cl984) (describing problems with pure 
disparate-impact model in context of employment 
discrimination against the handicapped). Had 
Congress intended § 504 to be a National 
Environmental Policy Act flill for the handicapped, 
requiring the preparation of "Handicapped Impact 
*299 Statements" before any action was taken by a 
grantee that affected the handicapped, we would 
expect some indication of that purpose in the statute 
or its legislative history. Yet there is nothing to 
suggest that such was Congress' purpose, Thus, just 
as there is reason to question whether Congress 
intended § 504 to reach only intentional 
discrimination, there is similarly reason to question 
whether Congress intended § 504 to embrace all 
claims of disparate-impact discrimination. 

FN18. 42 U.S.C. § 432let seq. 

ill Any interpretation of § 504 must therefore be 
responsive to two powerful but countervailing 
considerations-the need to give effect to the statutory 
objectives and the desire to keep § 504 within 
manageable bounds. Given the legitimacy of both of 
these goals and the tension between them, we decline 
the parties' invitation to decide today that one of these 
goals so overshadows the other as to eclipse it. While 
we reject the boundless notion that all disparate
impact showings constitute prima facie cases under § 
504, we assume without deciding that § 504 reaches 
at least some conduct that has an unjustifiable 
disparate impact upon the handicapped. On that 
assumption, we must then determine whether the 
disparate effect of which respondents complain is the 
sort of disparate impact that federal law might 
recognize. 

III 

To determine which disparate impacts § 504 might 
make actionable, the proper starting point is 
Southeastern Community College v. Davis. 442 U.S. 
397, 99 S.Ct. 2361, 60 L.Ed.2d 980 Cl 979), our ~or 
previous attempt to define the scope of § 504. 
Davis involved a plaintiff with a major hearing 
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disability who sought admission *300 to a college to 
be trained as a registered nurse, but who would not be 
capable of safely performing as a registered nurse 
even with full-time personal supervision. We stated 
that, under some circumstances, a "refusal to modify 
an existing program might become unreasonable and 
discriminatory. Identification of those instances 
where a refusal to accommodate the needs of a 
disabled person amounts to discrimination against the 
handicapped [is] an important responsibility of 
HEW." id,. at 413, 99 S.Ct., at 2370. We held that 
the college was not required to admit Davis because 
it appeared unlikely that she could benefit from any 
modifications -that the relevant HEW regulations 
required, id., at 409. 99 S.Ct., at 2368, and because 
the further modifications Davis sought-full-time, 
personal supervision whenever she attended patients 
and elimination of all clinical courses-would have 
compromised the essential nature of the college's 
nursing program, id, at 413-414. 99 S.Ct.. at 2370-
2371, Such a "fundamental alteration in **720 the 
nature of a program" was far more than the 
reasonable modifications the statute or regulations 
required. id. at 410, 99 S.Ct., at 2369. Davis thus 
struck a balance between the statutory rights of the 
handicapped to be integrated into society and the 
legitimate interests of federal grantees in preserving 
the integrity of their programs: while a grantee need 
not be required to make "fundamental" or 
"substantial" modifications to accommodate the 
handicapped, it may be required to make 
"reasonable" ones. C=are ibid with id .. at 412-
413. 99 S.Ct.. at 2370. 2 

FN 19. Davis addressed that portion of§ 504 
which requires that a handicapped individual 
be "otherwise qualified" before the 
nondiscrimination principle of § 504 
becomes relevant. However, the question of 
who is "otherwise qualified" and what 
actions constitute "discrimination" under the 
section would seem to be two sides of a 
single coin; the ultimate question is the 
extent to which a grantee is required to make 
reasonable modifications in its programs for 
the needs of the handicapped. 

FN20. In Davis, we stated that § 504. does 
not impose an "affirmative-action obligation 
on all recipients offederal funds." 442 U.S., 
at 411. 99 S.Ct.. at 2369-2370. Our use of 

the term "affirmative action" in this context 
has been severely criticized for failing to 
appreciate the difference between 
affirmative action and reasonable 
accommodation; the former is said to refer 
to a remedial policy for the victims of past 
discrimination, while the latter relates to the 
elimination of existing obstacles against the 
handicapped. See Note, Accommodating the 
Handicapped: The Meaning of 
Discrimination Under Section 504 of the 
Rehabilitation Act, 55 N.Y.U.L.Rev. 881, 
885-886 (1980); Note, Accommodating the 
Handicapped: Rehabilitating Section 504 
After Southeastern, 80 Colum.L.Rev. 171, 
185-186 (1980); see also Dopico v. 
Goldschmidt, 687 F.2d 644, 652 (CA2 1982) 
(''Use of the phrase 'affirmative action' in 
this context is unfortunate, making it 
difficult to talk about any kind of affirmative 
efforts without importing the special legal 
and social connotations of that term."). 
Regardless of the aptness of our choice of 
words in Davis, it is clear from the context 
of Davis that the term "affirmative action" 
referred to those "changes," "adjustments," 
or "modifications" to existing programs that 
would be "substantial," 442 U.S .. at 410, 
41 L n. 10. 413. 99 S.Ct.. at 2369. 2369-
23 70. n. I 0, 2370, or that would constitute 
"fundamental alteration[s] in the nature of a 
program ... ,"id., at 410, 99 S.Ct .. at 2369. 
rather than to those changes that would be 
reasonable accommodations. 

*301 ill The balance struck in Davis requires that an 
otherwise qualified handicapped individual must be 
provided with meaningful access to the benefit that 
the grantee offers. The benefit itself, of course, 
cannot be defined in a way that effectively denies 
otheJ"Wise qualified handicapped individuals the 
meaningful access to which they are entitled; to 
assure meaningful access, reasonable 
accommodations in the grantee's program or benefit 
may have to be made.Elill ln this *302 case, 
respondents argue that the 14-day rule, or any annual 
durational limitation, denies meaningful access to 
Medicaid services in Tennessee. We examine each of 
these arguments in tum. 

FN21. As the Government states: 
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"Antidiscrimination legislation can 
obviously be emptied of meaning if every 
discriminatory policy is 'collapsed' into 
one's definition of what is the relevant 
benefit." Brief for United States as Amicus 
Curiae 29, n. 36. At oral argument, the 
Government also acknowledged that 
"special measures for the handicapped, as 

· the Lau case shows, may sometimes be 
necessary .... " Tr. of Oral Arg. 14-15 
(referring to Lau v. Nichols. 414 U.S. 563. 
94 S.Ct. 786. 39 L.Ed.2d I (1974) ). 

The regulations implementing § 504 are 
consistent with the view that reasonable 
adjustments in the nature of the benefit 
offered must at times be made to assure 
meaningful access. See, e.g.,45 CFR § 
84.12(a) (1984) (requiring an employer to 
make "reasonable accommodation to the 
!mown physical or mental limitations" of 
a handicapped individual); 45 CFR § 
84.22 and § 84.23 Cl 984) (requiring that 
new buildings be readily accessible, 
building alterations be accessible "to the 
maximum extent feasible," and existing 
facilities eventually be operated so that a 
program or activity inside is, "when 
viewed in its entirety," readily accessible); 
45 CFR § 84.44(a) Cl 984) (requiring 
certain modifications to the regular 
academic programs of secondary 
education institutions, such as changes in 
the length of time permitted for the 
completion of degree requirements, 
substitution of specific courses required 
for the completion of degree 
requirements, and adaptation of the 
manner in which specific courses are 
conducted). 

A 

ill The 14-day limitation will not deny respondents 
meaningful access to Tennessee Medicaid services or 
exclude thein from those services. The new limitation 
does not invoke criteria that have a particular 
exclusionary effect on the handicapped; the 
reduction, neutral on its face, does not distinguish 
between those whose coverage will be reduced and 
those whose coverage will not on the basis of any 

test, judgment, or trait that the handicapped as a class 
are less capable of meeting or less likely of **721 
having. Moreover, it cannot be argued that 
"meaningful access" to state Medicaid services will 
be denied by the 14-day limitation on inpatient 
coverage; nothing in the record suggests that the 
handicapped in Tennessee will be unable to benefit 
meaningfully from the coverage they will receive 
under the 14-day rule.Elm The reduction in inpatient 
coverage will le.ave both handicapped and 
nonhandicapped Medicaid users with ·identical and 
effective hospital services fully available for their 
use, with both classes of users subject to the same 
durational limitation. The 14-day limitation, 
therefore, does not exclude the handicapped from or 
deny them the benefits of the 14 days of care the 
State has chosen to provide. Cf. Jefferson v. Hacknev. 
406 U.S. 535. 92 S.Ct. 1724. 32 L.Ed.2d 285 (1972). 

FN22. The record does not .contain any 
suggestion that the illnesses uniquely 
associated with the handicapped or 
occurring with greater frequency among 
them cannot be effectively treated, at least in 
part, with fewer than 14 days' coverage. In 
addition, the durational limitation does not 
apply to only particular handicapped 
conditions and takes effect regardless of the 
particular cause of hospitalization. 

Iillfil. To the extent respondents further suggest that 
their greater need for prolonged inpatient care means 
that, to provide meaningful access to Medicaid 
services, Tennessee must single out the handicapped 
for more than 14 days of *303 coverage, the 
suggestion is simply unsound. At base, such a 
suggestion must rest on the notion that the benefit 
provided through state Medicaid programs is the 
amorphous objective of "adequate health care." But 
Medicaid programs do not guarantee that each 
recipient will receive that level of health care 
precisely tailored to his or her particular needs. 
Instead, the benefit provided through Medicaid is a 
particular package of health care services, such as 14 
days of inpatient coverage. That .package of services 
has the general aim of assuring that individuals will 
receive necessary medical care, but the benefit 
provided remains the individual services offered-not 
"adequate health care." 

The federal Medicaid Act makes this point clear. The 
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Act gives the States substantial discretion to choose 
the proper mix of amount, scope, and duration 
limitations on coverage, as long as care and services 
are provided in ''the best interests of the recipients." 
42 U.S.C. § 1396a(a)Cl9l. The District Court found 
that the 14-day limitation would fully se~e 95% of 
even handicapped individuals eligible for Tennessee 
Medicaid, and both lower courts concluded that 
Tennessee's proposed Medicaid plan would meet the 
"best interests" standard. That unchallenged 
conclusion flID. indicates that Tennessee is free, as a 
matter of the Medicaid Act, to choose to define the 
benefit it will be providing as 14 days of inpatient 
coverage. 

FN23. Because that conclusion is 
unchallenged, we express no op1mon on 
whether annual limits on hospital care are in 
fact consistent with the Medicaid Act. See, 
e.g., Charleston Memorial Hospital v. 
Conrad 693 F.2d 324, 329-330 CCA4 1982) 
(upholding 12-day-a-year limitation on 
inpatient hospital coverage); Virginia 
Howital Assn. v. Kenley. 427 F.Supp. 781 
CED Va.1977) (upholding 21-day 
limitation). 

Section 504 does not require the State to alter this 
definition of the benefit being offered simply to meet 
the reality that the handicapped have greater medical 
needs. To conclude otherwise would be to find that 
the Rehabilitation Act requires States to view certain 
illnesses, i.e., those •304 particularly affecting the 
handicapped, as more important than others and more 
worthy of cure through government subsidization. 
Nothing in the legislative history of the Act supports 
such a conclusion. Cf. Doe v. Colautti. 592 F.2d 704 
CCA3 1979) (State may limit covered-private
inpatient-psychiatric care to 60 days even though 
State sets no limit on duration of coverage for 
physical illnesses). Section 504 seeks to assure 
evenhanded treatment and the opportunity for 
handicapped individuals to participate in and benefit 
from programs receiving federal assistance. 
0 722Sautheastern Community College v. Davis, 442 
U.S. 397. 99 S.Ct. 2361. 60 L.Ed.2d 980 0979). The 
Act does not, however, guarantee the .handicapped 
equal results from the provision of state Medicaid, 
even assuming some measure of equality of health 
could be constructed. Ibid. 

Ul Regulations promulgated by the Department of 
Health and Human Services (HHS) pursuant to the 
Act further support this conclusion.Elfil These 
regulations state that recipients of federal funds who 
provide health services cannot "provide a qualified 
handicapped person with benefits or services that are 
not as effective (as defined in § 84.4(bl) as the 
benefits or services provided to others." 45 CFR § 
84.52(a)(3) C\984). The regulations also prohibit a 
recipient of federal funding from adopting "criteria or 
methods of administration that •305 have the purpose 
or effect of defeating or substantially impairing 
accomplishment of the objectives of the recipient's 
program with respect to the handicapped." 45 CFR § 
84.4(b)(4)(ii) C\984).Elill 

FN24. We have previously recognized these 
regulations as an important source of 
guidance on the meaning of § 504. See 
Consolidated Rail Comoration v. Darrone. 
465 U.S. 624, 104 S.Ct. 1248, 79 L.Ed.2d 
568 (1984) (holding that 1978 Amendments 
to the Act were intended to codify the 

. regulations enforcing § 504); Southeastern 
Community College v. Davis 442 U.S .. at 
413, 99 S.Ct., at 2370 ("Identification of 
those instances where a refusal to 
accommodate the needs of a disabled person 
amounts to discrimination against the 
handicapped person continues to be an 
important responsibility of HEW''); see 
generally Guardians Assn. v. Civil Service 
Comm'n of New York Citv. 463 U.S. 582, 
103 S.Ct. 3221. 77 L.Ed.2d 866 Cl 983). 
1974 Amendments to the Act clarified the 
scope of § 504 by making clear that those 
charged with administering the Act had 
substantial leeway to explore areas in which 
discrimination against the handicapped 
posed particularly significant problems and 
to devise regulations to prohibit such 
discrimination. See, e.g.,S.Rep. No. 93-
1297. pp. 40-41, 56 0974). 

FN25. Respondents also rely on a variety of 
other regulations. See, e.g.,45 CFR § 
84.52(a)(2) Cl 984) (stating that a recipient 
who provides health services cannot 
"[a ]fford a qualified handicapped person an 
opportunity to receive benefits or services 
that is not equal to that offered 
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nonhandicapped persons"); § 84.4Cb)(J )(iii) 
1 (prohibiting a recipient of federal funds from 
providing "a qualified handicapped person 
with an aid, benefit, or service that is not as 
effective as tbat provided to otbers"); §. 
84.4Cb)(] )(ii) (stating that a recipient cannot 
"[a]fford a qualified handicapped person an 
opportunity to participate in or benefit from 
the aid, benefit, or service that is not equal 
to that afforded others"). 

I 
While these regulations, read in isolation, could be 
taken to suggest that a state Medicaid program must 
make the handicapped as healtby as the 
nonhandicapped, other regulations reveal that HHS 
does not contemplate imposing such a requirement. 
Title 45 CFR § S4.4(b)(2) (1984), referred to in tbe 
regulations quoted above, makes clear that 

\',[f]or. purposes of this part, aids, benefits, and 
services,: to :be equally effective, are not required to 
produce the identical result or level of achievement 
for handicapped and nonhandicapped persons, but 
must afford handicapped persons equal opportunity 
to obtain the same result, to gain the same benefit, or 
to reach the same level of achievement .... " 

This regulation, while indicating that adjustments to 
existing programs are contemplated, flilil also makes 
clear tbat *306 Tennessee is not required to assure 
that its handicapped Medicaid users will be as 
healthy as its nonhandicapped users. Thus, to the 
extent respondents are seeking a distinct durational 
limitation for the handicapped, Tennessee is entitled 
to respond by asserting that the relevant benefit is 14 
days of coverage. Because the handicapped have 
meaningful and equal access to that benefit, 
Tennessee is not obligated to reinstate its 20-day rule 
or to provide the handicapped with more than 14 days 
of inpatient coverage. 

FN26. The interpretive analysis 
accompanying these regulations states: 

"[T]he term 'equally effective,' defined in 
paragraph (b )(2), is intended to 
encompass the concept of equivalent, as 
opposed to identical, services and to 
acknowledge the fact that in order to meet 
tbe individual needs of handicapped 
persons to the same extent that the 

corresponding needs of nonhandicapped 
persons are met, adjustments to regular 
programs or the provision of different 
programs may sometimes be necessary." 
45 CFR, pt. 84, App. A,~ 6 (1984). 

**723 B 

Ifil We tum next to respondents' alternative 
contention, a contention directed not at the 14-day 
rule itself but rather at Tennessee's Medicaid plan as 
a whole. Respondents argue that the inclusion of any 
annual durational limitation on inpatient coverage in 
a state Medicaid plan violates § 504. The thrust of 
this challenge is that all annual durational limitations 
discriminate against the handicapped because (I) the 
effect of such limitations falls most heavily on the 
handicapped and because (2) this harm could be 
avoided by tbe choice of other Medicaid plans that 
would meet the State's budgetary constraints without 
disproportionately disadvantaging the handicapped. 
Viewed in this light, Tennessee's current plan is said 
to inflict a gratuitous harm on the handicapped that 
denies tbem meaningful access to Medicaid services. 

Whatever the merits of this conception of meaningful 
access, it is clear that § 504 does not require the 
changes respondents seek. In enacting the 
Rehabilitation Act and in subsequent 
amendments,Elill Congress did focus on several *307 
substantive areas-employment,flill education, lli12 

and tbe elimination of physical barriers to access flill!_ 

in which it considered tbe societal and personal costs 
of refusals to provide meaningful access to the 
handicapped to be particularly high.Bill But nothing 
in the pre- or post-1973 legislative ,discussion of § 
504 suggests tbat Congress desired to make major 
inroads on the States' longstanding discretion to 
choose the proper mix of amount, scope, and duration 
limitations on services covered by state Medicaid, see 
Beal v. Doe, 432 U.S. 438. 444. 97 S.Ct. 2366. 2370, 
53 L.Ed.2d 464 (1977). And, more generally, we 
have already stated, supra, at 719-720, tbat § 504 
does not impose ~eneral NEPA-like requirement on 
federal grantees. 

FN27. The year after the Rehabilitation Act 
was passed, Congress returned to it with 
important amendments that clarified the 
scope of § 504. See Pub.L. 93-516, 88 Stat. 
1617. While tbese amendments and their 
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history cannot substitute for a clear 
expression of!egislative intent at the time of 
enactment, Davis, supra. 442 U.S .. at 411. n. 
I I, 99 S.Ct .. at 2370. n. 11. as virtually 
contemporaneous · and more specific 
elaborations of the general norm that 
Congress had enacted .into law the previous 
year, the amendments and their history do 
shed significant light on the intent with 
which § 504 was enacted. See, e.g., Andrus 
v. Shell Oil Co. 446 U.S. 657. 666-671. 100 
S.Ct. 1932. 1938-1941. 64 L.Ed.2d 593 
(1980); Seatrain Shipbuilding Corp. v Shell 
Oil Co., 444 U.S. 572, 596. 100 S.Ct. 800. 
813. 63 L.Ed.2d 36 (1980). Congress again 
amended Title V of the Rehabilitation Act in 
1978, in the process incorporating the 
enforcement mechanisms available under 
Title VI of the Civil Rights Act of 1964. See 
Pub.L. 95-602. 92 Stat. 2982. § 505(a)(2), 
29 U.S.C. § 794a (1982). We have 
previously relied on the post~ 1973 
legislative actions to interpret § 504. 
Consolidated Rail Corporation v. Da"one, 
465 U.S .. at 632-633. 104 S.Ct., at 1253-
1254. 

FN28. "The primary goal of the Act is to 
increase employment." Consolidated Rail 
Corporation v. Varrone supra. at 633. n. 
13. 104 S.Ct., at 1254. n. 13. See also 29 
U.S.C. § 701(11) 0976 ed.). 

FN29. See, e.g., 117 Cong.Rec. 45974 
(1971) (statement of Rep. Yanik); 118 
Cong.Rec. 525-526 (1972) (statement of 
Sen. Humphrey); 119 Cong.Rec. 5882-5883 
(I 973) (statement of Sen. Cranston); 118 
Cong.Rec. 3320-3322 (1972) (statement of 
Sen. Williams). 

fIDQ.. See, e.g.,29 U.S.C. § 701(11) (1976 
ed.); S.Rep. No. 93·318. p. 4 (1973); 
S.Rep. No. 93·1297. p. 50 (1974), U.S.Code 
Cong. & Admin.News 1974, pp. 6373, 6400. 

FN31. Rehabilitation training, of course, 
was also central to the purposes of the 197 3 
Act, and such training might involve issues 
concerning specific health care benefits. In 
this case, however, respondents have never 

asserted that the 14-day rule has any effect 
at all on rehabilitation programs. 

FN32. Assuming, arguendo, that agency 
regulations may impose such a requirement 
in specific areas to further the purposes of § 
504, see Guardians Assn. v. Civil Service 
Comm'n of New York Citv 463 U.S. 582. 
I 03 S.Ct. 3221. 77 L.Ed.2d 866 Cl 983), Lau 
v. Nichols, 414 U.S. 563. 94 S.Ct. 786. 39 
L.Ed.2d 1 CI 974), the current regulations are 
drafted in far too broad terms to permit the 
conclusion that state Medicaid programs 
must always choose, from among various 
otherwise legitimate benefit and service 
options, the particular option most 
favorable, or least disadvantageous, to the 
handicapped. Before we would find that 
these generally worded regulations were 
intended to limit a State's longstanding 
discretion to set otherwise reasonable 
Medicaid coverage rules, that intent would 
have to be indicated with greater specificity 
in the regulations themselves or through 
other agency action. 

· The Government agrees that the current 
regulations are not intended to impose a 
NEPA-like requirement on state Medicaid 
administrators. 

**724 *308 The costs of such a requirement would 
be far from minimal, and thus Tennessee's refusal to 
pursue this course does not, as respondents suggest, 
inflict a "gratuitous" harm on the handicapped. On 
the contrary, to require that the sort of broad-based 
distributive decision at issue in this case always be 
made in the way most favorable, or least 
disadvantageous, to the handicapped, even when the 
same benefit is meaningfully and equally offered to 
them, would be to impose a virtually unworkable 
requirement on state Medicaid administrators. Before 
taking any across-the-board action affecting 
Medicaid recipients, an analysis of the effect of the 
proposed change on the handicapped would have to 
be prepared. Presumably, that analysis would have to 
be further broken down by class of handicap-the 
change at issue here, for exwnple, might be 
significantly less harmful to the blind, who use 
inpatient services only minimally, than to other 
subclasses of handicapped Medicaid recipients; the 
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State would then have to balance the harms and 
benefits .to various groups to determine, on balance, 
the extent to which the action disparately impacts the 
handicapped. In addition, respondents offer no reason 
that similar treatment would not have to be accorded 
other groups protected by statute or regulation from 
disparate-impact discrimination. 

It should be obvious that administrative costs of 
implementing such a regime would be well beyond 
the accommodations that are required under Davis. 
As a result, Tennessee need not redefine its Medicaid 
program to eliminate *309 durational limitations on 
inpatient coverage, even if in doing so the State could 
achieve its immediate fiscal objectives in a way less 
harmful to the handicapped. 

IV 

The 14-day iule challenged in this case is neutral on 
its face, is not alleged to rest on a discriminatory 
motive, and does not deny the handicapped access to 
or exclude them from the particular package of 
Medicaid services Tennessee has chosen to provide. 
The State has made the same benefit-14 days of 
coverage-equally accessible to both handicapped and 
nonhandicapped persons, and the State is not required 
to assure the handicapped "adequate health care" by 
providing them with more coverage than the 
nonhandicapped. In addition, the State is not 
obligated to modify its Medicaid program by 
abandoning reliance on annual durational limitations 
on inpatient coverage. Assuming, then, that § 504 or 
its implementing regulations reach some claims of 
disparate-impact discrimination, the effect of 
Tennessee's reduction in annual inpatient coverage is 
not among them. For that reason, the Court of 
Appeals erred in holding that respondents had 
established a prima facie violation of § 504. The 
judgment below is accordingly reversed. 

It is so ordered. 

U.S.Tenn.,1985. 
Alexander v. Choate 
469 U.S. 287, 105 S.Ct. 712, 83 L.Ed.2d 661, 53 
USLW 4072, 8 Soc.Sec.Rep.Serv. 6, Med & Med 
GD (CCH) P 34,439, I A.D.D. 204 
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P'Cohen v. Brown University 
C.A.l (R.1.),1996. 

I 

United States Court of Appeals.First Circuit. 
.Ainy COHEN, et al., Plaintiffs-Appellees, 

v. 
BROWN UNIVERSITY, et al., Defendants

Appellants. 
No. 95-2205. 

Heard April I, 1996. 
Decided Nov. 21, 1996. 

Student members of women's gymnastics and 
volleyball teams which had been demoted from 
university-funded varsity status to donor-funded 
varsity status by private university brought cl~s 
action against university and its president and athletic 
director, alleging Title IX violations. Preliminary 
injunction issued, restoring teams to varsity status 
pending trial on merits, 809 F.Supp. 978, and was 
upheld on appeal by a panel of the Court of Appeals, 
991 F.2d 888. On remand, the District Court for the 
District of Rhode Island, Raymond J. Pettine, Senior 
District Judge, found violations, 879 F Supp. 185. 
University moved for additional findings of fact and 
to amend judgment, and, on denial of such motion by 
trial court, appealed. The Court of Appeals, Bownes. 
Senior Circuit Judge, held that: (1) doctrine of "law 
of the case" precluded Court of Appeals from 
undertaking plenary review of issues decided by 
panel thereof in previous appeal; (2) suit ~as 
antidiscrimination claim rather than affirmative 
action claim; (3) regulations under Title IX were 
entitled to controlling weight and policy 
interpretation issued by Office for Civil Rights 
(OCR) of Department of Health; Education and 
Welfare (HEW) interpreting such regulations was 
entitled to substantial deference; (4) donor-funded 
varsity teams were properly excluded from District · 
Court's calculation of participation opportunities 
offered by university; (5) District Court's 
interpretation of three-part test of institutional 
compliance with participation opportunity 
requirements of Title IX was not requirement of 
numerical proportionality or imposition of gender
based quota system; (6) Title VII gender 
discrimination standards were inapplicable; (7) 

university's "relative interests" approach to allocation 
of athletic resources was not reasonable interpretation . 
of three-part test; (8) university's allocation of athletic 
resources between men's and women's programs 
based upon "relative interesti" approach failed to 
accommodate fully and effectively interests and 
abilities of underrepresented gender; (9) Court would 
review constitutionality of District Court's order 
requiring university to comply wit~ Title IX .by 
accommodating fully and effectively athletics 
interests and abilities of its female students under 
intermediate scrutiny test; (I 0) such order satisfied 
equal protection requirements; and (I I) District 
Court was not entitled to reject remedial plan offered 
by university and substitute its own specific plan for 
relief. 

Affirmed in part, reversed in part, and remanded for 
further proceedings. 

Torruell~ CJ., dissented with opinion. 

West Headnotes 

W Federal Courts 1708 €=>917 

1708 Federal Courts 
--170BVIII Courts of Appeals 

J 70BVIII(K) Scope, Standards, and Extent 
170BVlllCK)8 Subsequent Appeals 

J 70Bk9 l 7 k. Former Decision as Law 
of the Case. Most Cited Cases 
Court of Appeals would not undertake plenary review 
of issues decided by panel thereof in previous appeal 
from District Court's ruling on motion for preliminary 
injunction, in class action by student members of 
women's gymnastics and volleyball teams which had 
been demoted from university-funded varsity status 
to donor-funded varsity status against private 
university and its president and athletic director, 
alleging Title IX violations; under "law of the case" 
doctrine, Court of Appeals was bound on appeal by 
its prior panel's rulings of law, no exception to "law 
of the case" doctrine applied, and decision rendered 
by prior panel in first appeal was not legally 
defective. Education Amendments of 1972, §§ 90 l-
909, as amended, 20 U.S.C.A. §§ 1681-1688. 
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.l1l Courts 106 (;::;;;>!)9(1) 

106 Courts 
10611 Establishment, Organization, and Procedure 

106Ii(Gl Rules of Decision 
I 06k99 Previous Decisions in Same Case 

as Law of the Case 
l 06k99(1) k. In General. Most Cited 

Federal Courts l 70B €=>950 

170B Federal Courts 
I 70BVIll Courts of Appeals 

170BVITICL) Detennination and Disposition 
of Cause . · 

I 70Bk949 Mandate and Effect of Decision 
in Lower Court 
. l 70Bk9.50 k. Law of the Case; Changes 
tn Law or Facts. Most Cited Cases 
"Law of the case doctrine" precludes relitigation of 
legal issues presented in successive stages of single 
case once those issues have been decided; doctrine 
directs that decision of appellate court on issue of 
law, unless vacated or set aside, governs issue during 
all subsequent stages of litigation in nisi prius court 
and thereafter 'on any further appeal. 

ill Federal Courts 1708 €=950 

170B Federal Courts 
170BVIII Courts of Appeals 

170BYIIICLl Detennination and Disposition 
of Cause 

l 70Bk949 Mandate and Effect of Decision 
in Lower Court 
. 170Bk950 k. Law of the Case; Changes 
m Law or Facts. Most Cited Cases 
Under "law of the case doctrine," reviewing court's 
mandate constitutes law of case on such issues of law 
as were actually considered and decided by appellate 
court, or as were necessarily inferred from 
disposition on appeal. 

ill Federal Courts 170B €=950 

I ?OB Federal Courts 
170BVllJ Courts of Appeals 

I 70BVIII(L) Detennination and Disposition 

of Cause 
l70Bk949 Mandate and Effect of Decision 

in Lower Court 
. I 70Bk950 k. Law of the Case; Changes 
m Law or Facts. Most Cited Cases 
"Law of the case doctrine" requires trial court on 
remand to dispose of case in accordance with 
appella.t~ court's mandate by implementing both letter 
and ~pmt .o~ mandate: taking into account appellate 
courts opllllon and circumstances it embraces and 
binds newly constituted panels to prior ~anel 
decisions on point. 

.l.fil Federal Courts l 70B <€=917 

I ?OB Federal Courts 
170BVlll Courts of Appeals 

l 70BVIIl(K) Scope, Standards and Extent 
170BVIll0<.l8 Subsequent Appeals 

I 70Bk9 l 7 k. Former Decision as Law 
of the Case. Most Cited Cases 
Circumstances in which exceptions to "law of the 
case" doctrine apply' are rare; issues decided on 
appeal 'should not be reopened unless evidence on 
subsequent trial was substantially different, 
con~~lling authorio/ has since made contrary 
decmon of law applicable to such issues, or decision 
was clearly erroneous and would work manifest 
injustice. 

.lfil. Courts 106 €=>99(1) 

106 Courts 
10611 Establishment, Organization, and Procedure 

106Il(G) Rules of Decision 
106k99 Previous Decisions in Same Case 

as Law of the Case 
106k99(1) k. In General. Most Cited 

Cases 
"Law of the case" doctrine is prudential rule of policy 
and practice, rather than absolute bar to 
reconsideration or limitation on federal court's power; 
nevertheless, doctrine serves important goals and 
must be treated respectfully and, In absence of 
exceptional circumstances, applied according to its 
tenor. 

l1l Federal Courts 1708 C=;;>760 

170B Federal Courts 
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l 70BVIII Courts of Appeals 
l 70BVIll(K) Scope, Standards, and Extent 

l 70BVIIHKll In General 
l 70Bk759 Theory and Grounds of 

Decision of Lower Court 
l 70Bk760 k. Rulings as Law of 

Case. Most Cited Cases 
In ruling on propriety of District Court's grant of 
preliminary injunction or other issuance of 
preliminary ruling without benefit of full argument 
and well-developed record, Court of Appeals 
generally understands District Court's conclusions 
and holdings regarding merits of issues presented on 
appeal as statements as to probable outcomes rather 
than as comprising ultimate law of case. 

Ifil Civil Rights 78 ~1067(l) 

78 Civil Rights 
. 78I Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl067 Sex Discrimination 
78kl067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Formerly 78k 128) 

Suit brought· by female student athletes against 
university under Title IX was antidiscrimination 
claim rather than affirmative action claim, despite 
fact that Title IX permitted both affmnative action 
and inference that substantial gender 
disproportionality might indicate existence of 
discrim~ation, and despite gender-conscious nature 
of available remedy, Title IX did not mandate · 
gender-based preferences or quotas, or specific 
timetables for implementing numerical goals, 
substantial proportionality test was only one aspect of 
inquiry into university's compliance with Title IX and 
was applied in fact-specific manner, Title IX neither 
mandated finding of discrimination based solely upon 
gender-based statistical disparity nor prohibited 
gender-conscious remedial measures, and available 
remedies did not raise fact concerns underlying 
requirement of particularized · factual predicate. 
Education Amendments of 1972, §§ 901-909, as 
amended, 20 U.S.C.A. §§ 1681-1688. 

121 Civil Rights 78 ~1237 

78 Civil Rights 
781I Employment Practices 

78k1236 Affirmative Action; Remedial 
Measures 

78k1237 k. In General. Most Cited Cases 
(Formerly 78k 154) 

"Affirmative action" involves voluntary undertaking 
to remedy discrimination by means of specific group
based preferences or numerical goals and specific 
timetable for achieving those goals. 

J.!Ql Civil Rights 78 €°=1238 

78 Civil Rights 
78Il Employment Practices 

78kl236 Affirmative Action; Remedial 
Measures 

78kl238 k. Race, Color, Ethnicity, or 
National Origin. Most Cited Cases 

(Formerly 78kl54) 

Civil Rights 78 €°=1239 

78 Civil Rights 
78II Employment Practices 

78kl236 Affrrmative Action; Remedial 
Mea8ures 

78kl239 k. Sex. Most Cited Cases 
(Formerly 78k154) 

Voluntary affrrmative action plans cannot be 
constitutionally justified absent particularized factual 
predicate demonstrating existence of identified 
discrimination; societal discrimination, without more, 
is too amorphous a basis for imposing racially 
classified remedy, and government cannot be 
permitted to reach out to implement race or gender
conscious remedial measures that are ageless in their 
reach into past and timeless in their ability to affect 
future, on basis of facts insufficient to support prima 
facie case of constitutional or statutory violation, to 
benefit of unidentified victims of past discrimination. 

1l!l Civil Rights 78 €°=1239 

78 Civil Rights 
78II Employment Practices 

78k1236 Affirmative Action; Remedial 
Measures 

78kl239 k. Sex. Most Cited Cases 
(Formerly 78k 154) 

Remedy flowing from judicial determination of 
discrimination does not necessarily constitute 
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affirmative action merely because such remedy is 
gender-conscious, nor does reverse discrimination 
claim arise every time antidiscrimination statute is 
enforced.; while some gender-conscious relief may 
adversely impact one gender, that alone would not 
make such relief affirmative action or consequence of 
that relief reverse discrimination. 

1!11 Civil Rights 78 ~1238 

78 Civil Rights 
78II Employment Practices 

78kl236 Affirmative Action; Remedial 
Measures 

78ki238 k. Race, Color, Ethnicity, or 
National Origin. Most Cited Cases 

(Formerly 78kl 54) 

Civil Rights 78 ~1239 

78 Civil Rights 
78II Employment Practices 

78kl236 Affirmative Action; Remedial 
Measures 

78kl239 k. Sex. Most Cited Cases 
(Formerly 78kl 54) 

Constitutional Law 92 ~32S2 

21 Constitutional Law 
92XXVI Equal Protection 

92X:XVl(B) Particular Classes 
92XXVl(8)8 Race, National Origin, or 

Ethnicity 
92k3252 k. Affirmative Action in 

General. Most Cited Cases 
(Formerly 92k224(1 ), 92k2 l 5} 

Constitutional Law 92 ~3381 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVI(8) Particular Classes 
92XXVICB)l l Sex or Gender 

92k3381 k. Affirmative Action in 
General. Most Cited Cases 

(Formerly 92k224(1 )) 
Race and gender-conscious remedies are both 
appropriate and constitutionally permissible under 
federal antidiscrimination regime, although such 

remedial measures are still subject to equal protection 
review. U.S.C.A. Const.Amends. 5, 14. 

J..Ll.l Administrative Law and Procedure ISA 
~416.1 

l 5A Administrative Law and Procedure 
J SAIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIVCC) Rules and Regulations 

15Ak416 Effect 
15Ak4 l 6. l k. In General. Most Cited 

Cases 
Regulations resulting from express congressional 
delegation to agency of power to elucidate specific 
provision of statute by regulation should be accorded 
controlling weight unless such regulations are 
arbitrary, capricious, or manifestly contrary to statute. 

l.!il Administrative Law and Procedure ISA 
~413 

l SA Administrative Law and Procedure 
15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
1 SAIVCC) Rules and Regulations 

15Ak4 l 2 Construction 
15Ak413 k. Administrative 

Construction. Most Cited Cases 
Agency's construction of its own regulations is 
entitled to substantial deference. 

11.fil Administrative Law and Procedure ISA 
~413 

15A Administrative Law and Procedure 
JSAlV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AlVCC) Rules and Regulations 

15Ak412 Construction 
I 5Ak413 k. Administrative 

Construction. Most Cited Cases 
Agency's power authoritatively to interpret its own 
regulations is presumed to be component of agency's 
delegated lawmaking powers, as applying agency's 
regulation to complex or changing circumstances 
calls upon agency's unique expertise and 
policymaking prerogatives. 

l1fil. Civil Rights 78 ~1067(2) 
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78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78k 1067 Sex Discrimination 
78k!067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Formerly 78k128) 

Regulations implementing intercollegiate athletics 
provisions of Title IX were entitled to controlling 
weight, and Policy Interpretation issued by Office for 
Civil Rights (OCR) of Department of Health, 
Education and Welfare (HEW) interpreting such 
regulations was entitled to substantial deference, in 
class action under Title IX brought by student 
members of university's women's gymnastics and 
volleyball teams against university and ·its president 
and athletic director; Congress expressly delegated to 
agency power to elucidate statute by regulation, and 
policy interpretation stood upon plausible, if not 
inevitable, reading of Title IX. Education 
Amendments of 1972, §§ 901-909, as amended, 20 
U.S.C.A. §§ 1681-1688; 34 C.F.R. §§ 106.1-106.71. 

e 1!11 Civil Rights 78 €=1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78k I 067 Sex Discrimination 
1 78kl 067(2) . k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Formerly 78kl28) 

For purposes of three-part test of institutional 
compliance with participation opportunity 
requirements of Title IX, intercollegiate athletics 
participation opportunities offered by institution are 
properly measured by counting number of actual 
participants on intercollegiate teams; teams not 
sponsored by university, designated "club" teams, are 
not considered to be intercollegiate teams except in 
those instances in which they regularly participate in 
varsity competition. Education Amendments of 1972, 
§§ 901-909, as amended, 20 U.S.C.A. §§ 1681-1688. 

1lfil Civil Rights 78 €=1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k!059 Education 

78k1067 Sex Discrimination 
78k I 067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Formerly 78k128) 

District Court properly excluded club varsity teams 
from definition of intercollegiate teams and, 
therefore, from its calculation of participation 
opportunities offered by university sued by female 
student athletes under Title IX, where evidence was 
inadequate to show that club teams regularly 
participated in varsity competition. Education 
Amendments of 1972, §§ 901-909, as amended, 20 
U.S.C.A. §§ 1681-1688; 34 C.F.R. §§ 106.1-106.71. 

I!2J. Civil Rights 78 €=>1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78kl 067 Sex Discrimination 
78kl067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Formerly 78kl 28) 

Statement by District Court that university would fail 
test of institutional compliance with requirements of 
Title IX if there was sufficient interest and ability 
among members of statistically underrepresented 
gender not slaked· by existing programs was not 
requirement of numerical proportionality or 
imposition of ·gender-based quota system in 
contravention of Title IX; legislative history of 
section of Title IX governing consideration of gender 
parity strongly suggested that section of Title IX at 
issue defined conduct proscribed in context of 
admissions and hiring in geographical area outside 
university and did not refer to imbalances existing 
within university itself with respect to gender 
representation in athletics, and District Court's 
interpretation of test did not in any event require 
preferential or disparate treatment for either gender 
but rather created presumption of compliance in 
presence of statistical balance. Education 
Amendments of 1972, § 901(b), as amended, 20 
U.S.C.A. § 1681Cb). 

1201 Civil Rights 78 €=>1067(2) 

78 Civil Rights 
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781 Rights Protected and Discrimination 
Prohibited in General 

78k I 059 Education 
78k 1067 Sex Discrimination 

78kl067(2) k. Extracurricular 
Activities; Athletics. Most Cited Cases 

(Fonnerly 78k128) 
Court assessing Title IX compliance may not find 
violation solely because there is disparity between 
gender composition of educational institution's 
student constituency and its athletic programs. 
Education Amendments of 1972, §§ 901-909, as 
amended, 20 U.S.C.A. §§ 1681-1688. 

ill.l Civil Rights 78 €=>t067(2) 

78 Civil Rights 
78l Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78k1067 Sex Discrimination 
78kl067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Fonnerly 78k128) 

Title IX plaintiff is required to show not only 
disparity between gender composition of institution's 
student body and its athletic program, thereby 
proving that one gender is underrepresented, but also 
that element of unmet interest is present, meaning 
that underrepresented gender has not been fully and 
effectively accommodated by institution's present 
athletic program; only if plaintiff meets burden of 
proof on these elements and institution fails to show 
as affirmative defense history and continuing practice 
of program expansion responsive to interests and 
abilities of underrepresented gender will Title IX 
liability be established. Education Amendments of 
1972, §§ 901-909, as amended, 20 U.S.C.A. §§ 1681-
1688. 

!221 Civil Rights 78 €=>to67(1) 

1B. Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k I 059 Education 

78k I 067 Sex Discrimination 
78kl 067(1) k. In General. Most Cited 

Cases 
(Fonnerly 78k128) 

In assessing institutional compliance with 

participation opportunity requirements of Title lX, 
fact that overrepresented gender is less than fully 
accommodated will not, in and of itself, excuse 
shortfall · in prov1s10n of opportunities for 
underrepresented gender. Education Amendments of 
1972, §§ 901-909, as amended, 20 U.S.C.A. §§ 1681-
1688. 

1231 Civil Rights 78 <(:;:;;;::>1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78kl 067 Sex Discrimination 
78k1067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Fonnerly 78k128) 

In assessing institutional . compliance with 
participation opportunity requirements of Title IX, 
absent demonstration of continuing program 
expansion for underrepresented gender, institution 
must either provide athletics opportunities in 
proportion to gender composition of student body or 
fully accommodate interests and abilities of athletes 
of underrepresented gender. Education Amendments 
of 1972, §§ 901-909, as amended, 20 U.S.C.A. §§ 

1681-1688. 

!241 Civil Rights 78 €=1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl067 Sex Discrimination 
78k1067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Fonnerly 78kl28) 

Title VII gender discrimination standards were 
inapplicable to class action brought by female student 
athletes against university, its president and athletic 
director under Title IX and based upon alleged 
inequities in intercollegiate athletic program; scope 
and purpose of Title IX were substantially different 
from those of Title VII, and athletics presented 
distinctly different situation from admissions and 
employment and required different analysis in order 
to detennine existence vel non of discrimination. 
Education Amendments of 1972, §§ 901-909, as 
amended, 20 U.S.C.A. §§ 1681-1688; Civil Rights 
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Act of J 964, § 70 I et seq., 42 U .S.C.A. § 2000e et 
seq. 

1251 Civil Rights 78 €:=1067(2) 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78k 1067 Sex Discrimination 
78k1067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Fonnerly 78kl28) 

Even if:university sued by female student athletes 
under Title IX could have empirically demonstrated 
that female students had less interest in athletic 
participation than did male stud~nts.' such e.videnc7. 
standing alone, could not have Justified umvers1ty s 
providing fewer athletic opportunities for women 
than for men; such "relative interests" approach 
rested on stereotypical and thus suspect notions of 
women's. interests and abilities, women's lower 
athletic participation rate reflected historical lack of 
opportunity and thus statistical evidence purporting 
to measure women's interest reflected past 
discrimination, and argument that women were less 
interested in sports for reasons unrelated to lack of 
opportunity was disproved by tremendous growth in 
women's participation in sports since enactment of 
Title IX. Education Amendments of 1972, §§ 901-
909, as amended, 20 U.S.C.A. §§ 1681-1688. 

1261 Civil Rights 78 €=to67(2) 

78 Civil Rights 
lfil Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78kl 067 Sex Discrimination 
?Ski 067(2) k. Extracurricular 

Activities; Athletics. Most Cited Cases 
(Fonnerly 78k128) 

University's allocation of athletic resources between 
men's and women's programs based upon ''relative 
interests" approach failed to accommodate fully and 
effectively interests and abilities of underrepresented · 
gender, as required by Title IX, where varsity 
women's teams demoted by university from 
university-funded status to donor-funded status were 
viable and successful until such demotion and student 
interest, ability and competitive opportunities stiIJ 

existed. Education Amendments of 1972, § 901(b), as 
amended, 20 U.S.C.A. § 168J(b). 

1121 Federal Courts 170B ~917 

l 70B Federal Courts 
--170BVIII Courts of Appeals 

J 70BVIll(K) Scope, Standards, and Extent 
170BVIII(K}8 Subsequent Appeals 

170Bk917 k. Fonner Decision as Law 
of the Case. Most Cited Cases 
Prior panel decision citing case which was thereafter 
overruled in part remained "law of the case," where 
specific proposition for which case was cited was not 
overruled by intervening decision. 

(28! Constitutional Law 92 €=3047 

92 Constitutional Law 
- 92XXVI Equal Protection 

92XXVI(A) In General 
92XXVICA)5 Scope of Doctrine in General 

92k304 7 k. Affirmative Action in 
General. Most Cited Cases 

(Formerly 92k224(1)) 
Remedy ordered for violation of federal 
antidiscrimination statute is subject to equal 
protection review, even if violator's equal protection 
challenge to underlying statute is rejected, assuming 
that remedy ordered constitutes gender-conscious 
govenunent action. U.S.C.A. Const.Amends. 5, 14. 

129! Constitutional Law 92 ~3398 

92 Constitutional Law 
- 92XXVI Equal Protection 

92XXVl(B) Particular Classes 
92XXVJ(B)l l Sex or Gender 

92k3393 Education 
92k3398 k. Athletics. Most Cited 

Cases 
{Formerly 92k224(2)) 
Court of Appeals would review constitutionality of 
District Court's order requiring university to comply 
with Title IX by accommodating fully and effectively 
athletics interests and abilities of its women students 
under intermediate scrutiny test for detennining equal 
protection violation, as such classification was 
gender-based. U.S.C.A. Const.Amends. 5, .!1; 
Education Amendments of 1972, §§ 901-909, as 
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amended, 20 U.S.C.A. §§ 1681-1688. 

1301 Constitutional Law 92 €:=3081 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVI<A) In General 
92XXVICA)6 Levels of Scrutiny 

92k3069 Particular Classes 
92k308l k. Sex or Gender. Most 

Cited Cases 
(Formerly 92k224(1)) 

Under intermediate scrutiny test for determining 
equal protection violation, burden of demonstrating 
exceedingly persuasive justification for government
imposed, gender-conscious classification is met by 
showing that classification serves important 
governmental objectives, and that means employed 
are substantially related to achievement of those 
objectives. U.S.C.A. Const.Amends. 5, 14. 

lJ!l Civil Rights 78 C=t452 

78 Civil Rights 
78III Federal Remedies in General 

78kl449 Injunction 
78kl452 k. Education. Most Cited Cases 

(Formerly 78k267) 

Constitutional Law 92 €:=3398 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVICB) Particular Classes 
92XXVICB)l I Sex or Gender 

92k3393 Education 
92k3398 k. Athletics. Most Cited 

Cases 
(Formerly 92k224(2)) 

Order requiring university to comply with Title IX by 
accommodating fully and effectively athletic interests 
and abilities of its women students satisfied equal 
protection requirements, even though it was explicitly 
gender-conscious; governmental objectives of 
avoiding use of federal resources to support 
discriminatory practices, providing individual 
citizens effective protection against those practices, 
and judicial enforcement of federal antidiscrimination 
statutes were important governmental objectives, 
means employed ~y District Court in fashioning 

relief were clearly substantially related to statutory 
objectives, relief intentionally and directly assisted 
members of sex that was disproportionately 
burdened, and male students would not be 
disadvantaged by full and effective accommodation 
of athletic interests and abilities of female students. 
U.S.C.A. Const.Amends. 5. .H; Education 
Amendments of 1972, §§ 901-909, as amended, 20 
U.S.C.A. §§ 1681-1688. 

1321 Constitutional Law 92 €:=3381 

92 Constitutional Law 
92XXVI Equal Protection 

92XXYl(B) Particular Classes 
92XXVJ(B)J 1 Sex or Gender 

92k338 l k. Affirmative Action in 
General. Most Cited Cases 

(Formerly 92k224(1)) 
Gender-conscious remedial scheme satisfies 
constitutional equal protection ·requirements if it 
directly protects interests of disproportionately 
burdened gender. U.S.C.A. Const.Amends. 5, .H. 

1331 Federal Courts 170B ~823 

1708 Federal Courts 
·170BVIII Courts of Appeals 

170BVlIICK) Scope, Standards, and Extent 
I 70BVIll(K)4 Discretion of Lower Court 

170Bk823 k. Reception of Evidence. 
Most Cited Cases 
Court of Appeals reviews District Court's evidentiary 
rulings for abuse of discretion. 

1341Witnesses410 €:=269(2.1) 

410 Witnesses 
41 Olll Examination 

41 OIJI(B) Cross-Examination 
41 Ok269 Limitation of Cross-Examination 

to Subjects of Direct Examination 
41 Ok269(2) Limitation as to Particular 

Subjects of Inquiry 
41 Ok269C2. D k. In General. Most 

Cited Cases 
Cross-examination of plaintiffs' witness, in Title IX 
action against university by female student athletes, 
on issue of why girls drop out of sports before 
reaching college was properly barred, where witness' 
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direct testimony did not reach such issue. Education 
Amendments of 1972, §§ 901-909, as amended, 20 
U.S.C.A. §§ 1681-1688; Fed.Rules Civ.Proc.Rule 
61l(b),28 U.S.C.A. 

[351 Federal Courts 1708 <€?901.1 

1708 Federal Courts 
l 70BVIII Courts of Appeals 

170BVIIICK) Scope, Standards, and Extent 
170BVIIICK)6 Harmless Error 

l 70Bk90 I Exclusion of Evidence 
l 70Bk901.1 k. In General. Most 

Cited Cases 
Any error in District Court's exclusion of reports 
proffered by university in support of its "relative 
interests~· argument, in Title IX action against 
university by female student athletes, was harmless; 
District Court permitted university's expert witnesses 
to rely upon data in excluded reports in providing 
their·opiriions on issue of gender-based differential in 
student interest in athletics, such data was thus before 
trier of fact, and any error did not affect essential 
fairness of trial. Education Amendments of 1972, §§ 
901-909, as amended, 20 U.S.C.A. §§ 1681-1688. 

136! Action 13 <€?34 

.U.Action 
131J Nature and Form 

13k3 3 Statutory Remedies 
l 3k34 k. In General. Most Cited Cases 

If no contrary legislative directive appears, federal 
judiciary possesses power to grant any appropriate 
relief on cause of action appropriately brought 
pursuant to federal statute. 

[371 Civil Rights 78 <€?1070 

78 Civil Rights 
781. Rights Protected and 'Discrimination 

Prohibited in General 
78kl059 Education 

78k! 070 k. Other Particular Cases and 
Contexts. Most Cited Cases 

(Formerly 78kl27.I) 
Academic freedom of universities does not embrace 
freedom to discriminate. 

illll Civil Rights 78 €=1452 

78 Civil Rights 
78Hl Federal Remedies in General 

78kl449 Injunction 
78kl452 k. Education. Most Cited Cases 

(Formerly 78k267) 
District Court was not entitled to reject remedial plan 
offered by university accused of Title IX violations in 
its athletic program and substitute court's own 
specific plan for relief, even though such specific 
plan was within statutory margins and was 
constitutional; university's plan, entailing reduction in 
number of men's varsity positions and elevation of 
certain donor-funded women's teams to varsity or 
junior varsity status, while falling short of good faith 
effort to comply with requirements of Title IX, was 
nevertheless permissible means of effecting 
compliance, and university was entitled to as much 
freedom as possible in conducting its operations 
consonant with constitutional and statutory limits and 
was thus entitled to opportunity to submit another · 
plan for compliance. Education Amendments of 
1972, §§ 901-909, as amended, 20 U.S.C.A. §§ 1681-
1688. 

*160 Joan A. Lukey. Boston, MA, and Walter B. 
Connolly. Jr .. Detroit, Ml, with whom Hale and Dorr, 
Alison B. Marshall, Washington, DC, Miller, 
Canfield, Paddock & Stone, Beverly E. Ledbetter, 
General Counsel, Brown University, Julius C. 
Michaelson. Jeffrey S. Michaelson and Michaelson & 
Michaelson, Providence, RI, were on brief for 
appellants. 
·Martin Michaelson, with whom Amy Folsom Kett, 
Washington, DC, Suzanne M. Bonnet, Hogan & 
Hartson L.L.P., Denver, CO, and Sheldon E. 
Steinbach, Washington, DC, General Counsel, 
American Council on Education, were on brief for 
American Council on Education, Association of 
American Universities, National Association of 
Independent Colleges and Universities, and National 
Association of State Universities and Land-Grant 
Colleges, amici curiae. 
George A. Davidson, Carla A. Kerr, Seth D. 
Rothman. and Hughes Hubbard & Reed, on brief for 
Baylor University, Boston University, Colgate 
University, College of the Holy Cross, Colorado 
State University, Fairfield University, George 
Washington University, John Hopkins University, 
Lafayette College, New York University, Saint 
Peter's College, Southern -Methodist University, 
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Tulane University, University of Arkansas, 
University of Nebraska, University of Notre Dame, 
and Wake Forest University, amici curiae. 
Melinda Ledden Sidak, Washington, DC, and Anita 
K. Blair, Arlington, VA, on brief for The 
Independent Women's Forum, amicus curiae. 
Stephen S. Ostrach, Todd S, Brilliant, New York 
City, and New England Legal Foundation, on brief 
for American Baseball Coaches Association, College 
Swim Coaches Association of America, National 
Wrestling Coaching Association and United States 
Water Polo, amici curiae. 
Lynette Labinger, with whom Roney & Labinger, 
Amato A. DeLuc!!, DeLuca & Weizenbaum, Ltd., 
Raymond Marcaccio, Blish & Cavanagh, Providence, 
RI, Sandra L. Duggan, Sandra L. Duggan, Esq., P.C., 
Arthur H. Bryant Leslie A. Brueckner, La Jolla, CA, 
and Trial Lawyers for Public Justice, P.C., were on 
brief for appellees. 
Deborah L. Brake, with whom Marcia D. 
Greenberger, Judith C. Appelbaum and National*l61 
Women's. Law Center were on brief for National 
Women's Law Center, American Association of 
University Women/AAUW Legal Advocacy Fund, 
American Civil Liberties Union Women's Rights 
Project, California Women's Law Center, Center For 
Women Policy Studies, Connecticut Women's 
Education and Legal Fund, Equal Rights Advocates, 
Feminist Majority Foundation, Girls Incorporated, 
National Association for Girls and Women in Sports, 
National Association for Women in Education, 
National Coalition for Sex Equity in Education, 
National Commission on Working Women, National 
Council of Administrative Women in Education, 
National Education Association, National 
Organization for Women Foundation, NOW Legal 
Defense and Education Fund, National Softball 
Coaches Association, Northwest Women's Law 
Center, Parents for Title IX, Rhode Island Affiliate 
American Civil Liberties Union, Women Employed, 
Women's Basketball Coaches Association, Women's 
Law Project, Women's Legal Defense Fund, 
Women's Sports Foundation, and YWCA of the 
USA, amici curiae. 
Deval L, Patrick, Assistant Attorney General, Isabelle 
Katz Pinzler, Deputy Assistant Attorney General, 
Dennis J. Dimsey and Lisa W. Edwards, Attorneys, 
Department of Justice, on brief for the United States, 
amicus curiae. 

Before TORRUELLA, Chief Judge, BOWNES, 
Senior Circuit Judge, and Stahl, Circuit Judge. · 

BOWNES, Senior Circuit Judge. 
This is a class action lawsuit charging Brown 
University, its president, and its athletics director 
(collectively "Brown") with discrimination against 
women in the operation of its intercollegiate athletics 
program, in violation of Title IX of the Education 
Amendments of 1972, 20 U.S.C. §§ 1681-1688 
("Title IX"), and its implementing regulations, 34 
C.F.R. §§ 106.1-106.71. J'he plaintiff class comprises 
all present, future, and potential Brown University 
women students who participate, seek to participate, 
and/or are deterred from participating in 
intercollegiate athletics funded by Brown. 

This suit was initiated in response to the demotion in 
May 1991 of Brown's women's gymnastics and 
volleyball teams from university-funded varsity 
status to donor-funded varsity status. 
Contemporaneously, Brown demoted two men's 
teams, water polo and golf, from university-funded to 
donor-funded varsity status. As a consequence of 
these demotions, all four teams lost, not only their 
university funding, but most of the support and 
privileges that accompany university-funded varsity 
status at Brown. 

Prior to the trial on the merits that gave rise to this 
appeal, the district court granted plaintiffs' moti?n for 
class certification and denied defendants' motJon to 
dismiss. Subsequently, after hearing fourteen days of 
testimony, the district court granted plaintiffs' motion 
for a preliminary injunction, ordering, inter a/ia, that 
the women's gymnastics and volleyball teams be 
reinstated to university-funded varsity status, and 
prohibiting Brown from eliminating or reducing the 
status or funding of any existing women's 
intercollegiate varsity team until the case was 
resolved on the merits. Cohen v. Brown Univ .. 809 
F.Suon. 978. 1001 (D.R.1.1992) ("C~he~ I "). ~ 
panel of this court affirmed the district courts 
decision granting a preliminary injunction to the 
plaintiffs. Cohen v. Brown Univ., 991 F.2d 888, 907 
Ost Cir.1993) ("Cohen II"). In so doing, we upheld 
the district court's analysis and ruled that an 
institution violates Title IX if it ineffectively 
accommodates its students' interests and abilities in 
athletics under 34 C.F.R. § 106.4J(c)(l) (1995), 
regardless of its performance with respect to other 
Title IX areas. Id. at 897. 
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On remand, the district court determined after a 
lengthy bench trial that Brown's intercollegiate 
athletics program violates Title IX and its supporting 
regulations .. Cohen v. Brown Univ .. 879 F.Supp. 185. 
214 CD.R.1.1995) ( "Cohen Ill "). The district court 
ordered' Brown to submit within 120 days a 
comprehensive plan for complying with Title IX, but 
stayed that portion of the.order pending appeal. Id. 
The district court subsequently issued a modified 
order, requiring Brown to submit a compliance plan 
within 60 days. Modified Order of May 4, 1995. This 
action was taken to ensure that the Order *162 was 
"final" for purposes of this court's jurisdiction, and to 
expedite the appeal process. Id. Finding that 
Brown's1 proposed compliance plan was not 
comprehensive and that it failed to comply with the 
opinion and order of Cohen Ill, the district court 
rejected, the plan and ordered in its place specific 
relief consistent with Brown's stated objectives in 
formulating the plan. Order of August 17, 1995 at 11. 
The court's remedial order required Brown to elevate 
and maintain at university-funded varsity status the 
women's gymnastics, fencing, skiing, and water polo 
teams. Id. ·at 12. The district court's decision to 
fashion specific relief was made, in part, to avoid 
protracted litigation over the compliance plan and to 
expedite the appeal on the issue ofliability. Id at 11. 
The district court entered final judgment on 
September 1, 1995, and on September 27, 1995, 
denied Brown's motion for additional findings of fact 
and to amend the judgment. This appeal followed. 

Brown claims error in certain evidentiary rulings 
made during the trial and in the district court's order 
of specific relief in place of Brown's proposed 
compliance plan. In addition, and as in the previous 
appeal, Brown challenges on constitutional and 
statutory grounds the test employed by the district 
court in determining whether Brown's intercollegiate 
athletii::s program complies with Title IX. In the first 
appeal, a panel of this court elucidated the applicable 
legal framework, upholding the substance of the 
district court's interpretation and application of the 
law in granting plaintiffs' motion for a preliminary 
injunction,flll and rejecting essentially the same legal 
arguments Brown makes here. 

FN l. The prior panel upheld the district 
court's rulings in all respects save one. We 
held that the district court erred in placing 
upon Brown the burden of proof under 

prong three of the three-part test used to 
determine whether an intercollegiate 
athletics program complies with Title IX, 
discussed infra. Cohen ll, 991 F.2d at 903. 

Brown contends that we are free to disregard the 
prior panel's explication of the law in Cohen 
JJ.Brown's efforts to circumvent the controlling effect 
of Cohen JI are unavailing, however, because, under 
the law of the case doctrine, we are bound in this 
appeal, as was the district court on remand, by the 
prior panel's rulings of law. While we acknowledge 
that the law of the case doctrine is subject to 
exceptions, we conclude that none applies here, and 
that the decision rendered by the prior panel in the 
first appeal is not, as Brown claims, "legally 
defective." Accordingly, we decline Brown's 
invitation to undertake plenary review of issues 
decided in the previous appeal and treat Cohen ll as 
controlling authority, dispositive of the core issues 
raised here. 

We find no error in the district court's factual findings 
or in its interpretation and application of the law in 
determining that Brown violated Title IX in the 
operation of its intercollegiate athletics program. We 
therefore affirm in all respects the district court's 
analysis and rulings on the issue of liability. We do, 
however, find error in the district court's award of 
specific relief and therefore remanCI the case to the 
district court for reconsideration of the remedy in 
light of this opinion. 

I. 

The relevant facts, legal principles, and procedural 
history of this case have been set forth in exhaustive 
detail in the previous opinions issued in this case. 
Thus, we recite the facts as supportably found by the 
district court in the course of the bench trial on the. 
merits in a somewhat abbreviated fashion. 

As a Division I · institution within the National 
Collegiate Athletic Association ("NCAA") with 
respect to all sports but football, Brown FM1icipates 
at the highest level ofNCAA competition. Cohen 
lll, 879 F.Supp. at 188. Brown operates a two-tiered 
intercollegiate athletics program with respect to 
funding: although Brown provides the financial 
resources required to maintain its university-funded 
varsity teams, donor-funded varsity athletes must 
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themselves raise the funds necessary to support their 
teams *163 through private donations. Id. at 189. 
The district court noted that the four demoted teams 
were eligible for NCAA competition, provided that 
they were· able to raise the funds necessary to 
maintain a sufficient level of competitiveness, and 
provided that they continued to comply with NCAA 
requirements. Id. at 189 n. 6. The court found, 
however, that it is difficult for donor-funded varsity 
athletes to maintain a level . of competitiveness 
commensurate with their abilities and that these 
athletes operate at a competitive disadvantage in 
comparison to university-funded varsity athletes. Id 
at 189. For example, the district court found that 
some schools are reluctant to include donor-funded 
teams in their varsity schedules fl:!J. and that donor
funded teams are unable to obtain varsity-level 
coaching, recruits, and funds for travel, equipment, 
and post-season competition. Jd at 189-90. 

FN2. Brown's football team competes in 
Division I-AA, the second highest level of 
NCAA competition. Cohen III. 879 F.Supp. 
at 188 n. 4. 

FN3. Two schools declined to include 
Brown in future varsity schedules when 
women's volleyball was demoted to donor
funded status. Cohen fl 991 F.2d at 892 n. 
~ Cohen I. 809 F.Supp. at 993. 

Brown's decision. to demote the women's volleyball 
and gymnastics teams and the men's water polo and 
golf teams from university-funded varsity status was 
apparently made in response to a university-wide 
cost-cutting directive. Cohen I, 809 F.Supp. at 981. 
The district court found that Brown saved $62,028 by 
demoting the women's teams and $15,795 by 
demoting the men's teams, but that the demotions 
"did not appreciably affect the athletic participation 
gender ratio." Cohen Ill.at 187 n. 2. 

Plaintiffs alleged that, at the time of the demotions, 
the men students at Brown already enjoyed the 
benefits of a disproportionately large share of both 
the university resources allocated to athletics and the 
intercollegiate participation opportunities afforded to 
student athletes. Thus, plaintiffs contended, what 
appeared to be the even-banded demotions of two 
men's and two women's teams, in fact, perpetuated 
Brown's discriminatory treatment of women in the 

administration of its intercollegiate athletics program. 

In the course of the preliminary injunction hearing, 
the district court found that, in the. academic year 
1990-91, Brown funded 31 intercollegiate varsity 
teams, 16 men's teams and 15 women's teams, Cohen 
I, 809 F.Supp. at 980, and that, of the 894 
undergraduate students competing on these. teams, 
63.3% (566) were men and 36)% (328) were 
women, id. at 981. During the same academic year, 
Brown's undergraduate enrollment comprised 52.4% 
(2,951) men and 47.6% (2,683) women. Id. The 
district court also summarized the history of athletics 
at Brown, finding, inter alia, that, while nearly all of 
the men's varsity teams were established before 1927, 
virtually all of the women's varsity teams were 
created between 1971 and 1977, after Brown's 
merger with Pembroke College. Id. '.fhe only 
women's varsity team created after this period was 
winter track, in 1982. Id. 

In the course of the trial on the merits, the district 
court found that, in 1993-94, there were 897 students 
participating in intercollegiate varsity athletics, of 
which 61.87% (555) were men and 38.13% (342) 
were women. Cohen III. 879 F.Supp. at 192. During 
the same period, Brown's undergraduate enrollment 
comprised 5,722 students, of which 48.86% (2,796) 
were men and 51.14% (2,926) were women. Id. The 
district court found that, in 1993-94, Brown's 
intercollegiate athletics program consisted of 32 
teams, 16 men's teams and 16 women's teams. Id. 
Of the university-funded teams, 12 were men's teams 
and 13 were women's teams; of the donor-funded 
teams, three were women's teams and four were 
men's teams. Id At the time oftrial,.Brown offered 

. 479 university-funded varsity positions for men, as 
compared to 312 for women; and 76 donor-funded 
varsity positions for men, as compared to 30 for 
women. Id. at 211. In 1993-94, then, Brown's varsity 
program-including both university- and donor-funded 
sports-afforded over 200 more positions for men than 
for women. Id. at 192. Accordingly, the district court 
found that Brown maintained a 13.0 I% disparity 
between female participation in intercollegiate 
athletics and female student enrollment, id. at 211, 
and that "[a )!though the number of varsity sports 
*164 offered to men and women are equal, the 
selection of sports offered to each gender generates 
far more individual positions for male athletes than 
for female athletes,"id. at 189. 
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In computing these figures, the district court counted 
as participants in intercollegiate athletics for purposes 
of Title IX analysis those athletes who were members 
of varsity teams for the majority of the last complete 
season. Id. at 192. Brown argued at trial that "there is 
no consistent measure of actual participation rates 
because team size varies throughout the athletic 
season," and that "there is no consistent measure of 
actual participation rates because there are alternative 
definitions of 'participant' that yield very different 
participation totals."Jd Reasoning that "[w]here 
both the athlete and coach determine that there is a 
place on the team for a student, it is not for this Court 
to second-guess their judgment and impose its own, 
or anyone else's, definition of a valuable or genuine 
varsity experience," the district court concluded that 
"[e]very varsity team member is therefore a varsity 
'participant.' " Id. (original emphasis omitted). Thus, 
the district court held that 

·.the ','participation opportunities" offered by an 
institution are measured by counting the actual 
participants on intercoJlegiate teams. The number of 
participants in Brown's varsity athletic program 
accurately reflects the number of participation 
opportunities Brown offers because the University, 
through its practices "predetermines" the number of 
athletic positions available to each gender. 

Id. at 202-03. 

The district court found from extensive testimony 
that the donor-funded women's gymnastics, women's 
fencing and women's ski teams, as well as at least one 
women's club team, the water polo team, had 
demonstrated the interest and ability to compete at 
the top varsity level and would benefit from 
university funding.00 Id. at 190. 

FN4. The district court noted that "there 
may be other women's club sports with 
sufficient interest and ability to warrant 
elevation to varsity status," but that 
plaintiffs did not introduce at trial 
substantial evidence demonstrating the 
existence of other women's club teams 
meeting the criteria. Cohen III. 879 F .Supp. 
atl90n.14. 

The district court did not find that full and effective 

accommodation of the athletics interests and abilities 
of Brown's female students would disadvantage 
Brown's male students. 

II. 

Title IX provides that "(n]o person in the United 
States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits . of, or be 
subjected to discrimination under any education 
program or activity receiving Federal financial 
assistance." 20 U.S.C.A. § 168J(a) (West 1990). As 
a private institution that receives federal financial 
assistance, Brown is required to comply with Title 
IX. 

Title IX also specifies that its prohibition against 
gender discrimination shall not "be interpreted to 
require any educational institution to grant 
preferential or disparate treatment to the members of 
one sex on account of an imbalance which may exist" 
between the total number or percentage of persons of 
that sex participating in any federally supported 
program or activity, and "the total number or 
percentage of persons of that sex in any community, 
State, section, or other area." 20 U.S.C.A. § 1681Cb) 
(West 1990). Subsection (b) also provides, however, 
that it "shall not be construed to prevent the 
consideration in any ... proceeding under this chapter 
of statistical evidence tending to show that such an 
imbalance exists with respect to the participation in, 
or receipt of the benefits of, any such program or 
activity by the members of one sex." Id. 

Applying§ 168 !(b), the prior panel held that Title IX 
"does not mandate strict numerical equality between 
the gender balance of a college's athletic program and 
the gender balance of its student body." Cohen II, 
991 F.2d at 894. The panel explained that, while 
evidence of a gender-based disparity in an 
institution's athletics program is relevant to a 
determination of noncompliance, "a court assessing 
Title IX compliance may not fmd a violation solely 
because there is a disparity *165 between the gender 
composition of an educational institution's student 
constituency, on the one hand, and its athl~tic 
programs, on the other hand." Id. at 895. 

Congress enacted Title IX in response to its fmding· 
after extensive· hearings held in 1970 by the House 
Special Subcommittee on Education-of pervasive 
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discrimination against women with respect to 
educational opportunities. 118 Cong.Rec. 5 804 
(1972) (remarks of Sen. Bayh); North Haven Bd of 
Educ. v. Bell. 456 U.S. 512. 523 n. 13. 102 S.Ct. 
1912. 1919 n. 13. 72 L.Ed.2d 299 (1982). 

Title IX was passed with two objectives in mind: "to 
avoid the use of federal resources to support 
discriminatory practices," and "to provide individual 
citizens effective protection against those practices." 
Cannon v. University of Chicago. 441 U.S. 677, 704. 
99 S.Ct. 1946. 1961, 60 L.Ed.2d 560 (1979). To 
accomplish these objectives, Congress directed all 
agencies extending financial assistance to educational 
institutions to develop procedures for terminating 
financial assistance to institutions that violate Title 
IX. 20 U.S.C. § 1682. 

The agency responsible for administering Title IX is 
the United States Department of Education ("DED"), 
through its Office for CivH Rights ("OCR") . .c:m 
Congress expressly delegated to DED the authority to 
promulgate regulations for determining whether an 
athletics program complies with Title IX. Pub.L. No. 
93-380. 88 Stat. ·612 0974).rn6 The regulations 
specifically address athletics at 34 C.F.R. §§ 
106.37(c) and 106.41. The regulation at issue in this 
case, 34 C.F.R. § 106.41 0995), provides: 

FNS, Agency responsibility for 
administration of Title IX shifted from the 
Department of Health, Education and 
Welfare ("HEW'') to DED when HEW split 
into two agencies, DED and the Department 
of Health and Human Services. The 
regulations and agency documents discussed 
herein were originally promulgated by 
HEW, the administering agency at the time, 
and later adopted by the present 
administering agency, DED. See Cohen II. 
991 F .2d at 895: Cohen Ill. 879 F .Supp. at 
194-95 n. 23. For simplicity, we treat DED 
as the promulgating agency. 

FN6, HEW apparently received an 
unprecedented 9,700 comments on the 
proposed Title IX athletics regulations, see 
Haffer v. Temple Univ. of the 
Commonwealth Svs. of Higher Educ.. 524 
F.Supp. 531. 536 n. 9 0981) (citing Thomas 
A. Cox, Intercollegiate Athletics and Title 

ZX,46 Geo.Wash.L.Rev. 34, 40 (1977) 
("Cox")), prompting former HEW Secretary 
Caspar Weinberger to remark, "I had not 
realized until the comment period that 
athletics is the single most important thing 
in the United States," id. (citing Cox at 34, 
quoting N.Y .Times, June 27, 1975, at 16, 
col. 4). 

(a) General. No person shall, on the basis of sex, be 
excluded from participation in, be denied the benefits 
of, be treated differently from another person or 
otherwise be discriminated against in any 
interscholastic, intercollegiate, club or intramural 
athletics offered by a recipient, and no recipient shall 
provide any such athletics separately on such basis. 

(b) Separate teams. Notwithstanding the 
requirements of paragraph (a) of this section, a 
recipient may operate or sponsor separate teams for 
members of each sex where selection of such teams is 
based upon competitive skill or the activity involved · 
is a contact sport. However, where a recipient 
operates or sponsors a team in a particular sport for 
members of one sex but operates or sponsors no such 
team for members of the other sex, and athletic 
opportunities for members of that sex have 
previously been limited, members of the excluded 
sex must be allowed to try-out for the team offered 
unless the sport involved is a contact sport. For the 
purposes of this part, contact sports include boxing, 
wrestling, rugby, ice hockey, football, basketball and 
other sports the purpose or major activity of which 
involves bodily contact. 

(c) Equal Opportunity. A recipient which operates 
or sponsors interscholastic, intercollegiate, club or 
intramural athletics shall provide equal athletic 
opportunity for members of both sexes. In 
detennining whether equal opportunities are available 
the Director will consider, among other factors: 

(1) Whether the selection of sports and levels of 
competition effectively accommodate the interests 
and abilities of members of both sexes; 

(2) The provision of equipment and supplies; 

* 166 (3) Scheduling of games and practice time; 
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(4) Travel and per diem allowance; 

(5) Opportunity to receive coaching and academic 
tutoring;' 

(6) Assignment and compensation for coaches and 
tutors; 

(7) Provision of locker rooms, practice and 
competitive facilities; 

(8) Prov.,sion of medical and training ·facilities and 
services;. 

(9) Provision of housing and dining facilities and 
services; 

(I 0) Publicity. 

.hi the first appeal, this court held that an institution's 
failure effectively to accommodate both genders 
under § \06.4J(c)(I) is sufficient to establish a 
violation of Title IX. Cohen II, 991 F.2d at 897. 

In 1978, several years after the promulgation of the 
regulations, OCR published a proposed "Policy 
Interpretation," the purpose of which was to clarify 
the obligations of federal aid recip\ents under Title 
IX ·to provide equal opportunities in athletics 
programs. "In particular, this Policy Interpretation 
provides 'a means to assess an institution's compliance 
with the equal opportunity requirements of the 
regulation which are set forth at [34 C.F.R. §§ 
106.37(c) and 106.4J(c) ]." 44 Fed.Reg. at 71,415. 
After considering a large number of public 
comments, OCR published the final Policy 
Interpretation. 44 Fed.Reg. 71,413-71,423 (! 979). 
While the Policy Interpretation covers other areas, · 
this litigation focuses on the "Effective 
Accommodation" section, which interprets 34 C.F.R. 
§ I 06.4 l(c)(I), the first of the non-exhaustive list of 
ten factors to be considered in determining whether 
equal athletics opportunities are available to both 
genders. The Policy Interpretation establishes a three
part test, a two-part test, and factors to be consi_dered 
in determining compliance under 34 C.F.R. § 
106.41 (c)(l). At issue in this appeal is the proper 
interpretation of the first of these, the so-called three
part test,El:!1 which inquires as follows: 

FN7. For clarification, we note that the cases 
refer to each part of this three-part test as a 
"prong" or a "benchmark." Prong one is 
also called the "substantial proportionality 
test." 

(I) Whether intercollegiate level participation 
opportunities for male and female students are 
provided in numbers substantially proportionate to 
their respective enrollments; or 

(2) Where the members of one sex have been and are 
underrepresented among intercollegiate athletes, 
whether the institution can show a history and 
continuing practice of program expansion which is 
demonstrably responsive to the developing interest 
and abilities of the members of that sex; or 

(3) Where the members of one sex are 
underrepresented among intercollegiate athletes, and 
the institution cannot show a continuing practice of 
program expansion such as that cited above, whether 
it can be demonstrated that the interests and abilities 
of the members of that sex have been fully and 
effectively accommodated by the present program. 

44 Fed.Reg. at 71,418. 

The district court held that, "because Brown 
maintains a 13 .0 I% disparity between female 
participation in intercollegiate athletics and female 
student enrollment, it cannot gain the protection of 
prong one." ·Cohen Ill. 879 F.Supp, at 211. Nor did 
Brown satisfy prong two. While acknowledging that 
Brown "has an impressive history of program 
expansion," the district court found that Brown failed 
to demonstrate that it has "maintained a continuing 
practice of intercollegiate program expansion for 
women, the underrepresented sex:" Id. The court 
noted further that, because merely reducing program 
offerings to the overrepresented gender does not 
constitute program expansion for the 
underrepresented gender, the fact that Brown has 
eliminated or demoted several men's teams does not 
amount to a continuing practice of program 
expansion for women. Id As to prong three, the 
district court found that Brown had not ''fully and 
effectively accommodated the interest and ability of ·' 
the underrepresented sex 'to the extent necessary to 
provide equal opportunity in the selection of sports 
and levels of competition available to members of 
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both *167 sexes.' " Id. (quoting the Policy 
Interpretation, 44 Fed.Reg. at 71.417). 

On January 16, 1996, DED released a "Clarification 
Memorandum," which does not change the existing 
standards for compliance, but which does provide 
further information and guidelines for assessing 
compliance under the_ three-part test. The 
Clarification Memorandum contains many examples 
illustrating how institutions may meet each prong of 
the three-part test and explains how participation 
opportunities are to be counted under Title IX. 

The district court found that Brown predetermines the 
approximate number of varsity positions available to 
men and women, and, thus, that "the concept of any 
measure of unfilled but available athletic slots does 
not comport with reality." Cohen III. 879 F.Supp. at 
203 n. 36. The district court concluded that 
intercollegiate athletics opportunities "means real 
opportunities, not illusory ones, and therefore should 
be measured by counting actual participants." Id at 
204 (internal quotation marks and citations omitted). 

Title IX is an anti-discrimination statute, modeled 
after Title VI of the Civil RiJ!tts Act of I 964, 42 
U.S.C. § 2000d ("Title VI"). See Cannon. 441 
U.S. at 696, 99 S.Ct. at 1957 ("The drafters of Title 
IX explicitly assumed that it would be interpreted and 
applied as Title VI had been during the preceding 
eight years."). Thus, Title IX and Title VI share the 
same constitutionitl underpinnings. See Jeffrey H. 
Orleans, An End To The Odyssey: Equal Athletic 
Opportunities For Women. 3 Duke I.Gender L. & 
Pol'y 131. 133-34 (1996). 

FN8. Title VI prohibits discrimination on 
the basis of race, color, or national origin in 
institutions benefitting from federal funds. 

Although the statute itself provides for no remedies 
beyond the tennination of federal funding, the 
Supreme Court has detennined that Title IX is 
enforceable through an implied private right of 
action, Cannon, 441 U.S. at 703. 99 S.Ct. at 1961. 
and that damages are available for an action brought 
under Title IX, Franklin v. Gwinnett County Pub. 
Sch .. 503 U.S. 60. 76. 112 S.Ct. 1028. 1038, 117 
L.Ed.2d 208 (1992). The right to injunctive relief 
under Title IX appears to have been impliedly 
accepted by the Supreme Court in Franklin. Id. at 64-

66. 71-73. 1 I2 S.Ct. at 1031-33. 1035-37. In addition, 
a majority of the Court in Guardians Ass'n v. Civil 
Serv. Comm'n. 463 U.S. 582. 103 S.Ct. 3221. 77 
L.Ed.2d 866 C! 983 ), agreed that injunctive relief and 
other equitable remedies are appropriate for 
violations of Title VI. 

According to the statute's senate sponsor, Title IX 
was intended to 

provide for the women of America something that is 
rightfully theirs-an equal chance to attend the schools 
of their choice, to develop the skills they want, and to 
apply those skills with the knowledge that they will 
have a fair chance to secure the jobs of their choice 
with equal pay for equal work. 

118 Cong.Rec. 5808 (I972) (remarks of Sen. Bayh) 
(quoted in Hoffer. 524 F.Supp. at 54 ll. 

m. 

ill In Cohen JI, a panel of this court squarely rejected 
Brown's constitutional and statutory challenges to the 
Policy Interpretation's three-part test, upholding the 
district court's interpretation of the Title IX 
framework applicable to intercollegiate athletics, 
Cohen II, 991 F.2d at 899-902. as well as its grant of 
a preliminary injunction in favor of the plaintiffs, id. 
at 906-07. Despite the fact that it presents 
substantially the same legal arguments in this appeal 
as were raised and decided in the prior appeal, Brown 
asserts that there is "no impediment'' to this court's 
plenary review of these decided issues. We disagree. 

[21!3Jf41 The law of the case doctrine precludes 
re litigation of the legal issues presented in successive 
stages of a single case once those issues have been 
decided. See IB James W. Moore et al., Moore's 
Federal Practice 'I] 0 .404 ( 1] (2d ed. 1993) 
(hereinafter "Moore"). "The doctrine of the law of 
the case directs that a decision of an appellate court 
on an issue of Jaw, unless vacated or set _aside, 
governs the issue during all subsequent*168 stages of 
litigation in the nisi prius court and thereafter on any 
further appeal." Commercial Union Ins. Co. v. 
Walbrook Ins. Co. 41 F.3d 764, 769 Clst. Cir.1994) 
(citing United States v. Rivera-Martinez, 931 F.2d 
148 Clst Cir.), cert. denied,502 U.S. 862, 112 S.Ct. 
184. 116 L.Ed.2d 145 0991)). The reviewing court's 
mandate "constitutes the law of the case on such 
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issues of law as were actually considered and decided 
by the appellate court, or as were necessarily inferred 
from the disposition on appeal." Commercial Union 
Ins. Co .. 41 F.3d at 770 (citing 18 Moore at , 
0.404[10] ). The doctrine requires a trial court on 
remand to dispose of the case in accordance with the 
appellate court's mandate by implementing " 'both 
the letter and the spirit of the mandate, taking into 
account the appellate court's opinion and the 
circumstances it embraces,' "United States v, 
Connell.: 6 F.3d 27. 30 (1st Cir.1993) (quoting United 
States v. Kikumura. 947 F.2d 72. 76 (3d Cir.1991)), 
and binds newly constituted panels to prior panel 
decisions on point, e.g .. Irving v. United States. 49 
FJd 830, 833-34 Ost Cir.1995); Metcalf & Eddy, 
Inc. v. Puerto Rico Aqueduct and Sewer Auth. 991 
F.2d 935, 939 n. 3 Clst Cir.1993). 

ill While we have acknowledged that there are 
exceptions to the law of the case doctrine, we have 
emphas.ized that the circumstances in which they 
apply are rare. As have a number of other circuits, we 
have determined that issues decided on appeal should 

· not be , reopened " 'unless the evidence on a 
subsequent trial was substantially different, 
controlling authority has since made a contrary 
decision of law applicable to such issues, or the 
decision was clearly erroneous and would work a 
manifest injustice.' " Rivera-Martinez. 931 F.2d at 
ill (quoting White v. Murtha. 377 F.2d 428. 432 (5th 
Cir.1967)) (other citations omitted). 

Brown's argument that the Supreme Court's recent 
decision in Adarand Constr., Inc. v. Pena. 515 U.S. 
200. 115 S.Ct. 2097. 132 L.Ed.2d 158 (1995) ( 
"Adarand "), controls this case necessarily presumes 
that Adarand constitutes a contrary intervening 
decision by controlling authority on point that (i) 
undermines the validity of Cohen II; (ii) compels us 
to depart from the law of the case doctrine; and (iii) 
therefore mandates that we reexamine Brown's equal 
protection claim. 

We hav.e narrowly confined the "intervening 
controlling authority exception" to Supreme Court 
opinions, en bane opinions of this court, or statutory 
overrulings. Irving, 49 F.3d at 834. We have also 
recognized that this exception may apply "in those 
rare situations where newly emergent authority, 
although not directly controlling, nevertheless offers 
a convincing reason for believing that the earlier 

panel, in light of the neoteric developments, would 
change its course." Id. (internal quotation marks and 
citation omitted). 

Ifil The law of the case doctrine is a prudential rule of 
policy and practice, rather than "an absolute bar to 
reconsideration [ ] or a limitation on a federal court's 
power." Rivera-Martinez, 931 F.2d at 150-51. Thus, 
we have not construed the doctrine as "an inflexible 
straitjacket that invariably requires rigid 
compliance." Northeast Uti/s. Serv. Co. v. Federal 
Energy Regulatory Comm'n, 55 FJd 686. 688 (]st 
Cir. 1995). Nevertheless, the doctrine serves 
important goals and must be "treated respectfully 
and, in the absence of exceptional circumstances, 
applied according to its tenor." Rivera-Martinez, 931 
F.2d at 151. Accordingly, we have held that only a 
few exceptional circumstances can overcome the 
interests served by adherence to the doctrine and 
these exceptions are narrowly circumscribed. See 
id; see also United States v. Reveron Martinez, 836 
F.2d 684, 687 n. 2 Cl st Cir.1988)("To be sure, there 
may be occasions when courts can-and should-loosen 
the iron grip of stare decisis. But any such departure 
'demands special justification.' ") (quoting Arizona v. 
Rumsey, 467 U.S. 203, 212, 104 S.Ct. 2305, 2310-11. 
81 L.Ed.2d 164 (l 984)).fl:l2 

FN9. The law of the case doctrine is "akin to 
the doctrines of collateral estoppel, res 
judicata, and stare decisis," Joan Steinman, 
Law Of The Case: A Judicial Puzzle Jn 
Consolidated And Transferred Cases And In 
MultiDistrict Litigation. 135 U.Penn.L.Rev. 
595, 598-99 (1987) (footnotes omitted), and 
"has been said to lie half way between stare 
decisis and res judicata," 1 B Moore at , 
0.404[1] n. 3 (internal quotation marks and 
citation omitted). As applied in the federal 
courts today, the law of the case doctrine 
more closely resembles the doctrine of stare 
decisis. 18 Moore at , 0.404[1]. Both 
doctrines reflect concerns that have long 
been recognized as fundamentally important 
to the rule of law-e.g., stability, 
predictability, and respect for judicial 
authority-and both doctrines are applied 
"with more or Jess rigidity depending on 
which interest is served." Id at II-2. 

*169 For the reasons that follow, we conclude that no 
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exception to the law of the case doctrine applies here 
and, therefore, that Cohen 11 's rulings of law control 
the disposition of this appeal. 

Brown contends that stare decisis does not bind this 
panel "to the previous preliminary ruling of this 
Court because it lacks the element of finality," Reply 
Br. at 24, and that the law of the case doctrine does 
not prevent a court from "changing its mind," id. at 
n.47. 

l11 We acknowledge that we have repeatedly 
emphasized that conclusions and holdings regarding 
the merits of issues presented on appeal from a grant 
of a preliminary injunction are to be understood as 
statements as to probable outcomes. E.g., A.M 
Capen's Co. v. American Trading and Prod Corp.. 
74 F.3d 317. 322 (!st Cir.1996); Narragansett Indian 
Tribe 11. Guilbert, 934 F.2d 4. 6 Ost Cir.199]). The 
concern informing this caveat arises when we are 
asked to rule on the propriety of a district court's 
grant of a preliminary injunction (or otherwise issue a 
preliminary ruling) without benefit of full argument 
and a well-developed record. In this case, however, 
the record before the prior panel was "sufficiently 
developed and the facts necessary to shape the proper 
legal matrix [we)re sufficiently clear,"Cohen JI, 991 
F .2d at 904. and nothing in the record subsequently 
developed at trial constitutes substantially different 
evidence that might undermine the validity of the 
prior panel's rulings of law. In considering plaintiffs' 
motion for a preliminary injunction in Cohen I, the 
district court (i) "paid meticulous attention to the 
parties' prospects for success over the long haul;" (ii) 
"plainly visualized both the factual intricacies and 
legal complexities that characterize Title IX 
litigation;" (iii) "held a lengthy adversary hearing 
and reviewed voluminous written submissions;" and 
(iv) "correctly focused on the three-part 
accommodation test." Cohen II. 991 F.2d at 903. 
Further, as the district court noted in its opinion after 
the trial on the merits, "[n]othing in the record before 
me, now· fully developed, undermines the considered 
legal framework established by the First Circuit at the 
preliminary injunction stage." Cohen lll 879 
F.Supp. at 194. 

Brown offers remarkably little in the way of analysis 
or authority to support its blithe contention that we 
are free to disregard Cohen II in disposing of this 
appeal. Indeed, Brown argues as if the prior panel 

had not decided the precise statutory interpretation 
questions presented (which it clearly did) and as if 
the district court's liability analysis were contrary to 
the law enunciated in Cohen II (which it clearly is 
not). Finding Brown's bare assertions to be 
unpersuasive, we decline the invitation to this court 
to "change its mind." The precedent established by 
the prior panel is not clearly erroneous; it is the Jaw 
of this case and the law of this circuit. 

IV. 

Brown contends that the district court misconstrued 
and misapplied the three-part test. Specifically, 
Brown argues that the district court's interpretation 
and application of the test is irreconcilable with the 
statute, the regulation, and the agency's interpretation 
of the law, and effectively renders Title IX an 
"affirmative action statute" that mandates preferential 
treatment for women by imposing quotas in excess of 
women's relative interests and abilities in athletics. 
Brown asserts, in the alternative, that if the district 
court properly construed the test, then the test itself 
violates Title IX and the United States Constitution. 

We emphasize two points at the outset. First, 
notwithstanding Brown's persistent invocation of the 
inflammatory ·terms "affirmative 
action," "preference," and "quota," this is not an 
affinnative action case. Second, Brown's efforts to 
evade the controlling authority of Cohen II by 
recasting its core legal arguments as challenges to the 
"district court's interpretation" of the law are 
unavailing; the primary arguments raised here have 
*170 already been litigated and decided adversely to 
Brown in the prior appeal. 

A. 

IfilI21 Brown's talismanic incantation of "affirmative 
action" has no legal application to this case and is not 
helpful to Brown's cause. While "affirmative action" 
may have different connotations as a matter of 
politics, as a matter of law, its meaning is more 
circumscribed. True affirmative action cases have 
historically involved a voluntary Etilll undertaking to 
remedy discrimination (as in a program implemented 
by a governmental body, or by a private employer or 
institution), by means of specific group-based 
preferences or numerical goals, and a specific 
timetable for achieving those goals. See Adarand, 

o 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
762 



JOI F.3d LSS Page 19 
101F.3d155, 65 USLW 2396, 114 Ed. Law Rep. 394, 45 Fed. R. Evid. Serv. 1369 

515 U.S. 200, 115 S.Ct. 2097. 132 L.Ed.2d 158 
(1995) (remanding for review under strict scrutiny a 
challenge to a federal statute establishing a 
government-wide goal for awarding to minority 
businesses not less than 5% of the total value of all 
prime contracts and subcontracts for each fiscal 
year); Metro Broadcastingv. FCC. 497 U.S. 54~, 110 
S.Ct. 2997, 111 L.Ed.2d 445 (1990) (upholdmg a 
federal program requiring race-based preferences); 
Citv of Richmond v. JA. Croson Co .. 488 U.S. 469. 
109 S.Ct. 706. 102 L.Ed.2d 854 (1989) (striking 
down a municipal set-aside program requiring that 
3 0% of the city's construction dollars be paid to racial 
minority.subcontractors on an annual basis); Johnson 
v. Transportation Agency. 480 U.S. 616, 107 S.Ct. 
1442, 94 L.Ed.2d 615 0986) (upholding a temporary 
program authorizing a county agency to consider sex 
and race as factors in making promotions in order to 
achieve a statistically measurable improvement in the 
representation of women and minorities in major job 
classificatioiis in which they had been historically 
~nderrep~esented); Wvgant v. Jackson Bd. of Educ .. 
476.U.S. 267. 106 S.Ct. 1842, 90 L.Ed.2d 260 0986) 
(striking down a collective-bargaining faculty lay-off 
provision requiring preferential treatment for certain 
racial minorities); Fullilove v. Klutznick. 448 U.S. 
448. 100 S.Ct. 2758. 65 L.Ed.2d 902 0980) 
(upholding a federal program requiring state and 
local recipients of federal public works grants to set 
~side 10% of funds for procuring goods and services 
from minority business enterprises); United 
Steelworkers ·v. Weber. 443 U.S. 193, 99 S.Ct. 2721. 
61 L.Ed.2d 480 (1979) (upholding a collective 
bargaining agreement that set aside for blacks half 
the places in a new training program until the 
percentage of blacks among skilled workers at the 
plant was commensurate with the percentage of 
blacks in the local labor force); Regents of the Univ. 
of Cal. v. Bakke, 438 U.S. 265, 98 S.Ct. 2733, 57 
L.Ed.2d 750 Cl 978) (striking down a state medical 
school's admissions policy that set aside 16 of its 
places for racial minorities). 

I 

FNIO. Cases and commentators sometimes 
treat cases involving involuntarily 
implemented plans-e.g., plans adopted 
pursuant to a consent decree or a contempt 
order-as affirmative action cases. See, e.g., 
United States v. Paradise. 480 U.S. 149. I 07 
S.Ct. 1053. 94 L.Ed.2d 203 Cl 987) 
(upholding a "one-black-for-one-white" 
promotion requirement ordered by a district 

court as an interim measure in response to 
proven discrimination by a state employer); 
Local 28 o(Sheet Metal Workers v. EEOC. 
478 U.S. 421. 106 S.Ct. 3019, 92 L.Ed.2d 
344 (] 986) (upholding a federal district 
court's imposition on the union a goal for 
racial minority membership as a remedy for 
the union's contempt of the court's earlier 
orders to cease racially discriminatory 
admissions practices). 

Title IX is not an affirmative action statute; it is an 
anti-discrimination statute, modeled explicitly after 
another anti-discrimination statute, Title VI. No 
aspect of the Title IX regime at issue in this case
inclusive of the statute, the relevant regulation, and 
the pertinent agency documents-mandates gender
based preferences or quotas, or specific timetables for 
implementing numerical goals. 

Like other anti-discrimination statutory schemes, the 
Title IX regime permits affirmative action.Elill In 
addition, Title IX, like * 171 other anti-discrimination 
schemes, permits an inference that a significant 
gender-based statistical disparity may indicate the 
existence of discrimination. Consistent with the 
school desegregation cases, the question of 
substantial proportionality under the Policy 
Interpretation's three-part test is merely the starting 
point for analysis, rather than the conclusion; a 
rebuttable presumption, rather than an inflexible 
requirement. See, e.g., Swann v. Charlotte
Mecklenburg Bd. of Educ .. 402 U.S. 1, 25, 91 S.Ct. 
1267, 1280, 28 L.Ed.2d 554 (]971l. In short, the 
substantial proportionality test is but one aspect of 
the inquiry into whether an institution's athletics 
program complies with Title IX. 

FNl 1. As previously noted, Title IX itself 
specifies only that the statute shall not be 
interpreted to require gender-based 
preferential or disparate treatment. 20 
U.S.C. § 1681(b). However, although 
Congress could easily have done so, it did 
not ban affirmative action or gender
conscious remedies under Title IX. See · 
also Weber, 443 U.S. at 201-02, 99 S.Ct. at 
2726-27 (construing the prohibition against 
race discrimination contained in § § 703(a) 
and (d) of Title VII, and concluding that "an 
interpretation of the sections that forbade all 
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race-conscious affinnative action would 
bring about an end completely at variance 
with the purpose of the statute and must be 
rejected") (internal quotation marks and 
citations omitted); id. at 205-06. 99 S.Ct. at 
2728-29 (construing § 7030) of Title VII, 
upon which § 168 I (b) of Title IX was based, 
and concluding that "[t)he natural inference 
is that Congress chose not to forbid all 
voluntary race-conscious affmnative 
action"). 

In addition, remedial action and voluntary 
affirmative action to overcome the effects 
of gender discrimination are permitted 
under the Title IX regulations, 34 C.F.R. § 
106.3, and by the Policy Interpretation, ~ 
Fed.Reg. at 71.416. 

Also consistent with the school desegregation cases, 
the substantial proportionality test of prong one is 
applied under the Title IX framework, not 
mechanically, but case-by-case, in a fact-specific 
manner. As with other anti-discrimination regimes, 
Title IX neither mandates a finding of discrimination 
based solely upon a gender-based statistical disparity, 
see Cohen II. 991 F.2d at 895. nor prohibits gender
conscious remedial measures. See Missouri v. 
Jenkins 515 U.S. 70. -- 115 S.Ct. 2038, 2048, 132 
L.Ed.2d 63 (1995) (acknowledging the constitutional 
permissibility of court-ordered, race-conscious 
remedial plans designed to restore victims of 
discrimination to the positions they would have 
occupied in the absence of such conduct); Fullilove. 
448 U.S. at 483. 100 S.Ct at 2777 (recognizing that 
the authority of a federal court to incorporate racial 
criteria into a remedial decree also extends to 
statutory violations and that, where federal anti
discrimination laws have been violated, race
conscious remedies may be appropriate); Weber, 443 
U.S. at 197. 99 S.Ct. at 2724 (holding that Title VII 
does not prohibit private employers from voluntarily 
implementing race-conscious measures to eliminate 
"manifest racial imbalances in traditionally 
segregated job categories"); McDaniel v. Barresi. 
402 U.S. 39. 41. 91 S.Ct. 1287. 1288-89. 28 L.Ed.2d 
582 Cl 971) (recognizing that measures required to 
remedy race discrimination "will almost invariably 
require" race-conscious classifications, and that 
"[a]ny other approach would freeze the status quo 
that is the very target of all desegregation 

processes"). 

llill Another important distinction between this case 
and affmnative action cases is that the district court's 
remedy requiring Brown to accommodate fully and 
effectively the athletics interests and abilities of its 
women students does not raise the concerns 
underlying the Supreme Court's requirement of a 
particularized factual predicate to justify voluntary 
affinnative action plans. In reviewing equal 
protection challenges to such plans, the Court is 
concerned that government bodies are reaching out to 
implement race- or gender-conscious•· remedial 
measures that are "ageless in their reach into the past, 
and timeless in their ability to affect the 
future," Wygant, 476 U.S. at 276. 106 S.Ct. at 1848. 
on the basis of facts insufficient to support a prima 
facie case of a constitutional or statutory violation, 
Croson, 488 U.S. at 500, 109 S.Ct. at 725, to the 
benefit of unidentified victims of past discrimination, 
see id. at 469, 109 S.Ct. at 706; Wygant, 476 U.S.· at 
276. I 06 S.Ct. at 1848. Accordingly, the Court has 
taken the position that voluntary affirmative action 
plans cannot be constitutionally justified absent a 
particularized factual predicate demonstrating the 
existence of "identified discrimination,'' see Croson 
488 U.S. at 500-06, 109 S.Ct. at 725-28, because 
"[s]ocietal discrimination, without more, is too 
amorphous a basis for imposing a racially classified 
remedy,"Wvgant 476 U.S. at 276. 106 S.Ct. at 1848. 

From a constitutional standpoint, the case before us is 
altogether different. Here, gender-conscious relief 
was ordered by an Article III court, constitutionally 
compelled to have before it litigants with standing to 
. raise * 172 the cause of action alleged; for the purpose 
of providing relief upon a duly adjudicated 
determination that specific defendants had 
discriminated against a certified class of women in 
violation of a federal anti-discrimination statute; 
based upon findings of fact that were subject to the 
Federal Rules of Evidence. The factual problem 
presented in affirmative action cases is, "Does the 
evidence support a finding of discrimination such that 
race- or gender-conscious remedial measures are 
appropriate?" We find these multiple indicia of 
reliability and specificity to be sufficient to answer 
that question in the affirmative. 

[111[12] From the mere fact that a remedy flowing 
from a judicial determination of discrimination is 
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gender-conscious, it does not follow that the remedy 
constitutes "affirmative action." Nor does a "reverse 
discrimillation" claim arise every time an anti
discrirnillation statute is enforced. While some 
gender-conscious relief may adversely impact one 
gender-a fact that has not been demonstrated in this 
case-that alone would not make the relief 
"affirmative action" or the consequence of that relief 
"reverse discrimination." To the contrary, race- and 
gender-conscious remedies are both appropriate and 
constitutionally permissible under a federal anti
discrimination regime, although such remedial 
measures are still subject to equal protection review. 
See Miller v. Johnson. 515 U.S. 900, ----, 115 S.Ct. 
247 5, 2491, 132 L.Ed.2d 762 (1995) ("compliance 
with federal antidiscrimination laws cannot justify 
race-based districting where the challenged district 
was not reasonably necessary under a constitutional 
reading and application of those laws") (citing Shaw 
v. Reno. 509 U.S. 630, 653-54, 113 S.Ct. 2816. 2830-
,:i l ".125 L.Ed.2d 511 (1993)). 

B. 

Cohen II squarely rejected Brown's interpretation of 
the three-part test and carefully delineated its own, 
which is 'now the law of this circuit as well as the law 
of this case. On remand, the district court's liability 
analysis explicitly and faithfully adhered to Cohen II 
's mandate, and we are bound to do the same at this 
stage of the litigation, absent one of the exceptional 
circumstances discussed supra. Because the precise 
questions presented regarding the proper 
interpretation. of the Title IX framework were 
considered and decided by a panel of this court in the 
prior appeal, and because no exception to the law of 
the case doctrine is presented, we have no occasion to 
reopen the issue here. Brown's rehashed statutory 
challenge is foreclosed by the law of the case 
!doctrine ·and we are therefore bound by the prior 
panel's interpretation of the statute, the regulation, 
and the relevant agency pronouncements. 

In its liability analysis, the district court expressly 
accepted Cohen II ' s elucidation of the applicable 
law, Cohen III, 879 F.Supp. at 194. and applied the 
law in accordance with its mandate, id at 210-13. 
Indeed, every circuit court to have reviewed a Title 
IX claim of discrimination in athletics since Cohen II 
was decided is in accord with its explication of the 
Title IX regime as it applies to athletics. See Horner 

v. Kentuc/cv High Sch. Athletic Ass'n. 43 F.3d 265 
(6th Cir.1994); Kelley v. Board of Trustees. 35 F.3d 
265 (7th Cir.1994), cert. denied,513 U.S. 1128. 115 
S.Ct. 93 8, 130 L.Ed.2d 883 (1995); Favia v. Jndiana 
Univ. of Pa., 7 F.3d 332 (3d Cir.1993); Roberts v. 
Colorado State Bd. of Agric., 998 F.2d 824 (10th 
Cir.), cert. denied,510 U.S. 1004. 114 S.Ct. 580, 126 
L.Ed.2d 478 (1993). 

Cohen II held that the Policy Interpretation is entitled 
to substantial deference because it is the enforcing 
agency's "considered interpretation of the 
regulation." 991 F.2d at 896-97. Brown argues that 
the district court erred in concluding that it was 
obligated to give substantial deference to the Policy 
Interpretation, on the ground that "the interpretation 
is not a worthy candidate for deference," Reply Br. at 
15, because ''the urged interpretation is illogical, 
conflicts with the Constitution, the Statute, the 
Regulation, other Agency materials and practices, 
existing analogous caselaw and, in addition, is bad 
policy,"id. We reject Brown's kitchen-sink 
characterization of the Policy Interpretation and its 
challenge to the substantial deference accorded that 
document by the district court. 

*173 [13J[J4J[J5) The Policy Interpretation 
represents the responsible agency's interpretation of 
the intercollegiate athletics provisions of Title IX and 
its implementing regulations. 44 Fed.Reg. at 71,413. 
It is well settled that, where, as here, Congress has 
expressly delegated to an agency the power to 
"elucidate a specific provision of a statute by 
regulation," the resulting regulations should be 
accorded "controlling weight unless they are 
arbitrary, capricious, or manifestly contrary to the 
statute." Chevron U.S.A. inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 844, 104 S.Ct. 
2778, 2782-83, 81 L.Ed.2d 694 (1984). It is also well 
established " 'that an agency's construction of its own 
regulations is entitled to substantial deference.' " 
Martin v. Occupational Safefy and Health Review 
Comm'n 499 U.S. 144, 150, 111 S.Ct. 1171. 1175-
76. 113 L.Ed.2d 117 0991) (quoting Lvng v. Pcyne, 
476 U.S. 926, 939, 106 S.Ct. 2333, 2341-42, 90 
L.Ed.2d 921 0986)) (other citation omitted). As the 
Supreme Court has explained, "[b]ecause applying an 
agency's regulation to complex or changfug 
circumstances calls upon the agency's unique 
expertise and policymaking prerogatives, we presume 
that the power authoritatively to interpret its own 
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regulations is a component of the agency's delegated 
lawmaking powers." Martin, 499 U.S. at 151, 111 
S.Ct. at 1176 (citation omitted). 

Ilfil Applying these principles, Cohen II held that the 
applicable regulation, 34 C.F .R. § I 06.41, deserves 
controlling weight, 991 F.2d at 895: that the Policy 
Interpretation warrants substantial deference, id. at 
896-97: and that, "[b]ecause the agency's rendition 
stands upon a plausible, if not inevitable, reading of 
Title IX, we are obligated to enforce the regulation 
according to its tenor,"id at 899 (citations omitted). 
Accord Horner. 43 F.3d at 274-75: Kelley 35 F.3d 
at 270: Favia v. Indiana Univ. of Pa .. 812 F.Supp. 
578, 584 fW.D.Pa.l. ajfd,7 F.3d 332 f3d Cir.1993). 
On remand, the district court properly applied the 
legal framework elucidated in Cohen II and explicitly 
followed this court's mandate in according 
controlling weight to the regulation and substantial 
deference to the Policy Interpretation. Cohen II/. 879 
F.Supp. at 197-99: accord Kelley. 35 F,3d at 272 
(holding that "neither the regulation nor the policy 
interpretation run afoul of the dictates of Title IX"). 
We hold that the district court did not err in the 
degree of deference it accorded the regulation and the 
relevant agency pronouncements. 

c. 

fl 7][18) As previously noted, the district court held 
that, for purposes of the three-part test, the 
intercollegiate athletics participation opportunities 
offered by an institution are properly measured by 
counting the number of actual participants on 
intercollegiate teams. Cohen III. 879 F .Supp. at 202. 
The Policy Interpretation was designed specifically 
for intercollegiate athletics.llill 44 Fed.Reg. at 
71.413. Because the athletics regulation 
distinguishes between club sports and intercollegiate 
sports, under the Policy Interpretation, "club teams 
will not be considered to be intercollegiate teams 
except in those instances· where they regularly 
participate in varsity competition." Id. at n. I. 
Accordingly, the district court excluded club varsity 
teams from the definition of "intercollegiate teams" 
and, therefore, from the calculation of participation 
opportunities, because the evidence was inadequate 
to show that the club teams regularly participated in 
varsity competition. Cohen lll. 879 F.Supp. at 200. 

FN 12. Application of the Policy 

Interpretation is not limited to intercollegiate 
athletics, however. The Policy Interpretation 
states that "its general principles will often 
apply to club, intramural, and interscholastic 
athletic programs, which are also covered by 
the regulation." 44 Fed.Reg. at 71,413. 

The district court's definition of athletics participation 
opportunities comports with the agency's own 
definition. See Clarification Memorandum at 2 ("In 
determining participation opportunities, OCR counts 
the number of actual athletes participating in the 
athletic program."). We find no error in the district 
court's defmition and calculation of the 
intercollegiate athletics participation opportunities 
afforded to Brown students, and no error in the 
court's fmding of a 13.01% disparity between the 
percentage of women participating in intercollegiate 
varsity athletics*l 74 at Brown and the percentage of 
women in Brown's undergraduate student body.· 

D. 

Brown contends that an athletics program equally 
accommodates both genders and complies with Title 
IX if it accommodates the relative interests and 
abilities of its male and female students. This 
"relative interests" approach posits that an institution 
satisfies prong three of the three-part test by meeting 
the interests and abilities of the underrepresented 
gender only to the extent that it meets the interests 
and abilities of the overrepresented gender.flill See 
Cohen II. 991 F .2d at 899. 

FN13. We note that Brown presses its 
relative interests argument under both prong 
one and prong three. At trial, Brown argued 
that, "in order to succeed on prong one, 
plaintiffs bear the burden of proving that the 
percentage of women among varsity athletes 
is not substantially proportionate to the 
percentage of women among students 
interested in participating in varsity 
athletics." Cohen Ill 879 !'.Supp. at 205. 
At the preliminary injunction stage, Brown 
propounded the same relative interests 
argument under prong three. Id. at n. 41. 

Brown maintains that the district court's decision 
imposes upon universities the obligation to engage in 
preferential treatment for women by requiring quotas 
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in excess of women's relative interests and abilities. 
With respect to prong three, Brown asserts that the . 
district court's interpretation of the word 
"fully" "requires universities to favor women's teams 
and treat them better than men's [teams] .... forces 
them to eliminate or cap men's teams .... [and] forces 
universities to impose athletic quotas in excess of 
relative interests and abilities." Appellant's Br. at 55. 

The prior panel considered and rejected Brown's 
approach, observing that "Brown reads the 'full' out 
of the duty to accommodate 'fully and effectively.' " 
Cohen II, 991 F.2d at 899. Under Cohen JI 's 
controlling interpretation, prong three "demands not 
merely some accommodation, but full and effective 
accommodation. If there is sufficient interest and 
ability among members of the statistically 
underrepresented gender, not slaked by existing 
programs, an institution necessarily fails this prong of 
the test." Id. at 898. 

I 
Brown's ' interpretation of full and effective 
accommodation is "simply not the law." Cohen III. 
879 F.Supp. at 208. We agree with the prior panel 
and the district court that Brown's relative interests 
approach "cannot withstand scrutiny on either legal 
or· policy grounds,"Cohen II, 991 F.2d at 900. 
because it "disadvantages women and undermines the 
remedial purposes of Title IX by limiting required 
programiexpansion for the underrepresented sex to 
the status quo level of relative interests,"Cohen III. 
879 F.Supp. at 209. After Cohen II, it cannot be 
maintained that the relative interests approach is 
compatible with Title !X's equal accommodation 
principle as it has been interpreted by this circuit. 

I.l.21 Brown argues that the district court's 
interpretation of the three-part test requires numerical 
proportionality, thus imposing a gender-based quota 
scheme in contravention of the statute. This argument 
rests, in part, upon Brown's reading of 20 U.S.C. § 
168 l(b) · as a categorical proscription against 
consideration of gender parity. Section 1681Cbl 
provides: 

Nothing contained in subsection (a) of this section 
shall be interpreted to require any educational 
institution to grant preferential or disparate treatment 
to the members of one sex on account of an 
imbalance which may exist with respect to the total 
number or percentage of persons of that sex 

participating in or rece1vmg the benefits of any 
federally supported program or . activity, in 
comparison with the total number or percentage of 
persons of that sex in any community, State, section 
or other area .... 

20 U.S.C.A. § 168J(b) (West 1990) (emphasis 
added). 

The prior panel, like Brown, assumed without 
analysis that § 1681 Cb) applies unequivocally to 
intercollegiate athletics programs. We do not 
question Cohen. /1 's application of§ 1681(b). We 
think it important to bear in mind, however, the 
congressional concerns that inform the proper . 
interpretation of this provision. Section 168 l(b) was 
patterned after* 175 § 703U) of Title Vil, 42 U.S.C. § 
2000e-2<D, and was specifically designed to prohibit 
quotas in university admissions and hiring, based 
upon the percentage of individuals of one gender in a 
geographical community. SeeH.R.Rep. No. 554, 92d 
Cong., 1st Sess. (1971), reprinted in 1972 
U.S.C.C.A.N. 2462, 2590-92 (Additional Views); 
117 Cong.Rec. 39,261-62 (1971) (remarks of Rep. 
Quie); 117 Cong.Rec. 30,406, 30,409 (remarks of 
Sen. Bayh); 117 Cong.Rec. 39,251-52 (remarks of 
Rep. Mink and Rep. Green). Thus, the legislative 
history strongly suggests that the underscored 
language defmes what is proscribed (in the contexts 
of admissions and hiriilg) in terms of a geographical 
area, beyond the institution, and does not refer to an 
imbalance within the university, with respect to the 
representation of each gender in intercollegiate 
athletics, as compared to the gender makeup of the 
student body. 

In any event, the three-part test is, on its face, entirely 
consistent with § 1681 Cb) because the test does not 
require preferential or disparate treatment for either 
gender. Neither the Policy Interpretation's three-part 
test, nor the district court's interpretation of it, 
mandates statistical balancing; "[r]ather, the policy 
interpretation merely creates a presumption that a 
school is in compliance with Title IX and the 
applicable regulation when it achieves such a 
statistical balance." Ke/lev. 35 F.3d at 271. 

[201[2 Il The test· is also entirely consistent with § 
168J(b) as applied by the prior panel and by the 
district court. As previously noted, Cohen II 
expressly held that "a court assessing Title IX 
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compliance may not find a violation solely because 
there is a disparity between the gender composition 
of an educational institution's student constituency, 
on the one hand, and its athletic programs, on the 
other hand." 991 F.2d at 895. The panel then 
carefully delineated the burden of proof, which 
requires a Title IX plaintiff to show, not only 
"disparity between the gender composition of the 
institution's student body and its athletic program, 
thereby proving that there is an underrepresented 
gender,"id at 901, but also ''that a second element
unmet interest-is present,"id., meaning that the 
underrepresented gender has not been fully and 
effectively accommodated by the institution's present 
athletic program, id. at 902 (citing 44 Fed.Reg. at 
71.418). Only where the plaintiff meets the burden 
of proof on these elements and the institution fails to 
show as an affirmative defense a history and 
continuing practice of program expansion responsive 
to the interests and abilities of the underrepresented 
gender will liability be established. Surely this is a far 
cry from a one-step imposition of a gender-based 
quota. 

Brown simply ignores the fact that it is required to 
accommodate fully the interests and abilities of the 
underrepresented gender, not because the three-part 
test mandates preferential treatment for women ab 
initio, but because Brown has been found (under 
prong one) to have allocated its athletics participation 
opportunities so as to create a significant gender
based disparity with respect to these opportunities, 
and has failed (under prong two) to show a history 
and continuing practice of expansion of opportunities 
for the underrepresented gender. Brown's 
interpretation conflates prongs one and three and 
distorts the three-part test by reducing it to an 
abstract, mechanical determination of strict numerical 
proportionality. In short, Brown treats the three-part 
test for compliance as a one-part test for strict 
liability. 

Brown also fails to recognize that Title IX's remedial 
focus is, quite properly, not on the overrepresented 
gender, but on the underrepresented gender; in this 
case, women. Title IX and its implementing 
regulations protect the class for whose special benefit 
the statute was enacted. See Cannon. 44 l U.S. at 
694. 99 S.Ct. at 1956. It is women and not men who 
have historically and who continue to be 
underrepresented in sports, not only at Brown, but at 

universities nationwide. See Williams v. School Dist. 
of Bethlehem. Pa., 998 F.2d 168, 175 (1993) 
(observing that, although Title IX and its regulations 
apply equally to boys and girls, "it would require 
blinders to ignore that the motivation for 
promulgation of the regulation on athletics was the 
historic emphasis on boys' athletic programs to the 
exclusion of girls' athletic programs in high schools 
as well as colleges"*l76 ), cert. denied,510 U.S. 
1043. 114 S.Ct. 689. 126 L.Ed.2d 656 0994). 

[221(231 The prior panel held that "[t]he fact that the 
overrepresented gender is less than fully 
accommodated will not, in and of itself, excuse a 
shortfall in the provision of opportunities for the 
underrepresented gender." Cohen fl. 991 F.2d at 
~. Instead, the law requires that, absent a 
demonstration of continuing program expansion for 
the underrepresented gender under prong two of the 
three-part test, an institution must either provide 
athletics opportunities in proportion to the gender 
composition of the student body so as to satisfy prong 
one, or fully accommodate the interests and abilities 
of athletes of the underrepresented gender under 
prong three. Id. In other words, 

If a school, like Brown, eschews the first two 
benchmarks of the accommodation test, electing to 
stray from substantial proportionality and failing to 
march uninterruptedly in the direction of equal 
athletic opportunity, it must comply with the third 
benchmark. To do so, the school must fully and 
effectively accommodate the underrepresented 
gender's interests and abilities, even if that requires it 
to give the underrepresented gender (in this case, 
women) what amounts to a larger slice of a shrinking 
athletic-opportunity pie. 

Id. at 906. 

We think it clear that neither the Title IX framework 
nor the district court's interpretation of it mandates a 
gender-based quota scheme. In our view, it is 
Brown's relative interests approach to the three-part 
test rather than the district court's interpretation, that 
co~travenes the language and purpose of the test and 
of the statute itself. To adopt the relative interests 
approach would be, not only to overrule Cohen II. but 
to rewrite the enforcing agency's interpretation of its 
own regulation so as to incorporate an entirely 
different standard for Title IX compliance. This 
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I 

relative interests standard would entrench and fix by 
law the significant gender-based disparity in athletics 
opportunities found by the district court to exist at 
Brown, a finding we have held to be not clearly 
erroneous. According to Brown's relative interests 
interpretation of the equal accommodation principle, 
the gender-based disparity in athletics participation 
opportunities at Brown is due to a lack of interest on 
the part of its female students, rather than to 
discrimination, and any attempt to remedy the 
disparity is, by definition, an unlawful quota. This 
approach is entirely contrary to "Congress's 
unmistakably clear mandate that educational 
institutions not use federal monies to perpetuate 
gender-based discrimination," id. at 907, and makes it 
virtually impossible to effectuate Congress's intent to 
eliminate sex discrimination in intercollegiate 
athletics. 

E. 

Brown aiso claims error in the district court's failure 
to apply Title Vll standards to its analysis of whether 
Brown's intercollegiate athletics program complies 
with Title IX. The district court rejected the analogy 
to Title Vll, noting that, while Title VII "seeks to 
determine whether gender-neutral job openings have 
been filled without regard to gender[,] Title IX ... was 
designed to address the reality that sports teams, 
unlike the vast majority of jobs, do have official 
gender requirements, and this statute accordingly 
approaches the concept of discrimination differently 
from Tide VII." Cohen III, 879 F.Supo. at 205. 

(241 It does not follow from the fact that § 168 l(b) 
was patt~rned after a Title VII provision that Title 
VII standards should be applied to a Title IX analysis 
of whether an intercollegiate athletics program 
equally accommodates both genders, as Brown 
contends. While this court has approved the 
importation of Title VII standards into Title IX 
analysis, we have explicitly limited the crossover to 
the employment context. See Cohen JI, 991 F .2d at 
902 (citing Lipsett v. Universitv of P.R, 864 F.2d 
881. 897 Clst Cir.1988)); but see Brown v. Hot, Sexy 
and Safer Prods .. - Inc., 68 F.3d 525. 540 (!st 
Cir.1995) (Title VII sexual harassment standards 
applied to Title IX sexual harassment case in non
employment context), cert. denied,516 U.S. 1159. 
116S.Ct._1044. 134 L.Ed.2d 191 0996). 

As Cohen II recognized, "[t]he scope and purpose of 
Title IX, which merely conditions *177 government 
grants to educational institutions, are substantially 
different from those of Title Vil, which sets basic 
employment standards." 991 F.2d at 902 (citation 
omitted). "[W]hereas Title VII is largely 
peremptory,"Title IX is "largely aspirational," and 
thus, a "loosely laced buskin." Id.; see also North 
Haven, 456 U.S. at 521. 102 S.Ct. at 1917-18 
(directing that Title IX must be accorded "a sweep as 
broad as its language"). 

It is imperative to recognize that athletics presents a 
distinctly different situation from admissions and 
employment and requires a different analysis in order 
to determine the existence vet non of discrimination. 
While the Title IX regime permits institutions to 
maintain gender-segregated teams, the law does not 
require that student-athletes attending institutions 
receiving federal funds must compete on gender
segregated teams; nor does the law require that 
institutions provide completely gender-integrated 
athletics programs.Elill To the extent that Title IX 
allows institutions to maintain single-sex teams and 
gender-segregated athletics programs, men and 
women do not compete against each other for places 
on team rosters. Accordingly, and notwithstanding 
Brown's protestations to the contrary, the Title VII 
concept of the "qualified pool" has no place in a Title 
IX analysis of equal opportunities for male and 
female athletes because women are not "qualified" to 
compete for positions on men's teams, and vice-versa. 
In addition, the concept of "preference" does not 
have the same meaning, or raise the same equality 
concerns, as it does in the employment and 
admissions contexts. 

FN14. See34 C.F.R. § 106.4l(bl (1995) 
("[A] recipient may operate or sponsor 
separate teams for members of each sex 
where selection for such teams is based 
upon competitive skill or the activity 
involved is a contact sport.") (emphasis 
added). Nor do the regulations require 

-institutions to field gender-integrated teams: 

However, where a recipient operates or 
sponsors a team in a particular sport for 
members of one sex but operates or 
sponsors no such team for members of the 
other sex, and athletic opportunities for 
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members of that sex have previously been 
limited, members of the excluded sex 
must be allowed to try-out for the team 
offered unless the sport involved is a 
contact sport. 

Id 

Whether or not the institution maintains 
gender-segregated teams, it must provide 
"gender-blind equality of opportunity to 
its student body." Cohen II. 991 F.2d at 
896. While this case presents only the 
example of members of the 
underrepresented gender seeking the 
opportunity to participate on single-sex 
teams, the same analysis would apply 
where members of the underrepresented 
gender sought opportunities to play on co
ed teams. 

Brown's approach fails to recognize that, because 
gender-segregated teams are the norm in 
intercollegiate athletics programs, athletics differs 
from admissions and employment in analytically 
material ways. In providing for gender-segregated 
teams, intercollegiate athletics programs necessarily 
allocate opportunities separately for male and female 
students, and, thus, any inquiry into a claim of gender 
discrimination must, compare the athletics 
participation opportunities provided for men with 
those provided for women. For this reason, and 
because recruitment of interested athletes is at the 
discretion of the institution; there is a risk that the 
institution will recruit only enough women to fill 
positions in a program that already under represents 
women, and that the smaller size of the women's 
program will have the effect of discouraging women's 
participation. 

In this unique context, Title IX operates to ensure 
that the gender-segregated allocation of athletics 
opportunities does not disadvantage either gender. 
Rather than create a quota or preference, this 
unavoidably gender-conscious comparison merely 
provides for the allocation of athletics resources and 
participation opportunities between the sexes in a 
non-discriminatory manner. As the Seventh Circuit 
observed, "Congress itself recognized that addressing 
discrimination in athletics presented a unique set of 
problems not raised in areas such as employment and 

academics." Kelley. 35 F.3d at 270 (citing Sex 
Discrimination Regulations, Hearings Before the 
Subcommittee on Post Secondary Education of the 
Committee on Education and Labor, 94th Cong., !st 
Sess. at 46, 54, 125, 129, 152, 177, 299-300 (1975); 
118 Cong.Rec. 5807 (1972) (statement of Sen. 
Bayh); 117 Cong.Rec. 30,407 (1971) (same)). 

* 178 In contrast to the employment and admissions 
contexts, in the athletics context, gender is not an 
irrelevant characteristic. Courts and institutions must 
have some way of determining whether an institution 
complies with the mandate of Title IX and its 
supporting regulations to provide equal athletics 
opportunities for both genders, despite the fact that 
the institution maintains single-sex teams, and some 
way of fashioning a remedy upon a determination 
that the institution does not equally and effectively 
accommodate the interests and abilities of both 
genders. As the Kelley Court pointed out (in the 
context of analyzing the deference due the relevant 
athletics regulation and the Policy Interpretation): 

Undoubtedly the agency responsible for enforcement 
of the statute could have required schools to sponsor 
a women's program for every men's program offered 
and vice versa.... It was not unreasonable, however, 
for the agency to reject this course of action. 
Requiring parallel teams is a rigid approach that 
denies schools the flexibility to respond to the 
differing athletic interests of men and women. It was 
perfectly acceptable, therefore, for the agency to 
chart a different course and adopt an enforcement 
scheme that measures compliance by analyzing how 
a school has allocated its various athletic resources. 

Kelley. 35 F.3d at 271 (footnotes omitted). 

Each prong of the Policy Interpretation's three-part 
test determines compliance in this manner. 

Measuring compliance through an evaluation of a 
school's allocation of its athletic resources allows 
schools flexibility in meeting the athletic interests of 
their students and increases the chance that the actual 
interests of those students will be met. And if 
compliance with Title IX is to be measured through 
this sort of analysis, it is only practical that schools 
be given some clear way to establish that they have 
satisfied the requirements of the statute. The 
substantial proportionality contained in Benchmark I 
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merely establishes such a safe harbor. 

Jd. (citations omitted). 

We find no error in the district court's refusal-to apply 
Title VII standards in its inquiry into whether 
Brown's intercollegiate athletics program complies 
with Title IX. See Cohen ff, 991 F.2d at 901 
("[T]here is no need to search for analogies where, as 
in the Title IX milieu, the controlling statutes and 
regulations are clear."). We conclude that the district 
court's application of the three-part test does not 
create a gender-based quota and is consistent with 
Title IX, 34 C.F.R. § 106.41, the Policy 
Interpretation, and the mandate of Cohen II. 

F. 

Brown has contended throughout this litigation that 
the significant disparity in athletics opportunities for 
men and women at Brown is the result of a gender
based differential in the level of interest in sports and 
that the district court's application of the three-part 
test requires universities to provide athletics 
opportunities for women to an extent that exceeds 
their relative interests and abilities in sports. Thus, at 
the heart of this litigation is the question whether 
Title IX·. permits Brown to deny its female students 
equal opportunity to participate in sports, based upon 
its unproven assertion that the district court's finding 
of a significant disparity in athletics opportunities for 
male and female students reflects, not discrimination 
in Brown's intercollegiate athletics program, but a 
lack of interest on the part ·of its female students that 
is unrelated to a lack of opportunities. 

[22 We view Brown's argument that women are less 
interested than men in participating in intercollegiate 
athletics, as well as its conclusion that institutions 
should be required to accommodate the interests and 
abilities of its female students only to the extent that 
it accommodates the interests and abilities of its male 
students, with great suspicion. To assert that Title IX 
permits institutions to provide fewer athletics 
participation opportunities for women than for men, 
based upon the premise that women are * 179 less 
interested in sports than are men, is (among other 
things) to ignore the fact that Title IX was enacted in 
order to ,remedy discrimination that results from 
stereotyped notions of women's interests and abilities. 

Interest and ability rarely develop in a vacuum; they 
evolve as a function of opportunity and experience. 
The Policy Interpretation recognizes that women's 
lower rate of participation in athletics reflects 
women's historical lack of opportunities to participate 
in sports. See44 Fed.Reg. at 71.419 ("Participation 
in intercollegiate sports has historically been 
emphasized for men but not women. Partially as a 
consequence of this, participation rates of women are 
far below those of men."). 

Moreover, the Supreme Court has repeatedly 
condemned gender-based discrimination based upon 
"archaic and overbroad generalizations" about 
women. Schlesinger v. Ballard. 419 U.S. 498. 508. 
95 S.Ct. 572. 577-78, 42 L.Ed.2d 610 0975). See, 
e.g., Mississippi Univ. for Women v. Hogan, 458 U.S. 
718. 725, 102 S.Ct 333 l. 3336-37. 73 L.Ed.2d 1090 
(1982); Califono v. Webster. 430 U.S. 313. 317, 97 
S.Ct. 1192, 1194-95. 51 L.Ed.2d 360 0977); 
Frontiero v. Richardson, 411 U.S. 677. 684-86. 93 
S.Ct. 1764, 1769-70, 36 L.Ed.2d 583 (1973). The 
Court has been . especially critical of the use of 
statistical evidence offered to prove generalized, 
stereotypical notions about men and women. For 
example, in holding that Oklahoma's 3.2% beer 
statute invidiously discriminated against males 18-20 
years of age, the Court in Craig v. Boren, 429 U.S. 
190, 208-209, 97 S.Ct. 451, 462-463. 50 L.Ed.2d 397 
illlfil, stressed that "the principles embodied in the 
Equal Protection Clause are not to be rendered 
inapplicable by statistically measured but loose
fitting generalities." See also id. at 202, 97 S.Ct. at 
463 ("statistics exhibit a variety of ... shortcomings 
that seriously impugn their value to equal protection 
analysis"); id. at 204, 97 S.Ct. at 460-6 I ("proving 
broad sociological propositions by statistics is a 
dubious business, and one that inevitably is in tension 
with the normative philosophy that underlies the 
Equal Protection Clause"); Cannon 441 U.S. at 681 
n. 2, 99 S.Ct. at 1949 n. 2 (observing with respect to 
the relevance of the University of Chicago's statistical 
evidence regarding the small number of female 
applicants to its medical school, in comparison to 
male applicants, that "the dampening irripact of a 
discriminatory rule may undermine the relevance of 
figures relating to actual applicants"). 

Thus, there exists the danger that, rather than 
providing a true measure of women's interest in 
sports, statistical evidence purporting to reflect 
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women's interest instead provides only a measure of 
the very discrimination that is and has been the basis 
for women's lack of opportunity to participate in 
sports. Prong three requires some kind of evidence of 
interest in athletics, and the Title IX framework 
permits the use of statistical evidence in assessing the 
level of interest in sports.WU Nevertheless, to allow 
a numbers-*180 based lack-of-interest defense to 
become the instrument of further discrimination 
against the underrepresented gender would pervert 
the remedial purpose of Title IX. We conclude that, 
even if it can be empirically demonstrated that, at a 
particular time, women have less interest in sports 
than do men, such evidence, standing alone, cannot 
justify providing fewer athletics opportunities for 
women than for men. Furthermore, such evidence is 
completely irrelevant where, as here, viable and 
successful women's varsity teams have been demoted 
or eliminated. 

FN15. Under the Policy Interpretation, 

Institutions may determine the athletic 
interests and abilities of students by 
nondiscriminatory methods of their 
choosing provided: 

a. The processes take into account the 
nationally increasing levels of women's 
interests and abilities; 

b. The methods of determining interest 
and ability do not disadvantage the 
members of an underrepresented sex; 

c. The methods of determining ability take 
into account team performance records; 
and 

d. The methods are responsive to the 
expressed interests of students capable of 
intercollegiate competition who are 
members of an underrepresented sex. 

44 Fed.Reg. at 71.417. 

The 1990 version of the Title IX Athletics 
Investigator's Manual, an internal agency 
document, instructs investigating officials 
to consider, inter alia, the following: (i) 

any institutional surveys or assessments of 
students' athletics interests and abilities, 
see Valerie M. Bonnette & Lamar Daniel, 
Department of Education, Title IX 
Athletics Investigator's Manual at 22 
(1990); (ii) the "expressed interests" of 
the underrepresented gender, id. at 25; 
(iii) other programs indicative of interests 
and abilities, such as club and intramural 
sports, sports programs at "feeder" 
schools, community and regional sports 
programs, and physical education classes, 
id 

As the district court noted, however, the 
agency characterizes surveys as a "simple 
way to identify which additional sports 
might appropriately be created to achieve 
compliance.... Thus, a survey of interests 
would follow a determination that an 
institution does not satisfy prong three; it 
would not be utilized to make that 
determination in the first instance." 
Cohen III. 879 F.Supp. at 210 n. 51; see 
1990 Investigator's Manual at 27 
(explaining that a survey or assessment of 
interests and abilities is not required by 
the Title IX regulation or the Policy 
Interpretation but may be required as part 
of a remedy when OCR has concluded 
that an institution's current program does 
not equally effectively accommodate the 
interests and abilities of students). (We 
note that the text of the 1990 Investigator's 
Manual cited herein at page 25 was 
apparently at page 27 of the copy of the 
Manual before the district court.) 

We emphasize that, on the facts of this case, Brown's 
lack-of-interest arguments are of no consequence. As 
the prior panel recognized, while the question of full 
and effective accommodation of athletics interests 
and abilities is potentially a complicated issue where 
plaintiffs seek to create a new team or to elevate to 
varsity status a team that has never competed at the 
varsity level, no such difficulty is presented here.' 
where plaintiffs seek to reinstate what were 
successful university-funded teams right up until the 
moment the teams were demoted.flili. Cohen II, 991 
F.2d at 904; see also Cohen l 809 F.Supp. at 992 
("Brown is cutting off varsity opportunities where 
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there is' great interest and talent, and where Brown 
still has an imbalance between men and women 
varsity athletes in relation to their undergraduate 
enrollments."). 

FN 16. The district court found that the 
women's gymnastics team had won the Ivy 
League championship in 1989-90 and was a 
"thriving university-funded varsity team 
prior to the 1991 demotion;" that the donor
funded women's fencing team had been 

·successful for many years and that its 
1 request to be upgraded to varsity status had 
been supported by the athletics director at 
·the time; that the donor-funded women's ski 
team had been consistently competitive 
despite a meager budget; and that the club
status women's water polo team had 
demonstrated the interest and ability to 
compete at full varsity status. Cohen III. 879 
F.Supp. at 190. 

(261 On these facts, Brown's failure to accommodate 
fully and effectively the interests and abilities of the 
underrepresented gender is clearly established. See 
Clarification Memorandum at 8 ("If an institution has 
recently eliminated a viable team from the 
intercollegiate program, OCR will find that there is 
sufficient interest, ability, and available competition 
to sustaili an intercollegiate team in that sport unless 
an institution can provide strong evidence that 
interest, ability or available competition no longer 
exists."); id at 8-9 n. 2 ("While [other] indications of 
interest may be helpful to OCR in ascertaining likely 
interest on campus, particularly in the absence of 
more direct indicia[,] an institution is expected to 
meet the 'actual interests and abilities of its students 
and admitted students."). Under these circumstances, 
the district court's finding that there are interested 
women able to compete at the university-funded 
varsity level, Cohen Ill, 879 F.SuPP. at 212. is clearly 
correct. 

Finally, the tremendous growth in women's 
participation in sports since Title IX was enacted 
disproves Brown's argument that women · are Jess 
interested in sports for reasons unrelated to lack of 
opportunity. See, e.g., Mike Tharp et al., Sports 
crazy! Ready, set, go. Why we lave our games, U.S. 
News & World Report, July 15, 1996, at 33-34 
(attributing to Title IX the explosive growth of 

women's participation in sports and the debunking of 
"the traditional myth that women aren't interested in 
sports"). 

Brown's relative interests approach is · not a 
reasonable interpretation of the three-part test. This 
approach contravenes the purpose of the statute and 
the regulation because it does not permit an 
institution or a district court to remedy a gender
based disparity in athletics participation 
opportunities. Instead, this approach freezes that 
disparity by Jaw, thereby disadvantaging further the 
underrepresented gender. Had Congress intended to 
entrench, rather than change, the status quo-with its 
historical emphasis on men's participation 
opportunities to the detriment of women's 
opportunities-it need not *181 have gone to all the 
trouble of enacting Title IX. 

v. 

In the first appeal, this court rejected Brown's Fifth 
Amendment equal protection challenge to the 
statutory scheme. Cohen II. 991 F.2d at 900-901. 
Here, Brown argues that its challenge is to . the 
decision of the district court. As Brown puts it, "[t]he 
[equal protection] violation arises from the court's 
holding that Title IX requires the imposition of 
quotas, preferential treatment, and disparate treatment 
in the absence of a compelling state interest and a 
determination that the remedial measure is 'narrowly 
tailored' to serve that interest." Reply Br. at 18 
(citingAdarand, 515U.S. at---, 115 S.Ct. at2117). 

A. 

(27) To the extent that Brown challenges the 
constitutionality of the statutory scheme itself, the 
challenge rests upon at least two erroneous 
assumptions: first, that Adarand is controlling 
authority on point that compels us, not only to 
consider Brown's constitutional challenge anew, but 
also to apply strict scrutiny to the analysis; second, 
that the district court's application of the Jaw in its 
liability analysis on remand is inconsistent with the 
interpretation expounded in the prior appeal. We 
reject both premises.flill Brown's implicit reliance 
on Adarand as contrary intervening controlling 
authority that warrants a departure from the law of 
the case doctrine is misplaced because, while 
Adarand does make new law, the law it makes is 
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wholly irrelevant to the disposition of this appeal, 
and, even if Adarand did apply, it does not mandate 
the level of scrutiny to be applied to gender
conscious government action. 

FN17. We assume, without deciding, that 
Brown has not waived its equal protection 
claim and has standing to raise it. Appellees 
·argue that this claim is waived because 
Brown did not raise it in the district court. 
Appe!lee's Br. at 55 (citing Desjardins v. 
Van Buren Community Hosp.. 969 F.2d 
1280. 1282 (I st Cir.1992)). Appellees also 
argue that, to the extent that the equal 
protection claim is viable, Brown lacks 
standing to raise it. Appellee's Br. at 56 
(citing Powers v. Ohio. 499 U.S. 400. 409-
11. 111 S.Ct. 1364. 1370-71. 113 L.Ed.2d 
411 (1991)). Given our disposition of this 
claim, we do not address these arguments. 

In rejecting Brown's equal protection claim, the 
Cohen II panel stated, "It is clear that Congress has 
broad powers under the Fifth Amendment to remedy 
past discrimination." 991 F.2d at 901. The panel 
cited as authority Metro Broadcasting. 497 U.S. at 
565-66. 110 S.Ct. at 3008-10 (for the proposition that 
"Congress need not make specific findings of 
discrimination to grant race-conscious relief'), and 
Califano v. Webster. 430 U.S. at 317. 97 S.Ct. at 
1194-95 (noting that Webster upheld a social security 
wage law that benefitted women "in part because its 
purpose was 'the permissible one of redressing our · 
society's longstanding disparate treatment of women' 
"). Cohen II. 991 F.2d at 901. The panel also noted 
that, in spite of the scant legislative history regarding 
Title IX as it applies to athletics, Congress heard a 
great deal of testimony regarding discrimination 
against women in higher education and acted to 
reverse the Supreme Court's decision in Grove City 
College v. Bell, 465 U.S. 555. 573-74, 104 S.Ct. 
1211. 1221-22, 79 L.Ed.2d 516 0984) (holding that 
Title IX was "program-specific" and thus applied 
only to those university programs that actually 
receive federal funds and not to the rest of the 
university), with athletics prominently in mind. 
Cohen II, 991 F.2d at901. 

In Metro Broadcasting, the Court upheld two 
federally mandated race-based preference policies 
under intermediate scrutiny. 497 U.S. at 564-65, 110 

S.Ct. at 3008-09 (holding that benign race-conscious 
measures mandated by Congress "are constitutionally 
permissible to the extent that they serve important 
governmental objectives within the power of 
Congress and are substantially related to achievement 
of those objectives"). The Metro Broadcasting Court 
applied intennediate scrutiny, notwithstanding that 
the previous year, in Croson, 488 U.S. 469. I 09 S.Ct. 
706. 102 L.Ed.2d 854. the Court applied strict 
scrutiny in striking down a municipal minority set
aside program for city construction contracts. The 
Metro Broadcasting Court distinguished Croson, 
noting that "[i]n *182 fact, much of the language and 
reasoning in Croson reaffirmed the lesson of 
Fullilove flill that race-conscious. classifications 
adopted by Congress to address racial and ethnic 
discrimination are subject to a different standard than 
such classifications prescribed by state and local 
governments." Metro Broadcasting. 497 U.S. at 565, 
110 S.Ct. at 3008. 

FNJ8. In Fullilove, a plurality of the Court 
applied a standard subsequently 
acknowledged to be intermediate scrutiny, 
see Metro Broadcasting, 497 U.S. at 564. 
110 S.Ct. at 3008, in upholding against a 
Fifth Amendment equal protection challenge 
a benign race-based affirmative action 
program that was adopted by an agency at 
the explicit direction of Congress. The 
Fullilove plurality inquired "whether the 
objectives of th[ e] legislation are within the 
power of Congress [ ]" and "whether the 
limited use of racial and ethnic criteria ... is 
a constitutionally permissible means for 
achieving the congressional objectives." 
448 U.S. at 473, JOOS.Ct. at 2772. 

Adarand overruled Metro Broadcasting to the extent 
that Metro Broadcasting is inconsistent with Adarand 
's holding that "all racial classifications, imposed by 
whatever federal, state, or local goverrunent actor, 
must be analyzed by a reviewing couJ1 under strict 
scrutiny." Adarand 5 I 5U .S. at ----. 115 S.Ct. at 
2113. Brown impliedly assumes that Adarand ' s 
partial overruling of Metro Broadcasting invalidates 
the prior panel's disposition of Brown's equal 
protection challenge by virtue of its passing citation 
to Metro Broadcasting. This assumption is 
erroneous because the proposition for which Cohen II 
cited Metro Broadcasting as authority has not been 
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vitiated by Adarand, is of no consequence to our 
disposition of the issues raised in this litigation, and 
is, in any event, unchallenged here.El!..ll! 

FNl9. Cohen II cited Metro Broadcasting 
for a general principle regarding Congress's 
broad powers to remedy discrimination, a 
, proposition that was not reached by 
Adarand. Moreover, Webster, which 
Cohen II cited along with Metro 
Broadcasting, was not ovenuled or in any 
·way rendered suspect by Adarand. · 

B. 

[28][291 The prior panel rejected Brown's Fifth 
Amendment equal protection El:illl and "affirmative 
action" challenges to the statutory scheme. Cohen II, 
991 F.2d at 901 (finding no constitutional infirmity, 
assuming arguendo, that the regulation creates a 
classification somewhat in favor of women). Thus, to 
the extent that Brown challenges the statutory scheme 
itself, that challenge is foreclosed under the law of 
the case doctrine. Nevertheless, the remedy ordered 
for a violation of a federal anti-discrimination statute 
is still subject to equal protection review, assuming 
that it constitutes gender-conscious government 
action. See Miller, 515 U.S. at ---. 115 S.Ct. at 
249 I .. Therefore, we review the constitutionality of 
the district court's order requiring Brown to comply 
with Title IX by accommodating fully and effectively 
the athletics interests and abilities of its women 
students.' Because the challenged classification is 
gender-based, it must be analyzed under · the 
intermediate scrutiny test. Before proceeding to the 
analysis, however, we must first address Brown's 
challenge to the standard of review. 

FN20. It is well settled that the reach of the 
equal protection guarantee of the Fifth 
Amendment Due Process Clause-the basis 
for Brown's equal protection claim-is 
coextensive with that of the Fourteenth 
Amendment Equal Protection Clause. E.g., 
United States v. Paradise. 480 U.S. at 166 n. 
16. I 07 S.Ct. at 1064 n 16: Weinberger v, 
Wiesen(eld, 420 U.S. 636. 638 n. 2. 95 S.Ct. 
1225. 1228 n. 2, 43 L.Ed.2d 514 (1975). 

Brown .concedes that Adarancf'does not, in partially 
overrul111g Metro Broadcasting, set forth the proper 

standard of review for this case." Appellant's Br. at 
29. Nevertheless, . Brown asserts that "[w)hile 
Adarand is a case involving· racial classification, its 
analysis clearly applies to gender classification as 
well." Id. at 27. Further, inappropriately relying on 
Frontiero, 411 U.S. 677. 93 S.Ct. 1764. 36 L.Ed.2d 
583, and Croson, 488 U.S. 469. 109 S.Ct. 706, 102 
L.Ed.2d 854, Brown concludes that strict scrutiny 
applies to gender-based classifications.fl:W. 
Appellant's Br. *183 at 29; Reply Br. at 19-20. These 
conclusory assertions do not comport with the law in 
this circuit. 

FN2 l. In Frontiero, a plurality of the Court 
concluded that gender-based classifications, 
"like classifications based ·upon race, 
alienage, or national origin, are inherently 
suspect, and must therefore be subjected to 
strict judicial scrutiny." 411 U.S. at 688, 93 
S.Ct. at 1771. In the 23 years that have since 
elapsed, this position has never commanded 
a majority of the Court, and has never been 
adopted by this court. Whatever may be the 
merits of adopting strict scrutiny as the 
standard to be applied to gender-based 
classifications, it is inappropriate to suggest, 
as Brown does, that Frontiero compels its 
application here. 

Brown's assertion that Adarand obligates 
this court to apply Croson to its equal 
protection claim is also incorrect. As 
noted previously, Croson is an affirmative 
action case and does not control review of 
a judicial determination that a federal anti
discrimination statute has been violated. 
To the extent that Brown assumes that 
Croson governs the issue of the 
sufficiency of the factual predicate 
required to uphold a federally mandated, 
benign race- or gender-based 
classification, that assumption is also 
unfounded. As we have explained, Croson 
's factual concerns are not raised by a 
district court's determination-predicated 
upon duly adjudicated factual f111dings 
bearing multiple indicia of reliability and 
specificity-of gender discrimination in 
violation of a federal statute. We also 
point out that Adarand did not reach the 
question of the sufficiency of the factual 
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predicate required to satisfy strict scrutiny 
review of a congressionally mandated 
race-based classification. 

First, as explained earlier, Adarand and Croson apply 
to review of legislative affirmative action schemes. 
This case presents the issue of the legality of a 
federal district court's determination, based upon 
adjudicated fmdings of fact, that a federal anti
discrimination statute has been violated, and of the 
statutory and constitutional propriety of the judicial 
remedy ordered to provide 'redress to plaintiffs with 
standing w~o have been injured by the violation. 

Second, Adarand does not even discuss gender 
discrimination, and its holding is limited to explicitly 
race-based classifications. 515 U.S. at ---, 115 S.Ct. 
at 2113. It can hardly be assumed that the Court 
intended to include gender-based classifications 
within Adarand 's precedential scope or to elevate, 
sub silentio, the level of scrutiny to be applied by a 
reviewing court to such classifications. 

Third, even if Adarand did apply, it does not dictate 
the level of scrutiny to be applied in this case, as 
Brown concedes. For the last twenty years, the 
Supreme Court has applied intermediate scrutiny to 
all cases raising equal protection challenges to 
gender-based classifications, including the Supreme 
Court's most recent gender discrimination case, 
United States v. Virginia. 518 U.S. 515. 116 S.Ct. · 
2264. 135 L.Ed.2d 735 (1996) ("Virginia"); see id. 
at ---. 116 S.Ct. at 2288 (Rehnquist, C.J., concurring 
in the judgment) (collecting cases).flfil . 

FN22. We point out that Virginia adds 
nothing to the analysis of equal protection 
challenges to gender-based classifications 
that has not been part of that analysis since 
1979, long before Cohen ll was decided. 
While the Virginia Court made liberal use of 
the phrase "exceedingly persuasive 
justification," and sparse use of the 
formulation "substantially related to an 
important governmental objective," the 
Court nevertheless struck down the gender
based admissions policy at issue in that case 
under intermediate scrutiny, 518 U.S. at----. 
----. 116 S.Ct. at 2271. 2275; id. at---. 116 
S.Ct. at 2288 (Rehnquist, C.J., concurring in 
the judgment), the standard applied to 

gender-based classifications since 1976 
when it was fust armounced in Craig v'. 
Boren. 429 U.S. at 197, 97 S.Ct. at 456. and 
the test applied in both Metro Broadcasting 
and Webster. 

The phrase "exceedingly persuasive 
justification" has been employed routinely 
by the Supreme Court in applying 
intermediate scrutiny to gender 
discrimination claims and is, in effect, a 
short-hand expression of the well
established test. See Personnel Adm'r v. 
Feeney. 442 U.S. 256. 273. 99 S.Ct. 2282, 
2293, 60 L.Ed.2d 870 (1979);·Kirchberg 
v. Feenstra, 450 U.S. 455. 461, 101 S.Ct. 
1195, 1199, 67 L.Ed.2d 428 (!981l; 
Hogan. 458 U.S. at 724. 102 S.Ct. at 
3336; J.E.B. v. Alabama ex rel. T.B .. 511 
U.S. 127, 136-37. 114 S.Ct. 1419. ---- - --
-. 128 L.Ed.2d 89 (1994). 

Fourth, it is important to recognize that controlling 
authority does not distinguish between invidious and 
benign discrimination in the context of gender-based 
classifications, as it has in the context of racial 
classifications. Neither this court nor the Supreme 
Court has drawn this distinction in the context of 
gender discrimination claims or held that a less 
stringent standard applies in cases involving benign, 
rather than invidious, gender discrimination. See 
Hogan, 458 U.S. at 724 & n. 9, 102 S.Ct. at 3336 & 
!L....2 (reviewing benign gender-conscious admissions 
policy under intermediate scrutiny and recognizing 
that the analysis does not change with the objective 
of the classification); accord Wvgant, 476 U.S. at 
273. 106 S.Ct. at 1846-4 7. Thus, the analytical result 
would be same, even if this were an affirmative 
action case. 

[301[3 IJ Under intermediate scrutiny, the burden of 
demonstrating iin exceedingly persuasive* 184 
justification for a government-imposed, gender
conscious classification is met by showing that the 
classification serves important governmental 
objectives, and that the means employed are 
substantially related to the achievement of those 
objectives.· E.g .. Hogan. 458 U.S. at 724, 102 S.Ct. 
at 3336. Applying that test, it is clear that the district 
court's remedial order passes constitutional muster. 
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We find that the first part of the test is satisfied. The 
govenunental objectives of "avoid[ing] the use of 
federal , resources to support discriminatory 
practices," and "provid[ing] individual citizens 
effective protection against those practices,"Cannon. 
441 U.S. at 704, 99 S.Ct. at 1961. are clearly 
important objectives. We also find that judicial 
enforcement of federal anti-discrimination statutes is 
at least an important goveminental objeciive. 

Applying the second prong of the intermediate 
scrutiny test, we find that the means employed by the 
district court in fashioning relief for the statutory 
violation are clearly substantially related to these 
important objectives. Intermediate scrutiny does not 
require that there be no other way to accomplish the 
objectives, but even if that were the standard, it 
would be satisfied in the unique context presented by 
the application of Title IX to athletics. 

[321 As explained previously, Title IX as it applies to 
athletics is distinct from other anti-discrimination 
regimes in that it is impossible to determine 
compliance or to devise a remedy without counting 
and comparing opportunities with gender explicitly in 
mind. Even under the individual rights theory of 
equal protection, reaffirmed in Adarand. 515 U.S. at
---. 115 S.Ct. at 2I12 (the equal protection guarantee 
'.'protect[s] persons, not groups"), the only way to 
determine whether the rights of an individual athlete 
have been violated and what relief is necessary to 
remedy the violation is to engage in an explicitly 
gender-conscious comparison. Accordingly, even 
assuming that the three-part test creates a gender 
classification that favors women, allowing 
consideration of gender in determining the remedy 
for a Title IX violation serves the important objective 
of "ensur[ing] that in instances where overall athletic 
opportunities decrease, the actual opportunities 
available to the underrepresented gender do not." 
Kelley. 35 F.3d at 272. In addition, a gender
conscious remedial scheme is constitutionally 
permissible if it directly protects the interests of the 
disproportionately burdened gender. See Hogan . . 
458 U.S. at 728, 102 S.Ct. at 3338 ("Iii limited 
circumstances, a gender-based classification favoring 
one sex can be justified if it intentionally and directly 
assists members of the sex that is disproportionately 
burdened!'). 

Under Brown's interpretation of the three-part test, 

there can never be a remedy for a violation of Title 
IX's equal opportunity mandate. In concluding that 
the district court's interpretation and application of 
the three-part test creates a quota, Brown errs, in part, 
because it fails to recognize that (i) the substantial 
proportionality test of prong one is only the starting 
point, and not the conclusion, of the analysis; and (ii) 
prong three is not implicated unless a gender-based 
disparity with respect to athletics participation 
opportunities has been shown to exist. Where such a 
disparity has been established, the inquiry under 
prong three is whether the athletics interests and 
abilities of the underrepresented gender are fully and 
effectively accommodated, such that the institution 
may be found to comrJri with Title · IX, 
notwithstanding the disparity. 

FN23. Under the three-part test, the 
institution may also excuse the disparity 
under prong two, by showing a "history and 
continuing practice of program expansion 
which is demonstrably responsive to the 
developing interest and abilities of the 
[underrepresented gender],"44 Fed.Reg. at 
71.418, in which case the compliance 
inquiry ends without reaching prong three. It 
has been determined that Brown cannot 
avail itself of this defense. See Cohen III, 
879 F.Supp. at 211. 

Of course, a remedy that requires an institution to cut, 
add, or elevate the status of athletes or entire teams 
may impact the genders differently, but this will be 
so only if there is a gender-based disparity with 
respect to athletics opportunities to begin with, which 
is the only circumstance in which prong three comes 
into play. Here, however, it has not been shown that 
Brown's men students will be disadvantaged by the 
full *185 and effective accommodation of the 
athletics interests and abilities of its women students. 

VI. 

UJ} Brown assigns error to the district court's 
exclusion of certain evidence pertaining to the 
relative athletics interests of men and women. 
Reviewing the district court's evidentiary rulings for 
abuse of discretion, see Sinai v. New England Tel. 
and Tel. Co .. 3 F.3d 471. 475 (]st Cir.1993), cert. 
denied,513 U.S. 1025, 115 S.Ct. 597, 130 L.Ed.2d 
509 (1994), we find none. 
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Page 34 

Q£ Brown first contends that the court erred in 
barring cross-examination of plaintiffs' expert Dr. 
Sabor on the issue of why girls drop out of sports 
before reaching college. Because Dr. Sabor's direct 
testimony did not address this issue, it was within the 
district court's discretion to limit cross-examination · 
''to the subject matter of the direct examination." 
Fed.R.Evid. 61 Hbl; see Ferragamo v. Chubb Life 
Ins. Co. o(Am .. 94 F.3d 26. 28 (!st Cir.1996). 

Uil Brown also suggests that the district court's 
exclusion of statistical and survey data offered in 
support of its relative interests argument constitutes 
error. Although the district court excluded as full 
exhibits two studies, the NCAA Gender Equity Study 
and the results of an undergraduate poll on student 
interest in athletics, it nevertheless permitted Brown's 
experts to rely on the data contained in these two 
reports as a basis for their expert opinions.flill. 
Because Brown's experts relied upon the excluded 
data in providing their opinions on the issue of a 
gender-based differential in student interest in 
athletics, the evidence was before the trier of fact and 
any error was, therefore, harmless. See McDonough 
Power Equie .. Inc. v. Greenwood, 464 U.S. 548. 553. 
104 S.Ct. 845. 848-49 78 L.Ed.2d 663 0984) 

· (instructing appellate courts to "ignore errors that do 
not affect the essential fairness of the trial"). 

· FN24. Brown also contends that the district 
court erred in excluding the NCAA Annual 
Report. Appellant's Br. at 56-57. Brown 
merely asserts, however, that the "study was 
admissible under Rule 803,"id. at 57, and 
offers no explanation as to how it was 
prejudiced by the exclusion. Accordingly, 
we deem the argument waived. 8van v. 
Royal Ins. Co. o(Am .. 916 F.2d 731. 734 
(]st Cir.1990) ("It is settled in this circuit 
that issues adverted to on appeal in a 
perfunctory manner, unaccompanied by 
some developed argumentation, are deemed 
to have been abandoned.") (citations 
omitted). 

VII. 

It does not follow from our statutory and 
constitutional analyses that we endorse the district 
court's remedial order. Although we decline Brown's 

invitation to find that the district court's remedy was 
an abuse of discretion, we do find that the district 
court erred in substituting its own specific relief in 
place of Brown's statutorily permissible proposal to 
comply with Title IX by cutting men's teams until 
substantial proportionality was achieved. 

[36][371 In Cohen II we stated that it is "established 
beyond peradventure that, where no contrary 
legislative directive appears, the federal judiciary 
possesses the power to grant any appropriate relief on 
a cause of action appropriately brought pursuant to a 
federal statute." 991 F.2d at. 901 (citing Franklin, 
503 U.S. at 70-71. 112 S.Ct. at 1035-3_21 We also 
observed, however, that "[w]e are a society that 
cherishes academic freedom and recognizes that 
universities deserve great leeway in their 
operations." 991 F.2d at 906 (citing Wynne v. Tufts 
Univ. Sch. o(Med, 976 F.2d 791. 795 (J st Cir.1992), 
cert. denied,507 U.S. 1030. 113 S.q. 1845. 123 
L.Ed.2d 470 (1993); Lamphere v. Brown Unjv, 875 
F.2d 916. 922 (!st Cir.1989)). Nevertheless, we have. 
recognized that academic freedom does not embrace 
the freedom to discriminate. Villanueva v. Wellesley 
College, 930 F.2d 124. 129 (!st Cir.1991) (citations 
omitted). 

The district court itself pointed out that Brown may 
achieve compliance with Title IX in a number of 
ways: 

It may eliminate its athletic program altogether, it 
may elevate or create the requisite number of 
women's positions, it may demote or eliminate the 
requisite number of men's positions, or it may 
implement a combination of these remedies. I leave it 
entirely to Brown's discretion to decide *186 how it 
will balance its program to provide · equal 
opportunities for its men and women athletes. I 
recognize the financial constraints Brown faces; 
however, its own priorities will necessarily determine 
the path to compliance it elects to take. 

Cohen !Il, 879 F .Supp. at 214: see also Cohen II; 
991 F.2d at 898 n. 15 (noting that a school may 
achieve compliance with Title IX by "reducing 
opportunities for the overrepresented gender''). 

lli} With these precepts in mind, we first examine 
the compliance plan Brown submitted to the district 
court in response to its order. We then consider the 
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district court's order rejecting Brown's plan and the 
specific relief ordered by the court in its place. 

Brown's proposed compliance plan stated its goal as 
follows: 

The plan has one goal: to make the gender ratio 
among University-funded teams at Brown· 
substantially proportionate to the gender ratio of the 
undergraduate student body. To do so, the University 
must disregard the expressed athletic interests of one 
gender while providing advantages for others. The 
plan focuses only on University-funded sports, 
ignoring the long history of successful donor-funded 
student teams. 

Brown's Plan at I (emphasis added). 

In its introduction, Brown makes clear that it "would 
'prefer to maintain its current program" and that the 
plan submitted 

is inconsiste~t with Brown's philosophy to the extent 
that it grants advantages and enforces disadvantages 
upon student athletes solely because of their gender 
and curbs the historic role of coaches in determining 
the number of athletes which can be provided an 
opportunity· . to participate. Nevertheless, the 
Universi~ wishes to act in good faith with the order 
of the Court, notwithstanding issues of fact and law 
which are currently in dispute. 

Id. at 2. 

Brown states that it "seeks to address the issue of 
proportionality while minimizing additional undue 
stress on already strained physical and fiscal 
resources." 1 d 

The general provisions of the plan may be 
summarized as follows: (i) Maximum squad sizes for 
men's teams will be set and enforced. (ii) Head 
coaches of all teams must field squads that meet 
minimum size requirements. (iii) No additional 
discretionary funds will be used for athletics. (iv) 
Four new women's junior varsity teams-basketball, 
lacrosse, soccer, and tennis-will be university-funded. 
(v) Brown will make explicit a de facto junior varsity 
team for women's field hockey. Id at 3-4. 

The plan sets forth nine steps for its implementation, 
id. at 4-5, and concludes that "if the Court determines 
that this plan is not sufficient to reach proportionality, 
phase two will be the elimination of one or more 
men's teams,"id. at 5. 

The district court found Brown's plan to be "fatally 
flawed" for two reasons. First, despite the fact that 76 
men and 30 women participated on donor-funded 
varsity teams, Brown's proposed plan disregarded 
donor-funded varsity teams. District Court Order at 
5-6. Second, Brown's plan "artificially boosts. 
women's varsity. numbers by adding junior varsity 
positions on four women's teams." id. at 6. As to the 
propriety of Brown's proposal to come into 
compliance by the addition of junior varsity 
positions, the district court held: 

Positions on distinct junior varsity squads do not 
qualify as "intercollegiate competition" opportunities 
under the Policy Interpretation and should not be 
included in defendants' plan. As noted in Cohen, 879 
F.Supp. at 200, "intercollegiate" teams are those that 
"regularly participate in varsity competition." 
See44 Fed.Reg. at 71.413 n. I. Junior varsity 
squads, by definition, do not meet this criterion. 
Counting new women's junior varsity positions as 
equivalent to men's full varsity positions flagrantly 
violates the spirit and letter of Title IX; in no sense is 
an institution providing equal opportunity if it affords 
varsity positions to men but junior varsity positions 
to women. 

District Court Order at 6 (footnote omitted). 

The district court found that these two flaws in the 
proposed plan were sufficient to show that Brown 
had "not made a good faith * 187 effort to comply 
with this Court's mandate." Id. at 8. 

In criticizing another facet of Brown's plan, the 
district court pointed out that 

[a]n institution does not provide equal opportunity if 
it caps its men's teams after they are well-stocked 
with high-caliber recruits while requiring women's 
teams to boost numbers by accepting walk-ens. A 
university does not treat its men's and women's teams 
equally if it allows the coaches of men's teams to set 
their own maximum capacity limits bnt overrides the 
judgment of coaches of women's teams on the same 
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matter. 

Id. at 8-9. 

After rejecting Brown's proposed plan, but bearing in 
mind Brown's stated objectives, the district court 
fashioned its own remedy: 

I have coni:luded that Brown's stated objectives will 
be best served if I design a remedy to meet the 
requirements of prong three rather than prong one. In 
order to bring Brown into compliance with prong one 
under defendants' Phase II, I would have to order 
Brown to cut enough men's teams to eradicate 
approximately 213 men's varsity positions. This 
extreme action is entirely unnecessary. The easy 
answer lies in ordering Brown to comply with prong 
three by upgrading the women's gymnastics, fencing, 
skiing, and water polo teams to university-funded 
varsity status. In this way, Brown could easily 
achieve prong three's standard of "full and effective 
accommodation of the underrepresented sex." This 
remedy would entail upgrading the positions of 
approximately 40 women. In order to finance the 40 
additional women's positions, Brown certainly will 
not have to eliminate as many as the 213 men's 
positions that would be cut under Brown's Phase JI 
proposal. Thus, Brown will fully comply with Title 
IX by meeting the standards of prong three, without 
approaching satisfaction of the standards of prong 
one. 

It is clearly in the best interest of both the male and 
the female athletes to have an increase in women's 
opportunities and a small decrease in men's 
opportunities, if necessary, rather than, as under 
Brown's plan, no increase in women's opportunities 
and a large decrease in· men's opportunities. 
Expanding women's athletic opportunities in areas 
where there is proven ability and interest is the very 
purpose of Title IX and the simplest, least disruptive, 
route to Title IX compliance at Brown. 

Id. at 11-12. 

The district court ordered Brown to "elevate and 
maintain women's gymnastics, women's water polo, 
women's skiing, and women's fencing to university
funded varsity status." Id. at 12. The court stayed 
this part of the order pending appeal and further 
ordered that, in the interim, the preliminary 

injunction prohibiting Brown from eliminating or 
demoting any existing women's varsity team would 
remain in effect. id 

We agree with the district court that Brown's 
proposed plan fell short of 11 good faith effort to meet 
the requirements of Title IX as explicated by this 
court in Cohen 11 and as applied by the district court 
on remand. Indeed, the plan is replete with 
argumentative statements more appropriate for an 
appellate brief. It is obvious that Brown's plan was 
addressed to this court, rather than to offering a 
workable solution to a difficult problem. 

It is clear, nevertheless, that Brown's proposal to cut 
men's teams is a permissible means of effectuating 
compliance with the statute. Thus, although we 
understand the district court's reasons for substituting 
its own specific relief under the circumstances at the 
time, and although the district court's remedy is 
within the statutory margins and constitutional, we 
think that the district court was wrong to reject out
of-hand Brown's alternative plan to reduce the 
number of men's varsity teams. After all, the district 
court itself stated that one of the compliance options 
available to Brown under Title IX is to "demote or 
eliminate the requisite number of men's positions." 
Cohen 111 879 F.Suoo. at 214. Our respect for 
academic freedom and reluctance to interject 
ourselves into the conduct of university affairs 
counsels that we give universities as much freedom 
as possible in conducting their operations consonant 
with *188 constitutional and statutory limits. Cohen 
Ji, 991 F.2d at 906; Villanueva. 930 F.2d at 129. 

Brown therefore should be afforded the opportunity 
to submit another plan for compliance with Title IX. 
The context of the case has changed in two 
significant respects since Brown presented its 
original plan. First, the substantive issues have been 
decided adversely to Brown. Brown is no longer an 
appellant seeking a favorable result in the Court of 
Appeals. Second, the district court is not under time 
constraints to consider a new plan and fashion a 
remedy so as to expedite appeal. Accordingly, we 
remand the case to the district court so that Brown 
can submit a further plan for its consideration. In all 
other respects the judgment of the district court is 
affirmed. The preliminary injunction issued by the 
district court in Cohen I. 809 F .Supp. at I 00 L will 
remain in effect pending a final remedial order. 
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vm. 

There can be no doubt that Title IX has changed the 
face of women's sports as well as our society's 
interest .in and attitude toward women athletes and 
women's sports. See, e.g., Frank Deford, The 
Women of Atlanta, Newsweek, June 10, 1996, at 62-
71; Tharp, supra, at 33; Robert Kuttner, Vicious 
Circle of Exclusion, Washington Post, September 4, 
1996, at A15. Jn addition, there is ample evidence 
that increased athletics participation opportunities for 
women and young girls, available as a result of Title 
IX enforcement, have had salutary effects in other 
areas of ~ocietal concern. See Deford, supra, at 66. 

One need look no further than the impressive 
perfo1mances of our country's women athletes in the 
1996 Olympic Summer Games to see that Title IX 
has ' ha'd a dramatic and positive impact on the 
capabilities ;of our women athletes, particularly in 
team sports. These Olympians represent the first full 
generation of women to grow up under the aegis of 
Title IX. The-unprecedented success of these athletes 
is due, in no.small measure, to Title IX's beneficent 
effects on women's sports, as the athletes themselves 
have acknowledged time and again. What stimulated 
this remarkable change in the quality of women's 
athletic competition was not a sudden, anomalous 
upsurge , in women's interest in sports, but the 
enforcement of Title IX's mandate of gender equity in 
sports. Kuttner, supra, at A15. 

Affirmed in part, reversed in part, and remanded 
for further proceedings. No costs on appeal to 
either party. 

TORRUELLA, Chief Judge (dissenting). 
Because I am not. persuaded that the majority's view 
represents the state of the law today, I respectfully 
dissent. 

I. THE LAW OF THE CASE 

Under the doctrine of the "law of the case," a 
decision on an issue of law made by the court at one 
stage of a case becomes a binding precedent to be 
followed in successive stages of the same litigation 
except in unusual circumstances. See Abbadessa v. 
Moore Business Forms. Inc., 987 F.2d 18. 22 Clst 

Cir.1993); EEOC v. Trabucco, 791 F.2d l, 2 Clst 
Cir.1986). It is well established, however, that a 
decision of the Supreme Court, that is rendered 
between two appeals and is irreconcilable with the 
decision on the first appeal, must be followed on the 
second appeal. See Linldetter v. Walker, 381 U.S. 
618, 627, 85 S.Ct. 1731, 1736-37. 14 L.Ed.2d 601 
Cl 965); Metcalf & Eddv, Inc. v. Puerto Rico 
Aqueduct and Sf!Wer Auth.. 945 F.2d 10. 12 ()st 
Cir.199]), rev'd on other grounds,506 U.S. 139, 113 
S.Ct. 684, 121 L.Ed.2d 605 (]993); Young v .. 
Herring. 917 F.2d 858 (5th Cir.1990); Fogel v. 
Chestnutt, 668 F.2d 100, 109 C2d Cir.1981), cert. 
denied,459 U.S. 828. 103 S.Ct. 65. 74 L.Ed.2d 66 
Cl 982). I believe that we face such a situation in the 
instant case. 

A. Adarand and Metro Broadcasting 

At the time of Cohen v. Brown University. 991 F.2d 
888 Clst Cir.1993)(Cohen II ), the standard 
intermediate scrutiny test for discriminatory 
classifications based on sex required that "a statutory 
classification must be substantially related to an 
important government objective." Clark v. Jeter, 486 
U.S. 456. 461. 108 S.Ct. 1910. 1914. 100 L.Ed.2d 
465 C1988); see also *l89Mississippi Univ. for 
Women v. Hogan 458 U.S. 718. 723-24. and n. 9, 
102 S.Ct. 3331, 3335-36 and n. 9. 73 L.Ed.2d 1090 
0982); Mills v, Habluetzel, 456 U.S. ·91, 99, 102 
S.Ct. 1549. 1554-55, 71 L.Ed.2d 770 (1982); Craigv. 
Boren, 429 U.S. 190, 197. 97 S.Ct. 451. 456-57. 50 
L.Ed.2d 397 0976); Mathf!Ws v. Lucas, 427 U.S. 
495. 505-06. 96 S.Ct. 2755. 2762-63, 49 L.Ed.2d 651 
(1976). As was also the case under strict scrutiny 
review prior to Adarand Constructors, Inc. v. Pena, 
515 U.S. 200, 115 S.Ct. 2097. 132 L.Ed.2d 158 
Cl 995), however, courts applying intermediate 
scrutiny sometimes allowed "benign" gender 
classifications on the grounds that they were a 
"reasonable means of compensating women as a class 
for past ... discrimination." Ronald D. Rotunda & 
John E. Novack, 3 Treatise on Constitutional Law § 
18.23, at 277; see Califano v. Webster, 430 U.S. 313. 
317. 97 S.Ct. 1192. 1194-95. 51L.Ed.2d360 0977) 
(allowing women to compute certain social security 
benefits with a more favorable formula than could be 
used by men); Lf!Wis v. Cowen. 435 U.S. 948, 98 
S.Ct. 1572. 55 L.Ed.2d 797 Cl 978) (summary 
affirmance of a district court decision upholding a 
provision of the Railroad Retirement Act that allowed 
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women to retire at age 60 while men could not retire 
until age 65). 

In Cohen II, we applied precisely this type of benign
classification analysis to what we viewed to be 
benign gender discrimination by the federal 
government. Although Cohen II, in its brief 
discussion of the equal protection issue, does not 
specify the precise standard it used, the court stated 
that "even if we were to assume ... that the regulation 
creates a gender classification slanted somewhat in 
favor of women, we would find no constitutional 
infirmity." Cohen JI. 991 F.2d at 901. Note that the 
focus is on the government's ability to favor women 
in this context, rather than on an "important 
government objective," suggesting that the court 
considered the issue to be one of benign 
discrimination. Indeed, no governmental interest is 
even identified in Cohen 11. Furthermore, both of 
the cases cited by the court in Cohen II are cases in 
which a suspect classification was allowed because it 
was judged benign, see id. at 90 I (citing Metro 
Broadcasting Inc. v. FCC. 497 U.S. 547. 110 S.Ct. 
2997. 111 L.Ed.2d 445 (1990) (race); Califano v. 
Webster. 430 U.S. 313. 97 S.Ct. 1192. 51 L.Ed.2d 
360 Cl 977) (sex)). 

Cohen JI 's assumption that a regulation slanted in 
favor of women would be permissible, Cohen II 991 
F .2d at 901. and by implication that the same 
regulation would be impermissible if it favored. men, 
was based on Metro Broadcasting, which held that 
benign race-based action by the federal government 
was subject to a lower standard than non-remedial 
race-based action. See Metro Broadcasting, 497 
U.S. at 564. 110 S.Ct. at 3008. Specifically, the 
Supreme Court announced that 

benign race-conscious measures mandated by 
Congress are constitutionally permissible to the 
extent that they serve important governmental 
objectives within the power of Congress and are 
substantially related to achievement of those 
objectives. 

Id. at 565. 110 S.Ct. at 3026 (emphasis added). 
Although Metro Broadcasting explicitly discussed 
race-conscious rather than gender-conscious 
classifications, we applied its standard in Cohen 11. 
See Cohen II. 991 F.2d at 901. 

Since Cohen II, however, Metro Broadcasting has 
been overruled, at least in part. See Adarand Constr. 
Inc. v. Pena. 515 U.S. 200, ----. 115 S.Ct. 2097. 
2111-12, 132 L.Ed.2d 158 0995). In Adarand, the 
Supreme Court held that "all racial classifications ... 
must be analyzed under strict scrutiny." Adarand. 
515 U.S. at ----, 115 S.Ct. at 2113. The Court in 
Adarand singled out Metro Broadcasting as a 
"significant departure" from much of the Equal 
Protection jurisprudence that had come before it, in 
part because it suggested that "benign" government 
race-conscious classifications should be treated less 
skeptically than others. See Adarand. 515 U.S. at --
-, 115 S.Ct. at 2112. 

In Adarand, the Supreme Court reasoned that " 'it 
may not always be clear that a so-called preference is 
in fact benign.' " Id (quoting Regents o( Univ. of 
Cal. v. Bakke, 438 U.S. 265. 98 S.Ct. 2733, 57 
L.Ed.2d 750 Il978l (opinion of Powell, J.)). 
Additionally, the Supreme Court endorsed the view 
that 

*190 [a)bsent searching judicial inquiry into the 
justification for such race-based measures, there is 
simply no way of determining what classifications 
are 'benign' or 'remedial' and what classifications 
are in fact motivated by illegitimate notions of racial 
inferiority or simple racial politics. 

Id at----, 115 S.Ct. at 2112: see also Richmond v. 
J.A. Croson Co .. 488 U.S. 469. 493. 109 S.Ct. 706. 
721-22. 102 L.Ed.2d 854 (1989). 

It is not necessary to equate race and gender to see 
that the logic of Adarand-counseling that we focus on 
the categories and justifications proffered rather than 
the labels attached-applies in the context of gender. 
While cognizant of differences between race-focused 
and gender-focused Equal Protection precedent, I 
nevertheless think that Adarand compels us to view 
so-called "benign" gender-conscious governmental 
actions under the same lens as any other gender
conscious governmental actions. See A darand 515 
U.S. at --. 115 S.Ct. at 2112: see also United 
States v. Virginia. 518U.S. 515. ---, ---, 116 S.Ct. 
2264. 2274. 2277, 135 L.Ed.2d 735 (1996) (viewing 
Virginia's benign justification for a gender 
classification skeptically); Shuford v. Alabama State 
Bd. o(Educ .. 897 F.Supp. 1535, 1557 CD.Ala.1995) 
(stating that courts "must look behind the recitation 
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of a benign purpose to ensure that sex-based 
classifications redress past discrimination"). Rather 
than conduct an inquiry into whether Title IX and its 
resulting interpretations are "benign" or "remedial," 
and conscious of the fact that labels can be used to 
hide illegitimate notions of inferiority or simple 
politics just as easily in the context of gender as in 
the context of race, we should now follow Adarand 's 
lead and subject all gender-conscious government 
action to1the same inquiry.l'lfil 

FN25. Our discussion in Cohen II also cited 
Califano v. Webster 430 U.S. 313. 97 S.Ct. 
1192. 51 L.Ed.2d 360 ( 1977), which has not 
been explicitly overruled. That case 
concerned Congress' provision, under the 
Social Security Act, for a lower- retirement 
age for women than for men, with the result 
that, as between similarly situated male and 
female wage-earners, the female wage-

·.::: earner would be awarded· higher monthly 
social security payments, id. at 314-16, 97 
S.Ct. at f 193-94. In that case, Congress 
specifically found that more frequent and 
lower age limits were being applied to 
women than to men in the labor market. id. 
at 319. 97 S.Ct. at 1195-96. This led the 
Supreme Court to characterize the provision 
at issue as remedial rather than benign, 
noting that the provision had been repealed 
in 1972, roughly contemporaneously with 
"congressional [anti-discrimination] reforms 
(that] ... have lessened the economic 
justification for the more favorable benefit 
computation" for women. Id. at 320. 97 
S.Ct. at 1196. The instant case should be 
distinguished from Califano for two reasons. 
First, Califano did not necessarily rule on 
benign classifications, as Metro 
Broadcasting and Adarand clearly did. 
Second, Califano, unlike the instant case, 
contained an "exceedingly persuasive 
justification" for its gender-conscious state 
action. 

B. United States v. Virginia 

A second Supreme Court case has also made it 
necessary to review our decision in Cohen Ji. In 
United States v. Virginia, 518 U.S. 515, 116 S.Ct. 
2264. 135 L.Ed.2d 735 0996), the Court faced an 

Equal Protection challenge to Virginia's practice of 
maintaining the Virginia Military Institute as an all 
male institution. Rather than simply apply the 
traditional test requiring that gender classifications be 
"substantially related to an important government 
objective,"C/ark v. Jeter 486 U.S. 456. 461, 108 
S.ct. 1910. 1914, 100 L.Ed.2d 465 0988), the 
Supreme Court applied a more searching "skeptical 
scrutiny of official action denying rights or 
opportunities based on sex,"id .. at ----,116 S.Ct. at 
2274, which requires that "[p]arties who seek to 
defend gender-based government action must 
demonstrate an 'exceedingly persuasive justification' 
for that action," id. In its discussion, the Court stated 
that, in order to prevail in a gender case, "the State 
must show at least that the challenged classification 
serves important governmental objectives and that 
the discriminatory means employed are substantially 
related to the achievement of those objectives." Id. at 
----. 116 S.Ct. at 2275 (internal quotations omitted) 
(emphasis added). Being "substantially related to an 
important government objective," therefore, is 
considered a necessary but not sufficient condition. 
The Court also requires a focus on "whether the 
proffered justification is 'exceedingly persuasive.' " 
Id. 

*191 Virginia''drastically revise[ d] our established 
standards for reviewing sex-based classifications." 
Id. at ----. 116 S.Ct. at 2291 (Scalia, J. dissenting). 
"Although the Court in two places ... asks whether 
the State has demonstrated that the classification 
serves important governmental objectives and that 
the discriminatory means employed are substantially 
related to the achievement of those objectives ... the 
Court never answers the question presented in 
anything resembling that form." Id. at ---. 116 S.Ct. 
at 2294 (citations omitted). "[T]he Court proceeds to 
interpret 'exceedingly persuasive justification' in a 
fashion that contradicts the reasoning of Hogan and · 
our other precedents." Id. 

What is important for our purposes is that the 
Supreme Court appears to have elevated the test 
applicable to sex discrimination cases to require an 
"exceedingly persuasive justification.". This is 
evident from the language of both the majority 
opinion and the dissent in Virginia. 

This is not just a matter of semantics. Metro 
Broadcasting, and our application of its intermediate 
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scrutiny standard in Cohen II, omitted the additional 
"skeptical scrutiny" requirement of an "exceedingly 
persuasive justification" for gender-based 
government action. Compare Virginia. 518U.S. at -
--, 116 S.Ct. at 2274 (citingJ.E.B. v. Alabama ex rel. 
T.B .. 511 U.S. 127. 136-37. and n. 6. 114 S.Ct. 1419. 
--- - --- and n. 6. 128 L.Ed.2d 89 0994)), and 
Mississippi Univ. for Women v. Hogan. 458 U.S. 718. 
724. 102 S.Ct. 3331. 3336, 73 L.Ed.2d 1090 (1982), 
with Metro Broadcasting, 497 U.S. at 564-65. 110 
S.Ct. at 3008-09. 

I conclude, therefore, that Adarand and Virginia are 
irreconcilable with the analysis in Cohen II and, 
accordingly, we must follow the guidance of the 
Supreme Court in this appeal. Under the new 
standards established in those cases, Cohen II is 
flawed both because it applies a lenient version of 
intermediate scrutiny that is impermissible following 
Adarand and because it did not apply the 
"exceedingly persuasive justification" test of 
Virginia. We must, as Brown urges, reexamine the 
Equal Protection challenge to the three-prong test as 
interpreted by the district court. 

C. Preliminary Injunction 

In addition to the above reasons for considering the 
merits of this appeal, it is important to note that 
Cohen II was an appeal from a preliminary 
injunction. "When an appeal comes to us in that 
posture, the appellate court's conclusions as to the 
merits of the issues presented on preliminary 
injunction are to be understood as statements of 
probable outcomes, rather than as comprising the 
ultimate law of the case." A.M. Capen's Co. v. 
American Trading and Prod Co. 74 F.3d 317. 322 
(1st Cir.1996) (internal quotations omitted); see also 
Narragansett Indian Tribe v. Guilbert. 934 F.2d 4. 6 

,OstCir.1991). · 

The binding authority of Cohen II, therefore, is 
lessened by the fact that it was an appeal from a 
preliminacy injunction. First, we now have a full 
record before us and a set of well-defined legal 
questions presented by the appellant. Trial on the 
merits has served to focus these questions and to 
provide background that allows us to consider these 
questions in the proper context and in detail. In its 
decision in Cohen II, this court recognized and, 
indeed, emphasized the fact that its holding was only 

preliminary. Cohen II. 991 F .2d at 902 ("a party 
losing the battle on likelihood of success may 
nonetheless win the war at a succeeding trial"). 
Rather than turning that ruling into a permanent one, 
we should review the question in light of the full set 
of facts now available. 

Second, the standard of review has changed. The 
Cohen II court stated that it was adopting a 
deferential standard of review, and that "if ... the 
district court made no clear error of law or fact, we 
will overturn its calibration ... only for manifest abuse 
of discretion." Id at 902. The test applied by the 
court was based on "(!) the movant's probability of 
victory on the merits; (2) the potential for irreparable 
harm if the injunction is refused; (3) the balance of 
interests as ·between the parties ... and (4) the public 
interest." Id. The case is now before us on appeal 
from the merits and we must review it accordingly. 
For the purposes of this appeal,*192 we must review 
fmdings of fact under a clearly erroneous standard, 
Reich v. Newspavers o(New England, inc .. 44 F.3d 
1060. I 069 Cl st Cir.1995) and findings of law de 
novo, Portsmouth v. Schlesinger, 57 F.3d 12, 14 (I st 
Cir.1995). Because the standard has changed, it is 
conceivable that the result of the analysis will 
change, making review appropriate. 

II. BROWN'S EQUAL PROTECTION 
CHALLENGE 

Appellees have argued that the three-prong test does 
not create a gender classification because the 
classificatiori applies to both women and men. 
Although I agree that by its words, the test would 
apply to men at institutions where they are 
proportionately underrepresented in intercollegiate 
athletics, I cannot accept the argument that, via this 
provision, the Government does not classify its 
citizens by gender. See United States v. Virginia. 
518U.S. 515, --- - ----. 116 S.Ct. 2264, 2274-76, 135 
L.Ed.2d 735 (1996) (applying Equal Protection 
review to "gender-based government action" where 
Commonwealth of Virginia attempted to maintain 
two purportedly equal single-sex institutions). Cf 
Loving v. Virginia, 388 U.S, I. 8-9. 87 S.Ct. 1817, 
1821-22. 18 L.Ed.2d 1010 (1967} (stating that even 
though the statute at issue applied equally to 
members of different racial classifications, it still 
implicated race-related Equal Protection concerns, 
since the statute itself contained race-conscious 
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classifications). The fact of gender-conscious 
classification, even with equal enforcement with 
respect to both genders, requires the application of a 
higher level of scrutiny than rational basis review. 
We cannot pretend that an interpretation of a statute 
that contains explicit categorization according to 
gender : and that has intentional gender-conscious 
effect does not represent gender-based government 
action. Equal Protection is implicated where the 
claim is made that a classification made by the 
government intentionally subjects an individual to 
treatment different from similarly situated individuals 
based on an impermissible characteristic, such as 
race, national origin, or gender. Ronald D. Rotunda 
& John E. Nowak, 3 Treatise on Constitutional Law 
§ 18.2, !at 7-8 C2d ed. 1992). 

A. The District Court's Construction of the Three
Prong Test 

1. Prong One 

A central issue in this case is the manner in which 
athletic "participation opportunities" are counted. 
During .the 1990-91 academic year, Brown fielded 16 
men's and 15 women's varsity teams on which 566 
men and 328 women participated. By the 1993-94 
year, there were 12 university-funded men's teams 
and 13 university funded women's teams. These 
teams included 4 79 men and 312 women. Based on 
an analysis of membership in varsity teams, the 
district court concluded that there existed a disparity 
between female participation in intercollegiate 
athletics and female student enrollment. 

Even assuming that membership numbers in varsity 
sports i.s a reasonable proxy for participation 
opportunities-a view with which I do not concur
contact sports should be eliminated from the calculus. 
The regulation at 34 C.F.R. § 106.41Cb)(!995) 
provides that an academic institution may operate 
separate teams for members of each sex "where 
selection of such teams is based upon competitive 
skill or the activity involved is a contact sport." 34 
C.F.R. § 106.41Cb). When a team is sponsored only 
for one sex, however, and where "athletic 
opportun:ities for members of that sex have 
previously been limited, members of the excluded 
sex must be allowed to try-out for the team offered 
unless the sport involved is a contact sport," 
id.(emphasis added). The regulation, therefore, 

allows schools to operate single-sex teams in contact 
sports. In counting participation opportunities, 
therefore, it does not make sense to include in the 
calculus athletes participating in contact sports that 
include only men's teams. For example, if a 
university chooses to sponsor a football team, it is 
permitted to sponsor only a men's team. Not all sports 
are the same and the university should be given the 
flexibility to determine which activities are most 
beneficial to its student body. By including in its 
accounting a contact sport that requires very large 
numbers of participants, e.g., football, the district 
court skews the number of athletic participants*l93 -
making it impossible for the university to provide 
both men's and women's teams in other sports. 

If the athletes competing in sports for which the 
university is permitted to field single-sex teams are 
excluded from the calculation of participation rates, 
the proportion of women participants would increase 
dramatically and prong one might be satisfied. If so, 
the inquiry ends and Brown should be judged to be in 
compliance. 

2. Prong Two 

The district court concluded, and the majority 
appears to agree, that Brown failed to satisfy prong 
two because "merely reducing program offerings to 
the overrepresented gender does not constitute 
program expansion for the underrepresented 
gender." Majority Opinion at 166. This is a curious 
result because the entire three-prong test is based on 
relative participation rates. Prong one, for example, 
requires that participation opportunities be provided 
proportionately to enrollment, but does not mandate 
any absolute number of such opportunities. The 
district court's conclusion with respect to prong two, 
however, implies that a school must not only 
demonstrate that the proportion of women in their 
program is growing over time, it must also show that 
the absolute number of women participating is 
increasing.flill 

FN26. This requirement presents a dilemma 
for a school in which women are less 
interested in athletics, as Brown contends is 
the case. Under such conditions, a school 
may be unable to succeed under the second 
prong because there may not be enough 
interested female students to achieve a 
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continuing increase in the number of female 
participants. 

Under the district court's interpretation, a school 
facing budgetary constraints must, in order to comply 
with prong two, increase the opportunities available 
to the underrepresented gender, even if it cannot 
afford to do so. Rather than respecting the school's 
right to determine the role athletics will play in the 
future-including reducing the opportunities available 
to the formerly overrepresented gender to ensure 
proportionate opportunities-the district court and the 
majority demand that the absolute number of 
opportunities provided to the underrepresented 
gender be increased. I see no possible justification for 
this interpretation-the regulation is intended to 
protect against discrimination, not to promote 
athletics on college campuses. A school is not 
required to sponsor an athletic program of any 
particular size. It is not for the courts, or the 
legislature, for that matter, to mandate programs of a 
given size. The most that can be demanded is that 
athletics be provided in a non-discriminatory manner. 

Furthermore, the claim that a reduction in the 
opportunities given to' the overrepresented gender is 
an unacceptable method of coming into compliance 
with the three prong test is contrary to both Cohen 11 
and comments of the majority opinion. The majority 
quotes approvingly from Cohen v. Brown Uniy., 879 
F.Supp. 185 CD.R.l.1995l(Cohen III), to demonstrate 
the many ways in which a university might achieve 
compliance: 

It may eliminate its athletic program altogether, it 
may elevate or create the requisite number of · 
women's positions, it may demote or eliminate the 
requisite number of men's positions, or it may 
implement a combination of these remedies. 

Majority Opinion at 185 (quoting Cohen III). This 
conclusion is consistent with Cohen II, which states 
that a school may achieve compliance by reducing 
opportunities for the overrepresented gender. See 
Cohen II, 991 F.2d at 898 n. 15. I fail to see how 
these statements can be reconciled with the claim that 
Brown cannot satisfy prong two by reducing the 
number of participation opportunities for men. 

3. Prong Three 

Prong three of the three-prong test states that, where 
an institution does not comply with prongs one or 
two, compliance will be assessed on the basis of 

whether it can be demonstrated that the interests and 
abilities of the members of th[ e] [proportionately 
underrepresented] sex have been fully and effectively 
accommodated by the present program. 

44 Fed.Reg. 71,413, 71,418 (December 11, 1979). 

*194 According to the district court, Brown's 
athletics program violates prong three because 
members of the proportionately underrepresented sex 
have demonstrated interest sufficient for a university
funded varsity team that is not in fact being funded. 
The district court asserts that this is not a quota. 
Brown, on the other hand, argues that prong three is 
satisfied when (I) the interests and abilities. of 
members of the proportionately underrepresented 
gender (2) are accommodated to the same degree as 
the proportionately overrepresented gender. 

The district court's narrow, literal interpretation 
should be rejected because prong three cannot be 
read in isolation. First, as Brown points out, the 
Regulation that includes prong three provides that, in 
assessing compliance under the regulation, "the 
governing principle in this area is that the athletic 
interests and abilities of male and female students be 
equally effectively accommodated." Policy 
Interpretation, 44 Fed.Reg. 71,413, 71,414. Thus, 
Brown contends, to meet "fully"-in an absolute 
sense-the interests and abilities of an 
underrepresented gender, while unmet interest among 
the overrepresented gender continues, would 
contravene the governing principle of "equally 
effective accommodat[ion]" of the interests and 
abilities of students of both genders. 

It is also worthwhile to note that to "fully" 
accommodate the interests and abilities of the 
underrepresented sex is an extraordinarily high
perhaps impossibly so-requirement. How could an 
academic institution with a large and diverse student 
body ever "fully" accommodate the athletic interests 
of its students? Under even the largest athletic 
program, it would be surprising to find that ~e~e is 
not a single student who would prefer to part1c1pate 
in athletics but does not do so because the school 
does not offer a program· in the particular sport that 
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interests the student. To read fully in an absolute 
sense would make the third prong virtually 
impossible to satisfy and, therefore, an irrelevant 
addition to the test. 

This difficulty was recognized in Cohen Il, which 
stated that "the mere fact that there are some female 
students interested in a sport does not ipso facto 
require the school to provide a varsity team in order 
to comply with the third benchmark." Cohen fl 991 
F.2d at· 898. The balance that Cohen II advocates 
would require the institution to ensure "participatory 
opportunities ... when, and to the extent that, there is 
sufficient interest and ability among the members of 
the excluded sex to sustain a viable team." Id. 
(internal citations omitted). This standard may be 
practical for certain sports that require large teams, 
but what of individual sports? A "viable" tennis team 
may require only a single player. The same could be 
said of any individual sport, including golf, track and 
field,: cycling, fencing, archery, and so on. Therefore, 
we : still have the problem that to "fully 
accommodate" the interests of the underrepresented 
sex may be impossible under the district court's 
interpretation. 

In light of the above, Brown argues that prong three 
is in fact ambiguous with respect to whether "fully" 
means (I) •.an institution must meet 100% of the 
underrepresented gender's unmet reasonable interest 
and ability,' or (2) an institution must meet the 
underrepresented gender's unmet reasonable interest 
and ability as fully as it meets those of the 
overrepresented gender. I agree with Brown that, in 
the context of OCR's Policy Interpretation, prong 
three is susceptible to at least these two plausible 
interpretations. 

Additionally, section 1681Ca), a provision enacted by 
Congress as part of Title IX itself, casts doubt on the 
district court's reading of prong three. 20 U.S.C. § 
168 Hal (1988). As Brown points out, Title IX, of 
which the Policy Interpretation is an administrative 
interpretation, contains language that prohibits the 
ordering of preferential treatment on the basis of 
gender due to a failure of a program to substantially 
mirror the gender ratio of an institution. Specifically, 
with respect to Title !X's guarantee that no person 
shall be excluded on the basis· of sex from 
"participa.tion in, be denied the benefits of or be 
subjected to discrimination under any education 

program or activity receiving Federal financial 
assistance,"20 U .S.C. § 168 JC a), 

(n]othing contained (therein] shall be interpreted to 
require any educational institution to grant 
preferential or disparate *195 treatment to the 
members of one sex on account of an imbalance 
which may exist with respect to the total number or 
percentage of persons of the sex participating in or 
receiving the benefits of any federally supported 
program or activity, in comparison with the total 
number or percentage of persons of that sex in any 
community. 

Id. § 168l(b). Section 1681Cbl provides yet another· 
reason why the district court's reading of prong three 
is troublesome and why Brown's reading is a 
reasonable alternative. 

Since the applicable regulation, 34 C.F.R. § I 06.41, 
and policy interpretation, 44 Fed.Reg. 71,418. are not 
manifestly contrary to the objectives of Title IX, and 
Congress has specifically delegated to an agency the 
responsibility to articulate standards governing a 
particular area, we must accord the ensuing 
regulation considerable deference. Chevron, U.S.A. v. 
Natural Resources Defense Council, Inc., 467 U.S. 
837. 844. 104 S.Ct. 2778. 2782-83. 81 L.Ed.2d 694 
(] 984). That notwithstanding, where-as here-the 
resulting regulation is susceptible to more than one 
reasonable interpretation, we owe no such deference 
to the interpretation chosen where the choice is made 
not by the agency but by the district court. Therefore, 
like other cases of statutory interpretation, we should 
review the district court's reading de novo. 

B. The District Court's Interpretation and the 
Resulting Equal Protection Problem 

The district court's interpretation of prongs one and 
three creates an Equal Protection problem, which I 
analyze in two steps. First, the district court's 
interpretation creates a quota scheme. Second, even 
assuming such a quota scheme is otherwise 
constitutional, appellees have not pointed to an 
"exceedingly persuasive justification," see Virginia. 
518 U.S. at----, I 16 S.Ct. at 2274. for this particular 
quota scheme. 

1. The Quota 
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I believe that the three prong test, as the district court 
interprets it, is a quota. I am in square disagreement 
with the majority, who believe that "[n]o aspect of 
the Title IX regime at issue in this case ... mandates 
gender-based preferences or quotas." Majority 
Opinion at 170. Put another way, I agree that "Title 
IX is not an affirmative action statute,"id., but I 
believe that is exactly what the district court has 
made of it. As interpreted by the district court, the 
test constitutes an affirmative action, quota-based 
scheme. 

I am less interested in the actual tenn "quota" than 
the legally cognizable characteristics that render a 
quota scheme impermissible. And those 
characteristics are present here in spades. I am not 
persuaded by the majority's argument that the three
part test does not constitute a quota because it does 
not pennit an agency or court to find a violation 
solely on the basis of prong one of the test; instead, 
an institution must also fail prongs two and three. As 
Brown rightly argues, the district court's application 
of the three-prong test requires Brown to allocate its 
athletic resources to meet the as-yet-unmet interest of 
a member. of the underrepresented sex, women in this 
case, while . simultaneously neglecting any unmet 
interest among individuals of the overrepresented 
sex. To the extent that the rate of interest in athletics 
diverges between men and women at any institution, 
the district court's interpretation would require that 
such an institution treat an individual male student's 
athletic interest and an individual female student's 
athletic interest completely differently: one student's 
reasonable interest would have to be met, by law, 
while meeting the other student's interest would only 
aggravate the lack of proportionality giving rise to 
the legal duty. "The injury in cases of this kind is that 
a 'discriminatory classification prevent [s] ... 
competition on an equal footing.' " Adarimd. 515 
U.S. at··-, 115 S.Ct. at 2104 (quoting Northeastern 
Fla. Chapter. Assoc'd Gen'/ Contractors o[America 
v. Jacksonville. 508 U.S. 656, 666. 113 S.Ct. 2297. 
2303. 124 L.Ed.2d 586 (1993)). As a · result, 
individual male and ·female students would be 
precluded from competing against each other for 
scarce resources; they would instead compete only 
against members of their own gender. Cf 
*196Hopwood v. Texas, 78 F.3d 932. 943-46 (5th 
Cir.) (concluding that not only would government 
action precluding competition between individuals of 

different races for law school admissions be 
unconstitutional, but in fact even partial consideration 
of race among other factors wou.ld be 
unconstitutional), cert. denied,518 U.S. 1033. 116 
S.Ct. 2581. 135 L.Ed.2d 1095 (1996).flfil 

FN27. In response, appellees cite Kelley v. 
Board of Trustees. 35 F Jd 265 271 CJ 994), 
for the proposition that the three-prong test 
does not constitute a quota, because it does 
not "require any educational institution to 
grant preferential or disparate treatment" to 
the gender underrepresented in that 
institution's athletic program. Id However, 
in Kelley, the Seventh Circuit, unlike the 
district court, did not use the three-prong test 
as a definitive test for liability. Rather, the 
Seventh Circuit endorsed the test as one for 
compliance, in dismissing the plaintiff's 
claims. TI1e Seventh Circuit did not consider 
the question of whether, had the defendant 
University of Illinois not been in 
compliance, lack of compliance with the 
three-prong test alone would trigger 
automatic liability, nor did the Seventh 
Circuit spell out what steps would have been 
required of defendant. At any rate, Kelley 
pre-dates the Supreme Court's opinions in 
Adarand and Virginia, meaning that it 
suffers from the same defects as Cohen 11. 

The majority claims that "neither the Policy 
Interpretation nor the district court's interpretation of 
it, mandates statistical balancing." Majority Opinion 
at 175. The logic of this position escapes me. A 
school can satisfy the test in three ways. The first 
prong is met if the school prov.ides participation 
opportunities for male and female students in 
numbers substantially proportionate to their 
enrolhnents. This prong surely requires statistical 
balancing. The second prong is satisfied if an 
institution that cannot meet prong one can show a 
"continuing practice of program expansion which is 
demonstrably responsive to the developing interest 
and abilities of the members of the underrepresented 
sex." 44 Fed.Reg. at 71 418. It can hardly be denied 
that this prong requires statistical balancing as it is 
essentially a test that requires the school to show that 
it is moving in the direction of satisfying the first 
prong. Establishing that a school is moving 
inexorably closer to satisfying a requirement that 
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demands statistical balancing can only be done by 
demonstrating an improvement in the statistical 
balance. In other words, the second prong also 
requires balancing. Finally, the t_hird pro~g, 
interpreted as the majority advoca:es, dispenses with 
statistical balancing only because ti choose to accord 
zero wei,ght to one side of the balance. Even a single 
person with a reasonable unmet interest defeats 
compliance. This standard, in fact, goes farther than 
the straightforward quota test of prong one. 
According to the district court, the unmet interests of 
the underrepresented sex must be completely 
accommbdated before any of the interest of the 
overrepresented gender can be accommodated.Bill 

'\ 

FN28. The problem with the majority's 
argument can be illustrated with a 
hypothetical college admissions policy that 
would require proportionality between the 
gender ratio of the local student aged 
population and that of admitted students. 
This policy is comparable to prong one of 
the three prong test and is, without a doubt, 
a quota. It is no less a quota if an exception 
exists for schools whose gender ratio differs 
from that of the local population but which 
admit every applicant of the 
underrepresented gender. It remains a quota · 
because the school is forced to admit every 
female applicant until it reaches the requisite 
proportion. Similarly, the district court's 
interpretation requires the school to 
accommodate the interests of every female 
Student until proportionality is reached. 

A pragmatic overview of the effect of the three-prong 
test leads me to reject the majority's claim that the 
three-prong test does not amount to a quota because it 
involves multiple prongs. In my view it is the result 
of the test, and not the number of steps involved, that 
should determine if a quota system exists. Regardless 
of how many steps are involved, the fact remains that 
the test requires proportionate participation 
opportunities for both sexes (prong one) unless one 
sex is simply not interested in participating (prong 
three). It seems to me that a quota with an exception 
for situations in which there are insufficient 
interested' students to allow the school to meet it 
remains~uota. All of the negative effects of a quota 
remain, and the school can escape the quota *197 
under prong three only by offering preferential 

treatment to the group that has demonstrated less 
interest in athletics. 

FN29. Nor does the second prong of the test 
change the analysis. That prong merely 
recognizes that a school may not be able to 
meet the quotas of the first or third prong 
immediately, and therefore deems it 
sufficient to show program expansion that is 
responsive to the interests of the 
underrepresented sex. 

2. "Extremely Persuasive Justification" Test 

In view of the quota scheme adopted by the district 
court, and Congress' specific disavowal of any intent 
to require quotas as part of Title IX, appellees have 
not met their burden of showing an "exceedingly 
persuasive justification" for this gender-conscious 
exercise of government authority. As recently set 
forth in Virginia, "[p ]arties who seek to defend 
gender-based government action must demonstrate an 
'exceedingly persuasive justification' for that 
action." Virginia, 518 U.S. at----. 116 S.Ct. at 2274. 
While the Supreme Court in Virginia acknowledged 
that "[p ]hysical differences between men and women 
... are enduring," id. at ----, 116 S.Ct. at 2276. it went 
on to state that such " '[i]nherent differences' 
between men and women, we have come to 
appreciate, remain cause for celebration, but not for 
... artificial constraints on an individual's 
opportunity." Id. 

Neither appellees nor the district court have 
demonstrated an "exceedingly persuasive 
justification" for the government action that the 
district court has directed in this case. In fact, 
appellees have failed to point to any congre~sional 
statement or indication of intent regarding a 
proportional representation scheme as applied by the 
district court. While they point to Congress' decision 
to delegate authority to the relevant agencies, this 
does not amount to a genuine-that is, not 
hypothesized or invented in vievi of litigation, id. at -
--, 116 S.Ct. at 2275-exceedingly persuasive 
justification in light of section 168 l(b)'s "no quota" 
provision. We are left with the explanations 
discussed in Cohen II to the effect that Congress 
conducted hearings on the subject of discrimination 
against women in education. There is little more than 
that, because Congress adopted Title IX as a floor 
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amendment without committee hearings or reports. 
SeeCobenll. 991 F.2dat893. 

I believe that the district court's interpretation of the 
Policy Interpretation's three-prong test poses serious 
constitutional difficulties. "[W]here an otherwise 
acceptable construction of a statute would raise 
serious constitutional problems, [we] construe the 
statute to ·avoid such problems unless such 
construction is plainly contrary to the intent of 
Congress." Edward J. DeBartolo Corp. v. Florida 
Gulf Coast Bldg. & Constr. Trades Council. 485 U.S. 
568. I 08 S.Ct. 1392, 99 L.Ed.2d 645 (1988); see 
NLRB v. Catholic Bishop of Chicago, 440 U.S. 490. 
507, 99 S.Ct. 1313, 1322. 59 L.Ed.2d 533 (] 979). To 
the extent that Congress expressed a specific intent 
germane to the district court's interpretation, 
Congress, if anything, expressed an aversion to 
quotas as a method to enforce Title IX. As a result, I 
opt for Brown's construction of prong three, which, 
as we have discussed, infra, is also a reasonable 
reading. 

Accordingly, I would reverse and remanci· for further 
proceedings. 

III. EVIDENTIARY ISSUES 

Jn disputes over the representation of women in 
athletic programs, it is inevitable that statistical 
evidence will be relevant. There is simply no other 
way to assess participation rates, interest levels, and 
abilities. The majority opinion, however, offers 
inconsistent guidance with respect to the. role of 
statistics in Title IX claims. Early in the opinion, the 
majority approvingly cites to the statistical 
evaluations conducted in Cohen 1, Cohen Ii, and 
Cohen III. Majority Opinion at 163. The figures in 
question demonstrate that women's participation in 
athletics is less than proportional to their enroliment. 
Later in the opinion, however, when the level of 
interest among women at Brown is at issue, the court 
adopts a much more critical attitude towards 
statistical evidence: "[T]here exists the danger that, 
rather than providing a true measure of women's 
interest in sports, statistical evidence purporting to 
reflect women's interest instead provides only a 
measure of the very discrimination that is and has 
been the basis for women's Jack of opportunity." 
Majority Opinion at 179. In other words, evidence of 
differential levels of interest is not to be credited 

because it may *198 simply reflect the result of past 
discrimination. 

The· refusal to accept surveys of interest levels as 
evidence of interest raises the question of what 
indicators might be used. The majority offers no 
guidance to a school seeking to assess the levels of 
interest of its students. Although the three;-prong test, 
even as interpreted by the district court, appears to 
allow the school the opportunity to show a Jack of 
interest, the majority rejects the best-and perhaps the 
only-mechanism for making such a showing. 

Brown claims that the district court erred in 
excluding evidence pertaining to the relative athletic 
interests of men ·and women at the university. Brown 
sought to introduce the NCAA Gender Equity Study 
and the results of an undergraduate poll on student 
interest in athletics, but was not permitted to do so. 
The majority is unsympathetic to Brown's claim that 
the disparity between athletic opportunities for men 
and women reflect a gender-based difference in 
interest levels. Indeed, despite Brown's attempt to 
present evidence in support of its claim, the majority 
characterizes Brown's argument as an "unproven 
assertion." Majority Opinion at 178.ftllil 

FN30. Among the evidence submitted by 
Brown are: (i) admissions data showing 
greater athletic interest among male 
applicants than female applicants; (ii) 
college board data showing greater athletic 
interest and prior participation rates by 
prospective male applicants than female 
applicants; (iii) data from the Cooperative 
Institutional Research Program at UCLA 
indicating greater athletic interest among 
men than women; (iv) an independent 
telephone survey of 500 randomly selected 
Brown undergraduates that reveals that 
Brown offers women participation 
opportumtles in excess of their 
representation in· the pool of interested, 
qualified students; (v) intramural and club 
participation rates that demonstrate higher 
participation rates among men than women; 
(vi) walk-on and try-out numbers that reflect 
a greater interest among men than women; 
(vii) high school participation rates that 
show a much lower rate of participation 
among females than among males; (viii) the 
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NCAA Gender Equity Committee data 
showing that women across the country 
participate in athletics at a lower rate than 
men. 

Furthermore, the majority recognizes that institutions 
are entitled to use any nondiscriminatory method of 
their choosing to determine athletic interests. 
Majority Opinion at 179 n. 15. If statistical evidence 
of interest levels is not to be considered by courts, 
however, there is no way for schools to determine 
whether they are in compliance. Any studies or 
surveys they might conduct in order to assess their 
own compliance would, in the event of litigation, be 
deemed irrelevant. Regardless of the efforts made by . 
the academic institution, the specter of a lawsuit 
would be ever-present. 

In additi~n, the majority has put the power to control 
athletics and the provision of athletic resources in the 
hands of the underrepresented gender. Virtually every 
other aspect ·of college life is entrusted to the 
institution, but athletics has now been carved out as 
an exception and the university is no longer in full 
control of its program. Unless the two genders 
participate equally in athletics, members of the 
underrepresented sex would have the ability to 
demand it varsity level team at any time if they can 
show sufficient interest. Apparently no weight is 
given to :the sustainability of the interest, the cost of 
the sport, the university's view on the desirability of 
the sport, and so on. 

IV. FIRST AMENDMENT ISSUE 

Finally, it is important to remember that Brown 
University is a private institution with a 
constitutionally protected First Amendment right to 
choose its curriculum. Athletics are part of that 
curriculum. Although the protections of the First 
Amendm.ent cannot be used to justify discrimination, 
this coui;t should not forget that it has a duty to 
protect a private institution's right to mould its own 
educational environment. 

TI1e majority pays lip service to these concerns in the 
final pages of its long opinion, stating that " 'we are a 
society that cherishes academic freedom and 
recognizes that universities deserve great leeway in 
their operations.'" Majority Opinion at 185 (quoting 
Cohen II. 991 F.2d at 906). and "[o]ur respect for 

academic freedom and reluctance to interject 
ourselves into the conduct of university affairs 
counsels that we give universities as much freedom 
as possible." Majority Opinion at I 85. Despite these 
statements, • 199 however, the majority in its opinion 
today, and the district court before it, have failed to 
give Brown University freedom to craft its own 
athletic program and to choose the priorities of that 
program. Instead, they have established a legal rule 
that straight-jackets college athletics programs by 
curtailing their freedom to choose .the sports they 
offer. 

C.A. l (R.I.), 1996. 
Cohen v. Brown University 
101 F.3d 155, 65 USLW 2396, 114 Ed. Law Rep. 
394, 45 Fed. R. Evid. Serv. 1369 

END OF DOCUMENT 
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(>Garcia v. S.U.N.Y. Health Sciences Center of 
Brooklyn 
C.A.2 (N.Y.),2001. 

United States Court of Appeals,Second Circuit. 
Francisco GARCIA, Plaintiff-Appellant, 

v. 
S.U.N.Y. HEALTH SCIENCES CENTER OF 

BROOKLYN; Stephen E. Fox, Ph.D., individually 
and in official capacity; Jacqueline S. Jakway, 
individually and in official capacity; Lorraine 
Terracina, Ph.D., individually and as Dean of 

Academic Affairs or her successor, Irwin M. Weiner, 
M.D., individually and as Dean of the College of 

Medicine or his successor; and Russell Miller, M.D., 
individually and as President of the State University 

of New York Health Sciences Center or his 
successor, Defendants-Appellees, 

andUnited States of America, Intervenor. 
Docket No. 00-9223. 

Argued Jan. 25, 2001. 
Decided Sept. 25, 2001. 

Student who. was dismissed from state university 
medical school brought action against the university 
and university administrators and professors, seeking 
damages for alleged violations of his rights under the 
First Amendment free speech clause, the Americans 
with Dis11bilities Act (ADA), and the Rehabilitation 
Act. The United States District Court for the Eastern 
District of New York, Reena Raggi, J., dismissed the 
complaint, and student appealed. The Court of 
Appeals, John M. Walker. Jr., Chief Circuit Judge, 
held that: (l) no causal connection existed between 
letter . co-authored by the student to department 
chairman and his dismissal 13 months later as would 
support his First Amendment retaliation claim; (2) 
student could not sue state university medical school 
administrators and professors in their individual 
capacities under either ADA or the Rehabilitation 
Act; (3) as a whole, Title II of the ADA exceeded 
Congress's Fourteenth Amendment enforcement 
authority; (4) student could not maintain private suit 
for money damages under Title II of the ADA absent 
evidence that the alleged Title II violation was 
motivated by either discriminatory animus or ill will 
due to disability; and (5) state did not knowingly 

waive its sovereign immunity against suit under 
remedies provision of Rehabilitation Act when it 
accepted federal funds for state university. 

A ff um ed. 

West Headnotes 

ill Constitutional Law 92 €:;:;:11 SSS 

I 

92 Constirutional Law 
92XVIII Freedom of Speech, Expression, and 

Press 
92XVI11(A) In General 

92XVlll(A)3 Particular Issues and 
Applications in General 

92k 1555 k. Matters of Public Concern. 
Most Cited Cases 

(Formerly 92k90. l(l)} 
Under the "public concern doctrine," expression is 
not afforded First Amendment protection when it 
cannot be fairly considered as relating to any matter 
of political, social or other concern to the community, 
but is simply a personal matter. U.S.C.A. 
Const.Amend. I. · 

ill Constitutional Law 92 ~2010 

92 Constitutional Law 
92XVIII Freedom of Speech, Expression, and 

Press 

Cases 

92XVIIICOl Education 
92XVllICOl2 Post-Secondary Institutions 

92k2009 Student Speech or Conduct 
92k2010 k. In General. Most Cited 

(Formerly 92k90. l{l.4}) 
The "public concern doctrine" does not apply to 
student speech in the university setting, but is 
reserved for situations where the government is 
acting as an employer. U.S.C.A. ConstAmend. I. 

ill Constitutional Law 92 (;::;:;:11934 

92 Constitutional Law 
92XVIII Freedom of Speech, Expression, and 

Press 
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92XVIIICP) Public Employees and Officials 
92k 1934 k. Efficiency of Public Services. 

Most Cited Cases 
(Fonnerly 92k90. l (7 .2)) 

The key to the First Amendment analysis of 
government employment decisions is that the 
government's interest in achieving its goals as 
effectively and efficiently as possible is elevated 
from a relatively subordinate interest when it acts as 
sovereign to a significant one when it acts as 
employer; while the government cannot restrict the 
speech of the public at large just in the name of 
efficiency, where the government is employing 
someone for the very purpose of effectively 
achieving its goals, such restrictions may· well be 
appropriate. U,S.C,A. Const.Amend. 1. 

ill Constitutional Law 92 €:=:>2010 

92 Constitutional Law 
92XVIII Freedom of Speech, Expression, and 

Press 

Cases 

92XVIIl(Q) Education 
92XVIIICQ)2 Post-Secondary Institutions 

92k2009 Student Speech or Conduct 
92k2010 k. In General. Most Cited 

(Fonnerly 92k90.l(!.4)) 
University students are not employed by the 
government, so the government's interest in 
functioning efficiently is subordinate to the students' 
interest in free speech, and the need for the public 
concern doctrine to accommodate an elevated 
efficiency interest is therefore wholly absent. 
U.S.C.A. Const.Amend. I. · 

lfil Constitutional Law 92 €;:;w2010 

92 Constitutional Law 
- 92XVII1 Freedom of Speech, Expression, and 
Press 

Cases 

92XVlll(Q) Education 
92XVIIl(Q)2 Post-Secondary Institutions 

92k2009 Student Speech or Conduct 
92k2010 k. ln General. Most Cited 

{Fonnerly 92k90. l(l.4)) 
University students'. speech deserves the sa~~ degr~e 
of protection that is afforded .generally t? citizens m 
the community, not the curtailed protection afforded 
government employees. U.S.C.A. Const.Amend. 1. 

.1fil Constitutional Law 92 ~1553 

92 Constitutional Law 
92XVIII Freedom of Speech, Expression, and 

Press 
92XVlll(A) In General 

92XVIII(A)3 Particular Issues and 
Applications in General 

92kl 553 k. Retaliation. Most Cited 
Cases 

(Formerly 92k90.l(l)) 
To survive summary dismissal, a plaintiff asserting a 
First Amendment retaliation claim must advance 
non-conclusory allegations establishing: {I) that the 
speech or conduct at issue was protected, (2) that the 
defendant took adverse action against the plaintiff, 
and (3) that there was a causal connection between 
the protected speech and the adverse action. U.S.C.A. 
Const.Amend. I. 

ill Colleges and Universities 81 €=>9.35(3.I) 

fil. Colleges and Universities 
81 k9 Students 

8lk9.35 Curriculum, Degrees, Grades, and 
Credits 

8lk9.35(3) Academic Expulsion, 
Suspension, or Probation 

81k9.35(3.1) k. In General. Most Cited 

Constitutional Law 92 €=>2011 

92 Constitutional Law 
- 92XVIII Freedom of Speech, Expression, and 
Press 

92XVllIC0) Education 
92XVIIl(Q)2 Post-Secondary institutions 

92k2009 Student Speech or Conduct 
92k2011 k. Discipline or Retaliation. 

Most Cited Cases 
(Fonnerly 92k90. l (1.4)) . 

No causal connection existed between letter which 
first-year medical student co-author~d to. departm.ent 
chairman opposing the state umvers1~ medical 
school's requirement that he retake a failed course 
during that summer and the studenfs dismissal after 
he unsuccessfully repeated first-year cu:ri~ulum,. as 
would support his First Amendment retaliation claim; 
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some 13 months passed between the date of the letter 
and his dismissal, numerous university officials on 
two academic committees approved his dismissal 
based 'on substantial evidence of his persistent 
academic deficiencies, and the university made a 
reasonable proposal in good faith that, if accepted, 
would have avoided his dismissal. U.S.C.A. 
Const.Amend. I. 

1fil Federal Courts 1708 €=269 

l 70B Federal Courts 
--170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 

I 70BIV(A) In General 
l 70Bk268 What Are Suits Against States 

J 70Bk269 k. State Officers or 
Agencies, Actions Against. Most Cited Cases 
Insofar as dismissed medical student was suing state 
university medical school administrators and 
professors in their official capacities under the 
Americans With Disabilities Act (ADA) and the 
Rehabilitation Act, he was seeking damages from the 
state, and the Eleventh Amendment therefore 
shielded them to the same extent that it shielded the 
university. U.S.C.A. Const.Amend. 11; 
Rehabilitation Act of 1973, § 505(a)(2), as amended, 
29 U.S.C.A. § 794a(a)(2); Americans with 
Disabilities Act of 1990, § 202, 42 U.S.C.A. § 12132. 

l2.l Civil Rights 78 C=t356 

78 Civil Rights 
78III Federal Remedies in General 

78kl353 Liability of Public Officials 
78kl356 k. Education. Most Cited Cases 

(Formerly 78k207(1 )) 
Dismissed medical student could not sue state 
university medical school administrators and 
professors in their individual capacities under either 
Title II of the Americans With Disabilities Act 
(ADA), which prohibits discrimination by public 
entity ag11inst qualified individual with a disability in 
the benefits or activities of the public entity, or under 
remedies provision of vocational rehabilitation 
statute. Rehabilitation Act of 1973, § 505(a)(2), as 
amended, 29 U.S.C.A. § 794a(a)(2); Americans with 
Disabilities Act of 1990, § 202, 42 U.S.C.A. § 12132. 

I!!!l Federal Courts 1708 ~265 

170B Federal Courts 
--170BIV Citizenship, Residence or Character of. 
Parties, Jurisdiction Dependent on 

170BIV(A) In General 
170Bk264 Suits Against States 

170Bk265 k. Eleventh Amendment in 
General; Immunity. Most Cited Cases 

Federal Courts 1708 €=167 

1708 Federal Courts · 
--l 70BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 

170BIV(A) In General 
170Bk266 Waiver of Immunity 

170Bk267 k. Consent to Suit. Most 
Cited Cases 
The ultimate guarantee of the Eleventh Amendment 
is that nonconsenting states may not be sued by 
private individuals in federal court. U.S.C.A. 
Const.Amend. 11. 

l!!l Federal Courts 1708 €=265 

I 70B Federal Courts 
I 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BIV(A) In General 

170Bk264 Suits Against States 
170Bk265 k. Eleventh Amendment in 

General; Immunity. Most Cited Cases 
Congress may abrogate Eleventh Amendment 
immunity when it both unequivocally intends to do 
so and acts pursuant to a valid grant of constitutional 
authority. U.S.C.A. Const.Amend. 11. 

.lJ1l Federal Courts 1708 ~65 

170B Federal Courts 
I 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BIV(A) In General 

170Bk264 Suits Against States 
170Bk265 k. Eleventh Amendment in 

General; Immunity. Most Cited Cases 
Congress may not base its abrogation of the states' 
Eleventh Amendment immunity upon the powers 
enumerated in Article I of the Constitution. U.S.C.A. 
Const. Art. I. § l; U .S.C.A. Const.Amend. 11. 

IC> 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
795 



280 F.3d 98 Page 4 
280 F.3d 98, 161 Ed. Law Rep. 759, 12 A.D. Cases 538, 22 NDLR p 30 

lll.l. Constitutional Law 92 ~4863 

92 Constitutional Law 
92XXVlll Enforcement of Fourteenth 

Amendment 
92XXVIIICB) Particular 

Applications 
92k486 l Governmental 

General 

Issues and 

Immunity in 

92k4863 k. Abrogation of Immunity. 
Most Cited Cases 

Federal Courts 1708 ~65 

170B Federal Courts 
170BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
l 70BIV<A) In General 

I 70Bk264 Suits Against States 
170Bk265 k. Eleventh Amendment in 

General; Immunity. Most Cited Cases 
The Fourteenth Amendment enforcement clause 
grants Congress the authority to abrogate the states' 
Eleventh Amendment sovereign immunity. U.S.C.A. 
Const.Amends. 11, H. 

I.lil Constitutional Law 92 ~4850 

92 Constitutional Law 
92XXVill Enforcement of Fourteenth 

Amendment 
92XXVill(A) In General 

92k4850 k. In General. Most Cited Cases 
(Fonnerly 92k82(6. l)) 

When operating under the Fourteenth Amendment 
enforcement clause, Congress may prohibit conduct 
that itself violates the Fourteenth Amendment's 
substantive guarantees, and may remedy or deter 
violations of these guarantees by prohibiting a 
somewhat broader swath of conduct than is otherwise 
unconstitutional, subject to the requirement that there 
be congruence and proportionality between the 
violation to be prevented or remedied and the means 
adopted to that end; Congress may go no further, 
however, for to do so would work a substantive 
redefinition of the guarantees of the Fourteenth 
Amendment. U.S.C.A. Const.Amend. 14. 

I!fil Constitutional Law 92 ~4850 

92 Constitutional Law 
92XXVIll Enforcement of Fourteenth 

Amendment 
92XXVIIICA) In General 

92k4850 k. In General. Most Cited Cases 
(Fonnerly 92k82(6.I)) 

Congress has been given in the Fourteenth 
Amendment enforcement clause only the power to 
enforce, not the power to determine what constitutes 
a constitutional violation. U .S.C.A. Const.Amend. 
H_. 

1!fil Constitutional Law 92 ~3073(1) 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVI(A) In General 
92XXVICA)6 Levels of Scrutiny 

· 92k3069 Particular Classes 
92k3073 Disability and Disease, 

Physical or Mental ' 
92k3073(1) k. In General. Most 

Cited Cases 
(Fonnerly 92k213.1(2)) 

Where disability discrimination is at issue, the 
Fourteenth Amendment only proscribes government 
conduct for which there is no rational relationship 
between the disparity of treatment and some 
legitimate governmental purpose. U.S.C.A. 
Const.Amend. 14. 

ll1l Constitutional Law 92 ~3073(1) 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVICAl In General 
92XXVICAl6 Levels of Scrutiny 

92k3069 Particular Classes 
92k3073 Disability and Disease, 

Physical or Mental 
92k3073(l) k. In General. Most 

Cited Cases 
(Formerly 92k213.1(2)) 

Where disability discrimination is at issue, so long as 
a state's disparate actions are rationally related to a 
legitimate purpose, no Fourteenth Amendment 
violation is presented even if the actions are done 
quite hard headedly or hardheartedly. U.S.C.A. 
Const.Amend. 14. 
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.L!fil Constitutional Law 92 ~3035 

~ Constitutional Law 
92XXVI Equal Protection 

92XXVl(A) In General 
92XXVl(A)5 Scope of Doctrine in General 

92k3 031 Limits of Doctrine 

1 
92k3035 k. Perfect, Exact, or 

Complete Equality or Uniformity. Most Cited Cases 
(Formerly 92k2 l 3 .I (2)) 

Constitutional Law 92 cC=w>3073(1) 

92 Constitutional Law 
92XXVI Equal Protection 

92XXVl(A) In General 
92XXVICA)6 Levels of Scrutiny 

92k3069 Particular Classes 
92k3073 Disability and Disease, 

Physical or Mental 
92k3073(1) k. In General. Most 

Cited Cases 
(Formerly 92k213. l (2)) 

Baseline considerations under the Fourteenth 
Amendment to determine whether a rational 
relationship exists between disparity of treatment and 
some legitimate governmental purpose where 
disability discrimination is at issue are, (1) the 
classification is permissible so long as there is any 
reasonably conceivable state of facts that could 
provide a rational basis for the classification, (2) a 
state has no obligation to produce evidence to sustain 
the rationality of a statutory classification, but rather, 
a statute is presumed constitutional and the burden is 
on the one attacking the legislative arrangement to 
negate every conceivable basis which might support 
it, and (3) the fit between the classification and the 
asserted , government justification may be imperfect 
and may in practice result in some inequality. 
U.S.C.A. Const.Amend. 14. 

1!21 Civil Rights 78 cC=w>1oos 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
)Bk 1 002 Constitutional and Statutory 

Provisions 
78k1005 k. Power to Enact and Validity. 

Most Cited Cases 
(Formerly 78k!03) 

Constitutional Law 92 cC=w>4866 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
92XXVIIICB) Particular Issues and 

Applications 
92k4866 k. Disabled Persons. Most Cited 

Cases 
(Formerly 92k225. l) 

In its entirety, Title II of the Americans With 
Disabilities Act (ADA), which prohibits 
discrimination by public entity against qualified 
individual with a disability in the benefits or 
activities of the public entity, exceeds Congress's 
authority under the Fourteenth Amendment 
enforcement clause; it is neither congruent nor 
proportional to the proscriptions of the Fourteenth 
Amendment, it shifts the burden of proof onto the 
state to defend the absence of an accommodation that 

. would be presumptively permissible under the 
Fourteenth Amendment, with the J:!urden of 
challenging it squarely on the plaintiff, and requires 
states to eradicate disparate effects divorced from any 
inquiry into intent. U.S.C.A. Const.Amend. 14; 
.Americans with Disabilities Act of 1990, § 202, 42 
U.S.C.A. § 12132. 

!201 Civil Rights 78 ~1330(6) 

78 Civil Rights 
78Ill Federal Remedies in General 

78k 1328 Persons Protected and Entitled to 
Sue 

78kl 330 Private Right of Action 
78k1330(6) k. Other Particular Cases 

and Contexts. Most Cited Cases 
(Formerly 78k200) 

Title II of the Americans With Disabilities Act 
(ADA), which prohibits discrimination by a public 
entity against a qualified individual with a disability 
in the benefits or activities of the public entity, 
incorporates an implied private right of action, by 
virtue of its incorporation of the remedies provision 
of the Rehabilitation Act, which in tum incorporates 
the remedial scheme of Title VI of the Civil Rights 
Act of 1964, which prohibits discrimination by public 
entity against an individual on ground of race, color, 
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or national origin, and which includes a judicially 
implied private cause of action. Rehabilitation Act of 
1973, § 505(a)(2), as amended, 29 U.S.C.A. § 
794a(a)(2); Civil Rights Act of 1964, § 601, 42 
U.S.C.A. § 2000d; Americans with Disabilities Act 
of 1990, §§ 202, 203, 42 U.S.C.A. §§ 12132, 12133. 

.IllJ. Action 13 C=J 

.Ll. Action 
ill Grounds and Conditions Precedent 

13k3 k. Statutory Rights of Action. Most 
Cited Cases 
When operating in the realm of judicially implied 
private rights of action, courts have a measure of 
latitude to shape a sensible remedial scheme that best 
comports with the statute. 

!221 Civil Rights 78 €=1053 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k·l 051 Public Services, Programs, and 

Benefits 
78kl 053 k. Discrimination by Reason of 

Handicap, Disability, or Illness. Most Cited Cases 
(Formerly 78k107(1)) 

Constitutional Law 92 €=4866 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
92XXVIIICB) Particular Issues and 

Applications 
92k4866 k. Disabled Persons. Most Cited 

Cases 
(Formerly 78kl 07(1 )) 

To comport with the Fourteenth Amendment 
enforcement clause, a private suit for money damages 
under Title II of the Americans With Disabilities Act 
(ADA), which prohibits discrimination by a public 
entity against a qualified individual with a disability 
in the benefits or activities of the public entity, may 
only be maintained against a state if the plaintiff can 
establish that the Title II violation was motivated by 
either discriminatory animus or ill will due to 
disability. Americans wii:h Disabilities Act of 1990, 
§§ 202, 203, 42 U.S.C.A. §§ 12132, 12133. 

J.lll Civil Rights 78 C=t 406 

78 Civil Rights 
78IIJ Federal Remedies in General 

78kl400 Presumptions, Inferences, and 
Burdens of Proof 

78kl406 k. Other Particular Cases and 
Contexts. Most Cited Cases 

(Formerly 78k240(1)) 
To establish discriminatory animus, a plaintiff in a 
private suit for money damages under Title II of the 
Americans With Disabilities Act (ADA), which 
prohibits discrimination by a public entity against a 
qualified individual with a disability in the benefits or 
activities of the public entity, may rely on a burden
shifting technique similar to that adopted in 
McDonnell Douglas, or a motivating-factor analysis 
similar to that set out in Price Waterhouse v. 
Hopkins, both of which center on, ferreting out 
injurious irrational prejudice. Americans with 
Disabilities Act of 1990, §§ 202, 203, 42 U.S.C.A. §§ 

lJ.U1, 12133. 

124! Civil Rights 78 €=1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78k l 069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78k127.l) 
Student who was dismissed from state university 
medical school after twice failing to successfully 
complete first-year curriculum, and who was 
subsequently diagnosed with attention deficit 
disorder (ADD) and a learning disability, was not 
entitled to monetary damages from the university, its 
administrators or professors under Title II of the 
Americans With Disabilities Act (ADA), which 
prohibits discrimination by a public entity against a 
qualified individual with a disability in the benefits or 
activities of the public entity, absent evidence that the 
defendants were motivated by irrational 
discriminatory animus or ill will based on his alleged 
learning disability; the crux of his claim was si~ply 
that the university denied him the accommodat1ons 
he sought. Americans with Disabilities Act of 1990, 
§§ 202, 203, 42 U.S.C.A. §§ 12132, 12133. 
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!251 Civil Rights 78 €=;:>1005 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl 002 Constitutional and Statutory 

Provisions 
78kl005 k. Power to Enact and Validity. 

Most Cited Cases 
(Fonnerly 78kl03) 

Constitutional Law 92 €=;:>4866 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
: 92XXVIIICB) Particular Issues and 

Applications 
92k4866 k. Disabled Persons. Most Cited 

Gases 
· (Forinerly 92k225. I) 

Remedies provision of the Rehabilitation Act exceeds 
Congress's authority under the Fourteenth 
Amendment enforcement clause. U.S.C.A. 
Const.Amend. 14; Rehabilitation Act of 1973, § 
505(a)(2), as amended, 29 U.S.C.A. § 794a(a)(2). 

!261 .Federal Courts 1708 €=;:>266. l 

l 70B Federal Courts 
170BTV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BIVCAl In General 
: 170Bk266 Waiver of Inununity 

J 70Bk266. J k. In General. Most Cited 
Cases 
When providing funds from the federal purse, 
Congress may require as a .condition of accepting 
those funds that a state agree to waive its Eleventh 
Amendment sovereign immunity from suit in federal 
court. U.S.C.A. Const.Amend. I I. 

I.lll. Federal Courts 1708 €:=266.1 

l 70B Federal Courts 
170BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BIVCAl In General 

· l 70Bk266 Waiver ofinununity 
l 70Bk266.1 k. In General. Most Cited 

Cases 
That Congress clearly expressed intent in 
Rehabilitation Act to condition acceptance of federal 
funds on a state's waiver of its Eleventh Amendment 
immunity was not sufficient for Court of Appeals to 
find that state actually waived its sovereign immunity 
in accepting federal funds for state university. 
U.S.C.A. Const.Amend. 11; Civil Rights Act of 
1964, § 601, 42 U.S.C.A. § 2000d. 

1281 Federal Courts 1708 €=;:>266.l 

l 70B Federal Courts . 
l 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BfVCAl In General 

170Bk266 Waiver of Inununity 
I 70Bk266. l k. In General. Most Cited 

Cases 
As is the case with the waiver of any constitutional 
right, an effective waiver of a state's Eleventh 
Amendment sovereign immunity requires an 
intentional relinquishment or abandonment of a 
known right or privilege. U.S.C.A. Const.Amend. I I. 

!291 Federal Courts 1708 €=;:>266. l 

J 70B Federal Courts 
170BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BfV(A) In General 

l 70Bk266 Waiver of Inununity 
I 70Bk266. I k. In General. Most Cited 

Cases 
In assessing whether a state has made a knowing and 
intentional waiver of its Eleventh Amendment 
immunity, every reasonable presumption against 
waiver is to be indulged. U .S.C.A. Const.Amend. 11. 

[301 Federal Courts 1708 €=;:>z66.1 

1708 Federal Courts 
l 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
l 70BIVCAl In General 

l 70Bk266 Waiver of Immunity 
J 70Bk266. J k. In General. Most Cited 

Cases 
State did not knowingly waive its sovereign 
immunity against suit under remedies provision of 
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Rehabilitation Act when it accepted federal funds for 
state university. U.S.C.A. Const.Amend. 11 · 
Rehabilitation Act of 1973, § 505(a)(2), as amended: 
29 U.S.C.A. § 794aCalC2l. 

Q!l Civil Rights 78 ~1053 

78 Civil Rights 
7 81 Rights Protected and Discrimination 

Prohibited in General· 
78k I 051 Public Services Programs, and 

Benefits ' 
78k1053 k. Discrimination by Reason of 

Handicap, Disability, or Illness. Most Cited Cases 
(Fonnerly 78kl07(1)) 

A plaintiff may recover money damages from a non
state governmental entity under either Title II of the 
Americans With Disabilities Act (ADA), which 
prohibits discrimination by a public entity against a 
qualified individual with a disability in the benefits or 
activities of the public entity, or under the remedies 
provision of the Rehabilitation Act, upon a showing 
?f .a statutory violation resulting from deliberate 
indifference to the rights secured the disabled by the 
acts. Rehabilitation Act of 1973, § 505(a)(2), as 
amended, 29 U.S.C.A. § 794a(a)C2); Americans with 
Disabilities Act of 1990, § 202, 42 U .S.C.A. § 12132. 

!321 Civil Rights 78 €=1456 

78 Civil Rights 
78III Federal Remedies in General 

78k1449 Injunction 
78kl456 k. Other Particular Cases and 

Contexts. Most Cited Cases 
(Formerly 78k262.l) 

Private individuals may obtain injunctive relief for 
state violations of Title II of the Americans With 
~isa~ili~es. Act (ADA), which prohibits 
d1scnmmat1on by a public entity against a qualified 
individual with a disability in the benefits or 
activities of the public entity. Americans with 
Disabilities Act of 1990, § 202, 42 U.S.C.A. § 12132. 

*103 Benjamin Z. Holczer, New York, NY, for 
Plaintiff-Appellant. 
Mark Gimpel, Deputy Solicitor General (Eliot 
Spitzer, Attorney General of the State of New York; 
Deon J. Nessel, Assistant Solicitor General, of 
counsel), New York, NY, for Defendants-Appellees. 
(William R. Yeomans, United States Assistant 

Attorney General, Civil Rights Division· Jessica 
Dunsay Silver; Seth M. Galanter; Washin~ton, DC; 
for the United States as Intervenor.). 
(Richard N. Simpson; Amy Ledoux; Sam R. 
Hananel; Ross, Dixon & Bell, L.L.P.; Washington, 
DC: S. Mark Goodman; Michael Hiestand; 
Arlington, VA; for Amicus Curiae Student Press Law 
Center on behalf of Plaintiff-Appellant.). 
(Ogden A. Lewis; Daniel E. Wenner; Andrew H. 
Tannenbaum; Davis Polk & Wardwell; New York 
NY; for Amici Curiae Access Now, The Center fo; 
Independence of the Disabled in New York 
Disability Advocates, Judge David L. Bazelon Cente; 
for Mental Health Law, League for the Hard of 
Heari~g •. Mood Disorders Support Group, National 
Assoc1at1on of the Deaf, National Association of 
Protection and Advocacy Systems, The National 
Multiple Sclerosis Society-New York City Chapter, 
New York Association of Psychiatric Rehabilitation 
Services, New York Lawyers for the Public Interest 
New York State Independent Living Council, and th~ 
State of Connecticut Office of Protection and 
Advocacy for Persons with Disabilities in Support of 
Plaintiff-Appellant.). 

Before: WALKER, Chief Judge, OAKES and 
PARKER, Circuit Judges. 

JOHN M. WALKER. JR., Chief Judge: 
This appeal stems from plaintiff-appellant Francisco 
Garcia's dismissal from a New York state medical 
school, the State University of New York Health 
Sciences Center at Brooklyn ("SUNY"), following 
his repeated failure to successfully complete the first
year medical school curriculum. After his dismissal 
Garcia visited a *104 psychologist who subsequent!; 
diagnosed him as having attention deficit disorder 
and a learning disability. Relying on this diagnosis, 
Garcia sought readmission to SUNY. Although 
SUNY agreed to readmit Garcia, the two could not 
come to terms on how much of the first-year 
curriculum Garcia would have to retake and so 
Garcia never actually re-enrolled. 

Instead, Garcia brought suit against defendants
appellees SUNY and various SUNY administrators 
and professors. Garcia's complaint alleged violations 
of ( 1) the free speech guarantee of the First 
Amendment, see U.S. Const. amend. I, (2) Title II of 
the Americans with Disabilities Act ("ADA"), see42 
U.S.C. § 12132. and (3)§ 504 of the Rehabilitation 

IC 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
800 



280 F.3.d 98 Page 9 
280 F.3d 98, 161 Ed. Law Rep. 759, 12 A.D. Cases 538, 22 NDLR P 30 

Act, see29 U.S.C. § 794a(a)(2). The complaint was 
dismissed by the United States District Court for the 
Eastern District of New York (Reena Raggi, District 

· Judge ). See Garcia v. State Univ. of New York 
Health Sciences Ctr. at Brooklyn. No. CV 97-4189, 
2000 WL 1469551 CE.D.N.Y. Aug.21. 2000). We 
affirm the district court's judgment dismissing the 
complaint. 

Among other issues, this appeal raises the following 
question, of first impression: whether, consistent with 
the Eleventh Amendment's guarantee of state 
sovereign immunity, Title II of the ADA and§ 504 of 
the Rehabilitation Act may be applied against non
consenting states in private suits seeking money 
damages. 

BACKGROUND 

Garcia enro!J.ed in the medical program at SUNY in 
the fall of 1993. His first year was not a successful 
one. Garcia failed four courses-gross anatomy, 
genetics, neuroscience, and epidemiology-and was in 
the lowest quartile in four others. 

On May· 12, 1994, after he received his failing mark 
in gross anatomy, Garcia and six other students who 
failed the course wrote a letter to ·the Chairman of the 
Department of Anatomy and Cell Biology, Dr. 
M.A.Q. Siddiqui. The letter requested a change in 
SUNY's policy that required them to retake the entire 
gross anatomy course over the summer. They sought 
instead to retake only the portions of the course they 
had failed. Their request was rejected. 

Because of Garcia's poor grades, the First Year 
Grades Committee ("Grades Committee") 
recommended that he repeat the entire first year 
curriculum. Garcia appealed this decision to the 
Academic Promotions Committee ("Promotions 
Committee"). He denied that he had any "difficulty 
understanding concepts, solving problems or learning 
material" and stated that he could do better next year 
by working harder. The Promotions Committee 
upheld the Grades Committee's decision and required 
Garcia to repeat the first year curriculum. 

Garcia's second year at SUNY (1994-95), which 
represented his second try at the first year curriculum, 
while SO!l).ewhat improved, was still unsuccessful. He 
failed neuroscience again and barely passed 

embryology and histology/cell biology. This time the 
Grades Committee, after reviewing his academic 
record, recommended that he be dismissed. The 
Promotions Committee agreed and, in June 1995, 
Garcia was officially dismissed from SUNY. 

Thereafter, Garcia arranged to be examined by an 
outside psychologist, Dr. Elizabeth Auricchio. She 
diagnosed him as having attention deficit disorder 
("ADD") and a learning disability ("LD"). On 
approximately August 1, 1995, Garcia forwarded this 
diagnosis to SUNY with a request that he be 
readmitted and either have his neuroscience grade 
adjusted to a passing mark or be permitted to take a 
*105 make-up neuroscience exam scheduled for 
August 14, 1995. 

On August 7, 1995, SUNY agreed to readmit Garcia, 
but refused to adjust his neuroscience grade or to 
permit him to sit for the August 14th make-up. 
Instead, SUNY conditioned Garcia's readmission on 
his (I) retaking the second and third trimesters of the 
first year curriculum, (2) working with SUNY's 
counselors to develop a study regimen to overcome 
his ADD and LD difficulties, and (3) undergoing a 
psychiatric evaluation and, if appropriate, treatment 
for his ADD. 

Garcia states that "given his age (31 at the time), [his] 
financial situation and the humiliation he would face 
in explaining to family and friends that he was 
redoing the first year curriculum a third time, he 
rejected SUNY's proposal." He responded with a 
counter-proposal that he be permitted to advance to 
the second year curriculum without successfully 
completing neuroscience, and the following summer 
retake a neuroscience make-up course or make-up 
exam. SUNY rejected this proposal, explaining that, 

[a] student must successfully complete all basic 
science courses in the year in order to progress into 
the succeeding year. With your "Unsatisfactory" 
grade in Neuroscience, a major course in the first 
year curriculum, you are not eligible to take second 
year courses. 

No further proposals were made, and Garcia was not 
readmitted to SUNY. 

Garcia filed suit in federal district court in Brooklyn 
seeking $5 million in damages from SUNY and the 
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other defendants; Garcia did not request injunctive 
relief. His complilint alleged (1) that his dismissal 
from SUNY in June 1995 was in retaliation for the 
May 1994 letter he had co-authored to Dr. Siddiqui 
opposing SUNY's requirement that he retake gross 
anatomy during that summer, and (2) that the 
defendants' refusal to permit him to sit for the make
up neuroscience exam or to adjust his 1994-95 
neuroscience exam to a passing mark violated both 
Title II of the ADA and § 504 of the Rehabilitation 
Act. 

Judge Raggi granted summary judgment in favor of 
the defendants. She concluded, .inter alia, that (I) the 
letter to Dr. Siddiqui did not involve speech on a 
matter of "public concern" and thus was not 
protected by the First Amendment, and (2) the 
accommodations Garcia sought under Title II and §. 
504 were unreasonable. This appeal followed. 

While the appeal was pending, the Supreme Court 
handed down its decision in Bd of Tr. of Univ. of 
Ala. y. Garrett, 531 U.S. 356. 121 S.Ct. 955. 148 
L.Ed.2d 866 (200 !}, The Court held that Title I of the 
ADA, which prohibits the states, municipalities and 
other employers from "discriminat[ing] against a 
qualified individual with a disability because ofth[at] 
disability ... in regard to ... terms, conditions, and 
privileges of employment,"42 U.S.C. § 12112(a), is 
not an effective abrogation of state sovereign 
immunity under the Eleventh Amendment. See 
Garrett, 121 S.Ct. at 967-68. In light of Garrett, we 
requested that the parties brief the question of 
whether Title II of the ADA and § 504 of the 
Rehabilitation Act validly abrogate state sovereign 
immunity. The United States intervened with respect 
to this question. 

DISCUSSION 

L First Amendment Retaliation 

UJ Garcia contends that in dismissing his First 
Amendment retaliation claim, the district court 
erroneously relied on the "public concern" doctrine to 
hold that his May 1994 letter to Dr. Siddiqui was not 
protected speech. Under the public concern doctrine, 
when "expression cannot be * 106 fairly considered as 
relating to any matter of political, social or other 
concern to the community," but is simply a personal 
matter, it is not afforded First Amendment protection. 

Connick v. Mvers. 461 U.S. 138, 146, 103 S.Ct. 1684. 
75 L.Ed.2d 708 C 1983). -

illU1 SUNY correctly concedes that the public 
concern doctrine does not apply to student speech in 
the university setting, see Ovvit 11. Lin. 932 F .Supp. 
1100, 1108-09 CN.D.Ill.1996), but is reserved for 
situations where the government is acting as an 
employer, see, e.g., Pickering v. Bd. of Educ, 391 
U.S. 563. 574-75. 88 S.Ct. 1731. 20 L.Ed.2d 811 
0968); Hellstrom v. U.S. Dep't of Veterans Affairs. 
201 F.3d 94. 97 C2d Cir.2000); Morris 11. Lindau. 196 
F .3d 102, 109-10 C2d Cir.1999). 

The key to the First Amendment analysis of 
government employment decisions ... is this: The 
government's interest in achieving its goals as 
effectively and efficiently as possible is elevated 
from a relatively subordinate interest when it acts as 
sovereign to a significant one when it acts as 
employer. The government cannot restrict the speech 
of the public at large just in the name of efficiency. 
But where the government is employing someone for 
the very purpose of effectively achieving its goals, 
such restrictions may well be appropriate. 

Waters v. Churchill. 511 U.S. 661, 675. 114 S.Ct. 
1878, 128 L.Ed.2d 686 (1994) (plurality). 

If every speech-related personnel decision were 
subjected to "intrusive oversight by the judiciary in 
the name of the First Amendment," effective 
government administration would be threatened and, 
in tum, the efficient provision of services and 
benefits would be jeopardized. Connick. 461 U.S. at 
146, 103 S.Ct. 1684. Limiting First Amendment 
protection to speech related to matters of public 
concern ameliorates this risk: it strikes " 'a balance 
between the interests of the [employee], as a citizen, 
in commenting upon matters of public concern and 
the interest of the State, as an employer, in promoting 
the efficiency of the public services it performs.' " 
Id. at 140, 103 S.Ct. 1684 (quoting Pickering 391 
U.S. at 568. 88 S.Ct. 173 !), 

~ University students are not "employed" by the 
government, so the government's interest in 
functioning efficiently -is "subordinate" to the 
students' interest in free speech. Waters. 511 U.S. at 
675, 114 S.Ct. 1878. The need for the public concern 
doctrine to accommodate an elevated efficiency 
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interest is therefore wholly absent. University 
students' · speech deserves the same degree of 
protection that is afforded generally to citizens in the 
community, not the curtailed protection afforded 
government employees. See Healy v. James. 408 
U.S. 169, 180. 92 S.Ct. 233 8. 33 L.Ed.2d 266 (1972) 
(stating that "state colleges and universities are not 
enclaves. immune from the sweep of the First 
Amendment" and the "First Amendment protections 
should apply with [no] Jess force on college 
campuses than in the community at large"). 

Despite conceding that the district court erred in 
applying the public concern doctrine to Garcia's case, 
SUNY argues that the dismissal of Garcia's claim 
should nonetheless be affirmed. SUNY contends that 
Garcia has failed to advance factual allegations 
supporting a prima facie case of retaliation. We 
agree. 

lfill1F"To survive summary dismissal, a plaintiff 
asserting [a] First Amendment retaliation claim[ ] 
must ' advance non-conclusory allegations 
establishing: (1) that the speech or conduct at issue 
was protected, (2) that the defendant took adverse 
action against the plaintiff, and (3) that there was a 
causal connection between the *107 protected speech 
and the adverse action." Dawes v. Walker. 239 F.3d 
489. 492 (2d Cir.2001); see also Thaddeus-X v. 
Blatter.- 175 F.3d 378. 386-87 (6th Cir.1999) (en 
bane) (per curiam). Garcia has failed to meet the third 
showing. There is no material evidence of a causal 
relation between the May 1994 letter Garcia co
authored;to Dr. Siddiqui and Garcia's dismissal from 
SUNY in June of 1995. In fact, the record belies his 
claim of retaliation: (1) some thirteen months passed 
between the date of the Jetter and his dismissal, (2) 
numerous SUNY officials on both the Grades 
Committee and the Promotions Committee approved 
his dismissal, (3) those officials did so based on 
substantial evidence of Garcia's persistent academic 
deficiencies, and (4) SUNY made a reasonable 
proposal in good faith that, if accepted, would have 
avoided Garcia's dismissal. 

II. Disability Discrimination Claims 

A. Title II of the ADA 

Ifil(2} SUNY and the other defendants argue that 
Garcia's Title II claim for money damages against 

them is barred by the Eleventh Amendment. In Dube 
v. State Univ. of New York, we held that "[f]or 
Eleventh Amendment purposes, SUNY is an integral 
part of the government of the State [of New York] 
and when it is sued the State is the real partv." 900 
F.2d 587. 594 (2d Cir.1990) (internal quotation 
marks omitted). Insofar as Garcia is suing the 
individual defendants in their official capacities, he is 
seeking damages from New York, and the Eleventh 
Amendment therefore shields them to the same extent 
that it shields SUNY. See, e.g., Will v. Michigan 
Dep't of State Police, 491 U.S. 58. 71. 109 S.Ct. 
2304. 105 L.Ed.2d 45 Cl989l; Kentuc/cv v. Graham, 
473 U.S. 159, 165-66. 105 S.Ct. 3099. 87 L.Ed.2d 
114 (I 985). Insofar as Garcia is suing the individual 
defendants in their individual capacities, neither Title 
·n of the ADA nor § 504 of the Rehabilitation Act 
provides for individual capacity suits against state 
officials. See Walker v. Snyder, 213 F.3d 344. 346 
(7th Cir.2000) (Title 11), cert. denied, 531 U.S. 1190. 
121S.Ct.1188. 149L.Ed.2d104 (2001); Alsbrookv. 
Citv of Maumelle, 184 F.3d 999. 1005 n. 8 (8th 
Cir.1999) (en bane) (Title II); Calloway v. Bora of 
Glassboro Dep't of Police, 89 F.Supp.2d 543. 557 
CD.N.J.2000) (Title II and .§.JM) (collecting similar 
cases); Montez v. Romer, 32 F.Supp.2d 1235. 1240-
41 CD.Colo.1999) (Title II and .LlM). 

I. Eleventh Amendment Principles 

The Eleventh Amendment of the Federal Constitution 
provides in relevant part: 

The Judicial power of the United States ·shall not be 
construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by Citizens of another State .... 

U.S. Const. amend. XI. On its face, the Eleventh 
Amendment does not reveal its applicability to tlie 
case at hand, for Garcia is not bringing suit against 
New York as a "Citizen of another State." See 
Seminole Tribe ofF!a. v. Florida, 517 U.S. 44. 54. 
116 S.Ct. 1114. 134 L.Ed.2d 252 Cl996l (stating "the 
text of the Amendment would appear to restrict only 
the Article III diversity jurisdiction of the federal 
courts"). 

Ufil Yet, as the Supreme Court has confirmed for 
over a century, see Hans v. Louisiana, 134 U.S. I, 13. 
I 0 S.Ct. 504, 33 L.Ed. 842 (] 890), the significance of 
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the Eleventh Amendment is not what it provides in its 
text, but the larger "background principle of state 
sovereign immunity" that it confirms. Seminole 
Tribe. 517 U.S. at 72. 116 S.Ct. 1114. "The ultimate 
guarantee of the Eleventh Amendment is that 
nonconsenting States may not be sued by private 
individuals in federal court." Garrett. 121 S.Ct. at 
962. 

"108 Il11 This guarantee is not absolute. Congress 
may abrogate the "immunity when it both 
unequivocally intends to do so and 'act[s] pursuant to 
a valid grant of constitutional authority.' " Id at 962 
(quoting Kimel v. Florida Bd. of Regents. 528 U.S. 
62. 73, 120 S.Ct. 631. 145 L.Ed.2d 522 (2000)). With 
respect to Title II of the ADA, it is clear that the 
Congress fully intended to abrogate state sovereign 
immunity. See42 U.S.C. § 12202 ("A State shall not 
be immune under the eleventh amendment to the 
Constitution of the United States from an action in [a] 
Federal or State court of competent jurisdiction for a 
violation of this chapter."). What is unresolved, 
however, is whether Title II was enacted pursuant to 
a grant of constitutional authority that empowers 
Congress to abrogate state sovereign immunity. 

iln In enacting Title Il, Congress purported to rely 
on its authority under both the Commerce Clause of 
Article I and § 5 of the Fourteenth Amendment. 
See42 U.S.C. § 12101Cb)(4) (invoking the "sweep of 
congressional authority, including the power to 
enforce the fourteenth amendment and to regulate 
commerce, in order to address the major areas of 
discrimination faced day-to-day by people with 
disabilities"). To the extent that Title Il rests on 
Congress's authority under the Commerce Clause, it 
cannot validly abrogate state sovereign immunity. 
This is because "Congress may not ... base its 
abrogation of the States' Eleventh Amendment 
immunity upon the powers enumerated in Article 
I."Garrett, 121 S.Ct. at 962; see also Seminole 
Tribe. 517 U.S. at 72-73. 116 S.Ct. 1114 ("The 
Eleventh Amendment restricts the judicial power 
under Article Ill, and Article I cannot be used to 
circumvent the constitutional limitations placed upon 
. federal jurisdiction."). 

llll "Section 5 of the Fourteenth Amendment, 
however, does grant Congress the authority to 
abrogate the States' sovereign immunity." Kimel, 528 
U.S. at 80. 120 S.Ct. 631. Thus, if Title II is a valid 

exercise of Congress's § 5 power, then nonconsenting 
states may be hailed into federal court by private 
individuals seeking money damages. See Garrett, 
121 S.Ct. at 962. We turn our attention to this critical 
issue. 

2. Title II and §2. of the 14th Amendment 

[14][15] Section 5 of the Fourteenth Amendment 
authorizes Congress to " 'enforce,' by 'appropriate 
legislation' the constitutional guarantee that no State 
shall deprive any person of 'life, liberty or property, 
without due process of Jaw,' nor deny any person 
'equal protection of the laws.' " City of Boerne v. 
Flores. 521 U.S: 507, 517. 117 S.Ct. 2157, 138 

. L.Ed.2d 624 (1997). When operating under Ll, 
Congress may prohibit conduct that itself violates the 
Fourteenth Amendment's substantive guarantees. 
Congress may also remedy or deter violations of 
these guarantees by "prohibiting a somewhat broader 
swath of conduct" than is otherwise unconstitutional, 
Garrett, 121 S.Ct. at 963 (internal quotation marks 
and citations omitted), subject to the requirement that 
there be "congruence and proportionality between the 
[violation] to be prevented or remedied and the 
means adopted to that end." City o(Boerne, 521 U.S. 
at 520. 117 S.Ct. 2157. Congress may go no further, 
however, for to do so would work a substantive 
redefinition of the .guarantees of the Fourteenth 
Amendment, and Congress "has been given [only] 
the power 'to enforce,' not the power to determine 
what constitutes a constitutional violation." Kimel, 
528 U.S. at 81. 120 S.Ct. 631 (citations omitted) 
(emphasis in original); see "109College Sav. Bank v. 
Fla. Prepaid Postsecondary Educ. Expense Bd .. 527 
U.S. 666, 672, 119 S.Ct. 2219, 144 L.Ed.2d 605 
(1999) ("[T]be term 'enforce' [in U] is to be taken 
seriously-... the object of valid §2 legislation must be 
the carefully delimited remediation or prevention of 
constitutional violations."). 

[16][171 We tum to the specific question of whether 
Title II of the ADA is within the ambit of Congress's 
authority under .§2. Where disability discrimination 
is at issue, the Fourteenth Amendment only 
proscribes government conduct for which there is no 
rational relationship between the disparity of 
treatment and some legitimate governmental purpose. 

See Garrett, 121 S.Ct. at 963-64; Cleburne v. 
Cleburne Living Center. Inc., 473 U.S. 432, 442-47, 
I 05 S.Ct. 3249. 87 L.Ed.2d 313 (1985). Indeed, "so 
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long as [a state's disparate] actions" are rationally 
related to a legitimate purpose, no Fourteenth 
Amendment violation is presented even if the actions 
are done "quite hard headedly" or "hardheartedly." 
Garrett. 121 S.Ct. at 964. 

ilfil Se:veral baseline considerations are applied 
under the Fourteenth Amendment to determine 
whether such a rational relationship in fact exists. 
First, the classification is permissible so long as 
''there is any reasonably conceivable state of facts 
that could provide a rational basis for the 
classification." See Heller v. Doe. 509 U.S. 3 I 2, 
320, 113 S.Ct. 2637, 125 L.Ed.2d 257 (1993) 
(internal quotation marks and citations omitted). 
Second, '"[a] State ... has no obligation to produce 
·evidence to sustain the rationality of a statutory 
classification." Jd."A statute is presumed 
constitutional and [t]he burden is on the one attacking 
the .•legislative arrangement to negative every 
~onceivable basis which might support it." Id. 
(internal citation and quotation marks omitted). And 
finally; because "[t]he problems of government are 
practical ones and may justify, if they do not require, 

· rough accommodations," the fit between the 
classification and the asserted government 
justification may be "imperfecf' and may "in practice 
... result[] in some inequality." Id. at 321, 113 S.Ct. 
2637 (internal quotation marks omitted). 

I:l.21 Assessing the strictures of Title II against these 
baselines, the extent to which Title II is neither 
congruent nor proportional to the proscriptions of the 
Fourteenth Amendment becomes apparent. Consider 
Title II's requirement (as implemented through the 
DOJ regulations, see42 U.S.C. § 12134) that a state 
make reasonable modifications in its programs, 
services or activities, see28 C.F.R. §§ 35.130(b)(3)
.(fil, for "qualified individual [s] with a disability,"id; 

42 U.S.C. § 12131(2), unless the state can establish 
that the modification would work a fundamental 
alteration· in the nature of the program, service, or 
activity, see28 C.F.R. § 35.130(b)(7). While the 
absence of a reasonable accommodation would be 
permissible under the Fourteenth Amendment so long 
as there were any rational basis for the absence, this 
provision 'of Title II allows but a single basis for not 
providing the accommodation: a showing that a 
fundamental alteration in the nature of the program, 
service, or activity would occur. See Thompson v. 
Colorado, 258 F.3d 1241. 1252 (10th Cir.2001) ("In 

contrast to the Equal Protection Clause prohibition on 
invidious discrimination against the disabled and 
irrational distinctions between the disabled and the 
nondisabled, Title II requires public entities to 
recognize the unique position of the disabled and to 
make favorable accommodations on their behalf."). 

Moreover, whereas under the Fourteenth Amendment 
the absence of an accommodation would be 
presumptively permissible with the burden of 
challenging it *110 squarely on the plaintiff, Title lI 
shifts the burden of proof onto the state to defend the 
absence. Indeed, this burden shift is consistent with 
the elevated scrutiny generally applied to suspect 
classifications such as race and nationality, 
suggesting that Title II is working a substantive 
elevation in the status of the disabled in equal 
protection jurisprudence. See Garrett, 121 S.Ct. at 
2fil ("[Title I of the ADA] ... makes it the employer's 
duty to prove that it would suffer [an undue burden], 
instead ofrequiring (as the Constitution does) that the 
complaining party negate reasonable bases for the 
employer's decision."); cf Kimel. 528 U.S. at 87-88. 
120 S.Ct. 631 ("Measured against the rational basis 
standard of our equal protection jurisprudence, the 
ADEA plainly imposes substantially higher burdens 
on state employers.... [T]he Acfs substantive 
requirements nevertheless remain at a level akin to 
our heightened scrutiny cases .... "). 

Finally, while the Fourteenth Amendment 
countenances inequality in the treatment of the 
disabled as long as the disparate treatment is . 
rationally related to a legitimate government end, 
Title H's requirement that state governments make 
reasonable modifications is far broader: the 
eradication of unequal effects. Specifically, Title II 
focuses on disparate effects divorced from any 
inquiry into intent. See generally Roger C. Hartley, 
The New Federalism and the ADA: State Sovereign 
Immunity from Private Damage Suits Aller Boerne. 
24 N.Y.U. Rev. L. & Soc. Change 481. 481-82 & n. 7 
("No other civil rights statute so aggressively roots 
out needless impediments to full participation in the 
mainstream of American economic and social life."). 
Even in cases involving suspect classifications 
subject to heightened scrutiny under the Fourteenth 
Amendment, disparate effects alone are insufficient 
to establish an equal protection violation. See 
Garrett. 121 S.Ct. at 967 (citing Washington v. 
Davis, 426 U.S. 229. 239. 96 S.Ct. 2040. 48 L.Ed.2d 
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597 (]976)); see also Alsbrook. 184 F.3d at 1009 
(stating that "it cannot be said that Title II identifies 
or counteracts particular state laws or specific state 
actions which violate the Constitution. Title II targets 
every state law, policy, or program"); cf Qk_gf 
Boerne. 521 U.S. at 535, 117 S.Ct. 2157 ("In most 
cases, the state laws to which RFRA applies are not 
ones which will have been motivated by religious 
bigotry."). 

Although we find that Title II in its entirety exceeds 
Congress's authority under U, this conclusion does 
not end our inquiry as to whether Title II validly 
abrogates state sovereign immunity. This is because 
Title 11 need only comport with Congress's Li 
authority to the extent that the title allows private 
damage suits against states for violations. 

UQ1 Title II itself is silent as to the parameters of 
when a monetary recovery may be had.nu See42 
U.S.C. § 12133. Instead,*111 Title TI simply 
incorporates the remedial scheme of the 
Rehabilitation Act of 1973, see29 U .S.C. § 

794a(a)(2) (incorporated into Title II by 42 U .S.C. § 
12133), which in turn incorporates the remedial 
scheme of Title VI of the Civil Rights Act of 1964, 
42 U.S.C. § 2000d, el seq. See Ferguson v. City of 
Phoenix. 157 F.3d 668. 673 (9th Cir.1998). And 
significantly, Title Vi's remedial scheme includes a 
judicially implied private cause of action. See 
Guardians Ass'n v. Civil Serv. Comm'n, N. Y.C., 463 
U.S. 582, 594-95, 103 S.Ct. 3221. 77 L.Ed.2d 866 
(1983). Thus, by referencing Title Vi's remedial 
scheme, Title II (and § 504 of the Rehabilitation Act) 
incorporate an implied private right of action. 

FN 1. This differs from Title I of the ADA 
which provided for monetary recovery for 
all violations of the provision. For example, 
while compensatory damages were available 
only for disparate treatment violations under 
Title I, see42 U.S.C. § 1981a(a)(2), back pay 
was expressly available for all Title I 
violations (i.e., both disparate treatment and 
disparate impact violations), see42 U .S.C. § 
12 l l7(a) (incorporating Title VII's provision 
of back-pay damage awards for both 
disparate treatment and disparate impact 
violations). 

Thus, for it to validly abrogate state 

sovereign immunity, Title I, measured as 
a whole, had to target in a "congruent and 
proportional" manner conduct otherwise 
proscribed by the Fourteenth Amendment. 
Garrett, 121 S.Ct. at 963 ("[Section] 5 
legislation reaching beyond the scope of§ 
l's actual guarantees must exhibit 
'congruence and proportionality between 
the injury to be prevented or remedied and 
the means adopted to that end.' "). The 
same was true for the Age Discrimination 
in Employment Act of 1967. See29 
U.S.C. §§ 630(b) & 633a(c); see, e.g .. 
Wheeler v. McKinley Enters., 937 F.2d 
1158, 1162 (6th Cir.1991) ("Where a 
plaintiff proves that he was discharged 
because of his age in violation of the 
ADEA, he is entitled to recover, at a 
minimum, any back pay lost as a 
proximate result of the violation."); see 
also Kimel, 528 U.S; at 69. 120 S.Ct. 631. 

rm This is significant because, when operating in 
the realm of judicially implied private rights of 
action, courts "have a measure of latitude to shape a 
sensible remedial scheme that best comports with the 
statute." Gebser v. Lago Vista Independent Sch. 
Dist. 524 U.S. 274. 284-85. 118 S.Ct. 1989. 141 
L.Ed.2d 277 (1998) ("Because Congress did not 
expressly create a private right of action under Title 
IX, the statutory text does not shed light on the scope 
of available remedies."). We l;lelieve this latitude 
allows us to restrict the availability of Title II 
monetary suits against the states in a manner that is 
consistent with Congress's Ll authority, and that 
thereby validly abrogates state sovereign immunity 
from private monetary suits under Title II. Indeed, 
since Congress expressly intended to abrogate the 
states' sovereign immunity under Title II, see42 
U .S.C. § 12202, it is particularly appropriate that we 
"fashion the scope of [the] implied right in a manner" 
that effectuates this aim and, at the same time, does 
riot offend the Constitution. Gebser. 524 U.S. at 
284, 118 S.Ct. 1989: see also Franklin v. Gwinnett 
Countv Pub/. Schs .. 503 U.S. 60, 66. 112 S.Ct. 1028. 
117 L.Ed.2d 208 0 992) ( "[A]lthough we examine 
the text and history of a statute to determine whether 
Congress intended to create a right of action, . we 
presume the availability of all appropriate remedies 
unless Congress has expressly indicated 
otherwise."(emphasis added) (citations omitted)). 
Moreover, to. do otherwise would lead to the 
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I 
following anomalous result: Congress passing a law 
that leaves the courts responsible for establishing the 
contours of the remedial scheme, only to have the 
courts adopt a scheme that compels a conclusion that 
the statute exceeds Congress's constitutional 
authority. Cf Public Citizen v. United States Dep't 
ofJustice, 491 U.S. 440, 465-66. 109 S.Ct. 2558. 105 
L.Ed.2d 377 (1989) (counseling that courts should 
avoid interpretations that would render a statute 
unconstitutional). 

The question, therefore, is how Title 11 monetary 
claims against the states can be limited so as to 
comport with Congress's U authority. The answer, 
we believe, is to require plaintiffs bringing such suits 
to establish that the Title ll violation was motivated 
by discriminatory animus or ill will based .on the 
plaintiffs disability. Government actions based on 
discriminatory animus or ill will towards the disabled 
are generally the same actions that are proscribed by 
the li'imrteenth Amendment-i.e., conduct that is based 
on irrational prejudice or wholly lacking a legitimate 
g<;ivemment interest. See James Leonard, *1124 
Damaged Remedv: Disabilitv Discrimination Claims 
against Stale Entities under the Americans with 
Disabilities Act after Seminole Tribe and Flores, 41 
Ariz. L.Rev. 651, 727-37 (1999). 

[221 .We believe that adopting any lesser culpability 
standard for Title II monetary suits against states 
would do little to achieve the congruence and 
proportionality required under U of the Fourteenth 
Amendment. The point is made clear by 
consider~tion of the next lower culpability standard 
available: allowing monetary awards upon a showing 
of an intentional or willful violation of Title II itself. 
Simply requiring a "knowing" violation of Title II 
would still leave states subject to monetary liability 
for the full spectrum of conduct proscribed by the 
title even though, as we have already discussed, these 
proscriptions far exceed th.e authority afforded 
Congress under U. In other words, only requiring 
proof of an intentional or willful violation would still 
leave state governments subjected to monetary 
liability for engaging in conduct that is 
constitutionally permissible. 

Qfil While we hold that a private suit for ~oney 
damages under Title II of the ADA may only be 
maintained against a state ifthe plaintiff can establish 
that the Title II violation was motivated by either 

discriminatory animus or ill will due to disability, we 
recognize direct proof of this will often be lacking: 
smoking guns are rarely left in plain view. To 
establish discriminatory animus, therefore, a plaintiff 
may rely on a burden-shifting technique similar to 
that adopted in McDonnell Douglas Corp. v. Green. 
411 U.S. 792, 802-05, 93 S.Ct. 1817, 36 L.Ed.2d 668 
(1973), or a motivating-factor analysis similar to that 
set out in Price Waterhouse v. Hopkins, 490 U.S. 
228, 252-258, I 09 S.Ct. 1775, I 04 L.Ed.2d 268 
(1989). 

To be sure, both the McDonnell Douglas and Price 
Waterhouse approaches will lessen a plaintiff's 
difficulty in establishing animus relative to what 
would be demanded under traditional rational basis 
review, which requires that .a plaintiff disprove the 
existence of any legitimate government justification. 
However, since both the McDonnell Douglas and · 
Price Waterhouse approaches center on ferreting out 
injurious irrational prejudice, which after all is the 
concern of the Fourteenth Amendment where the 
disabled are concerned, and since both leave the 
ultimate burden of proof for establishing animus on 
the plaintiff, we believe they comport with 
Congress's enforcement authority under §...2. See 
Kimel. 528 U.S. at 81, 120 S.Ct. 631 ("Congress' .§.2 
power is not confined to the enactment of legislation 
that merely parrots the precise wording of the 
Fourteenth Amendment."); see also City ofBoerne, 
521 U.S. at 532, 117 S.Ct. 2157 ("Preventive 
measures prohibiting certain types of [state] laws 
may be appropriate when there is reason to believe 
that many of the [state] laws affected by the 
congressional enactment have a significant likelihood 
of being unconstitutional."). 

(24] Having determined that a showing of 
discriminatory animus or ill will based on disability 
is necessary to recover damages under Title II in a 
private action against a state, we tum to the facts of 
the instant case. Garcia's allegations are devoid of 
any contention that SUNY or the other defendants 
were motivated by irrational discriminatory animus 
or ill will based on his alleged learning disability. 
The crux of Garcia's claim is simply that SUNY 
denied him the accommodations he sought, ·namely 
allowing him to take "an already scheduled 
Neuroscience ·make-up exam" after he had twice 
failed the course or adjusting his neuroscience grade 
to a passing mark. 
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Because Garcia's Title II claim does not allege 
discriminatory animus or ill will *113 based on his 
purported disability, we affirm the district court's 
grant of summary judgment dismissing it. 

· B. Section 504 of the Rehabilitation Act 

Garcia alleges that in denying him the reasonable 
accommodations he sought following his dismissal 
from the medical program, SUNY and the other 
defendants also violated § 504 of the Rehabilitation 
Act. 29 U .S.C. § 794(a). Section 504 provides in 
pertinent part that, 

[n]o otherwise qualified individual with a disability 
... shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial 
assistance .... 

Jd.SUNY does not dispute that at the time of the 
purported violation it was receiving federal financial 
assistance. 

[251 Because § 504 of the Rehabilitation Act and 
Title 11 of the ADA offer essentially the same 
protections for people with disabilities, fmsee 
Randolph v. Rodgers. 170 F.3d 850. 858 (8th 
Cir. 1999), our conclusion that Title II of the ADA as 
a whole exceeds Congress's authority under .§2 of the 
Fourteenth Amendment applies with equal force to § 
504 of the Rehabilitation Act.IlllHowever, unlike 
Title 11 of the ADA, ~ was enacted pursuant to 
Congress's authority under the Spending Clause of 
Article I. See U.S. Const. art. I, § 8, cl. 1. 

FN2. Indeed, the most significant distinction 
between Title II of the ADA and § 504 of 
the Rehabilitation Act is their reach. While 
Title II applies to all state and municipal 
governments, § 504 applies only to those 
government agencies or departments that 
accept federal funds, and only those periods 
during which the funds.are accepted. See 
Jim C. v. United States, 235 F.3d 1079, 1081 
(8th Cir.2000) (en bane) ("A State and its 
instrumentalities can avoid i...2Qi's waiver 
requirement on a piecemeal basis, by simply 

accepting federal 
departments and 
others."). 

funds · for some 
declining them for 

FN3. In Kilcullen v. New York State Dep't of 
Labor. 205 F.3d 77. 78-81 (2d Cir.2000), we 
relied on the legislative history of Title I of 
the ADA to hold that the employment 

· provisions of the Rehabilitation Act were 
valid exercises of congressional authority 
under U of the Fourteenth Amendment. 
See id. at 82 ("As Congress included 
identical unequivocal abrogation provisions 
in the ADA and the Rehabilitation Act, and 
as [Title I of] the ADA and Section 504 of 
the Rehabilitation Act impose identical 
obligations upon employers, the validity of 
abrogation under the twin statutes presents a 
single question for judicial review."). 
However, Kilcullen has since been implicitly 
abrogated by the Supreme Court's decision 
in Garrett, 121 S.Ct. at 965 ("The legislative 
record of [Title I of] the ADA, however, 
simply fails to show that Congress did in 
fact identify a pattern of irrational state 
discrimination in employment against the 
disabled."). 

[261 When providing funds from the federal purse, 
Congress may require as a condition of accepting 
those funds that a state agree to waive its sovereign 
immunity from suit in federal court. See College 
Savings Bank. 527 U.S. at 686-87, 119 S.Ct. 2219; 
see also South Dalcota v. Dole. 483 U.S. 203. 207. 
107 S.Ct. 2793, 97 L.Ed.2d 171 0987). Here, Garcia 
argues that § 2000d-7 of Title 42 operates as such a 
condition. Section 2000d-7 provides in pertinent part 
that, 

(a] State shall not be immune under the Eleventh 
Amendment of the Constitution of the United States 
from suit in Federal Court for a violation of Section 
504 of the Rehabilitation Act of 1973. 

[271[281(291 While we agree with Garcia that this 
provision constitutes a clear expression of Congress's 
intent to condition acceptance of federal funds on a 
state's waiver of its Eleventh Amendment immunity, 
that conclusion alone is not sufficient *114 for us to 
find that New York actually waived its sovereign 
immunity in accepting federal funds for SUNY. But 
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see Jim C. v. United States. 235 F.3d 1079, 1082 (8th 
Cir.2000) (en bane). As the Supreme Court instructed 
in College Savings Bank, 

[t]here is a fundamental difference between a State's 
expressing unequivocally that it waives its immunity 
and Congress's expressing unequivocally its intention 
that if the State takes certain action [e.g., accepting 
federal funds) it shall be deemed to have waived that 
immunity. 

College Savings Bank. 521 U.S. at 680-81. 119 S.Ct. 
2219. As is the case with the waiver of any 
constitutional right, an· effective waiver of sovereign 
immunity requires an "intentional relinquishment or 
abandonment of a known right or privilege." Id. at 
682. 119 S.Ct. 2219 (quoting Johnson v. Zerbst. 304 
U.S. 458, 464. 58 S.Ct. 1019. 82 L.Ed. 1461 (1938)) 
(emphasis added); see also College Savings Bank. 
527 U.S. at 682, 119 S.Ct. 2219 ("State sovereign 
immunity, no less than the right to trial by jury in 
criminal cases, is constitutionally protected."); see 
also McGintv v. New York. 251 F.3d 84, 95 (2d 
Cir.2001) (noting "stringent" standard for finding 
waiver of state sovereign immunity). And in 
assessing whether a state has made a knowing and 
intentio~al waiver, the Supreme Court has instructed 
that "every ·reasonable presumption against waiver'' 
is to be indulged. College Savings Bank. 527 U.S. at 
682, 119 · S.Ct. 2219 (internal quotation marks 
omitted). 

UQl Turning to the instant case, we are unable to 
conclude that New York in fact waived its sovereign 
immunity against suit under 12.!M. when it accepted 
federal funds for SUNY. At the time that New York 
accepted the conditioned funds, Title II of the ADA 
was reasonably understood to abrogate New York's 
sovereign immunity under Congress's Commerce 
Clause 'authority. Indeed, the ADA expressly 
provided that "[a] State shall not be immune under 
the eleventh amendment to the Constitution of the 
United States from an action in [a] Federal'or State 
court of. competent jurisdiction for a violation .... "42 
U.S.C. § 12202. Since, as we have noted, the 
proscriptions of Title II and .§_jQ1 are virtually 
identical~ a state accepting conditioned federal funds 
could not have understood that in doing so it was 
actually abandoning its sovereign immunity from 
private damages suits, College Savings Bank. 527 
U.S. at 682. 119 S.Ct. 2219. since by all reasonable 

appearances state sovereign immunity had already 
been lost,ft!.!.see Kilcullen. 205 F.3d at 82. 

FN4. We recognize that an argument could 
be made that if there is a colorable basis for 
the state to suspect that an express 
congressional abrogation is invalid, then the 
acceptance of funds conditioned on the 
waiver might properly reveal a knowing 
relinquishment of sovereign immunity. This 
is because a state deciding to accept the 
funds would not be ignorant of the fact that 
it was waiving its possible claim to 
sovereign immunity. 

Even supposing such an argument to have 
merit, we would still conclud~ that New 
York did not waive its sovereign 
immunity here. This is. because 
throughout the entire period involved in. 
this dispute during which SUNY was 
accepting federal funds-September 1993 

· until August 1995-even the most studied 
scholar of constitutional law would have 
had little reason to doubt the validity of 
Congress's asserted abrogation of New 
York's sovereign immunity as to private 
damage suits under Title IL Compare 
Pennsvlvania v. Union Gas Co .. 491 U.S. 
1, 19-20, 109 S.Ct. 2273, 105 L.Ed.2d 1 
( 1989) (plurality opinion) (holding that 
Interstate Commerce Clause granted 
Congress the power to abrogate state 
sovereign immunity), with Seminole 
Tribe. 511 U.S. at 72-73, 116 S.Ct. 1114 
Cl 996) (expressly "overruling Union Gas 
" and holding that "Article I cannot be 
used to circumvent the constitutional 
limitations placed upon federal 
jurisdiction" by the Eleventh 
Amendment). Compare also Katzenbach 
v. Morgan. 384 U.S. 641, 651-52 n. 10. 86 
S.Ct. 1717. 16 L.Ed.2d 828 (1966) 
(suggesting in dicta that Congress can 
increase the substantive protections of the 
Fourteenth Amendment under its Ll 
authority), with Citv of Boerne, 521 U.S. 
at 527-29. 117 S.Ct. 2157 (1997) (stating 
that "[t]here is language in ... Katzenbach 
v. Morgan ... which could be interpreted as 
acknowledging a power in Congress to 
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enact legislation that expands the rights 
contained in .§.....J. of the Fourteenth 
Amendment" but holding that, in fact, no 
such authority exists). 

Accordingly, Garcia's § 504 damage claim against 
New York fails because New *115 York had not 
knowingly waived its sovereign immunity from 
suit.00 

FN5. Several of our sister circuits have held 
that a state's acceptance of federal funds 
constitutes a waiver of its sovereign 
immunity from suit under § 504 of the 
Rehabilitation Act. See, e.g., Jim C.. 235 
F.3d at 1082: Clark v. Ca/i(Ornia, 123 FJd 
1267. 1271 (9th Cir.1997). These cases are 
unpersuasive because they focus exclusively 
on whether Congress clearly expressed its 
intention to condition waiver on the receipt 
of funds and whether the state in fact 
received the funds. None of these cases 
considered whether the state, in accepting 
the funds, believed it was actually 
relinquishing its right to sovereign immunity 
so as to make the consent meaningful as the 
Supreme Court required in College Savings 
Bonk. 527 U.S. at682. 119 S.Ct. 2219. 

C. Related Observations 

illl Two final points deserve mention. First, prior to 
today, we have held that a plaintiff may recover 
money damages under either Title II of the ADA or § 
504 of the Rehabilitation Act upon a showing of a 
statutory violation resulting from "deliberate 
indifference" to the rights secured the disabled by the 
acts. Bartlett v New York State Bd of Law 
Examiners, 156 F.3d 321, 331 (2d Cir.1998), vacated 
on other grounds by527 U.S. 1031, 119 S.Ct. 2388. 
144 L.Ed.2d 790 Cl 999); see also Duvall v. County of 
Kitsap. 260 F.3d 1124. 1138-42 (9th Cir.200]). 
Although today's decision alters that holding by 
requiring proof of discriminatory animus or ill will 
for Title l1 damage claims brought against states, 
nothing we have said affects the applicability of the 
deliberate indifference standard to Title II claims 
against non-state governmental entities. Moreover, 
deliberate indifference remains the necessary 
showing for § 504 claims since the Rehabilitation Act 
was enacted pursuant to Congress's Spe,nding Clause 

authority and therefore does not require that damage 
remedies be tailored to be congruent and proportional 
to the proscriptions of the Fourteenth Amendment.~ 

FN6. Where Spending Clause legislation is 
concerned, the Supreme Court has generally 
adopted deliberate indifference as the 
necessary showing for private damage 
recoveries. See, e.g., Davis v. Monroe 
County Bd. ofEduc .. 526 U.S. 629. 643-47. 
119 S.Ct. 1661, 143 L.Ed.2d 839 Cl999l: 
Gebser, 524 U.S. at 290-91, 118 S.Ct. 1989. 
Adoption of this standard has been based on 
a general recognition that "Congress surely 
did not intend for federal moneys to be 
expended to support the iritentional actions it 
sought by statute to proscribe." Frankl in, 
503 U.S. at 75. 112 S.Ct. I 028: Guardians 
Ass'n, 463 U.S. at 597-99. I 03 S.Ct. 3221. 

Im Second, our holding that private damage claims 
under Title II require proof of discriminatory animus 
or ill will based on disability does not affect Title !I's 
general applicability to the states, see Garcia v. San 
Antonio Metro. Transit Auth., 469 U.S. 528. 555-57. 
105 S.Ct. 1005, 83 L.Ed.2d I 016 Cl 984), as no such 
challenge was raised in this appeal, cf Thompson. 
258 F.3d at 1255 n. 11. Thus, actions by private 
individuals for injunctive relief for state violations of 
Title II have not been foreclosed by today's decision, 
see Ex parte Young. 209 U.S. 123. 28 S.Ct. 441. 52 
L.Ed. 714 Cl 908); see also Garrett, 121 S.Ct. at 968 
11..2. 

CONCLUSION 

We have carefully considered the plaintiff's 
remaining contentions and find them * 116 without 
merit. Accordingly, the judgment of the district court 
dismissing the action is affirmed. 

Each side to bear its own costs for _this appeal. 

C.A.2 (N.Y.),2001. 
Garcia v. S.U.N.Y. Health Sciences Center of 
Brooklyn 
280 F.3d 98, 161 Ed. Law Rep. 759, 12 A.D. Cases 
538, 22 NDLR P 30 
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!>Greater Los Angeles Council on Deafness, Inc. v. 
Zolin 
C.A.9 (Cal.),1987. 

United States Court of Appeals,Ninth Circuit. 
OREA TER LOS ANGELES COUNCIL ON 

DEAFNESS, INC.; Barbara U. Sheridan and Joy 
Anne Maucere, individually and on behalf of all 
. others similarly situated, Plaintiffs-Appellants, 

v. 
Frank S. ZOLIN, individually and as Jury 

Commissioner for the County of Los Angeles; 
Raymond F. Arce, individually and as Director of 

Juror Services for the County of Los Angeles; 
County of Los Angeles; Superior Court of the State 

of California for the County of Los Angeles, 
Defendants-Appellees. 

No. 84-6448. 

Argued and Submitted Dec. 3, 1985. 
Submission Vacated Jan. 29, 1986. 

Ordered Resubmitted April 25, 1986. 
Decided March 11, 1987. 

Council on deafness and individuals brought action 
against county, jury commissioner, director of juror 
services, and superior court to challenge decision not 
to provide sign-language interpreters to enable deaf 
individuals to serve as jurors. The United States 
District Court for the Central District of California, 
Edward Rafeedie, J., 607 F.Supp. 175. entered 
judgment for county, superior court, commissioner, 
and director. Council and individuals appealed. The 
Court ofAppeals, Canby, Circuit Judge, held that: (I) 
director and commissioner were not shielded from 
liability by quasi-judicial or legislative immunity; (2) 
Eleventh Amendment immunity protected superior 
court, but did not protect county, commissioner, and 
director; and (3) past federal funding of relevant 
program supported action for damages and 
declaratory relief, but not injunctive relief, under 
statute, which prohibits discrimination against 
handicapped persons and programs receiving federal 
financial support. 

Affmned' in part, reversed in part, and remanded. 
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interpreters to. assist deaf individuals in jury service 
and, therefore, were not entitled to absolute, quasi· 
judicial immunity from monetary damages. 
Rehabilitation Act of 1973, § 504, 29 U .S.C.A. § 

794; U.S.C.A. Const.Amend. 14; West's 
Ann.Cal.Gov.Code § 11135. 

.Ql Civil Rights 78 C=t376(8) 

78 Civil Rights 
78Ill Federal Remedies in General 
--78k1372 Privilege or Immunity; Good Faith 

and Probable Cause 
78k1376 Government Agencies and 

Officers 
78k1376(8) k. Judges, Courts, and 

Judicial Officers. Most Cited Cases 
(Formerly 78k214(8), 78kl3.8(5)) 
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Jury commissioner and director of juror services, 
who decided not to provide sign-language 
interpreters to enable deaf individuals to serve as 
jurors, made executive, rather than legislative 
decision and, therefore, were not entitled to 
legislative immunity from liability for monetary 
damages, where commissioner and director were not 
empowered by legislative body to promulgate 
regulations to implement legislative will, and where 
commissioner and director did not use any particular 
procedure in arriving at decision not to provide 
interpreters. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794; West's Ann.Cal.Gov.Code§ 11135. 

ill Civil Rights 78 C=t376(8) 

78 Civil Rights 
781Il Federal Remedies in General 

78kl372 Privilege or Immunity; Good Faith 
and Probable Cause 

78kl376 Government Agencies and 
Officers 

78k1376(8) k. Judges, Courts, and 
Judicial Officers. Most Cited Cases 

(Formerly 78k214(8), 78k13.8(5)) 
Jury commissioner and director of juror services, 
who decided not ·to provide sign-language 
interpreters to enable deaf individuals to serve as 
jurors, were entitled only to qualified immunity and 
were protected from liability for monetary damages 
only if conduct did not violate clearly established 
statutory or constitutional rights of which reasonable 
person would have known. Rehabilitation Act of 

'1973, § 504, 29 U.S.C.A. § 794; West's 
Ann.Cal.Gov.Code § 11135. 

l.fil Civil Rights 78 C=t376(8) 

78 Civil Rights 
781Il Federal Remedies in General 
--78kl372 Privilege or Immunity; Good Faith 

and Probable Cause 
78k1376 Government Agencies and 

Officers 
78kl376(8) k. Judges, Courts, and 

Judicial Officers. Most Cited Cases 
(Formerly 78k214(8), 78kl3.8(5)) 

Jury commissioner and director of juror services, 
who waived good faith defense to liability for 
monetary damages for decision not to provide sign
language interpreters to enable deaf individuals to 
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serve as jurors, were not protected by qualified 
immunity. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794; West's Ann.Cal.Gov.Code § 11135. 

l.fil Civil Rights 73 €;::::;::;11350 

78 Civil Rights 
78III Federal Remedies in General 

78kl342 Liability of Municipalities and Other 
Governmental Bodies 

78k1350 k. Other Particular Cases and 
Contexts. Most Cited Cases 

(Formerly 78k206(2. l), 78k206(2), 78!<13.7) 
Evidence that county paid salaries and benefits of 
jury commissioner and director of juror services and 
that commissioner, director, and judge relied upon 
advice of county council regarding responsibilities 
toward deaf jurors established county's participation 
in decision of commissioner and director not to 
provide sign-language interpreters to enable deaf 
individuals to serve as jurors and, therefore, 
established county's liability for damages, if statute, 
which prohibits discrimination against handicapped 
persons in programs receiving federal financial 
support, was violated. Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794; West's Ann.Cal.Gov.Code § 

11135. 

l1l Federal Courts 170B €=:-'270 

1708 Federal Courts 
170BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
I 70BIV(A) In General 

170Bk268 What Are Suits Against States 
170Bk270 k. Cities or Other Political 

Subdivisions, Actions Involving. Most Cited Cases 
County enjoyed no Eleventh Amendment immunity 
from liability for monetary damages in connection 
with decision of jury commissioner and director of 
juror services not to provide sign-language 
interpreters to enable deaf individuals to serve as 
jurors. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794; U.S.C.A. Const.Amend. 11; West's 
Ann.Cal.Gov.Code§ 11135. 

lfil Federal Courts l 70B 1(:;::::;:;1269 

1708 Federal Courts 
--!70BJV Citizenship, Residence or Character of 
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Parties, Jurisdiction Dependent on 
l 70BIVCAl In General 

I 70Bk268 What Are Suits Against States 
170Bk269 k. State Officers or 

Agencies, Actions Against. Most Cited Cases 
(Formerly I 70Bk268. I, l 70Bk268) 

Suit against superior court was suit against state, 
which was barred by Eleventh Amendment 
immunity. U .S.C.A. Const.Amend. 11; West's 
Ann.Cal. Const. Art. 6. §§ I,~-

J.21 Federal Courts 170B €;;;:>270 

170B Federal CourtS 
l 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
I 70BJV(A) In General 

l 70Bk268 What Are Suits Against States 
l 70Bk270 k. Cities or Other Political 

Subdivis\ons, Actions Involving. Most Cited Cases 
Lawsuit against jury commissioner and director of 
jur~r services, which would be satisfied from county 
treasury, was not barred by Eleventh Amendment 
immunity. U.S.C.A. Const.Amend. 11. 

l1fil Civil Rights 78 (;::;;>1055 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl055 k. Publicly Assisted Programs. Most 

Cited Cases 
(Formerly 78kl26, 78k9. 16) 

Termination of federal funding should not bar claim 
for damages under statute, which prohibits 
discrimination against handicapped persons in 
programs receiving federal financial support. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794. 

1!!l Civil Rights 78 (;::;;>1456 

78 Civil Rights 
78Ill Federal Remedies in General 

78k 1449 Injunction 
78kl456 k. Other Particular Cases and 

Contexts. Most Cited Cases 
(Formerly 78k262. l, 78k262, 78kl3.2(1)) 

Prior termination of federal funding without any 
indication that it would be renewed barred injunction 
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ordering end to discriminatory behavior, in that 
statute, which prohibits discrimination against 
handicapped persons in programs receiving federal 
financial support, did not prohibit discrimination 
against handicapped as such, but simply barred use of 
federal funds to support programs or activities that 
discriminated; declining to follow Bachman v. 
American Societv of Clinical Pa1holagists, 577 
F.Supp. 1257 CD.NJ.). Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794. 

J.ll.l Declaratory Judgment 11 SA (;::;;>8 

I I 8A Declaratory Judgment 
I I SAi Nature and Grounds in General 

l 18AICA) In General 
l l 8Ak8 k. Termination or Settlement of 

Controversy. Most Cited Cases 
Declaratory relief should be denied when it will not 
aid in clarifying and settling legal relations in issue 

· and when it will not terminate proceedings and afford 
parties relief from uncertainty and controversy faced. 
Fed.Rules Civ.Proc.Rule 57. 28 U.S.C.A. 

J.!1l Declaratory Judgment 118A (;::;;>41 

l I 8A Declaratory Judgment 
I I SAi Nature and Grounds in General 

I 18Al(C) Other Remedies 
1 I 8Ak4 l k. Existence and Effect in 

General. Most Cited Cases 
Existence of other remedies does 
appropriate declaratory relief. 
Civ.Proc.Rule 57. 28 U.S.C.A. 

not preclude 
Fed.Rules 

M Declaratory Judgment I ISA €=-395 

I I SA Declaratory Judgment 
I 18AIII Proceedings 

I 18AIIl<Hl Appeal and Error 
l 18Ak392 Appeal and Error 

l l 8Ak395 k. Detennination and 
Disposition of Cause. MostCited Cases 
Recognition that program definition was highly case
specific matter did not resolve question whether 
declaratory relief was properly denied in case 
alleging that decision not to provide sign-language 
interpreters to enable deaf individuals to serve as 
jurors violated statute, which prohibits discrimination 
against handicapped persons in program receiving 
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federal financial support; thus remand was necessary 
for determinations of unresolved issues. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
:z2i; Fed.Rules Civ.Proc~Rule 57. 28 U.S.C.A. 

.l!fil Civil Rights 78 €=1719 

78 Civil Rights . . . . 
78V State and Local Remedies 

78kl718 Right of Action; Nature and 
Grounds 

78kl719 k. In General. Most Cited Cases 
(Formerly 78k449, 78k68) 

Private right of action was permitted by California 
statute, which prohibits discrimiilation on basis of 
ethnic group identification, religion, age, sex, color, 
or physical or mental disability by atiy program or 
activity receiving financial assistance from state; 
West's Ann.Cal.Gov.Code §§ 11135, 11136, .!.1fil. 
19230(a). 

I!.fil'C:onstitutional Law 92.~726 

92 Constitutional Law 
- 92VI Enforcenieiit of Constitutional Provisions 

92YICA) Persons Entitled to Raise 
Constitutional Questions; Standing 

92YICA)4 Particular Constitutional 
Provisions in General 

92k726 k. Discrimination in General. 
Most Cited Cases 

(Formerly 92k42..!(1), 92k42.l) 
Council on deafness had sufficient stake in outcome · 
of controversy to have standing to maintain challenge 
to decision of jury commissioner and director of juror 
services not to provide sign-language interpreters to 
enable deaf individuals to · serve as jurors. 
Rehabilitation Act of 1973, §. 504, 29 U.S.C.A. § 
:z2i; U.S.C.A. Const. Art. 3. § i et seq. · 

1!11 Civil Rights 78 €°=1331(4). 

78 Civil Rights 
78III Federal Remedies in General· 

78k1328 Persons Protected and Entitled to 
Sue 

78kl331 Persons Aggrieved, and Standing 
in General · · · 

78kl33 H4) k Criminal Law 
Enforcement; Prisons. Most Cited Cases 
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(Formerly 78k201, 78k13.6) 
Council on deafness challenging decision of jury 
commissioner and director of juror services not to 
provide sign-language· interpreters to enable deaf 
individuals to serve as jurors was entitled to invoke 
statute, which prohibits discrimination against 
handicapped persons in programs receiving federal 
financial support, if claim was for expenses 
reasonably and foreseeably expended to secure for 
handicapped juror and interpreter that county, 
commissioner, and director were legally obligated to 
provide, and, therefore, had standing; , declining to 
follow Sanders v. Marquette Public Schools. 561 
F.Supp. 1361 CW.D.Mich.). Rehabilitation A~t of 
1973, § 504, 29 U.S.C.A. § 794; U.S.C.A. Const. Art. 
J...ll et seq. · 

I.!fil Federal Courts I ?OB €°=41 

170B Federal Courts ·,, · :·, ·· · .,. · · : 
170BI'Jurisdiction and Powers in General · 

170BICB) Right to Decline Jurisdiction; 
Abstention Doctrine 

l 70Bk41 k. . Nature and Grounds. in 
General. Most Cited Cases 
Abstention was not appropriate where no pending 
state proceeding existed. 

. ll2J. ·Federal Courts l 70B €=617 

170B Federal Courts 
l 70BVIII Courts of Appeals 

170BVIII(D) Presentation and Reservation in 
Lower Court ofGrounds of Review · 

l 70BVIIIIDl 1 Issues and Questions in 
Lower Court 

l 70Bk617 k. Sufficiency of 
Presentation of QUesticins. Most Cited Cases· 
Council on deafness and deaf individuals alleging· 
violations of due process and equal protection as 
result of decision of jury commissioner lll!d ,director 
of juror services not to provide sign:language 
interpreters to enable deaf individuals to serve as 
jurors waived constitutional claims.,by fajl,h1g to pre,ss 
them adequately before district: court _and by relying 
solely on statutory cl.~ims. Rehabiljl!ltion Act of 
1973, § 504, 29 U.S.C.A. § 794;' U.S.C.A. 
Const.Amend. 14. · 

' ~. . . : ..... 

*1106 Stanley Fleishman, Los Angeles, Cal., for 
plaintiffs-appellants. · 
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De Witt W. Clinton, Frederick R. Bennett, Deputy, 
Los Angeles, Cal., for defendants-appellees. 

Appeal from the United States District Court for the 
Central District of California. 

Before FLETCHER, PREGERSON and CANBY, 
Circuit Judges. 

CANBY, Circuit Judge: 
The Greater Los Angeles Council on Deafness 
(GLAD) and deaf individuals Barbara Sheridan and 
Joy Ann Maucere appeal an adverse judgment in 
their suit against Los Angeles County, its superior 
court, its jury commissioner, Frank Zolin, and its 
director of juror services, Raymond Arce. Appellants 
sought monetary, injunctive and declaratory relief 
after county officials refused to provide, at public 
expense, sign-language interpreters ("interpreters") to 
enable deaf individuals to serve as jurors. This 
refusal, appellants argue, violates their fourteenth 
amendrtient rights to equal protection and due 
process, as well as statutory rights under section 504 
of the Rehabilitation Act, 29 U.S.C. § 794 (J 9S2l, 
and Cal.Gov'! Code § 1I135 (West 1980).f.til 

FNI. In their complaint, appellants also 
alleged violation of 31 U.S.C. § 6716(b)(2), 
which prohibits discrimination on the basis 
of handicap by state and local government 
agencies that receive revenue sharing funds. 
The district court denied relief under the 
Revenue Sharing Act because of appellants' 
failure to exhaust the prescribed 
administrative remedy before suing. 
Appellants do not challenge this ruling on 
:appeal. 

BACKGROUND 

The facts are not disputed. On January I, 1981, a 
change in California law made hearing-impaired as 
well as other handicapped persons competent to serve 
as jurors. Cal.Civ.Proc.Code §§ 198, 205 (West 
1982).1'.t:ll In March 1981, appellants Sheridan and 
Maucere received summonses to appear . for jury 
service in Los Angeles County Superior Court. Both 
women sent letters to the court explaining that their 
ability to' serve depended on whether the court would 
provide them with interpreters at public expense.ffil 
Appellee Arce responded that there was no provision 
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for payment of an interpreter and excused them from 
jury service. 

FN2. Under related provisions, a party may 
challenge a hearing-impaired venireman for 
cause, but interpreters must be admitted into 
the jury room once a deaf person is seated. 
Cal.Civ .Proc. Code §§ 602(2), 610 (West 
Suop.1986). 

FN3. All parties concede that the individual 
appellants are fully competent to serve as 
jurors and that they declined to serve only 
because of the expense of providing their 
own interpreter. 

In August and September 1981, GLAD paid more 
than $2000 for an interpreter to assist Nathan 
Shapiro, a deaf person who served as an alternate 
juror in a civil trial for 22 days. After unsuccessfully 
seeking reimbursement from the County for this 
expense, GLAD, joined by appellants Sheridan and 
Maucere, brought this action. After a bench trial, the 
district court entered judgment for defendants. See 
Greater Los Angeles Council on Dearness, Inc. v. 
Zolin 607 F.Supp. 175 CC.D.Cal.1984) (hereinafter 
GLAD ). The court later confinned its ruling by 
denying plaintiffs' motion under Fed.R.Civ.P. 59(e), 
and plaintiffs brought this timely appeal. . We now 
affirm in part, reverse in part and remand. 

DISCUSSION 

I. THE CLAIM UNDER SECTION 504 

A. Section 504 

Section 504 by its terms prohibits discrimination 
against handicapped persons in * 1107 pro grams 
receiving federal financial support.™ As the district 
court stated, section 504 was enacted as a general 
civil rights provision for the handicapped, designed " 
'to prevent discrimination against all handicapped 
individuals in employment, housing, 
transportation, education, health services, or any 
other Federally-aided programs.' " GLAD. 607 
F.Supp. at· 180 (quoting S.Rep. No. 1297, 93rd 
Cong., !st Sess. reprinted inl974 U.S.Code Cong. & 
Adrnin.News 6373, 6388). We have recognized a 
private right of action under section 504, Kling v. 
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Countv of Los Angeles. 633 F.2d 876. 878 (9th 
Cir.1980), and plaintiffs suing under section 504 may 
pursue the full panoply of remedies, including 
equitable relief and monetary damages, see Kling v. 
County oflos Angeles. 769 F.2d 532. 534 (9th Cir.) 
(damages), rev'd on other grounds,414 U.S. 936. 106 
S.Ct. 300. 88 L.Ed.2d 277 (! 985); Kling. 633 F.2d at 
879 (injunction); see also Bachman v. American 
Society of Clinical Pathologists. 577 F.Supp. 1257. 
1262 (D.N.J.1983), 

FN4. Section 504, 29 U.S.C. § 794 0982), 
provides, in pertinent part: 

No otherwise qualified handicapped 
individual in the United States ... shall, 
solely . by reason of his handicap, be 
excluded from the participation in, be 
denied the benefits of, or be subjected to 
discrimination under any program or 
activity rece1vmg Federal financial 
assistance .... 

As the district court further noted, to prove a section 
504 violation, the plaintiffs must show (I) that 
hearing-impaired people are "handicapped persons" 
under the Rehabilitation Act, (2) that they are 
"otherwise qualified" to serve as jurors, (3) that the 
relevant program is federally funded, and ( 4) that the 
refusal to provide interpreters prevents deaf people 
from serving as jurors. See Bentivegna v. U.S. Dep't. 
ofLabar 694 F.2d 619. 621 (9th Cir.1982). 

ill The district court, however, never reached the 
ultimate question whether section 504 requires the 
defendants to provide sign-language interpreters for 
jurors serving in the Superior Courts. Although 
appellants urge us to decide that issue on this appeal, 
it would be inappropriate for us to do so when the 
district court has not addressed this issue.EW. The 
issues that are ·properly before us are those upon 
which the district court ruled in denying relief to 
appellants. We tum to them now. 

FN5. We similarly do not reach subissues of 
fact that the district court did not rul.e upon. 
An example is the question whether the lack 
of interpreters effectively barred deaf 
persons from serving as jurors, or whether 
other measures such a lip-reading or use of 
hearing aids could serve in place of 
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interpreters. 

8. Denial of Monetary Relief 

The district court denied monetary relief because it 
found the defendants either shielded by immunity or 
uninvolved with the jury-selection process. 

1. Quasi-judicial Immunity 

ill The district court held that the individual' 
defendants were immune from a damage award 
because they were shielded by absolute "quasi
judicial immunity." See, e.g .. Mitchell v. Forsyth. 
4 72 U.S. 511, 105 S.Ct. 2806. 2812. 86 L.Ed.2d 411 
(1985); Imbler v. Pachtman. 424 U.S. 409. 430. 96 
S.Ct. 984. 994-95, 47 L.Ed.2d 128 (! 976). The 
district court relied heavily on our decision in 
Pomerantz v. County o{Los Angeles. 674 F.2d 1288. 
1291 (9th Cir.1982). In· Pomerantz, a case 
superficially similar to 'this case, blind citizens 
challenged their exclusion from Los Angeles County 
juries. We affinned the district court's determination 
that the court officials were shielded by quasi-judicial 
immunity. It so happens that among the court 
officials who were found immune in Pomerantz are 
the very ones who are individual defendants here. We 
nonetheless disagree with the district court's ruling 
that defendants Arce and Zolin are entitled to an 
absolute immunity in this case.El::!§ 

FN6. The type of immunity to which a 
public official is entitled is a question of 
law, reviewed here de novo. Sile United 
States v. McConnev, 728 F.2d 1195. 1201 
(9th Cir.), cert. denied,469 U.S. 824, I 05 
S.Ct. I 0 I, 83 L.Ed.2d 46 (! 984) .. 

When deciding whether a public official is immune 
from liability for acts performed in his official 
capacity, qualified immunity is the general rule and 
absolute immunity "1108 the exceptional case. See, 
e.g .. Harlow v. Fitzgerald, 457 U.S. 800. 807. 102 
S.Ct. 2727. 2732. 73 L.Ed.2d 396 (1982); Butz v. 
Economou, 438 U.S. 478. 506-07. 98 S.Ct. 2894, 
2910-11. 57 L.Ed.2d 895 (1978). The burden is on 
the official claiming the immunity to demonstrate 
that public policy requires recognition of an absolute 
immunity in his case. Harlow, 457 U.S. at 808, I 02 
S.Ct. at 2733; Butz. 438 U.S. at 506-07, 98 S.Ct. at 
2910-1 I. It is well-settled that the immunity to which 
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a public official is entitled depends not on the 
official's title or agency, but on the nature of the 
function that the person was performing when taking 
the actions that provoked the lawsuit. E.g., Mitchell. 
I 05 S.Ct. at 2813: Imbler, 424 U.S. at 430. 96 S.Ct. 
at 994-95: Bothke v. Fluor Engineers & 
Constructors, Inc., 713 F.2d 1405. 1412 (9th 
Cir.1983), vacated on other grounds,468 U.S. 1201, 
104 S.Ct. 3566. 82 L.Ed.2d 867 (1984). 

Quasi-judicial immunity, like judicial immunity, 
derives historically from the recognition that 
participarion in the court system raises a significant 
risk of "entanglement in vexatious litigation." 
Mitchell, 105 S.Ct. at 2813. As the Supreme Court 
has recognized: 

The judicial process is an arena of open conflict, and 
in . yirtually every case there is, if not always a 
winner, at least one loser. It is inevitable that many of 
those who lose will pin the blame on judges, 
prosecutors, or witnesses and will bring suit against 
them in an effort to relitigate the underlying conflict. 

Jd· Quite obviously, similar blame might also be 
pinned on other court officials variously responsible 
for assisting in an adjudication, such as the clerk of 
the court, or the persons responsible for selecting 
eligible potential jurors. Accordingly, we held in 
Pomeran,tz that the Los Angeles County Superior 
Court's jury administration personnel were entitled to 
quasi-judicial immunity for actions they performed in 
determining the eligibility of potential jurors to serve. 

See Pomerantz, 674 F.2d at 1290-91. 

The district court here apparently believed that, as in 
Pomerantz, the individual defendants were engaged 
in the juror-selection process when the complained-of 
acts occurred. This was error. 

In Pomerantz, the challenge was to defendants' 
exclusion of blind persons from juries as unqualified. 
By contrast, there exists no question here that the 
deaf plaintiffs are perfectly qualified to serve as 
jurors. The challenge is to defendants' determination 
that they need not provide these handicapped 
persons, defined by state statute to be generally 
eligible for jury service, with the reasonable 
accommodations necessary to permit them to 
participate in this important activity of citizenship. 
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Although the decisions challenged in this lawsuit 
were made in the course of defendants' official duties, 
they were not "an integral part of the judicial 
process," which has been seen as the lynchpin of both 
the judicial and quasi-judicial immunities. Imbler. 
424 U.S. at 430. 96 S.Ct. at 994-95; see Mitchell, 
105 S.Ct. at 2813: Richardson v. Koshiba, 693 F.2d 
911, 914 (9th Cir.1982). The individual defendants' 
actions in issue here are simply not the sort of actions 
that "have been the primary wellsprings of absolute 
immunities,"Mitchell, 105 S.Ct. at 2813. such as the 
quasi-judicial immunity. We conclude that 
defendants are not entitled to quasi-judicial 
immunity. 

2. Legislative immunity 

ill Nor was the . decision to deny interpreters a 
legislative one, as the district court alternatively held. 

See GLAD. 607 F.Supp. at 179 n. 8. It is true that 
Zolin and Arce were establishing a policy on behalf 
of the Los Angeles County Superior Court. But this 
was not a case where the officials involved were 
empowered by a legislative body to promulgate 
regulations to implement the legislative will. The 
record does not indicate that any formal rulemaking 
occurred or that defendants used any particu !ar 
procedure in arriving at their decision not to provide 
interpreters. The decisionmaking process here in no 
way resembled a legislative act in the traditional 
sense. Instead, faced with statutes declaring deaf 
persons generally qualified to *1109 serve as jurors, 
Zolin and Arce acted to execute those legislative 
mandates. Theirs was an executive decision. 
Legislative immunity does not shield it. 

We reject defendants' argument that this case is 
controlled by Supreme Court of Virginia v. 
Consumers Union 446 U.S. 719, 100 S.Ct. 1967, 64 
L.Ed.2d 641 (] 980). There, the Supreme Court held 
that state supreme court justices were immune from 
suits for acts performed in their legislative capacity. 
id. at 731-34, 100 S.Ct. at 1974-76. The justices had 
been sued over rules they had promulgated governing 
discipline of members of the State Bar. The rules in 
Consumers Union, therefore, constituted far more 
than an internal interpretation of how to implement a 
statute. The Court held that, in promulgating the 
rules, members of the state supreme court were the 
state's legislators. Id. at 734. 100 S.Ct. at 1975-76. 
The same cannot be said for Zolin and Arce with 
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respect to the policy at issue. 

3. Qualified Immunity 

ill Aside from their misplaced reliance on Pomerantz 
and Consumers Union, defendants do not point to 
anything that even arguably requires us to recognize 
an absolute immunity for them in the factual context 
presented here. See Butz. 438 U.S. at 505-06. 98 
S.Ct. at 2910-11. Accordingly, we conclude that the 
individual defendants here are entitled only to a 
qualified immunity, which protects them fully 
"insofar as their conduct does not violate clearly 
established statutory or constitutional rights of which 
a reasonable person would have known." Harlow v. 
Fitzgerald. 457 U.S. at818. 102 S.Ct. at2738 (1982). 

ill A qualified immunity does not help defendants in 
this case, however, because they waived their good 
faith defense.tlil We must, therefore, remand the 
plaintiffs' action for damages because the individual 
defendants are not, as the district court ruled, immune 
from liability for their actions here. 

FN7. Before stipulating to the waiver, the 
record shows that Arce testified that he was 
aware of section 504's requirement of 
reasonable accommodation to handicapped 
persons to persons otherwise ·qualified to 
serve as jurors. The same defendants, it 
appears, had previously agreed to settle a 
case brought by some potential jurors with 
physical disabilities who were barred from 
participation as jurors because of building
access problems. The defendants were 
therefore aware of section 504's general 
requirements when they decided not to 
provide interpreters. 

4. Lack of Involvement in Jury Selection 

The district court also ruled that Los Angeles County 
was not liable for damages here because it found that 
the County was uninvolved in the jury-selection 
process. GLAD. 607 F.Supp. at 179. The court again 
relied on Pomerantz, where we affirmed a similar 
district court finding. See Pomerantz. 674 F .2d at 
1291. ' 

lfil As we have already made clear, however, it is 
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irrelevant whether the County participated in the 
selection of jurors. The question here is whether the 
County participated .in the decision to deny plaintiffs 
the assistance of interpreters. On this point, the 
district court's findings compel us to conclude that it 
did. The County paid the salaries and benefits of both 
individual defendants. More important, the district 
court found that Arce, Zolin and a Superior Court 
judge sought and relied upon advice from the County 
Counsel regarding their responsibilities toward deaf 
jurors. Several meetings concerning the Court's 
responsibility to deaf jurors were held; and various 
County officials participated. The evidence indicates, 
therefore, sufficient County participation in the 
challenged practices to render it liable for damages if 
a violation of section 504 is found to have occurred. 

5. Eleventh Amendment Immunity 

Having determined that neither the individual 
defendants nor the County are immune from liability, 
we must still evaluate whether the eleventh 
amendment bars the lawsuit in any regard. The 
district court found the eleventh amendment 
inapplicable because the County, and not the State, 
was *1110 primarily responsible for funding, housing 
and operation of the Superior Court.I'Ni We cannot 
entirely agree. 

FN8. For example, the district court found 
that $4 7 million of the Superior Court's $52 
million budget in 1982 came from the 
Countv. GLAD, 607 F.Supp. at 178. 

In Atascadero State Hoso. v. Scanlon. 473 U.S. 234. 
105 S.Ct. 3142, 3149. 87 L.Ed.2d 171 (1985), the 
Supreme Court held that the Rehabilitation Act, and 
specifically section 504, did not abrogate the eleventh 
amendment bar to suits in federal court against the 
states. To the extent that the state is a defending party 
in this suit, Atascadero makes it clear that plaintiffs 
can seek neither damages nor equitable relief under 
section 504. The question is whether the state is 
being sued here. 

a) The County 

111 The eleventh amendment does not bar actions 
against cities and counties. See Aft. Healthv City 
School Dist. Board of Educ. v. Doyle, 429 U.S. 274. 
280. 97 S.Ct. 568. 572. 50 L.Ed.2d 471 (1977). It 
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therefore does not preclude the suit against the 
County . .Et!2 

·FN9. To the extent appellees argue that Los 
Angeles County may not be sued under the 
eleventh amendment due to its status as a 
:state political subdivision, the argument 
must fail. In Moor v. County of Alameda. 
411 U.S. 693. 718-20, 93 S.Ct. 1785. 1800-
01. 36 L.Ed.2d 596 0973), the Supreme 
Court specifically addressed and rejected 
this contention by another California county. 

b) The Superior Court 

ill More difficult are the questions whether the 
Superior Court or its employees may be sued. 
Although the County does pay most of the Superior 
Court's 'bills, state case law and constifutional 
provisions make clear that the Court is a State 
agency. SeeCal. Const. art. 6 §§ 1, 5 (West 
Supp.1986); Sacramento & San Joaquin Drainage 
Dist. v. Superior Court. 196 Cal. 414. 432. 238 P. 
687. 694' fl 925). The official name of the court is the 
Superior Court of the State of California; its 
geographical location within any particular county 
cannot change the fact that the court derives its power 
from the State and is ultimately regulated by the 
State. Judges are appointed by California's governor, 
and their salaries are established and paid by the 
Stiite. We conclude that a suit against the Superior 
Court is a suit against the State, barred by the 
eleventh amendment. See Shaw v. Cali(Orniti Dep't 
of Alcoholic Beverage Control, 788 F .2d 600. 603 
(9th Cir.1986). l'lilll 

FNlO. Since the eleventh amendment by its 
terms bars suits against a state "in law or 
equity," our holding necessarily applies also 
to plaintiffs' claims against the Superior 
Court for injunctive and declaratory relief. 

c) The Individual Defendants 

I2l In a technical sense, employees of the Superior 
Court are state employees despite the fact that they 
are paid by the County and are included in County 
employee-benefit plans. See Greenaway v. 
Workmen's Comp. App. Bd, 269 Cal.App. 2d 49, 53-
54. 57-59, 74 Cal.Rptr. 452, 455. 458-59 Cl969). 

· There is, then, a potential eleventh amendment 
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problem with suing these individuals. 

A functional approach governs the eleventh 
amendment's application to actions for money 
damages against state officials. Such actions are 
considered to be suits against the state, and thus 
barred, if" 'the state is the real, substantial party in 
interest.' " Pennhurst State School & Hospital v. 
Halderman. 465 U.S. 89, IOI. 104 S.Ct. 900, 908. 79 
L.Ed.2d 67 (1984) (quoting Ford Motor Co. v. 
Indiana Dep'I of Treasury 323 U.S. 459, 464. 65 
S.Ct. 347, 350. 89 L.Ed. 389 (1945)). We must look 
behind the pleadings to determine whether a decree 
in the case would operate in fact against the 
sovereign. If the judgment would actually run against 
the state treasury, the action is barred. Id. at I 01-
02,104 S.Ct. at 908-09; Shaw, 788 F.2d at 604. 

On the facts of this case, however, the district court 
found that the County, and not the State, would be 
responsible for any judgment that might be rendered. 
Our independent examination of the record shows 
this finding to be clearly correct. *1111 Because the 
state treasury is not in jeopardy, the action against the 
individual defendants for damages is not barred by 
the eleventh amendment. 

C. Denial of Equitable Relief 

1. Denial of the Injunction 

The district court refused appellants' request for a 
mandatory injunction ordering the County to provide 
interpreters without cost. The district court found that 
there was neither current, nor the likelihood of future, 
federal funding of the county court system. The 
system was, therefore, not subject to the mandate of 
section 504. See GLAD, 607 F.Supp. at 180-81. We 
review the factual finding for clear error and the legal 
conclusion de novo. United States v. McConnev, 
728 F.2d 1195, 1201 (9th Cir.) (en bane), cert. 
denied,469 U.S. 824. 105 S.Ct. I 01, 83 L.Ed.2d 46 
(1984). 

Our review of the record satisfies us that the finding 
was not clearly erroneous. Further, we agree with the 
district court that past federal funding provides no 
basis for an injunction under section 504. 

We recognize that at least one district court has held 
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otherwise. In Bachman v. American Society of 
Clinical Pathologists. 577 F.Supp. 1257. 1262 
CD.NJ. 1'983), the court stated that handicapped 
persons who are discriminated against by federal 
grantees, "may seek affirmative injunctive and 
comp!)nsatory relief under section 504, even though 
the federal financial assistance has terminated." The 
Bachman court cites no authority for this proposition, 
however, and past federal funding is not a factual 
characteristic of any of the cases it relied upon. 
Instead, the cases discuss matters fully resolved in 
this circuit, such as the existence of a private right of 
action under section 504 and the variety of remedies 
available to section 504 plaintiffs. 

llQ] We agree that the termination of federal funding 
should not bar a claim for damages. As the Bachman 
court recognized, the statute and implementing 
regulations are written in the present tense, see29 
U.S.C. § 794; 45 C.F.R. § 84.1 (1985). reflecting the 
fact that federal funding is conditioned on the 
recipient's simultaneous compliance with the anti
discrimination provisions of section 504. Bachman. 
577 F.Supp. at 1260. "Failure to comply with this 
condition ... constitutes a statutory violation which is 
not cured merely upon the discontinuance of the 
federal assistance." Id. at 1261. Ifa person suffers 
discrimination in violation of section 504, he may 
collect appropriate damages even if federal funding 
of the program has ended. 

[l1J We cannot agree, however, that an injunction 
ordering an end to discriminatory behavior may 
properly issue under section 504 where, as here, 
federal funding has ended and there is no indication 
that it will be renewed. The mandate of section 504 is 
simply inapplicable to future conduct unless there is a 
showing that the program or activity in issue is 
receiving, or in the future will likely receive, federal 
funding. The statute does not prohibit discrimination 
against the handicapped as such; it simply bars the 
use of federal funds to ~port programs or activities 
that so discriminate. See U.S. Dep't of 
Transportation v. Paralyzed Veterans of America, --
U.S. ----,106 S.Ct. 2705. 2711. 91 L.Ed.2d 494 
(1986). The district court properly denied the 
injunction. 

FNJ I. In this regard, section 504 is similar 
to other statutes placing conditions on the 
receipt of federal funding. One example is 
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Title .IX of the Education Amendments of 
1972, 20 U .S.C. § 168 ICa) Cl 982). which 
bars sex discrimination by any educational 
program or activity receiving federal 
funding. As the Supreme Court noted in 
Grove City College v. Bell. 465 U.S. 555. 
575. 104 S.Ct. 1211. 1222. 79 L.Ed.2d 516 
(1984), Congress may attach reasonable 
conditions to federal financial assistance. 
The recipients of federal funding are not 
thereby obligated to accept the conditions, 
however, because they "may terminate 
[their] participation in the ... program and 
thus avoid" the conditions imposed by the 
statute. Id. 

Section 504 is accordingly unlike 
provisions in the Civil Rights Act of 1964, 
in which Congress, in an exercise of its 
regulatory power, prohibited 
discrimination directly. E.g.,42 U.S.C. § 
2000a (1982); see Heart ofAtlanta Motel. 
Inc. v. United States. 379 U.S. 241. 245-
49, 85 S.Ct. 348, 351-53, 13 L.Ed.2d 258 
(1964). 

2. Denial of Declaratory Relief 

The district court also refused to grant *1112 
declaratory relief.fl!.U The court ruled that a 
declaration would not be useful because certain 
issues related to section 504 litigation were factually 
too case-specific to permit a general ruling on them. 
Accordingly, the court did not believe that a 
declaration would eliminate uncertainty about legal 
obligations under section 504 or prevent future 
litigation. 

llill, The court's decision concerning 
declaratory relief came in its denial of 
plaintiffs' post-trial motion under Rule 
59(e). It was not published. 

Whether or not to grant a declaratory judgment is a 
matter committed to the sound discretion of the 
district court. Doe v, Gallinot. 657 F.2d 1017, 1024 
(9th Cir.198 ll. But, with declaratory-judgment 
rulings, unlike many other discretionary acts, we 
must exercise our own discretion to determine the 
propriety of the district court's ruling. United States v. 
State of Washington. 759 F.2d 1353. 1356-57 (9th 
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Cir.1985) (en bane) (per curiam). As a result, we 
effectively review a district court's decision to grant 
or deny declaratory relief de novo. Guerra v. Sutton. 
783 F.2d 1371, 1376 (9th Cir.1986); Washington. 759 
F.2d at l362 (Nelson, J., dissenting in part). 

[12)[13] Declaratory relief should be denied when it 
will neither aid in clarifying and settling legal 
relations, in issue nor terminate the proceedings and 
afford the parties relief from the uncertainty and 
controversy they faced. E.g .. Washington, 759 F.2d 
at 1357; McGraw-Edison Co. v. Performed Line 
Products Co., 362 F.2d 339. 342 (9th Cir.), cert. 
denied,385 U.S. 919, 87 S.Ct. 229. 17 L.Ed.2d 143 
CJ 966). The decision to grant declaratory relief 
"should always be made with reference to the public 
interest,"Washington, 759 F.2d at 1357, recognizing 
that declarations can serve an important educational 
function for the public at large as well as for the 
parties to the lawsuit, Bilbrey v. Brown. 738 F.2d 
1462, 1471 (9th Cir.1984). Thus, the existence of 
other remedies does not preclude appropriate 
declaratory relief. Fed.R.Civ .P. 57. With these 
principles in mind, we tum to the propriety of 
denying declaratory relief in this case. 

In order to state a cause of action under section 504, a 
plaintiff must allege discrimination by or exclusion 
from a "program or activity" receiving federal 
financial 'assistance. 29 U .S.C. § 794.flill_ Plaintiffs 
must identify specifically the program or activity at 
issue when legal obligations, like those imposed by 
section 504, tum on the existence of federal funding. 

See Consolidated Rail Corp. v. Darrone, 465 U.S. 
624. 636, 104 S.Ct. 1248. 1255, 79 L.Ed.2d 568 
(1984); see also U.S. Dep't of Transportation V, 

Paralvzed Veterans of America. 477 'U.S. 597, 106 
S.Ct. 2705, 2714. 91 L.Ed.2d 494 0986) (relevant 
program ' or activity determined by reference to 
particular grant statute, not by reference to 
"hypothetical collective concepts"). 

FN13. The Supreme Court has recently 
commented on the financial assistance 
requirement. For purposes of section 504, 
we may not draw a distinction between 
direct or indirect federal aid. Moreover, 
"federal financial assistance" may be either 
monetary or nonmonetary. See U.S. Dep't 
of Transportation v. Paralyzed Veterans of 
America, 477 U.S. 597. 106 S.Ct. 2705, 
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2711-12 & n. IL 91 L.Ed.2d 494. 

The district court here concluded that the issue of 
which specific program was involved was 
sufficiently case-specific that a declaration would do 
little or nothing to eliminate uncertainty or prevent 
future litigation. The court relied on United States v. 
Universitv Hospital, 729 F.2d 144. 151 (2d 
Cir.1984), where the Second Circuit stated that "the 
issue of program-specificity cannot be properly 
analyzed iri the abstract, but instead requires a 
concrete set of facts." We agree that it is difficult to 
generalize in determining whether a sufficient nexus 
exists between a program receiving federal assistance 
and a plaintiff to support a section 504 action. Cf 
Tudyman v. United Airlines, 608 F.Supp. 739, 742 
CC.D.Cal.1984) (declining to decide program 
definition on summary judgment). 

fHl The recognition that program definition is often 
a highly case-specific matter does not resolve the 
question whether declaratory relief was properly 
denied here, however. This case appears to us quite 
similar to Bilbrey v. Brown, 738 F.2d 1462 (9th 
Cir.1984). There, the parents of two *1113 fifth
grade students sued to recover for allegedly unlawful 
searches of the students by school officiais. Plaintiffs 
sought both damages and a declaration that the 
searches violated the students' fourth amendment 
rights. A jury had found that the officials had acted in 
good faith, and it accordingly denied monetary relief 
on qualified-immunity grounds. The district court 
denied the declaration, apparently believing that it 
would serve no purpose. 

We reversed. We held that the district court had 
examined the usefulness of the declaration only from 
the defendants'. point of view. The court had ignored 
the fact that plaintiffs had been wronged and 
deserved to have their position vindicated even if 
damages were unavailable to compensate them. 
Further, we held that the district court had 
disregarded the public-education function that a 
declaration can serve. Because the searches were 
clearly unlawful, we ordered the district court to enter 
an appropriate declaration in plaintiffs' favor. Id. at 
1470-71. 

We conclude that we should remand this case for the 
district court to re-evaluate, in light of the 
applicability of Bilbrey, its decision denying 
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declaratory relief . .Elill Such relief might be 
appropriate as a vindication of plaintiffs' position and 
as a public statement of the extent of handicapped 
persons' rights under section 504. It may even 
forestall future litigation. See generally McGraw
Edison. 362 F .2d at 342-43. Whether declaratory 
relief is ultimately justified must, however, await 
determination of issues not yet resolved by the 
district court, including those of program specificity 
and the specific requirements of section 504 when 
federal funding is present. After exploration of those 
issues and any others that it finds to be appropriate, 
the district court may again exercise its discretion, in 
light of Bilbrey and our decision here, whether to · 
award declaratory relief. 

l'.Nli,. ·our reliance on Bilbrey should make 
clear that we also reject the district court's 
conclusion that the request for a declaration 
was moot due to an absence of current 
federal funding. In Bilbrey, we found that a 
bona fide controversy existed 
notwithstanding the fact that the students 
searched had both gone on to high school 
and that one of the defendant school 
officials had left his post. The declaration 
would still "seive to delineate important 
rights and responsibilities." Bilbrey. 73 8 
F.2d at 1471. 

II. THE CALIFORNIA STATUTE 

A. Private Right of Action Under Section 11135 

I.Ul Appellants object to dismissal of their pendent 
claim under Cal.Gov't Code § 11135 (West 
1980).1'.lfil The district court held that no private 
right of action existed under the state statute because 
of the existence of what it determined was a 
mandatory, exclusive administrative remedy. See 
GLAD. 607 F.Supp. at 182-83. We review questions 
of state law de novo. Matter of McLinn. 739 F .2d 
1395. 1398 (9th Cjr.1984) (en bane). 

FN15. Section 11135 provides: 

No person in the State of California shall, 
on the basis of ethnic group identification, 
religion, age, sex, color, or physical. or 
mental disability, be unlawfully demed 
the benefits of, or be unlawfully subjected 
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to discrimination under, any program or 
activity that is funded directly by the state 
or receives any financial assistance from 
the state. 

The question of a private right of action under section 
11135 has never been addressed by the California 
courts. Indeed, the statute has been mentioned in 
California cases only a few times. Nonetheless, we 
conclude, for reasons that follow, that California 
courts would likely construe the statute as supporting 
a private right of action. See Cort v. Ash 422 U.S. 
66. 78. 95 S.Ct. 2080. 2087-88. 45 L.Ed.2d 26 
(1975). 

While the section 11135 cases do not address 
whether a private right of action exists under the 
statute, the cases all involved private litigants, who, 
like plaintiffs here, were either handicapped persons 
or organizations of handicapped people.fl:ill 
Moreover, the similarity of language 
between*1114 section 11135 and section 504 clearly 
supports finding a private right of action under 
section 1113 5. See Kling v. Counf11 of Los Angeles. 
633 F.2d 876. 878 (9th Cir.1980) (private right of 
action under section 504). 

FN16. We are aware of only three cases 
actually construing section I I 13 5. Westside 
Communitv (or Independent Living v. 
Obledo. 33 Cal.3d 348, 657 P.2d 365. 188 
Cal.Rptr. 873 (1983), appears unhelpful as it 
involved an attempt by handicapped rights 
groups to compel promulgation of 
regulations to enforce Section 11135. Martin 
v. City o(Los Angeles. 162 Cal.AppJd 559, 
209 Cal.Rptr. 301 (1984). involved a suit by 
a handicapped person to compel 
architectural modifications to a police 
station. Although relief was denied, 
judgment was on the merits. Finally, People 
v. Levinson, 155 Cal.All!l.3d Supp. 13. 203 
Cal.Rptr. 426 (Super.1984), involved an 
unsuccessful challenge to a fine imposed on 
a deaf traffic offender. He argued under 
11135 that an interpreter should have been 
provided so that he could attend traffic 
school in lieu of his fine. Once again, the 
court reached the merits of the controversy. 

Also important to our decision is California's stated 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
824 



·e 

812 F.2d 1103 
812 F.2d 1103 

policy to achieve, insofar as possible, the "total 
integration of handicapped persons into the 
mainstream of society." In .re Marriage of Carnev. 
24 Cal.3d 725, 740, 598 P.2d 36. 44. 157 Cal.Rptr. 
383. 391 (1979) (citing section 11135 as one example 
of the state legislature's effort in this regard). Cal. 
Gov't Code § 11139 (West 1980), for example, 
mandates construing section 11135 and related civil 
rights provisions so as not to frustrate their purpose. 
Further, among the numerous handicapped rights 
statutes scattered throughout the California Codes is 
an unequivocal statement that it is California's policy 
"to enc.ourage and enable disabled persons to 
participate fully in the social and economic life of the 
state .... " Cal.Gov't Code § 19230(a) (West 1980). 
Refusing handicapped people an opportunity to 
vindicate their rights through private lawsuits would, 
in our view, be inconsistent with these statements of 
policy from California's legislature and courts. 

We reach our conclusion despite the existence of an 
administrative remedy not present in the federal 
statutof&Jcbeme. SeeCal.Gov't Code § 11136 (West 
1980). Section 11136. however, is not written in 
mandatory or exclusive terms. We do not read it as 
precluding a private judicial remedy. C/31 U.S.C. § 
672 \(a) (J 982) (Revenue Sharing Act remedy 
expressly barring private lawsuits until prescribed 
administrative remedy exhausted). Nor does the fact 
that the California legislature expressly provided for 
private rights of acti~n in certain articles of its 
Government Code necessarily indicate a legislative 
intent to preclude private actions to vindicate rights 
granted by other parts of the Code. Our conclusion is 
supported by section 11139, mandating liberal 
construction of the Code's civil rights provisions. 

FN 17. Section 11136 provides, in pertinent 
part: 

Whenever a state agency that administers 
a program or activity that is funded 
directly by the state or receives any 
financial assistance from the state, has 
reasonable cause to believe that a 
contractor, grantee, or local agency bas 
violated the provisions of Section 11135, 
or any regulation adopted to implement 
such section, the head of the state agency 
shall notify the contractor, grantee, or 
local agency of such violation and shall, 
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after considering all relevant evidence, 
detennine whether there is probable cause 
to believe that a violation of the 
provisions of Section 11135, or any 
regulation adopted to implement such 
section bas.occurred. In the event that it is 
detennined that there is probable cause to 
believe that the provisions of Section 
11135. or any regulation adopted to 
implement such section, have been 
violated, the head of the state agency shall 
cause to be instituted a hearing .. . to 
detennine whether a violation has 
occurred. 

The added enforcement possibilities created by 
permitting private lawsuits would, in our view, best 
effectuate a civil rights provision like section 11135. 
The reasons for recognizing a private right of action 
under section 504 seem applicable here. See Kling. 
633 F.2d at 878. Accordingly, we conclude that a 
private right of action exists under Cal.Gov'! Code § 

11.ill. 

B. The Eleventh Amendment 

Defendants argue that even if there is a·private right 
of action under section 11135, federal courts cannot 
grant relief because of the eleventh amendment. 
Pennhurst State School & Hosp. v. Halderman. 465 
U.S. 89, 124·25. 104 S.Ct. 900, 920-21. 79 L.Ed.2d 
67 0984) (federal courts lack jurisdiction to enjoin 
state institutions and state officials on the basis of 
state law). 

Under our ruling above, supra Part l(B)(5), 
defendants are clearly correct that the eleventh 
amendment bars the suit against the Superior Court. 
Equally clear is that the suit against the County is not 
barred. Again, the troublesome question is the suit 
against the individual defendants. *HIS We 
recognize that defendants are technically state 
employees. Nonetheless, because of the finding that 
relief against them will in fact constitute relief 
against the County, we conclude that the action based 
on section 11135 may proceed without violating the 
Pennhurst rule. 

Ill. GLAD'S STANDING TO SUE 

ilfil Appellees argue, apparently for the first time, 
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that GLAD lacks standing to bring an action under 
section 504.flfil Its argument, based on Cort v. Ash. 
422 U.S. 66. 78. 95 S.Ct. 2080. 2087-88. 45 L.Ed.2d 
26 Cl 975); accord Kling. 633 F .2d at 878. is that 
GLAD may not bring a private action under section 
504 because it is not a member of the class benefited 
by the statute. 

FN18. Appellees' claim is more a question 
of GLAD's entitlement to relief under 
section 504 more than a question of Article 
III standing to sue. For jurisdictional 
purposes, the record establishes that GLAD 
has a sufficient stake in the outcome of this 
controversy to maintain this action. See 

. Warth v. Seldin. 422 U.S. 490, 498-99. 95 
S.Ct. 2197. 2204-05. 45 L.Ed.2d 343 (1975); 
see also Valley Forge Christian College v. 
Amerjcans United tor Separation o( Church 
& State. Inc. 454 U.S. 464. 471-72. 102 
S.Ct. 752. 757-59. 70 L.Ed.2d 700 (1982). 

Appellees assert that this case is analogous to 
Sanders v. Marquette Public Schools. 561 F.Suon. 
1361, 1368-70 CW.D.Mich.1983). where the court 
held that a father of a handicapped child could not 
sue under section 504 for his personal pain and 
suffering and for alternative school expenses incurred 
when a school district allegedly denied his daughter's 
right to education. The father, the court held, was not 
in the class that Congress intended to benefit by 
enacting section 504. 

We cannot accept the Sanders ruling to the extent 
that it precluded the father from recovering expenses 
he incurred to .secure for his daughter an education 
that the school district was legally obligated to 
provide. The expenses were incurred for the 
daughter's benefit, and the father's relationship made 
the expenditures foreseeable and appropriate, and 
rendered him a suitable person to assert and enforce 
rights of his daughter. See Singleton v. Wulff: 428 
U.S. 106. 114-115. 96 S.Ct. 2868, 2874-75. 49 
L.Ed.2d 826 (1976) (plurality opinion). 

Ll11 This court has already held that organi:zations of 
or for handicapped persons have standing to sue for 
injunctive relief under section 504. Williams v. 
United States 704 F.2d 1162. 1163 (9th Cir.1983). 
GLAD is therefore clearly entitled to invoke section 
504 for some purposes. So long as its claim is for 
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expenses reasonably and foreseeably expended to 
secure for a handicapped juror an interpreter that the 
defendants were legally obligated to provide, we see 
no reason why GLAD, organized for the benefit of 
hearing-impaired persons, cannot maintain a damages 
action under section 504. Whether GLAD may 
actually -recover its expenses must await further 
litigation of the merits in district court; our holding is 
that GLAD has standing to litigate that claim. 

IV. CONSTITUTIONAL CLAIMS 

I!fil In their complaint, appellants alleged that refusal 
to provide them with an interpreter violated 
fourteenth amendment due process and equal 
protection. The district court found that these claims 
were waived because they were not mentioned during 
trial and because appellants' post-trial brief stated, 
"Because plaintiffs recognize that this case is better 
resolved without reaching a constitutional question, 
they do not here press their constitutional claim." 
Appellants refer to several points in the record where 
they contend they did raise the constitutional claims . 
during trial. They also argue that they did not waive 
the claims in their post-trial brief, but merely 
followed Campbell v. Kruse, 434 U.S. 808. 98 S.Ct. 
38. 54 L.Ed.2d 65 (1977) (vacating judgment based 
on constitutional claim and remanding for decision 
under section 504).lll.l.2 

FN19. Appellees argue that the federal 
courts should abstain from deciding the 
issue because the California statutes 
declaring handicapped people competent to 
serve as jurors have not been authoritatively 
construed. We reject the contention. First, 
abstention is a matter left to the trial court's 
sound discretion. Silberkleit v. Kantrowitz. 
713 F.2d 433. 435 (9th Cir.1983). Second, 
appellees seem to argue that this is an 
appropriate case for abstention under 
Younger v. Harris, 401 U.S. 37. 91 S.Ct. 
746, 27 L.Ed.2d 669 0971). The problem 
with this argument is that there is no 
pending state proceeding in this case. Most 
important, there is no indication that 
appellees ever raised the abstention 
argument below. As this is the first time the 
issue has been raised, it is not properly 
considered on appeal. Trans ·Container 
Services (Basel) A.G. v. Security 
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Cir.19851. 

il2l We agree with the district court's conclusion that 
plaintiffs waived their constitutional claims. 
Although the presumption is against waivers of 
constitutional rights, e.g., *11I6Brookhart v. Janis. 
384 U.S. I. 4. 86 S.Ct. 1245, 1246-47. 16 L.Ed.2d 
314 Cl 966), a party may waive constitutional claims 
by failing. to press them adequately before a court. 
Our review of the record indicates that, although 
plaintiffs included constitutional claims ·in the 
complaint, the case was in fact tried solely on the 
statutory claims. The constitutional claims were 
hardly mentioned outside of plaintiffs' counsel's 
opening remarks. Plaintiffs' statement in their post
trial brief only serves to reinforce what the trial 
record already makes clear-that plaintiffs relied only 
on their .statutory claims. Our preference for avoiding 
constitutional·.questions where possible, e.g., Jean v. 
Nelson. 472 U.S. 846. 105 S.Ct. 2992, 2997-98. 86 
L.Ed.2d 664 0 985); Campbell, 434 U.S. 808, 98 
S.Ct. 38. does not relieve litigants of the 
responsibility to present evidence and arguments on 
every claim they wish to pursue. The district court 
properly concluded that the constitutional claims had 
been abandoned. Cf Robert's Waikiki U-Drive, inc. 
v. Budget Rent-a-Car Svstems, Inc .. 732 F.2d 1403. 
1408-09 <9th Cir.19841. 

CONCLUSION 

To summarize, we hold that past federal funding of 
the relevant program can support an action for 
damages and declaratory relief under section 504. An 
injunction, however, may not be based on past 
funding .. 

We conclude that the district court erred in ruling that 
the individual defendants here were shielded from 
liability by quasi-judicial or legislative immunity. 
Moreover, the eleventh amendment does not bar the 
lawsuit in toto because the County, and not the State, 
will be responsible for any monetary judgment that 
may result. Because the Superior Court is a state 
entity, however, it must be dismissed on eleventh 
amendment grounds. 

We further conclude that the district court improperly 
held that there was no private right of action under 
Cal.Gov'! Code § 11135. We agree, however, that 

Page 15 

plaintiffs had abandoned their constitutional claims. 

In light of the foregoing, we affirm the district court's 
dismissal of the claim for injunctive relief under 
section 504 and of the constitutional claims against 
all defendants. We also affirm the dismissal of the 
entire action against the Superior Court. In all other 
respects, we reverse the judgment and remand for 
further proceedings consistent with this opinion. 
Appellants are entitled to costs. 

AFFIRMED IN PART, REVERSED IN PART AND 
REMANDED. 

C.A.9 (Cal.),1987. 
Greater Los Angeles Council on Deafness, Inc. v. 
Zolin 
812 F.2d 1103 

END OF DOCUMENT 
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P'Jones v. Illinois Dept. of Rehabilitation Services 
C.A.Ill., 1982. 

United States Court of Appeals,Seventh Circuit. 
Charles P. JONES, Plaintiff-Appellee, Cross

Appellant, 
v. 

ILLINOIS DEPARTMENT OF REHABILITATION 
SERVICES and James S. Jeffers, in his official 

capacity as Director of the Illinois Department of 
Rehabilitation Services, Defendants-Appellants, 

Cross-Appellees, 
v. 

ILLINOIS INSTITUTE OF TECHNOLOGY and Dr. 
Thomas L. Martin, Jr., President, Defendants-

., Appellees. 
Nos. 81-1267, 81-1312, 81-2478 and 81-2558. 

Argued March 31, 1982. 
Decided Sept. 27, 1982. 

Deaf college student brought action against college, 
its president, Illinois Department of Rehabilitation 
Services and its director alleging that failure of 
defenda(\ts to provide him with interpreter services 
violated· Rehabilitation Act. The United States 
District Court for the Northern District of T1linois. 
Eastern Division, 504 F.Supp. 1244, Joel M. Flaum, 
J., concluded that !DRS had primary responsibility 
for providing such services, fowid college's cross 
claim against !DRS for costs of services already 
provided. was barred and awarded student attorney 
fees, and appeals were taken. The Court of Appeals, 
Pell, Circuit Judge, held that: (l) student's graduation 
did not render his case moot; (2) regulations 
promulgated pursuant to the Act placed primary 
burden of providing interpreter services to deaf 
college student on IDRS; (3) trial court did not abuse 
its discretion in setting amowit of attorney fees 
student recovered; (4) failure of district court to make 
findings as to whether student was entitled to recover 
costs under Rehabilitation Act required reversal and 
remand; (5) court had jurisdiction to rule on college's 
standing wider the Act, for purpose of determining 
whether college was prevailing party; (6) college 
lacked standing to bring cross claim against IDRS; 
and (7) college was not a prevailing party entitled to 
award of attorney fees under the Act. 

Affirmed in part, and reversed and remanded in part. 
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Standard of review of trial court's award of attorney 
fees under Rehabilitation Act is limited to 
determination of whether court abused its discretion 
in setting fee award. Rehabilitation Act of 1973, § 
505(b), 29 U.S.C.A. § 794a!b). 
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78k1487 k. Amount and Computation. 

Most Cited Cases 
(Formerly 78k302, 78kl3.17(19), 170Ak2737.5) 

By adverting in detail to factors for evaluating 
attorney fees claims, trial court adequately evidenced 
proper exercise of its discretion in setting amount of 
fee award under Rehabilitation Act, and trial court 
did not abuse its discretion, in determining amount of 
reasonable fee, by taking into account fact that one of 
plaintiff's two claims was rejected. Rehabilitation Act 
of 1973, § 505(b), 29 U.S.C.A. § 794a(b). 
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Under Rehabilitation Act, award of attorney fees with 
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Rehabilitation Act of 1973, § 505(b), 29 U.S.C.A. § 
794a(b). 
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Failure of district court to make fmdings as to 
whether deaf student was entitled to recover costs 
under Rehabilitation Act required reversal and 
remand. Rehabilitation Act of 1973, § 505(b), 29 
U.S.C.A. § 794a(b). 
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Cases· 
(Formerly 170Bk681) 

After •entry of judgment, district court retained such 
jurisdiction of case as was necessary to determine 
issues essential to resolution of entitlement to award 
of attcirney fees under_ Rehabilitation Act, and 
therefore, district court had jurisdiction. to amend 
original judgment after it determined ~at college 
lacked standing and could not be prevailing party 
within meaning of Act. Rehabilitation Act 'of 1973, § 
505(b), 29 U.S.C.A. § 794a(b). 
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Coparty. Most Cited Cases · 
While cross cliiiID.s ·under Federal Rules cif Civil 
Procedure are within ancillary jurisdictioii cif court 
and do not require independent jurisdictional basis, 
such cross claims must assert plea ·for affirmative 
relief, not a mere allegation of complete defense 
against opposing party's claim, and must seek relief 
on behalf of party asserting it, not on behalf.of party 
other than· cross claimant. Fed.Rules Civ.Proc. Rule 
:13(g). 28 U.S.C:A. I·' 
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I 70A Federal Civil Procedure 
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I 70A Vll(C)3 Set-Offs, Counterclaims and 
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; l 70Ak786 k. Cross~Claim Agairist 

Coparty. Most Cited Cases 
Since college's cross claim against Illinois 
Department of Rehabilitation Services for costs of 
interpreter services already provided deaf student was 
essentially a method of presenting its defense against _. 
student, and further did not assert its own right to 
relief under Rehabilitation Act, ·but rather that iof 
student, college Jacked standing to bring its cross 
claim. Fed.Rules Civ:Proc,:'Rlile l 3(g). 2_8 U .S.C.A. · 

!131 Federal Civii Proced'iiie I"7oA ~103:4 ' 
.,( ,. ··. . . 

I 70A Federal Civil Procedure 
l 70AII Parties 

I 70AlICA) In General 
170Akl03.l Standing 

l 70Akl03.4 k. Rights of Third Parties 
or Public. Most Cited Cases 

(Formerly 170Akl03) 
Generally, complainant must assert his own legal 
interests, rather than those of third party, to maintain 
action in federal courts. 

I.liJ. Federal Civil Procedure 170A 1(;;;;;>2737,1 

l 70A Federal Civil Procedure 
170AXIX Fees and Costs 

. 170Ak2737 Attorneys' Fees 
170Ak2737. I k. Result; Prevailing Parties; 

"American Rtile". Most Cited Cases 
(Fonnerly. l 70Ak2737) 

Party may ·prevail for purposes of award of attorney 
fees withoqt proceeding to judgment. 

l!.fil Federal Civil Procedure 170A 1(;;;;;>2737.1 

170A Federal Civil Procedure --·· . . _-r· 
170AXIX Fees and Costs 

170Ak27:i7 Attorneys' Fees 
170Ak2737.1 k. Result; Prevailing Parties; 

"American Rule". Most Cited Cases 
'(F_impefiy 170Ak2737) · .. · _ ._ 

Party niust have vilible clairp against another before it 
can be considered to have prevailed and be entitled to 
attorney fees. · · . . · . · · ·-: · · 

I.!fil Civil R.ights 781(;;;;;>1492 

78 Civil Rights-. · 
78III Federal Remedies in General 

78k1477 Attorney Fees 
· 78k1482 k. Results · of Litigation; 

Prevailing Parties, Most Cited Cases 
(Fonnerly78k296, 78kl3.17(13), 170Ak2737.6) · 

College ·was not a prevailing party entitled to award , 
of attorney fees under Rehabilitation Act, where 
college had .n.o vi~ble __ clll.im ag!J:inst , ·Illinois 
Department of Rehabilitation Services froaj which it 
sought su9h fees. Rehabilitation Act_ of. 1973, § 
505(b), 29 U.S.C.A. § 7941i(b). 
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"726 Mary Anne Smith, IlT, George Harold 
Klumpner, Chicago, III., for defendants-appellants, 
cross-appellees. 
Marc P. Channatz, National Assoc. of the Deaf 
Washington, D. C., for plaintiff-appellee, cross'. 
appellant. 

Before PELL, Circuit Judge, KASHIW A, Associate 
Judge,~ and ESCHBACH, Circuit Judge. 

FN* Shiro Kashiwa, Associate Judge of the 
United States Court of Claims, sitting by 
designation. 

PELL, Circuit Judge. 
The plaintiff-appellee, cross-appellant Charles P. 
Jones brought this action for declaratory and 
injunctive reliefupder the Rehabilitation Act of 1973, 
29 U.S.C. ss 701-94, against the Illinois Department 
of Rehabilitation Services (!DRS) and its director 
Jeffers, and the Illinois Institute of Technology (IIn 
and its President Martin. His complaint alleged that 
by failing to provide him with the services of a sign 
language interpreter to enable him effectively to 
participate in and benefit from his classes at IIT, 
!DRS violated the provisions of Title I of the Act, 28 
U.S.C. ss 701-50, and both !DRS and IIT violated 
section 504 of the Act, 29 U .S.C. s 794. All parties 
filed motions for summary judgment. As to Jones' 
claim under Title I of the Act, the court granted 
IDRS' motion and denied Jones' motion, finding that 
there was no private right of action under that portion 
of the Act. As to Jones' section 504 claims, the court 
granted Jones' motion, and denied that of IDRS, 
concluding that although either IIT or !DRS could be 
required to provide interpreter services under the Act, 
IDRS had the primary responsibility for providing 
such servicesJFNll As to IITs cross-claim against 
IDRS for the cost of services already provided, the 
court found that claim barred by the Eleventh 
Amendment and denied the motionJFN2l The court 
entered an injunction requiring IDRS to provide 
interpreter services to Jones at IDRS expense, and if 
Jones ceased to be eligible for IDRS vocation 
rehabilitation services, requiring HT to do the same. 

FN 1. Jones also sought relief under the 
equal protection clause of the 14th 
Amendment and 42 U.S.C. s 1983. The 
district court did not reach those claims in 
light of its holding that Jones could obtain 

all the relief he sought under section 
504.504 F.Supp. at 1257. Jones has not 
pressed his constitutional claim in this court. 

FN2. IIT has not appealed from that portion 
of the judgment. IITs cross-claim also 
sought injunctive relief under s 504 
requiring IDRS to provide Jones with 
interpreter services. The court's original 
opinion granted that motioh, which sought 
essentially the same relief requested by 
Jones, but expressly reserved consideration 
of the question whether IIT had standing to 
bring suit under section 504.504 F.Supp. at 
1258 n.55. When IIT moved for attorneys' 
fees, the district court found it necessary to 
reach the standing question in order to 
determine whether IIT was a prevailing 
party, and concluded it did not have 
standing. It then amended its prior judgment 
to delete references to a grant of summary 
judgment to HT. See further discussion 
below at IV. 

!DRS appeals from that portion of the judgment 
granting Jones relief under section 504 of the Act. 
Jones appeals from the denial of his claim under Title 
I of the Act. Jones and IIT also appeal from the 
court's disposition of their claims for attorneys' fees. 
The case presents the following issues on appeal: (I) 
whether the district court erred in holding that no 
private right of action can be implied under Title I of. 
the Act; (2) whether a cause of action exists under 42 
U.S.C. s 1983 for a violation of Title I of the Act; (3) 
whether the district court erred in holding that IDRS 
bad the primary responsibility under section 504 to 
provide interpreter services; and (4) whether the 
district court erred in ruling on Jones' and IIT's 
motions for attorneys' fees. 

I. 

The facts were stipulated by the parties, and are set 
forth in some detail in the *727 opinion of the district 
coi.irt, 504 F.Supp. 1244 (N.D.111.1981). We will . 
rehearse only those necessary to disposition of the 
issues before this court. The plaintiff Jones is a deaf 
person and therefore a handicapped individual within 
the meaning of the Act, 29 U.S.C. s 706(7)(a). He is 
also a "qualified handicapped person" within the 
meaning of regulations promulgated pursuant to the 

Cl 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
832 



689 F.2d 724 Page 5 
689 F.2d 724, 34 Fed.R.Serv.2d 1631, 6 Ed. Law Rep. 927, 11 Fed. R. Evid. Serv. 1471 

' 

Act, which means, with respect to post-secondary and 
vocational education services, that he meets the 
academic and technical standards requisite to 
admission and participation.34 C.F.R. s 104.3CklC3l 
il2fil.l. Until May of 1982, when be graduated, Jones 
was a student at IIT majoring in mechanical 
engineering. He required the services of an 
interpreter to participate in and benefit from his . 
classes. 

!DRS, the Illinois state agency responsible for the 
state's vocational rehabilitation (VR) program, 
receives financial assistance from the federal 
Rehabilitation Services Administration to carry out 
that program. !DRS bas determined that Jones is 
eligible for VR services, and bas provided him with 
financial assistance for tuition, room and board, and 
books to enable him to attend IIT. lIT is a not-for
profit institution of higher education which receives 
fed~ral funds, and has signed an Assurance of 
Compliance Form, agreeing to comply with section 
504 as a condition ofreceiving such funds. 

Jones was to begin classes at IIT in late August of 
1979. On August 10, IDRS advised IIT that it could 
not legally assume the cost of interpreter services for 
Jones' classes. IIT thereupon provided an interpreter 
for Jones until October 4, 1979, when IIT informed 
!DRS it 'would not continue to do so. IDRS provided· 
interpreter services from October 8, 1979 until 
Oct.ober 26, 1979, when its director determined it 
would make no more payments. IIT paid for an 
interpreter for the remainder of Jones' first semester. 
On December 11, 1979, IIT informed Jones that it 
would no longer provide interpreter services. 
Subsequently IDRS and IIT agreed to share the cost 
of the interpreter pending the resolution of this case. 

II. 

We tum first to Jones' contention, raised for the first 
time at the oral argument of this case, that the case is 
moot because Jones graduated from IIT on May 16, 
1982 .. 

Jones relies primarily on the case of DeFunis v. 
Odegaard. 416 U.S. 312, 94 S.Ct. 1704, 40 L.Ed.2d 
164 CJ974l. DeFunis had sought admission to law 
school but was not accepted. He brought suit alleging 
that he had been discriminated against, and obtained 
an injunction requiring his admission to law school. 

By the time the appeal reached the Supreme Court, 
DeFunis was in his final quarter of law school, and 
was about to graduate. The Supreme Court held that 
because DeFunis would complete law school 
regardless of any decision of th_e Court, there was no 
definite and concrete controversy between the parties, 
and therefore the case was moot. The Court also 
rejected any suggestion that the case fell within the 
"capable of repetition yet evading review" exception 
to the mootness doctrine, noting, "DeFunis will never 
again be required to run the gauntlet of the Law 
School's admission process, and so the question is 
certainly not 'capable of repetition' so far as he is 
concerned."416 U.S. at 319. 94 S.Ct. at 1707. 

ill We are persuaded that the instant case, however, 
does fall within the exception to the rnootness 
doctrine. In Roe v. Wade, 410 U.S. 113. 93 S.Ct. 705. 
35 L.Ed.2d 147 (! 973), a pregnant woman brought 
suit challenging the constitutionality of the Texas 
criminal abortion statutes. By the time the case 
reached the Supreme Court, she was no longer 
pregnant. The Court rejected any contention that the 
case was moot, noting. first that a pregnancy would 
generally come to term before the usual appellate 
process could be completed, thereby making the case 
one that could evade review. Secondly, the Court 
pointed out, "Pregnancy often comes more than once 
to the same woman, and in the general population, if 
man is to survive, it will always be with us,"410 U.S. 
at 125, 93 S.Ct. at 712. and *728 thus the case was 
capable of repetition. We believe the case before us is 
similarly capable of repetition yet evading review. 

The case is capable of repetition both as to Jones, the 
named plaintiff, and as to other deaf clients of !DRS 
who are or will be students at IIT. Unlike DeFunis, 
Jones is completing only his undergraduate 
education. Although he disclaims any current intent 
to attend graduate school, that is a possibility that 
cannot be discounted in today's society and in his 
highly technical profession. If he returns to school as 
an !DRS client, the controversy over additional 
interpreter services would renew and continue for as 
long as he remained in school. · 

m The case is also capable of repetition by other 
hearing-impaired IIT students who are !DRS clients. 
IIT points out that one deaf student who is an IDRS 
client is now enrolled at IIT, and another eligible 
student has been accepted for the fall of 1982. The 
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court further takes judicial notice that a rubella 
epidemic in 1963-65 doubled the number of births of 
hearing-impaired infants, with the result that some 
15,000 deaf individuals are now at or approaching the 
age of college or professional education. See, e.g., 
Deafuess and Rubella: Infants in the 60's, Adults in 
the 80's, 125 American Annals Of The Deaf 959 
(1980); U.S. News & World Rep., October 19, 1981 
at 57. Thus the situation presented by this case is 
reasonably certain to recur at IIT and at other 
colleges and universities in Illino.is and other states. 

We conclude that Jones' graduation has not rendered 
his case moot. We tum, therefore, to consider the 
merits of the case; first, to Jones' claims against IDRS 
and !IT under section 504 of the Act and the 
regulations promulgated thereunder. 

m. 

Section 504 of the Act, 29 U.S.C. s 794 (1976), 
provides: 

No otherwise qualified handicapped individual in the 
United States, as defined in section 706(7), shall, 
solely by reason of his handicap, ,be excluded from 
participation in, be denied the benefits of, or be 
subjected to discrimination under any program or 
activity receiving Federal fmancial assistance. 

111e Secretary of Health, Education and Welfare 
promulgated regulations under the statute.IB!::U.J. 
They set out not only general requirements for all 
programs funded by the Agency, but detail, in 
subparts E, 34 C.F.R. ss 104.41-47, and F, 34 C.F.R. 
ss 104.51-54, respectively, the specific obligations 
pertinent to providers of postsecondary education, 
such as IIT, and providers of health, welfare and 
other social services, such as IDRSJFN41 

FN3. The original responsibility for 
enforcement of section 504 was delegated to 
the Department of Health, Education and 
Welfare. On May 9, 1980, that responsibility 
was transferred to the Department of 
Education.45 Fed.Reg. 30802. The 
regulations were initially reported by HEW 
at 45 C.F.R. pt. 84. On May 9, 1980 they 
were redesignated under Title 34. Our 
citations are to the current redesignations. 

FN4.34 C.F.R. pt. 84, App. A at 360 (1981). 

The district court concluded that under the statutes 
and the regulations, either !DRS or IIT could be 
required to provide Jones with interpreter services. 
The court then turned to the more difficult question, 
"who has the primary responsibility for providing the 
interpreter services."504 F.Supp. at 1252 (emphasis 
added). It concluded that since the Analysis of Final 
Regulations promulgated by the Secretary indicated 
that "the· bulk" of auxiliary aids were to be paid for 
by state and private agencies, and not postsecondary 
institutions, and since nothing in the Act precluded 
IDRS from providing such services, the primary 
responsibility fell to IDRS, with IIT liable only if 
Jones ceased to be eligible for IDRS VR services. 

!DRS contends the trial court erred in its 
interpretation of the regulations under subpart E, and 
that since IDRS does not operate a program of 
providing interpreters to students in postsecondary 
institutions, it has no responsibility to provide Jones 
with an interpreter. We tum first to analyze whether 
the district court correctly interpreted*729 the 
applicable regulations under subpart E, and then to 
determine what obligations the regulations impose 
upon IDRS. 

34 C.F.R. s 104.44Cdl of subpart E, requires that a 
federal funds recipient such as IIT ensure that no 
handicapped student be denied the benefits of, 
excluded from participation in, or otherwise be 
subject to discrimination because of the absence of 
auxiliary aids. In subsection (d)(2), "auxiliary aids" is 
defined to include interpreters. IDRS argues that this 
clearly imposes the duty to provide interpreters on 
IIT. This analysis ignores the interpretive analysis of 
the regulations issued by the Secretary who 
promulgated them, and furthermore ignores IDRS' 
obligations as set forth in subpart F. 

ill When regulation 104.44(d) was proposed, 
colleges and universities expressed concern about the 
cost of providing such auxiliary aids. The Secretary 
responded to that concern in the Analysis of Final 
Regulation: · 

Under s I 04.44(d), a recipient must ensure that no 
handicapped student is subject to discrimination in 
the recipient's program because of the absence of 
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necessary auxiliary educational aids. Colleges and 
universities expressed concern about the costs of 
compliance with this provision. 

The Department emphasizes that rec1p1ents can 
usually meet the obligation by assisting students in 
using existing resources for auxiliary aids such as 
state vocational rehabilitation agencies and private 
charitable organizations. Indeed, the Department 
anticipates that the bulk of auxiliary aids will be paid 
for by state and private agencies not by colleges or 
universities. 

34 C.F.R. pt. 84, App. A. at 359 (1981). Such an 
analysis, issued by the Secretary who promulgated 
the regulations and was charged with administration 
of the statutes, is entitled to substantial 
deference.Bowles v. Seminole Rock & Sand Co .. 325 
U.S. 410,413-14, 65 S.Ct. 1215, 1217. 89 L.Ed. 1700 
Cl 945); see Ford Motor Credit Co. v. Milhollin, 444 
U.S. 555. 566. 100 S.Ct. 790. 797. 63 L.Ed.2d 22 
(1980). Furthermore, such a construction places the 
preliminary financial burden of supplying an 
interpreter directly on the state VR agency which 
receives' federal Rehabilitation Services 
Adminiitration funds specifically for the purposes of 
vocational rehabilitation and training, rather than on a 
university, which does not receive federal funds 
earmarked for that purpose. We believe a contrary 
construction, which would impose costly burdens 
upon colleges and universities without providing 
them with funds to meet them, would not only be ill
advised, but might well exceed the agency's authority 
under the statute.Universitv of Texas v. Camenisch, 
451 U.S. 390. 399. 101 S.Ct. 1830. 1835. 68 L.Ed.2d 
175 (1981) (Burger, C. J., concurring) (intimating 
that interpretation of regulations under s 504 which 
imposed cost of provision of interpreter services on 
university might exceed statutory authority). 

ill !DRS' interpretation of the regulations also 
igncires the duties imposed upon it by subpart F. 
Section I 04.52(a) requires that no provider of 
services such as IDRS may . provide benefits or 
services in a manner that limits the participation of 
qualified handicapped persons. Sections 104.52(d)(l) 
and (3) provide more specifically that recipients such 
as !DRS are required to provide auxiliary aids, again 
defined to include interpreters. Thus whether !DRS 
now operates a program of interpreter services is 
essentially irrelevant to its obligations under the 

regulation.fFN51 We further note that unlike the 
obligations imposed on universities under subpart E, 
those imposed by subpart F are not qualified by any 
language of the Secretary's interpretive analysis. 
Because the providers subpart F regulates are 
recipients of federal funds earmarked for compliance · 
with the section, neither does it *730 pose a danger of 
exceeding the statutory mandate. We therefore 
conclude that the trial court's interpretation of the 
regulations as placing the primary burden of 
providing interpreter services on IDRS was 
correct.IENQJ 

FNS. In Schomstein v. New Jersey Division 
of Vocational Rehabilitation Services, 519 
F.Suoo. 773 CD.NJ .1981), aff'd, 688 F.2d 
824 (3d Cir. 1982) (mem.), the court found 
that the state VR agency's policy ofrefusing 
to provide such services to college students 
as a class violated Title I of the Act. 

FN6. !DRS argued before the district court 
that it was prohibited from providing Jones 
with interpreter services by sections 
10l(a)(8), 10l(a)(l2), and !03(a)(3) of the 
Act, 29 U.S.C. ss 72l(a)(8), 721(a)(l2), and 
723(a)(3), and the regulations promulgated 
thereunder. The gist of !DRS' argument was 
that those provisions of the Act require the 
state to provide interpreter services only if a 
client is ineligible for "similar benefits" 
under any other program, from other 
community resources, or other sources. 
Since Jones is eligible for such benefits from 
!IT, !DRS contended, it is thereby precluded 
from providing them. In a scholarly analysis, 
the district court rejected this argument, 
concluding that the language of the statute 
referred only to other VR benefit programs 
and conununity resources whose major 
function is to provide VR services, and did 
not include institutions of higher education. 
Because IDRS has not advanced this 
argument in its brief to this court, we deem 
it waived, and need not consider whether the 
trial court's thorough analysis was 
erroneous. 

The cases relied upon by IDRS to support its 
interpretation of the regulation are inapposite. In 
Camenisch v. University of Texas, 616 F.2d 127 (5th 
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Cir. 1980), vacated and remanded on other grounds, 
451 U.S. 390. IOI S.Ct. 1830. 68 L.Ed.2d 175 
ili.!!1); Barnes v. Converse College. 436 F.Suon. 635 
CD.S.C.1977); and Crawford v. University of North 
Carolina. 440 F.Suop. 1047 CM.D.N.C.1977), the 
plaintiffs were all ineligible for state VR services; 
therefore none of those courts were faced with 
determining whether the state agency had the primary 
responsibility for providing interpreter service. 

We conclude, therefore, that the trial court correctly 
identified the respective obligations of IDRS and IIT 
under section 504 of the Act. The trial court's order 
granting Jones summary judgment against IDRS on 
the section 504 claim is therefore affirmed.[FN71 

FN7. Jones also sought relief under Title I of 
the Act, and under 42 U.S.C. s 1983. 
Because he has obtained aU the relief he 
sought through his section 504 claim, we 
need not reach the question whether there iB 
a private right of action under Title I of the 
Act, or under section 1983 to enforce the 
rights conferred by Title !.. See .Pennhurst · 
State School y. Halderman. 451 U.S. I. 28 
n.21. IOI S.Ct. 1531. Y545 n.21. 67 L.Ed.2d 
694 (1981); Southeastern Community 
College v. Davis. 442 U.S. 397. 404 n.5. 99 
S.Ct. 2361. 2366 n.5. 60 L.Ed.2d 980 
LJ..212}; cf. Ryans v. New Jersey 
Commission for the Blind. 542 F.Supp. 841 
ID.N.J.1982) (plaintiff could sue under §. 

1983 to enforce Title I of the Act). 

IV. 

Jones and IIT also appeal from the district court's 
disposition of their claims for attorneys' fees under 
the Act, 29 U .S.C. s 794a(b) Cl 976). Jones sought 
fees and costs of $39,395.63, based on his attorneys' 
hourly rates and a multiplier of one-and-one-half. IIT 
sought an award of $5,250. The district court 
awarded Jones fees of $16,350, and denied IIT's 
motion altogether. We turn first to Jones' claim that 
the trial court erred in its determination of the amount 
of the fee award. 

ill Our standard of review of a trial court's award of 
attorneys' fees is limited to the determination of 
whether the court abused its discretion in setting the 
fee award. See, e.g., Harrington v. De Vito. 656 F.2d 

264, 269 (7th Cir. 198 !), cert. denied, -- U.S. --. I 02 
S.Ct. 1621. 71 L.Ed.2d 854 (1982) (fee award under 
42 U.S.C. s 1988).IENfil Jones contends that the trial 
court abused its discretion because, although it 
adverted to the factors for evaluating fees claims set 
by this court in Muscare v. Quinn. 614 F.2d 577. 579 
(7th Cir. 1980) (adopting test of Waters v. Wisconsin 
Steel Works. 502 F.2d 1309. 1322 (7th Cir. 1974), 
cert. denied, 425 U.S. 997. 96 S.Ct. 2214. 48 L.Ed.2d 
823 (1976), in s 1988 cases), it offered no analysis of 
them, and did not give specific reasons for its 
decision. Jones now seeks a remand for the district 
court to address "specifically" the Waters-Muscare 
criteria. 

FN8.Section 794a fee awards are governed 
by the same considerations controlling in §. 

1988 actions. See, e.g., Keyes v. New York 
City Dept. of Personnel, No. 79 Civ. 5786 
(S.D.N.Y. Aug. 22, 1980). 

*731 IfilI11 As an initial matter, we note that the 
factors enumerated in Muscare are guidelines, and it 
is not required that each be considered and passed on 
specifically.Coop v. City of South Bend, 635 F.2d 
652, 655 (7th Cir. 1980). We are satisfied that by 
adverting in detail to the Muscare factors the trial 
court adequately evidenced the proper exercise of its 
discretion in setting the amount of the fee award. 

Furthermore, we do not agree with Jones' contention 
that the court did not set forth his reasons for 
reducing the amount of the award. After noting the 
impact of the Muscare test on the fee, the court 
specifically pointed out, "Furthermore, attorneys' fees 
should be awarded only for preparation and 
presentation of the claims on which a plaintiff is 
determined to have prevailed."This is in accord with 
the law of this circuit on the award of attorneys' fees, 
as the district court indicated by its citation of Busche 
v. Burkee, 649 F.2d 509. 522 (7th Cir. 1981), cert. 
denied, 454 U.S. 897. 102 S.Ct. 396, 70 L.Ed.2d 212. 
and Muscare, 614 F.2d at 580. See also Syvock v. 
Milwaukee Boiler Mfa .. 665 F.2d 149. 162-65 (7th 
Cir. 1981). In this case, Jones alleged two separate 
violations of his rights: one under Title I of the Act, 
and the other under section 504. Because the court 
addressed but rejected the Title I claim against !DRS, 
it was not an abuse of discretion for the trial court to 
take that into account in determining the amount of a 
reasonable fee. See United Handicapped Federation 
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v. Andre. 622 F.2d 342. 348 (8th Cir. 1980); 
Muscare. 614 F.2d at 580: 

1filI2.l We conclude, therefore, although the case is a 
close one, that the trial court did not abuse its 
discretion in setting the amount of attorneys' fees 
Jones recovered.[FN91 The trial court did not, 
however, expressly consider or rule on Jones' claim 
for costs. Such costs are in general compensable 
under the statute.29 U.S.C. s 794a(b) (1976). See, 
e.g., McPherson v. School District # 186, 465 
F.Supp. 749. 763 (S.D.Ill.1978). The district court 
made no findings that these costs were in any way an 
exception to that rule. The case is therefore reversed 
and remanded, solely on this issue, with instructions 
to determine whether those items of costs should be 
awarded. 

'FN9. In addition to their claim that the trial 
court improperly reduced the hourly rates 
claimed by counsel, Jones contends that the 
failure of the district court to award a 
multiplier of one-and-one-half was 
erroneous. While this court has on occasion 
allowed the use of such a device in an 
appropriate case, see, e.g., Kamberos v. 
GTE Automatic Electric. Inc .. 603 F.2d 598 
'(7th Cir. 1979), such awards are exceptional 
and must be based on extraordinary 
,circumstances. See, e.g., Bonner v. 
•Coughlin, 657 F.2d 931. 936 (7th Cir. 
1981), cert. denied, -- U.S.--, 102 S.Ct. 612, 
70 L.Ed.2d 599. When the trial court has not 
determined that such a multiplier is proper, 
this court generally will not impose such a 
procedure. 

In ruling on IIT's motion for attorneys' fees, the trial 
court stated that in its opinion on the merits it did not 
have to reach the issue of whether IIT had standing, 
but that it was now necessary to reach that issue in 
order to determine whether IIT was a prevailing party 
for attorneys' fees purposes. It concluded that 
recovery: under the Act was restricted to intended 
beneficiaries of the Act, and that UT was not such a 
beneficiary and therefore lacked standing, and could 
not be a prevailing party within the meaning of 
section 794aCbl. It therefore amended its opinion on 
the merits nunc pro tune to delete the references in its 
previous opinion to the granting of the motion of IIT 
for summary judgment. IIT contends that the district 

court had no jurisdiction to amend the original 
judgment; that it had standing to bring a cross-claim 
against IDRS under Rule 13(g) of the Federal Rules 
of Civil Procedure; and that it is a prevailing party 
entitled to an award of attorneys' fees under the Act. 
We tum first to IIT's contention that the district court 
had no jurisdiction to amend the original judgment. 

IIT first argues that.the time in which a district court 
may sua sponte amend an original judgment is 
limited by the temporal and other strictures of Rules 
52Cbl, 59(e) or 60Cb) of the Federal Rules of Civil 
Procedure, and further, that the filing of the notice of 
appeal divested the district court *732 of jurisdiction. 
Of these rules only 60(b) is even arguably applicable 
to this case. It permits the court: to relieve a party 
from a final judgment because of mistake, 
inadvertence, surprise, or excusable neglect. The rule 
permits motions for such relief to be made within a 
reasonable time, up to one year. Courts have 
construed a "reasonable time" for court-initiated 
amendments to extend only to the time permitted for 
appeal. See, e.g., Meadows v. Cohen, 409 F.2d 750. 
752 n.4 (5th Cir. 1969); 7 Moore, Federal Practice s 
60.22(3) at 262 (2d ed. 1979). 

llQl We are not persuaded, however, that Rule 60(b) 
is the applicable rule. This is not a case of judicial 
mistake, inadvertence, surprise, or excusable neglect. 
Rather the motion for attorneys' fees required the 
court to examine issues beyond those it was 
necessary to reach in its original disposition in order 
to determine whether IIT had prevailed within the 
meaning of the Act. This case is not therefore 
controlled by the time limits of Rule 60Cbl, but rather 
by the opinion of this court in Terkel v. Lund. 623 
F.2d 29 (7th Cir. 1980), which addressed the question 
whether a court is divested of jurisdiction to award 
attorneys' fees after a notice of appeal is filed from 
the judgment on the merits. In holding that the 
district court retained such jurisdiction, the court 
specifically noted: 

Regardless of whether an award under s 1988 is 
collateral enough to permit an interlocutory appeal, it 
seems clear that it involves an exercise of the district 
court's judgment requiring an examination of factors 
beyond the issues decided with the merits of the suit 
and also different from the largely ministerial task of 
taxing the traditional items of costs. See Muscare v. 
Quinn, 614 F.2d 577. 579-80 (7th Cir. 1980). 

Ci 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
837 



.1 

689 F.2d 724 Page 10 
689 F.2d 724, 34 Fed.R.Serv.2d 1631, 6 Ed. Law Rep. 927, 11 Fed. R. Evid. Serv. 1471 

623 F.2d at 33. The court's reference is to that portion 
of Muscare devoted to determining whether Muscare 
was a prevailing party-precisely the question 
presented to the district court by IIT's motion for 
fees. We are persuaded therefore that the court 
retained such jurisdiction of the case as was 
necessary to determine issues essential to the 
resolution of the fee award controversy. Such a rule 
does not lead to the danger of piecemeal appeals 
when the procedures for · consolidation of appeals 
from judgments on the merits and awards of 
attorneys' fees set out in Terket, 623 F .2d at 34. are 
followed, as they were here. Furthermore, when the 
Terket consolidation procedure is followed, the entire 
question of the propriety of the district court 
disposition is presented to the appeals court, and 
there is no possible prejudice to an appealing party. 

!IT points out that the Terket court specifically 
prohibited "the sort of reconsideration of the merits 
which could lead to altering the substantive judgment 
or in any way interfere with the pending appeal. "623 
F.2d at 34. That is correct as an abstract proposition 
of law, but does not have any bearing on this case. 
The court's technical amendment of its original order 
did not alter the substance of the final judgment or 
the legal relations between the parties. We conclude 
that the court did have jurisdiction to rule on IIT's 
standing under the Act, for the purpose of 
determining whether IIT was a prevailing party. 

As noted above, the district court ruled that because 
IIT was not an intended beneficiary of the Act, it 
lacked standing to assert a private right of action 
under section 504 of the Act, and was not therefore a 
prevailing party. On appeal HT does not argue that it 
was an intended beneficiary of the Act, but rather that 
its right to bring a cross-claim against !DRS comes 
from Fed.R.Civ .P. 13(g), That rule provides that a 
party can bring as a cross-claim against a co-party 
any claim arising out of the transaction which is the 
subject matter of the original suit. It further provides 
that the cross-claim may include a claim that the 
party against whom it is asserted is or may be liable 
to the cross-claimant under the claim asserted against 
the cross-claimant in the original action. 

[11)[121 While Rule 13(g) claims are within the 
ancillary jurisdiction of the court and do not require 
an independent jurisdictional basis, Dow Coming 

Com. v. Schpak. 65 F.R.D. 71 CN.D.Ill.1974); see 
*7336 C. Wright & A. Miller. Federal Practice & 
Procedures 1433 at 177, there are two limits on 13(g) 
availability. The first is that such a cross-claim must 
assert a plea for affirmative relief, and not a mere 
allegation of a complete defense against the opposing 
party's claim.Washington Building Realty Com. v. 
Peoples Drug Stores, Inc., 161 F .2d 879 
CD.C.Cir.1947); Paur v. Crookston Marine. 83 F.R.D. 
466. 471 CD.N.D.1979); 6 C. Wright & A. Miller. 
Federal Practice & Procedures 1431 at 162 & n.73. 
In this case, IIT's cross-claim constitutes merely such 
a defense, because, as the district court properly 
noted, IDRS' duty under section 504 extends only to 
the plaintiff. IIT therefore cannot have any claim for 
affirmative relief against !DRS under section 504, 
and its cross-claim does not fall within the limits of 
Rule J3(g). 

Ull The second limit on assertion of a cross-claim 
under Rule l 3(g) is the related requirement that a 
cross-claim seek relief on behalf of the party 
asserting it, and not on behalf of a party other than 

. the. cross-clairnant.6 C. Wright & A. Miller. Federal 
Practice and Procedures 1431at162 & n.74. This is 
in accord with the general requirement that a 
complainant must assert his own legal interests, 
rather than those of a third party, to maintain an 
action in the federal courts. See, e.g., Warth v. 
Seldin, 422 U.S. 490. 499. 95 S.Ct. 2197, 2205, 45 
L.Ed.2d 343 0975). 

We conclude, therefore, that since IIT's cross-claim 
was essentially a method of presenting its defense 
against Jones, and further did not assert its own right 
to relief under the Act, but rather that of Jones, it did 
not fall within the bounds of Rule 13(g). !IT further 
contends, however, that even absent standing to bring 
its cross-claim, it is a prevailing party within the 
meaning of the Act because its original position vis
a-vis provision of services to Jones (that !DRS was 
responsible) has been vindicated. 

[14)[15][16) This court and others have recognized 
that a party may prevail for purposes of an award of 
attorneys' fees without proceeding to a judgment. 
See, e.g., Harrington v. De Vito, 656 F.2d 264 (7th 
Cir. 1981), cert. denied, -- U.S.--, 102 S.Ct. 1621, 71 
L.Ed.2d 854 (1982); Knighton v. Watkins. 616 F.2d 
795 (5th Cir. 1980). Those cases have not, however, 
dispensed with the requirement that one party have a 
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viable claim against another before it can be 
considered to have prevailed. As noted above, IIT did 
not have such a claim, and it did not therefore prevail 
within the meaning of the Act. 

In accordance with all the foregoing reasons, the 
decision of the district court is affirmed, with the 
exception of that portion of the decision denying 
Jones costs in the amount of $1,000. The decision is 
therefore 

Affirmed In Part, Reversed And Remanded In Part. 

C.A.Ill., 1982. 
Jones v. Illinois Dept. of Rehabilitation Services 
689 F.2d 724, 34 Fed.R.Serv.2d 1631, 6 Ed. Law 
Rep. 927, 11 Fed. R. Evid. Serv. 1471 
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!>Klingler v. Director, Dept. of Revenue, State of 
Mo. 
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United States Court of Appeals.Eighth Circuit. 
Charlotte KLINGLER; Charles Wehner; Shelia 

I Brashear, Appellees, 
v. 

DIRECTOR, DEPARTMENT OF REVENUE, 
· STATE OF MISSOURI, Appellant. 

No. 03-2345. 

Submitted: Sept. 13, 2005. 
Filed: Jan. 17, 2006. · 

Background: Buyers of state windshield placards 
authorizing use of reserved parking spaces by 
physically disabled persons brought class action, 
challenging $2.00 annual fee for placard as violative 
of Americans with Disabilities Act (ADA). The 
United States District Court for the Western District 
of Missouri, William A. Knox, United States 
Magistrate Judge, initially denied relief but, upon 
appellate reversal and remand, 281 F.3d 776. granted 
relief, and state appealed. The Court of Appeals, 366 
F.3d 614. again reversed and remanded, and buyers 
sought certiorari. The Supreme Court, 545 U.S. 1111. 
125 S.Ct. 2899. 162 L.Ed.2d 291. vacated and 
remanded. 

Holding: On remand, the Court of Appeals, Arnold, 
Circuit Judge, held that state's collection of annual 
fee for. parking placards was discriminatory 
surcharge. 
Affirmed. 

West Headnotes 

Civil Rights 78 '8=1021 

78 Civil llights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k I 016 Handicap, Disability, or Illness 

78kl021 k. Physical Access and Mobility; 
Carriers. Most Cited Cases 
Fee charged under Missouri law for removable 
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windshield placards authorizing use of reserved 
parking spaces by physically disabled persons was 
discriminatory surcharge proscribed by ADA, even 
though state also provided disabled residents option 
of obtaining specially marked license plates at no 
additional cost. Americans with Disabilities Act of 
1990, § 202, 42 U.S.C.A. § 12132; 28 C.F.R. § 
35.130{f); V.A.M.S. § 301.142(11l. 

West Codenotes 
Held InvalidV.A.M.S. § 301.142(11) 
*1078 Michael Pritchett, argued, Asst. Atty. Gen., 
Jefferson City, MO, for appellant. 
*1079 Stephen R. Senn, argued, Lakeland, FL 
(Robert G. Fegers, Winter Haven, FL, on the brief), 
for appellee. 

Before WOLLMAN, ARNOLD, and MELLOY, 
Circuit Judges. 

ARNOLD, Circuit Judge. 
This is our third pass at this case, which requires us 
to decide whether the State of Missouri violated the 
American with Disabilities Act (ADA) by charging 
an annual fee for the use of windshield placards that 
allow disabled people to park in reserved spaces. The 
plaintiffs, disabled persons who have purchased the 
placards, claim that the fee is a discriminatory 
surcharge prohibited by the ADA and its regulations. 
In our first opinion, we held that the eleventh 
amendment barred the plaintiffs from seeking 
monetary . damages, but that they could pursue 
declaratory and injunctive relief against the state. 
Klingler v. Director, Dep'I o(Revenue, 281 FJd 776, 
777 (8th Cir.2002) (per curiam) (Klingler I). In our 
second opinion, after the district court flil. on remand 
entered summary judgment in favor of the plaintiffs, 
we reversed, holding that the commerce clause did 
not authorize Congress to prohibit states from 
collecting such fees. Klingler v. Director, Dep't of 
Revenue, 366 F.3d 614, 617-20 (8th 
Cir.2004)(Klingler II ). The plaintiffs petitioned for 
review of that decision by the Supreme Court, which 
granted certiorari, vacated our judgment, and 
remanded the case for reconsideration in light of 
Tennessee v. Lane. 541 U.S. 509, 124 S.Ct. 1978. 158 
L.Ed.2d 820 (2004), and Gonzales v. Raich, 545 U.S. 
I, 125 S.Ct. 2195, 162 L.Ed.2d I (2005). Klingler v. 
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§ 12132. The regulations enacted pursuant to Title II 
also employ broad language, requiring each service, 
program or activity, "when viewed in its entirety," to 
be "readily accessible." 28 C.F.R. § 35.1 SO(a). 
Rather than imposing a uniform, one-size-fits-all 
method of compliance, the regulations provide 
flexibility by authorizing a variety of ways for public 
entities to provide accessibility_ to disabled people. 
See28 C.F.R. § 35. lSO(b). 

While the ADA and its regulations do not specifically 
require Missouri to maintain a placard system, they 
do anticipate the use _of reserved parking spaces near 
the entrances to buildings that have parking lots open 
to the public. See, e.g.. ADA Accessibility 
Guidelines for Buildings and Facilities, Appendix A 
to 28 C.F.R. Ch. I, Pt. 36, at § 4.6.2; 28 C.F.R. § 
35.151Cc). The commentary accompanying these 
regulations, moreover, states that "a public entity 
should provide an adequate number of accessible 
parking spaces in existing parking lots or garages 
over which it has jurisdiction." 28 C.F.R Ch. I, Pt. 
35, *1081Nondiscrimination on the Basis of 
Disabilitv in State and Local Government Services. 
56 Fed.Reg. 35,694. 35.710 (July 26, 1991), 
reprinted in Appendix A to 28 C.F.R Ch. I, Pt. 35; 
see also Americans with Disabilities Act Title II 
Technical Assistance Manual, at § 5.4000. These 
agency interpretations, which are entitled to some 
deference, see TeamBank. N.A. v. McClure, 279 F.3d 
614, 619 n. 4 (8th Cir.2002). recognize that some 
disabled . people will find it difficult, if not 
impossible, to gain access to public facilities safely if 
they do not have enough room to unload a wheelchair 
from their vehicle, or if they must traverse the full 
length of a parking lot. 

, Missouri's legislature has also recognized that 
reserved parking spaces help ensure access to 
disabled people. The state has authorized 
governments and private business to reserve parking 
spaces for use by disabled persons. SeeMo.Rev.Stat. 
§ 301.143.2. These reserved spaces must meet the 
design requirements of the ADA and its related 
regulations. Mo.Rev.Stat. § 301.143.5; see28 C.F.R. 
§ 36.304(a), flill.lfil. As we have said, Missouri has 
taken steps to assure the availability of reserved 
spaces by requiring any person who parks in them to 
display either a specially marked license plate or the 
removable placard. SeeMo.Rev.Stat. §§ 301.142.7, 
301.142.8, 301.142.10. Those who fail to display a 
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placard or a license plate are subject to a fine of up to 
$300, and their vehicle may be towed. Mo.Rev.Stat. 
§ 301.143.4. 

Missouri contends that by providing disabled 
residents the option of obtaining specially marked 
license plates at no additional cost, it has satisfied the 
ADA's requirements. We disagree. Not all disabled 
individuals own cars: some rely upon friends and 
family for transportation, while others may borrow or 
rent vehicles from time to time. See Klingler II. 366 
FJd at 619. Missouri's statutes limit the availability 
of the special license plates to non-disabled 
individuals; only the owners of vehicles "operated at 
least fifty percent of the time by a physically disabled 
person" or "used to primarily transport physically 
disabled members of the owner's household" may 
obtain the plates. Mo.Rev.Stat. § 301.142.7. When a 
disabled person drives or rides in a vehicle belonging 
to an individual who does not meet these -
requirements, the removable placard is necessary to . 
permit parking in a reserved space. 

Nor do we believe that Missouri can impose fees for 
the placards on the basis that the placard system itself 
is not "required" by the ADA. It is possible that 
Missouri could comply with the ADA's requirements 
without issuing removable placards; as we have 
noted, the ADA purposely offers public entities 
flexibility in meeting the Act's standard for program 
access. This flexibility, however, cannot be used to 
render meaningless the surcharge prohibition in §. 
35.\30CO. Although no particular method of 
providing access may be required, Missouri is 
obligated under Title II to make government services, 
programs, and activities readily accessible to disabled 
individuals. However Missouri chooses to meet this 
obligation, it must comply with§ 35.J30(f). We think 
that a program is "required," as that word is used by 
the statute, if in fact it discharges an obligation 
imposed by the ADA. Missouri has elected to use 
parking placards to ensure that disabled people have 
access to government programs. Having made that 
decision, Missouri is prohibited from imposing a 
surcharge on disabled people for placards that are 
necessary to use reserved parking spaces. 

We note that the placard program not only helps 
Missouri meet its own Title II obligation to make 
government programs accessible, it also helps private 
entities meet their obligations under Title III to *1082 
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provide "full and equal" accommodations to disabled 
persons. See42 U.S.C. § 12182. This is because the 
placards are required to park in reserved spaces at 
private facilities. SeeMo.Rev.Stat. § 301.143.2. 
Although the ADA and its implementing regulations 
do not require Missouri to police reserved spaces set 
aside by private businesses, we think that its decision 
to do so obligates it to provide the spaces free of 
charge. The relevant regulation prohibits Missouri 
from levying a surcharge to cover the cost of any 
measure required "by the Act or this part." 28 C.F.R. 
§ 35.130(f) (emphasis added). It does not distinguish 
between Title II and Title III obligations, but 
prohibits public entities from singling out the 
disabled to pay the cost of any ADA compliance 
efforts. 

This makes sense. If the surcharge prohibition 
applied only to the costs incurred by a public entity 
fulfiHing its Title II obligations, a public entity could 
relieve 'private entities of the costs of Title III 
compliance by voluntarily assuming those costs and 
then passing them on to disabled people. We do not 
read the regulation to permit the State of Missouri, 
say;- to install wheelchair ramps, elevators, and 
accessible bathroom fixtures at a department store, 
and then recoup those costs through a surcharge on 
disabled people. It likewise does not permit the State 
of Missouri to charge disabled people for a placard 
that . is necessary to park in reserved spaces at both 
government and private facilities. 

Rather than distributing the cost of ensuring 
accessible parking among all of its citizens, 
Missouri's scheme imposes a fee upon those disabled 
persons :who require the removable placards. We 
conclude that this is a surcharge that violates §. 
35 .l 30(f). In doing so, we join a number of courts 
that have invalidated similar fee-for-placard systems 
in other states. See Dare v. California 191 F .3d 
1167. 1172-73 (9th Cir.1999), cert. denied,531 U.S. 
1190. 121 S.Ct. 1187. 149 L.Ed.2d 103 (2001); 
Thompson v. Colorado, 29 F.Supp.2d 1226. 1232 
CD.Colo.1998), vacated on other grounds,218 F.3d 
1020 (10th Cir.200 J); Thrope v. State of Ohio. 19 
F.Supp.2d 816, 824-25 CS.D.Ohio 1998). 

Because Missouri's collection of the fee for 
removable placards violates § 35.130(f), we affum 
the district court's judgment granting the plaintiffs' 
request for declaratory and injunctive relief. 
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III. 

The plaintiffs ask us to reinstate their monetary 
claim, in light of the Supreme Court's instruction to 
reconsider this case in light of Lane. Our previous 
rejection of the plaintiffs' monetary claim was based 
upon our decision in Alsbrook v. Citv of Maumelle, 
184 F.3d 999 (8th Cir.1999) (en bane). See Klingler 
I, 281 F.3d at 777. Another panel of this court has 
already had the opportunity to reconsider Alsbrook in 
light of Lane.In Bill M. ex rel. William M. v. 
Nebraska Dep't o(Health and Human Servs. Finance 
and SuPJ!Ort, 408 F.3d I 096, 1100 (8th Cir.2005), the 
panel determined that Alsbrook remained good law 
except when a plaintiff alleges that he or she has been 
denied access to the courts. Because we are unable to 
discern any basis for distinguishing the instant case 
from Bill M., and because we are bound by that 
holding, we decline the plaintiffs' invitation to 
reinstate their claim for monetary damages. 

IV. 

For the reasons stated, we affrrm the district court's 
grant of the plaintiffs' summary judgment motion and 
its award of declaratory and injunctive relief, and we 
remand the case to the district court for *1083 entry 
ofa judgment consistent with this opinion. 

C.A.8 (Mo.),2006. 
Klingler v. Director, Dept. of Revenue, State of Mo. 
4.33 F.3d I 078, 17 A.D. Cases 801, 31 NDLR P 206 

END OF DOCUMENT 
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I 

!>Lloyd v. Regional Transp. Authority, 
C.A.111.' 1977. 

I 

United States Court of Appeals,Seventh Circuit. 
George A. LLOYD and Janet B. Wolfe, etc., 

Plaintiffs-Appellants, 
v. 

The REGIONAL TRANSPORTATION 
AUTIIORITY and the Chicago Transit Authority, 

Defendanti-Appellees. 
No. 76-1524. 

Argued Dec. I, 1976. 
Decided Jan. 18, 1977. 

Class action was brought on behalf of the class of all 
mobility-disabled persons in the northeastern region 
of IIJinois, alleging that the plaintiff class was unable 
to use p,ublic transportation system operated by the 
two municipal defendants because of physical 
disabilities. Defendants were alleged to have violated 
the Urban Mass Transportation Act of 1964, the 
Rehabilitation Act of 1973, the Architectural Barriers 
Act of 1968 and the equal protection clause of the 
Fourteenth Amendment. The United States District 
Court for the Northern District of IIJinois, Eastern 
Division, Joel M. Flaum, J., granted defendants' 
motion to dismiss on the ground that none of the 
three statutes conferred a private right of action and 
that the equal protection clause did not apply. 
Plaintiffs appealed, and the Court of Appeals, 
Cummin~, Circuit Judge, held that the section of the 
Rehabilitation Act of 1973 which forbids 
discrimination against otherwise qualified 
handicapped individuals in programs or activities 
receiving federal financial assistance established 
affirmative rights; that a private cause of action could 
be implied to vindicate those rights; and that because 
no administrative remedy was open to plaintiffs, 
neither the exhaustion of remedies doctrine nor the 
primary jurisdiction doctrine applied. 

Vacated and remanded. 
' 

West Headnotes 

Ill Civil Rights 78 (::::;:;:>1343 

Page I 

78 Civil Rights 
78III Federal Remedies in General 

78k1342 Liability of Municipalities and Other 
Governmental Bodies 

78kl 343 k. Jn General. Most Cited Cases 
(Formerly 78k206(1), 78kl3.7) 

Municipal corporations are outside the scope of the 
Civil Rights Act of 1871. 42 U.S.C.A. § 1983. 

ill Federal Civil Procedure 170A ~1829 

l 70A Federal Civil Procedure 
170AXI Dismissal 

170AXICBl Involuntary Dismissal 
l 70AXICBl5 Proceedings 

l 70Ak 1827 Determination 
l 70Ak 1829 k. Construction of 

Pleadings. Most Cited Cases 
On motion to dismiss, complaint must be read · 
liberally. 

ill United States 393 €=>82(1) 

3 93 United States 
393 VI Fiscal Matters 

393k82 Disbursements in General 
393k82(]) k. In General. Most Cited Cases 

(Formerly 393k82) 
Section of Rehabilitation Act of 1973 which prohibits 
discrimination against otherwise qualified 
handicapped individuals in programs or activities 
receiving federal financial assistance, when 
considered together with regulations which 
implement the section, establishes affinnative rights. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794. 

ill Action 13 CM>3 

llAction 
U! Grounds and Conditions Precedent 

13k3 k. Statutory Rights of Action. Most 
Cited Cases 
Four factors relevant to determining whether a 
private remedy is implicit in statute which does not 
expressly provide such remedy are: whether plaintiff 
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is one of the class for whose special benefit the 
statute was enacted; whether there is any indication 
of legislative intent, explicit or implicit, either to 
create or to deny such a remedy; whether such 
remedy is consistent with the underlying purposes of 
the legislative scheme; and whether it would be 
inappropriate to infer a cause of action based solely 
on federal law because such cause of action would be 
within an area traditionally relegated to state law. 

lfil United States 393 ~82(1) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
393k82(1 )k. In General. Most Cited Cases 

(Fonnerly 393k82) 
A principal purpose of the 1974 Rehabilitation Act 
amendments was to include within scope of section 
which prohibits discrimination against otherwise 
qualified handicapped individuals in programs or 
activities receiving federal financial assistance 
individuals who may have been unintentionally 
excluded from the protection of the section by the 
original definition of handicapped individuals which 
overemphasized employability. Rehabilitation Act of 
1973, § 504, 29 U.S.C.A. § 794. 

.lfil Action 13 cC=>1 

ll Action 
131 Grounds and Conditions Precedent 
-. 13kl k. Nature and Elements of Cause of 

Action and Suspension of Remedies. Most Cited 
Cases 
When administrative remedial machinery does not 
exist to vindicate an affirmative right, there can be no 
objection to an independent cause of action in the 
federal courts. · 

I1l Civil Rights 78 €=1308 

78 Civil Rights 
78lll Federal Remedies in General 
--78k1306 Availability, Adequacy, Exclusivity, 

and Exhaustion of Other Remedies 
78kl308 k. Administrative Remedies in 

General. Most Cited Cases 
(Formerly 78k!94, 78k12.4, 393k82(1), 393k82) 

Until effective enforcement regulations are 
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promulgated, section of the Rehabilitation Act of 
1973 which establishes an implied private cause of 
action to vindicate affirmative right of otherwise 
qualified handicapped individuals to 
nondiscrimination in programs or activities receiving 
federal financial assistance should not be subjugated 
to the doctrine of exhaustion of remedies; however, 
assuming a meaningful administrative enforcement 
mechanism, the private cause of action implied under 
the section should be limited to a posteriori judicial 
review. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794. 

lfil United States 393 cC=>82(1) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
393k82(1) k. In General. Most Cited Cases 

(Formerly 393k82) . 
In view of fact that "mobility-disabled" persons, who 
alleged that they were unable to use municipal 
defendants' public transportation system because of 
physical disabilities, were among the class for whose 
special benefit the legislature enacted that section of 
the Rehabilitation Act of 1973 which prohibits 
discrimination against otherwise qualified 
handicapped individuals in programs rece1vmg 
federal financial assistance and because there were 
indications that legislature intended to create 
independent federal cause of action to vindicate 
affirmative rights established by the section and it 
was consistent with underlying purpose of Act and 
would not intrude upon area traditionally relegated to 
state law to imply private remedy, section implicitly 
provided a private remedy. Rehabilitation Act of 
1973, § 504, 29 U.S.C.A. § 794. 

Ifil Civil Rights 78 ~1313 

78 Civil Rights 
78Hl Federal Remedies in General 
--78kl306 Availability, Adequacy, Exclusivity, 

and Exhaustion of Other Remedies 
78kl313 k. Other Particular Cases and 

Contexts. Most Cited Cases 
(Formerly 78k194, 78k12.4, 393k82(3}, 393k82) 

Because no administrative remedy was open to 
"mobility-disabled" persons who brought class action 
to challenge municipal public transportation facilities 
as violative of, inter alia, the Rehabilitation Act of 
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1973, neither the exhaustion nor primary jurisdiction 
doctrine was applicable. Rehabilitation Act of 1973, 
§ 504, 29 U.S.C.A. § 794. 

*1278 Neil K. Quinn, Walter J. Kendall, Chicago, 
Ill., for plaintiffs-appellants. 
Norman J. Barry, Joseph P. Della Maria, Jr., and 
Ronald F. Bartkowicz, Chicago, Ill., for Chicago 
Transit Authority. 
Don H. Reuben, James C. Munson, Chicago, Ill., for 
Regional Transportation Authority. 

Before CUMMINGS and TONE, Circuit Judges, and 
GRANT, Senior District Judge.[FN*l 

FN* Senior District Judge Robert A. Grant 
of the Northern District of Indiana is sitting 

. by designation. 

CUMMINGS, Circuit Judge. 
DJ-ThisJclass action was filed under the Civil Rights 
Act of 1871 (42 U.S.C. s 1983),(FNIJ the 
Rehabilitation Act of 1973 (29 U.S.C. ss 701 et seq. 
), the Architectural Barriers Act of 1968 (42 U.S.C. 
ss 4151· and 4152): and unspecified regulations 
promulgated under the statutes.J:Ilill.Plaintiffs also 
relied on various sections of the Constitution but now 
rest their constitutional argument only on the Equal 
Protection Clause of the Fourteenth Amendment. 

FN 1. Plaintiffs no longer rely on 42 U .S.C. s 
1983 (see reply br. 7), apparently because 
municipal corporations like defendants are 
outside its ambit. City of Kenosha v. Bruno. 
412 U.S. 507. 513. 93 S.Ct. 2222, 37 
L.Ed.2d"l 09. 

FN2. In their appellate brief (at 11-13) 
plaintiffs also rely on a 1975 amendment to 
Section 165 of the Federal-Aid Highway Act 
of 1973, providing that the Secretary of 
Transportation "shall not approve any 
program or project • * • (not) requiring 
access to public mass transportation 
facilities, equipment and services for elderly 
or handicapped persons" which is funded 
under certain specified sections of Title 23 
of the United States Code (23 U.S.C.A. s 
142 note; 88 Stat. 2283). The 1975 
amendment defined the handicapped to 
"includ( e) those who· are nonambulatory 
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wheelchair-bound and those with 
semiambulatory capabilities."ld. However, 
since this provision was not cited in the 
complaint and barely mentioned in the 
district court's opinion, we will not consider 
it. 

*1279 ill The named plaintiffs are George A. Lloyd, 
a quadriplegic who has been confined to a wheelchair 
since 1953, and Janet B. Wolfe, who is "mobility
disabled" because of a chronic pulmonary 
dysfunction. They sued on behalf of a class of all 
mobility-disabled persons in the northeastern region 
of lllinois. The two defendants are the Regional 
Transportation Authority (RTA),[FN3J which 
provides public transportation and assists in the 
public mass transportation system in that region, and 
the Chicago Transit Authority (CTA), [FN41 which 
operates a mass transportation system in the Chicago 
metropolitan area. ·The complaint alleges that the 
suing class is unable to use defendants' public 
transportation system because of physical disabilities. · 
Plaintiffs aver on infonnation and belief that 
defendants are in the process of planning for the 
purchase of new transportation equipment utilizing 
federal funds [FN5l and that, unless defendants are 
compelled to take affirmative action, the 
transportation system will continue to be inaccessible · 
to the mobility-disabled. 

FN3. The RTA is a municipal corporation 
established pursuant to Ill.Rev .Stat.1975, ch. 
111 2/3 , ss 701.01 et seq. 

FN4. The CTA is a municipal corporation 
established pursuant to Ill.Rev .Stat.1975, ch. 
111 2/3 , ss 301 et seq. 

FN5. Reading the complaint liberally as we 
must on a motion to dismiss, we deem it 
possible ·that plans for the purchase of new 
equipment on June 5, 1975, the date of the 
complaint, were not all consummated at the 
level of final approval of federal funding 
before the effective date of the Urban Mass 
Transportation Administrator's regulations 
on May 31, 1976. See also note 30 infra. 

The complaint sets out four causes of action. First, 
plaintiffs assert that defendants have violated Section 
16 of the Urban Mass Transportation Act of 1964 (49 
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U.S.C. s 1612) because they have not met the 
transportation needs of handicapped persons. 
Secondly, plaintiffs charge that defendants have 
violated Section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. s 794) because, by reason of their 
handicaps, plaintiffs have been denied the meaningful 
usage of defendants' federally fmanced mass 
transportation facilities. Thirdly, plaintiffs claim that 
defendants have not complied with Sections 1 and 2 
of the Architectural Barriers Act of 1968 (42 U.S.C. 
ss 4151 and 4152) because they have not designed 
vehicular facilities permitting ready access to 
physically handicapped persons. Finally, defendants' 
denial of public transportation system access to 
plaintiffs and their class is said to violate the 
Fourteenth Amendment's Equal Protection Clause. 

The plaintiffs sought a preliminary injunction to 
prevent the defendants from designing or placing into 
operation any new federally funded facilities unless 
the facilities were accessible to all mobility-disabled 
persons. Plaintiffs also prayed for a mandatory 

· injunction compelling the defendants to make the 
existing transportation system accessible to the 
mobility-disabled. 

The district court filed a memorandum opinion 
granting the defendants' motions to dismiss on the 
ground that the three statutes in question do not 
confer a private right of action. The opinion stated 
that the only substantial constitutional claim of 
plaintiffs was founded on the Equal Protection Clause 
but that it was inapplicable because 

"( d)efendants have not created any inequalities of 
treatment. They are not alleged to be providing 
handicapped persons with any lesser facilities than 
other persons."[FN61 

FN6. The district judge found it unnecessary 
to decide whether the Secretary of 
Transportation or his delegates were 
indispensable parties. Similarly, he did not 
pass on whether the Secretary of Health, 
Education and Welfare and the Urban Mass 
Transportation Administrator had to be. 
named as defendants, as urged by the Urban 
Mass Transportation Administrator (who 
filed an amicus curiae brief with us) and by 
theCTA. 
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*1280 We vacate and remand. 

SECTION 504 CONFERS AFFIRMATIVE RIGHTS 

ill Plaintiffs and two amici curiae [FN71 rely on 
Section 504 of the Rehabilitation Act of 1973 as 
giving plaintiffs the right to file a private action to 
enforce compliance with the statutes relied upon in 
the complaint and the recent regulations of the Urban 
Mass Transportation AdministrationJFNRJSection 
504 provides: 

FN7. They are the National Center for Law 
and the Handicapped, Inc. of South Bend, 
Indiana, and a group of eight organizations 
representing disabled persons, whose 
counsel was the Public Interest Law Center 
of Philadelphia. 

FN8. Those regulations were issued on April 
27, 1976, and made effective May 31, 1976. 
They appear in 49 C.F.R. ss 609.1-609.25 
and 613.204 and in 41 F.R. 18239-18241 
and 18234 (April 30, 1976). Two appendices 
were also added. 49 C.F.R. ss 609. lS(a), (b) 
and (c) were revised effective October 12, 
1976. 41F.R.45842 (October 18, 1976). 

"No otherwise qualified handicapped individual in 
the United States, as defined in section 7(6), shall, 
solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be 
subjected to discrimination under any program or 
activity receiving Federal financial assistance" @ 
u.s.c. s 794). 
This provision closely tracks [FN91 Section 601 of 
the Civil Rights Act of 1964,[FNlOJ which was 
construed in Lau v. Nichols, 414 U.S. 563. 94 S.Ct. 
786. 39 L.Ed.2d 1. There a unanimous Supreme 
Court held that Section 601 provided a private cause 
of action. See also Bossier Parish School Board v. 
Lemon, 370 F.2d 847, 852 (5th Cir. 1969), certiorari 
denied, 388 U.S. 911. 87 S.Ct. 2116, 18 L.Ed.2d 
1350. While adverting to regulations and guidelines 
issued by the Department of Health, Education and 
Welfare (HEW) pursuant to Section 602 of the Act 
[FNI l] and the respondent school district's 
contractual agreement to comply with Title VI of the 
Civil Rights Act of 1964 and the reg~lations 
thereunder,JBil.61 Justice Douglas (speaking for 
himself and Justices Brennan, Marshall, Powell and 
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Rehnquist) stated, in reversing the court of appeals, 
that "(w)e do not reach the Equal Protection Clause 
argument which has been advanced but rely solely on 
s 601."414 U.S. at 566. 94 S.Ct. at 788. The 
concurring opinion of Justice Stewart (with whom the 
Chief Justice and Justice Blackmun joined) relied on 
Section 60 I and the HEW regulations and guidelines 
and mentioned that plaintiffs there could concededly 
sue as · third-party beneficiaries of said contract. 
Finally, Justice Blackmun (with whom the Chief 
Justice joined) stated that because the plaintiff class 
involved 2800 school children, he concurred in the 
holding that the San Francisco School District could 
not continue to teach students in English without 
teaching English to Chinese-speaking children or 
giving their classes in the Chinese 
language.[FN13]*1281 Because of the near identity 
of language in Section 504 of the Rehabilitation Act 
of 1973 and Section 60 I of the Civil Rights Act of 
1964, Lau is dispositive. Therefore, we hold that 
Section :504 of the Rehabilitation Act, at least when 
considered with the regulations which now 
implement it, establishes affirmative rights and 
permits this action to proceed.fFN141 

FN9. Indeed, Section 504 had its genesis in 
an abortive attempt by Congressman Yanik 
to include the handicapped within the 
strictures of the Civil Rights Act of 1964 
'itself. In floor debate on the Rehabilitation 
Act of 1973, he expressed pleasure that his 
language was included in what was to 
become Section 504. 119 Cong. Rec. 7114 
(1973). 

fl:illL Section 601 of the Civil Rights Act of 
·1964 provides: 
''No person in the United States shall, on the 
ground of race, color, or national origin, be 
excluded from participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance" (42 U.S.C. s 
2000d). 

FN I I, Section 602 provides: 
"Each Federal department and agency which 
is empowered to extend Federal financial 
assistance to any program or activity, by 
way of grant, loan, or contract other than a 
contract of insurance or guaranty, is 
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authorized and directed to effectuate the 
provisions of section 2000d of this title with 
respect to such program or activity by 
issuing rules, . regulations, or orders of 
general applicability which shall be 
consistent· with achievement of the 
objectives of the statute authorizing the 
financial assistance in connection with 
which the action is taken • • *" (42 U.S.C. 
s 2000d-ll. 

FN12.45 C.F.R. pt. 80. 

FN 13. A perceived importance in the 
number of discriminatees seeking relief has 
caused one court to consider the numerosity 
of the plaintiff class as a limitation of Lau. 
Serna v. Portakes Municipal Schools. 499 
F.2d 1147, 1154 (]0th Cir. 1974). 

FN14. Accord: Gurmankin v. Costanzo. 411 
F.Supp. 982 CE.D.Pa.1976); Hairston v. 
Drosick. 423 F.Supp. 180 CS.D.W.Va.1976); 
Rhode Island Society for Autistic Children 
v. Board of Regents, Civil Action No. 5081 
(D.R.!. August I, 1975); Cherrv v. Mathews, 
419 F.Suoo. 922 CD.D.C.1976); Sites v'. 
McKenzie. 423 F.Supp. 1190, 
<N.D.W.Va.1976). See also Bartels v. 
Biernat. 405 F.Supp. 1012 CE.D.Wis.1975). 
To the extent that Young v. Coleman, Civil 
Action No. H-76-201 (D.Conn. Dec. 17, 
1976), may be contra, we disagree 
therewith. The district judge did not realize 
·that the Urban Mass Transportation 
Administrator's regulations had been issued 
in part under Section 504 (mem. op. 9), 
which was his reason for distinguishing Lau 
v. Nichols, supra.He left open the question 
whether Section 504 authorizes a private 
right of action in circumstances like these 
(mem. op. 9, I 0). Also, the defendants there 
satisfied him that they were making good 
faith efforts to comply with the Urban Mass 
Transportation Act (mem. op. 8), and the 
State of Connecticut Department of 
Transportation represented that it would 
comply with the April and October · 
requirements of the Urban Mass 
Transportation Administrator (n. 5). 
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Judge Flaum held that Lau was not controlling 
because this case was devoid of analogs to the HEW 
guidelines there involved. In the district court's view, 
the "obligation to provide special programs did not 
flow from the cited statutory language (Section 60 I 
of the Civil Rights Act of 1964), but rather from 
Health, Education and Welfare guidelines which 
were enacted pursuant to the additional statutory 
section, s 2000d-l (Section 602 of the Civil Rights 
Act of 1964)." Even though the opinion of the Court 
in Lau can be read as authority for allowing this 
action to proceed under Section 504 of the 
Rehabilitation Act alone, developments subsequent to 
the district court's opinion have provided a. virtual 
one-to-one correspondence between the conceptual 
props supporting the concurring opinions in Lau and 
the elements of the instant case. 

Here the conceptual analog of Section 602 of the 
Civil Rights Act of 1964 came into being on April 
28, 1976, in the fonn of Executive Order 11914, 41 
F.R. 17871 (April 29, 1976). The Executive Order 
authorizes HEW and other federal agencies 
dispensing financial assistance to adopt rules, 
regulations and orders to ensure that recipients of 
federal aid are in compliance with Section 504. If 
compliance cannot be secured voluntarily, it may be 
compelled by suspension or tennination of federal 
assistance after a hearing or by "other appropriate 
means authorized by law."HEW is given the 
responsibility of establishing standards for who are 
"handicapped individuals" and for detennining what 
are "discriminatory practices" as well as coordinating 
the implementation of Section 504 by all federal 
agencies. While the Rehabilitation Act itself contains 
no express directive to issue 
regulations,[FNl5)*1282 the 1974 Amendments to 
the Act generated . a legislative history which 
indicates that Congress contemplated speedy 
implementation of Section 504 through regulations. 
See S.Rep. No. 93-1139, 93d Cong., 2d Sess. 24-25 
(1974); H.R.Rep. No. 32-1457, 93d Cong., 2d Sess. 
27-28 (1974); S.Rep. No. 32-1297, 93d Cong., 2d 
Sess. 39-40 (1974)."ln review of the foregoing, (it 
can be concluded) that the (HEW) Secretary is 
required to promulgate regulations effectuating s 
504."Cherrv v. Mathews, 419 F.Supp. 922 CD.D.C .. 
1976).IFN 161 

FN 15. However, the legislative history of 
the 1974 Rehabilitation Act Amendments 
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explicitly contemplates an Executive Order 
such as 11914 which would consolidate in 
HEW the government-wide responsibility of 
issuing regulations to implement Section 
504: 
"It is intended that sections 503 and 504 be 
administered in such a manner that a 
consistent, uniform, and effective Federal 
approach to discrimination against 
handicapped ·persons would result. Thus, 
Federal agencies and departments should 
cooperate in developing standards and 
policies so that there is a unifonn, consistent 
Federal approach to these sections. The 
Secretary of the Department of Health, 
Education and Welfare, because of that 
Departmenfs experience in dealing with 
handicapped persons and with the 
elimination of discrimination in other areas, 
should assume responsibility for 
coordinating the section 504 enforcement· 
effort and for establishing a coordinating 
mechanism with the Secretary of the 
Department of Labor to ensure a consistent 
approach to the implementation of sections 
503 and 504. The conferees fully expect that 
H.E.W.'s section 504 regulations should be 
completed by the close of this year. Delay 
beyond this point would be most unfortunate 
since the Act (P.L. 93-112) was enacted 
over one year ago September 26, J 973. 
"The conferees noted, and the Committee 
reiterates, that Executive Order No. 11758, 
section 2, delegates to the Secretary of 
Labor the responsibility for carrying out the 
responsibilities embodied in section 503 of 
the Rehabilitation Act of 1973, and a similar 
delegation of responsibility to the Secretary 
of HEW is urged to carry out on a 
Government-wide basis those 
responsibilities embodied in section 504." 4 
U.S.Code Cong. & Admin.News, p. 6391 
(1974). 

FN 16. The district court in Cherry chose not 
to set a date when the fmal 504 regulations 
must issue but did retain jurisdiction to 
ensure that "no further unreasonable delays 
affect the promulgation of regulations under 
s 504."No appeal was taken from the July 19 
memorandum opinion. 
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Forty days after the district court's op1mon was 
issued, the Urban Mass Transportation Administrator 
promulgated final regulations, in part under the 
authority of Section 504. These regulations and 
various accompanying guidelines are squarely 
couched in affirmative language. Thus new 
regulation 49 CFR s 613.204 provides: 

"Additional criteria for Urban Mass Transportation 
Administrator's approvals under 23 CFR 450.320. 

"The Urban Mass Transportation Administrator will 
grant project approvals pursuant to 23 CFR 
450.320(a)(3) only if: 

"(a) The urban transportation planning process 
exhibits satisfactory special efforts in planning public 
mass transportation facilities and services that can be 
utilized·by elderly and handicapped persons ; and 

"(b) The annual element of the transportation 
improvement program developed pursuant to 23 CFR 
450.118 and submitted after September 30, 1976, 
contains· projects or project elements designed to 
benefit elderly and handicapped persons, specifically 
including wheelchair users and those with semi
ambulatory capabilities ; and 

(c) Afte~ September 30, 1977, reasonable progress 
has been demonstrated in implementing previously 
programmed projects." (Emphasis supplied.) 

Advisory information issued simultaneously, to be 
added to the appendix to 23 CFR Part 450, Subpart 
A, sets forth general guidance on the meaning of 
"special efforts" in planning: 
"The urban transportation planning process must 
include special efforts to plan public mass 
transportation facilities and service that can 
effectively be utilized by elderly and handicapped 
persons. As used in this guidance, the term 'special 
efforts' refers both to service for elderly and 
handicapped persons in general and specifically to 
service for wheelchair users and semiambulatory 
persons. With regard to transportation for wheelchair 
users and others who cannot negotiate steps, 'special 
efforts' in planning means genuine, good-faith 
progress in planning service for wheelchair users and 
semfambulatory handicapped persons that is 
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reasonable by comparison with the service provided 
to the general public and that meets a significant 
fraction of the actual transportation needs of such 
persons within a reasonable time period."(Emphasis 
supplied.) 

Further advisory information published as an 
appendix to 49 CFR Part 613, Subpart B, gives 
several examples of a level of effort that will be 
deemed to satisfy the special efforts 
requirement.[FN 17]While the guidelines * 1283 do 
not purport to be regulatory standards or 
minimums,[FN 181 they do suggest a commitment to 
an affirmative remedial program of substantial scope. 
The most recently issued Urban Mass Transportation 
Administrator's regulation (49 CFR s 609.15(b), 41 
F.R. 45842 (October 18, 1976)) provides in pertinent 
part that: 

FN 17. The examples given are the 
following: 
"1 .. A program for wheelchair users and 
semiambulatory handicapped persons that 
will involve the expenditure of an average 
annual dollar amount equivalent to a 
minimum of five percent of the section 5 (49 
U .S.C. · s 1604) apportionment to the 
urbanized area. These 'five percent funds' 
may be derived from sources other than 
section 5. The term 'average' permits lower 
expenditure years to be balanced by higher 
expenditure years but does not permit an 
initial delay in implementing projects. The 
term 'section 5 apportionment' refers to 
UMTA's formula apportionment for areas 
with a population of200,000 or more and to 
the Governor's apportionment for areas with 
a population of 200,000 or more and to the 
Governor's apportionment for areas with a 
population under 200,000. Projects that 
qualify as local 'special efforts' for 
wheelchair users and other semiambulatory 
persons under the initial paragraphs of this 
advisory info1U1ation would be counted in 
computing the five percent. 
"2. Purchase of only wheelchair-accessible 
new fixed route equipment until one-half of 
the fleet is accessible, or in the alternative, 
provision of a substitute service that would 
provide comparable coverage and service 
levels. 
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"3. A system, of any desigo, that would 
assure that every wheelchair user or 
semiambulatory person in the urbanized area 
would have public transportation available is 
requested for 10 round-trips per week at 
fares comparable to those which are charged 
on standard transit buses for trips of similar 
length, within the service area of the public 
transportation authority. The system could, 
for example, provide trip coupons to 
individuals who would then purchase the 
needed service."41 F.R. 18234 (April 30. 
1976). 

FN18.41 F.R. 18234 (April 30, 1976). 
However, the same appended material does 
describe some qualitative boundaries to the 
special efforts concept: 
"Projects funded by UMTA under section 
16(b)(2) (49 U.S.C. s 1612(b)(2)) may be 
identified as deriving from local special 
efforts to meet the needs of wheelchair users 
and semiambulatory persons only to the 
extent that the following four conditions are 
met: ( 1) the service and vehicles serve 
wheelchair users and semiambulatory 
persons; (2) the service meets a priority need 
identified in this planning process; (3) the 
service is not restricted to a particularized 
organizational or institutional clientele; and 
(4) any fares charged are comparable to 
those which are charged on standard transit 
buses for trips of similar length."Id. 

''procurement solicitations shall provide for a bus 
design which permits the addition of a wheelchair 
accessibility option and shall require an assurance 
from each bidder that it offers a wheelchair 
accessibility option for its buses. The term 
'wheelchair accessibility option' means a level 
change mechanism ( e. g., lift or ramp), sufficient 
clearances to permit a wheelchair user to reach a 
securement location, and at least one wheelchair 
securement device." 
Indeed, in oral argument the CT A conceded that the 
regulations created an affirmative duty on federal 
grant recipients. 

Four months after the district judge's opinion, HEW 
issued proposed regulations implementing ~~ction 
504.fFN19]Para\leling 45 CFR s 80.3(b)(i) (11) and 
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ill!), the provmons explicitly mentioned by eight 
Justices in Lau, proposed regulations 49 CFR ss 
84.4(b)(l)(ii) and (iv) specify that recipients of 
federal financial assistance may not 

FNJ9. HEW's proposed regulations appear 
at 41 F.R. 29560-29567 (July 16, 1976) and 
are intended to become 45 CFR ss 84.1-
84.54. Notice of Proposed Rulemaking was 
published at 41 F.R. 20296 (May 17, 1976). 
Even this early in the rulemaking process, 
the HEW Secretary conceded that Section 
504 created individual rights: 
"Thus, while we recognize that the statute 
creates individual rights, the statute is 
ambiguous as to the specific scope of these 
rights."Id. 

"(ii) Provide a qualified handicapped person with aid, 
benefit, or service which is not as effective as that 
provided to others ; 

"(iv) OtherWise limit a qualified handicapped person 
in the enjoyment of any right, privilege, advantage or 
opportunity enjoyed by others receiving an aid, 
benefit or service."(Emphasis supplied.) 

Moreover s 84.4(b)(2) establishes that 
"A recipient may not provide different or separate 
aid, benefits or services to handicapped persons 
unless such action is necessary to provide qualified 
handicapped persons with aid; benefits, or services 
which are as effective as those provided to 
others."(Emphasis supplied.) lR'::!£Q} 

FN20.Sections 84.4(b)(i) and (b)(2) were 
redrafted from the language appearing in the 
Nature of Intent of Proposed Rulemaking of 
May 17, 1976, because the commentators 
objected to the draft regulations' emphasis 
on different treatment. Thus "as effective 
as" was substituted for "comparable" in the 
May 17 draft. The accompanying advisory 
information outlined the intent of this 
change: 
"(The new terminology) is intended to 
encompass the concept of equivalent as 
opposed to identical, services and to 
acknowledge the fact that in order to meet 
the individual needs of handicapped persons 
to the same extent that the corresponding 
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needs of nonhandicapped persons are met, 
, adjustments to regular programs or the 
· provision of different programs may 
sometimes be necessary. For example, a 
welfare office that uses the telephone for 
communicating with its clients must provide 
alternative modes of communicating with its 
deaf clients. This standard parallels the one 
established under title VI of Civil Rights Act 
of 1964 with respect to the provision of 
educational services to students whose 
primary language is not English. See 'Lau v. 
Nichols ', 414 U.S. 563, 94 S.Ct. 786. 39 
L.Ed.2d 1 (1974). The rewording of this 

'provision is intended to emphasize that, 
although separate services may be required 
. in some instances, the provision of 
unnecessarily separate or different services 
is discriminatory."41 F.R. 29551 (July 16. 
1976). 

* 1284 Finally, pending the adoption of a new 
procedural regulation consolidating all of the 
enforcement procedures implementing the civil rights 
statutes for which HEW has enforcement 
responsibilities, [FN2 IJ the "procedural provisions of 
the title ·VI regulation, which may be found at 45 
CFR Part 80, will be incorporated by reference into 
the sectjon 504 regulations for use during the 
interim."41 F.R. 29548 (July 16. 1976). The 
regulations thus reduce to concrete terms the abstract 
words of section 504. 

FN21. On April 22, 1976, HEW released an 
Intent to Issue Notice of Proposed 
Rulernakirig styled "Consolidated 
Procedural Rules for Administration and 
Enforcement of Certain Civil Rights Laws 
And Authorities."41 F.R. 18394 (May 3. 
1976). 

Taken together with the numerosity of the 
class,[FN22) every element of the two fFN23 l 
concurring opinions in Lau is also satisfied under the 
statutory and administrative framework of the instant 
case. The existence of affirmative rights under 
Section 504 necessarily follows, for, to paraphrase 
Justice Douglas in Lau : 

FN22. The complaint alleges that there may 
be hundreds of thousands of mobility-
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disabled persons in the northeastern region 
of Illinois. 

FN23. Justice White concurred without 
comment in the Lau result without joining 
either in the opinion of the Court or in the 
concurring opinions authored by Justices 
Stewart and Blackmun. 

"Under these (federal) standards there is no equality 
of treatment merely by providing (the handicapped) 
with the same facilities (as ambulatory persons) * • 
*; for (handicapped persons) who (can) not (gain 
access to such facilities) are effectively foreclosed 
from any meaningful (public transportation)."414 
U.S. at 566. 94 S.Ct. at 788.[FN241 

FN24. HEW's May 17, 1976, statement of 
policy on ~nterpreting Section 504 
acknowledges as much: 
"Handicapped persons may require different 
treatment in order to be afforded equal 
access to federally assisted programs and 
activities, and identical treatment may, in 
fact, constitute discrirnination."41 F.R. 
20296 (May 17. 1976). 

Cf. Griggs v. Duke Power Co,, 401 U.S. 424, 431. 91 
S.Ct. 849. 28 L.Ed.2d 158. 

PRIVATE RIGHT OF ACTION 

JAlliJ Having demonstrated that Lau v. Nichols is 
conclusive on the question of the existence of 
affirmative rights under Section 504 and the 
regulations, we now tum to a consideration whether a 
private cause of action rriay be implied to vindicate 
these rights. As the parties have acknowledged, Cort 
v. Ash, 422 U.S. 66, 78. 95 S.Ct. 2080, 2087, 45 
L.Ed.2d 26. sets out the four factors relevant to 
detemiining whether a private remedy is implicit in a 
statute not expressly providing one. They are: 

"First, is the plaintiff 'one of the class for whose 
especial benefit the statute was enacted,' (emphasis 
supplied) that is, does the statute create a federal right 
in favor of the plaintiff? Second, is there any 
indication of legislative intent, explicit or implicit, 
either to create such a remedy or to deny one? Third, 
is it consistent with the underlying purposes of the 
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legislative scheme to imply such a remedy for the 
plaintiff/ And finally, is the cause of action one 
traditionally relegated to state law, in an area 
basically the concern of the States, so that it would 
*1285 be inappropriate to infer a cause of action 
based solely on federal law?"(Citations omitted.) 

Applying the Cort factors here leads to the 
conclusion that a private cause of action must be 
implied from Section 504. 

(I) Plaintiffs of course are among the class 
specifically benefited by the enactment of the statute. 
As demonstrated above, Section 504 establishes 
affirmative private rights. In particular, these rights 
apply to transportation barriers impeding 
handicapped individuals.[FN25)29 U .S.C. s 70 l(J I). 

FN25. Indeed, one of the principal purposes 
of the 1974 Rehabilitation Act Amendments 
was to include within Section 504 
individuals who may have been 
unintentionally excluded from its protection 
by the original definition of handicapped 
individuals which over-emphasized 
employability. In the Senate Report, it was 
made plain that inter alia : 
"Section 504 was enacted to prevent 
discrimination against all handicapped 
individuals, regardless of their need for, or 
ability to benefit from vocational 
rehabilitation services, in relation to Federal 
assistance in * • * transportation • * • 
programs." 4 U.S.Code Cong. & 
Admin.News, p. 6388 (1974). 

Ifill1l (2) While the 1973 legislative history of 
Section 504 is bereft of much explanation,{lli2fil the 
legislative history of the Rehabilitation Act 
Amendments of J 974 fFN27J casts light on the 
original Congressional intent. These amendments, 
inter alia, redefined the term "handicapped 
individual" as used in Section 504 and, as clarifying 
amendments, have cogent significance in construing 
Section 504. See Red Lion Broadcasting Co., Inc. v. 
Federal Trade Commission. 395 U.S. 367. 380-381, 
89 S.Ct. 1794, 23 L.Ed.2d 371. It is noteworthy that 
the Senate Report was submitted on November 26, 
1974, and the Lau opinion construing Section 60 I of 
the Civil Rights Act of 1964 was handed down on 
January 21 of that year and certainly known by the 
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Senate Committee.~ Indeed, the report of the 
Senate Labor and Public Welfare Committee notes 
that the 

FN26. The 1_973 legislative history leaves 
ambiguous whether or not Section 504 is a 
mandatory provision. See 2 U.S.Code Cong. 
& Adm in.News, pp. 2123, 2143 (I 973). 

FN27 .Pub.L. 93-516, 88 Stat. 1617. 

FN28. Lau is also referred to in the 
introduction to HEW's proposed regulations 
(41 F.R. 29551. July 16, 1976). See note 20 
supra. The third-party beneficiary theory 
advanced by Justice Stewart in Lau ( 414 
U.S. at 571 n. 2, 94 S.Ct. 786) and by the 
Fifth Circuit in Bossier Parish School Board, 
supra, 370 F.2d at 852, is likewise 
mentioned there (41 F.R. 29552. July 16, 
1976). 

"new definition applies to section 503, as well as to 
section 504, in order to avoid limiting the affirmative 
action obligation of a Federal contractor to only that 
class of persons who are eligible for vocational 
rehabilitation services. * • • Where applicable, 
section 504 is intended to include a requirement of 
affirmative action as well as a prohibition against 
discrimination." 4 U.S.Code Cong. & Admin.News, 
p. 6390 (1974). 
The Committee continues by stating that Section 
504's similarity to Section 601 of the Civil Rights Act 
of 1964 was not accidental: 

"Section 504 was patterned after, and is almost 
identical to, the antidiscrimination language of 
section 601 of the Civil Rights Act of 1964, 42 
U.S.C. 2000d-l (relating to race, color, or national 
origin), and section 90 I of the Education 
Amendments of 1972, 42 U.S.C. 1683 (relating to 
sex). The section therefore constitutes the 
establishment of a broad government policy that 
programs receiving Federal financial assistance shall 
be operated without discrimination on the basis of 
handicap. It does not specifically require the issuance 
of regulations or expressly provide for enforcement 
procedures, but it is clearly mandatory in form, and 
such regulations and enforcement are intended."(4 
U.S.Code Cong. & Admin.News, p. 6390 (1974)). 
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Further, the scope of the enforcement mechanism to 
result from such conscious parallelism did not escape 
comment: 
"The language of section 504, in followig (sic) the 
above-cited Acts, further env1S1ons the 
implementation of a compliance program which· is 
similar . to those Acts, including promulgation of 
regulations providing for investigation and review of 
*1286. recipients of Federal financial assistance, 
attemptS . to bring non-complying recipients into 
voluntary compliance through informal efforts such 
as negotiation, and the imposition of sanctions 
against recipients who continue to discriminate 
against 9therwise qualified handicapped persons on 
the basis of handicap. Such sanctions would include, 
where appropriate, the termination of Federal 
financial assistance to the recipient or other means 
otherwise authorized by law. Implementation of 
section 504 would also include pre-grant analysis of 
recipients to_ensure that Federal funds are not 
initially provided to those who discriminate against 
handicapped individuals. Such analysis would 
include pre-grant review procedures and a 
requirement for assurances of compliance with 
section 504: This approach to implementation of 
section 504, which closely follows the models of the 
above-cited anti-discrimination provisions, would 
ensure administrative due process (right to hearing, 
right tc;> review), provide for administrative 
consistency within the Federal government as well as 
relative ease of implementation, and permit a judicial 
remedy through a private action."Id. at pp. 6390-
6391.(Emphasis supplied.) 

While the above language contemplates judicial 
review of an administrative proceeding as 
contradiStinct from an independent cause of action in 
federal court, still it is plain that the rights of the 
handicapped were meant to be enforced at some point 
through the vehicle of a private cause of action. 
When administrative remedial machinery does not 
exist to vindicate an affirmative right, there can be no 
objection. to an independent cause of ·action in the 
federal courts.[FN291See Steele v. Louisville & N. R. 
Co., 323 U.S. 192, 206-207. 65 S.Ct. 226, 89 L.Ed. 
173. In any event, under the second prong of the Cort 
test, there is surely an indication of legislative intent 
to create such a remedy and none to deny it. 

FN29. We expressly leave open as 
premature the question whether, after 
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consolidated procedural . enforcement 
regulations are issued to implement Section 
504, the judicial remedy available must be 
limited to post-administrative remedy 
judicial review. In any event, the private 
cause of action we imply today must 
continue at least in the form of judicial 
review of administrative action. And until 
effective enforcement regulations are 
promulgated, Section 504 in its present 
incarnation as an independent cause of 
action should not be subjugated to the 
doctrine of exhaustion. Cf. Hardy v. 
Leonard. 377 F.Supp. 831 CN.D.Cal.J 974); 
Southern Christian Leadership Conference. 
lnc. v. Connolly, 331 F.Supp. 940 
(E.D.Mich.1971 ). See also Albert. Standing 
to Challenge Administrative Action: An 
Inadequate Surrogate for Claims for Relief. 
83 Yale L.J. 425, 451-456 Cl974). But 
assuming a meaningful administrative 
enforcement mechanism, the private cause 
of action under Section 504 should be 
limited to a posteriori judicial review. 

Ifil (3) It is certainly consistent with the underlying 
purposes of the legislative scheme to imply such a 
remedy. Indeed, one of the explicitly detailed 
purposes of the Rehabilitation Act of 1973 was to 
"enforce statutory and regulatory standards and 
requirements regarding barrier-free construction of 
public facilities and study and develop solutions to 
existing architectural and transportation barriers 
impeding handicapped individuals."29 U.S.C. s 
70 I (Ill. Moreover, since a private cause of action in 
this case serves to enforce the unifonn substantive 
standards laid down by the UMTA and HEW 
regulations, the unseemly vista of a spotty application 
of ad hoc remedies in lawsuits in various regions of 
the country is not presented here. And no objection to 
local implementation of these substantive standards 
can prevail since the nationwide Urban Mass 
Transportation Administrator's regulations which set 
out standards for meeting the needs of the 
handicapped in transportation only serve as a guide 
for the local implementation of transportation 
opportunities for the mobility-disabled. 41 F .R. 
18234 (April 30. 1976). 

(4) Affording a private remedy under Section 504 of 
the Rehabilitation Act of I 973 would not be the kind 
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of suit traditionally relegated to state law in an area 
basically the concern of the States. In fact, both the 
RTA and CTA conceded below that it was the intent 
of Congress to deal *1287 with the transportation 
needs of the handicapped on a national basis. 

Because all four Cort tests are satisfied, we are 
reinforced in our holding that Section 504 implicitly 
provides a private remedy. Therefore, we need not 
and do not consider whether the Equal Protection 
Clause (together with 28 U.S.C. s 1343) and the other 
statutes cited in the complaint also confer jurisdiction 
on the district court. 

Defendants rely principally on Cannon v. University 
of Chicago Nos. 76-1238 and 1239, decided August 
27, (7th Cir. 1976), in arguing that Section 504 does 
not provide for a private right of action. There a panel 
of this Court held that Title IX of the Education 
Amendments of 1972 (20 U.S.C. s 1681) does not 
permit a private cause of action. However, the Court 
noted that in contradistinction to Lau, Cannon 
involved only an individual plaintiff who had not 
exhausted her administrative remedies (slip op. 11 -
16). Here we have a huge class, and plaintiffs and 
amicus Urban Mass Transportation Administrator 
have not persuaded us that any administrative remedy 
is yet available to plaintiffs and their class, nor has 
Congress provided other means of enforcement. 
Furthermore, it should be noted that the Cannon 
opinion is not final, for the panel granted the petition 
for rehearing in part on November 30, 1976, and.now 
again has the case sub judice. There HEW's most 
recent brief quotes legislative history of Section 504 
to show that a private right of action should be 
inferred (Br. 15-16). 

121 Defendants and the amicus Urban Mass 
Transportation Administrator also rely on Bradford 
School Bus Transit, Inc. v. Chicago Transit 
Authority. 537 F.2d 943. 948 (7th Cir. 1976), in 
claiming that here plaintiffs must exhaust their 
administrative remedies before seeking judicial relief. 
There we applied the primary jurisdiction doctrine 
because the regulations specifically provided "for 
judicial review of administrative actions regarding 
school bus operations after certain procedures have 
been exhausted."No comparable regulations presently 
exist with respect to the problem at hand. There being 
no administrative remedy open to these plaintiffs, 
neither the exhaustion nor primary jurisdiction 
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doctrine applies. Rosado v. Wyman, 397 U.S. 397, 
405-406. 90 S.Ct. 1207. 25 L.Ed.2d 442. 

Upon remand, defendants may of course be able to 
show that they are in compliance with the statutes on 
which plaintiffs rely and the regulations 
thereunder . .[lli1Q1Tbe affidavit filed in the district 
court by defendant CT A's general· operations 
manager tends in that direction although it may 
already be partly obsolete in view of the Transbus 
developments (41 P.R. 15735. 32286-32287. 45842 
(April 14, 1976: August 2, 1976: October 18. 1976)). 
See also notes 17-18 and accompanying text supra. 
Our opinion expresses no view on the ultimate merits 
of plaintiffs' case because the undeveloped record 
does not show whether RTA and CTA are following 
the statutes and regulations.fINill 

FN30. Since the Urban Mass Transportation 
Administrator's regulations became effective 
on May 31, 1976, plaintiffs now challenge 
only projects whose funding was approved 
after that date. On remand, leave should be 
granted to plaintiffs to make post-May 31 
allegations. Cf. note 5 supra. 

FN3 l. ln Lau, the opinion of the Court 
adverted to a contract between HEW and the 
San Francisco Unified School District 
compelling it to comply with Title VI of the 
Civil Rights Act of 1964 and HEW's 
regulations thereunder and to take any 
necessary measures to effectuate the 
contract (414 U.S. at 568-569. 94 S.Ct. 786). 
Through discovery on remand, plaintiffs will 
be able to ascertain whether any agreements 
between defendants and federal agencies 
contain equivalent terms. 

In concluding, we cannot fault the district court for 
its dismissal order. Without the benefit of any 
regulations, it is difficult to perceive what relief could 
have been afforded at that stage. However, the Urban 
Mass Transportation Administrator's regulations were 
issued before this appeal was briefed and argued and 
of course apply to our deliberations. Thome v. 
Housing Authority, 393 U.S. 268. 281-282. 89 S.Ct. 
518. 21 L.Ed.2d 474;United States v. Fitzgerald. 545 
F.2d 578, 581 (7th Cir. 1976). Since the plaintiffs 
may now be able to *1288 show that they are entitled 
to remedial action, the case must be returned to the 
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district court for appropriate further proceedings. If 
effective by then, consideration will also have to be 
given to HEW's proposed regulations (note 19 supra 
). 

Vacated and remanded.[FN32) 

FN32. On remand, leave should be granted 
to amend the complaint to add the HEW 
Secretary, the Secretary of Transportation 
and the Urban Mass Transportation 
Administrator as defendants and Section 165 
of the Federal-Aid Highway Act of 1973, as 
amended (88 Stat. 2283) as one of the 
statutes relied upon, as prayed in plaintiffs' 
briefs (Br. 12 and Reply Br. 6) Such 
amendments will not unfairly surprise the 
litigants, for the CTA below and the district 
court discussed the federal official point, as 

,., did the amicus Urban Mass Transportation 
Administrator, and the Federal-Aid 
Highway Act was first discussed in RTA's 
briefs below and again in the district court's 
opinion. 

C.A.IIJ. 1977. 
Lloyd v. Regional Transp. Authority 
548 F.2d 1277, 44 A.L.R. Feel 131 

END OF• DOCUMENT 
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!'>Marcus v. State ofKansas,Dept. of Revenue 
C.A.10 (Kan.),1999. 

United States Court of Appeals, Tenth Circuit. 
Joel MARCUS and David V. Morando, on their own 

behalf and all others similarly situated, Plaintiffs
Appellants, 

v. 
State of KANSAS, DEPARTMENT OF REVENUE, 

Defendant-Appellee. 
No. 97-3313. 

March 23, 1999. 

Disabled Kansas citizens brought suit alleging that 
imposition of fee by Kansas for parking placards and 
individual identification cards violated Americans 
with Disabilities Act (ADA) and Department of 
Justice regulation. The United States District Court 
for the District of Kansas, Dale E. Saffels, J ., 980 
F.Fupp. 398, determined that Tax Injunction Act 
deprived it of jurisdiction and dismissed action. 
Plaintiffs appealed. The Court of Appeals, McKay, 
Circuit Judge, held that challenged fee was not tax 
within meaning of Act. 

Reversed. 

West Headnotes 

ill Administrative Law and Procedure 15A 
€=:'416.1 

I 5A Awiiinistrative Law and Procedure 
15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIVCC) Rules and Regulations 

15Ak416 Effect 
l 5Ak4 I 6. I k. In General. Most Cited 

Cases 
Regulations enacted by Department of Justice are 
entitled to substantial deference. 

ill Federal Courts 1708 €=:'776 

I 70B Federal Courts 

.. 

170BVIll Courts of Appeals 
170BVIIICK) Scope, Standards, and Extent 

170BVIIl(K)I In General 
170Bk776 k. Trial De Novo. Most 

Cited Cases 
District court's dismissal for lack of subject matter 
jurisdiction is reviewed de novo. 

l1l Federal Courts 1708 ~34 

l 70B Federal Courts 
170BI Jurisdiction and Powers in General 

170BHA) In General 
I 70Bk29 Objections to Jurisdiction, 

Determination and Waiver 
170Bk34 k. Presumptions and Burden 

of Proof. Most Cited Cases 
Because jurisdiction of federal courts is limited, there 
is presumption against jurisdiction, and party 
invoking federal jurisdiction bears burden ofprooffo> 

ill Federal Courts 1708 f:;:;:;;;J27 

I 70B Federal Courts 
J 7081 Jurisdiction and Powers in General 

I 7081(A) In General 
I 70Bk26 Loss or Divestiture of 

Jurisdiction; Statutory Restrictions 
170Bk27 k. State Taxes. Most Cited 

Tax Injunction Act imposes broad limitation on 
federal court interference with state collection of 
taxes and is not limited to injunctive relief; Act bars 
declaratory relief, and suits for damages as well. 28 
U.S.C.A. § 1341. 

Ifil Federal Courts 1708 f:;:;:;;;J27 

l 70B Federal Courts 
I 70BI Jurisdiction and Powers in General 

l 70BICA) In General 
I 70Bk26 Loss or Divestiture of 

Jurisdiction; Statutory Restrictions 
170Bk27 k. State Taxes. Most Cited 

Cases 
Purpose of Tax Injunction Act is to promote comity 
and to afford states the broadest independence, 
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consistent with federal constitution, in administration 
of their affairs, particularly revenue raising. 28 
U.S.C.A. § 1341. 

1fil Federal Courts 1708 C=>27 

I 70B Federal Courts 
170BI Jurisdiction and Powers in General 

l 70BJ(A) In General 
I 70Bk26 Loss or Divestiture of 

Jurisdiction; Statutory Restrictions 
I 70Bk27 k. State Taxes. Most Cited 

Tax Injunction Act is treated as bar to federal 
jurisdiction over cases involving enjoinment, 
suspension, restraint, levy, or collection of taxes 
imposed by states. 28 U .S.C.A. § 1341. 

ill Federal Courts 1708 C=>27 

I 70B Federal Courts 
I 70BI Jurisdiction and Powers in General 

l 70Bl(A) In General 
I 70Bk26 Loss or Divestiture of 

Jurisdiction; Statutory Restrictions 
170Bk27 k. State Taxes. Most Cited 

Cases 
If state assessment is tax, rather than regulatory fee, 
Tax Injunction Act applies and operates to bar federal 
jurisdiction unless state does not provide plain, 
speedy and efficient remedy. 28 U.S.C.A. § 1341. 

.lfil. Federal Courts 1708 ~417 

170B Federal Courts 
I 70BV1 State Laws as Rules of Decision 

l 70BVIfC) Application to Particular Matters 
l 70Bk4 l 7 k. Federal Jurisdiction. Most 

Cited Cases 
Whether state assessment is tax or regulatory fee, for 
purposes of Tax Injunction Act, is question of federal 
law. 28 U.S.C.A. § 1341. 

121 Federal Courts 1708 ~27 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

I 70Bl(A) In General 
l 70Bk26 Loss or Divestiture of 

Jurisdiction; Statutory Restrictions 

170Bk27 k .. State Taxes. Most Cited 
Cases 
Label given by state for assessment or charge is not 
dispositive of issue of whether assessment or charge 
is tax, for purposes of Tax Injunction Act; critical 
inquiry focuses on purpose of assessment and 
ultimate use of funds. 28 U.S.C.A. § 1341. 

lli!l Federal Courts 1708 ~7 

.llfil! Federal Courts 
I 70BI Jurisdiction and Powers in General 

I 70B!(A) In General 
I 70Bk26 Loss or Divestitiire of 

Jurisdiction; Statutory Restrictions 
l 70Bk27 k. State Taxes. Most Cited 

Cases 
Neither fee assessed by Kansas for disabled parking 
placards and identification cards, nor fee for vehicle 
registration or renewal constituted "tax" under.Tax 
Injunction Act, as would deprive district court of 
jurisdiction over suit challenging such assessments; 
each assessment was expressly tied to administrative 
costs of specific regulatory scheme and, therefore, 
was regulatory. 28 U.S.C.A. § 1341; K.S.A. 8-
1,125(c), 8-145d; Kan.Admin. Reg. 92-51-40. 

*1306 Stephen R. Senn of Peterson & Myers, P.A., 
Lakeland, Florida (John J. Miller of Law Offices of 
John J. Miller, P.A., Overland Park, Kansas; and 
Robert Joseph Antonello of Antonello & Fegers, 
Winter Haven, Florida, with him on the briefs), for 
Plaintiffs-Appellants . 
Joseph Brian Cox, Special Assistant Attorney 
General (Richard Cram with him on the brief), Legal 
Services Bureau, Kansas Department of Revenue, 
Topeka, Kansas, for Defendant-Appellee. 

Before BRISCOE, McKAY, and LUCERO, Circuit 
Judges. 

McKAY, Circuit Judge. 
Plaintiffs Joel Marcus and David V. Morando appeal 
the district court's dismissal of their action pursuant 
to Federal Rule of Civil Procedure 12(blCll. Because 
their claims arose under the Americans with 
Disabilities Act, 42 U.S.C. §§ 12101-12213, 
Plaintiffs asserted federal jurisdiction pursuant to 28 
U.S.C. § 133 I. However, the district court 
determined that the Tax Injunction Act, 28 U.S.C. § 
1341, deprived it of jurisdiction over the subject 
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matter of the action and accordingly dismissed the 
action without reaching its merits. 

I. 

ill Title II of the ADA requires public entities to 
ensure that "no qualified individual with a disability 
shall, by reason of such disability, be excluded from 
participation in or be denied the benefits of the 
services, programs, or activities" provided by the 
entities. 42 U.S.C. § 12132. Congress directed the 
Department of Justice to' develop regulations to 
implement the public services provisions of Title II. 
See42 U.S.C. § 12134(a).00 In accordance with 
Congress' mandate, the "1307 Department of Justice 
developed regulations requiring that where parking is 
provided for public buildings, a certain number of 
parking spaces on "the shortest accessible route of 
travel from adjacent parking to an accessible 
entrance" must be specially designated for people 
with disabilities. 28 C.F.R. Ch. l,.pt. 36, App. A § 
4.6.2 (Accessibilify Guidelines for Buildings and 
Facilities). The Department of Justice regulations 
further provide: 

· FN I. The regulations enacted by the 
Department of Justice are entitled to 
substantial deference. See Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, 

'Inc., 467 U.S. 837, 844, 104 S.Ct.. 2778. 81 
L.Ed.2d 694 (1984). "Moreover, because 

' Congress mandated that the ADA 
regulations be patterned after the section 504 
coordination regulations [of the 
Rehabilitation Act], the former regulations 
have the force of law." Helen L. v. 
DiDario, 46 F.3d 325. 332 (3d Cir.), cert. 

:denied,516 U.S. 813, 116 S.Ct. 64. 133 
L.Ed.2d 26 CI 995). 

A public entity may not place a surcharge on a 
particular individual with a disability or any group of 
individuals with disabilities to cover the cost of 
measures, such as the provision of auxiliary aids or 
program accessibility, that are required to provide 
that individual or group with the nondiscriminatory 
treatment required by the Act or this part. 
Id. § 35.130(f). The intent of this surcharge 
provision is to "prevent [ ] disabled persons from 
being denied access to ADA-mandated benefits or 
services because they do not have the funds to pay 

for them, and [to] spread [ ] the costs of such benefits 
or services to all taxpayers." Thrope v. Ohio. 19 
F.Supp.2d 816. 819 (S.D.Ohio 1998) (citing 
McGarry v. Director. Dep't o( Revenue, Mo.. 7 
F.Supp.2d 1022. 1028 CW.D.Mo.1998)). 

To comply with the ADA regulations set forth above, 
the State of Kansas has enacted a statutory scheme 
governing the provision of parking accommodations 
for individuals with disabilities. Under the· Kansas 
scheme, persons who qualify as "individuals with 
disabilities" may park in specially designated parking 
spaces so long as they have an identification card and 
display a special license plate, a permanent parking 
placard, or a temporary placard on or in their 
vehicles. SeeKan. Stat. Ann. §§ 8-1.124 & 8-
1,125(a). Both the license plates and the placards 
must "display the international symbol of access to 
the physically disabled." Id. § 8-L125(a). Using a 
designated parking space without a special license 
plate or placard is punishable as a misdemeanor. See 
id. § 8-1,129. 

Other than the general vehicle registration fee 
charged to all automobile owners, there is no 
additional charge for the licence plate entitling the 
holder to use parking accommodations set aside for 
people with disabilities. See id. § 8-1.125Cb). To 
obtain a placard and an identification card, however, 
qualified individuals must pay a total of $5.25, along 
with an additional $5.25 renewal charge every three 
years. The first portion of the $5.25 assessment 
consists of a "service fee" in the amount of $2.25 
which is paid to the county treasurer. See id.§..k: 
l 45d. This portion of the assessment is imposed on 
all persons applying for vehicle registration or 
renewal, not only on individuals applying for 
disabled parking placards. See id. County 
treasurers must deposit the $2.25 into "the special 
fund created pursuant to K.S.A. [§ ] 8-145." id 
Section 8-145 expressly appropriates the "special 
fund" "for the use of the county treasurer in paying 
for necessary help and expenses incidental to the 
administration of duties in accordance with the 
provisions of this law and extra compensation to the 
county treasurer for the services performed in 
administering the provisions of this act." id. § 8-
ill.(hl. If there is a balance in the fund at the close of 
a calendar year, the money is "withdrawn and 
credited to the general fund of the county." Id. The 
money in the general fund is then remitted to the 
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secretary of revenue, . deposited with the state 
treasurer, and credited to the state highway fund. 
See id § 8-145(c). 

The r~mairiing portion of the $5 .25 charge is 
authonzed by statute. See id.§ 8-J.125(c) ("The 
secre~ of revenue may adopt rules and regulations 
prescnbmg a fee for placards and individual 
identification · cards issued pursuant to this 
section .... "). Accordirigly, the Kansas Department of 
Revenue promulgated the followirig regulation: 

The fee for any placard issued to a handicapped 
person or · any person responsible for the 
transportation of a handicapped person pursuant to 
L.1986, Ch. 36, Sec. 1 shall be $2. The fee for any 
iridividual identification card issued to a handicapped 
person pursuant to L.1986, Ch. 36, Sec. 2 shall be $1. 

Kan. Admiri. Regs. § 92-51-40. The statute 
authorizirig the collection of these funds *1308 
indicates that these fees "shall not exceed the actual 
cost of issuance" of the identification cards and 
placards. SeeKan Stat. Ann. § 8-J.125(c). 

PlairitiffS are citizens of the State of Kansas and both 
qualify as persons with disabilities withiri the 
meaning of section 8-1, 124 of the Kansas Statutes. In 
pursuing this action, they also seek to represent a 
class of persons who similarly qualify as persons 
with disabilities under section 8-1.124. Defendant 
State of Kansas, Department of Revenue, is 
responsible for the admiriistration of the statutory 
scheme at issue in this case. In their complairit, 
Plaintiffs alleged that Defendant's imposition of a fee 
for parking placards and individual identification 
cards violates 42 U.S.C. § 12132 of the ADA and 28 
C.F.R. § 35.130<0, the regulatory surcharge 
provision. Plairitiffs sought irijunctive and declaratory 
relief and repayment with interest of the monies 
collected by Defendant from Plaintiffs and their class 
members in violation of the ADA. Defendant filed a 
motion to stay discovery and class certification 
shortly 'after filing its answer to the complaint. 
Defendant argued that because the primary issues 
raised were ones of law and because "legal briefmg 
or dispositive motions" would resolve these issues, 
discovery was unnecessary. Appellant's App. at 21B. 
Plaintiffs opposed the motion to stay. class 
certification but indicated that a stay of discovery 
might be appropriate if the parties could stipulate to 

the relevant facts. The district court granted 
Defendant's motion to stay discovery and class 
certification and directed the parties to file stipulated 
facts. Consequently, the parties submitted a 
stipulation of the facts relevant to this dispute. 

After Plaintiffs filed a motion for summary judgment, 
Defendant filed a motion to dismiss pursuant to Rules · 
12(b)(J) and 12(b)(6) of the Federal Rules of CMi 
Procedure. Defendant advanced several arguments in 
support of its motion. The district court granted 
Defendant's motion to dismiss based on the argument 
that the charge for the placards and identification 
cards was a tax and not a regulatory fee and that, as 
such, the Tax Injunction Act deprived the court of 
subject matter jurisdiction. See Marcus v. Kansas. 
Dep't of Revenue, 980 F.Supp. 398. 402-03 
CD.Kan.1997). The Tax Injunction Act provides in 
full: "_The district courts shall not enjoin, suspend, or 
restram the assessment, levy or collection of any tax 
under State law where a plain, speedy and efficient 
remedy may be had in the courts of such State." 28 
u.s.c. § 1341. -

In reaching its conclusion that the charge was a tax, 
the district court examined each component of the 
charge. Initially, the court noted that the $2.25 
assessment collected by county treasurers as a 
"service fee" did not bear a relation to the cost of the 
service provided nor did it appear to be regulatory in 
nature. See Marcus. 980 F.Supp. at 402. The court 
also remarked that the $2.25 assessment is imposed 
not only on persons applying for disabled parking 
placards but also on all persons applying for vehicle 
registration. See id The court believed that "[s]uch 
general application may indicate a revenue raising 
intent." Id The court then stated that the remaining 
$2.00 for the placard and the $1.00 for the 
identification card, which are authorized by section 
92-51-40 of the Kansas Administrative Regulations, 
also "bear[ ] no relation to cost." Id The court 
justified this conclusion by stating that at least a 
portion of this money is directed to the State 
Highway Fund, which, "in tum, is used for 
expenditures that ultimately benefit the general 
public." Id. (citing Kan. Stat. Ann. § 68-4 J6(b)(3)). 
The court concluded that, even if some portion of the 
fee were regulatory in nature, it could not assert 
jurisdiction over such portion "without 'doing 
violence to the revenue raising provisions . of the 
measure.' " Id. at 403 (citations omitted). The court 
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went on to explain that even ifthe Tax Injunction Act 
applies, federal courts may still assert jurisdiction if 
the state fails to provide a "plain, speedy, and 
efficient remedy" in the state courts. Id. Because 
Plaintiffs did not allege the absence of such a 
remedy, however, this exception to the Tax 
Injunction Act did not apply. See id. 

On appeal, Plaintiffs contend that: the district court 
.should have allowed discovery on the issue of 
whether the charge at issue in this case is a regulatory 
fee or a tax for purposes of the Tax Injunction Act; 
the district court's ruling that the charge at issue was 
a regulatory fee and not a. tax was erroneous in any 
event; and statements of "1309 congressional intent 
surrounaing the Tax Injunction Act show that the Act 
was not meant to preclude federal jurisdiction in 
cases like this one. We exercise jurisdiction pursuant 
to 28 U.S.C. § 1291. 

Illi1 Our review of the district court's dismissal for 
lack of subject matter jurisdiction is de novo. See 
Painter' 11. Sha/ala. 97 F.3d 1351. 1355 (10th 
Cir, 1996). The Federal Rules of Civil Procedure 
instruct that "( w ]hen ever it appears by suggestion of 
the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall 
dismiss the ·action.'' Fed.R.Civ.P. 12(h)(3). Because 
the jurisdiction of federal courts is limited, "there is a 
presumption against our jurisdiction, and the party 
invoking federal jurisdiction bears the burden of 
proof." Penteco Corp. 11. Union Gas Svs .. Inc., 929 
F.2d 1519. 1521 ClOth Cir.1991). "A court lacking 
jurisdiction cannot render judgment but must dismiss 
the cause al any stage of the proceedings in which it 
becomes apparent that jurisdiction is lacking." Basso 
11. Utah Power & Light Co. 495 F.2d 906. 909 (10th 
Cir.1974). 

II. 

[4)[5)[6] The issue before us is whether a state
imposed assessment for disabled parking placards 
constitutes a tax or a regulatory fee for purposes of 
the Tax Injunction Act. The resolution of this issue is 
determinative of whether federal jurisdiction exists in 
this case. The Tax Injunction Act imposes a "broad 
limitation on federal court interference with state 
collection of taxes [and] is not limited to injunctive 
relief. The Tax Injunction Act bars declaratory relief, 
and suits for damages as well." Brooks 11. Nance, 

801 F.2d 1237, 1239 (10th Cir.1986) (internal 
citations omitted). The purposes of the Act are "to 
promote comity and to afford states the broadest 
independence, consistent with the federal 
constitution, in the administration of their affairs, 
particularly revenue raising.'' Wright v. McClain, 
835 F.2d 143. 144 (6th Cir.1987); accord Collins 
Holding Corp. 11. Jasper'Countv. S.C., 123 F.3d 797, 
799 (4th Cir.1997) (explaining that the Tax 
Injunction Act "reflects the importance of the taxing 
power to the operation of state governments" and the 
goal of preventing federal courts from interfering 
with state revenue collection); Thrope, 19 F.Supp.2d 
at 822 ("The Tax Injunction Act is based on 
principles of federalism and is designed to prevent a 
federal court from interfering with the administration 
of a state tax system.''). Thus, the Tax Injunction Act 
"operates to divest the federal courts of subject 
matter jurisdiction over claims challenging state 
taxation procedures where the state courts provide a 
'plain, speedy and efficient remedy.' " Lussier 11. 

Florida, Dep't ofHighwqv SateO! & Motor Vehicles, 
972 F.sWf. 1412, 1417 CM.D.Fla.1997) (citation 
omitted). 

FN2. This court previously has noted that 
"the statutory limitations of the Tax 
Injunction Act are not jurisdictional; rather, 
they· define the scope of remedies a federal 
court may grant in a suit challenging taxes 
levied under state Jaw." ANR Pipeline Co. 
11. Lafaver, 150 F.3d 1178. 1186 n. 8 (10th 
Cir.1998), cert. denied,525 U.S. 1122, 119 
S.Ct. 904. 142 L.Ed.2d 902 (1999); see also 
id. at 1191 ("(T]he Act clearly functions as a 
limitation on the equitable remedies a 
federal court may provide in a property tax 
dispute that otherwise has appropriate 
federal court subject-matter jurisdiction, i.e., 
.federal question jurisdiction or diversity 
jurisdiction."). However, the United States 
Supreme Court has stated that it bas 
"interpreted and applied the Tax Injunction 
Act as a 'jurisdictional rule' and a 'broad 
jurisdictional barrier.' " Arkansas v. Farm 
Credit Servs. of Cent. Ark.. 520 U.S. 82 \, 
825, 117 S.Ct. 1776, 138 L.Ed.2d 34 (1997) 
(quoting Moe v. Confederated Salish & 
Kootenai Tribes, 425 U.S. 463, 470. 96 
S.Ct. 1634, 48 L.Ed.2d 96 (1976)); see also 
Rosewell 11. LaSalle Nat'/ Bank, 450 U.S. 
503, 522. 101 S.Ct. 1221. 67 L.Ed.2d 464 
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mill ("[T]he Act ... [is] first and foremost 
a vehicle to limit drastically federal district 
court jurisdiction to interfere with so 
important a local concern as the collection 
of taxes."); Brooks. 801 F.2d at 1240-41 
(holding that Tax Injunction Act deprived 
federal district courts of subject-matter 
jurisdiction in action in·volving tax on 
cigarettes); May v. Supreme Court of Colo .. 
508 F.2d 136, 137 OOth Cir.1974) (stating 
that "28 U.S.C. § 1341 does not operate to 
confer jurisdiction but instead limits 
jurisdiction which might otherwise exist"), 
cert. denied,422 U.S. 1008. 95 S.Ct. 2631. 
45 L.Ed.2d 671 (1975). For example, the 
Supreme Court held in California v. Grace 
Brethren Church. 457 U.S. 393, 396, 102 
S.Ct. 2498, 73 L.Ed.2d 93 (1982), that the 
Tax Injunction Act barred the federal district 
court from exercising jurisdiction over the 
case. In accordance with these Supreme 
Court precedents, we treat the Tax 
Injunction Act as a bar to federal jurisdiction 
over cases involving the enjoinment, 
suspension, restraint, levy, or collection of 
taxes imposed by states. See28 U.S.C. § 

1341. 

*I 310 To date, no federal circuit court has addressed 
the precise issue of whether assessments imposed for 
disabled parking placards constitute taxes or fees 
under the Tax Injunction Act.flllAmong the federal 
district courts to address the issue, however, a clear 
split has developed. At least in part, the split appears 
to be due to the precise manner in which the collected 
funds are used under each state's statutory scheme. In 
addition to the District of Kansas decision on review 
here, see Marcus. 980 F.Supp. at 402-03. two other 
district courts have determined that assessments 
imposed by states on applicants for disability parking 
placards constitute "taxes" for purposes of the Tax 
Injunction Act, resulting in a bar to federal 
jurisdiction. See Hedgepeth v. Tennessee. 33 
F.Suoo.2d 668. 671-73 (W.D.Tenn.1998) (holding 
that the Tax Injunction Act barred federal jurisdiction 
partly because $20.50 handicap placard fee and $3.00 
renewal fee apportioned into state's highway fund, 
general fund, police pay supplement fund, and 
trooper safety were revenue raising measures and 
thus constituted taxes); Lussier. 972 F .Supp. at 1420 
(holding that revenue raising was the dominant 
purpose of statutory scheme under which the majority 

of the monies collected was remitted to the 
Department of Highway Safety and that "the ultimate 
use of the funds collected ... make[s] clear that the 
funds are spent on general public purposes"). 
However, two additional federal district courts 
recently reached the opposite conclusion. See Banta 
v. Louisiana, No. 98-765-A, slip op. at 4-5 (M.D.La. 
Jan. 7, 1999) (denying plaintiffs'.motion to remand to 
state court because Tax Injunction Act did not 
preclude federal jurisdiction over suit involving 
regulatory fees for hang tags, identification cards, and 
special license plates which were explicitly tied to the 
cost of issuance); Thrope. 19 F.Supp.2d at 823 
(holding that Tax Injunction Act did not bar federal 
jurisdiction because $5.00 assessment was charged 
only to applicants for parking placards and was 
designed to cover the regulatory costs of issuing the 
placards, even though the charge was deposited into 
the bureau of motor vehicles fund). Several other 
federal district courts have concluded that charges for 
parking placards similar to those imposed in this case 
violate the ADA, but none of these courts have 
addressed the Tax Injunction Act. See Duprey v 
Connecticut. Dep't of Motor Vehicles, 28 F.Supp.2d 
702, 708-11 CD.Conn.1998) (granting plaintiff's 
cross-motion for summary judgment and holding that 
fee violated ADA because it constituted a surcharge, 
was imposed only on persons with disabilities, and 
was used to cover the costs of ADA-mandated 
measures); McGarry. 7 F.Supp.2d at 1029 (granting 
plaintiffs' summary judgment motion and concluding 
that $2.00 fee imposed for parking placards violated 
ADA); Dare ,v. California, Dep't of Motor Vehicles, 
No. CV96-5569 JSL, 1997 U.S. Dist. LEXIS 23158, 
at •1-•3 (C.D.Cal. May 30, 1997) (granting partial 
summary judgment in favor of plaintiffs and holding 
that state's imposition of. biennial $6.00 fee for 
disabled parking placards violates surcharge 
provision of ADA). 

FN3. The Court of Appeals for the Fourth 
Circuit recently affirmed the dismissal of a 
lawsuit involving an ADA ch\lllenge to the 
charges imposed for handicapped parking 
placards by the State of North Carolina. 
See Brown v. North Carolina Div. of Motor 
Vehicles. 166 F.3d 698. 706-08 (4th 
Cir.1999) (holding that the suit was barred 
because the state was entitled to sovereign 
immunity under the Eleventh Amendment). 
But cf Alsbrook v. Citv of Maumelle. Ark,, 
156 F.3d 825. 830-31 (8th Cir.) (holding that 
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defendant was not immune from suit 
because Congress did not exceed its powers 
under Section 5 of the Fourteenth 
Amendment in enacting the ADA), vacated 
on reh'g en bane (Nov. 12, 1998); Seaborn 
v. Florida. Dep't of Corrections. 143 F.3d 

· 1405, 1407 (J Jth Cir.1998) (concluding that 
states do not have Eleventh Amendment 

· immunity from suits filed under the ADA), 
cert. denied,525 U.S. 1144. 119 S.Ct. 1038, 
143 L.Ed.2d 46 (1999); Coolbaugh v. 
Louisiana. 136 F.3d 430, 438 (5th Cir.) 
(same), cert. denied,525 U.S. 819. 119 S.Ct. 

' 58. 142 L.Ed.2d 45 (1998); Clark v. 
' California. 123 F.3d 1267. 1270-71 (9th 

Cir.1997) (same), cert. denied sub. 
nomWilsonv. Armstrong. 524 U.S. 937. 118 
S.Ct. 2340. 141 L.Ed.2d 711 Cl 998). In 
Brown, the dismissal of the case was based 

.. on a finding that 28 C.F.R. § 35.130<0 
; exceeded Congress' powers under Section 5 
. of the Fourteenth Amendment and that, as a 
' result, Congress could not abrogate state 
, sovereign immunity. See Brown 166 F.3d 
· 698. 706-08. Because neither of the parties 
· in this case raised the issue of sovereign 

immunity, Brown has no bearing on this 
decision. 

III. 

[7][8)(9) In determining whether the Tax Injunction 
Act bars federal jurisdiction over * 1311 a suit 

. challenging a. state assessment, we must determine 
whether the assessment at issue is a tax or a 
regulatory fee. See Collins Holding, 123 F.3d at 
799. If the assessment is a tax, then the Act applies . 
and operates to bar federal jurisdiction unless the 
state does not provide a plain, speedy and efficient 
remedy. See id Whether the assessment is a tax or 
a regulatory fee is a question of federal law. See 
Wright, 835 F.2d at 144. The label given by a state 
for an assessment or charge is not dispositive. See 
id.; accord Cumberland Farms, Inc. v. Tax Assessor, 
116 F.3d 943. 946 Clst Cir.1997). Instead, the critical 
inquiry focuses on the purpose of the assessment and 
the ultimate use of the funds. See Collins Holding, 
123 F.3d at 800 ("[T]he heart of the inquiry centers 
on function, requiring an analysis of the purpose and 
ultimate use of the assessment."); Hager v. City of 
West Peoria. 84 F.3d 865 870-71 (7th Cir.1996) 

("Rather than a question solely of where the money 
goes, the issue is why the money is taken."); San 
Juan Cellular Tel. Co. v. Public Serv. Comm'n. 967 
F.2d 683. 685 Cl st Cir.1992) (stating that in close 
cases courts "have tended ·... to emphasize the 
revenue's ultimate use"). 

[T)he classic tax sustains the essential flow of 
revenue to the govenunent, while the classic fee is 
Jinked to some regulatory scheme. Tue classic tax is 
imposed by a state or municipal legislature, while the 
classic fee is imposed by an agency upon those it 
regulates. The classic tax is designed to provide a 
benefit for the entire community, while the classic fee 
.is designed to raise money to help defray an agency's 
regulatory expenses. 

Home Builders Ass'n of Miss., Inc. v. City of 
Madison, Miss .. 143 F.3d 1006, 1011 (5th Cir.1998) 
(footnotes omitted) (holding that impact fee imposed 
by City of Madison constituted a tax for purposes of 
Tax Injunction Act); accord Folio v. City of 
Clarksburg, W. Va.. 134 F.3d 121 L 1217 (4th 
Cir. 1998) ("A tax is generally a revenue-raising 
measure, imposed by a legislative body, that allocates 
revenue 'to a general fund, and [is) spent for the 
benefit of the entire community.' A user fee ... is a 
'payment[ ) given in return for a govenunent 
provided benefit' and is tied in some fashion to the 
payor's use of the service."(citations omitted)); San 
Juan Cellular. 967 F.2d at 685 (stating that the 
classic tax raises money which is contributed to a 
general fund and spent for the benefit of the whole 
community while the classic fee serves regulatory 
purposes and "is imposed by an agency upon those 
subject to its regulation"). 

IlQl We begin our analysis with the $2.25 portion of 
the assessment imposed by section 8- I 45d of the 
Kansas Statutes. While some part of the funds 
collected pursuant to section 8-145d may ultimately 
reach the general fund of the county, seeKan. Stat. 
Ann. § 8-l 45(b), or the state highway fund, see i.rL.§. 
8-145(c), the governing statute expressly ties these 
monies to the administration of the motor vehicle 
registration laws. See id. § 8-145(b) (explaining 
that the "special fund" is "appropriated for the use of 
the county treasurer in paying for necessary help and 
expenses incidental to the administration of duties" 
under this law); see also Board of Comm'rs v. 
Ferguson, 159 Kan. 80. 151 P.2d 694, 697 (1944) 
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(describing "special fund" under section 8· 145 as 
"created to meet the [county] treasurer's 
administrative expenses"); XVI Kan. Op. Att'y. Gen. 
27 (I 982) (stating that the fees collected pursuant to 
section 8· I 45 are deposited into a special fund which 
is used to pay for necessary help and expenses 
incidental to administering the motor vehicle 
registration laws). Only if there is a balance 
remaining at the end of the year will any of these 
monies reach the general county fund. SeeI<an. Stat. 
Ann. § 8-!45Cbl-Ccl. Because there is no guarantee 
that any funds will remain in the special fund at the 
close of any given calendar year, there is no 
guarantee that any of the monies remitted to the 
special fund will reach the general county fund or the 
state highway fund in any given year. The Kansas 
Supreme Court has confirmed this interpretation of 
section 8-145 by holding that the legislative intent 
surrounding the statute demonstrates that "no part of 
the fees shall be considered as part of the general 
funds of the county, except as to the balance, if any, 
remaining in the special fund at the close of the 
calendar year." Ferguson, 151 P.2d at 697 (declining 
to issue writ of mandamus to county treasurer 
directing him to deposit fees collected pursuant to 
section 8-145 into general fund of the county).*1312 
Both the relevant statutory language and Kansas case 
law make clear that the $2.25 portion of the 
assessment is used primarily to cover the costs of 
administering the motor vehicle registration laws. 
Therefore, we cannot say that the dominant purpose 
of these funds is revenue raising, nor can we 
conclude that the funds benefit the general public. 
While the funds may benefit that portion of the public 
which owns and operates motor v.ehicles, the 
essential character of the $2.25 charge is regulatory. 
Not only are the charges expressly linked to a 
specific regulatory scheme but also the monies 
collected pursuant to the charge are used to defray the 
expenses associated with administering the scheme. 
As such, we conclude that the assessment constitutes 
a fee for purposes of 1he Tax Injunction Act. 

The remaining portion of the $5.25 assessment 
charged for disabled parking placards and 
identification C!!rds consists of the $3 .00 imposed by 
section 92-51-40 of the Kansas Administrative 
Regulations. Neither the governing statutes nor the 
implementing regulations indicates the ultimate use 
of the monies collected pursuant to section 92-51-40. 
Further, although the Department of Revenue enacted 
section 92-51-40, the regulation imposing the $3.00 

assessment, it is not clear to whom the funds are 
remitted. Both the district court and Defendant assert 
that at least some portion of these monies flows to the 
state highway fund. See Marcus, 980 F.Supp. at 
402; Appellee's Br. at 2. Presumably, the court and 
Defendant base this conclusion on the assumption 
that the charges ·at issue constitute either "registration 
and certificate of title fees" under section 8-145(a) or 
are deposited into the special fund under section 8-
145Cbl of the Kansas Statutes. 

In our view, the ultimate disposition and use of the 
funds collected pursuant to section 92-51-40 is an 
issue that can only be resolved by discovery. 
However, like the $2.25 portion of the total 
assessment, these charges are expressly linked to 
defraying administrative costs. The Kansas statute 
authorizing the imposition of these charges explicitly 
mandates that fees imposed by the Department of 
Revenue "shall not exceed the actual cost ·of 
issuance." Kan. Stat. Ann. § 8-l.125(c). Moreover, 
even if the fees imposed pursuant to section 92-51-40 
are appropriated to the special fund and distributed 
accordingly, then the reasoning we employ above 
with respect to the $2.25 portion of the assessment 
also applies to the $3 .00 charge. In other words, the 
assessment is expressly tied to the administrative 
costs of a specific regulatory scheme and, therefore, 
its essential character is regulatory. We conclude that 
the charges imposed pursuant to section 91-52-40 
constitute fees for purposes of the Tax Injunction 
Act. 

Because the Tax Injunction Act does not apply to this 
action, we reverse the judgment of the district court 
and remand so that the court may proceed with the 
merits.lfil 

FN4. Because we hold that the Tax 
Injunction Act does not apply to this action, 
we need not reach the question of whether 
Kansas provides a plain, speedy, and 
efficient remedy in its courts. 

REVERSED and REMANDED. 

C.A.10 (Kan.),1999. 
Marcus v. Kansas Dept. of Revenue 
170 F.3d 1305, 9 A.D. Cases 281, 15 NDLR P 20, 
1999 CJ C.A.R. 2521 
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P"Pace v. Bogalusa City School Bd. 
C.A.5 (La.),2005. 

United States Court of Appeals,Fifth Circuit. 
· Travis PACE, Plaintiff-Appellant, 

v. 
The BOGALUSA CITY SCHOOL BOARD, 

Louisiana State Board of Elementary and Secondary 
Education, the Louisiana Department of Education, 
and the State of Louisiana, Defendants-Appellees. 

No. 01-31026. 

March 8, 2005. 
As Revised March 16, 2005. 

Background: Wheelchair-bound developmentally 
disabled high school student brought claims under, 
inter alia, Individuals with Disabilities Education Act 
(IDEA), Americans with Disabilities Act (ADA), and 
Rehabilitation Act against local school board and 
state. The United States District Court for the Eastern 
District of Louisiana, Eldon E. Fallon, J., 137 
F.Supp.2d 711. affirmed administrative dismissal of 
student's IDEA claims and, 2001 WL 969103. 
granted summary judgment for defendants on claims 
under ADA and Rehabilitation Act. The Court of 
Appeals, Edith H. Jones, 325 F .3d 609. affirmed in 
part, vacated in part and remanded. 

Holdings: On rehearing en bane, the Court of 
Appeals, W. Eugene Davis and Wiener, Circuit 
Judges, held that: 
ill state waived its sovereign immunity; 
ill evidence supported finding that school had not 
violated student's IDEA rights; and 
ill student was collaterally estopped from asserting 
ADA and Rehabilitation Act claims. 

Affirmed. 

Edith H. Jones, Circuit Judge, concurred in part, 
dissented in part, and filed opinion in which E. Grady 
Jolly, Jerrv E. Smith, Rhesa Hawkins Barksdale, 
Emilio M. Garza and DeMoss, Circuit Judges, joined. 

West Headnotes 

ill Constitutional Law 92 €=>4863 

92 Constitutional Law 
92XXVIll Enforcement of Fourteenth 

Amendment 
92XXVIlICB) Particular Issues and 

Applications 
92k4861 Governmental Immunity in 

General 
92k4863 k. Abrogation of Immunity. 

Most Cited Cases 
(Formerly 92k82(6.I)) 

Federal Courts 170B €==265 

l 70B Federal Courts 
170BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
J 70BIV(A) In General 

l 70Bk264 Suits Against States 
l 70Bk265 k. Eleventh Amendment in 

General; Immunity. Most Cited Cases 
In order for federal statute to be valid exercise of 
Congress's power to enforce Fourteenth Amendment 
and, consequently, . to abrogate states' Eleventh 
Amendment immunity: (!) statute must contain 
unequivocal statement of congressional intent to 
abrogate; (2) Congress must have identified history 
and pattern of unconstitutional action by states; and 
(3) rights and remedies created by statute must be 
congruent and proportional to constitutional violation 
Congress sought to remedy or prevent. U.S.C.A. 
Const.Amends. 11, 14. 

ill Federal Courts 1708 €=>266.l 

170B Federal Courts 
170BJV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
J 70BIVCA) In General 

170Bk266 Waiver of Immunity 
170Bk266.J k. In General. Most Cited 

State's consent to suit, i.e., waiver of its Eleventh 
Amendment immunity, must be both knowing and 
voluntary. U.S.C.A. Const.Amend. 1 J. 
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ill United States 393 <C=S2(2) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
3 93 k82(2) k. Aid to State and Local 

Agencies in General. Most Cited Cases 
Congressional spending programs that are enacted in 
pursuit of general welfare and unambiguously 
condition state's acceptance of federal funds on 
reasonably related requirements are constitutional 
unless they are either independently prohibited or 
coercive. U.S.C.A. Const. Art. I. § 8. cl. I. 

ill Federal Courts 1708 C=266.l 

1708 Federal Courts 
170BJV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
J 70BIV(A) In General 

l 70Bk266 Waiver oflmmunity 
J 70Bk266. J k. In General. Most Cited 

Cases 
In order for state's participation in federal program to 
result in valid waiver of its Eleventh Amendment 
immunity, program must be valid exercise of 
Congress's spending power, waiver condition for 
participation must satisfy clear-statement rule, and 
program must be non-coercive. U.S.C.A. Const. Art. 
1. § 8. cl. 1; U .S.C.A. Const.Amend. 11. 

Ifil Federal Courts 1708 ~66.l 

170B Federal Courts 
--l 70BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 

I 70BIVCAl In General 
! 70Bk266 Waiver of Immunity 

l 708k266.l k. In General. Most Cited 
Cases 
Louisiana validly waived its Eleventh Amendment 
immunity from student's suit for violations of 
Rehabilitation Act and Individuals with Disabilities 
Education Act (IDEA) when it accepted federal 
education funds; statutory conditio? on acceptanc~ of 
funds was clearly stated, rendenng state's waiver 
"knowing" regardless of whether it subjectively 
believed it had any immunity to waive, and statutory 
scheme was not unduly coercive. U.S.C.A. 
Const.Amend. 11; Individuals with Disabilities · 
Education Act, § 604(a), as amended, 20 U.S.C.A. § 

1403(a); Rehabilitation Act Amendments of 1986, § 
1003(a)(l), 42 U.S.C.A. § 2000d-7(a)()). 

lfil Federal Courts 1708 C=266.l 

1708 Federal Courts 
--1708IV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 

l 708IVCAl In General 
l 708k266 Waiver of Immunity 

1708k266.1 k. In General. Most Cited 

United States 393 €:=82(2) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
393k82(2) k. Aid to State and Local 

Agencies in General. Most Cited Cases 
Congress has power under Spending Clause to 
condition receipt of federal education funds on state's 
waiver of Eleventh Amendment immunity. U.S.C.A. 
Const. Art. I.§ 8. cl. I; U.S.C.A. Const.Amend. 11. 

ill Federal Courts 1708 €:=266.l 

1708 Federal Courts 
--l 70BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 

I 70BIV(A) In General 
l 70Bk266 Waiver of Immunity 

l 70Bk266. l k. In General. Most Cited 

United States 393 €:=82(2) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
--mk82(2) k. Aid to State and Local 

Agencies in General. Most Cited Cases 
Any role that unconstitutional-condition~ doctr~e 
might have in cabining Congress's authonty to give 
funds in exchange for state's waiver of sovereign 
immunity is subsumed within standard Spending 
Clause inquiry into whether condition is coercive. 
U.S.C.A. Const. Art. I, § 8, cl. I; U.S.C.A. 
Const.Amend. 11. 
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1fil Civil Rights 78 (;;;;;;:>1021 

78 Civil Rights 
78I Rights Protected and Discrimination 

Prohibited in General 
78k1016 Handicap, Disability, or Illness 

78kl021 k. Physical Access and Mobility; 
Carriers. Most Cited Cases 
When ADA claims are directed at architectural 
barriers, plaintiffs rights and remedies are exactly 
same rui those provided under Rehabilitation Act. 
Rehabilitation Act of 1973, § 504, as amended, ~ 
U.S.C.A. § 794; Americans with Disabilities Act of 
1990, § 20 I et seq., 42 U .S.C.A. § 12131 et seq. 

1.fil Schools 345 ~155.5(4) 

345 Schools 
34511 Public Schools 

345HCLl Pupils 
345k155.5 Handicapped Children, 

Proceedings to Enforce Rights 
345k155.5(4) k. Evidence. Most Cited 

Cases 
Evidence supported administrative determination that 
high school campus was accessible to wheelchair
bound, developmentally disabled student, and thus 
that he ·had received free and appropriate public 
education (F APE), as required by Individuals with 
Disabilities Education Act (IDEA). Individuals with 
Disabilities Education Act, § 601 et seq., as amended, 
20 U.S.C.A. § 1400 et seq. 

il.fil Judgment 228 (;;:;;;;>715(1) 

228 Judgment 
228XIV Conclusiveness of Adjudication 

228XIVCC) Matters Concluded 
228k715 Identity oflssues, in General 

228k715Cll k. In General. Most Cited 

Judgment 228 €=120 

228 Judgment 
228XIV Conclusiveness of Adjudication 

228XIVCC) Matters Concluded 
228k716 Matters in Issue 

228k720 k. Matters Actually Litigated 
and Determined. Most Cited Cases 

Judgment 228 (:=724 

228 Judgment 
228XJV Conclusiveness of Adjudication 

228XIVCCl Matters Concluded · 
228k723 Essentials of Adjudication 

228k724 k. In General. Most Cited 

"Issue preclusion," or collateral estoppel, is 
appropriate when: (1) identical issue was previously 
adjudicated; (2) issue was actually litigated; and (3) 
previous determination was necessary to decision. 

l!!l Judgment 228 ~15(3) 

228 Judgment 
228XIV Conclusiveness of Adjudication 

228XIVCC) Matters Concluded 
228k715 Identity of Issues, in General 

228k715(3) k. What Constitutes 
Diversity of Issues. Most Cited Cases 
Fact issues in two proceedings are not same, for 
collateral estoppel purposes, if legal standards 
governing their resolution are significantly different. 

.llll Judgment 228 ~15(2) 

228 Judgment 
228XIY Conclusiveness of Adjudication 

228XIV(C) Matters Concluded 
228k715 Identity oflssues, in General 

228k715(2) k. What Constitutes 
Identity of Issues. Most Cited Cases 
Prior determination that high school campus was 
sufficiently accessible to wheelchair-bound, 
developmentally disabled student to satisfy IDEA 
requirement that he receive free and appropriate 
public education (F APE) collaterally estopped 
student from claiming violations of either ADA or 
Rehabilitation Act; accessibility standards were same 
under all thiee statutes. Individuals with Disabilities 
Education Act, § 60 I et seq., as amended, 20 
U.S.C.A. § 1400 et seq.; Rehabilitation Act of 1973, 
§ 504, as amended, 29 U.S.C.A. § 794; Americans 
with Disabilities Act of 1990, § 20 I et seq., 42 
U.S.C.A. § 12131 et seq. 

*274 Anne Arata Spell, Spell & Spell, Franklinton, 
LA, Thomas C. Goldstein (argued), Goldstein & 
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Howe, Washington, DC, for Pace. 
John W. Waters, Jr. (argued), Ernest L. O'Bannon, 
Christopher M. G'Sell, Bienvenu, Foster, Ryan & 
O'Bannon, New Orleans, LA, for Bogalusa City 
School Bd. 
Charles K. Reasonover (argued), Lamothe & 
Hamilton, New Orleans, LA, for Defendants· 
Appellees. 
Sarah Elaine Harrington, Jessica Dunsay Silver, 
Tovah R. Calderon, U.S. Dept. of Justice, Civ. Rights 
Div.·App. Section, Washington, DC, for Intervenor. 
Amy Warr, Austin, TX, for State of Texas, Amicus 
Curiae. 
Ellen Bentley Hahn, Advocacy Ctr., Lafayette, LA, 
Brian Dean East, Advocacy Inc., Austin, TX, for Nat. 
Ass'n of Protection & Advocacy Systems, Advocacy 
Ctr., Advocacy Inc., Am. Ass'n of People with 
Disabilities, Baz.elon Ctr. for Mental Health Law and 
Southern Disability Law Ctr., Amici Curiae. 
Claudia Center, Lew.is Loy Bossing, The Legal Aid 
Soc., Employment Law Ctr., San Francisco, CA, for 
Nat. Ass'n of Protection & Advocacy Systems, 
Advocacy Ctr., Advocacy Inc., Am. Ass'n of People 
with Disabilities, Baz.elon Ctr. for Mental Health 
Law, Southern Disability Law Ctr., Western Law Ctr. 
for Disability Rights, Disability Rights Educ. and 
Defense Fund and Legal Aid Soc. Employment Law 
Ctr., Amici Curiae. 

Appeal from the United States District Court for the 
Eastern District of Louisiana. 

Before KING, Chief Judge, and JOLLY, 
HIGGINBOTHAM, . DA VIS, JONES, SMITH, 
WIENER, BARKSDALE, GARZA, DeMOSS, 
BENAVIDES, STEWART, DENNIS and PRADO, 
Circuit Judges.flil 

FN I. Judge Clement recused herself and did 
not participate in this decision. 

W. EUGENE DAVIS and WIENER, Circuit Judges: 
Travis Pace (Pace) appeals the district court's 
dismissal of his claim .under the Individuals with 
Disabilities Education Act (IDEA) and the district 
court's order granting summary judgment in favor of 
defendants on. Pace's claims under Title II of the 
Americans with Disabilities Act (ADA or Title 11) 
and § 504 of the Rehabilitation Act (§ 504). The 
panel of this court which considered Pace's appeal 
concluded that the State of Louisiana, the Louisiana 

Department of Education and the Louisiana State 
Board of Elementary and Secondary Education (State 
Defendants) were entitled to sovereign immunity 
under the Eleventh Amendment from ail of Pace's 
claims. The panel then affirmed the district court's 
dismissal of Pace's claims against the Bogalusa City 
School Board. We took this case en bane, first to 
consider whether the state defendants were entitled to 
immunity from Pace's claims under the Eleventh 
Amendment and, second, to consider the merits of 
Pace's claims under the IDEA, ADA and § 504. For 
the reasons discussed below, we now conclude that 
the State waived its right to immunity under the 
Eleventh Amendment and therefore the State 
defendants are not entitled to immunity from Pace's § 
504 and IDEA claims. On the merits, we conclude 
that the district court did not err in dismissing Pace's 
IDEA claims and that the district court correctly 
concluded that the dismissal of Pace's IDEA claims 
precluded his inaccessibility *275 claims under the 
ADA and § 504. We reject Pace's argument that 
because different legal standards control his 
inaccessibility claims under ADA/504, those claims 
were not litigated in his IDEA action. A 1997 
amendment and implementing regulations to the 
IDEA expressly require schools to comply with the 
identical standards for new construction that 
ADA/504 and their regulations require. 

I. FACTUAL AND LEGAL BACKGROUND 

The factual and procedural background of this case is 
accurately and succinctly presented in the panel 
opinion: 

In 1994, at the age of fifteen, Travis Pace (Pace) was 
enrolled at Bogalusa High School. He is 
developmentally delayed; confined to a wheelchair, 
and suffers from cerebral palsy and bladder 
incontinence. In July 1997, Pace's mother requested a 
due process hearing under the Individuals with 
Disabilities Education Act (IDEA), 20 U.S.C. § 1400, 
et seq., as she believed that Pace was denied a "free 
appropriate public education" (FAPE) due to a lack 
of handicap accessible facilities at Bogalusa High 
School and deficiencies in Pace's "individualized 
education programs" (IEPs). The hearing officer 
found that the Bogalusa City Schools SystemflllA 
provided Pace with a FAPE in compliance with the 
IDEA, and the State Level Review Panel (SLRP) 
affirmed the hearing officer's decision. 
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FN2. The hearing examiner made hearings 
· with regard to the Bogalusa City Schools 
System. In federal court, Pace brought suit 
against the Bogalusa City School Board. For 
all practical purposes, these two entities are 
the same and will be referred to as "BCSB." 

In September 1997, Pace filed a complaint with the 
Office for Civil Rights of the Department of 
Education (OCR), alleging violations of§ 504 of the 
Rehabilitation Act (§ 504), 29 U.S.C. § 794{a), and 
Title II of the Americans with Disabilities Act 
(ADA), 42 U.S.C. § 12132. The OCR and BCSB 
resolved allegations that the BCSB operated services, 
programs, and activities that were physically 
inaccessible to or unusable by individuals with 
disabilities by entering into a voluntary written 
agreement under which the BCSB would identify 
accessibility barriers and the OCR would oversee the 
development of a compliance plan. 

., ...• ' 

In March 1999, Pace filed suit in federal district 
court,· seeking damages and injunctive relief against 
the BCSB, the Louisiana Staie Board of Elementary 
and Secondary Education, the Louisiana Department 
of Education, and the State of Louisiana, alleging 
violations of the IDEA, the ADA, § 504 of the 
Rehabilitation Act, 42 U.S.C. § 1983, and various 
state ·statutes.ffil The district court bifurcated Pace's 
IDEA and non-IDEA claims. In separate orders, it 
affirmed the SLRP decision by dismissing Pace's 
IDEA claims, then granted the defendants' motions 
for summary judgment on Pace's non-IDEA claims. 
Pace appeals both decisions. 

FN3. We do not consider Pace's § 1983 
claim and state Jaw claims because he did· 
not brief them on appeal. L & A Contracting 
Co. v. S. Concrete Servs .. Inc., 17 F.3d 106. 
113 C5th Cir.1994); F.R.A.P. 28(a)(9l(Al. 

II. STA TE IMMUNITY UNDER 1HE ELEVENTII 
AMENDMENT 

We consider first the defendants' arguments that they 
are entitled to sovereign immunity from Pace's claims 
under the Eleventh Amendment. At the core of this 
Eleventh· Amendment dispute is the question 
whether,. when Louisiana accepted *276 particular 
federal funds, it waived the immunity afforded it by 

the Eleventh Amendment to suits under § 504 and the 
IDEA.B:!i 

FN4. The waiver argument does not apply to 
Title II because the ADA does not condition 
the receipt of federal funds on compliance 
with the Act or waiver of Eleventh 
Amendment immunity. Rather, Title II 
applies to public entities regardless of 
whether they receive federal funds. See42 
u.s.c. § 12132. 

A. THE TEXT AND FUNCTION OF THE 
ELEVENTH AMENDMENT 

We start, as always, with the text. The Eleventh 
Amendment states: 

The Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or 
Subjects of any Foreign State.rns . 

FNS. U.S. CONST. amend. XI. 

These forty-three words-adopted in swift response to 
the SuE!".~me Court's holding in Chisholm v. 
Georgi~ that Article III permitted a state to be 
sued in federal courtflil-protect states from such 
litigation.ll!l The protection thus afforded, however, 
has long since been expanded beyond the plain text 
of the Amendment. "Though its precise terms bar 
only federal jurisdiction over suits brought against 
one State by citizens of another State or foreign 
state," the Supreme Court's interpretation of the 
Amendment has "recognized that the Eleventh 
Amendment accomplished much more."B!2 The 
immunity afforded to states under the Eleventh 
Amendment "implicates the fundamental 
constitutional balance between the Federal 
Government and the States."fl:il.Q Therefore, at its 
core, the Eleventh Amendment serves "as an 
essential component of our constitutional 
structure.;,EWJ. 

FN6. 2 U.S. C2 Dall.) 419, 1 L.Ed. 440 
Cl 793). 

FN7. See United States ex rel. Foulds v. 
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Texas Tech Univ.. 171 F .3d 279. 286 n. 9 
(5th Cir.1999) ("The Supreme Court's 
interpretation of Article III powers in 
Chisholm, prompted Congress' 'outraged 
reversal' of that decision through enactment 
of the Eleventh Amendment.") (citing 
DAVID P. CURRIE, THE 
CONSTITIJTION IN THE SUPREME 
COURT: THE FIRST HUNDRED YEARS 
99 (1985)). 

FN8. For present purposes, we ignore any 
role the Eleventh Amendment plays in 
regulating whether states may be sued in 
state courts. 

FN9. College Savings Bank v. Florido 
Prepaid Postsecondary Educ. Expense Bd,, 
527 U.S. 666. 669, 119 S.Ct. 2219. 144 
L.Ed.2d 605 CJ 999). 

FNIO. Atascadero State Hosp. v. Scanlon, 
47JU.s. 234, 238, 105 S.Ct. 3142. 87 
L.Ed.2d 171 (]985). 

FNl I. Dellmuth v. Muth. 491 U.S. 223, 228. 
109 S.Ct. 2397. 105 L.Ed.2d 181 (1989). 

Nevertheless, Eleventh Amendment immunity is not 
absolute. A number of different circumstances may 
lead to a state's litigating in federal court absent 
Eleventh Amendment immunity. We begin with an 
overview of the Court's current framework for 
assessing when a suit against a state may proceed in 
federal court. 

B. EXCEPTIONS TO ELEVENTH AMENDMENT 
IMMUNITY 

There are two fundamental exceptions to the general 
rule that bars an action in federal court filed by an 
individual against a state. First, a state's Eleventh 
Amendment immunity may be abrogated when 
Congress acts under § 5, the Enforcement Clause of 
the Fourteenth Amendment.fli12. *277 Second, a 
state may consent to suit in federal court.flill 

FN12. U.S. CONST. amend. XIV.§ 5 (''.The 
Congress shall have power to enforce, by 
appropriate legislation, the provisions of this 

article."). 

FN 13. The tenn "abrogation" is not 
synonymous with "consent'' or "waiver." 
When a state consents to suit or waives its 
Eleventh Amendment immunity, it 
knowingly and voluntarily forfeits the 
immunity's protections. In contrast, when 
Congress acts under its Fourteenth 
Amendment power to abrogate, the state has 
no choice. 

I. Abrogation under Ll of the Fourteenth 
Amendment 

ill Congress can single-handedly strip the states of 
their Eleventh Amendment immunity and thereby 
authorize federal court suits by individuals against 
the states. When Congress does this, it is exercising 
its power to abrogate Eleventh Amendment 
immunity. In Reickenbacker v. Foster, flill. we 
examined the Supreme Court's cases concerning 
congressional abrogation of Eleventh Amendment 
immunity under U of the Fourteenth Amendment 
and derived the following test for detennining 
whether a federal statute is a valid exercise of 
Congress's power to enforce the Fourteenth 
Amendment and, consequently, whether the statute 
abrogates Eleventh Amendment immunity: (I) The 
statute must contain an unequivocal statement of 
congressional intent to abrogate; (2) Congress must 
have identified a history and pattern of 
unconstitutional action by the states; and (3) the 
rights and remedies created by the statute must be 
congruent and proportional to the constitutional 
violation(s) Congress sought to remedy or 
prevent.flill. If these three requirements are satisfied, 
states are subject to federal jurisdiction in suits under 
the statute adopted pursuant to ll regardless of any 
absence of consent. 

FN14. 274 F.3d 974 (5th Cir.2001). The 
continuing validity of Reickenbacker 
following the Supreme Court's decision in 
Tennessee v. Lane, 541 U.S. 509. 124 S.Ct. 
1978, 158 L.Ed.2d 820 (2004), is uncertain. 
At the very least, its holding has been 
overruled as to Title II claims implicating a 
person's fundamental right of access to the 
courts. In addition, after Lane we do not 
look solely at the state level for a history and 
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pattern of unconstitutional action; we also 
examine discrimination by nonstate 

. government entities. Lane. 124 S.Ct. at 1991 
n. 16. . 

FNl5. Id. at 977, 981-83. 

2. Waiver of Immunity by Consent 

ill Either in the absence of Ll abrogation or in 
addition to it, a state always has the prerogative of 
foregoing its protection from federal court 
jurisdiction under the Eleventh Amendment.~ A 
state's consent to suit must be both knowing and 
voluntary. That consent must always be "knowing 
and voluntary" follows from College Savings Bank, 
in which the Supreme Court cited Johnson v. Zerbst, 
to define what constitutes effective waiver.flill 
Waiver is effective when it is the "intentional 
relinquishment or abandorunent of a known right or 
privilege."fl:ill! The first part, *278 "intentional 
relinquishment," captures the principle of 
voluntariness; and the second part, "known right or 
privilege," captures the element of knowingness. 

FN 16. College Savings Bank. 527 U.S. at 
. 670. 119 S.Ct. 2219; Idaho v. Coeur 
d'Alene Tribe ofldaho. 521 U.S. 261, 267. 
117 S.Ct. 2028. 138 L.Ed.2d 438 Cl 997) 

: ("[A] State can waive its Eleventh 
·Amendment protection and allow a federal 
·court to hear and decide a case commenced 
or prosecuted against it."); Great N Life Ins. 
Co. v. Read. 322 U.S. 47, 54, 64 S.Ct. 873. 
88 L.Ed. 1121 0944) ("The immunity may, 

1 
of course, be waived."); Clark v. Barnard. 
108 U.S. 436, 447. 2 S.Ct. 878, 27 L.Ed. 
780 (1883) ("The immunity from suit 
1belonging to a State, which is respected and 
protected by the Constitution within the 
limits of the judicial power of the United 
States, is a personal privilege which it may 
waive at pleasure."). 

FN17. 527 U.S. at 682. 119 S.Ct. 2219 
(citing Johnson v. Zerbst 304 U.S. 458, 464, 
58 S.Ct. 1019, 82 L.Ed. 1461 (1938)). 

FN 18. Id. (quoting Zerbst. 304 U.S. at 464. 
58 S.Ct. 1019) 

When Congress conditions the availability of federal 
funds on a state's waiver of its Eleventh Amendment 
immunity, we employ a five-prong test derived from 
the Supreme Court's definitive spending power case, 
South Dakota v. Dole, nm to ascertain the validity of 
the waiver. In Dole, South Dakota challenged a 
congressional statute that conditions the states' 
receipt of federal highway funds on their adoption of 
the minimum drinking age of twenty-one. South 
Dakota argued that the statute exceeded Congress's 
spending power and violated the Twenty-First 
Amendment..El::!2ll The Court rejected this argument, 
noting that even though Congress is prohibited by the 
Twenty-First Amendment from directly regulating 
the distribution of alcoholic beverages, the Spending 
Clause authorizes it indirectly to entice states to raise 
their drinking ag~ dangling the proverbial carrot 
of federal dollars. 

FN 19. 483 U.S. 203. 107 S.Ct. 2793. 97 
L.Ed.2d 171 Cl 987). 

FN20. Id. at 205, 107 S.Ct. 2793. 

FN2 l. Id. at 206, 107 S.Ct. 2793. See also 
New York v. United States, 505 U.S. 144, 
161-69. 112 S.Ct. 2408, 120 L.Ed.2d 120 
Cl 992) (holding that although the Tenth 
Amendment prevents Congress from 
directly commandeering state officials into 
regulating radioactive waste, Congress can 
"hold out incentives to the States as a 
method of influencing a State's policy 
choices"). _ 

Dole embodies an expansive interpretation of 
Congress's spending authority. Indirect persuasion is 
constitutional, reasoned the Court, because the 
spending power "is not limited by the direct grants of 
legislative power found in the Constitution."flill 
Congress can, therefore, validly use its spending 
power to legislate conditions on the disbursement of 
federal funds even though those conditions would be 
unconstitutional if enacted as direct prohibitions.Elill 
It goes without saying that, because states have the . 
independent power to lay and collect taxes, they 
retain the ability to avoid the imposition of unwanted 
federal regulation simply by rejecting. federal funds. 

FN22. Dole 483 U.S. at 207, 107 S.Ct. 2793 
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(quoting United States v. Butler. 297 U.S. 1. 
66, 56 S.Ct. 312, 80 L.Ed. 477 Cl 936)). See 
also United States v. Lipscomb. 299 F .3d 
303, 319 (5th Cir.2002) ( "Congress's 
spending power, like its power to tax, is 'to 
provide for the general welfare,' and is 
therefore untrammeled by the specific grants 
of legislative power found elsewhere in 
Article I, Section 8.") (citation omitted). 

FN23. See Dole 483 U.S. at 206-07, 107 
S.Ct. 2793: United States v. Am. Library 
Ass'n. Inc .. 539 U.S. 194. 203. 123 S.Ct. 
2297. 156 L.Ed.2d 221 (2003) ("Congress 
has wide latitude to attach conditions to the 
receipt of federal assistance in order to 
further its policy objectives."). 

ill Nevertheless, Congress's power to effect policy 
through the exercise of its spending power is not 
unlimited. Dole announced the restrictions that 
control such exercise: (I) Federal expenditures must 
benefit the general· welfare; (2) The conditions 
imposed on the recipients must be unambiguous; (3) 
The conditions must be reasonably related to the 
purpose of the expenditure; and (4) No condition may 
violate .::Jl independent constitutional 
prohibition. In addition, the Dole Court 
recognized a fifth requirement that the condition not 
be coercive: "[l]n some circumstances the financial 
inducement offered by Congress might be so coercive 
as *279 to pass the point at which 'pressure turns into 
compulsion.' .,f!:W 

FN24. Id. at 207-08, 107 S.Ct. 2793. See 
also New York 505 U.S. at 171-72, 112 
S.Ct. 2408, 

FN25, 483 U.S. at 21 I. 107 S.Ct. 2793 
(quoting Steward Machine Co. v. Davis, 301 
U.S, 548, 590, 57 S.Ct. 883, 81 L.Ed. 1279 
(1937)). 

Thus, Dole makes clear that, as long as its framework 
is employed, congressional spending programs that 
are enacted in pursuit of the general welfare and 
unambiguously condition a state's acceptance of 
federal funds on reasonably related requirements are 
constitutional unless they are either (I) independently 
prohibited or (2) coercive. When the condition 
requires a state to waive its Eleventh Amendment 

immunity, Dole's requirement of an unambiguous 
statement of the condition and its proscription on 
coercive inducements serve a dual role because they 
ensure compliance with College Savings Ban/ts 
requirement that waiver of Eleventh Amendment 
immunity must be (a) knowing and (b) voluntary. 

i. Clear Statement: "Knowing" 

In Pennhurst State Sch & Hosp. v. Halderman, flili 
the Court analyzed Congress's power to impose 
conditions on a state's receipt of federal funds and 
pronounced: 

FN26. 451 U.S. I. 10 I S.Ct. 153 L 67 
L.Ed.2d 694 0981). 

There can, of course, be no knowing acceptance if a 
State is unaware of the conditions or is unable to 
ascertain what is expected of it. Accordingly, if 
Congress intends to impose a condition on the grant 
of federal moneys, it must do so unambiguously .... 
By insisting that Congress speak with a clear voice, 
we enable the States to exercise their choice 
kno~i;igl;i:. c~izant of the consequences of their 
part1c1pation. 

FN27. Id. at 17, 101 S.Ct. 1531 (emphasis 
added) (citations omitted). 

Thus, we know that this stringent clear-statement rule 
ensures that when a state foregoes its Eleventh 
Amendment immunity in exchange for federal funds, 
it does so "knowingly .".EI:m In our reading of 
Pennhurst, the only "knowledge" that the Court is 
concerned about is a state's knowledge that a 
Spending Clause condition requires waiver of 
immunity, not a state's knowledge that it has 
immunity that it could assert. At bottom, we conclude 
that if Congress satisfies the clear-statement rule, the 
knowledge prong of the Spending Clause waiver 
analysis is fulfilled. 

FN28. See also Dole, 483 U.S. at 207. 107 
S.Ct. 2793. 

ii. Non-Coercive: "Voluntary" 

If the clear-statement rule is satisfied, a state's actual 
acceptance of clearly conditioned funds is generally 
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voluntary. The only exception to this presumption 
arises if the spending program itself is deemed 
"coercive," for then a state's waiver is, by defmition, 
-no longer voluntary. 

™ In summary, the Supreme Court has articulated 
two ways that a state can be subject to an individual's 
suit in federal court, regardless of the Eleventh 
Amendment. First, Congress may abrogate state 
immunity. Second, the state may waive its Eleventh 
Amendment immunity by consent. If waiver results 
from participation in a Spending Clause program, the 
program must be a valid exercise of Congress's 
spending power; the waiver condition must satisfy 
the clear-statement rule (thereby ensuring that the 
state's waiver is "knowing"); and the program must 
be non-coercive (automatically establishing that the 
waiver is "voluntary"). 

*280·C. WAIVER OF ELEVENTH AMENDMENT 
IMMUNITY ·PURSUANT TO CONDITIONAL 
SPENDING PROGRAMS 

ill Keeping . firmly in mind the Court's current 
framework for analyzing when a state may be subject 
to suit in federal court, we turn to the particular facts 
and legal contentions of the instant case. The two 
statutory provisions at issue purport to have 
conditioned Louisiana's receipt of federal funds on its 
waiver of Eleventh Amendment immunity to suits 
under§ 504 and the IDEA. Specifically, 42 U.S.C. § 
2000d-7 ,conditions a state's receipt of federal money 
on its waiver of Eleventh Amendment immunity to 
actions under § 504 and other federal anti
discrimination statutes: 

A State shall not be immune under the Eleventh 
Amendment of the Constitution of the United States 
from suit in Federal court for a violation of section 
504 of the Rehabilitation Act of 1973, title IX of the 
Education Amendments of 1972, the Age 
Discrimination Act of 197 5, title VI of the Civil 
Rights Act of 1964, or the provisions of any other 
Federal statute prohibiting discrimination by 
recipients of Federal financial assistance.Elm 

FN29. 42 U.S.C. § 2000d-7(a)(l). Congress 
enacted § 2000d-7 in response to 
Atascadero, in which the Court held that the 
Rehabilitation Act neither abrogated 
Eleventh Amendment immunity nor 

effectively conditioned states' receipt of 
federal funds on a waiver of that immunity. 
Atascadero. 4 73 U.S. at 245-4 7, I 05 S.Ct. 
3142. According to the Court, the statute did 
not contain a clear statement of 
congressional intent either to abrogate or to 
require a waiver. Id. 

Similarly, 20 U.S.C. § 1403Ftno conditions a state's 
receipt of federal IDEA funds on its consent to suit 
under that Act.Elill Applying the framework set 
forth in Dole, we proceed to detennine whether 
Louisiana validly waived its immunity when it 
accepted the conditioned federal dollars. 

FN30. 20 U.S.C. § 1403(a) reads as follows: 
"A State shall not be immune under the 
eleventh amendment to the Constitution of 
the United States from suit in Federal court 
for a violation of this chapter." 

FN31. The section was passed by Congress 
in response to Dellmuth v. Muth. 491 U.S. 
223. 109 S.Ct. 2397, 105 L.Ed.2d 181 
(1989). In Dellmuth, the Supreme Court held 
that the predecessor to the IDEA (the 
Education of the Handicapped Act) lacked a 
sufficiently clear statement of Congressional 
intent to abrogate Eleventh Amendment 
immunity to claims under the statute. Id. at 
232., I 09 S.Ct. 2397 The conditional
spending issue was not raised in the case. 

Louisiana does not dispute that the first and third 
prongs of the Dole analysis, i.e., whether the 
Spending Clause statute at issue was enacted in 
pursuit of the general welfare, and whether the 
condition is sufficiently related to the federal interest 
in the program funded,flfil are satisfied here. 
Consequently, we restrict our consideration to the 
three remaining prongs of the Dole test. Following 
prior panels of this court,Bill and every circuit (but 
one) that has made these inquiries, we conclude that 
the *281 statutes at issue validly conditioned 
Louisiana's receipt of these federal funds on its 
waiver of Eleventh Amendment immunity.E!ru 

FN32. In its en bane brief, Louisiana 
mentioned a relatedness challenge to §. 
2000d-7, but that argument was not 
presented to the panel, and Louisiana's en 
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bane brief fails to develop it beyond a bare 
assertion. Thus, Louisiana has waived its 
relatedness challenge. See L & A 
Contracting Co. v. S. Concrete Servs .. Inc .. 
17 F.3d 106. 113 (5th Cir.1994); FED. 
R.APP. P. 28(a)(9)(A); cf Koslow v. 
Pennsylvania. 302 F.3d 161. 175-76 C3d 
Cir.2002) (rejecting a relatedness challenge 
to the validity of a state's conditional
spending waiver of immunity to§ 504 suits). 

FN33. E.g., Pederson v. Louisiana State 
Univ., 213 F.3d 858, 876 (5th Cir.2000) ("A 
state may waive its immunity by voluntarily 
participating in federal spending programs 
when Congress expresses a clear intent to 
condition participation in the programs ... on 
a State's consent to waive its constitutional 
immunity.") (citation and quotation marks 
omitted); id at 875 (holding that "in 
enacting § 2000d-7 Congress permissibly 
conditioned a state university's receipt of 
[federal] funds on an unambiguous waiver 
of the university's Eleventh Amendment 
immunity, and that, in accepting such 
funding, the university has consented to 
litigate private suits in federal court.") 
(internal punctuation and citation omitted) 
(emphasis added). Cf AT&T Comm. v. 
Bel/South Telecom Inc .. 238 F.3d 636. 645 
(5th Cir.), reh'g en bane denied,252 F.3d 
437 (2001) ("[A]fter College Savings, 
Congress may still obtain a non-verbal 
voluntary waiver of a state's Eleventh 
Amendment immunity, if the waiver can be 
inferred from the state's conduct in 
accepting a gratuity after being given clear 
and unambiguous statutory notice that it was 
conditioned on waiver of immunity."). 

FN34. Eight circuits have reached this 
conclusion in § 504 cases. See Nieves
Marquez v. Puerto Rico, 353 F.3d 108. 129-
30 (1st Cir.2003 l; A. W. v. Jersev Citv Pub. 
Schs., 34J.F.3d 234. 244-51 (3d Cir.2003); 
Bruggeman v. Blagojevich 324 F.3d 906. 
912 (7th Cir.2003); Garrett v. Univ. o(Ala, 
at Birmingham Bd. o( Trs .. 344 F .3d 1288. 
1292-93 (11th Cir.2003) (per curiam); 
Luvell v. Chandler. 303 F.3d 1039, 1051-52 
(9th Cir.2002); Koslow, 302 F.3d at 172: 

Robinson v. Kansas, 295 F.3d 1183. I I 89-
90 (l 0th Cir.2002); Nihiser v. Ohio £.P.A .. 
269 F.3d 626. 628 (6th Cir.20011; Jim C. v. 
Arkansas Dep't o( Educ., 235 F.3d 1079. 
1081 (8th Cir.20001 (en bane); Stanley v. 
Litscher. 213 F.3d 340, 344 (7th Cir.2000). 
Other courts of appeals have reached the 
same conclusion for the other predicate 
statutes of§ 2000d-7. See, e.g., Cherry v. 
Univ. o( Wis. Sys. Bd. of Regents, 265 F.3d 
541. 553-55 (7th Cir.2001) (Title IX); 
Sandoval v. Hagan. 197 F.3d 484 Cl Ith 
Cir. I 999) (Title VI), rev'd in part on other 
grounds,532 U.S. 275. 121 S.Ct. 1511. 149 
L.Ed.2d 517 (2001l; Litman v. George 
Mason Univ., 186 F.3d 544 (4th Cir.19991 
(Title IX). Circuits have reached this 
conclusion about the IDEA, as well. See, 
e.g.. M.A. ex rel. E.S. v. State-Operated 
School Dist.. 344 F.3d 335, 351 (3d 
Cir.2003); Oak Park Bd. o( Educ. v. Kellv 
E .. 207 FJd 931. 935 (7th Cir.2000). 

First, we determine whether the conditions contained 
in 42 U.S.C. § 2000d-7 and 20 U.S.C. § 1403 are 
unambiguous and, consequently, whether Louisiana 
knowingly waived its immunity to actions under § 
504 and the IDEA by accepting federal funds. 

!. Is the Clear-Statement Rule Satisfied Absent Use of 
the Words "Waiver" or "Condition"? 

In the face of the unequivocal language of § 2000d-7 
to the effect that "[a] state shall not be immune under 
the Eleventh Amendment of the Constitution of the 
United States from suit in Federal court for a 
violation of § 504 of the Rehabilitation Act of 
1973,"flill. Louisiana argues legalistically that, 
because Congress did not use the words "waiver" or· 
"condition," the condition fails the clear-statement 
rule.ilfil This argument-that absent talismanic 
incantations of magic words, there can be no waiver
is little more than frivolous.tlfil The Supreme Court 
has already noted, albeit in dicta, that in § 2000d-
1"Congress sought to provide the sort of unequivocal 
waiver that our precedents demand.".Elfil More 
importantly, our decision in Pederson v. Louisiana 
State University, *282 which we remain convinced 
was correctly decided, forecloses this line of 
attack. flill 
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Elli.i, 42 U.S.C. § 2000d·7 (2000). 

· FN36. In its amicus brief, the State of Texas 
points to other statutes that have used such 
terms. 

FN37. Cf Woods v. Cloyd W. Miller Co .. 
333 U.S. 138. 144. 68 S.Ct. 421. 92 L.Ed. 
596 (! 948) ("The question of the 
constitutionality of action taken by Congress 
does not depend on recitals of the power 

· which it undertakes to exercise."). · 

FN38. Lane v. Pena. 518 U.S. 187. 198. 116 
S.Ct. 2092. 135 L.Ed.2d 486 (1996). See 

' also id at 200, 116 S.Ct. 2092 (noting "the 
care with which Congress responded to 
... Atascadero by crafting an unambiguous 
waiver of the States' Eleventh Amendment 
immunity"). 

FN39. 213 F.3d at 875·76 (adopting the 
: holding and reasoning of Litman v. George 
Mason Univ .. 186 F.3d 544 (4th Cir.1999)). 

2.: Does the Presence of Abrogation Language 
Preclude a Finding of Waiver? 

Louisiarta also argues that because § 2000d· 7 and §. 
1403 fail as U attempts by Congress to abrogate 
Eleventh Amendment immunity, the same provisions 
of those statutes cannot satisfy the clear-statement 
rule for Spending Clause purposes. We reject 
Louisiana's attempt to pigeonhole this statutory 
language in mutually exclusive terms. 

We held in Pederson that, in § 2000d-7. Congress 
"successfully codified a statute which clearly, 
unambiguously, and unequivocally conditions receipt 
of federal funds under Title IX on the State's waiver 
of Eleventh Amendment Immunity ."Etill! And in 
Lesage v. Texas, flill we ruled that "Congress 
unquestionably enacted 42 U.S.C. § 2000d-7 with the 
'intent' to invoke the Fourteenth Amendment's 
congressional enforcement power. The purpose of the 
provision, enacted in 1986, was to legislatively 
overrule the result in Atascadero. ,,fl'>lil Thus, in 
Pederson, we recognized § 2000d-7 as a clear 
statement for waiver vis-A-vis the Spending Clause, 
and in Lesage, we recognized that the very same 

provision could satisfy abrogation under U of the 
Fourteenth Amendment. 

FN40. 213 F.3d at 876. 

FN4 I. 158 F.3d 213 (5th Cir.1998), 
overruled on other grounds, 528 U.S. 18. 
120 S.Ct. 467. 145 L.Ed.2d 347 0999). 

FN42. Id. at 218. See also United States v. 
Wells, 519 U.S. 482. 495. 117 S.Ct. 921, 
13 7 L.Ed.2d 107 Cl 997) (reiterating the 
baseline presumption that Congress expects 
its statutes to be read in conformity with the 
Supreme Court's precedents). 

Just because particular language may or may not 
function with equal efficacy under both exceptions to 
Eleventh Amendment immunity, does not mean that 
it fails the clear-statement rule. As we concluded in 
AT&T, the rule requires only that "the state has been 
put on notice clearly and unambiguously ,by the 
federal statute that the state's particular conduct or 
transaction will subject it to federal court suits 
brought by individuals. "lliil Congress need not 
declare in the statute whether it is proceeding under 
abrogation or waiver, or both. For the purpose of the 
clear-statement rule, § 2000d·7·janus-faced as it may 
be-poses no constitutional impediment to our finding 
valid waiver by consent. We conclude that the 
conditions contained in § 2000d-7 and .§_Jfil are 
unambiguous, as required by Dole. 

FN43. 238 F.3d at 644. 

Undaunted, Louisiana still contends that it did not 
knowingly waive its Eleventh Amendment immunity. 
Louisiana and the dissent rely on Garcia v. S. UN. Y. 
Health Sciences Ctr., ffil:I which looked to the 
Supreme Court's decision in Board of Trustees of the 
University of Alabama v. Garrettflill to justify 
departing from the heavy weight of authority 
supporting waiver based on the clarity of the 
language in § 2000d-7. Garrett examined whether, in 
Title I of the ADA, Congress could constitutionally 
abrogate the states' Eleventh Amendment 
immunity .Ililli The Garrett Court concluded that 
Title I of the ADA *283 was outside the scope of 
valid U legislation; therefore, Congress's attempt at 
abrogation failed, and private suits against states in 
federal court were barred by the Eleventh 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
879 



) 

403 F.3d 272 
403 F.3d 272, 196 Ed. Law Rep. 791, 17 A.D. Cases 25, 29 NDLR p 242 

Page 12 

Amendment.flill 

FN44. 280 F.3d 98 (2d Cir.2001l. 

FN45. 531 U.S. 356, 121 S.Ct. 955. 148 
L.Ed.2d 866 (200 ll. 

FN46. See id at 365-74, 121 S.Ct. 955. 

FN47. Id at 374, 121 S.Ct. 955. 

The lawsuits in Garcia involved disputes that arose 
between September 199 3 and August 199 5. flill. 
During that pre~Garrett period, it was universally 
accepted that the ADA validly abrogated Eleventh 
Amendment immunity. Rather than looking at the 
clear-statement rule and the state's acceptance of 
funds, Garcia analyzed whether a state would have 
realized-"known"-that it was abandoning its Eleventh 
Amendment immunity by accepting federal funds 
during the period oftime applicable to the lawsuits at 
issue there (and here).ffil2 The Garcia court noted 
that, during the relevant period, "Title II of the ADA 
was reasonably understood to abrogate [the state's] 
sovereign immunity under Congress's Commerce 
Clause authority ."fRlll The court also pointed out 
that the requirements of Title II and § 504 are 
"virtually identical."fl!.ti Therefore, concluded the 
court, because the state defendant thought that it 
could be sued under Title ll, it had nothing to lose by 
accepting federal funds and redundantly waiving 
immunity to § 504 suits in the process.ru.u 

FN48. Garcia. 280 F.3d at 114 n. 4. 

~Id. at 114. 

FN50. Id. 

FN51. Id. 

FN52. Id 

Louisiana and the dissent maintain that we should 
follow the panel and apply the "logic" of Garcia to 
the instant case. First, Louisiana contends that, 
because it "believed" that the Rehabilitation Act had 
already abrogated its Eleventh Amendment 
immunity, it "did not and could not know that [it] 
retained any sovereign immunity to waive by 

accepting conditioned federal funds. ,,.ffil.l. Likewise, 
Louisiana asks us to conclude that § 1403 was an 
unsuccessful attempt at abrogation; therefore, 
maintains Louisiana, it could not have "knowingly" 
waived its immunity under the IDEA when it 
accepted federal IDEA funds. 

FN53. Pace. 325 F.3d at 616. 

Even though it found that the statutory provisions at 
issue are unambiguous, Bill. the panel nevertheless 
concluded that Louisiana's purported waivers of 
Eleventh Amendment immunity are invalid because 
they were not knowing. The panel drew support from 
the holding in Garcia, but its reasoning differed 
slightly from the Second Circuit's. According to the 
panel opinion, "[b ]elieving that [the Rehabilitation 
Act and the IDEA] validly abrogated their sovereign 
immunity, the State defendants did not and could not 
know that they retained any sovereign immu~ to 
waive by accepting conditioned federal funds." 

FN54. Id. at 615. 

FN55. Id. at 616. 

The fatal flaw with that syllogism lies in the fact that 
neither the mandates of the Rehabilitation Act nor the 
requirements of the IDEA apply to a state agency that 
has not received either some federal funding (in the 
case of the Rehabilitation Act~r federal IDEA 
dollars (in the case of the IDEA). Therefore, it is 
impossible for *284 Congress to have "abrogated" a 
state's immunity to § 504 or IDEA suits if the 
relevant state agency did not receive federal funds 
during the time period in which it was alleged to have 
violated an individual's statutory rights. lt follows 
indisputably that Louisiana's Eleventh Amendment 
immunity to § 504 ·and IDEA claims was ·intact 
before the state accepted federal funds. Thus, 
Louisiana did have Eleventh Amendment immunity 
to waive by ac.cepting the clearly conditioned federal 
funds. 

FN56. See29 U.S.C. § 794(a) (prohibiting 
discrimination against the disabled through 
"any program or activity receiving Federal 
financial assistance"); 20 U.S.C. §§ 1412, 
1415 (conditioning state agencies' receipt of 
federal funds on compliance with the 
requirements of the IDEA). 
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The dissent nevertheless insists that, during the time 
that § 504 and the IDEA were thought to abrogate 
Eleventh Amendinent immunity, Louisiana could 
have believed that it lacked immilnity to § 504 and 
IDEA suits . even before it received federal funds 
under·. those . statutes.l'.W1 This ignores the 
conditfonal-spending natilre of the Rehabilitation Act 
and the IDEA. ·The Acts' substantive provisions 
regulate •only state agencies that have accepted the 
relevant federal funds. Thus, it makes no sense to say 
that the State was subject to private actions for 
damages under § 504 and the IDEA before the · 
substantive provisions of those statutes applied to it. 
Contrary to the dissent's accusation,l'.l:'.fil we do not 
confuse the doctrines of abrogation and waiver; 
rather, wi:. point out that-even before Garrett
Louisiana could have ~voided"suits UJ!der § .~04 and 
the ,IDEA altogether by declining federal funding. 
1:'.olfiBi!lna clearly had Elev\lllth Amendinelit 
llnn.1unity to :waiv~ at the tin)e that . it accepted t)le 
fed~ral funds al!d expressly oblig!lted itself to comply 
with . the dictates of the Rehabilitation Act and the 
IDEA. 

FN57. Post at 30 l ('\[T]he State acted quite 
rationally in assuming between 1996 and 
1998 that it had no sovereign immunity to 
.waiye when it . accepted federal education 
:funds under i:oriditions specified by § 504 
and IDEA."). · 

~Postat301 & n.7. . ,; 

Further, during the'felevant time period, §§ 2000d-7 
and 140 3 put each state on notice that, by accepting 
federal money, it was waiving its Eleventh 
Amendinent immunity. Under· Dole, if the clear
statement requirement is met,: · ·the . state .. is 
conclusively presumed to ha\le ."known" ,that receipt 
of clearly .conditioned.federal funds requires the state. 
to abide· by the condition (i.e., waiver of Eleventh 
Amendinent immunity). 

In additi~n, the'Garcia approach ·is prcibleinatic for a 
number ofreasons, ·the most fundamental ·of which• is · 
that, !by focusing its 'inquiry on what the state could· 
have believed>' · the Second · Circuit engrafted · a · 
subjectiv'e~intent ·' .. element' onto;.: the·'' otherwise 
objective Spending Clause waiver inquiry. In other• 
words, · Garcia's · approach'· : employs the · wrong . 

jurisprudential test, because it distorts what is 
necessary to show knowledge for Spending Clause 
waivers. Analytically, the "knowledge" question that 
we ask when .we undertake the Spending Clause 
waiver inquiry is coextensive with the clear
statement rule; for, when a state actually accepts 
funds that , are clearly conditioned on . a waiver of 
Eleventh Amendinent immunity, it is helc:I qbjectively 
to "know" that it is accepting all clearly. sta.ted· 
condition~. That it, might not "know" . S\]bjectively 
whether. it had any immunity to waive by agreeing to 
tbose conditions is wholly irrelevant. 

The dissent asserts that, by focusing on the clear
statement requirement, we hav~ disregardeq College 
Savings Aan!Cs "clear declaration" requir~ipent. But 
College ~a11ings Bank. was not a conditi~1111l:sJiending 
case. There, the C?urt invalidated "constructive 
waivers" of Elev~nth Afuendment*285. immunity 
"based upon the. ~~~()'S mer~ pres.ertce in" a field 
subject .to congressional regulation."~ Such a 
constructiv(l waiver., is a ~ar cry froin a 'state's 
acceptance o~ fedeial · fundl! tha\ . W:~ explicitly 
conditioned on its waiver of Elevelitb · Amendinent 
immunity. In fact, the' college Savings ~Cink (!pinion 
expressly djsting_uiiihed conditibnal-spending waivers 
of Eleventh Amendinent immunity, which it said 

'were "fundamentally different q-·om" illegitimate 
· constructiye waivers.~ Nothing in · r;ollege 
Savings Bank indicates that, when th<: clear"statement 
requiiemen~ is met, a state can be.· said to lack 
knowledge that by .accepdrig fe~eral' funclS ~t waives 
its Eleventh Amendment immunity. 

FN59. College Savings Bank. 527 U.S. at 
680. 119 S.Ct. 2219. 

FN60. Id. at 686, 119 S.Ct. 2219 .. 

In sum, Garcia and the dissent would subjugate the 
bright-line of objective reasoning to the ~pery . 
slope ofassessing;a state's subjective belief. , If,. · 
like the panel, we were to follow that approach, we 
would be getting into.the business oflooking·past the . 

.straightforward · .. objective .. facts, . i'.e., {l) .the. clear 
statement requiring waiver and (2). the state's actual, . 
uncoerced.acceptance of federal funds, in :an attempt_ 
to fathom w.hat ·was in a state's "head," a precarious , 
exercise indeed. The clear-statement rule guards 
against post hoc questions about intent. 
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FN61. See Lapides v. Bd of Regents. 535 
U.S. 613. 621. 122 S.Ct. 1640. 152 L.Ed.2d 
806 (2002) ("Motives are difficult to 
evaluate, while jurisdictional rules should be 
clear."). 

Accordingly, we hold that Louisiana's waiver of 
Eleventh Amendment immunity to actions under § 
504 and the IDEA was knowing.l'lill Still, we must 
determine whether an independent constitutional bar 
prevents Congress from conditioning the receipt of 
federal funds on a state's waiver of Eleventh 
Amendment immunity. 

FN62. Since the Pace panel op1mon was 
issued, five circuits have expressly rejected 
its approach, which the dissent continues to 
advocate. See Nieves-Marquez, 353 F.3d at 
129-30 <First Circuit); A. W .. 341 F.3d at 
244-52 (Third Circuit); Shepard v. Irving. 77 
Fed.Appx. 615. 619 n. 2 (4th Cir.2003) 
(unpublished); Doe v. Nebraska, 345 F.3d 
593. 600-604 (8th Cir.2003); Garrett, 344 
F.3d at 1292-93 (Eleventh Circuit). See 
also Koslow, 302 F.3d at 172 n. 12 
(explaining that "the 'clear intent to 
condition participation in the programs 
funded,' required by Atascadero 473 U.S. at 
247. 105 S.Ct. 3142. ensured the 
Commonwealth of Pennsylvania knew that 
by accepting certain funds under the 
Rehabilitation Act fonertain departments or 
agencies, it waived immunity from suit on 
Rehabilitation Act claims for those 
entities"). 

3. Can Congress Condition Waiver of Eleventh 
Amendment Immunity When It Exercises its Spending 
Power? · 

Ifil Louisiana challenges Congress's power under the 
Spending Clause to condition receipt of federal 
education funds on a state's waiver of Eleventh 
Amendment immunity. This position is frivolous. We 
have consistently interpreted Supreme Court 
guidance as permitting such conditional spending 
programs, as has every other circuit that has squarely 
addressed the issue.ma We do not change course 
today. 

FN63. See, e.g., Arecibo Cmtv. Health Care. 

Inc. v. Puerto Rico. 270 FJd 17. 24-25 Ost 
Cir.200 !); Garcia. 280 F.3d at 113; 
Koslow, 302 F.3d at 172: Pederson 213 
F.3d at 875-76: Nihiser v. Ohio £.P.A., 269 
F.3d 626, 628 (6th Cir.2001); Stanley v. 
Litscher, 213 F .3d 340, 344 (7th Cir.2000); 
Jim C., 235 FJd at 1081: Douglas v. Cal. 
Dep't of Youth Auth., 271 F.3d 812. 819. as 
amended, 271 F.3d 910 (9th Cir.2001); 
Robinson. 295 F.3d at 1189-90; Sandoval. 
197 F.3d at 493. 

*286 4. Is Conditioning Acceptance of Federal Funds 
a Violation of the Unconstitutional-Conditions 
Doctrine? 

ill Louisiana also attempts to invoke the 
"unconstitutional-conditions doctrine" to challenge 
Congress's ability to condition the acceptance of 
federal funds on waiver of Eleventh Amendment 
immunity. In the most general sense, the 
unconstitutional-conditions doctrine examines the 
extent to which government benefits may be 
conditioned or distributed in ways that burden 
constitutional rights or principles.lliM For at least 
two reasons, Louisiana's reliance on the 
unconstitutional-conditions doctrine is misplaced. 

FN64. See Frost v. Railroad Com. of Cal .. 
271 U.S. 583, 593-94, 46 S.Ct. 605. 70 
L.Ed. 1101 0926) ("[T]he state ... may not 
impose conditions which require the 
relinquishment of constitutional rights.... It 
is inconceivable that guaranties embedded in 
the Constitution of the United States may 
thus be manipulated out of existence."). 

First, as evidence~ the dearth of cases employing 
it in this context, 6 the unconstitutional-conditions 
doctrine is most meaningful when the government 
imposes a condition of questionable constitutional 
character on an individual right. But here, federal and 
state sovereigns are on opposite sides of the 
controversy, and the constitutional "right" at issue is 
structural rather than personal. Consequently, for the 
reasons announced in the Third Circuit's analysis in 
Koslow v. Commonwealth of Pennsylvania, the 
doctrine is inapplicable. The Koslow court considered 
whether the Rehabilitation Act, including § 2000d-7, 
imposed an unconstitutional condition on 
Pennsylvania's receipt of federal funds. In refusing to 
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' 

apply the unconstitutional-<:onditions doctrine to the 
conditioning of federal funds on the waiver of 
Eleventh Amendment immunity, the Third Circuit 
stated: 

' 
FN65. The only Supreme Court decision 
that has come close was United States v. 
Butler: In that 1936 decision, the Court 
invalidated provisions of the Agricultural 
Adjustment Act of 1933, which paid farmers 
to reduce their production of crops. 297 U.S. 
at 74-78, 56 S.Ct. 312. As the Tenth Circuit 
has explained, though, "that case relied on 
an overly narrow view of Congress' 
enumerated powers to determine that 
Congress had overstepped its authority." 
Kansas v. United States: 214 F.3d 1196. 
1201 n. 6 (10th Cir.2000) (citing 
LAURENCE H. TRIBE, AMERICAN 
CONSTITUTIONAL LAW § 5-b, at 836 
(3 d ed. 2000) ("[T]he Supreme Court has 
ieffectively ignored Butler in judging the 

1
1imits of congressional spending power.")). 
Accord Lipscomb. 299 F.3d at 319 (noting 
that the Supreme Court "quickly 
abandoned" the view espoused in Butler). 

[T]he S,upreme Court has not yet applied the 
"unconstitutional conditions" doctrine to cases 
between: two sovereigns. Unlike private persons, 
states have the resoilrces to serve their citizens even 
if the · federal government, through economic 
incentives, encourages a particular result. A state's 
political powers~not the least of which is the power to 
levy taxes on its citizens-help ensure the federal 
governm~nt does not "coerce" the state through 
economic "encouragement." An individual citizen, 
in contrast, lacks these formidable institutional 
resources.~ 

FN66. 302 F.3d at 174 (citing Frost & 
Frost. 271 U.S. at 593. 46 S.Ct. 605: New 
York. 505 U.S. at 171-72. 112 S.Ct. 2408': 
Dole. 483 U.S. at210-1J,107 S.Ct. 2793). 

We embrace that reasoning. 

Second, : the unconstitutional-conditions doctrine, 
even when applied piecemeal by the Supreme Court, 
is anchored at least in part in a theory of coercion or 
compulsion.l'.lfil In this context, that concern is *287 

subsumed in the non-coercion prong of the Dole 
test.flill. ln other words, in the Spending Clause 
context, any role that the unconstitutional-conditions 
doctrine might have in cabining Congress's authority 
to give funds in exchange for waiving immunity is 
already part-and-parcel of the standard Spending 
Clause analysis. Thus, no independent constitutional 
bar invalidates Louisiana's waiver of Eleventh 
Amendment immunity. 

FN67. See id. ("The 'unconstitutional 
conditions' doctrine is based on the 
proposition that government incentives may 
be inherently coercive."). See also 
Kathleen M. Sullivan, Unconstitutional 
Conditions, 102 HARV. L.REV .. 1415, 
1428-55 (1989). 

FN68. See supra text accompanying note 24. 

5. Are These Programs Coercive? 

In light of Dole, we must determine whether the 
conditional-spending schemes at issue are unduly 
coercive. We hold that they are not. A state can 
prevent suits against a particular agency und~ 504 
by declining federal funds for that agency. A 
state can avoid suit under the IDEA merely by 
refusing IDEA funds. And, to do so in either case, the 
state would not have to refuse all federal 
assistance . .El:rul Moreover, no circuit has accepted a 
coercion challenge to either the Rehabilitation Act or 
the IDEA.Bili Therefore, we refuse to invalidate 
Louisiana's waiver on coercion grounds. 

FN69. See29 U.S.C. § 794(b)(J). 

FN70. See20 U.S.C. §§ 141 ](a)(J), 1412, 
1403. 

FN71. See, e.g., Jim C. 235 FJd at I 082 
(rejecting a coercion challenge to the 
validity of a waiver of state Eleventh 
Amendment immunity to § 504 claims). 

D. ABROGATION OF IMMUNITY 

Alternatively, Pace asks this en bane court to rule that 
Congress-acting under ~ of the Fourteenth 
Amendment-in fact abrogated Louisiana's Eleventh 
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Amendment immunity, leaving Louisiana subject to 
suit on Pace's ADA, Rehabilitation Act, and IDEA 
claims. As we hold that Louisiana waived its 
Eleventh Amendment immunity with respect to the 
Rehabilitation Act and the IDEA, it is not necessary 
for us to address Pace's contention that Louisiana's 
immunity to suit under those statutes was also · 
abrogated. Neither is it necessary for us to consider 
whether Title II of the ADA abrogates Eleventh · 
Amendment immunity in this case. First, the 
Supreme Court, in Tennessee v. Lane, nm held that 
Title II abrogates sovereign immunity to the extent 
that it implicates the accessibility of judicial services, 
but refused to consider its application to other rights, 
including those considered to be fundamental under 
the Constitution.l'lfil Because (1) the Supreme Court 
has never before recognized access to public 
education.Elill or freedom from disability 
discrimination in educationflfil to be fundamental 
rights, and (2) it is unnecessary to address Pace's 
Title II claims given that its rights and remedies are 
identical to and duplicative of those provided in § 
504, we do not ·address whether the holding in Lane 
extends to disability discrimination in access to 
public .education. 

FN72. 541 U.S. 509, 124 S.Ct. 1978. 158 
L.Ed.2d 820 C2004l. 

FN73. ld at 1993. 

FN74. See Plyler v. Doe, 457 U.S. 202. 221. 
223. 102 S.Ct. 2382. 72 L.Ed.2d 786 (1982) 
(although important, education is not a 
fundamental constitutional right). 

FN75. Cf Citv of Cleburne v. Cleburne 
Living Ctr,, 473 U.S. 432. 446. 105 S.Ct. 
3249. 87 L.Ed.2d 313 (1985) (disability 
classifications are subject only to rational
basis scrutiny). 

Ifil Second, when ADA claims are directed at 
architectural barriers, as they are here, the rights and 
remedies are exactly the same as those provided 
under the Rehabilitation Act. This circuit, as well as 
others, has noted that, because the rights *288 and 
remedies under both statutes are the same, case law 
interpreting one statute can be applied to the 
other.fl:il2 The implementing regulations for § 504 
and Title II are, in all material respects, the same. For 

example, both statutes' implementing r~ations 
prohibit similar types of discrimination. In 
addition, § 504 and Title II's regulations governing 
new construction and alterations are effectively the 
same.llilll The two statutes are interpreted to provide 
the same exception: No covered entity is obligated to 
make a "fundamental alteration" in its programs.f:lfil 
Finally, the remedies available under § 504 and Title 
II are one and the same. Specifically, § 203 of Title II 
states that "[t)he remedies, procedures, and rights set 
forth in section 505 of the Rehabilitation Act of 1973 
(29 U .S.C. 794a) shall be the remedies, procedures, 
and rights this title provides to any person alleging 
discrimination on the basis of disability in violation 
of section 202 [of the ADA]."flifill Section 505(a)(2) 
of the Rehabilitation Act, in turn, states that the 
"remedies, procedures, and rights set forth in title VI 
of the Civil Rights Act of 1964 ... shall be available" 
for violations of § 504.nw. Thus, in Barnes v. 
Gorman, flill the Supreme Court held that "the 
remedies for violations of § 202 of the ADA and § 
504 of the Rehabilitation Act are coextensive with 
the remedies available in a private cause of action 
brought under Title VI" of the Civil Rights Act.El::!ll 
For all intents and purposes, therefore, the remedies 
available to Pace under § 504 and Title II are the 
same. The sole difference between the statutes lies in 
their causation requirements.Em! This difference 
*289 is not implicated, however, where, as here, the 
challenge is to architectural barriers. 

FN76. See Hainze v. Richards, 207 F.3d 
795. 799 (5th Cir.2000) (internal citations 
omitted) ("The language of Title II generally 
tracks the language of Section 504 of the 
Rehabilitation Act of 1973, and Congress' 
intent was that Title II extend the protections 
of the Rehabilitation Act 'to cover all 
programs of state or local governments, 
regardless of the receipt of federal financial 
assistance' and that it 'work in the same 
manner as Section 504.' In fact, the statute 
specifically provides that '[t]he remedies, 
procedures and rights' available under 
Section 504 shall be the same as those 
available under Title II. Jurisprudence 
interpreting either section is applicable to 
both."); Washington v. Indiana fflgh Scb 
Athletic Ass'n, Inc .. 181 F .3d 840, 845 n. 6 
(7th Cir.1999) ("Title II of the ADA was 
modeled after § 504 of the Rehabilitation 
Act; the elements of claims under the two 
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. provisions are nearly identical, and 
precedent under one statute typically applies 
to the other."); Gorman v. Bartch. 152 F.3d 
907, 912 (8th Cir.19981 ("The ADA has no 
federal funding requirement, but it is . 
otherwise similar in substance to the 
Rehabilitation Act, and 'cases interpreting 
either are applicable and interchangeable.' 
"); McPherson v. Michigan High Sch. Ath. 
Ass'n. 119 F.3d 453, 459-60 (6th Cir.1997) 
(en bane) (same). 

FN77. Compare28 C.F.R. § 42.520, with28 
C.F.R. § 35.149. Similarly, § 504 and Title 
ll's. regulations regarding existing facilities 
are nearly identical. Compare28 C.F.R. 
42.52!(a), with28 C.F.R. 35.150Cal. 

FN78. Compare28 C.F.R. 42.522(a), with28 
C.F.R. 35.lSICa). 

FN79. Compare Alexander v. Choate. 469 
U.S. 287, 105 S.Ct. 712. 83 L.Ed.2d 661 
(I 995l(Section 504 does not require covered 
entities to make fundamental alterations in 
their programs); with28 C.F.R. § 
35.150(a)(2)-(3) (Title II does not require 
public entities to make fundamental 
alterations in the nature of a program, 
service, or activity). This requirement, 
however, does not excuse the failure to . 
make altered or new facilities accessible. 
Compare28 C.F.R. § 35.15!(a)-(b), with28 
C.F.R. § 42.522Cal. 

FN80. 42 U.S.C. § 12133. 

FN81. 29 U.S.C. § 794a(a)(2). 

FN82. 536 U.S. 181. 122 S.Ct. 2097, f53 
L.Ed.2d 230 (2002). 

FN83. Jd at 185, 122 S.Ct. 2097. 

FN84. See Soledad v. U.S. Dept. o( 
r;:;;_;;urn 304 F.3d 500 (5th Cir.2002). 

In . conclusion, we hold that for all the foregoing 
reasons, Louisiana is not entitled to assert sovereign 
immunity under the Eleventh Amendment in this 

case. With that issue determined, we proceed to the 
question of issue preclusion. 

III. MERITS 

We turn now to the merits of Pace's arguments that 
the district court erred in denying relief to him under 
the IDEA, the ADA and § 504. 

A. IDEA 

ill We agree with and adopt that portion of the panel 
opinion affirming the district court's judgment which 
in tum affirmed the administrative determination that 
Pace was not entitled to relief under the IDEA. 

We pause only to emphasize the somewhat unusual 
nature of a proceeding under the IDEA. As required 
by the statute,flfil Pace first pursued his 
administrative claim. He was granted a hearing by a 
hearing examiner where he had an opportunity to 
present his evidence demonstrating that the 
inaccessibility of various portions of the Bogalusa 
campus prevented him from receiving a free and 
appropriate public education (FAPE). The hearing 
examiner, after hearing the evidence and making a 
personal inspection of the campus, rejected Pace's 
inaccessibility claims and concluded that the 
defendants had complied with the IDEA and had 
provided a FAPE to Pace.~ Pace then challenged 
the hearing examiner's findings and conclusion in his 
administrative appeal to the State Level Review 
Panel (SLRP). The SLRP also rejected Pace's claims 
and affirmed the hearing examiner in all respects.El:W: 

Pace then filed suit in federal district court as 
authorized by 20 U.S.C. § 1415(i)(J)(Al. A district 
court in which such an action is filed must receive the 
record generated by the administrative proceeding 
and also hear additional evidence presented by the 
parties.l'Nll The court must then give "due weight" 
to the hearing officer's finding and make a de novo 
determination based on a preponderance of the 
evidence. Teague Independent School District v. 
Todd L, 999 F.2d 127, 131 (5th Cir.19931. The 
district court considered all of Pace's claims of 
inaccessibility that he raised during the 
administrative proceedings.ffil2 The court 
considered the administrative record along with the 
new evidence offered by Pace and gave *290 "due 
weight" to the findings of the hearing examiner and 
SLRP. Ultimately, the district court agreed with the 

IC 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
885 



403 F.3d 272 Page 18 
403 F.3d 272, 196 Ed. Law Rep. 791, 17 A.O. Cases 25, 29 NDLR P 242 

hearing examiner that Bogalusa High School had 
provided Pace with a FAPE by complying with the 
IDEA in all aspects, including that the campus was 
accessible to the wheelchair-bound Pace. The district 
court's conclusion is fully supported by the record 
and we therefore affirm the district court's rejection 
of Pace's claims under the IDEA. 

FN85. See20 U.S.C. 1415(/ ). 

FN86. The hearing examiner thoroughly 
reviewed the testimony and physical 
evidence presented to her and rejected in 
wholesale fashion Pace's various claims of 
inaccessibility. R. 94. 

FN87. The language used by the SLRP also 
makes it clear that this review panel found 
absolutely no merit to Pace's inaccessibility 
claims. R. 64-65. 

FN88. See20 U.S.C. § 1415CilC2lCAl (Any 
party aggrieved by the findings and 
decisions ... shall have the right to bring a 
civil action with respect to the complaint 
pursuant to this section, which action may 
be brought ... in a district court of the United 
States ... ). 

FN89. Pace sought relief from the district 
court to remedy the school board's refusal to 
make the following areas accessible: · 

· bathroom facilities 

· classrooms on the second rather than 
first floor of the school 

· elevator access 

· exiting classroom during fire drills 

·cafeteria 

· school health center 

· auditorium 

·music room 

· insufficient parking spaces 

·lack of ramps (accessible entrances) 

B. ADA AND SECTION 504 

In addition to his IDEA claims, Pace also asserted 
claims under the ADA and § 504 in· his suit. The 
district court severed the IDEA claims from these 
non-IDEA claims. After dismissing Pace's IDEA 
claims, the district court then considered defendants' 
motion for summary judgment seeking exoneration 
under § 504 and the ADA. The district court granted 
the defendants' motion for summary judgment on 
grounds that the factual bases for the non-IDEA 
claims were indistinct from the resolved IDEA 
claims. The district court concluded further that 
principles of issue preclusion applied to preclude 
Pace from pursuing his redundant non-IDEA claims. 
Pace argues that the district court committed legal 
error in applying principles of issue preclusion to bar 
his non-IDEA claims. 

[10][111 Issue preclusion or collateral estoppel is 
appropriate when: (I) the identical issue was 
previously adjudicated; (2) the issue was actually 
litigated; and (3) the previous determination was 
necessary to the decision. See Southmark Corp. v. 
Coopers & Lybrand Un re: Southmark Corp.). 163 
F.3d 925. 932 (5th Cir.1999). In Southmark we also 
found that the "relitigation of an issue is not 
precluded unless the facts and the legal standard used 
to assess them are the same in both proceedings." 
Id (quoting RecoverEd~e L.P. v. Pentecost. 44 F.3d 
1284, 1291 (5th Cir.1995)). Issues of fact are not 
"identical" or "the same," and therefore not 
preclusive, if the legal standards governing their 
resolution are "significantly different."lli22 Pace 
argues that the accessibility issues the court litigated 
under the IDEA were for the limited purpose of 
determining whether the Bogalusa High School 
provided Pace with a F APE under that statute. Thus, 
Pace contends, because a "significantly different" 
legal standard applies to his accessibility issues under 
the ADA and § 504, these latter claims were never 
litigated and issue preclusion should not apply. We 
therefore compare the standards of accessibility 
under the IDEA on the one hand and the ADA and § 
504 on the other to determine whether the legal 
standards are "significantly different." 
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FN90. See, e.g., 18 JAMES WM. MOORE, 
ET AL., MOORE'S FEDERAL PRACTICE 
d § 132.02[2][h] (3d ed.2001). Courts have 

· used slightly differing language to express 
this idea that legal issues are not "identical'' 

: for issue preclusion purposes if they are 
significantly different. Compare Rqvtech 
Corp. v. White. 54 F.3d 187. 191 (3d 
Cir.1995) (the differences in the standards 

·must be "substantial'') with Talcott v. 
:Allahabad Bank, Ltd .. 444 F.2d 451, 460 
(5th Cir.197]) (the legal standards are not 
identical for issue preclusion purposes only 

:when there is a "demonstrable difference" in 
the legal standards by which the facts are 
evaluated). For purposes of this appeal, 
these distinctions are irrelevant. 

As indicated above, the IDEA requires states and 
local educational agencies receiving federal IDEA 
funds to .. make a FAPE available to children with 
certain disabilities between the ages of 3 and 21. The 
IDEA imposes extensive requirements on schools to 
safeguard· the disabled child's right to a FAPE. 20 
U.S.C. §§ 1414, 1415. In determining whether a 
school has provided a student with a F APE, the focus 
is on the Individualized *291 Education Plan (IEP), a 
written statement prepared by a team consisting of a 
representative of the local school district, the disabled 
child's teachers, the child's parents and the child. 20 
U.S.C. § 1414(d). The IEP includes the child's 
educational performance, his goals, the nature of his 
disabilities, and a description of the educational and 
related services that will be provided for the child to 
meet the stated objectives. The objective is always to 
tailor the FAPE to the particular needs of the child. 
Cypress-Fairbanks JSD v. Michael F.. 118 F.3d 245. 
247 (5th Cir.1997). 

The goal o~ the IDEA is to require a FAPE that will 
permit the child "to benefit" from the educational 
experience. It need not be the best possible education 
nor one that will maximize the child's educational 
potential. Bd. ofEducation v. Rowley. 458 U.S. 176. 
102 S.Ct. 3034. 73 L.Ed.2d 690 C 1982). 

I 

Admittedly different from those underlying the 
IDEA, the Congressional objective of both the ADA 
and § 504 is the elimination of discrimination against 
individuals with disabilities. 42 U.S.C. § 1210l(b)Cl). 

Title II of the ADA, which applies to public entities 
including public schools, provides that "no qualified 
individual with a disability shall, by reason of such 
disability, be excluded from participation in or be 
denied the benefits of the services, programs or 
activities of a public entity or be subjected to 
discrimination by any such entity." 42 U.S.C. § 
12132. See also28 C.F.R. § 35.130(a). Section 504 
contains virtually identical language. See29 U.S.C. 
§ 784(a). Mandating physical accessibility and the 
reinoval and amelioration of architectural barriers is 
an important purpose of each statute. flill 

FN9 l. See42 U .S.C. § 1210 l(a)(5) ("The 
Congress finds that ... individuals with 
disabilities continually encounter various 
forms of discrimination, including ... the 
discriminatory effects of architectural ... 
barriers, ... failure to make modifications to 
existing facilities[,] ... segregation, and 
relegation to lesser services, programs, [and] 
activities ... "); Id. § 12101Ca)(4) ("The 
Congress finds that ... discrimination against 
individuals with disabilities persists in such 
critical areas as education ... ");Alexander v. 
Choate. 469 U.S. 287. 297. 105 S.Ct. 712. 
83 L.Ed.2d 661 Cl 985) (noting that the 
"elimination of architectural barriers was 
one of the central aims of the Rehabilitation 
Act"). 

The primary difference between the ADA and § 504 
is that § 504 applies only to recipients of federal 
funds. 29 U.S.C. § 794(a). This difference does not 
concern us in this case because no defendant argues 
that it does not receive federal money. Thus, as we 
stated in section 11-D above, for the purposes of this 
appeal, the ADA and § 504 and their implementing 
regulations impose identical obligations on the 
defendants and grant identical rights to Pace.fli2l 

FN92. See note 78, supra. 

In Pace's brief to us on his non-IDEA claims brought 
under § 504 and the ADA he complains only that 
parts of the Bogalusa High School campus are 
inaccessible to him. The only § 504 regulations 
dealing with accessibility in education are found in 
subpart C of the § 504 regulations. 34 C.F.R. §§ 
104.21-104.23. Section 104.23 of§ 504's regulations 
deals with new construction on school campuses, the 
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basis of Pace's complaints in this suit. Subpart D of 
the § 504 ·regulations deals with preschool, 
elementary, and secondary education and those 
regulations do not purport to cover accessibility in 
schools.tlfil *292 Rather, 34 C.F.R. § § 104.21-23, 
the general education regulations on accessibility 
found in subpart C of § 504 apply to new 
construction on high school campuses such as 
Bogalusa High . .El:l24 The ADA has no specific 
section on education, so the general regulations 
governing accessibility to public buildings also 
control accessibility to school buildings. 

FN93. Subpart D in the regulations to § 504 
includes general regulations for preschool, 
elementary, and secondary education 
regarding placement (34 C.F .R. § I 04.35), 
procedural requirements (34 C.F.R. § 
104.36) and the general FAPE requirement 
(34 C.F.R. § I 04.33). 

FN94. Although it is illogical to do so, one 
can read the § 504 regulations to say that a 
school need not comply with accessibility 
requirements in Subpart C to provide a § 
504 FAPE under 104.33 when a student 
complains that part of a school's campus is 
inaccessible. In such a situation, it is more 
sensible to read these regulations as 
requiring a school's compliance with subpart 
C's accessibility requirements before it can 
be said to provide a§ 504 FAPE. Regardless 
of whether the accessibility requirements 
must be met before a § 504 FAPE is 
provided, subpart C of the § 504 regulations 
clearly requires new construction in the 
school to meet the regulation's accessibility 
requirements. 

U1l With this background, we turn to Pace's specific 
argument that his accessibility claims under the 
ADA/504 are not precluded by the district court's 
rejection of his accessibility claims under the IDEA. 
He argues that his non-IDEA accessibility claims are 
not precluded because different legal standards apply 
to his ADA and § 504 accessibility claims, and these 
claims have never been litigated or decided. When 
we consider the equivalent standards for accessibility 
in schools under the IDEA on the one hand and the 
ADA/504 on the other, it becomes clear that we 
should reject this argument. 

Congress required in a 1997 amendment to the IDEA 
th~t an~ construction of new facilities must comply 
with either (I) The Americans with Disabilities 
Accessibility Guidelines for Buildings and Facilities 
(ADAAG); or (2) The Uniform Federal Accessibility 
Standards (UFAS). 20 U.S.C. § 1404(b).~ Thus, 
with respect to a physically disabled child such as the 
wheelchair-bound Pace, the school can comply with 
the IDEA's accessibility requirements by satisfying 
either the ADAAG or UFAS.Bm 

FN95. 20 U.S.C. § 1404(b) provides in 
pertinent part: 

... Any construction of new facilities or 
alteration of existing facilities under 
subsection (a) of this section shall comply 
with the requirements of-

(1) appendix A of part 36 of title 28, Code 
of Federal Regulations (commonly known 
as the "Americans with Disabilities 
Accessibility Guidelines for Buildings and 
Facilities"); or 

(2) appendix A of part 101-19.6 of title 
41, Code of Federal Regulations 
(commonly known as the "Uniform 
Federal Accessibility Standards"). 

FN96. The corresponding regulation to 20 
U.S.C. § 1404 is found at 34 C.F.R. § 
300.756 and is identical. 

Pace presents no argument that the accessibility 
standards for new construction of school buildings 
under the ADA or § 504 are more demanding or even 
different from the standards required under the 1997 
amendment to the IDEA. This is understandable, 
because the regulations governing accessibility in 
schools under the ADA/504 require a school engaged 
in new construction to conform to the same standards 
as the IDEA, either the ADAAG or UFAS. 

New construction and alterations of public facilities 
under Title II of the ADA are governed by the 
regulations found in 28 C.F.R. § 35.15J.fli21 Like 
the IDEA, the *293 ADA accessibility regulations 
require a school conducting new construction to 
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comply with either the ADAAG or UFAS. Section 
504's accessibil~ regulations are virtually identical 
to the ADA's, and also demand that schools 
engaging in new construction comply with the same 
federal guidelines required by the IDEA. Thus, Pace's 
argument that the accessibility standards are different 
under II;>EA and ADNS04 is meritless. 

FN97. 38 C.F.R. 35.lSl(c) provides in 
pertinent part: 

(c) Accessibility standards. Design, 
construction, or alteration of facilities in 
.conformance with the Uniform Federal 
Accessibility Standards (UF AS) ... or with 
the Americans with Disabilities Act 
Accessibility Guidelines for Buildings and 
Facilities (ADAAG) ... shall be deemed to 
comply with the requirements of this 
section with respect to those facilities ... 

FN98. One minor difference between the 
accessibility regulations under § 504 and the 
ADA is that, because § 504 preceded the 
ADA and the ADA-specific accessibility 
regulations (ADAAG), § 504 does not give 
schools the option of complying with either 
the ADAAG or UFAS (as do both the ADA 
and IDEA), but requires compliance with 
the UFAS. 

In summary, under the IDEA, when, as here, a child 
complains that his disability renders a portion of the 
campus inaccessible, this triggers the application of 
the 1997 amendments to the IDEA. In determining 
whether the school has met its obligations under the 
amendment and provided the disabled student with a 
F APE, the hearing examiner, the SLRP, and · the 
district court must determine whether the area of the 
school in question complies with either the ADAAG 
or UF AS. These are the same federal guidelines the 
school must comply with to satisfy the accessibility 
requirements of the ADA and § 504. 

Pace, as he was required to do by the IDEA, 
presented his · accessibility claims in his 
administrative claim. In their administrative findings, 
both the hearing examiner and the SLRP discussed 
the 1997 amendment to the IDEA. This makes it 
clear that both were aware that new or existing 
construction to Bogalusa High School must meet 

either the ADAAG or UFAS standards before the 
school .could fully comply with the IDEA.W22 

FN99. Page five of the State Level Review 
Panel's opinion, under the heading 
"Applicable Law and Regulations," 
provides: 

Section 605 of the Individuals with 
Disabilities Education Act Amendments 
of 1997, states that any construction of 
new facilities or alteration of existing 
facilities with use of program funds shall 
comply with the requirements of 
Americans with Disabilities Accessibility 
Guidelines (Appendix A of Part 36 of 
Title 28, Code of Federal Regulations) or 
Uniform Federal Accessibility Standards 
(Appendix A of Part 101-19.6 of Title 41, 
Code of Federal Regulations). (R. 63). 

The only significant summary judgment evidence 
Pace presented to the district court on his ADN504 
claims was the report and deposition testimony of 
Donald MaGinnis, an architectural expert. The point 
of his testimony is that structural changes to the 
Bogalusa campus failed to comply with the ADAAG. 
Although this same standard applied to Pace's claim 
under the IDEA, he did not introduce· this evidence 
before the hearing examiner. Further, Pace failed to 
offer the expert evidence to the district court to 
support his appeal of the administrative 
determination under the IDEA .. Because the 
accessibility standards under the IDEA and the 
ADN504 are identical for new construction of school 
buildings, Pace has not demonstrated that the 
defendants owed him any greater or even different 
obligation in this respect under § 504/ADA than he 
was entitled to under the IDEA. Thus, the 
accessibility issue Pace litigated in his IDEA case 
and lost is the same issue he sought to litigate in his 
ADN504 claim. The district court correctly 
concluded that Pace was precluded from relitigating 
this issue. 

The only argument Pace presents to us on the 
applicability of the 1997 amendment was presented 
for the first time in his •294 petition for en bane 
review. He argued in that petition and argues to the 
en bane court that the amendment was not triggered 
because no evidence was presented that "IDEA 
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funds" were used to make the improvements to the 
Bogalusa campus. Pace relies on the following 
language in the 1997 amendment to 20 U.S.C. § 
1404: 

~ l 404. Acquisition of equipment; construction or 
alteration of facilities 

(a) Jn general 

If the Secretary determines that a program authorized 
under this chapter would be improved by permitting 
program funds to be used to acquire appropriate 
equipment, or to construct new facilities or alter 
existing facilities, the Secretary is authorized to allow 
the use of those funds for those purposes. 

Neither the amendment nor the existing statute 
purports to require a plaintiff to prove the use of 
IDEA funds or any other fact as a predicate to 
seeking relief under the IDEA against a school for 
failing to make its campus accessible in response to a 
student's JEP. We have found no cases interpreting 
this amendment or its predecessor. Subsection ~is 
simply a restyled version of the existing statute. 
The change is found in Subsection (b), which 
incorporates into the IDEA for the first time the 
ADAAG and UFAS construction standards. The 
amended § I 404(a), like the existing statute, 
authorizes the Secretary to allow the use of IDEA 
funds for construction or alterations. 

FNJOO. The pre-amended version of 20 
U.S.C. 1404(a) provided as foliows: 

(a) Authorization for use of funds 

In the case of any program authorized by 
this chapter, if the Secretary determines 
that such program .will be improved by 
permitting the funds authorized for such 
program to be used for the acquisition of 
equipment and the construction of 
necessary facilities, the Secretary may 
authorize the use of such funds for such 
purposes. (West 1996). 

To support Pace's argument that the amended version 
of§ 1404 does not apply in this case, amicus seems 
to argue that structural alterations to meet 

accessibility demands in· a student's IEP are not part 
of the calculus in determining whether a student has 
received a FAPE. 

In Weber's Special Education Law and Litigation 
Treatise, he rejects this suggestion in his cogent 
discussion of the interplay between the IDEA, § 504 
and ADA: 

Schools covered by Title II and Section 504 owe 
obligations not only to students with disabilities but 
to all persons with disabilities whom they serve. In 
this sense, the laws are more inclusive than the 
Individuals with Disabilities Education Act (IDEA), 
whose beneficiaries are children with disabilities who 
need special education. Nevertheless, by requiring 
school districts to provide an appropriate education in 
the least restrictive environment, IDEA overlaps with 
Section 504 and Title II in terms of the children it 
covers. Thus, J DEA may require a school dish'ict to 
modify programs or facilities to achieve these ends 
for an individual student. IDEA fonds may be used 
for removal of architectural barriers or other 
improvements_ to accessibility in order to promote 
appropriate education for children with 
disabilities.(Footnotes omitted)fl:il!U (emphasis 
added) 

FNIOI. MARK C. WEBER, SPECIAL 
EDUCATION LAW AND LITIGATION 
TREATISE 7.1 (2D ED.2002). 

Weber further describes a school's duty under the 
IDEA to address accessibility concerns in the IEP as 
"a component of appropriate special education and 
related services in the least restrictive 
environment."*295 llill!l This discussion makes it 
clear that when a student's IEP raises concerns of 
accessibility to the school's campus, the 
determination of whether these concerns have been 
met is a necessary component in resolving whether 
the student has received a F APE. 

FN102. Weber, note 3 at 7.2. (Footnotes 
omitted). Weber concludes that 
"modifications [to the campus] may include 
wheelchair ramps, handrails, accessible 
toilets, and water fountains." 

The Hearing Examiner tried this controversy on the 
premise that the entire IDEA statute, including the 
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1997 amendment, applied to Pace's claims, and no 
one argued to the contrary. The Hearing Examiner 
did not require the parties to file extensive pre-trial 
papers. However, she did require each party to list the 
issues they wanted the hearing examiner to address. 
Neither Pace nor the school board asserted that an 

· issue was presented with respect to the expenditure of 
ID EA 'funds or any other issue relating to the 
applicability of the 1997 amendment to § 1404. 
Considering the strict duty that the ADAAG and 
UF AS construction guidelines impose on the school, 
it was also reasonable for the Hearing Examiner to 
assume that the school board would object if there 
was some basis for it to argue that these guidelines 
did not apply to the architectural improvements 
ordered by Pace's IBP. It is not surprising that Pace 
did not object to the. Hearing Examiner's application 
of such rigorous standards; it was in his interest at the 
time to require the school to meet. the toughest 
standards possible in making the architectural 
improvements. 

After three ·hearings, the Hearing Examiner issued 
her report finding that Bogalusa High had provided 
Pace with a F APE. The Hearing Examiner explicitly 
found that the ADAAG guidelines applied, meaning 
that she concluded that Pace's accessibility concerns 
regarding improvements made to the campus 
triggered the application of the 1997 amendment to i 
1404 of the IDEA. Otherwise, the ADAAG 
guidelines would be irrelevant. In making her 
findings, the Hearing Examiner relied on the 
voluminous administrative record, which shows that 
Bogalusa received substantial federal IDEA funds 
during 1996 and 1997, the relevant time period.l'N.IJ!2 
IDEA regulations make it clear that federal IDEA 
funds cannot be co-mingled with state funds.lli.1.IM 
The Hearing examiner also had the benefit of Pace's 
IBP and the testimony of the School Board's 
Maintenance Supervisor that the construction 
changes were made in response to Pace's IBP 
facilitator's instructions. Even if a showing of the use 
of IDEA funds was required, it was reasonable for 
the Hearing Examiner to conclude that IDEA funds 
were used and that under the amended version of 20 
U.S.C. § 1404 the school provided Pace with a 
FAPE. 

FN I 03. For the 1996-97 fiscal year, the 
record shows that Bogalusa was the 
recipient of$164,213 in federal funds for its 

"Special Education" program. 

FN104. 34 CFR § 300.152. 

Pace appealed the Hearing Examiner's order to the 
State Level Review Panel (SLRP). Again, the record 
reflects no argument from any party to that appeal 
that the entire IDEA statute, including the 1997 
amendment to§ 1404, did not apply. The SLRP in its 
opinion explicitly applied the 1997 amendment. 
discussed Pace's arguments, and after rejecting them, 
affirmed the Hearing Examiner. 

Pace then filed suit in federal district court seeking 
relief under the IDEA, § 504 and the ADA. He 
specifically alleged in his petition that the state 
received *296 federal IDEA funds.l:lilll.l. His core 
claim was that the school had failed to comply with 
theADAAG. 

FNI05. R. 192. 

The primary evidence Pace presented to the district 
court was the deposition testimony and report of 
architect Donald MaGinnis, who testified that the 
structural changes to the campus failed to meet 
ADAAG standards. Thus, Pace's federal claim was 
predicated on these guidelines, made applicable to 
the IDEA by the 1997 amendment to § 1404. 
Because the Hearing Examiner and the SLRP had 
rejected Pace's accessibility claims based on 
application of these same standards (the ADAAG and 
UF AS), the district court concluded that Pace was 
precluded from relitigating his accessibility issues. 

Suffering summary judgment in the district court on 
both his IDEA and non-IDEA claims, Pace sought 
appellate relief from this court. In his initial brief to 
the panel, Pace argued that the district court erred in 
accepting the Hearing Examiner and SLRP's findings 
of accessibility to preclude his non-IDEA 
accessibility claims. However, Pace did not base his 
argument on the inapplicability of the 1997 
amendment to .§...MM or that the Hearing Examiner 
erred in applying the ADAAG guidelines to the 
structural changes. The School Board did argue to the 
panel that the amendment applied and that the 
Hearing Examiner and SLRP had used the very same 
federal guidelines in deciding Pace's IDEA claims 
that Pace sought to litigate in his non-IDEA 
action.tlilM 
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FN106. Appellee Bogalusa City School 
Board's Brief at 32. 

Faced with the appe!lee's argument that his non
IDEA claims were precluded due to the previous 
application of the 1997 amended version of § 1404, 
Pace filed a reply brief with the panel. Again, he 
made no effort to refute the School Board's argument 
that the 1997 amendment to § 1404 applied. 

Without any opposition from Pace as to the proper 
application of § 1404 to the improvements to · 
Bogalusa High's campus, the panel accepted the 
School Board's unchallenged argument and relied on 
the 1997 amendment to affirm the district court's 
judgment. fW.llZ The panel specifically cited the 1997 
amended version of§ I 404 to support its conclusion 
that issue preclusion was proper because accessibility 
to the campus had already been litigated under the 
same federal standards.llilllB. 

FNI07. Pace v. Bogalusa City School Bd .. 
325 F.3d 609 (5th Cir.2003). 

FNIOS. Id at 614. 

In response to the panel's decision, Pace sought en 
bane review, where he argued for the first time that .§. 
1404 did not apply to the improvements he demanded 
in his IEP, because "[t]here is no proof that 
construction in this case would be covered by this 
provision ."Ell.J.gi 

FN109. Appellant Travis Pace's En Banc 
Brief at 22. 

In sum, we do not read the 1997 amendment to 
require proof that IDEA funds were used for 
improvements to trigger the amendment. Even if the 
statute can be read in this manner, there is evidence 
to support an inference that IDEA funds were used to 
make the structural changes. More importantly, we 
cannot permit Pace to change bis position at will. He 
was obviously happy to have the administrative 
bodies and the trial court apply the 1997 amendment 
to § 1404 (and the strict ADAAG guidelines) when it 

· was helpful to him. He cannot at this late date reverse 
his position when he finds that application *297 of 
those guidelines are not in his best interest. 

Pace has one remaining argument in support of his 
position that issue preclusion should not apply to his 
claims under the ADA and § 504. He argues that the 
IDEA's "savings clause," gives him the right to 
maintain a cause of action under the ADA and § 
504.Elilll! · We agree that Pace is not limited to a 
claim under the IDEA and that he can assert claims 
under the ADA and § 504. But his ability to assert 
non-IDEA claims does not mean that general 
principles of issue preclusion do not apply to 
preclude his redundant claims.flilll Because Pace's 
claims under the ADA and § 504 are factually and 
legally indistinct from his IDEA claims, issue 
preclusion is proper in this case. 

FN 110. The IDEA's "savings clause" is 
found in 20 U .S.C 1415(1 ), and provides in 
pertinent part: 

Nothing in this chapter shall be construed 
to restrict or limit the rights, procedures, 
and remedies under ... the Americans with 
Disabilities Act of 1990 ... title V of the 
Rehabilitation Act of 1973 ... or other 
Federal laws protecting the rights of 
children with disabilities ... 

FNI 11. See, e.g., Burilovich y. Bd. ofEduc., 
208 F.3d 560 (6th Cir.2000) (issue 
preclusion may apply to redundant ADA and 
§ 504 claims), Jndep. Sch. Dist. No. 283 v. 
S.D .. 88 F.3d 556. 562 (8th Cir.1996) 
(principles of issue preclusion and claim 
preclusion may properly be applied to short
circuited redundant claims under other laws) 
and Urban v. Jefferson County Sch. Dist. R
I. 89 F.3d 720. 728 (10th Cir.1996) (issue 
preclusion proper to dismiss § 504 
placement claim when .identical issue 
already litigated under the IDEA). 

Because Pace is precluded from litigating the 
question of whether. the defendants have any 
obligation under the ADA and § 504 to mal<e further 
architectural or structural changes in the buildings on 
the Bogalusa campus, his claim for an injunction 
ordering such changes must also fail. 

In conclusion, we AFFIRM the district court's 
dismissal of Pace's claims under the IDEA and also 
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AFFIRM the district court's dismissal of Pace's 
claims for damages and injunctive relief under the 
ADA and § 504. 
EDITH H. JONES. Circuit Judge, with whom E. 
GRADY JOLLY, JERRY E. SMITH. RHESA 
HA WK.INS BARKSDALE, EMILIO M. GARZA 
and DeMOSS, Circuit Judges, join, concurring in part 
and dissenting in part: 
I concur in the court's discussion of the merits of 
Pace's claims, but I respectfully dissent from the 
majority's conclusion that the State of Louisiana, by 
accepting federal education funds from 1996 to 1998 
(the period here at issue), validly waived its Eleventh 
Amendment immunity from suit for violations of § 
504 and the IDEA statute. Instead, we should hold 
that under these limited and unusual circumstances, 
the State did not knowingly waive its constitutional 
right to be free from suit by private citizens.flil 

1 
FNl. The panel opinion observed that the 

' State's victory in this case would be Pyrrhic 
because only during a three-year period 

. could the panel conclude that the State did 
not "knowingly" waive its Eleventh 
Amendment immunity. The majority 
apparently believe that a Pyrrhic victory is 
one too many. 

Alexander Hamilton wrote: 

· It is inherent in the nature of sovereignty not to be 
amenable to the suit of an individual without its 
consent. This is the general sense and the general 
practice of mankind; and the exemption, as one of the 
attributes of sovereignty, is now enjoyed by the 
government of every state in the Union. 

THE FEDERALIST NO. 81, at 487-88 (Clint 
Rossiter ed., 1961). The Eleventh Amendment 
protects States from suit in federal *298 court 
precisely out of the recognition of their continued 
status as co-sovereigns. Puerto Rico Aqueduct & 
Sewer Auth. v. Metcalf& Eddy, Inc .. 506 U.S. 139. 
146. I 13 S.Ct. 684. 689. 121L.Ed.2d605 0993). For 
over one hundred years, the Supreme Court has 
"extended a State's [constitutional] protection from 
suit to suits brought by the State's own citizens." 
Idaho v. Coeur d'Alene Tribe of!daho, 521 U.S. 261. 
267-68. 117 S.Ct. 2028, 2033. 138 L.Ed.2d 438 
(1997) (referring to Hans v. Louisiana, 134 U.S. I. 
10 S.Ct. 504. 33 L.Ed. 842 Cl890}). 

There are two carefully construed exceptions 
whereby States may become subject to suits by 
private citizens. Congress may abrogate state 
sovereign immunity pursuant to U of the Fourteenth 
Amendment, or the State may waive its sovereign 
immunity and give its consent to suit. See Coll. Sav. 
Bank v. Fla. Prepaid Postsecondary Educ. Expense 
Bd .. 527 U.S. 666, 670, 119 S.Ct. 2219. 2223, 144 
L.Ed.2d 605 (1999). However, "[b]ecause abrogation 
of sovereign immunity upsets the fundamental 
constitutional balance between the Federal 
Govenunent and the States, ... and because States are 
unable directly to remedy a judicial misapprehension 
of that abrogation, the Court has adopted a 
particularly strict standard to evaluate claims that 
Congress has abrogated the States' sovereign 
immunity." Port Auth. Trans-Hudson Corp. v. 
Feenev. 495 U.S. 299. 305, 110 S.Ct. 1868, 1872, 
I 09 L.Ed.2d 264 (! 990) (citations and quotations 
omitted). "Similar solicitude for States' sovereign 
immunity underlies the standard that this Court 
employs to determine whether a State has waived that 
immunity." Id. 

Travis Pace advances both abrogation and waiver 
theories in support of his claims against Louisiana. 
The majority agrees with Pace that Louisiana waived 
its sovereign immunity as a condition of accepting 
federal funds under § 504 of the Rehabilitation Act 
and IDEA. In so doing, the majority has forsaken the 
"particularly strict standard" the Eleventh 
Amendment demands, ignored the Supreme Court's 
settled test for evaluating a waiver of constitutional 
rights, and inexplicably discounted the unique factual 
context from which this case arose. 

I. WAIVER 

As a fundamental constitutional component, "[s]tate 
sovereign immunity, no less than the right to trial by 
jury in criminal cases, is constitutionally protected." 
Coll. Sav. Bank, 527 U.S. at 682, 119 S.Ct. at 2229. 
The same test used in evaluating waiver of other 
fundamental constitutional rights must be employed 
in the Eleventh Amendment context as well. As the 
Court held, there is no justification for creating a 
separate and distinct test for Eleventh Amendment 
waiver purposes. Thus, "[t]he classic description of 
an effective waiver of a constitutional right is the 

. intentional ·relinquishment or abandonment of a 
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known right or privilege." Id. (citations and 
quotations omitted) (emphasis added). According to 
the sole applicable test, therefore, "waiver must have 
been made with a full awareness of both the nature of 
the right being abandoned and the consequences of 
the decision to abandon it." Moran v. Burbine. 475 
U.S. 412. 421. 106 S.Ct. 1135. 1141. 89 L.Ed.2d 410 
Wllifil (emphasis added). Moreover, "courts indulge 
every reasonable presumption against waiver of 
fundamental constitutional rights and ... do not 
presume acquiescence in the loss of fundamental 
rights." Johnson v. Zerbst. 304 U.S. 458. 464. 58 
S.Ct. 1019. 1023. 82 L.Ed. 1461 (1938). This circuit, 
at least until today, adhered to this uniform approach. 
"Waivers of constitutional rights not only must be 
voluntary but must be knowing, intelligent acts done 
with sufficient awareness of *299 the relevant 
circumstances and likely consequences[.]" United 
States v. Newell. 315 F.3d 510. · 519 (5th 
Cir.2002)(quoting Brady v. United States. 397 U.S. 
742. 748. 90 S.Ct. 1463. 25 L.Ed.2d 747 (1970)) 
(emphasis added). A valid waiver requires "actual 
knowledge of the existence of the right or privilege, 
full understanding of its meaning, and clear 
comprehension of the consequences of the waiver." 
Id. (quoting Hatfield v. Scott. 306 F.3d 223. 230 (5th 
Cir.2002)) (emphasis in original} 

The test for a State's waiver of Eleventh Amendment 
immunity is no different because Congress sought to 
effect waiver under the Spending Clause. The 
Supreme Court "has repeatedly characterized ... 
Spending Clause legislation as 'much in the nature of 
a contract: in return for federal funds, the [recipients] 
agree to comply with federally imposed conditions.' 
" Barnes v. Gorman 536 U.S. 181. 186. 122 S.Ct. 
2097. 153 L.Ed.2d 230 (2002) (quoting Pennhurst 
State Sch. & Hosp. v. Halderman. 451 U.S. I. 17. 
JOTS.Ct. 1531. 67 L.Ed.2d 694 (1981)). "Just as a 
valid contract requires offer and acceptance of its 
terms, the legitimacy of Congress' power to legislate 
under the spending power ... rests on whether the 
[recipient) voluntarily and knowingly accepts the 
terms of the contract." Barnes. 536 U.S. at 186. 122 
S.Ct. 2097 (citations and quotations omitted) 
(emphasis added); see also Pennhurst. 465 U.S. at 
99, I 04 S.Ct. at 907 (the State's consent to suit must 
be "unequivocally expressed"). As a result, the "test 
for determining whether a State has waived its 
immunity from federal-court jurisdiction is a 
stringent one." Atascadero State Hosp. v. Scanlon. 
473 U.S. 234. 241. 105 S.Ct. 3142. 3146, 87 L.Ed.2d 

171 (1985). 

Despite this clear authority, the majority has crafted a 
novel waiver test for Spending Clause cases. Relying 
on South Dakota v. Dole. 483 U.S. 203. 107 S.Ct. 
2793. 97 L.Ed.2d 171 (1987), the majority draws two 
conclusions: (I) a State's waiver is knowing so long 
as Congress satisfies the "clear statement rule," and 
(2) the State's waiver is voluntary so long as it is 
"non-coercive." Although I agree with the latter 
conclusion, the former is incorrect. Efil. College 
Savings Bank controls the Eleventh Amendment 
waiver inquiry and demands more than a 
congressional "clear statement''-it also requires the 
State to make a "clear declaration" of its intent to 
waive its immunity. In College Savings Bank, the 
Supreme Court recognized that for a State 
"knowingly" to waive its sovereign immunity, not 
only must Congress make clear its intention to so 
condition federal funds, but the State must expressly 
*300 and unequivocally waive its immunity. "There 
is a fundamental difference between a State's 
expressing unequivocally that it waives its immunity 
and Congress's expressing unequivocally its intention 
that if the State takes certain action it shall be deemed 
to have that immunity." Coll. Sav. Bank, 527 U.S. at 
680-81. 119 S.Ct. at 2228. "In the latter situation, the 
most that can be said with certainty is that the State 
has been put on notice that Congress intends to 
subject it to suits brought by individuals." Id. 

FN2. Dole's "non-coercive" requirement is 
a satisfactory proxy for the "voluntariness" 
prong of the waiver inquiry. Thus, under the 
current state of the law, § 2000d-7(a) is not 
unconstitutionally coercive. As a result, the 
State of Louisiana acted voluntarily for 
purposes of the constitutional waiver test. 
But, with due regard for precedent, I am 
compelled to raise the following question: 
"If not now, and on this showing, when, and 
on what showing" will federal grants be 
deemed unconstitutionally coercive? Cf 
Spangler v. Pasadena Citv Bd. of Ed., 611 
F.2d 1239. 1240 (9th Cir.1979). The 
Rehabilitation Act, pursuant to 29 U .S.C. § 
794(a), requires non-consenting States to 
forfeit all federal funds. For the Louisiana 
Department .of_ Education, renouncing a11 
federal funds wou Id cut its budget by 
$804,269,621, or 75%. Dole counseled that 
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"in some circumstances the financial 
: inducement offered by Congress might be so 

coercive as to pass the point at which 
pressure turns into compulsion." 483 U.S. 

. at 211, 107 S.Ct. 2793 (emphasis added). To 
date, the Supreme Court has not found a 

' case that warranted vindication of this 
principle. Nevertheless, Louisiana and its 

· children would suffer extreme consequences 
here if the State were to lose massive federal 
assistance by asserting its constitutional 
right to sovereign immunity. 

Despite. the majority's assertion to the contrary, 
College Savings Bank confirms that Dole 's "clear 
statement" requirement is only half of the waiver 
equation. See Garcia v. S. U.N. Y. Health Sci. Ctr. of 
Brooklyn, 280 F.3d 98. 113-14 (2d Cir.2001) 
(concluding that "a clear expression of Congress's 
intent ... alone is not sufficient ... to find that [the 
State) actually waived its sovereign immunity by 
accepting.- federal funds"). "The whole point of 
requiring a 'clear declaration' by the State of its 
waiver is to be certain that the State in fact consents 
to suit." Coll. Sav. Bank, 527 U.S. at 680, 119 S.Ct. 
at 2228 (emphasis in original). "Whether Congress 
clearly required that a State waive its immunity 
before accepting federal funds (the first inquiry) is 
not the same thing, however, as whether the State 
clearly declared its knowing waiver (the second 
inquify)." Douglas v. Cal. Dep't of Youth A11th, 285 
F.3d 1226. 1228 (O'Scannlain, J., dissenting from 
denial of petition for rehearing en banc)(emphasis in 
original). "The mere receipt of federal funds cannot 
establish that a State has consented to suit in federal 
court." Atascadero 473 U.S. at 246-47. 105 S.Ct. 
3142.flil 

FN3. Furthermore, the majority's reliance on 
the precedents of other circuits is 
unpersuasive. Those circuits, like our court 
today, focused exclusively on whether 
Congress clearly expressed its intention to 
condition acceptance of federal funds on 
waiver of immunity-not whether the State 
reasonably believed it was wa1vmg 
immunity by accepting federal funds. 

For a State to evince its "clear declaration" of intent 
to waive sovereign immunity, it must possess "actual 
knowledge of the existence of the right or privilege, 

full understanding of its meaning, and clear 
comprehension of the consequences of the waiver." 
Newell, 315 F.3d at 519 (citations and quotations 
omitted) (emphasis in original). In all but the rarest of 
circumstances, acceptance of federal funds offered in 
accordance with the "clear statement rule" will meet 
this test. This case represents an exception to the 
general rule. 

The majority ignores the fact that until the mid
l 990's, it was assumed that Congress could abrogate 
state ·sovereign immunity in legislation enacted 
pursuant to its Article I enumerated powers. The 
Supreme Court held otherwise in Seminole Tribe v. 
Florida. 517 U.S. 44, 72-73, 116 S.Ct. 1114, 134 
L.Ed.2d 252 (1996), while reaffirming that 
abrogation remained permissible through a proper 
exercise of power under Li of the Fourteenth 
Amendment. Id. at 59, 116 S.Ct. 1114. In the 
statutes . here at issue-ADA, § 504 and IDEA
abrogation was enacted under the Commerce Clause. 
Since, however, all three statutes enhance the rights 
of the disabled, and all three express a clear 
congressional intent to abridge the States' Eleventh 
Amendment immunity, federal courts routinely 
permitted suits by private individuals to proceed 
against the States. As late as 1998, while applying the 
Supreme Court's narrow construction of the Li 
abrogation authority ,llii this court still held that the 
ADA validly abrogated state *301 sovereign 
immunity. Coolbaugh v. Louisiana, 136 F.3d 430 
(5th Cir.1998), cert. denied,525 U.S. 819, 119 S.Ct. 
58, 142 L.Ed.2d 45 (1998)overruled 
byReickenbacker v. Foster, 274 F.3d 974 (5th 
Cir.2001).fW 

FN4. See Citv·ofBoerne v. Flores, 521 U.S. 
507. 117 S.Ct. 2157, 138 L.Ed.2d 624 
(1997). 

FNS. Reickenbacker's holding flows from 
the Supreme Court's decision in Bd of 
Trustees o(the Univ. ofAlabama v. Garrett, 
531 U.S. 356, 368. 121 S.Ct. 955. 964, 148 
L.Ed.2d 866 (2001), which held that Title I 
of the ADA did not validly abrogate state 
sovereign immunity pursuant to U of the 
Fourteenth Amendment. Because Title JI of 
the ADA and § 504 of the Rehabilitation Act 
offer virtually identical protections, the 
abrogation analysis with regard to the two 
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statutes is the same. Reickenbacker. 274 
F.3d at 977 n. 17; see also Garcia. 280 
F.3d at 114; Hoekstra v. Jndep. Sch Dist .. 
103 F.3d 624, 626 CSth Cir.1996). 

Surely Louisiana should not be penalized for 
construing the ADA-and counterpart abrogation 
language in § 504 and IDEA-just as this court 
subsequently did in Coolbaugh. Instead, the State 
acted quite rationally in assuming between 1996 and 
1998 that it had no sovereign immunity to waive 
when it accepted federal education funds under 
conditions specified by § 504 and IDEA. The State 
voluntarily accepted federal funds, but its acceptance 
was not a "knowing" waiver of immunity. As the 

· Second· Circuit put it, since "the proscriptions of Title 
II [of the ADA] and § 504 are virtually identical, a 
State accepting federal funds could not have 
understood that in doing so it was actually 
abandoning its sovereign immunity from private 
damage suits, since by all reasonable appearil"ces 
state sovereign immunity had already been lost." 
Garcia. 280 F.3d at 114 (citations omitted).™" 

FN6. Conversely, after Garrett was decided, 
the State defendants could knowingly waive 
their immunity. because they could have 
reasonably anticipated the ability to preserve. 
sovereign immunity by declining federal 
funds under the Rehabilitation Act and the 
IDEA. See Bd of Trustees of the Univ. of 
Alabama v. Garrett. 531 U.S. 356. 121 S.Ct. 
955. 148 L.Ed.2d 866 (2001) (invalidating 
an abrogation of Eleventh Amendment 
immunity pursuant to Title I of ADA). 

The majority offers two principal arguments against 
this result. First, the majority conflates abrogation 
and waiver when positing that "Louisiana did have 
Eleventh Amendment immunity to waive by 
accepting the clearly conditioned federal funds." 
See Majority Op., at 285. (emphasis in original). On 
the contrary, Coolbaugh confirmed, until Garrett and 
Reickenbacker overruled it, that Congress had validly 
exercised its· abrogation authority, rendering 
Louisiana amenable to suit notwithstanding the 
Eleventh Amendment. The majority's suggestion that 
Congress can abrogate sovereign immunity, but still 
permit the States to retain their Eleventh Amendment 
immunity, misapprehends the import of 
abrogation.Elil 

FN7. The unmistakable difference between 
abrogation and waiver is complicated by 
statutes, like § 2000d-7(a), that attempt to 
achieve both in the same provision. 
Nevertheless, the circuit courts and the panel 
opinion here agree that statutory language 
may, in fact, constitute both an attempted 
abrogation and conditional waiver provision. 

See, e.g .. Stanley v. Litscher, 2 I 3 F .3d 340. 
344 C7th Cir.2000); Robinson v. Kansas. 295 
F.3d 1183. 1189-90 (10th Cir.2002). 
However, a statute's capacity to serve dual 
purposes does not justify the majority's 
confusion of the two concepts. 

Still, Congress may, in its discretion, choose to 
trigger enforcement of any federal statute, even after 
it has abrogated sovereign immunity, on the receipt 
of federal funds. In response, a State, by refusing 
federal funds, may reject the terms of the "contract" 
and potentially avoid statutory liability to private 
individuals. But whether it can avoid liability based 
upon a contractual/waiver theory is a different 
question from whether it retained Eleventh*302 
Amendment sovereign immunity post-abrogation.llil 

Thus, the relevant Eleventh Amendment inquiry 
remains whether Louisiana reasonably believed, 
based on objective evidence, that the Rehabilitation 
Act and the IDEA validly abrogated its sovereign 
immunity-not whether it could have chosen to reject 
the federal funds anyway. 

FN8. The majority implies that Louisiana's 
self-interested acceptance of funds should 
prevent the State from arguing that it might 
have chosen to forego the funds for the sake 
of maintammg sovereign immunity. 
Louisiana's mistaken (though eminently 
reasonable) · belief that abrogation had 
occurred distorted this calculation, however. 
That the State does have immunity to waive 
now tluows into high relief the potential 
coercion inherent in the federal 
government's funding condition. The "cost" 
of Louisiana's resting on its constitutional 
right is over $800 million armually! 

Second, the majority contends that requiring the State 
to make a "clear declaration" problematically 
"engraft[s] a subjective-intent element onto an 
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otherwise objective Spending Clause waiver 
inquiry." See Majority Op. at 284. Unfortunately, 
the majority misunderstands the nature of the "clear 
declaration" requirement, a requirement consonant 
with the Supreme Court's longstanding objective 
approach to waiver. The Supreme Court uniformly 
applies a "totality of the circumstances" test to 
waiver questions involving fundamental 
constitutional rights. Fare v. Michael C .. 442 U.S. 
707. 725, 99 S.Ct. 2560. 2572, 61 L.Ed.2d 197 
Cl 979). "Only if the totality of the circumstances ... 
reveal ~otb an uncoerced choice and the requisite 
level of comprehension may a court properly 
conclude that the ... rights have been waived." See 

. Burbine. 475 U.S. at 421. 106 S.Ct. at 1135. Hence, 
the Supreme Court considers a variety of objective 
factors, not subjective intent, to determine whether a 
constitutional right has validly been waived. Fare. 
442 U.S. at 725, 99 S.Ct. at 2572; see also United 
States v. Sonderup. 639 F.2d 294, 298 (5th Cir.198]) 
(relying on the objective indicia to determine whether 
a ·voluntary, knowing and intelligent waiver was 
made). College Savings Ba~s "clear declaration" 
requirement reiterates the Supreme Court's waiver 
test in the Eleventh Amendment context, and so 
would J.fll2 

FN9. The majority's approach 
unquestionably achieves a bright-line rule 
that_ the Supreme Court's traditional waiver 
inquiry cannot. However, this approach is 
impermissible in the context of waiver of 
fundamental constitutional rights. 

An express written statement of waiver of 
the right to remain silent or the right to 
counsel is usually strong proof of the 
validity of that waiver, but it is not 
inevitably either necessary or sufficient to 
establish waiver. The question is not one 
of form, but rather whether the defendant 
in fact knowingly and voluntarily waived 
the rights delineated in the Miranda case. 

North Carolina v. Butler. 441 U.S. 369. 
' 374. 99 S.Ct. 1755. 1758, 60 L.Ed.2d 286 

(1979). 

Given this court's ruling in Coolbaugh that the State 
had no immunity to waive, followed by an 
unsuccessful en bane poll and the Supreme Court's 

denial of certiorari in that case, it is inconceivable 
that Louisiana somehow, based on the 
"straightforward objective facts," knowingly chose to 
waive a right that was non-existent when it acted. In a 
sense, the State of Louisiana is being forced, by 
today's majority, to bear the burden of this court's 
mistake of law in Coolbaugh. Consider this 
analogy: the police instruct a criminal defendant, "for 
his own good," to sign a waiver of counsel form, 
while telling him that the waiver is "meaningless, 
because you have no counsel rights to waive." Who 
would argue that the waiver is knowing, especially if 
the police showed him a court decision confirming 
this view? That the dupe is an individual defendant 
rather *303 than the State does not, per College 
Savings, make this a different case, nor does the fact 
that the waiver falls under the Spending Clause rather 
than some other type of enactment. The majority's 
opinion violates College Savings Bank. 

In this rare instance, Louisiana could not have 
knowingly waived its sovereign immunity in the 
relevant time period before the Garrett decision. The 
majority's approach strangely counsels States to 
disregard governing caselaw when Supreme Court 
doctrine is evolving. Such an argument makes no 
more sense in this unusual context than it would in 
any other. 

II. ABROGATION 

Pace alternatively argues, and this dissent must 
detennine, whether Congress abrogated Louisiana's 
sovereign immunity with respect to claims brought 
under Title II, § 504, and the IDEA. Pace would 
extend the Court's recent decision in Tennessee v. 
Lane, 541 U.S. 509, 124 S.Ct. 1978. 158 L.Ed.2d 820 
(2004), which held that Title II of the ADA validly 
abrogates State sovereign immunity insofar as it 
implicates the physical accessibility of the 
fundamental constitutional right of access to the 
courts. The majority here, having found a waiver of 
the State's immunity, declares it unnecessary to opine 
on abrogation. The majority goes on, however, to 
observe that, in Lane, the Supreme Court "refused to 
consider [whether Title II abrogates] other rights, 
including those considered to be fundamental under 
the Constitution." See Majority Op. at 287, citing 
124 S.Ct. at 1993. The majority also comments that 
the Court "has never before recognized access to 
public education or freedom from disability 
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discrimination in education as fundamental rights." 
Id., citing Plvler v. Doe 457 U.S. 202, 221. 223. I 02 
S.Ct. 2382, 2396-98. 72 L.Ed.2d 786 0982); <;;iJJulf 
Cleburne v. Cleburne Living Ctr .. 473 U.S. 432. 446. 
105 S.Ct. 3249. 3257, 87 L.Ed.2d 313 0985). 

I agree with the majority's dicta that suggests Lane is 
currently of limited application. Moreover, because 
Lane wa5 written very narrowly, I conclude that this 
court's decision in Reickenbacker remains valid in 
holding that ADA Title II, apart from the Lane 
scenario, does not validly abrogate States' Eleventh 
Amendment immunity. See Reickenbacker. 274 
F.3d at 983. The fate of § 504 abrogation was also 
sealed in Reickenbacker based on the court's 
conclusion that Title II and § 504 impose "virtually 
identical" obligations. Id. For the reasons stated in 
Reickenbacker and in the panel opinion, I would hold 
that Congress could not constitutionally abrogate 
state sovereign immunity in Li.Qi or the similarly 
structured IDEA statute pursuant to Ll of the 
Fourteenth Amendment. The remedies imposed by 
those laws "far exceed [ ] [those) imposed by the 
Constitution, and [I] cannot conclude that they are 
congruent and proportional to the legislative findings 
of unconstitutional discrimination against the 
disabled by the states." Reickenbacker. 274 F.3d at 
2fil. 

Ill. CONCLUSION 

For the foregoing reasons, I conclude that during a 
narrow period of time, based on uncertainty in the 
Supreme Court's evolving Eleventh Amendment 
doctrine, the State of Louisiana did not knowingly 
waive its Eleventh Amendment sovereign immunity 
when it accepted federal funds under § 2000d-7(a). 

I respectfully dissent. 

C.A.5 (La.),2005. 
Pace v. Bogalusa City School Bd. 
403 F.3d 272, 196 Ed. Law Rep. 791, 17 A.D. Cases 
25, 29 NDLR P 242 
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CRoge~ v. BeMett 
C.A.11 (Ga.),1989. 

United States Court of Appeals,Eleventh Circuit. 
Dr. Werner ROGERS, in his official capacity as the 

State School Superintendent, State Board of 
Education of State of Georgia, DeKalb County 

School District and School District of the City of 
Savannah and the County of Chatham, Plaintiffs· 

Appellants, 
v. 

Dr. William BENNETI, in his official capacity as 
Secretary of the United States Department of 

Education, and T11e United States Department of 
Education, Defendants-Appellees. 

No. 87-8904. 

March 23, 1989. 
As Amended May 5, 1989. 

Georgia Board of Education and local school districts 
brought action against the United States Department 
of Education, alleging the Department's Office of 
Civil Rights was acting beyond its jurisdiction in 
investigating parental complaints concerning 
educational opportunities available to handicapped 
students in Georgia programs. The United States 
District Court for the Northern District of Georgia, 
No. C86·.1304A, Charles A. Moye, Jr., J., dismissed 
the action for failure to exhaust administrative 
remedies, and Georgia educators appealed. The Court 
of Appeals, Tjotlat, Circuit Judge, held that: (1) 
exhaustion of administrative remedies was necessary 
precondition to adjudication of Georgia educators' 
claims; (2) Department was not plainly without 
authority. to issue regulations under Rehabilitation 
Act sectfon authorizing Department reviews of state 
and local educational institutions to assure 
compliance with section's provisions, so as to 
preclude requiring exhaustion of administrative 
remedies prior to judicial review; and (3) 
Department's exercise of supervisory powers over 
Georgia special education programs was not plainly 
outside of the Department's jurisdiction, so as to 
preclude requiring exhaustion of administrative 
remedies prior to judicial review. 

Afllnned. 
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challenging agency action until that party has 
exhausted all its available administrative remedies. 
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Regulations implementing Rehabilitation Act section 
by authorizing federal agency reviews of state and 
local educational institutions to assure compliance 
did not plainly require affirmative action outside 
scope of Rehabilitation Act section, as cooperation 
with investigatory efforts did not plainly constitute 
affirmative action, so as to preclude requiring 
exhaustion of administrative remedies prior to 
judicial review. Rehabilitation Act of 1973, § 504, as 
amended, 29 U.S.C.A. § 794. 
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Remedies. Most Cited Cases 
United States Department of Education's Office of 
Civil Rights was not plainly without jurisdiction to 
investigate state and local institutions to assure 
compliance with Rehabilitation Act section's 
provisions, so as to preclude requiring exhaustion of 
administrative remedies prior to judicial review. 
Rehabilitation Act of 1973, § 504, as amended 29 
U.S.C.A. § 794. ' -

*1388 Al Evans, Asst. Atty. Gen., Atlanta, Ga., for 
plaintiffs-appellants. 
Griffm B. Bell, Jr., Fisher & Phillips, Atlanta, Ga., 
for Savannah-Chatham Co. 
Julie J. Jennings, Weeks & Candler, Charles L. 
Weatherly, Atlanta, Ga., for DeKalb County School 
Dist. 
*1389 U.S. Dept. of Justice, Civil Rights Div. Jessica 
Dunsay Silver, William Bradford Reynolds, 
Washington, D.C., for U.S. Dept. of Educ. 

Appeal from the United States District Court for the 
Northern District of Georgia 

Before TJOFLA T and FAY, Circuit Judges, and 
FA WSETT m!., District Judge. 

FN* Honorable Patricia C. Fawsett, U.S. 
District Judge for the Middle District of 
Florida, sitting by designation. 

TJOFLAT, Circuit Judge: 
1n this case, the Georgia State Board of Education 
and two local school districts challenge the 
jurisdiction of the United States Department of 
Education's Office of Civil Rights to investigate 
parental complaints concerning the education of their 
handicapped children. The district court dismissed 
the Georgia educators' suit for failure to exhaust 
administrative remedies, and they now appeal. We 
affirm. 

I. 
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The dispute between the appellants and the Office of 
Civil Rights (the OCR) centers on the proper 
interpretation of section 504 of the Rehabilitation Act 
of 1973, Pub.L. No. 93-112. § 504. 87 Stat. 355, 394 
(codified as amended at 29 U.S.C. § 794 (Supp. IV 
1986)) [hereinafter section 504], and on the intended 
interplay between section 504 and the Education of 
the Handicapped Act, 20 U.S.C. §§ 1400-1485 (1982 
& Supp. IV 1986). We therefore briefly sketch the 
relevant provisions of these acts and the facts giving 
rise to th'e parties' dispute. 

In 1970, Congress enacted the Education of the 
Handicapped Act (the EHA). SeePub.L. No. 91-230, 
§ 601, 84 Stat. 175 (1970)(codified as amended at 20 
U.S.C. §§ 1400-1485 {1982 & Supp. IV 1986)). The 
purpose of the EHA is: · 

to:assure that all handicapped children have available 
to them ... a free appropriate public education which 
emphasizes special education and related services 
designed to meet their unique needs, to assure that 
the rights of handicapped children and their parents 
or guardians are protected, to assist ·States and 
localities to provide for the education of all 
handicapped children, and to assess and assure the 
effectiveness of efforts to educate handicapped 
children.· 

20 U.S.C. § 1400(c) 0982). The EHA is 
comprehensive in scope, providing for the federal 
funding of local special education programs, resource 
centers and other special services, programs to train 
special education teachers, and research projects. flil 
In exchange for these funds, states agree to adhere to 
federal regulations regarding the education of the 
handicapped. In 1975, Congress amended the EHA to 
provide a specific, exclusive administrative 
procedure by which parents can challenge the 
adequacy of the educational programs designed for 
their children. See Education for All Handicapped 
Children Act of 1975, Pub.L. No. 94-142. § 5(a). 89 
Stat. 776· (codified as amended at 20 U.S.C. § 1415 
Cl 982 & Supp. IV 1986)); see also Smith v. 
Robinson, 468 U.S. 992. 1009, 104 S.Ct. 3457. 3467. 
82 L.Ed.2d 746 () 984) (holding that if available, 
parental administrative remedies under the EHA are 
exclusive).flil 

FNl. The EHA 1s administered by the 
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Department of Education's Office of Special 
Education Programs. See20 U.S.C. § 1401 
(Supp. IY 1986). Among its other powers, 
this office can terminate federal funding to 
state and local handicapped educational 
programs for failure to comply with the 
provisions of the EHA. See id § 1416 
( 1982 & Supp. IV 1986). 

FN2. We note that aggrieved parents who 
have exhausted their administrative 
remedies under the EHA may seek judicial 
review of the agency's determination. In 
Smith v. Robinson. 468 U.S. 992. 104 S.Ct. 
3457. 82 L.Ed.2d 746 (1984), the Supreme 
Court determined that the EHA was the 
exclusive basis for such review, precluding 
parents from bringing suit under section 504 
or the fourteenth amendment in addition to 
the EHA. In response to this decision, 
Congress amended the EHA specifically to 
overrule this aspect of Robinson and to 
allow parents to avail themselves of all 
appropriate statutory and constitutional 
remedies when seeking judicial. review of 
their child's educational opportunities. See 
Handicapped Children's Protection Act of 
1986, Pub.L. No. 99-372. § 3, 100 Stat. 796, 
797 (codified at 20 U.S.C. § 14J5(t) (Supp. 
IV 1986)); see also Sen. R~ No. 112, 99th 
Cong., 2d Sess. at 2-3, reprinted inl986 
U.S.Code Cong. & Admin.News 1798, 
1799-1800. 

*1390 In the period between the original enactment 
of the EHA and its amendment in 1975, Congress 
passed the Rehabilitation Act of 1973. SeePub.L. 
No. 93-112, 87 Stat. 355 (codified as amended in 
scattered sections of29 U.S.C.). The main purpose of 
the Rehabilitation Act was to provide funding for the 
vocational rehabilitation of handicapped individuals. 
See id., § 2, 87 Stat. at 357. A miscellaneous 
provision at the end of the Act, however, also 
provided handicapped individuals with general 
protection against discrimination, stating that: 

No otherwise qualified handicapped individual ... 
shall, solely by reason of his handicap, be excluded 
from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or 
activity receiving Federal financial assistance. 
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Id., . § 504, 87 Stat. at 394. Significantly, section 504 
only prevents discrimination against the handicapped; 
unlike the EHA, it does not require that states devote 
extra resources to meeting the needs of handicapped 
individuals. See Robinson. 468 U.S. at 1018-19. 104 
S.Ct. at 3471-72: Southeastern Community College 
v. Davis. 442 U.S. 397. 410-11. 99 S.Ct. 2361. 2369. 
60 L.Ed.2d 980 0979). To implement the provisions 
of section 504, the Department of Education (the 
Department) Bil. issued regulations that prohibit state 
and local officials from discriminating against the 
handicapped in the provision of a free and 
appropriate public education to school~~d children. 

See34 C.F.R. § 104.33 (1988). These 
regulations are administered by the OCR. EW. 

FN3. The Department of Education was at 
that time a part of the Department of Health, 
Education, and Welfare. In 1979, the 
Department of Health, Education, and 
Welfare was split into two separate 
agencies: the Department of Health and 
Human Services and the Department of 
Education. See generolly Department of 
Education Organization Act, Pub.L. No. 96-
88, 93 Stat. 668 (1979). This opinion uses 
the term "the Departmenf' both to refer to 
the. Department of Education as it existed 
after 1979 and to refer to the education 
functions exercised by the Department of 
Health, Education, and Welfare before 1979. 

FN4. These regulations were promulgated in 
1977. ·see42 Fed.Reg. 22.67 6. 22.677 
illm} (codified at 45 C.F.R. pt. 84 (1978)). 
These regulations, as originally 
promulgated, authorized the Department to 
conduct the compliance reviews that are the 
subject of the instant dispute. See45 C.F.R. 
§§ 80.7. 84.61 (1978). These regulations 
were eventually transferred on the creation 
of the Department of Education in 1979 to 
34 C.F.R. §§ 100.7 and 104.61. See45 
Fed.Reg. 30,802, 30,918 (1980). 

FNS. As noted supra note 3, the Department 
of Education was a part of the Department 
of Health, Education, and Welfare until 
1979. At that time, all functions of HEWs 
Office of Civil Rights that related to 
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education were transferred to the new Office 
of Civil Rights created within the 
Department of Education. See20 U.S.C. § 
3441Ca)(3) (1982) (transferring functions); 
id. § 3413(a) (creating Office of Civil 
Rights within the Department of Education). 
These responsibilities included 
administration of the regulations 
implementing section 504. SeeS.Rep. No. 
49, 96th Cong., !st Sess. 36, reprinted 
in1979 U.S.Code Cong. & Admin.News 
1514, 1550. 

Two parallel procedures enforce these 
antidiscrimination regulations. First, parents are 
afforded certain procedural rights in a dispute with a 
local educational authority regarding the education of 
their handicapped children. See id. § 104.36. Upon 
exhausting these procedures, aggrieved parents can 
take advantage of the remedial provisions of Title VI 
of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d
l, 2000d-2 (1982), and bring suit in federal court to 
remedy the alleged violation of section 504. See29 
U .S.C. § 794a(a)(2) Cl 982).l'l'l§ In 1984, "'1391 
however, the Supreme Court held that this 
administrative procedure for parental complaints is 
largely supplanted by the more comprehensive 
remedial scheme established by the 1975 
amendments to the EHA. See Robinson. 468 U.S. at 
1021. 104 S.Ct. at 3473.fllZ 

~ We note that the Supreme Court's 
decision in Robinson did not render these 
procedures moribund. Section 504 is much 
broader in scope than is the EHA, 
prohibiting discrimination against otherwise 
qualified handicapped individuals in all 
federal programs and programs receiving 
federal funding. Thus, section 504 regulates 
many activities-even within the limited field 
of education-that are not a primary concern 
of the regulations promulgated pursuant to 
the EHA. For example, the regulations to 
section 504 prohibit educational institutions 
from discriminating against the handicapped 
in hiring, see34 C.F.R. §§ 104.11-J.1 
Cl 988), and require that educational 
institutions provide the handicapped access 
to the institutions' physical facilities, see id. 
§§ 104.21-.23. With regard to these areas 

and others, the administrative bearing 
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mechanisms of 34 C.F.R. §§ 100.9 and 
100.10 are still a vital part of the 
administration of section 504. 

FN7. We note that the Congressional 
response to the Robinson decision described 
supra note 2 codified this aspect of the 
Court's decision. See Handicapped 
Children's Protection Act of 1986, Pub.L. 
No. 99-372. § 3. 100 Stat. 796, 797 (codified 
at 20 U.S.C. § 1415<0 (Supp. IV 1986)). 
Therefore, under the current version of 20 
U.S.C. § 1415, parents must exhaust all 
administrative remedies that are available 
under the EHA before they can seek judicial 
review of their child's educational program. 

As a second enforcement mechanism for section 504, 
the Department promulgated certain regulations that 
authorized it to conduct reviews of state and local 
educational institutions to assure compliance with the 
provisions of section 504. See34 C.F.R. §§ 104.61, 
100.7 (1988). The OCR initiates these compliance 
reviews on a periodic basis or in response to 
information that indicates a possible failure to 
comply with section 504. See id.§ ·100.7(a). (c). A 

·parental co~laint is the typical source of such 
information. If the state or local educational 
institution fails or refuses to cooperate with the 
OCR's investigation, the Department of Education 
may ·seek to effect the institution's compliance with 
34 C.F.R. § 100.7 by initiating proceedings to 
terminate federal financial. assistance to that 
institution. See id § 100.8.M 

FNS. We note that the administrative 
procedures of the EHA for reviewing 
parental complaints are largely designed to 
focus on the propriety of an . individual 
handicapped child's educational program. 
This is not ordiiiarily the focus of an OCR 
investigation that may result from the receipt 
of a parental complaint. Thus, the OCR has 
noted that: 

It is not the intention of the Department, 
except in extraordinary circumstances, to 
review the result of individual placement 
and other educational decisions, so long as 
the school district complies with the 
"process" requirements of this subpart 
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(concerning identification and location, 
evaluation, and due process procedures). 
However, the Department will place a 
high priority on investigating cases which 
may involve exclusion of a child from the 
education system or a pattern or practice 
of discriminatory placements or 
education. 

34 C.F .R pt. I 04 app. A, at 492-93 
(1988). Such forms of discrimination 
against the handicapped may escape 
detection under other regulatory 
provisions. 

FN9. We note that such termination cannot 
take place until thirty days after the 
Secretary reports to Congress that such a 
termination has been ordered. See42 U.S.C. 
§ 2000d-l Cl982); 34 C.F.R. § 100.8(c) 
0988). 

Acting in response to several parental complaints 
under section 504, the OCR initiated individual 
investigations of the special education programs in 
Chatham County (Georgia), DeKalb County 
(Georgia), and of the State of Georgia's Department 
of Education. Both the administrators of the county 
special education programs and officials in the 
Georgia Department of Education refused to 
cooperate with the OCR's investigation. As a result, 
the OCR began administrative proceedings to 
terminate federal funding of these three institutions' 
handicapped programs. 

In response to these administrative proceedings, the 
Georgia State Board of Education and the DeKalb 
and Chatham County school districts brought suit 
against the United States Department of Education in 
federal district court, alleging that the OCR was 
acting beyond its jurisdiction in investigating parental 
complaints concerning the educational opportunities 
available to handicapped students in the Georgia 
programs.fl::!.ll! The Georgia educators therefore 
sought a declaration that such investigations were 
beyond the agency's jurisdiction and an order 
enjoining the OCR from investigating the complaints. 
The OCR subsequently moved for dismissal, arguing 
that the plaintiffs had failed to exhaust their 
administrative remedies. The district court granted 
the motion, dismissing the action. The Georgia 
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educators now appeal, contending that exhaustion of 
administrative remedies is not a necessary 
precondition to the adjudication of their claims. We 
disagree. 

FNJO. Jurisdiction in this suit was based on 
28 U.S.C. § 1331 (1982), as a suit arising 
under the laws of the United States. 

*1392 II. 

ill One of the primary purposes in requiring 
plaintiffs to exhaust their administrative remedies is 
to assure that the courts review ripe controversies, 
presenting concrete injuries. Thus, the Supreme 
Court has stated that: 

Without undertaking to survey the intricacies of the 
ripeness doctrine it is fair to say that its basic 
rationale is to prevent the courts, through avoidance 
of premature adjudication, from entangling 
themselves in abstract disagreements over 
administrative policies, and also to protect · the 
agencies from judicial interference until an 
administrative decision has been formalized and its 
effects felt in a concrete way by the challenging 
parties. 

Abbott Laboratories v. Gardner. 387 U.S. 136. 148-
49. 87 S.Ct. 1507. 1515, 18 L.Ed.2d 681 (1967) 
(footnote omitted). In the instant case, the 
Department has not yet terminated federal funding 
for the appellants' special education programs. 
Nevertheless, the appellants argue that their suit is 
ripe, citing our decision as part of the former Fifth 
Circuit in Florida v. Weinber[er. 492 F.2d 488 (5th 
Cir.1974).flill 

llill.. In Bonner v. City o( Prichard. 661 
F.2d 1206, 1209 filth Cir.1981) (en bane), 
this court adopted as binding precedent all 
decisions of the former Fifth Circuit, 
including Unit B, handed down prior to 
October 1, 1981. 

In Weinberger, the Department of Health, Education, 
and Welfare promulgated final regulations that 
reversed the agency's previous policy, to which 
Florida had conformed its laws. Faced with the 
prospect of either amending its statutes or losing 
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federal funding, Florida brought suit asserting that 
the regulations exceeded the Secretary's authority. 
Although the Secretary had not initiated proceedings 
to terminate Florida's federal funding, we held that: 

We are unable to see the reason, especially where the 
confrontation has been the result of the Secretary's 
adoption of a regulation at variance with his former 
policy upon which the state presumably relied in 
constructing its statutory agency, in placing the 
sovereign state of Florida at such risk when so little 
would be gained by doing so and so much might be 
lost. The lines are drawn, the positions taken, and the 
matter is ripe for judicial review. 

Id at 493. 

ill Under Weinberger, we could hold that appellants' 
complaint presents a cognizable injury, even though 
the OCR has not yet·succeeded in terminating federal 
funding to the Georgia programs. Nevertheless, we 
stress the unique factual circumstances in that case: 
both parties had taken final, dispositive, and contrary 
legal positions, thus making the future injurious 
agency action inevitable. In the instant case, 
however, such a crystallization of legal positions has 
not yet occurred. As our discussion below indicates, 
we believe that the merits of this dispute may hinge 
on the OCR's interpretation and explanation of the 
Departments regulations. Until the appellants 
exhaust their administrative remedies, thereby 
allowing the agency officially to formulate its 
approach to the relevant regulations, we believe that 
the issues presented by this action will not be ripe for 
adjudication. 

III. 

ill An examination of the exhaustion doctrine 
confirms our conclusion that this case is not ripe for 
adjudication. That doctrine denies judicial relief to a 
party challenging agency action until that party has 
exhausted all of its available administrative remedies. 

See, e.g., Patsy v. Florida Int'/ University 634 F.2d 
900. 902-04 (5th Cir.1981) (en bane) (explaining 
docttjne and exceptions thereto), rev'd on other 
grounds,457 U.S. 496, 102 S.Ct. 2557, 73 L.Ed.2d 
172 (1982). This court has applied this doctrine to a 
suit challenging an agency's jurisdiction to act, 
holding that the agency ordinarily should be given 
the first opportunity to consider the challenge. See 

<O 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
' 904 



873 F.2d 1387 
873 F.2d 1387, 53 Ed. Law Rep. 456 

Deltona Corp. v. Alexander 682 F.2d 888. 893 Cl Ith 
Cir.1982); see also Imperial Carpet Mills. Inc. v. 
Consumer Prods. Safety Comm'n. 634 F.2d 871, 874 
(5th Cir. Un it B Jan.1981) ("Questions of an agency's 
authority• 1393 and jurisdiction have long been held 
by the courts to be particularly appropriate for initial 
agency determination."). Thus, we would ordinarily 
require the appellants ·first to exhaust their 
administrative remedies with the OCR before 
allowing them to bring a judicial challenge to the 
authority of the OCR to investigate the Georgia 
special education programs. 

In some circumstances, however, this court will not 
require a party challenging an agency's jurisdiction to 
exhaust ·its administrative remedies. Thus, we will 
excuse a litigant's failure to exhaust its administrative 
remedies if: 

(I) there is clear evidence that exhaustion of 
ad1ninistrative remedies will result in irreparable 
injury; (2) the agency's jurisdiction is plainly lacking; 
and (3) the agency's special expertise will be of no 
help on the question of its jurisdiction. 

Marshall v. Burlington Northern, inc .. 595 F.2d 511, 
513 (9th Cir.1979): see also Shawnee Coal Co. v. 
Andrus, 661 F.2d 1083. 1093 (6th Cir.1981) 
(adopting same test); 4 K. Davis, Administrative Law 
Treatise § 26:5 (2d ed.1983) (explaining test, first 
proposed in 1958 edition of the Treatise).fl:ill We 
note that the first element of this test simply states a 
basic prerequisite for the granting of equitable relief: 
before a court can enjoin a party from acting, a 
plaintiff must first establish that his legal remedy is 
inadequate and that he will be irreparably harmed if 
the court does not intervene. We further note that the 
second and third elements of the test are intertwined: 
if the intricacies of the regulatory scheme are so 
murky that the court feels that it would benefit from 
the agency's expertise, the court will be unable to 
conclude that the agency plainly lacks jurisdiction. 
We examine the three elements of this test in tum. 

FN12. Our decision in Deltona Corp. v. 
Alexander 682 F.2d 888 Cl Ith Cir.1982), 
cited the decisions in Marshall and Shawnee 
Coal with approval, thus giving implicit 
support to our approach in this case. See id. 
at 893. We note, of course, that the 
standard we adopt in this case acts only as a 
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general guide as to when a court should 
exercise its discretion to excuse a litigant 
challenging an agency's jurisdiction from 
exhausting the available administrative 
remedies. 

A. 

As an initial matter, we must determine whether 
requiring appellants to exhaust their administrative 
remedies will cause them irreparable injury. We 
conclude that it will not. Requiring exhaustion will 
not preclude the appellants from having an 
opportunity to dispute the OCR's jurisdiction to 
investigate alleged violations of section 504: should 
the Department eventually terminate federal funding 
for the Georgia special education programs, the 
educators can appeal the agency's action by refiling 
this suit in the district court. Nor would handicapped 
children in Georgia be deprived of funding pending 
the adjudication of the termination's validity. 
Assuming that the Department wrongfully terminated 
the Georgia programs' funding, any injury that might 
be caused to handicapped children pending such 
adjudication could be avoided by invoking the court's 
equity powers. The court would be able to stay the 
funding's termination by entering a temporary 
restraining order, and, if necessary, a preliminary 
injunction. See generallyFed.R.Civ.P. 65. The 
possibility that the court might erroneously refuse to 
grant such interim relief, thus resulting, in injury to 
the children, does not constitute the sort of 
irreparable harm that would authorize us to excuse 
appellants from exhausting their administrative 
remedies. 

B. 

ill We next examine whether the OCR is plainly 
without jurisdiction to investigate state special 
education programs under section 504 in response to 
a parent's complaint. In arguing that the OCR is 
without jurisdiction, the apliiillants make two 
arguments worthy of discussion. 

FN13. Appellants also argue that the 
regulations implementing section 504 
require affirmative action on the part of the 
state, and thus are outside the scope of 
authority granted by section 504. See, e.g., 
Southeastern Community College v. Davis, 
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442 U.S. 397. 410-13. 99 S.Ct. 2361. 2369-
70. 60 L.Ed.2d 980 Cl 979) (Section 504 
does not require a state to devote extra 
resources to accommodate admission of 
hearing-impaired nursing candidate.). We do 
not believe cooperation with the OCR's 
investigatory efforts plainly constitutes 
"affll'tnative action" that is outside the scope 
of section 504. 

•1394 ill Appellants first make a broad attack on the 
validity of the Department's regulations 
implementing the mandate of section 504. See34 
C.F.R. pt. 104 (1988). Appellants argue that 
Congress never authorized the Department to 
promulgate these regulations, and that they are 
therefore invalid. We agree that the Department's 
authority to issue regulations under section 504 is not 
entirely clear.mli Nevertheless, we conclude that 
the Department was not plainly without authority in 
so acting. 

mH.,, The OCR gives the following 
authority for the promulgation of its 
regulations implementing section 504: 

Sec. 504, Rehabilitation Act of 1973, 
Pub.L. 93-112, 87 Stat. 394 (29 U.S.C. 
794); sec. 11 l(a), Rehabilitation Act 
Amendments of 1974, Pub.L. 93-516. 88 
Stat. 1619 (29 U.S.C. 706); sec. 606, 
Education of the Handicapped Act (1Q 
U.S.C. 1405), as amended by Pub.L. 94c 
142. 89 Stat. 795. 

34 C.F.R. pt. 104, at 467 (1988). None of 
these provisions contains an unambiguous 
or explicit authorization for the 
regulations contained in 34 C.F.R. pt. I 04. 

When section 504 was originally enacted, it 
contained no language expressly authorizing the 
promulgation of implementing regulations. As a 
result, the Department initially refused to promulgate 
regulations implementing section 504, believing the 
section to be self-executing. See Southeastern 
Communitv College v. Davis, 442 U.S. 397, 404 n. 4 
& 411 n. 11. 99 S.Ct. 2361. 2366 n. 4 & 2370 n. 11. 
60 L.Ed.2d 980 Cl 979). Congress, however, clarified 
its intent in the legislative history accompanying the 
Rehabilitation Act Amendments of 1974, Pub.L. No. 
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93-5 I 6, 88 Stat. 1617. The report accompanying 
that Act indicates that Congress intended federal 
agencies to implement section 504 by means of 
appropriate regulations: 

[Section 504] constitutes the establishment of a broad 
government policy that programs receiving Federal 
financial assistance shall be operated without 
discrimination on the basis of handicap. It does not 
specifically require the issuance of regulations or 
expressly provide for enforcement procedures, but it 
is clearly mandatory in form, and such regulations 
and enforcement are intended. 

The language of section 504 ... further envisions the 
implementation of a compliance program ... including 
promulgation of regulations providing for 
investigation and review of recipients of Federal 
financial assistance, attempts to bring non-complying 
recipients into voluntary compliance through 
infonnal efforts such as negotiation, and the 
imposition of sanctions against recipients who 
continue to discriminate against otherwise qualified 
handicapped persons on the basis of handicap. Such 
sanctions would include, where appropriate, the 
termination of Federal financial assistance to the 
recipient or other means otherwise authorized by law. 

Sen. R. No. 1297, 93d Cong., 2d Sess. at 39-40, 
reprinted inl914 U.S.Code, Cong. & Admin.News 
6373, 6390 (emphasis added). The Report also 
indicates that Congress envisioned that the 
Department would coordinate the promulgation of 
these regulations. See id at 40,reprinted in 1974 
U.S.Code Cong. & Admin.News at 6391. 

Faced with this evidence regarding the intent of 
Congress, the President issued Executive Order No. 
l.Lill. That Order provided in relevant part: 

By virtue of the authority vested in me by the 
Constitution and statutes of the United States of 
America ... and in order to provide for consistent 
implementation within the Federal Government of 
section 504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794), it is hereby ordered as follows: 

Section 1. The Secretary of Health, Education, and 
Welfare shall coordinate the implementation of 
section 504 of the Rehabilitation Act of 1973, as 
amended, hereinafter referred to as section 504, by 
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*1395 all Federal departments and agencies 
empowered to extend Federal financial assistance to 
any program or activity .... 

Sec. 2. In order to implement the provisions of 
section 504, each Federal department and agency 
empowered to provide Federal financial assistance 
shall issue rules, regulations, and directives, 
consistent with the standards and procedures 
established by the Secretary of Health, Education, 
and Welfare. · 

Exec.OrderNo. ll.914,3C.F.R.117,117-18(1977) 
( 1976 compilation of executive orders).fli..U In 1980, 
President Carter revoked Executive Order No. 11.914 
in order to transfer oversight of section 504's 
implementation to the Attorney General. SeeExec. 
Order No. 12.250§ 1-502, 3 C.F.R. 298, 300 (1981) 
(1980 compilation of executive orders), reprinted 
in42 U.S.C. § 2000d-l app. at 24 (1982). Executive 
Order No. 12.250 nevertheless provided that all 
"[e]xisting agency regulations implementing the 
nondiscrimination provisions [of section 504 and the 
EHA, among others] shall continue in effect until 
revoked or modified." Id.§ 1-504, 3 C.F .R. at 300 
(1981), reprinted in42 U.S.C. § 2000d-l app. at 24 
(1982). 

FN 15. Although we note that section 2 of 
Executive Order No. 11,914 specifically 
authorizes the promulgation of regulations 
implementing section 504, the Department 
apparently does not view the Order as the 
~ource of its authority to promulgate those 
regulations. See authority for regulations 
cited supra note 14. Instead, the Department 
\nterprets the Order as imposing a duty to 
promulgate guidelines distinct from its own 
section 504 regulations. These guidelines 
would coordinate the implementation of 
non-discrimination regulations throughout 
all affected government programs. The 
Department noted, however, that its section 
504 regulations would be the basis for those 
guidelines. See generall)l42 Fed.Reg. 
22,677 Cl 977). 

Based on this information regarding the 
Congressional and executive interpretation of section 
504, we conclude that the OCR is not plainly without 
authority to enforce regulations implementing section 
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504 of the Rehabilitation Act of 1973. We therefore 
conclude that the OCR is not acting plainly outside 
its jurisdiction when it investigates the Georgia 
special education programs pursuant to 34 C.F.R. § 
100.7 (1988). 

Ifil In their second attack on the OCR's jurisdiction to 
investigate the Georgia programs, appellants contend 
that the OCR's powers under section 504 were 
restricted by the Supreme Court's decision in Smith v. 
Robinson, 468 U.S. 992, 104 S.Ct. 3457. 82 L.Ed.2d 
746 (1984). In Robinson, parents of handicapped 
children brought suit against the Rhode Island 
Commissioner of Education, protesting the 
commissioner's decision denying responsibility for 
their children's education. They complained that the 
commissioner's decision violated the EHA, section 
504 of the Rehabilitation Act, and the fourteenth 
amendment. After an extensive discussion of the 
relationships between the statutes and constitutional 
provision involved, the Supreme Court held that the 
enforcement mechanisms provided by the EHA were 
the exclusive method by which parents could 
challenge state denial of educational benefits to 
handicapped children. See id. at 1009, I 04 S.Ct. at 
3467. 

Robinson leads us to conclude that in the ordinary 
case, a parent's private remedy under EHA is 
exclusive. In the instant case, however, the parent is 
not bringing a suit against the appellants; instead, the 
federal government itself is investigating the Georgia 
programs-albeit in response to a parental complaint. 
We do not believe that such federal supervisory 
action is plainly precluded by the EHA's detailed 
scheme for the processing of parental complaints. 
Thus, in examining the interrelation between section 
504 of the Rehabilitation Act of 1973 and the 1975 
amendments to the EHA, we conclude that law may 
allow-and Congress and the President may have 
intended-two overlapping, complementary schemes 
of enforcement: one exercised by private litigants 
through the provisions of the EHA, the other 
provided by the Department's supervisory 
investigations of state programs as authorized under 
the regulations implementing section 504.EWli We 
therefore conclude that the "'1396 OCR's exercise of 
supervisory powers over the Georgia special 
education programs is not plainly outside of the 
agency's jurisdiction. 
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FN16. In Robinson, the Supreme Court 
noted that: 

Regulations under § 504 and the EHA 
were being formulated at the same time .... 
The Secretary of HEW and the 
Commissioner of Education emphasized 
the coordination of effort behind the two 
sets of regulations and the Department's 
intent that the § 504 regulations be 
consistent with the requirements of the 
EHA. 

468 U.S. at 1017 n. 20, 104 S.Ct. at 3471 
n. 20 (citations to the Federal Register 
omitted). Thus, the contemporaneous 
regulatory history supports the 
Department's current position that a 
coordinated enforcement scheme was 
anticipated. 

c. 

As a final matter we conclude that the Department of 
Education's expertise in this area will greatly aid 
judicial review of the issues presented in this case. As 
our discussion has indicated, the appellants' claims 
challenge the OCR's authority to promulgate and 
administer a very complex regulatory scheme-a 
scheme that coordinates and seeks to implement the 
provisions of numerous statutes and executive orders. 
Appellants' exhaustion of their administrative 
remedies will allow a reviewing court to examine the 
official agency explanation and interpretation of the 
regulations and statutes involved. 

IV. 

In sum, we conclude that the district court acted 
properly in dismissing the appellants' suit for failure 
to exhaust administrative remedies. The decision of 
the district court is 

AFFIRMED. 

C.A.11 (Ga.),1989. 
Rogers v. Bennett 
873 F.2d 1387, 53 Ed. Law Rep. 456 

END OF DOCUMENT 
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Psoutheastern Community College v. Davis 
U.S.N.C.,1979. 

Supreme Court of the United States 
SOUTHEASTERN COMMUNITY COLLEGE, 

Petitioner, 
v. 

Frances B. DA VIS. 
No. 78-711. 

Argued April 23, 1979. 
Decided June 11, 1979. 

An action under the Civil Rights Act of 1871 and the 
Rehabilitation ·Act of 1973 was brought against a 
college by licensed practical nurse who, because of 
hearing disability, was denied admission to college's 
nursing program. The United States District for the 
Eastern District of North Carolina, at Fayetteville, 
Robert W. Hemphill, J., 424 F .Supp. 134 J, entered 
judgment for defendant, and plaintiff appealed. The 
Court of Appeals, K. K. Hall, Circuit Judge, 574 F.2d 
115 8. affirmed in part, vacated in part and remanded, 
and certiorari was granted. The Supreme Court, Mr. 
Justice Powell, held that provision of Rehabilitation 
Act prohibiting discrimination against an "otherwise 
qualified handicapped individual" in federally funded 
programs "solely by reason of his handicap" did not 
compel college to undertake affirmative action that 
would dispense with need for effective oral 
communication in the college's nursing program so 
that student with a bilateral, sensori-neural hearing 
loss could be included in that program; it appeared 
unlikely : that student could benefit from any 
affirmative action that regulations reasonably could 
be interpreted as requiring with regard to 
"modifications" of postsecondary educational 
programs to accommodate handicapped persons and 
the provision of "auxiliary aids" such as sign
language 'interpreters. 

Reversed and remanded. 

West Headnotes 

ill Civil Rights 78 cC:;:;;;il069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k I 059 Education 

78kl 069 k. Disabled Students. ·Most Cited 
Cases 
-cFormerly 78kl27.l, 78k127, 78k9.5) 

Colleges and Universities 81 C=«J.10 

.!!.! Colleges and Universities 
81 k9 Students 
--81k9. IO k. Jn General. Most Cited Cases 
(Formerly 81k9) 

United States 393 <C:=82(1) 

393 United States 
393VI Fiscal Matters 
~3k82 Disbursements in General 

393ks2cn k. In General. Most Cited Cases 
Provision of the Rehabilitation Act prohibiting 
discrimination against an "otherwise qualified 
handicapped individual" in federally funded 
programs "solely by reason of his handicap" does not 
by its terms compel educational institutions !<> 
disregard disability of handicapped individuals or to 
make .. substantial inodificationii ·in their programs to 
allow disabled persons to participate; language of 
statute indicates only that mere possession of 
handicap is not permissible ground for assuming an 
inability to function in a particular context. 
Rehabilitation Act of 1973, § 504 as amended 2,2 
u.s.c.A. § 794; 42 U.S.C.A. § 1983. 

ill Civil Rights 78 cC:;:;;;i1055 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
· 78kl 055 k. Publicly Assisted Programs. Most 

Cited Cases 
(Formerly 78k107(1), 78k9.5) 

United States 393 C=82(1) 
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393 VI Fiscal Matters 
3 93k82 Disbursements in General 

393k82Cll k. In General. Most Cited Cases 
For purposes of provision of the Rehabilitation Act 
prohibiting discrimination against an "otherwise 
qualified handicapped individual" in federally funded 
programs "solely by reason of his handicap," an 
"otherwise qualified person" is one who is able to 
meet all of the program's requirements in spite of his 
handicap. Rehabilitation Act of 1973, § 504 as 
amended 29 U.S.C.A. § 794; 42 U.S.C.A. § 1983. 

ill Civil Rights 78 €=1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 
-----cformerly 78kl27.l, 78kl27, 78k9.5) 

Colleges and Universities 81 E::=-9.10 

fil. Colleges and Universities 
81k9 Students 
--81k9.l0 k. In General. Most Cited Cases 

·(Formerly 8lk9) 

United States 393 €=82(1) 

393 United States 
393VI Fiscal Matters 

393k82 Disbursements in General 
393k82(!) k. In General. Most Cited Cases 

. Provision of Rehabilitation Act prohibiting 
discrimination against an "otherwise qualified 
handicapped individual" in federally funded 
programs "solely by reason of his handicap" did not 
compel college to undertake affirmative action that 
would dispense with need for effective oral 
communication in the college's nursing program so 
that student with a bilateral, sensori-neural hearing 
loss could be included in that program; it appeared 
unlikely that student could benefit from any 
affirmative action that regulations reasonably could 
be interpreted as requiring with . regard. to 
"modifications" of postsecondary educational 
programs to accommodate handicapped persons and 
the provision of "auxiliary aids" such as sign-

language interpreters. Rehabilitation Act of 1973, § 
504 as amended 29 U.S.C.A. § 794; 42 U.S.C.A. § 

1983. 

ill Statutes 361 €=134 

361 Statutes 
-36JVI Construction and Operation 
~lVICA) General Rules of Construction 

36lk180 Intention of Legislature 
36lkl84 k. Policy and Purpose of Act. 

Most Cited Cases 

Statutes 361 ~188 

361 Statutes 
-361 VI Construction and Operation 
~1 VICAl General Rules of Construction 

361kl87 Meaning of Language 
36lk188 k. In General. Most Cited 

Statutes 361 €==>217.1 

361 Statutes 
-361VI Construction and Operation 
~ 1 VICAl General Rules of Construction 

361 k213 Extrinsic Aids to Construction. 
36Jk217.1 k. History of Act in General. 

Most Cited Cases 

Statutes 361 €==>219(1) 

3 61 Statutes 
-361 VI Construction and Operation 

361 Vl(A) General Rules of Construction 
36lk213 Extrinsic Aids to Construction 

361k2l9 Executive Construction 
36lk219(]) k. In General. Most 

Cited Cases . 
Although agency's interpretation of statute under 
which it operates is entitled to some deference, such 
deference is constrained by courts' obligation to 
honor the clear meaning of a statute, as revealed by 
its language, purpose and history. 

l.fil Civil Rights 78 rC=:>1069 

78 Civil Rights 
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781 Rights Protected and Discrimination 
Prohibited in General 

78kl 059 Education 
78k 1069 k. Disabled Students. Most Cited 

Cases 1 

(Formerly 78kl060, 78kl07(1}, 78k9.5} 

Colleges and Universities 81 ~.IO 

fil. Colleges and Universities 
81 k9 Students 

81 k9 .10 k. In General. Most Cited Cases 
(Formerly 81 k9} 

United States 393 (:;>82(1} 

ill United States 
J.2lYl Fis cal Matters 

393k82 Disbursements in General 
3931<82(!) k. In General. Most Cited Cases 

Provision of Rehabilitation Act prohibiting 
discrimination against an "otherwise qualified 
handicapped individual'' in federally funded 
programs "solely by reason of his handicap" imposes 
no requirement upon educational institution to lower 
or to effect substantial modifications of standards to 
accommodate a handicapped person. Rehabilitation 
Act of 1973, § 504 as amended 29 U.S.C.A. § 794; 
42 U.S.C.A. § 1983. 

**2362 Syllabus El:l! 

FN• The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United States 
v. Detroit Lumber Co .. 200 U.S. 321, 337. 
26 S.Ct. 282. 287. 50 L.Ed. 499. 

*397 Respondent, who suffers from a serious 
hearing disability and who seeks to be trained as a 
registered nurse, was denied **2363 admission to the 
nursing program of petitioner Southeastern 
Community College, a state institution that receives 
federal funds. An audiologist's report indicated that 
even with a hearing aid respondent cannot understand 
speech directed to her except through lipreading, and 
petitioner rejected respondent's application for 
admission because it believed her hearing disability 
made it impossible for her to participate safely in the 

normal clinical training program or to care safely for 
patients. Respondent then filed suit against petitioner 
in Federal District Court, alleging, inter alia, a 
violation of § 504 of the Rehabilitation Act of 1973, 
which prohibits discrimination against an "otherwise 
qualified handicapped individual" in federally funded 
programs "solely by reason of his handicap." The 
District Court entered judgment in favor of petitioner, 
confirming the audiologist's fmdings and concluding 
that respondent's handicap prevented her from safely 
performing in both her training program and her 
proposed profession. On this basis, the court held that 
respondent was not an "otherwise qualified 
handicapped individual" protected by § 504 and that 
the decision to exclude her was not discriminatory 
within the meaning of § 504. Although not disputing 
the District Court's factfindings, the Court of Appeals 
reversed, holding that in light of intervening 
regulations of the Department of Health, Education, 
and Welfare (HEW}, § 504 required petitioner to 
reconsider respondent's application for admission 
without regard to her hearing ability, and that in 
determlliing whether respondent was "otherwise 
qualified," petitioner must confine its inquiry to her 
"academic and technical qualifications." The Court 
of Appeals also suggested that § 504 required 
"affirmative conduct" by petitioner to modify its 
program to accommodate the disabilities of 
applicants. 

Held: There was . no violation of § 504 when 
petitioner concluded that respondent did not qualify 
for admission to its program. Nothing in the language 
or history of § 504. limits the freedom of an 
educational institution to require reasonable physical 
qualifications for admission to *398 a clinical 
training program. Nor has there been any showing in 
this case that any action short of a substantial change 
in petitioner's program would render unreasonable 
the qualifications it imposed. Pp. 2366-2371. 

(a) The terms of§ 504 indicate that mere possession 
of a handicap is not a permissible ground for 
assuming an inability to function in a particular 
context, but do not mean that a person need not meet 
legitimate physical . requirements in order to be 
"otherwise qualified." An otherwise qualified person 
is one who is able to meet all of a program's 
requirements in spite of his handicap. HEW's 
regulations reinforce, rather than contradict, this 
conclusion. Pp. 2366-2367. 
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(b) Section 504 does not compel petitioner to 
undertake affrrmative action that would dispense with 
the need for effective oral communication, such as by 
giving respondent individual supervision whenever 
she attends patients directly or by dispensing with 
certain required courses for respondent and training 
her to perform some but not all of the tasks a 
registered nurse is licensed to perform. On the record, 
it appears unlikely that respondent could benefit from 
any affmnative action that HEW regulations 
reasonably could be interpreted as requiring with 
regard to "modifications" of postsecondary 
educational programs to accommodate handicapped 
persons and the provision of "auxiliary aids" such as 
sign-language interpreters. Moreover, an 
interpretation of the regulations that required the 
extensive modifications necessary to include 
respondent in the nursing program would raise grave 
doubts about their validity. Neither the language, 
purpose, nor history of § 504 reveals an intent to 
impose an affirmative-action obligation on all 
recipients of federal funds, and thus even if HEW has 
attempted to create such an obligation itself, it lacks 
the authority to do so. Pp. 2367-2370. 

(c) The line between a lawful refusal to extend 
affirmative action and illegal discrimination against 
handicapped persons **2364 will not always be 
clear, and situations may arise where a refusal to 
modify an existing program to accommodate the 
needs of a disabled person amounts to discrimination 
against the handicapped. In this case, however, 
petitioner's unwillingness to make major adjustments 
in its nursing program does not constitute such 
discrimination. Uncontroverted testimony established 
that the purpose of petitioner's program was to train 
persons who could serve the nursing profession in all 
customary ways, and this· type of purpose, far from 
reflecting any animus against handicapped 
individuals, is shared by many if not most of the 
institutions that train persons to render professional 
service. Section 504 imposes no requirement upon an 
educational institution to lower or to effect 
substantial *399 modifications of standards to 
accommodate a handicapped person. P. 2370. 

574 F.2d 1158. reversed and remanded. 

Eugene Gressman, Chapel Hill, N. C., for petitioner. 
Marc P. Charmatz, Washington, D. C., for 

respondent. 

*400 Mr. Justice POWELL delivered the opinion of 
the Court. 
This case presents a matter of first impression for 

this Court: Whether § 504 of the Rehabilitation Act 
of 1973, which prohibits discrimination against an 
"otherwise qualified handicapped individual" in 
federally funded programs "solely by reason of his 
handicap," forbids professional schools from 
imposing physical qualifications for admission to 
their clinical training programs. 

Respondent, who suffers from a serious hearing 
disability, seeks to be trained as a registered nurse. 
During the 1973-1974 academic year she was 
enrolled in the College Parallel program of 
Southeastern Community Coilege, a state institution 
that receives federal funds. Respondent hoped to 
progress to Southeastem's Associate Degree Nursing 
program, completion of which would make her 
eligible for state certification as a registered nurse. In 
the course of her application to the nursing program, 
she was interviewed by a member of the nursing 
faculty. It became apparent that respondent had 
difficulty understanding questions asked, and on 
inquiry she acknowledged a history of hearing 
problems and dependence on a hearing aid. She was 
advised to consult an audiologist. 

*401 On the basis of an examination at Duke 
University Medical Center, respondent was 
diagnosed as having a "bilateral, sensori-neural 
hearing loss." App. J27a. A change in her ~earing 
aid was recommended, as a result of which it was 
expected that she would be able to detect sounds 
"almost as well as a person would who has normal 
hearing." Id, at J27a-128a. But this improvement 
would not mean that she could discriminate among 
sounds sufficiently to undetstand normal spoken 
speech. Her lipreading skills would remain necessary 
for effective communication: "While wearing the 
hearing aid, she is well aware of gross sounds 
occurring in the listening environment. However, she 
can only be responsible for speech spoken to her,. 
when the talker gets her attention and a!lows her to 
look directly at the talker." Id., at 128a. 

Southeastern next consulted Mary McRee, Executive 
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Director of the North Carolina Board of Nursing. On 
the basis of the audiologist's report, McRee 
recommended that respondent not be admitted to the 
nursing program. In McRee's view, resp!Jndent's 
hearing disability made it unsafe for her to practice as 
a nurse.ftil In .**2365 addition, it would be 
impossible for respondent to participate safely in the 
normal clinical training program, and those 
modifications that would be necessary to enable safe 
participation would prevent her from * 402 realizing 
the benefits of the program: "To adjust patient 
learning experiences in keeping with [respondent's] 
hearing limitations could, in fact, be the same as 
denying :her full learning to meet the objectives of 
your nur~ing programs." Id., at 132a-133a. 

FNL McRee also wrote that respondent's 
hearing disability could preclude her 
practicing safely in "any setting'' allowed by 
·"a. license as L [icensed] P[ractical] · 
N[i.irse]." App. 132a. Respondent contends 
that inasmuch as she already was licensed as 
a practical nurse, McRee's opinion was 
inherently incredible. But the record 
indicates that respondent had "not worked as 
'a licensed practical nurse except to do a little 
bit of private duty,"id., at 32a, and had not 
done that for several years before applying 
to Southeastern. Accordingly, it is at least 
possible to infer that respondent in fact 
could not work safely as a practical nurse in 
spite of her license to do so. In any event, 
we note the finding of the District Court that 
"a Licensed Practical Nurse, unlike a 
Licensed Registered Nurse, operates under 
constant supervision and is not allowed to 
perform medical tasks which require a great 
degree of technical sophistication." 424 
F.Suon. 1341, 1342-1343 CEDNC 1976). 

After respondent was notified that she was not 
qualified for nursing study because of her hearing 
disability, she requested reconsideration of the 
decision. The entire nursmg staff of Southeastern was 
assembled, and McRee again was consulted. McRee 
repeated 'her conclusion that on the basis of the 
available'. evidence, respondent "has hearing 
limitations which could interfere with her safely 
caring for patients." Id., at 139a. Upon further 
deliberation, the staff voted to deny respondent 
admission. 

Respondent then filed suit in the United States 
District Court for the Eastern District of North 
Carolina, alleging both a violation of § 504 of the 
Rehabilitation Act of 1973, 87 Stat. 3 94, as amended, 
29 U.S.C. § 794 (1976 ed .. Supp. Ill,Eli2 *403 and a 
denial of equal protection and due process. After a 
bench trial, the District Court entered judgment in 
favor of Southeastern. 424 F.Supp. 1341 Cl976). It 
confirmed the findings of the audiologist that even 
with a hearing aid respondent cannot understand 
speech directed to her except through lipreading, and 
further found: 

FN2. The statute, as set forth in 29 U .S.C. § 
794f 1976 ed .. Supp. m, provides in full: 
"No otherwise qualified handicapped 
individual in the United States, as defined in 
section 706(7) of this title, shall, solely by 
reason of his handicap, be excluded from the 
participation in, be denied the benefits of, or 
be subjected to· discrimination under any 
program or activity receiving Federal 
financial assistance or under any program 
or activity conducted by any Executive 
agency or by the United States Postal 
Ser11ice. The head of each such agency shall 
promulgate such regulations as may be 
necessary to carry out the amendments to 
this section made ·by the Rehabilitation, 
Comprehensive Ser11ices, and 
Developmental Disabilities Act. of 1978. 
Copies of any proposed regulation shall be 
submitted to appropriate authorizing 
committees of the Congress, and such 
regulation may take effect no earlier than 
the thirtieth day after the date on which such 
regulation is so submitted to such 
committees." 
The italicized portion of the section was 
added by § 119 of the Rehabilitation, 
Comprehensive Services, and 
Developmental Disabilities Amendments of 
1978, 92 Stat. 2982. Respondent asserts no 
claim under this portion of the statute. 

"[I]n many situations such as an ope.ration room 
intensive care unit, or post-natal care unit, all doctors 
and nurses wear surgical masks which would make 
lip reading impossible. Additionally, in many 
situations a Registered Nurse would be required to 
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instantly follow the physician's instructions 
concerning procurement of various types of 
instruments and drugs where the physician would be 
unable to get the nurse's attention by other than vocal 
means." Id., at 1343. · 
Accordingly, the court concluded: 

"[Respondent's] handicap actually prevents her from 
safely performing in both her training pro gram and 
her proposed profession. The trial testimony 
indicated numerous situations where [respondent's] 
particular disability would render her unable to 
function properly. Of particular concern to the court 
in this case is the potential of danger to future 
patients in such situations." Id., at 1345. 

Based on these findings, the District Court 
concluded that respondent was not an "otherwise 
qualified handicapped individual" protected against 
discrimination by § 504. In its view, "[o]therwise 
qualified, can only be read to mean otherwise able to 
*"2366 function sufficiently in the position sought in 
spite of the handicap, if proper training and facilities 
are suitable and available." 424 F.Supp .. at 1345. 
Because respondent's disability would prevent her 
from functioning "sufficiently" in Southeastem's 
nursing program, the court * 404 held that the 
decision to exclude her was not discriminatory within 
the meaning of§ 504.oo . 

FN3. The District Court also dismissed 
respondent's constitutional claims. The 
Court of Appeals affumed that portion of 
the order, and respondent has not sought 
review of this ruling. 

On appeal, the Court of Appeals for the Fourth 
Circuit reversed. 574 F .2d 1158 (1978). It did not 
dispute the District Court's findings of fact, but held 
that the court had misconstrued § 504. In light of 
administrative regulations that had been promulgated 
while the appeal was pending, see 42 Fed.Reg. 22676 
(1977),l'fil the appellate court believed that § 504 
required Southeastern to "reconsider plaintiffs 
application for admission to the nursing program 
without regard to her hearing ability." 574 F .2d. at 
1160. ·Jt concluded that the District Court had erred 
in taking respondent's handicap into account· in 
determining whether she was "otherwise qualified" 
for the program, rather than confining its inquiry to 
her "academic and technical qualifications." Id .. at 

1161. The Court of Appeals also suggested that§ 504 
required "affumative conduct'' on the part of 
Southeastern to modify its program to accommodate 
the disabilities of applicants, "even when such 
modifications become expensive." 574 F.2d. at 1162. 

FN4. Relying on the plain language of the 
Act, the Department of Health, Education, 
and Welfare (HEW) at first did not 
promulgate any regulations to implement § 
504. In a subsequent suit against HEW, 
however, the United States District Court for 
the District of Columbia held that Congress 
had intended regulations to be issued and 
ordered HEW to do so. Cherry v. Mathews. 
419 F.Supp. 922 (1976). The ensuing 
regulations currently are embodied in 45 
CFR pt. 84 (1978). 

Because of the importance of this issue to the many 
institutions covered by § 504, we granted certiorari. 
439 U.S. I 065, 99 S.Ct. 830. 59 L.Ed.2d 30 (1979). 
We now reverse.ffil 

FN 5. In addition to challenging the 
construction of § 504 by the Court of 
Appeals, Southeastern also contends that 
respondent cannot seek judicial relief for 
violations of that statute in view of the 
absence of any express private right of 
action. Respondent asserts that whether or 
not § 504 provides a private action, she may 
maintain her suit under 42 U.S.C. § 1983. In 
light of our disposition of this case on the 
merits, it is unnecessary to address these 
issues and we express no views on them. 
See Norton v. Mathews 427 U.S. 524. 529-
531. 96 S.Ct. 2771, 2774, 2775, 49 L.Ed.2d 
672 (1976); Moor v. Countv of Alameda. 
411 U.S. 693. 715, 93 S.Ct. 1785, 1798, 36 
L.Ed.2d 596 (1973); United States v. 
Augenblick. 393 U.S. 348. 351-352. 89 S.Ct. 
528, 531. 21 L.Ed.2d 537 Cl 969). 

*405 II 

ill As previously noted, this is the first case in which 
this Court has been called upon to interpret § 504. It 
is elementary that "[t}he starting point in every case 
involving construction of a statute is the language 
itself." Blue Chip Stamps v. Manor Drug Stores. 421 
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U.S. 723. 756; 95 S.Ct. 1917. 1935. 44 L.Ed.2d 539 
(1975) (POWELL, J., concurring); see Greyhound 
Corp. v. Mt. Hood Stages. inc .. 437 U.S. 322. 330, 98 
S.Ct. 2370. 2375. 57 L.Ed.2d 239 (1978); Santa Fe 
Industries. Inc. v. Green. 430 U.S. 462, 472, 97 S.Ct 
1292. 1300, 51 L.Ed.2d 480 (I 977). Section 504 by 
its terms does not compel educational institutions to 
disregard the disabilities of handicapped individuals 
or to make substantial modifications in their 
programs to allow disabled persons to participate. 
Instead, it requires only that an "otherwise qualified 
handicapped individual" not be excluded from 
participation in a federally funded program "solely by 
reason of his handicap," indicating only that mere 
possession of a handicap is not a permissible ground 
for assuming an inability to function in a particular 
context.lli2 

FN6. The Act defines "handicapped 
. individual" as follows: 

· "The term 'handicapped individual' means 
any individual who (A) has ·a physical or 
mental disability which for such individual 
constitutes or results in a substantial 
handicap to employment and (B) can 
reasonably be expected to benefit in terms of 
employability from vocational rehabilitation 
services provided pursuant to subchapters I 
and III of this chapter. For the purposes of 
subchapters IV and V of this chapter, such 
term means any person who (A) has a 
physical or mental impairment which 
substantially limits one or more of such 
person's major life activities, (B) has a 
record of such an impairment, or (C) is 
regarded as having such an impairment." § 
7(6) of the Rehabilitation Act of 1973, 87 
Stat. 361, as amended, 88 Stat. 1619, 89 
Stat. 2-5, 29 U.S.C. § 706(6). 
This definition comports with our 
understanding of§ 504. A person who has a 
record of, or is regarded as having, an 
impairment may at present have no actual 
incapacity at all. Such a person would be 
exactly the kind of individual who could be 
"otherwise qualified" to participate in 
covered programs. And a person who suffers 
from a limiting physical or mental 
impairment still may possess other abilities 

. that permit him to meet the requirements of 
various programs. Thus, it is clear that 
Congress included among the class of 

"handicapped" persons covered by § 504 a 
range of individuals who could be 
"otherwise qualified." See S.Rep.No. 93-
1297. pp. 38-39 (1974), U.S.Code Cong. & 
Admin.News, p. 6373. 

**2367 ill *406 The court below, however, 
believed that the "otherwise qualified" persons 
protected by § 504 include those who would be able 
to meet the requirements of a particular program in 
every respect except as to limitations imposed by 
their handicap. See 574 F.2d, at 1160. Taken 
literally, this holding would prevent an institution 
from taking into account any limitation resulting 
from the handicap, however disabling. It assumes, in 
effect, that a person need not meet legitimate physical 
requirements in order to be "otherwise qualified." 
We think the understanding of the District Court is 
closer to the plain meaning of the statutory language. 
An otherwise qualified person is one who is able to 
meet all of a program's requirements in spite of his 
handicap. 

The regulations promulgated by the Department of 
HEW to interpret § 504 reinforce, rather than 
contradict, this conclusion. According to these 
regulations, a "[ q]ualified handicapped person" is, 
"[w]ith respect to postsecondary and vocational 
education services, a handicapped person who meets 
the academic and technical standards requisite to 
admission or participation in the [school's] education 
program or activity .... " 45 CFR § 84.3(k)(3) 
(1978). An explanatory note states: 

"The term 'technical standards' refers to all 
nonacademic admissions criteria that are essential to 
participation in the program in question." 45 CFR pt. 
84, App. A, p. 405 (1978) (emphasis supplied). 

*407 A further note emphasizes that legitimate 
physical qualifications may be essential to 
participation in particular programs.llil We think it 
clear, therefore, that HEW interprets the "other" 
qualifications which a handicapped person may be 
required to meet as including necessary physical 
qualifications. 

FN7. The note states: 
"Paragraph (k) of §_ID defines the term 
'qualified handicapped person.' Throughout 
the regulation, this term is used instead of 
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the statutory term 'otherwise qualified 
handicapped person.' The Department 
believes that the omission of the word 
'otherwise' is necessary in order to comport 
with the intent of the statute because, read 
literally, 'otherwise' qualified handicapped 
persons include persons who are qualified 
except for their handicap, rather than in spite 
of their handicap. Under such a literal 
reading, a blind person possessing all the 
qualifications for driving a bus except sight 
could be said to be 'otherwise qualified' for 
the job of driving. Clearly, such a result was 
not intended by Congress. In all other 
respects, the terms 'qualified' and 
'otherwise qualified' are intended to be 
interchangeable." 45 CPR pt. 84, App. A, p. 
405 (1978). 

III 

ill The remaining question is whether the physical 
qualifications Southeastern demanded of respondent 
might not be necessary for participation in its nursing 
program. It is not open to dispute that, as 
Southeastem's Associate Degree Nursing program 

. currently is constituted, the ability to understand 
speech without reliance on lipreading is necessary for 
patient safety during the clinical phase of the 
program. As the District Court found, this ability also 
is indispensable for many of the functions that a 
registered nurse perfonns. 

**2368 Respondent contends nevertheless that § 
504, properly interpreted, compels Southeastern to 
undertake affirmative action that would dispense with 
the need for effective oral communication. First, it is 
suggested that respondent can be given individual 
supervision by faculty members whenever she 
attends patients directly. Moreover, certain required 
courses might be dispensed with altogether for 
respondent. It is not * 408 necessary, she argues, that 
Southeastern train her to undertake all the tasks a 
registered nurse is licensed to perfonn. Rather, it is 
sufficient to make § 504 applicable if respondent 
might be able to perform satisfactorily some of the 
duties of a registered nurse or to hold some of the 
positions available to a registered nurse.Elil 

FN8. The court below adopted a portion of 
this argument: 

"[Respondent's] ability to read lips aids her 
in overcoming her hearing disability; 
however, it was argued that in certain 
situations such as in an operating room 
environment where surgical masks are used, 
this ability would be unavailing to her. 
"Be that as it may, in the medical 
community, there does appear to be a 
number of settings in which the plaintiff 
could perfonn satisfactorily as an RN, such 
as in industry or perhaps a physician's 
office. Certainly [respondent] could be 
viewed as possessing extraordinary insight 
into the medical and emotional needs of 
those with hearing disabilities. 
"If [respondent] meets all the other criteria 
for admission in the pursuit of her RN 
career, under the relevant North Carolina 
statutes, N.C.Gen.Stat. §§ 90-158, et seq., it 
should not be foreclosed to her simply 
because she may not be able to function 
effectively in all the roles which registered 
nurses may choose for their careers." 574 
F.2d 1158. 1161 n. 6 Cl 978). 

Respondent finds support for this argument in 
portions of the HEW regulations discussed above. In 
particular, a provision applicable to postsecondary 
educational programs requires covered institutions to 
make "modifications" in their programs to 
accommodate handicapped persons, and to provide 
"auxiliary aids" such as sign-language interpreters.El:!i 
· Respondent • 409 argues that this regulation 
imposes an obligation to ensure full participation in 
covered programs by handicapped individuals and, in 
particular, requires Southeastern to make the kind of 
adjustments that would be necessary to permit her 
safe participation in the nursing program. 

FN9. This regulation provides: 
"(a) Academic requirements. A recipient 
[of federal funds] to which this subpart 
applies shall make such modifications to its 
academic requirements as are necessary to 
ensure that such requirements do not 
discriminate or have the effect of 
discriminating, on the basis of handicap, 
against a qualified handicapped applicant or 
student. Academic requirements that the 
recipient can demonstrate are essential to the 
program of instruction being pursued by 
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such student or to any directly related 
. licensing requirement not be regarded as 
· discriminatory within the meaning of this 
section. Modifications may include changes 
in the length of time pennitted for the 
completion of degree requirements, 
substitution of specific courses required for 
the completion of degree requirements, and 
adaptation of the manner in which specific 

, courses are conducted. 

"(d) Auxiliary aids. (1) A recipient to 
which this subpart applies shall take such 
steps as are necessary to ensure that no 

. handicapped student is denied the benefits 
1 of, excluded from participation in, or 
otherwise subjected to discrimination under 
the education program or activity operated 
by the recipient because of the absence of 
educational auxiliary aids for students with 
impaired sensory, manual, or speaking 
'skills. 
"(2) Auxiliary aids may include taped texts, 
interpreters or other effective methods of 
making orally delivered materials available 
to students with hearing impai!ments, 
readers in libraries for students with visual 
'impairments, classroom equipment adapted 
for use by students with manual 
impairments, and other similar services and 
actions. Recipients need not provide 
attendants, individually prescribed devices, 
readers for personal use or study, or other 
devices or services of a personal nature." 45 
CFR § 84.44 Cl978l. 

We note first that on the present record it appears 
unlikely respondent could benefit from any 
affirmative action that the regulation reasonably 
could be interpreted as requiring. Section 84.44Cdl(2), 
for example, explicitly excludes "devices or services 
of a personal nature" from the kinds of auxiliary aids 
a school must provide a handicapped individual. Yet 
the only evidence in the record indicates that nothing 
less than close, individual attention by a nursing 
instructor would be sufficient to ensure 
patient**2369 safety if respondent took part in the 
clinical phase of the nursing program. See 424 
F.Supp., at 1346. Furthennore, it also is reasonably 
clear that § 84.44Cal does not encompass the kind of 
curricular changes that would be necessary to 

accommodate respondent in the nursing program. In 
light of respondent's inability to function in clinical 
courses without close supervision, Southeastern, with 
prudence, cou Id "410 allow her to take only 
academic classes. Whatever benefits respondent 
might realize from such a course of study, she would 
not receive even a rough equivalent of the training a 
nursing program nonnally gives. Such a fundamental 
alteration in the nature of a program is far more than 
the "modification" the regulation requires. 

Moreover, an interpretation of the regulations that 
required the extensive modifications necessary to 
include respondent in the nursing program would 
raise grave doubts about their validity. If these 
regulations were to require substantial adjustments in 
existing programs beyond those necessary to 
eliminate discrimination against otherwise qualified 
individuals, they would do more than clarify the 
meaning of § 504. Instead, they would constitute an 
unauthorized extension of the obligations imposed by 
that statute. 

The language and structure of the Rehabilitation Act 
of 1973 reflect a recognition by Congress of the 
distinction between the evenhanded treatment of 
qualified handicapped persons and affirmative efforts 
to overcome the disabilities caused by handicaps. 
Section 50J(b), governing the employment of 
handicapped individuals by the Federal Government, 
requires each federal agency to submit "an 
affirmative action program plan for the hiring, 
placement, and advancement of handicapped 
individuals . . . ." These plans "shall include a 
description of the extent to which and methods 
whereby the special needs of handicapped employees 
are being met." Similarly, § 503(a), governing hiring 
by federal contractors, requires employers to "take 
affirmative action to employ and advance in 
employment qualified handicapped individuals .... " 
The President is required to promulgate regulations to 
enforce this section. 

Under§ 50l(c) of the Act, by contrast, state agencies 
such as Southeastern are only "encourage[ d] . . . to 
adopt and implement such policies and procedures." 
Section 504 does not refer at all to affumative action, 
and except as it applies to *411 federal employers it 
does not provide for implementation by 
administrative action. A comparison of these 
provisions demonstrates that Congress understood 
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accommodation of the needs of handicapped 
individuals may require affirmative action and knew 
how to provide for it in those instances where it 
wished to do so . .EHJ..ll 

FNJO. Section 115(a) of the Rehabilitation, 
Comprehensive Services, and 
Developmental Disabilities Amendments of 
1978 added to the 1973 Act a section 
authorizing grants to state units for the 
purpose of providing "such information and 
technical assistance (including support 
personnel such as interpreters for the deaf) 
as may be necessary to assist those entities 
in complying with this Act, particularly the· 
requirements of section 504." 92 Stat. 2971, 
29 U.S.C. § 775Ca) Cl976 ed,, Supp. IID. 
This provision recognizes that on occasion 
the elimination of discrimination might 
involve some costs; it does not imply that 
the refusal to undertake substantial changes 
in a program by itself constitutes 
discrimination. Whatever effect the 
availability of these funds. might have on 
ascertaining the existence of discrimination 
in some future case, no such funds were 
available to Southeastern at the time 
respondent sought admission to its nursing 
program. 

ill Although an agency's interpretation of the statute 
under which it operates is entitled to some deference, 
"this deference is constrained by our obligation to 
honor the clear meaning of a statute, as revealed by 
its language, purpose, and history." Teamsters y 
Daniel, 439 U.S. 551, 566 n. 20. 99 S.Ct. 790, 800 n. 
20. 58 L.Ed.2d 808 (1979). Here, neither the 
language, purpose, nor history of § 504 reveals an 
intent to impose an affirmative-action obligation on 
all · recipients**2370 of federal funds.flill 
Accordingly, we hold that even if *412 HEW has 
attempted to create such an obligation itself, it Jacks 
the authority to do so. 

FN 11. The Government, in a brief amicus 
curiae in support of respondent, cites a 
Report of the Senate Committee on Labor 
and Public Welfare on the 1974 amendments 
to the 1973 Act and several statements by 
individual Members of Congress during 
debate on the 1978 amendments, some of 

which indicate a belief that § 504 requires 
affirmative action. See Brief for United 
States as Amicus Curiae 44-50. But these 
isolated statements by individual Members 
of Congress or its committees, all made after 
the enactment of the statute under 
consideration, cannot substitute for a clear 
expression of legislative intent at the time of 
enactment. Quern v. Mandley. 436 U.S. 
725, 736 n. 10. 98 S.Ct. 2069. 2075 n. I 0.56 
L.Ed.2d 658 (1978); Los Angeles Dept. of 
Water & Power v. Manhart. 435 U.S. 702. 
714. 98 S.Ct. 1370. 1378, 55 L.Ed.2d 657 
(1978). Nor do these comments, none of 
which represents the will of Congress as a 
whole, constitute subsequent "legislation" 
such as this Court might weigh in construing 
the meaning of an earlier enactment. Cf. Red 
·Lion Broadcasting Co. v, FCC. 395 U.S. 
367. 380-381. 89 S.Ct. 1794. 1801. 23 
L.Ed.2d 3 71 (I 969). 
The Government also argues that various 
amendments to the 1973 Act contained in 
the Rehabilitation Act Amendments of 1978 
further reflect Congress' approval of the 
affirmative-action obligation created by 
HEW's regulations. But .the amendment 
most directly on point undercuts this 
position. In amending § 504, Congress both 
extended that section's prohibition of 
discrimination to "any program or activity 
conducted by any Executive agency or by 
the United States Postal Service" and 
authorized administrative regulations to 
implement only this amendment. See n. 2, 
supra. The fact that no other regulations 
were mentioned supports an inference that 
no others were approved. 
Finally, we note that the assertion by HEW 
of the authority to promulgate any 
regulations under § 504 has been neither 
consistent nor longstanding. For the first 
three years after the section was enacted, 
HEW maintained the position that Congress 
had not intended any regulations to be 
issued. It altered its stand only after having 
been enjoined to do so. See n. 4, supra. 
This fact substantially diminishes the 
deference to be given to HEW's present 
interpretation of the statute. See General 
Electric Co. v. Gilbert. 429 U.S. 125, 143. 
97 s.Ct. 40 L 41 L 50 L.Ed.2d 343 Cl 976). 
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IV 

We do 'not suggest that the line between a lawful 
refusal to extend affirmative action and illegal 
discrimination against handicapped persons always 
will be clear. It is possible to envision situations 
where an insistence on continuing past requirements 
and practices might arbitrarily deprive genuinely 
qualified handicapped persons of the opportunity to 
participate in a covered program. Technological 
advances can be expected to enhance opportunities to 
rehabilitate the handicapped or otherwise to qualify 
them for some useful employment. Such advances 
also may enable attainment of these goals without 
imposing undue financial and administrative burdens 
upon a State. Thus, situations may arise where a *413 
refusal to modify an existing program might become 
unreasonable and discriminatory. Identification of 
those fastances where a refusal to accommodate the 
needs of a disabled person amounts to discrimination 
against the handicapped continues to be an important 
responsibility of HEW. 

ill In this case, however, it is cl ear that 
Southeastem's unwillingness to make major 
adjustments in its nursing program does not 
constitute such discrimination. The uncontroverted 
testimony of several members of Southeastem's staff 
and faculty established that the purpose of its 
program was to train persons who could serve the 
nursing profession in all customary ways. See, e. g., 
App. 35a, 52a, ~3a, ?la, 74a. This type of purpose, 
far from reflectmg any animus against handicapped 
individuals is shared by many if not most of the 
institutions that train persons to render professional 
service. It is undisputed that respondent could not 
participate in Southeastem's nursing program unless 
the standards were substantially lowered. Section 504 
imposes no requirement upon an educational 
institution to lower or to effect substantial 
modifications "'*2371 of standards to accommodate a 
handicapped person.llil.Z 

FN 12. Respondent contends that it is unclear 
whether North Carolina Jaw requires a 
registered nurse to be capable of performing 
all functions open to that profession in order 
to obtain a license to practice, although 
McRee, the Executive Director of the State 
Board of Nursing, had informed 

Southeastern that the law did so require. See 
App. 13 8a-139a. Respondent further argues 
that even if she is not capable of meeting 
North Carolina's present licensing 
requirements, she still might succeed in 
obtaining a license in another jurisdiction. 
Respondent's argument misses the point. 

Southeastem's program, structured to train 
persons who will be ab le to perform all 
normal roles of a registered nurse, represents 
a legitimate academic policy, and is 
accepted by the State. In effect, it seeks to 
ensure that no graduate will pose a danger to 
the public in any professional role in which 
he or she might be cast. Even if the licensing 
requirements of North Carolina or some 
other State are Jess demanding, nothing in 
the Act requires an educational institution to 
lower its standards. 

*414 One may· admire respondent's desire and 
determination to overcome her handicap, and there 
well may be various other types of service for which 
she can qualify. In this case, however, we hold that 
there was no violation of § 504 when Southeastern 
concluded that respondent did not qualify for 
a~mission to its program. Nothing in the language or 
history of § 504 reflects an intention to limit the 
freedom of an educational institution to require 
reasonable physical qualifications for admission to a . 
clinical training program. Nor has there been any 
showing in this case that any action short of a 
substantial change in Southeastem's program would 
render unreasonable the qualifications it imposed. 

v 

Accordingly, we reverse the judgment of the court 
below, and remand for proceedings consistent with 
this opinion. 

So ordered. 

U.S.N.C., 1979. 
Southeastern Co11UTiunity College v. Davis 
442 U.S. 397, 99 S.Ct. 2361, 20 Empl. Prac. Dec. p 
30,003, 60 L.Ed.2d 980, 2 A.D. Cases 1, I A.D.D. 60 
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P"Tennessee v. Lane 
U.S.,2004. 

Supreme Court of the United States 
TENNESSEE, Petitioner, 

v. 
George LANE et al. 

No. 02-1667. 

Argued Jan. 13, 2004. 
Decided May 17, 2004. 

Background: Disabled citizens brought action 
against state under Title II of the Americans with 
Disabilit.ies Act (ADA), seeking to vindicate their 
right of access to the courts. The United States 
District Court for the Middle District of Tennessee, 
Thomas A. Higgins, J., denied state's motion to 
dismiss .. State appealed. On petition for rehearing, the 
Court of Appeals, 315 F.3d 680. affirmed and 
remanded. Certiorari was granted. 

Holding: The United States Supreme Court, Justice 
Stevens, held that Title II of the ADA, as applied to 
cases implicating the fundamental right of access to 
the courts, constitutes a valid exercise of Congress' 
enforcement power under the Fourteenth 
Amendment. 

I 

Affirmed. 

Justice Souter filed a concurring opinion in which 
Justice Ginsburg joined. 

Justice Ginsburg filed a concurring opinion in which 
Justices Souter and Breyer joined. 

Chief Justice Rehnquist filed a dissenting opinion in 
which Justices Kennedy and Thomas joined. 

Justices Scalia and Thomas filed dissenting opinions. 

West Headnotes 

ill Constitutional Law 92 ~4850 

92 Constitutional Law 
92XXVIIl Enforcement of Fourteenth 

Amendment 
92XXVll1CA) In General 

92k4850 k. In General. Most Cited Cases 
(Formerly 92k82(6. l )) 

Constitutional Law 92 €=4852 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
92XXVIIl(A) In General 

92k4852 k. Deterring, Preventing, or 
Remedying Violations. Most Cited Cases 

(Formerly 92k82(6. I)) 
Congress' enforcement power under the Fourteenth 
Amendment is broad, and includes the authority both 
to remedy and to deter violation of rights guaranteed 
by the Fourteenth Amendment by prohibiting a 
somewhat broader swath of conduct, including that 
which is not itself forbidden by the Amendment's 
text. U.S.C.A. Const.Amend. 14. 

ill Constitutional Law 92 ~4851 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
92XXVIIICA) In General 

92k485 l k. Substantive Rights or 
Legislation. Most Cited Cases 

(Formerly 92k82(6.1 )) 
While Congress must, pursuant to its enforcement 
power under the Fourteenth Amendment, have a wide 
berth in devising appropriate remedial and 
preventative measures for unconstitutional actions, 
those measures may not work a substantive change in 
the governing law. U.S.C.A. Const.Amend. 14. 

ill Civil Rights 78 €=1005 

78 Civil Rights 
1fil Rights Protected and Discrimination 

Prohibited in General 
78kl 002 Constitutional and Statutory 

Provisions 
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78k!005 k. Power to Enact and Validity. 
Most Cited Cases 

Civil Rights 78 €=tos6 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k 1056 k. Courts and Judicial Proceedings. 

Most Cited Cases 

Constitutional Law 92 €='4866 

92 Constitutional Law 
92XXVIII Enforcement of Fourteenth 

Amendment 
92XXVlllCB) Particular Issues and 

Applications 
92k4866 k. Disabled Persons. Most Cited 

Cases 
(Fonnerly 92k299.2) 

Federal Courts 1708 €=265 

170B Federal Courts 
l 70BIV Citizenship, Residence or Character of 

Parties, Jurisdiction Dependent on 
170BIV<Al In General 

170Bk264 Suits Against States 
l 70Bk265 k. Eleventh Amendment in 

General; Immunity. Most Cited Cases 
Title 11 of the Americans with Disabilities Act 
(ADA), prohibiting discrimination by a public entity, 
validly abrogated Eleventh Amendment immunity 
through enforcement of the Fourteenth Amendment, 
as applied to cases implicating the fundamental right 
of access to the courts. U.S.C.A. Const.Amends. 11, 
.l.i,...ll; Americans with Disabilities Act of 1990, §§ 
201, 502, 42 U.S.C.A. §§ 12131, 12202. 

** 1979 Syllabus Ill! 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United States 
v. Detroit Timber & Lumber Co .. 200 U.S. 
321. 337. 26 S.Ct. 282. 50 L.Ed. 499. 

Respondent paraplegics filed this action for damages 

and equitable relief, alleging that Tennessee and a 
number of its counties had denied them physical 
access to that State's courts in violation of Title II of 
the. Americans with Disabilities Act of I 990(ADA), 
which provides: "[N]o qualified individual with a 
disability shall, by reason of such disability, be 
excluded from participation or denied the benefits of 
the services, programs or activities of a public 
entity,"42 U.S.C. § 12132. After the District Court 
denied the State's motion to dismiss on Eleventh 
Amendment immunity grounds, the Sixth Circuit 
held the appeal in abeyance pending Board of 
Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356. 
121 S.Ct. 955. 148 L.Ed.2d 866. This Court later 
ruled in Garrett that the Eleventh Amendment bars 
private money damages actions for state violations of 
ADA Title I, which prohibits employment 
discrimination against the disabled. The en bane 
Sixth Circuit then issued its Popovich decision, in 
which it interpreted Garrett to bar private ADA suits 
against States based on equal protection principles, 
but not those relying on due process, and therefore 
permitted a Title II damages action to proceed despite 
the State's immunity claim. Thereafter, a Sixth 
Circuit panel affirmed the dismissal denial in this 
case, explaining that respondents' claims were not 
barred because they were based on due process 
principles. In response to a rehearing petition arguing 
that Popovich did not control because respondents' 
complaint did not allege due process violations, the 
panel filed an amended opinion, explaining that due 
process protects the right of access to the courts, and 
that the evidence before Congress when it enacted 
Title II established, **1980 inter a/ia, that physical 
barriers in courthouses and courtrooms have had the 
effect of denying disabled people the opportunity for 
such access. 

Held: As it applies to the class of cases implicating 
the fundamental right of access to the courts, Title II 
constitutes a valid exercise of Congress' authority 
under U of the Fourteenth Amendment to enforce 
that Amendment's substantive guarantees. Pp. 1984-
1994. 

(a) Determining whether Congress has 
constitutionally abrogated a State's Eleventh 
Amendment immunity requires resolution of two 
predicate questions: ( 1) whether Congress 
unequivocally expressed its intent to abrogate; and 
(2), if so, whether it acted pursuant to a valid grant of 
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*510 constitutional authority. Kimel v. Florida Bd. of 
Regents. 528 U.S. 62, 73. 120 S.Ct. 631, 145 L.Ed.2d 
522. The first question is easily answered here, 
since. the ADA specifically provides for abrogation. 
See § 12202. With regard to the second question, 
Congress can abrogate state sovereign immunity 
pursuant to a valid exercise of its power under .§2 of 
the Fourteenth Amendment. E.g., Fitzpatrick v. 
Bitzer. 427 U.S. 445. 456, 96 S.Ct. 2666, 49 L.Ed.2d 
614. That power is not, however, unlimited. While 
Congress must have a wide berth in devising 
appropriate remedial and preventative measures for 
unconstitutional actions, those measures may not 
work a "substantive change in the governing law." 
City of Boerne v. Flores. 521 U.S. 507. 519, 117 
S.Ct. 2157. 138 L.Ed.2d 624. In Boerne, the Court 
set . forth the test for distinguishing between 
permissible remedial legislation and unconstitutional 
substantive redefinition: Section 5 legislation is valid 
if it. exhibits "a congruence and proportionality" 
between an injury and the means adopted to prevent 
or-· remedy it. Id., at 520. 117 S.Ct. 2157. Applying 
the Boerne test in Garrett, the Court concluded that 
ADA Title I was not a valid exercise of Congress' .§2 
power because the historical record and the statute's 
broad sweep suggested that Title I's true aim was not 
so much enforcement, but an attempt to "rewrite" this 
Court's fourteenth Amendment jurisprudence. 531 
U.S .. at 372-374. 121 S.Ct. 955. In view of 
significant differences between Titles I and II, 
however, Garrett left open the question whether Title 
II is a valid exercise of Congress' U power, id., at 
360, n. L 1.21 S.Ct. 955.Pp. 1985-1988. 

(b) Title II is a valid exercise of Congress' U 
enforcement power. Pp. 1988-1994. 

(I) The Boerne inquiry's first step requires 
identification of the constitutional rights Congress 
sought to enforce when it enacted Title II.Garrett. 
531 U.S.; at 365, 121S.Ct.955. Like Title I, Title II 
seeks to enforce the Fourteenth Amendment's 
prohibition on irrational disability discrimination. /4.. 
at 366. 121 S.Ct. 955. But it also seeks to enforce a 
variety of other basic. constitutional guarantees, 
including some, like the right of access to the courts 
here at issue, infringements of which are subject to 
heightened judicial scrutiny. See, e.g., Dunn y, 

Blumstein. 405 U.S. 330, 336-337. 92 S.Ct. 995. 31 
L.Ed.2d 274. Whether Title II validly enforces such 
constitutional rights is a question that "must be 

judged with reference to the historical experience 
which it reflects." E.g., South Carolina v. 
Katzenbach. 383 U.S. 301. 308, 86 S.Ct. 803. 15 
L.Ed.2d 769. Congress enacted Title II against a 
backdrop of pervasive unequal treatment of persons 
with disabilities in the administration of state services 
and programs, including systematic deprivations of 
fundamental rights. The historical experience that 
Title II reflects is also documented in the decisions of 
this and other courts, which have identified 
unconstitutional treatment of disabled persons by 
state agencies in a variety of .. 1981 public programs 
and services. With respect to the particular services at 
issue, Congress learned that many individuals, in 
many States, were being excluded from courthouses 
and court proceedings by reason of their 
disabilities. *511 A Civil Rights Commission report 
before Congress showed that some 76% of public 
services and programs housed in state-owned 
buildings were inaccessible to and unusable by such 
persons. Congress also heard testimony from those 
persons describing the physical inaccessibility of 
local courthouses. And its appointed task force heard 
numerous examples of their exclusion from state 
judicial services and programs, including failure to 
make courtrooms accessible to witnesses with 
physical disabilities. The sheer volume of such 
evidence far exceeds the record in last Term's Nevada 
Dept. o{Human Resources v. Hibbs. 538 U.S. 721, 
728-733, 123 S.Ct. 1972, 155 L.Ed.2d 953, in which 
the Court approved the family-care leave provision of 
the Family and Medical Leave Act of 1993 as valid.§. 
J. legislation. Congress' finding in the ADA that 
"discrimination against individuals with disabilities 
persists in such critical areas as ... access to public 
services,"§ 12101(a)(3), together with the extensive 
record of disability discrimination that underlies it, 
makes clear that inadequate provision of public 
services and access to public facilities was an 
appropriate subject for prophylactic legislation. Pp. 
1988-1992. 

(2) Title II is an appropriate response to this history 
and pattern of unequal treatment. Unquestionably, it 
is valid Ll legislation as it applies to the class of 
cases implicating the accessibility of judicial 
services. Congress' chosen remedy for the pattern of 
exclusion and discrimination at issue, Title II's 
requirement of program accessibility, is congruent 
and proportional to its object of enforcing the right of 
access to the courts. The long history of unequal 
treatment of disabled persons in the administration of 
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judicial services has persisted despite several state 
and federal legislative efforts to remedy the problem. 
Faced with considerable evidence of the 
shortcomings of these previous efforts, Congress was 
justified in concluding that the difficult and 
intractable problem of disability discrimination 
warranted added prophylactic measures. Hibbs, 538 
U.S .. at 737, 123 S.Ct. 1972. The remedy Congress 
chose is nevertheless a limited one. Recognizing that 
failure to accommodate persons with disabilities will 
often have the same practical effect as outright 
exclusion, Congress required the States to take 
reasonable measures to remove architectural and 
other baniers to accessibility. § 12132. But Title II 
does not require States to employ any and all means 
to make judicial ·services accessible or to compromise 
essential eligibility criteria for public programs. It 
requires only "reasonable modifications" that would 
not fundamentally alter the nature of the service 
provided, and only when the individual seeking 
modification is otherwise eligible for the service. 
Ibid Title Irs iinplementing regulations make clear 
that the reasonable modification requirement can be 
satisfied in various ways, including less costly 
measures than structural changes. This duty to 
accommodate is perfectly consistent with the well
established due process principle that, within the 
limits of practicability, a State *512 must afford to all 
individuals a meaningful opportunity to be heard in 
its courts. Boddie v. Connecticut. 401 U.S. 371, 379, 
91 S.Ct. 780. A number of affirmative obligations 
flow from this principle. Cases such as Boddie, 
Griffin v. Illinois. 351 U.S. 12, 76 S.Ct. 585. 100 
L.Ed. 891. and Gideon v. Wainwright. 372 U.S. 335. 
83 S.Ct. 792. 9 L.Ed.2d 799, make clear that ordinary 
considerations of "* 1982 cost and convenience alone 
cannot justify a State's failure to provide individuals 
with a meaningful right of access to the courts. 
Judged against this backdrop, Title Il's affirmative 
obligation to accommodate is a reasonable 
prophylactic measure, reasonably targeted to a 
legitimate end. Pp. 1992-1994. 

315 F.3d 680, affirmed. 

STEVENS, J., delivered the opinion of the Court, in 
which O'CONNOR, SOUTER, GINSBURG, and 
BREYER, JJ., joined. SOUTER. J., filed a 
concurring opinion, in which GINSBURG, J., join~d, 
post, p. 1995. GINSBURG, J., filed a concurring 
opinion, in which SOUTER and BREYER, JJ., 

joined, post, p. 1996. REHNQUIST, C. J., filed a 
dissenting opinion, in which KENNEDY and 
THOMAS, JJ., joined, post, p. 1997. SCALIA, J., 
post, p. 2007, and THOMAS, J., post, p. 2013, filed 
dissenting opinions. 

Paul D. Clement, Washington, DC, for federal 
respondent the United States. 
Paul G. Summers, Attorney General & Reporter for 
the State of Tennessee, Michael E. Moore, Counsel 
of Record, Solicitor General, S. Elizabeth Martin, 
Mary Martelle Collier, Senior Counsel Office of the 
Attorney General & Reporter for the State of 
Tennessee, Nashville, Tennessee, for Petitioner. 
Theodore B. Olson, Solicitor, General Counsel of 
Record, R. Alexander Acosta, Assistant Attorney 
General, Paul D. Clement, Deputy, Solicitor General, 
Patricia A. Millett, Assistant to the Solicitor General, 
Jessica Dunsay Silver, Sarah E. Harrington, Kevin 
Russell, Attorneys Department of Justice, 
Washington, D.C., for the United States. 
Samuel R. Bagenstos, Cambridge, MA, Thomas C. 
Goldstein, Goldstein & Howe, P.C., Washington, 
DC, William J. Brown, Counsel of Record, William 
J. Brown & Assocs., Cleveland, TN, for private 
respondents.For U.S. Supreme Court briefs, see:2003 
WL 22137324 (Pet.Brief)2003 WL 22733904 
(Resp.Brief)2003 WL 23010747 (Reply.Brief)2003 
WL 22733904 (Appellant.Brief) 

Justice STEVENS delivered the opinion of the Court. 
*513 Title II of the Americans with Disabilities Act 
of 1990 (ADA or Act), 104 Stat. 337, 42 U.S.C. §§ 
12131-12165, provides that "no qualified individual 
with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the 
benefits of the services, programs or activities of a 
public entity, or be subjected to discrimination by any 
such entity."§ 12132. The question presented in this 
case is whether Title II exceeds Congress' power 
under .§.2 of the Fourteenth Amendment. 

I 

Jn August 1998, respondents George Lane and 
Beverly Jones filed this action against the State of 
Tennessee and a number of Tennessee counties, 
alleging past and ongoing violations of Title IL 
Respondents, both of whom are paraplegics who use 
wheelchairs ·for mobility, claimed that they were 
denied access to, and the services of, the state court 
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system ·by reason of their disabilities. Lane alleged 
that he was compelled to appear to answer a set of 
criminal charges on the second floor of a county 
courthowe that had no elevator.•St4 At his first 
appearance, Lane crawled up two flights of stairs to 
get to the courtroorn.••1953 When Lane returned to 
the courthouse for a hearing, he refused to crawl 
again or to be carried by officers to the courtroom; he 
consequently was arrested and jailed for failure to 
appear. Jones, a certified court reporter, alleged that 
she has not been able to gain access to a number of 
county courthouses, and, as a result, has lost both 
work and an opportunity to participate in the judicial 
process. Respondents sought damages and equitable 
relief. 

The Sta~e moved to dismiss the suit on the ground 
that it viits barred by the Eleventh Amendment. The 
District Court denied the motion without opinion, and 
the. State appealed.flil The United States intervened 
to~defend Title II's abrogation of the States' Eleventh 
Amendment immunity. On April 28, 2000, after the 
appeal had been briefed and argued, the Court of 
J\ppeals for the Sixth Circuit entered an order 
holding the case in abeyance pending our decision in 
Board o( Trustees o( Univ. o( Ala. v. Garrett. 531 
U.S. 356. 121 S.Ct. 955. 148 L.Ed.2d 866 (2001). 

.FNJ. In Puerto Rico Aqueduct and Sewer 
Authoritv v. Metcalf& Eddy, Inc., 506 U.S. 
139, 113 S.Ct. 684. 121L.Ed.2d605 (1993), 
we held that "States and state entities that 
claim to be 'arms of the State' may take 
advantage of the collateral order doctrine to 
appeal a district court order denying a claim 
'of Eleventh Amendment immunity." Id .. at 
147. 113 S.Ct. 684. 

In Garrett, we concluded that the Eleventh 
Amendment bars private suits seeking money 
damages. for state violations of Title I of the ADA. 
We left open, however, the question whether the 
Eleventh Amendment permits suits for money 
damages under Title II. Id. at 360. n. I, 121 S.Ct. 
955.Following the Garrett decision, the Court of 
Appeals, sitting en bane, heard argument in a Title II 
suit brought by a hearing-impaired litigant who 
sought money damages for the State's failure to 
accommodate his disability in 11 child custody 
proceeding. Popovich v. Cuvahoga County Court. 
276 F.3d 808 CC.A.6 2002). A divided court 

permitted the suit to proceed *515 despite the State's 
assertion of Eleventh Amendment immunity. The 
majority interpreted Garrett to bar private ADA suits 
against States based on equal protection principles, 
but not those that rely on due process principles. 276 
F.3d. at 811-816. The minority concluded that 
Congress had not validly abrogated the States' 
Eleventh Amendment immunity for any Title II 
claims, id.. at 821, while the concurring opinion 
concluded that Title II validly abrogated state 
sovereign immunity with respect to both equal 
protection and due process claims, id., at 818. 

Following the en bane decision in Popovich, a panel 
of the Court of Appeals entered an order affirming 
the District Court's denial of the State's motion to 
dismiss in this case. Judgt. order reported at 2002 WL 
1580210 CC.A.6 2002). The order explained that 
respondents' claims were not barred because they 
were based on due process principles. In response to 
a petition for rehearing arguing that Popovich was 
not controlling because the complaint did not allege 
due process violations, the panel filed an amended 
opinion. It explained that the Due Process Clause 
protects the right of access to the courts, and that the 
evidence before Congress when it enacted Title II 
"established that physical barriers in government 
buildings, including courthouses and in the 
courtrooms themselves, have had the effect of 
denying disabled people the opportunity to access 
vital services and to exercise fundamental rights 
guaranteed by the Due Process Clause." 315 F.3d 
680, 682 (2003). Moreover, that "record 
demonstrated that public entities' failure to 
accommodate the needs of qualified persons with 
disabilities "'*1984 may result directly from 
unconstitutional animus and impermissible 
stereotypes." Id.. at 683. The panel did not, 
however, categorically reject the State's submission. 
It instead noted that the case presented difficult 
questions that "cannot be clarified absent a factual 
record," and remanded for further proceedings. Ibid 
We granted certiorari, 539 U.S. 941, 123 S.Ct. 2622. 
156 L.Ed.2d 626 (2003), and now affirm. 

*516 II 

The ADA was passed by large majorities in both 
Houses of Congress after decades of deliberation and 
investigation into the need for comprehensive 
legislation to address discrimination against persons 
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with disabilities. In the years immediately preceding 
the ADA 's enactment, Congress held 13 hearings and 
created a special task force that gathered evidence 
from every State in the Union. The conclusions 
Congress drew from this evidence are set forth in the 
task force and Committee Reports, described in 
lengthy legislative hearin&, and summarized in the 
preamble to the statute. Central among these 
conclu~ions was Congress' finding that 

FN2. See 42 U.S.C. § 12101; Task Force on 
the Rights and Empowerment of Americans 
with Disabilities, From ADA to 
Empowerment 16 (Oct. 12, 1990); S.Rep. 
No. 101-116 (1989); H.R.Rep. No. 101-485 
(1990), U.S.Code Cong. & Admin.News 
1990, p. 267; H.R. Conf. Rep. No. 101-558 
(1990);. H.R. Conf. Rep. No. 101-596 
Ll22.Ql, U.S.Code Cong. & Admin.News 
1990, p. 565; cf. Board of Trustees of Univ. 
ofA/a. v. Garrett 531 U.S. 356, 389-390, 
121 S.Ct. 955. 148 L.Ed.2d 866 (2001) 
(App. A to opinion of BREYER, J., 
dissenting) (listing congressional hearings). 

"individuals with disabilities are a discrete and 
insular minority who have been faced with 
restrictions and limitations, subjected to a history 
of purposeful unequal treatment, and relegated to a 
position of political powerlessness in our society, 
based on characteristics that are beyond the control 
of such individuals and resulting from stereotypic 
assumptions not truly indicative of the individual 
ability of such individuals to participate in, and 
contribute to, society." 42 U.S.C. § 1210l(a)(7). 

Invoking "the sweep of congressional authority, 
including the power to enforce the fourteenth 
amendment and to regulate commerce," the ADA is 
designed "to provide a clear and comprehensive 
national mandate for the elimination of 
discrimination against individuals with 
disabilities."§§ 12JOl(b)(l), (!iliil. It forbids 
discrimination against persons with disabilities in 
three major areas of public life: employment, which 
is covered by Title I of the statute; public *517 
services, programs, and activities, which are the 
subject of Title II; and public accommodations, 
which are covered by Title III. 

Title II, §§ 12131-12134, prohibits any public entity 

from discriminating against "qualified" persons with 
disabilities· in the provision or operation of public 
services, programs, or activities. The Act defines the 
term "public entity" to include state and local 
governments, as well as their agencies and 
instrumentalities. § 1213 JC!). Persons with 
disabilities are "qualified" if they, "with or without 
reasonable modifications to rules, policies, or 
practices, the removal of architectural, 
communication, or transportation barriers, or the 
provision of auxiliary aids and services, mee[t] the 
essential eligibility requirements for the receipt of 
services or the participation iii programs or activities 
provided by a public entity."§ 12131(2). Title ll's 
enforcement provision incorporates by reference § 
505 of the Rehabilitation Act of 1973, 92 Stat. 2982, 
as added, 29 U.S,C. § 794!l, which *"1985 authorizes 
private citizens to bring suits for money damages. 42 
U.S.C. § 12133. 

III 

The Eleventh Amendment renders the States immune 
from "any suit in law or equity, commenccid or 
prosecuted ... by Citizens of another State, or by 
Citizens or Subjects of any Foreign State." Even 
though the Amendment "by its terms ... applies only 
to suits against a State by citizens of another State," 
our cases have repeatedly held that this immunity 
also applies to unconsented suits brought by a State's 
own citizens. Garrett, 531 U.S .. at 363. 121 S.Ct. 
955: Kimel v. Florida Bd. ofRegents, 528 U.S. 62. 
72-73, 120 S.Ct. 631. 145 L.Ed.2d 522 (2000). Our 
cases have also held that Congress may abrogate the 
State's Eleventh Amendment immunity. To determine 
whether it has done so in any given case, we "must 
resolve two predicate questions: first, whether 
Congress unequivocally expressed its intent to 
abrogate that immunity; and second, if it did, whether 
Congress acted pursuant to a valid grant of 
constitutional authority." Id .. at 73, 120 S.Ct. 631. 

*518 The first question is easily answered in this 
case. The Act specifically provides: "A State shall 
not be immune under the eleventh amendment to the 
Constitution of the United States from an action in 
Federal or State court of competent jurisdiction for a 
violation of this chapter." 42 U.S.C. § 12202. As in 
Garrett, see 531 U.S .. at 363-364, 121 S.Ct. 955, no 
party disputes the adequacy of that expression of 
Congress' intent to abrogate the States' Eleventh 
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Amendment immunity. The question, then, is 
whethe~ Congress had the power to give effect to its 
intent. 

ill In Fitzvatrick v. Bitzer, 427 U.S. 445. 96 S.Ct. 
2666. 49 L.Ed.2d 614 (1976), we held that Congress 
can abrogate a State's sovereign immunity when it 
does so pursuant to a valid exercise of its power 
under U of the Fourteenth Amendment to enforce 
the substantive guarantees of that Amendment. Id., at 
456. 96 S.Ct. 2666. This enforcement power, as we 
have often acknowledged, · is a "broad power 
indeed." Mississippi Univ. for Women v. Hogan, 458 
U.S. 718. 732. 102 S.Ct. 3331. 73 L.Ed.2d 1090 
!J..2fill, citing Ex parte Virginia. JOO U.S. 339, 3~6. 
25 L.Ed. 676 (1880).M It includes "the authonty 
both to, remedy and to deter violation of rights 
guaranteed [by the Fourteenth Amendment] by 
prohibiting a somewhat broader swath of conduct, 
including that which is not itself forbidden by the 
Amendment's text." Kimel. 528 U.S., at 81. 120 S.Ct. 
63 i. We have thus repeatedly affirmed that 
"Congress may enact so-called prophylactic 
legislation that proscribes facially constitutional 
conduct, in order to prevent and deter 
unconstitutional conduct." Nevada Dept. of Human 
Resources v. Hibbs, 538 U.S. 721. 727-728. 123 S.Ct. 
1972. 155 L.Ed.2d 953 (2003). See also *519Q/Juif 
Boerne v. Flores, 521 U.S. 507, 518, 117 S.Ct. 
2157, 138 L.Ed.2d 624 0997).~ The **1986 most 
recent . affirmation of the breadth of Congress' Ll 
power came in Hibbs, in which we considered 
whether a male state employee could recover money 
damages; against the State for its failure to comply 
with the family-care leave provision of the Family 
and Medical Leave Act of 1993 (FMLA), 107 Stat. 6, 
29 U.S.C. § 2601 et seq. We upheld the FMLA as a 
valid exercise of Congress' Ll power to combat 
unconstitutional sex discrimination, even though 
there was no suggestion that the State's leave policy 
was adopted or applied with a discriminatory purpose 
that would render it unconstitutional under the rule of 
*520Personnel Administrator of Mass. v. Feeney, 
442 U.S. 256. 99 S.Ct. 2282. 60 L.Ed.2d 870 1979). 
When G:ongress seeks to remedy or prevent 
unconstitutional discrimination, U authorizes it to 
enact prophylactic legislation proscribing practices 
that are discriminatory in effect, if not in intent, to 
carry out.the basic objectives of the Equal Protection 
Clause. · 

FN3. In Ex parte Virginia, we described the 
breadth of Congress' U power as follows: 

"Whatever legislation is appropriate, that 
is, adapted to carry out the objects the 
amendments have in view, whatever tends 
to enforce submission to the prohibitions 
they contain, and to secure to all persons 
the enjoyment of perfect equality of civil 
rights and the equal protection of the laws 
against State denial or invasion, if not 
prohibited, is brought within the domain 
of congressional power." 100 U.S., at 
345-346. See also Citv of Boerne v. 
Flores. 521 U.S. 507. 517-518. 117 S.Ct. 
2157. 138 L.Ed.2d 624 (1997). 

FN4. Jn Boerne, we observed: 

"Legislation which deters or remedies 
constitutional violations can fall within 
the sweep of Congress' enforcement 
power even if in the process it prohibits 
conduct which is not itself 
unconstitutional and intrudes into 
'legislative spheres of autonomy 
previously reserved to the States.' 
Fitzpatrick v. Bilzer, 427 U.S. 445. 455. 
96 S.Ct. 2666. 49 L.Ed.2d 614 0 976). For 
example, the Court upheld a suspension of 
literacy tests and similar voting 
requirements under Congress' parallel 
power to enforce the provisions of the 
Fifteenth Amendment, see U.S. Const., 
Arndt. 15, § 2, as a measure to combat 
racial discrimination in voting, South 
Carolina v. Katzenbach, 383 U.S. 30 I. 
308. 86 S.Ct. 803, 15 L.Ed.2d 769 (1966), 
despite the facial constitutionality of the 
tests under Lassiter v. Northampton 
County Bd o(Elections, 360 U.S. 45. 79 
S.Ct. 985. 3 L.Ed.2d 1072 (1959). We 
have also concluded that other measures 
protecting voting rights are within 
Congress' power to enforce the Fourteenth 
and Fifteenth Amendments, despite the 
burdens those measures placed on the 
States. South Carolina v. Katzenbach, 
supra (upholding several provisions of the 
Voting Rights Act of 1965); Katzenbach. 
v. Morgan, [384 U.S. 641. 86 S.Ct. 1717. 
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16 L.Ed.2d 828 (1966) ] (upholding ban 
on literacy tests that prohibited certain 
people schooled in Puerto Rico from 
voting); Oregon v. Mitchell. 400 U.S. I 12, 
91 S.Ct. 260, 27 L.Ed.2d 272 C1970) 
(upholding 5-year nationwide ban on 
literacy tests and similar voting 
requirements for registering to vote); Citv 
of Rome v. United States. 446 U.S. 156. 
161. 100 S.Ct. 1548. 64 L.Ed.2d I 19 
(] 980) (upholding 7-year extension of the 
Voting Rights Act's requirement that 
certain jurisdictions preclear any change 
to a " 'standard, practice, or procedure 
with respect to voting' "); see also Jomes 
Everard's Breweries v. Dqy, 265 U.S. 545. 
44 S.Ct. 628, 68 L.Ed. I 174 (1924) 
(upholding ban on medical prescription of 
intoxicating malt liquors as appropriate to 
enforce Eighteenth Amendment ban on 
manufacture, sale, or transportation of 
intoxicating liquors for beverage 
purposes)." Id, at 518,117 S.Ct. 2157. 

ffi Congress' Ll power is not, however, unlimited. 
While Congress must have a wide berth in devising 
appropriate remedial and preventative measures for 
unconstitutional actions, those measures may not 
work a "substantive change in the governing law.'' 
Boerne, 521 U.S .. at 519. 117 S.Ct. 2157. In 
Boerne, we recognized that the line between remedial 
legislation and substantive redefinition is "not easy to 
discern," and that "Congress must have wide latitude 
in detennining where it lies." Id .. at 519-520. I 17 
S.Ct. 2157. But we also confirmed that "the 
distinction exists and must be observed," and set 
forth a test for so observing it: Section 5 legislation is 
valid if it exhibits "a congruence and proportionality 
between the injury to be prevented or remedied and 
the means adopted to that end." Id,, at 520, 117 S.Ct. 
2157. 

In Boerne, we held that Congress had exceeded its .§. 
~ authority when it enacted the Religious Freedom 
Restoration Act of 1993 (RFRA), 107 Stat. 1488, 42 
U.S.C. § 2000bb et seq. We began by noting that 
Congress enacted RFRA "in direct response" to our 
decision in Employment Div., Dept. of Human 
Resources of Ore v. Smith, 494 U.S. 872. 110 S.Ct. 
1595. I 08 L.Ed.2d 876 (1990), for the stated purpose 
of "restor[ing]" a constitutional rule that Smith had 

rejected ... 1987521 U.S .. at 512. 515. J 17 S.Ct. 
2 J 57 (internal quotation marks omitted). Though the 
respondent attempted to defend the statute as a 
reasonable means of enforcing the Free Exercise 
Clause as interpreted in Smith, we concluded that 
RFRA was "so. out of proportion" to that objective 
that it could be understood only as an attempt to work 
a "substantive change in constitutional protections." 
521 U.S .. at 529. 532. 117 S.Ct. 2157. Indeed, that 
was the very purpose of the law. 

This Court further defmed the contours of Boerne's 
"congruence and proportionality" test in 
*521Florida Prepaid Postsecondary Ed Expense Bd. 
v. College Savings Bank, 527 U.S. 627. 119 S.Ct. 
2199. 144 L.Ed.2d 575 0999). At issue in that case 
was the validity of the Patent and Plant Variety 
Protection Remedy Clarification Act (hereinafter 
Patent Remedy Act), a statutory amendment 
Congress enacted in the wake of our decision in 
Atascadero State Hospital v. Scanlon, 473 U.S. 234. 
105 S.Ct. 3142. 87 L.Ed.2d 171 (1985), to clarify its 
intent to abrogate state sovereign immunity from 
patent infringement suits. Florida Prepaid. 527 U.S., 
at 631-632. 119 S.Ct. 2199. Noting the virtually 
complete absence of a history of unconstitutional 
patent infringement on the part of the States, as well 
as the Act's expansive coverage, the Court concluded 
that the Patent Remedy Act's apparent aim was to 
serve the Article I concerns of "provid[ing] a uniform 
remedy for patent infringement and ... plac[ing] 
States on the same footing as private parties under 
that regime," and not to enforce the guarantees of the 
Fourteenth Amendment. Id .. at 647-648. 119 S.Ct. 
2199. S\\e also Kimel. 528 U.S. 62, 120 S.Ct. 631 
(fmding that the Age Discrimination in Employment 
Act exceeded Congress' Ll powers under Boerne); 
United States v. Morrison, 529 U.S. 598. 120 S.Ct. 
1740, 146 L.Ed.2d 658 (2000) (Violence Against 
Women Act). 

Applying the Boerne test in Garrett, we concluded 
that Title I of the ADA was not a valid exercise of 
Congress' LI power to enforce the Fourteenth 
Amendment's prohibition on unconstitutional 
disability discrimination in public employment. As in 
Florida Prepaid, we concluded Congress' exercise of 
its prophylactic U power was unsupported by a 
relevant history and pattern of constitutional 
violations. 531 U.S .. at 368. 374. 121 S.Ct. 955. 

, Although the dissent pointed out that Congress had 
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before it a great deal of evidence of discrimination by 
the States against persons with disabilities, id.. at 
379, 121 S.Ct. 955 (opinion of BREYER, J.), the 
Court's ' opinion noted that the "overwhelming 
majority" of that evidence related to "the provision of 
public services and public accommodations, which 
areas are addressed in Titles II and III," rather than 
Title I, id., at 371, n. 7. 121 S.Ct. 955.We also noted 
that neither the ADA's legislative fu)dings nor its 
legislative history reflected a concern that the States 
had been engaging in a pattern of *522 
unconstitutional employment discrimination. We 
emphasized that the House and Senate Committee 
Reports ,on the ADA focused on " '(d]iscrimination 
[in] ... employment in the private sector,' " and made 
no mention of discrimination in public employment. 
ld, at 371-372, 121 S.Ct. 955 (quoting S.Rep. No. 
101-116, p. 6 (1989), and H.R.Rep. No. 101-485. pt. 
2, p. 28 0 990), U.S.Code Cong. & Admin.News 
1990, pp. 303, 310) (emphasis in Garrett). Finally, 
we concluded that Title I's broad remedial scheme 
was ... msufficiently targeted to remedy or prevent 
unconstitutional discrimination in public 
employment. Taken together, the historical record 
and the broad sweep of the statute suggested that 
Title i's true aim was not so much to enforce the 
Fourteenth Amendment's prohibitions against 
disabilify discrimination in public employment as it 
was to_ "rewrite" this Court's Fourteenth 
Amendment**I988 jurisprudence. 531 U.S., at 372-
3 74. 121 S.Ct. 955. 

In view Of the significant differences between Titles I 
and II, however, Garrett left open the question 
whether Title II is a valid exercise of Congress' U 
enforcement power. It is to that question that we now 
tum. 

IV 

The first step of the Boerne inquiry requires us to 
identify 'the constitutional right or rights that 
Congress sought to enforce when it enacted Title II. 
Garrett, 531 U.S .. at 365. 121 S.Ct. 955. In Garrett 
we identified Title I's purpose as enforcement of the 
Fourteenth Amendment's command that "all persons 
similarly situated should be treated alike." 
Cleburne v. Cleburne Living Center. Inc., 473 U.S. 
432. 439, 105 S.Ct. 3249. 87 L.Ed.2d 313 0985). As 
we observed, classifications based on disability 
violate that constitutional command if they lack a 

rational relationship to a legitimate governmental 
purpose. Garrett, 531 U.S .. at 366, 121 S.ct. 955 
(citing Cleburne, 473 U.S .. at 446. 105 S.Ct. 3249). 

Title II, like Title I, seeks to enforce this prohibition 
on irrational disability discrimination. But it also 
seeks to enforce a variety .of other basic constitutional 
guarantees, infringements of which are ·subject to 
more searching judicial *523 review. See, e.g., Dunn 
v. Blumstein, 405 U.S. 330, 336-337, 92 S.Ct. 995. 31 
L.Ed.2d 274 (1972); Shapiro v. Thomoson, 394 U.S. 
618. 634. 89 S.Ct. 1322. 22 L.Ed.2d 600 (1969); 
Skinner v. Oklahoma ex rel. Williamson. 316 U.S. 
535, 541, 62 S.Ct. 1110. 86 L.Ed. 1655 Cl942). These 
rights include some, like the right of access to the 
courts at issue in this case, that are protected by the 
Due Process Clause of the Fourteenth Amendment. 
TI1e Due Process Clause and the Confrontation 
Clause of the Sixth Amendment, as applied to the 
States via the Fourteenth Amendment, both guarantee 
to a criminal defendant such as respondent Lane the 
"right to be present at all stages of the trial where his 
absence might frustrate the. fairness of the 
proceedings." Farella v. California, 422 U.S. 806, 
819, n. 15, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975) . 
The Due Process Clause also requires the States to 
afford certain civil litigants a "meaningful 
opportunity to be heard" by removing obstacles to 
their full participation in judicial proceedings. Boddie 
v. Connecticut, 401 U.S. 371. 379, 91 S.Ct. 780. 28 
L.Ed.2d 113 C1971); ML.B. v. S.L. J., 519 U.S. 102. 
117 S.Ct. 555. 136 L.Ed2d 473 0996). We have 
held that the Sixth Amendment guarantees to 
criminal defendants the right to trial by a jury 
composed of a fair cross section of the community, 
noting that the exclusion of "identifiable segments 
playing major roles in the community cannot be 
squared with the constitutional concept of jury trial." 
Taylor v. Louisiana, 419 U.S. 522. 530, 95 S.Ct. 692, 
42 L.Ed.2d 690 0975). And, finally, we have 
recognized that members of the public have a right of 
access to criminal proceedings secured by the First 
Amendment. Press-Enterprise Co. v. Superior Court 
of Cal., Countv of Riverside. 4 78 U.S. I, 8-15. 106 
S.Ct. 2735. 92 L.Ed.2d 1Cl986). 

Whether Title II validly enforces these constitutional 
rights is a question that "must be judged with 
reference to the historical experience which it 
reflects." South Carolina v. Katzenbach, 383 U.S. 
301, 308, 86 S.Ct. 803, 15 L.Ed.2d 769 0966). See 
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also Florida Prepaid. 527 U.S .. at 639-640, 119 S.Ct. 
2 I 99: Boerne. 521 U.S .. at 530. 117 S.Ct. 2157. 
While U authorizes Congress to enact reasonably 
prophylactic remedial legislation, the appropriateness 
of the remedy depends on the gravity of the harm it 
seeks to prevent. *524 "Difficult and intractable 
problems often **1989 require powerful 
remedies,''Kime/. 528 U.S .. at 88. 120 S.Ct. 631. but 
it is also true that "[ s ]trong measures appropriate to 
address one harm may be an unwarranted response to 
another, lesser one,"Boerne. 521 U.S,, at 530. 117 
S.Ct. 2157. 

It is not difficult to perceive the harm that Title II is 
designed to address. Congress enacted Title II against 
a backdrop of pervasive unequal treatment in the 
administration of state services and programs, 
including systematic deprivations of fundamental 
rights. For example, "[a)s of 1979, most States ... 
categorically disqualified 'idiots' from voting, 
without regard to individual capacity." lW. The 
majority of these laws remain on the books,llili and 
have been the subject of legal challenge as recently as 
2001.l'lil Similarly, a number of States have 
prohibited and continue to prohibit persons with 
disabilities from engaging in activities such as 
marrying Elil and serving as jurors.lll2 The hiStorical 
experience that Title II reflects is also documented in 
this Court's cases, which have identified 
unconstitutional treatment of disabled *525 persons 
by state agencies in a variety of settings, including 
unjustified commitment, e.g., Jackson v. Indiana, 406 
U.S. 715. 92 S.Ct. 1845, 32 L.Ed.2d 435 (1972); the 
abuse and neglect of persons committed to state 
mental health hospitals, Youngberg v. Romeo, 457 
U.S. 307. I 02 S.Ct. 2452. 73 L.Ed.2d 28 (J 982); flilQ 

and irrational discrimination in zoning decisions, 
Cleburne v. Cleburne living Center, Inc .. 473 U.S. 
432. ·105 S.Ct. 3249. 87 L.Ed.2d 313 0985). The 
decisions of other courts, too, document a pattern of 
unequal treatment in the administration of a wide 
range of public services, ETilgrams, and activities, 
including the penal system, public education, flfil 
and voting.flill Notably, **1990 these decisions also 
demonstrate a pattern of unconstitutional treatment in 
the administration of justice.llili 

FN5. Cleburne v. Cleburne living Center, 
Inc. 473 U.S. 432. 464. and n. 14. 105 S.Ct. 
3249. 87 L.Ed.2d 313 (1985) (Marshall, J., · 
concurring in judgment in part and 

dissenting in part) (citing Note, Mental 
Disabilitv and the Right to Vote. 88 Yale 
L.J. 1644 (1979)). 

FN6. See Schriner, Ochs, & Shields, 
De;'ocratic Dilemmas: Notes on the ADA 
and Voting Rights of People with Cognitive 
and Emotional Impairments. 21 Berkeley J, 
Emp. & Lab. L. 43 7. 456-4 72. tbl. II (2000) 
(listing state laws concerning the voting 
rights of persons with mental disabilities). 

FN7. See Doe v. Rowe, 156 F.Supp.2d 35 
CD.Me.2001l. 

FN8. E.g.,D.C.Code § 46-403 (West 2001) 
(declaring illegal and void the marriage of 
"an idiot or of a person adjudged to be a 
lunatic"); Ky.Rev.Stat. Ann. § 402.990(2) 
(West 1992 Cumulative Service) 
(criminalizing the marriage of persons with 
mental disabilities); Tenn.Code Ann. § 36-3-
109 (J 996) (forbidding the issuance of a 
marriage license to "imbecile[s]"). 

FN9. E.g.,Mich. Comp. Laws Ann. § 
729.204 (West 2002) (persons selected for 
inclusion on jury list may not be "infirm or 
decrepit"); Tenn.Code Ann. § 22-2-304Cc) 
(1994) (authorizing judges to excuse 
"mentally and physically disabled" persons 
from jury service). 

FNIO. The undisputed fmdings of fact in 
Pennhurst State School and Hospital v. 
Halderman. 451 U.S. 1. IOI S.Ct. 1531, 67 
L.Ed.2d 694 098)), provide another 
example of such mistreatment. See id. at 7. 
101 S.Ct. 1531 ("Conditions at Pennhurst 
are not only dangerous, with the residents 
often physically abused or drugged by staff 
members, but also inadequate for the 
'habilitation' of the retarded"). 

FNl I. E.g., LaFaut v. Smith. 834 F.2d 389, 
394 (C.A.4 1987) (paraplegic inmate unable 
to access toilet facilities); Schmidt v. Odell, 
64 F.Supp.2d 1014 CD.Kan.1999) (double 
amputee forced to crawl around the floor of 
jail). See also, e.g., Key v Grqvson. 179 
F .3d 996 (C.A.6 1999) (deaf inmate denied 
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access to sex offender therapy program 
. allegedly required as precondition for 
· parole). 

FN12. E.g., New York State Assn. for 
Retarded Children, Inc v. Carey, 466 
F.Supp. 487. 504 CE.D.N.Y.1979) 
(segregation of mentally retarded students 
with hepatitis B); Mills v. Board of Ed. of 
District of Columbia, 348 F.Supp. 866 
(D.D.C. 1972) (exclusion of mentally 
retarded students from public school 
system). See also, e.g., Robertson v. Granite 

. City Community Unit School Dist. No. 9. 

. 684 F.SUPP. 1002 (S.D.Ill.1988) 
' ( elementary~school student with AIDS 
excluded from attending regular education 
classes or participating in extracurricular 
activities); Thomas v. Atascadero Unified 
School Dist.. 662 F.Supp. 376 
(C.D.Cal.1986) (kindergarten student with 
AIDS excluded from class). 

FN13. E.g., Doe v. Rowe. 156 F.Supp,2d 35 
CD .Me.2001) (disenfranchisement of persons 
under guardianship by reason of mental 
illness). See also, e.g., New York ex rel. 
Spitzer v. County ofDelawore. 82 F.Supp.2d 
12 CN.D.N.Y.2000) (mobility-impaired 
voters unable to access county polling 
places). 

FN14. E.g., Ferrell v. Estelle. 568 F.2d 
1128, 1132-1133 CC.A.5) (deaf criminal 
defendant denied interpretive services), 
opinion withdrawn as moot, 573 F.2d 867 
(C.A.5 1978); State v. Schaim. 65 Ohio 
St.3d 51, 64. 600 N .E.2d 661, 672 0 992) 
(same); People v. Rivera. 125 Misc.2d 516, 
528. 480 N.Y.S.2d 426, 434 CSup.Ct.1984) 
(same). See also, e.g., Lqyton v. Elder. 143 
F.3d 469. 470-472 (C.A.8 1998) (mobility
impaired litigant excluded from a county 
quorum court session held on the second 
floor of an inaccessible courthouse); 
Matthews v. Jefferson, 29 F.Supp.2d 525. 
533-534 CW.D.Ark.1998) (wbeelchair
bound litigant had to be carried to the 
second floor of an inaccessible courthouse, 
from which he was unable to leave to use 
restroom facilities or obtain a meal, and no 

arrangements were made to carry him 
downstairs at the end of the day); Pomerantz 
v. County of Los Angeles. 674 F.2d 1288. 
1289 CC.A.9 1982) (blind persons 
categorically excluded from jury service); 
Galloway v. Superior Court of District of 
Columbia. 816 F.Supp, 12 (D.D.C. 1993) 
(same); Delong v. Brumbaugh. 703 F.Supp. 
399, 405 CW.D.Pa.1989) (deaf individual 
excluded from jury service); People v. 
Green. 148 Misc.2d 666. 669, 561 N.Y.S.2d 
130. 133 CCtv.Ct.1990) (prosecutor 
exercised peremptory strike against 
prospective juror solely because she was 
hearing impaired) . 

*526 This pattern of disability discrimination 
persisted despite several federal and state legislative 
efforts to address it. In the deliberations that led up to 
the enactment of the ADA, ·congress identified 
important shortcomings in existing laws that rendered 
them "inadequate to address the pervasive problems 
of discrimination that people with disabilities are 
facing." S.Rep. No. 101-116, at 18. See also 
H.R.Rep. No. 101-485, pt. 2. at 47, U.S.Code Cong. 
& Adm in.News I 990, pp. 303, 329.flill It also 
uncovered further evidence of those shortcomings, in 
the fonn of hundreds of examples of unequal 
treatment of persons with disabilities by States and 
their political subdivisions. See Garrett 531 U.S .. at 
379. 121 S.Ct. 955 (BREYER, J., dissenting). See 
also id. at 391. 121 S.Ct. 955 (App. C to opinion of 
BREYER, J., dissenting). As the Court's opinion in 
Garrett observed, the "overwhelming majority" of 
these examples concerned discrimination in the 
administration of public programs and services. fJL. 
at 371, n. 7, 121 S.Ct. 955; Government's Lodging 
in Garrett, O.T.2000, No. 99-1240 (available in 
Clerk of Court's case file). 

FN15. For a comprehensive discussion of 
the shortcomings of state disability 
discrimination statutes, see Colker & Milani, 
The Post-Garrett World: Insufficient State 
Protection against Disability Discrimination. 
53 Afa. L.Rev. 1075 (2002). 

*527 With respect to the particular services at issue 
in this case, Congress learned that many individuals, 
in many States across the country, were being 
excluded from courthouses and court proceedings by 
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reason of their disabilities. A report before Congress 
showed that some 76% of public services and 
programs housed in state-owned buildings were 
inaccessible to and unusable by persons with 
disabilities, even taking into account the possibility 
that the services and programs **1991 might be 
restructured or relocated to other parts of the 
buildings. U.S. Commission on Civil Rights, 
Accommodating the Spectrum oflndividual Abilities 
39 {1983). Congress itself heard testimony from 
persons with disabilities who described the physical 
inaccessibility of local courthouses. Oversight 
Hearing on R.R. 4498 before the House 
Subcommittee on Select Education of the Committee 
on Education and Labor, I OOth Cong., 2d Sess., 40-
41, 48 (1988). And its appointed task force heard 
numerous examples of the exclusion of persons with 
disabilities from state judicial services and programs, 
including exclusion of persons with visual 
impairments and hearing impairments from jury 
service, failure of state and local goverrunents to 
provide interpretive services for the hearing impaired, 
failure to permit the testimony of adults with 
developmental disabilities in abuse cases, and failure 
to make courtrooms accessible to witnesses with 
physical disabilities. Government's Lodging in 
Garrett, OT.2000, No. 99-1240. See also Task Force 
on the Rights and Empowerment of Americans with 
Disabilities, From ADA to Empowerment (Oct. 12, 
1990).flfil . 

FN16. THE CHIEF JUSTICE dismisses as 
"irrelevant" the portions of this evidence 
that concern the conduct of nonstate 
governments. Post, at 1999-2000 (dissenting 
opinion). This argument rests on the 
mistaken premise that a valid exercise of 
Congress' .§_j_ power must always be 
predicated solely on evidence of 
constinitional violations by the States 
themselves. To operate on that premise in 
this case would be particularly inappropriate 
because this case concerns the provision of 
judicial services, an area in which local 
govenunents are typically treated as "arm [s] 
of the State" for Eleventh Amendment 
purposes, Mt. Healtlrv Citv Bd. of Ed. v. 
Doyle, 429 U.S. 274, 280. 97 S.Ct. 568, 50 
L.Ed.2d 471 Cl 977), and thus enjoy 
precisely the same immunity from 
unconsented suit as the States. See, e.g., 
Callahan v. Philadelphia. 207 F .3d 668, 

670-674 CC.A.3 2000) (municipal court is an 
"arm of the State" entitled to Eleventh 
Amendment immunity); Kellv v. Municipal 
Courts, 97 F .3d 902, 907-908 CC.A. 7 1996) 
(same); Franceschi v. Schwartz, 57 F.3d 
828, 831 CC.A.9 1995) (same). Cf. Garrett. 
531 U.S .. at 368-369. 121 S.Ct. 955. 

In any event, our cases have recognized 
that evidence of constitutional violations 
on the part of nonstate governmental 
actors is relevant to the .§2 inquiry. To be 
sure, evidence of constitutional violations 
by the States themselves is particularly 
important when, as in Florida Prepaid 
Postsecondary Ed. Expense Bd. v. College 
Savings Bank, 527 U.S. 627, 119 S.Ct. 
2199. 144 L.Ed.2d 575 Cl999), Kimel v. 
Florida Bd. of Regents. 528 U.S. 62. 120 
S.Ct. 63 L 145 L.Ed.2d 522 (2000). and 
Garrett, the sole purpose of reliance on .§. 
J_ is to place the States on equal footing 
with private actors with respect to their 
amenability to suit. But much of the 
evidence in South Carolina v. 
Katzenbach, 383 U.S. 301, 312-315, 86 
S.Ct. 803, 15 L.Ed.2d 769 (1966), to 
which THE CHIEF JUSTICE favorably 
refers, post, at 2003, involved the conduct 
of county and city officials, rather than the 
States. Moreover, what THE CHIEF 
JUSTICE calls an "extensive legislative 
record documenting States' gender 
discrimination in employment leave 
policies" in Nl!Vada Dept. of Human 
Resources v. Hibbs. 538 U.S. 721, 123 
S.Ct. 1972, 155 L.Ed.2d 953 (2003), post, 
at 2003, in fact contained little specific 
evidence of a pattern of unconstitutional 
discrimination on the part of the States. 
Indeed, the evidence before the Congress 
that enacted the FMLA related primarily 
to the practices . of private-sector 
employers and the Federal Government. 
See Hibbs 538 U.S .. at 730-735, 123 
S.Ct. 1972. See also id .. at 745-750, 123 
S.Ct. 1972 (KENNEDY, J., dissenting). 

*528 Given the sheer volume of evidence 
demonstrating the nature and extent of 
unconstitutional discrimination against persons with 
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disabilities in the provision of public services, the 
dissent's contention that the record is insufficient to 
justify Congress' exercise of its prophylactic power is 
puzzling, to say the least. Just last Term in Hibbs, we 
approved the family-care leave provision of the 
FMLA as valid Ll legislation based primarily on 
evidence of disparate provision of parenting leave, 
little of which concerned unconstitutional state 
conduct. **1992538 U.S .. at 728-733, 123 S.Ct. 
1972.flill We explained that *529 because the 
FMLA was targeted at sex-based classifications, 
which are subject to a heightened standard of judicial 
scrutiny, "it was easier for Congress to show a 
pattern of state constitutional violations" than in 
Garrett or Kimel, both of which concerned legislation 
that targeted classifications subject to rational-basis 
review. 538 U.S., at 735-737. 123 S.Ct. 1972. Title 
II is aimed at the enforcement of a variety of basic 
rights, including the right of access to the courts at 
issue in this case, that call for a standard of judicial 
review ~i· least as searching, and in some cases more 
searching, than the standard that applies to sex-based 
classifications. And in any event, the record of 
constitutional violations in this case-including 
judicial flndings of unconstitutional state action, and 
statistical, legislative, and anecdotal evidence of the 
widespread exclusion of persons with disabilities 
from the enjoyment of public services-far exceeds the 
record inHibbs. 

FNl 7. Specifically, we relied on (1) a 
Senate Report citation to a Bureau of Labor 
Statistics survey revealing disparities in 
private-sector provision of parenting leave 
to men and women; (2) submissions from 
two sources at a hearing on the Parental and 
Medical Leave Act of 1986, a predecessor 
bill to the FMLA, that public-sector parental 
leave polices " 'diffe[r] little' " from 
private-sector policies; (3) evidence that 15 
States provided women up to one year of 
extended maternity leave, while only 4 
States provided for similarly extended 
paternity leave; and (4) a House Report's 
quotation of a study that fo1U1d that failure to 
implement uniform standards for parenting 
leave would " 'leav[e] Federal employees 
open to discretionary and possibly 1U1equal 
treatment,' " H.R.Rep. No. I 03-8. pt. 2. p. 
11 C1993l. Hibbs, 538 U.S .. at 728-733, 123 
S.Ct. 1972. 

The conclusion that Congress drew from this body of 
evidence is set forth in the text of the ADA itself: 
"[D]iscrimination against individuals with disabilities 
persists in such critical areas as ... education, 
transportation, communication, recreation, 
institutionalization, health services, voting, and 
access ta public services." 42 U.S.C. § 12IOl(a)(3) 
(emphasis added). This finding, together with the 
extensive record of disability discrimination that 
underlies it, makes clear beyond peradventure that 
inadequate provision of public services and access to 
public facilities was an appropriate subject for 
prophylactic legislation. 

*530V 

ill The only question that remains is whether Title II 
is an appropriate response to this history and pattern 
of unequal treatment. At the ou!Set, we must 
determine the scope of that inquiry. Title II-unlike 
RFRA, the Patent Remedy Act, and the other statutes 
we have reviewed for validity under Ll-reaches a 
wide array of official conduct in an effort to enforce 
an equally wide array of constitutional guarantees. 
Petitioner urges us both to examine the broad range 
of Title II's applications all at once, and to treat that 
breadth as a mark of the law's invalidity. According 
to petitioner, the fact that Title II applies not only to 
public education and voting-booth access but also to 
seating at state-owned hockey rinks indicates that 
Title II is not appropriately tailored to serve its 
objectives. But nothing in our case law requires us to 
consider Title II, with i!S wide variety of applications, 
as an undifferentiated whole.flill Whatever might be 
said •• 1993 about Title Il's other applications, the 
question presented in this case is not whether 
Congress can *531 validly subject the States to 
private suits for money damages for failing to 
provide reasonable access to hockey rinks, or even to 
voting booths, but whether Congress had the power 
under U to enforce the constitutional right of access 
to the courts. Because we find that Title II 
unquestionably is valid U legislation as it.applies to 
the class of cases implicating the accessibility of 
judicial services, we need go no further. See United 
States v. Raines, 362 U.S. 17. 26. 80 S.Ct. 519, 4 
L.Ed.2d 524 Cl 960) . .EW..2 

FN18. Contrary to THE CHIEF JUSTICE, 
post, at 2005, neither Garrett nor Florida 
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Prepaid lends support to the proposition that 
the Boerne test requires courts in all cases to 
"measur[ e) the full breadth of the statute or 
relevant provision that Congress enacted 
against the scope of the constitutional right 
it purported to enforce." In fact, the 
decision in Garrett, which severed Title I of 
the ADA from Title II for purposes of the .§. 
2. inquiry, demonstrates that courts need not 
examine "the .full breadth of the statute" all 
at once. Moreover, Garrett and Florida. 
Prepaid, like all of our other recent U 
cases, concerned legislation that narrowly 
targeted the enforcement of a single 
constitutional right; for that reason, neither 
speaks to the issue presented in this case. 

Nor is THE CHIEF nJSTICE's approach 
compelled by the nature of the Boerne 
inquiry. The answer to the question 

. Boerne asks-whether a piece of legislation 
attempts substantively to redefine a 
constitutional guarantee-logically focuses 
on the manner in which the legislation 
operates to enforce that particular 
guarantee. It is unclear what, if anything, 
examining Title H's application to hockey 
rinks or voting booths can tell us about 
whether Title II substantively redefines 
the right of access to the courts. 

FN19. In Raines, a State subject to suit 
under the Civil Rights Act of 1957 
contended that the law exceeded Congress' 
power to enforce the Fifteenth Amendment 
because it prohibited "any person," and not 
just state actors, from interfering with voting 
rights. We rejected that argument, 
concluding that "if the complaint here called 
for an application of the statute clearly 
constitutional under the Fifteenth 
Amendment, that should have been an end 
to the question of constitutionality." 362 
U.S .. at24-25, 80 S.Ct. 519. 

Congress' chosen remedy for the pattern of exclusion 
and discrimination described above, Title Il's 
requirement of program accessibility, is congruent 
and proportional to its object of enforcing the right of 
access to the courts. The unequal treatment of 
disabled persons in the administration of judicial 

services has a long history, and has persisted despite 
several legislative efforts to remedy the problem of 
disability discrimination. Faced with considerable 
evidence of the shortcomings of previous legislative 
responses, Congress was justified in concluding that 
this "difficult and intractable proble[m]" warranted 
"added prophylactic measures in response." Hibbs, 
538 U.S .. at 737. 123 S.Ct. 1972 (internal quotation 
marks omitted). 

The remedy Congress chose is nevertheless a limited 
one. Recognizing that failure to accommodate 
persons with disabilities will often have the same 
practical effect as outright exclusion, Congress 
required the States to take reasonable measures to 
remove architectural and other barriers to 
accessibility. 42 U .S.C. § 12131(2). But Title !I does 
not require States to employ any and all means to 
make judicial *532 services accessible to persons 
with disabilities, and it does not require States to 
compromise their essential eligibility criteria for 
public programs. It requires only "reasonable 
modifications" that would not fundamentally alter the 
nature of the service provided, and only when the 
individual seeking modification is otherwise eligible 
for the service. Ibid. · As Title II's implementing 
regulations make clear, the reasonable modification 
requirement can be satisfied in a number of ways. In 
the case of facilities built or altered after 1992, the 
regulations require compliance with specific 
architectural accessibility standards. 28 CFR § 
35.151 (2003). But in the case of older facilities, for 
which structural change is likely to be more difficult, 
a public entity may comply with Title II by adopting 
a variety ofless costly measures, including relocating 
services to alternative, accessible sites and assigning 
aides to assist persons with disabilities in accessing 
services. § 35.150(b)(l). Only if **1994 these 
measures are ineffective in achieving accessibility is 
the public entity required to make reasonable 
structural changes. Ibid. And in no event is the entity 
required to undertake measures that would impose an 
undue financial or administrative burden, threaten 
historic preservation interests, or effect a fundamental 
alteration in the nature of the service. §§ 
35. l 50(a)(2), (a)(3). 

This duty to accommodate is perfectly consistent 
with the well-established due process principle that, 
"within the limits of practicability, a State must 
afford to· all individuals a meaningful opportunity to 
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be heard" in its courts. Boddie. 401 U.S .. at 379. 91 
s Ct 780 (internal quotation marks and citation 
omitted).flilQ Our cases hav.e recognized a number 
of affirmative obligations that flow from this 
principle: the duty to waive *533 filing fees in certain 
family-Jaw and criminal cases,flfil the duty to provide 
transcripts to criminal defendants seeking review of 
their convictions,Elill. and the du~o provide counsel 
to certain criminal defendants. Each of these 
cases makes clear that ordinary considerations of cost 
and convenience alone cannot justify a State's failure 
to provide individuals with a meaningful right of 
access tO the courts. Judged against this backdrop, 
Title II's affirmative . obligation to accommodate 
persons with disabilities in the administration of 
justice cannot be said to be "so out of proportion to a 
supposed remedial or preventive object that it cannot 
be understood as responsive to, or designed to 
prevent, unconstitutional behavior." Boerne, 521 
U.S .. at 532. 117 S.Ct. 2157: Kimel. 528 U.S., at 86. 
120 S.Ct. 63 l. l'N24 It is, rather, a reasonable 
P.rophylactic measure, reasonably targeted to a 
legitimate end. 

FN20. Because this case implicates the right 
of access to the courts, we need not consider 
whether Title II's duty to accommodate 
exceeds what the Constitution requires in the 
class of cases that implicate only Cleburne's 
prohibition on irrational discrimination. See 
Garrett, 531 U.S .. at 372. 121 S.g. 955. 

FN21. Baddie v. Connecticut, 401 U.S. 371. 
91 S.Ct. 780, 28 L.Ed.2d 113 0 97 ll 
(divorce filing fee); ML.B. v. S.L. J 519 
U.S. 102. 117 S.Ct. 555. 136 L.Ed.2d 473 
(! 996) (record fee in parental rights 
termination action); Smith v. Bennett, 365 
U.S. 708. 8\ S.Ct. 895. 6 L.Ed.2d 39 0961) 
(filing fee for habeas petitions); Burns v. 
Ohio, 360 U.S. 252. 79 S.Ct. 1164. 3 
L.Ed.2d 1209 0959) (filing fee for direct 
appee.1 in criminal case). 

FN22. Griffin v. Illinois, 351 U.S. 12, 76 
S.Ct. 585, 100 L.Ed. 891 Cl 956). 

FN23, Gideon v. Wainwright. 372 U.S. 335. 
83 S.Ct. 792. 9 L.Ed.2d 799 (1963) (trial 
counsel for persons charged with felony 
offenses); Douglas v. California 372 U.S. 

353, 83 S.Ct. 814, 9 L.Ed.2d 811 (1963) 
(counsel for direct appeals as of right). 

FN24. THE CHIEF JUSTICE contends that 
Title II cannot be understood as remedie.I 
legislation because it "subjects a State to 
liability for failing to make a vast array of 
special accommodations, without regard for 
whether the failure ta accommodate results 
in a constitutional wrong." Past, at 2006 
(emphasis in original). But as we have often 
acknowledged, Congress "is not confined to 
the enactment of legislation that merely 
parrots the precise wording of. the 
Fourteenth Amendment," and may prohibit 
"a somewhat broader swath of conduct, 
including that which is not itself forbidden 
by the Amendment's text." Kimel, 528 U.S .. 
at 81, 120 S.Ct. 631. Cf. Hibbs, 538 U.S. 
721. 123 S.Ct. 1972 (upholding the FMLA 
as valid remedial legislation without regard 
to whether failure to provide the statutorily 
mandated 12 weeks' leave results in a 
violation of the Fourteenth Amendment). 

For these reasons, we conclude that Title II, as it 
applies to the class of cases implicating the 
fundamental right of access*534 to the courts, 
constitutes a valid exercise of Congress' .§2 authority 
to enforce the guarantees of the Fourteenth 
Amendment. The judgment of the Court of Appeals 
is therefore affinned. 

It is so ordered 
**1995 Justice SOUTER, with whom Justice 
GINSBURG joins, concurring. 
I join the Court's opinion subject to the same caveats 
about the Court's recent cases on the Eleventh 
Amendment and .§2 of the Fourteenth that I noted in 
Nevada Dept. of Human Resources v. Hibbs, 538 
U.S. 721. 740. 123 S.Ct. 1972, 155 L.Ed.2d 953 
(2003) (SOUTER, J., concurring). 

Although I concur in the Court's approach applying 
the congruence-and-proportionality criteria to Title II 
of the Americans with Disabilities Act of I 990 as a 
guarantee of access to courts and related rights, I note 
that if the Court engaged in a more expansive enquiry 
as THE CHIEF JUSTICE suggests, post, at 2005 
(dissenting opinion), the evidence to be considered 
would underscore the appropriateness of action under 
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U to ~ddress the situation of disabled individuals 
before the courts, for that evidence would show that 
the judiciary itself has endorsed the basis for some of 
the very discrimination subject to congressional 
remedy under .§_J_. Buck v. Bell. 274 U.S. 200, 47 
S.Ct. 584. 71 L.Ed. 1000 (1927), was not grudging in 
sustaining the constitutionality of the once-pervasive 
practice of involuntarily sterilizing those with mental 
disabilities. See id .. at 207. 47 S.Ct. 584 ("It is better 
for all the world, if instead of waiting to execute 
degenerate offspring for crime, or to let them starve 
for their imbecility, society can prevent thcise who are 
manifestly unfit from continuing their kind .... Three 
generations of imbeciles are enough"). Laws 
compelling sterilization were often accompanied by 
others indiscriminately requiring institutionalization, 
and prohibiting certain individuals with disabilities 
from marrying, from voting, from attending public 
schools, and even from appearing in public. *535 
One administrative action along these lines was 
judicially sustained in part as a justified precaution 
against the very· sight of a child with cerebral palsy, 
Jest he "produc[e] a depressing and nauseating effect'' 
upon others. State ex rel. Beattie v. Board of Ed of 
Antigo. 169 Wis. 231. 232. 172 N.W. 153 Cl919) 
(approving his exclusion from public school).flil 

FN l. See generally Cleburne v. Cleburne 
Living Center. Inc .. 473 U.S. 432. 463-464. 
105 S.Ct. 3249. 87 L.Ed.2d 313 0985) 
(Marshall, J., concurring in judgment in part 
and dissenting in part); Burgdorf & 
Burgdorf, A History of Unequal Treatment: 
The Qualifications of Handicapped Persons 
As A "Suspect Class" ,µnder the Equal 
Protection Clause, 15 Santa Clara Law. 855 
(1975); Brief for United States 17-19. 

Many of these Jaws were enacted to implement the 
quondam science of eugenics, which peaked in the 
1920's, yet the statutes and their judicial vindications 
sat on the books long after eugenics lapsed into 
discredit.fl::ll See U.S. Commission on Civil Rights, 
Accommodating the Spectrum oflndividual Abilities 
19-20 (1983). Quite apart from the fateful inspiration 
behind them, one pervasive fault of these provisions 
was their failure to reflect the "amount of flexibility 
and freedom" required to deal with "the wide 
variation in the abilities and needs" of people with 
disabilities. Cleburne v. Cleburne Living Center Inc., 
473 U.S. 432. 445. 105 S.Ct. 3249. 87 L.Ed.2d 313 

(1985). Instead, like other invidious discrimination, 
they classified people without regard to individual 
capacities, and by that lack of regard did great harm. 
In sustaining the application of Title II today, the 
Court takes a welcome step away from the judiciary's 
prior endorsement of blunt instruments imposing 
legal handicaps. 

FN2. As the majority opinion shows, some 
of them persist to this day, ante, at 1989-
1990, to say nothing of their lingering 
effects on society.**1996 Justice 
GINSBURG, with whom Justice SOUTER 
and Justice BREYERjoin, concurring. 

For the reasons stated by the Court, and mindful of 
Congress' objective in enacting the Americans with 
Disabilities *536 Act-the elimination or reduction of 
physical and social structures that impede people 
with some present, past, or perceived impairments 
from contributing, according to their talents, to our 
Nation's social, economic, and civic life-I join the 
Court's opinion. 

The Americans with Disabilities Act of 1990 (ADA 
or Act), 42 U.S.C. §§ 12101-12213, is a measure 
expected to advance equal-citizenship stature for 
persons with disabilities. See Bagenstos, 
Subordination, Stigma, and "Disability," 86 Va. 
L.Rev. 397. 471 {2000) (ADA aims both to 
"guarante[e] a baseline of equal citiz.enship by 
protecting against stigma and systematic exclusion 
from public and private opportunities, and [to] 
protec[t] society against the loss of valuable talents"). 
As the Court's opinion relates, see ante, at 1984, the 
Act comprises three parts, prohibiting discrimination 
in employment (Title D. public services, programs, 
and activities (Title II), and public accommodations 
(Title III). This case concerns Title II, which controls 
the conduct of administrators of public undertakings. 

Including individuals with disabilities among people 
who count in composing "We the People," Congress 
understood in shaping the ADA, would sometimes 
require not blindfolded equality, but responsiveness 
to difference; not indifference, but accommodation. 
Central to the Act's primary objective, Congress 
extended the statute's range to reach all government 
activities, § 12132 (Title II), and required "reasonable 
modifications to [public actors'] rules, policies, or 
practices," §§ 12131(2)-12132 (Title 11). See also § 
12112(b)(S) (defining discrimination to include the 
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failure to provide "reasonable accommodations") 
(Title I); § 12182(b)(2)(A)(ii) (requiring "reasonable 
modifications in [public accommodations') policies, 
practices, or procedures") (Title Ill); Bagenstos, 
supra. at 435 (ADA supporters sought "to eliminate 
the practic.es that combine with physical and mental 
conditions to create what we call 'disability.' The 
society-wide universal access rules serve this 
function on the macro level, and the 
requirements*537 of individualized ·accommodation 
and modification fill in the gaps on the micro 
level."(footnote omitted)). 

In Olmstead v. L. C .. 527 U.S. 581. 119 S.Ct. 2176; 
144 L.Ed.2d 540 (1999), this Court responded with 
fidelity to the ADA's accommodation theme when it 
held a State accountable for failing to provide 
community residential placements for people with 
disabilities. The State argued in Olmstead that it had 
acted impartially, for it provided no community 
placemei;its for individuals without disabilities. Id. at 
598. 119 S.Ct. 2176. Congress, the Court observed, 
advanced in the ADA "a more comprehensive view 
of the concept of discrimination,"ibid., one that 
embraced failures to provide "reasonable 
accommodations,". id .. at 601, 119 S.Ct. 2176. The 
Court today is similarly faithful to the Act's demand 
for reasonable accommodation to secure access and 
avoid exclusion. 

Legislation calling upon all government actors to 
respect the dignity of individuals with disabilities is 
entirely compatible with our Constitution's 
commitment to federalism, properly conceived. It 
seems to, me not conducive to a harmonious federal 
system to require Congress, before it exercises 
authority under U of the Fourteenth Amendment, 
essentially to indict each State for disregarding the 
equal-citizenship stature of persons with disabilities. 
0 1997 But see post, at 2012 (SCALIA, J., 
dissenting) ("Congress may impose prophylactic U 
legislation only upon those particular States in which 
there bas been an identified history of relevant 
constitutional violations."); Nevada Dept. o(Human 
Resources y. Hibbs, 538 U.S. 721, 743. 123 S.Ct. 
1972. 155 L.Ed.2d 953 (2003) (SCALIA, J., 
dissenting) (to be controlled by U legislation, State 
"can demand that It be shown to have been acting in 
violation of the Fourteenth Amendmenf' (emphasis 
in original)). Members of Congress are 
understandably reluctant to condemn their own States 

as constitutional violators, complicit in maintaining 
the isolated and unequal status of persons with 
disabilities. I would not disann a National Legislature 
for resisting an *538 adversarial approach to 
lawmaking better suited to the courtroom. 

As the Court's opinion documents, see ante, at 1989-
1992, Congress considered a body of evidence 
showing that in diverse parts of our Nation, and at 
various levels of government, persons with 
disabilities encounter access barriers to public 
facilities and services. That record, the Court rightly 
bolds, at least as it bears on access to courts, sufficed 
to warrant the barrier-lowering, dignity-respecting 
national solution the People's representatives in 
Congress elected to order. 

Chief Justice REHNQUIST, with whom Justice 
KENNEDY and Justice THOMAS join, dissenting. 
In Board of Trustees of Univ. of Ala. v. Garrett, 531 
U.S. 356. 121 S.Ct. 955, 148 L.Ed.2d 866 (2001), we 
held that Congress did not validly abrogate States' 
Eleventh Amendment immunity when it enacted Title 
I of the Americans with Disabilities Act of 1990 
(ADA or Act), 42 U.S.C. §§ 12111-12117. Today, 
the Court concludes that Title II of that Act, li 
12131-12165, does validly abrogate that immunity, at 
least iiisofar "as it applies to the class of cases 
implicating the fundamental right of access to the 
courts." Ante, at 1994. Because today's decision is 
irreconcilable with Garrett and the well-established 
principles it embodies, I dissent. 

The Eleventh Amendment bars private lawsuits in. 
federal court against an unconsenting State. E.g., 
Nevada Dept. of Human Resources v. Hibbs, 538 
U.S. 721. 726. 123 S.Ct. 1972, 155 L.Ed.2d 953 
(2003); Garrett. supra, at 363, 121 S.Ct. 955; Kimel 
v. Florida Bd. ofRegents, 528 U.S. 62, 73. 120 S.Ct. 
631. 145 L.Ed.2d 522 (2000). Congress may 
overcome States' sovereign immunity and authorize 
such suits only if it unmistakably expresses its intent 
to do so, and only if it "acts pursuant to a valid 
exercise of its power under U of the Fourteenth 
Amendment." Hibbs. supra, at 726, 123 S.Ct. 1972. 
While the Court correctly holds that Congress 
satisfied the first prerequisite, ante, at 1985. I 
disagree with its conclusion that Title II is valid U 
enforcement legislation. 

*539 Section 5 of the Fourteenth Amendment grants 
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Congress the authority "to enforce, by appropriate 
legislation," the familiar substantive guarantees 
contained in § I of that Amendment. U.S. Const., 
Arndt. 14, § I ("No State shall ... deprive any person 
of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the 
equal protection of the laws"). Congress' power to 
enact" 'appropriate' " enforcement legislation is not 
limited to "mere legislative repetition" of this Court's 
Fourteenth Amendment jurisprudence. Garrett. 
supra. at 365. 121 S.Ct. 955. Congress may 
"remedy" and "deter" state violations of 
constitutional rights by "prohibiting a somewhat 
broader swath of conduct, including that which is not 
itself forbidden by the Amendment's text." Hibbs, 
538 U.S.. at 727, 123 S.Ct. 1972 (internal 
quotation°1998 marks omitted). Such 
"prophylactic" legislation, however, "must be an 
appropriate remedy for identified constitutional 
violations, not 'an attempt to substantively redefine 
the States' legal obligations.' " Id .. at 727-728. 123 
S.Ct. 1972 (quoting Kimel supra, at 88. 120 S.Ct. 
631); Citv of Boerne v. Flores, 521 U.S. 507, 525, 
117 S.Ct. 2157, 138 L.Ed.2d 624 (1997) 
(enforcement power is "corrective or preventive, not 
definitional"). To ensure that Congress does not 
usurp this Court's responsibility to define the 
meaning of the Fourteenth Amendment, valid U 
legislation must exhibit " 'congruence and 
proportionality between the injury to be prevented or 
remedied and the means adopted to that end.' " 
Hibbs. supra, at 728. 123 S.Ct. 1972 (quoting Qo!...Q[ 
Boerne. supra at 520. 117 S.Ct. 2157). While the 
Court today pays lipservice to the " 'congruence and 
proportionality' " test, see ante, at 1986, it applies it 
in a manner inconsistent with our recent precedents. 

In Garrett, we conducted the three-step inquiry first 
enunciated in City of Boerne to determine whether 
Title I of the ADA satisfied the congruence-and
proportionality test. A faithful application of that test 
to Title. II reveals that it too " 'substantively 
redefine[s],' " rather than permissibly enforces, the 
rights protected by the Fourteenth Amendment. 
Hibbs. supra, at 728, 123 S.Ct. 1972. 

*540 The first step is to "identify with some 
precision ~e scope of the constitutional right ~t 
issue." Garrett. supra. at 365. 121 S.Ct. 955. This 
task was easy in Garrett, Hibbs, Kimel, and City of 
Boerne because the statutes in those cases sought to 

enforce only one constitutional right. In Garrett, for 
example, the statute addressed the equal protection 
right of disabled persons to be free from 
unconstitutional employment discrimination. 53 J 
U.S .. at 365, 121 S.Ct. 955. See also Hibbs. supra. 
at 728. 123 S.Ct. 1972 ("The [Family and Medical 
Leave Act of 1993 (FMLA) ] aims to protect the right 
to be free from gender-based discrimination in the 
workplace"); Kimel. supra. at 83. 120 S.Ct. 631 (right 
to be free from unconstitutional age discrimination in 
employment); Cirv of Boerne, supra. at 529. 117 
S.Ct. 2157 (right of free exercise of religion}. The 
scope of that right, we explained, is quite limited; 
indeed, the Equal Protection Clause permits a State to 
classify on· the basis of disability so long as it has a 
rational basis for doing so. Garrell. supra, at 366-
368. 121 S.Ct. 955 (discussing Cleburne v. Cleburne 
Living Center. Inc .. 473 U.S. 432. 105 S.Ct. 3249, 87 
L.Ed.2d 313 (1985)); see also ante, at 1988. 

In this case, the task of identifying the scope of the 
relevant constitutional protection is more difficult 
because Title II purports to enforce a panoply of 
constitutional rights of disabled persons: not only the 
equal protection right against irrational 
discrimination, but also certain rights protected by 
the Due Process Clause. Ante, at 1988. However, 
because the Court ultimately upholds Title ll"as it 
applies to the class of cases implicating the 
fundamental right of access to the courts,"ante, at 
1994, the proper inquiry focuses on the scope of 
those due process rights. The Court cites four access
to-the-courts rights that Title II purportedly enforces: 
(1) the right of the criminal defendantto be present at 
all critical stages of the trial, Farella v. California. 
422 U.S. 806. 819. 95 S.Ct. 2525. 45 L.Ed.2d 562 
(1975); (2) the right of litigants to have a 
"meaningful opportunity to be heard" in judicial 
proceedings, Boddie v. Connecticut. 40 J U.S. 371. 
379. 91 S.Ct. 780. 28 L.Ed.2d 113 (197 ll; (3) the 
right of the criminal defendant to trial by a jury 
composed *541 of a fair cross section of the 
community, **1999Tqylor v. Louisiana, 419 U.S. 
522. 530. 95 S.Ct. 692. 42 L.Ed.2d 690 Cl 975l; and 
( 4) the public right of access to criminal proceedings, 
Press-Enterprise Co. v. Superior Court of Cal.. 
County of Riverside. 478 U.S. I, 8-15, 106 S.Ct. 
2735. 92 L.Ed.2d 1 (1986). Ante, at 1988. 

Having traced the "metes and bounds" of the 
constitutional rights at issue, the next step in the 
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congru~nce-and-proportionality inquiry requires us to 
examine whether Congress "identified 11 history and 
pattern". of violations of these constitutional rights by 
the States with respect to the disabled. Garrett. 531 
U.S .. at 368, 121 S.Ct. 955. This step is crucial to 
detennining whether Title II is a legitimate attempt to 
remedy or prevent actual constitutional violations ·by 
the States or an illegitimate attempt to rewrite the 
constitutional provisions it purports to enforce. 
Indeed, "Congress' Li authority is appropriately 
exercised only in response to state transgressions." 
Ibid (emphasis added). But the majority identifies 
nothing ,in the legislative record that shows Congress 
was responding to widespread violations of the due 
process rights of disabled persons. 

Rather than limiting its discussion of constitutional 
violations to the due process rights on which it 
ultimately relies, the majority sets out on a wide
rariging.account of societal discrimination against the 
disabled; Ante, at 1988-1990. This digression 
recounts' historical discriniination against the disabled 
through.1 institutionalization laws, restrictions on 
marriage, voting, and public education, conditions in 
mental hospitals, and various other forms of unequal 
treatment in the administration of public programs 
and services. Some of this evidence would be 
relevant. if the Court were considering the 
constitutionality of the statute as a whole; but the 
Court rejects that apEfioach in favor of a narrower 
"as-applied" inquiry. We discounted much the 
same type of outdated, generalized evidence in 
Garrett as unsupportive of *542 Title l's ban on 
employment discrimination. 531 U.S .. at 368-3 72. 
121 S.Ct. 955; see also Citv o(Boerne. 521 U.S .. at 
530, 117 S.Ct. 2157 (noting that the "legislative 
record lacks . .. modem instances of ... religious 
bigotry"). The evidence here is likewise irrelevant to 
Title H's purported enforcement of due process 
access-to-the-courts rights. 

FNl. For further discussion of the propriety 
of this approach, see infra, at 2004-2005. 

Even if it were proper to consider this broader 
category of evidence, much of it does not concern 
unconstitutional action by the States. The bulk of 
the Court's . evidence concerns discrimination by 
nonstate governments, rather than the States 
themselves . .rnz. We have repeatedly held that such 
evidence · is irrelevant to the inquiry whether 

Congress has validly abrogated Eleventh Ameni:lment 
immunity, a privilege enjoyed only by the sovereign 
States. Garrett. supra. at 368-369, 121 S.Ct. 955: 
Florida Prepaid Postsecondary Ed Expense Bd v. 
College Savings Bank, 527 U.S. 627. 640, 119 S.Ct. 
2199, 144 L.Ed.2d 575 (1999); Kimel. 528 U.S .. at 
89. 120 S.Ct. 631. Moreover, the majority today 
cites the same congressional task force evidence we 
rejected in Garrell. "*2000 Ante, at 1990 (citing 
Garrett. supra, at 379. 121 S.Ct. 955 (BREYER, J., 
dissenting), and 531 U.S .. at 391-424. 121 S.Ct. 955 
(App. C to opinion of BREYER, J., dissenting) 
(chronicling instances of "unequal treatmenf' in the 
"administration of public programs")). As in Garrett, 
this "unexamined, anecdotal" evidence does not 
suffice. 531 U.S .. at 370, 121S.Ct.955. Most of the 
brief anecdotes do not involve States at all, and those 
that do are ·not sufficiently detailed to determine 
whether the instances of "unequal treatment" were 
irrational, and thus unconstitutional · under our 
decision in Cleburne. Garrett. supra. at 3 70-371, 121 
S.Ct. 955. *543 Therefore, even outside the 
"access to the courts" context, the Court identifies 
few, if any, constitutional violations perpetrated by 
the States against disabled persons.llil 

FN2. E.g., ante, at 1989 (citing Cleburne v. 
Cleburne Living Center. Inc .. 473 U.S. 432. 
105 S.Ct. 3249, 87 L.Ed.2d 313 (1985) 
(irrational discrimination by city zoning 
board)); ante, at 1990, n. 13 (citing New 
York ex rel. Spitzer v. County o(Delaware. 
82 F.Supp.2d 12 <N.D.N.Y.2000) (ADA 
lawsuit brought by State against a county)); 
ante, at 1989-1990, n. 12 (citing four cases 
concerning local school boards' 
unconstitutional actions); ante, at 1989, n. 
11 (citing one case involving conditions in 
federal prison and another involving a 
county jail inmate); ante, at 1990 (referring 
to "hundreds of examples of unequal 
treatment ... by States and their political 
subdivisions" (emphasis added)). 

FN3. The majority obscures this fact by 
repeatedly referring to congressional 
findings of "discrimination" and "unequal 
treatment." Of course, generic fmdings of 
discrimination and unequal treatment vel 
non are insufficient to show a pattern of 
constitutional violations where rational-
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basis scrutiny applies. Board of Trustees of 
Univ. ofA!a. v. Garrett, 531 U.S. 356, 370, 
121 S.Ct. 955, 148 L.Ed.2d 866 (2001). 

With respect to the due process "access to the courts" 
rights on which the Court ultimately relies, Congress' 
failure to identify a pattern of actual constitutional 
violations by the States is even more striking. Indeed, 
there is nothing in the legislative record or statutory 
findings to indicate that disabled persons were 
systematically denied the right to be present at 
criminal trials, denied the meaningful opportunity to 
be heard in civil cases, unconstitutionally excluded 
from jury service, or denied the right to attend · 
criminal trials.fl!! 

FN4. Certainly, respondents Lane and Jones 
were not denied these constitutional rights. 
The majority admits that Lane was able to 
attend the initial hearing of his criminal trial. 
Ante, at 1982.Lane was arrested for failing 
to appear at his second hearing only after he 
refused assistance from officers dispatched 
by the court to help him to the courtroom. 
Ante, at 1982.The court conducted a 
preliminary hearing in the first-floor library 
to accommodate Lane's disability, App. to 
Pet. for Cert. 16, and later offered to move 
all further proceedings in the case to a 
handicapped-accessible courthouse in a 
nearby town. In light of these facts, it can 
hardly be said that the State violated Lane's 
right to be present at his trial; indeed, it 
made affirmative attempts to secure that 
right. Respondent Jones, a disabled court 
reporter, does not seriously contend that she 
suffered a constitutional injury. 

The Court's attempt to disguise the Jack of 
congressional documentation with a few citations to 
judicial decisions cannot retroactively provide 
support for Title II, and in any event, fails on its own 
terms. See, e.g., Garrett. 531 U.S .. at 368: 121 S.Ct. 
955 ("[W]e examine whether Congress identified a 
history and pattern" of constitutional violations); 
ibid. ("The legislative record (3)27 fails to show that 
Congress did in fact identify * 544 a pattern" of 
constitutional violations (emphases added)). Indeed, 
because this type of constitutional violation occurs in 
connection with litigation, it is particularly telling 
that the majority is able to identify only two reported 

cases finding that a disabled i:filrson's federal 
constitutional rights were violated. See ante, at 
1990, n. 14 (citing Ferrell v. Estelle. 568 F.2d 1128. 
1132-1133 (C.A.5), opinion withdrawn as moot, 573 
F.2d 867 0 978); People v. Rivera. 125 Misc.2d 516, 
528. 480 N.Y.S.2d 426, 434 (Sup.Ct.1984)).fllli 

FN5. As two Justices noted in Garrett, if the 
States were violating the due process rights 
of disabled persons, "one would have 
expected to find in decisions of the courts ... 
extensive litigation and discussion of the 
constitutional violations." 531 U.S., at 376. 
121 S.Ct. 955 (KENNEDY, J., joined by 
O'CONNOR, J., concurring). 

FN6. The balance of the Court's citations 
refer to cases arising after enactment of the 
ADA or do not contain findings of federal 
constitutional violations. Ante, at 1990, n. 14 
(citing Lavton v. Elder, 143 F.3d 469 (C.A.8 
1998) (post-ADA case finding ADA 
violations only); Matthews v. Jefferson. 29 
F.Sllpp.2d 525 (W.D.Ark.1998) (same); 
Galloway v. Superior Court. 816 F.Supp. 12 
CD.D.C .. 1993) (same); State v. Schaim. 65 
Ohio St.3d 51, 600 N.E.2d 661 (1992) 
(remanded for hearing on constitutional 
issue); People v. Green. 148 Misc.2d 666. 
561 N.Y.S.2d 130 (Ctv. Ct.1990) (finding 
violation of state constitution only); Delong 
v. Brumbaugh. 703 F.Supp. 399 
(W.D.Pa.1989) (statute upheld against facial 
constitutional challenge; Rehabilitation Act 
of 1973 violations only); Pomerantz v. Los 
Angeles County. 614 F.2d 1288 (C.A.9 
1982) (Rehabilitation Act of 1973 claim; 
challenged jury-service statute later 
amended)). Accordingly, they offer no 
support whatsoever for the notion that Title 
II is a valid response to documented 
constitutional violations. 

.. 2001 Lacking any real evidence that Congress was 
responding to actual due process violations, the 
majority relies primarily on three items to justify its 
decision: (I) a 1983 U.S. Civil Rights Commission 
Report showing that 76% of "public services and 
programs housed in state-owned buildings were 
inaccessible" to persons with disabilities, ante, at 
1990; (2) testimony before a House subcommittee 
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regarding the "physical inaccessibility" of local 
courthouses, ante, at 1991; and (3) evidence 
submitted to Congress' designated ADA task *545 
force that purportedly contains "numerous examples 
of the exclusion of persons with disabilities from 
state judicial services and programs." Ibid 

On closer examination, however, the Civil Rights 
Commission's finding consists of a single conclusory 
sentence in its report, and it is far from clear that its 
finding even includes courthouses. The House 
subcommittee report, for its part, contains the 
testimony of two witnesses, neither of whom reported 
being denied the right to be present at constitutionally 
protected court proceedings.fl::l1 Indeed, the 
witnesses' testimony, like the U.S. Commission on 
Civil Rights Report, concerns only physical barriers 
to access, and does not address whether States either 
provided means to overcome those barriers or 
al!ernative locations for proceedings involving 
disabled. persons. Cf. n. 4, supra (describing 
alternative means of access offered to respondent 
Lane). · 

FN7. Oversight Hearing on H.R. 4498 
before the House Subcommittee on Select 
Education of the Committee on Education 
and Labor, 1 OOth Cong., 2d Sess., 40-41 
(1988) (statement of Emeka Nwojke) 
(explaining that he encountered difficulties 
appearing in court due to physical 
·characteristics of the courthouse and 
'courtroom and the rudeness of court 
employees); id., at 48 (statement of Ellen 
Telker) (blind attorney "know[s] of at least 
one courthouse in New Haven where the 
elevators do not have tactile markings"). 

Based on the majority's description, ante, at 1990· 
1991, the report of the ADA Task Force on the 
Rights and Empowerment of Americans with 
Disabilities sounds promising. But the report itself 
says nothing about any disabled person being denied 
access to court. The Court thus apparently relies 
solely on a general citation to the Government's 
Lodging in Garrett, O.T.2000, No. 99-1240, which, 
amidst thousands of pages, contains only a few 
anecdotal handwritten reports of physically 
inaccessible courthouses, again with no mention of 
whether States provided alternative means of access. 
This evidence, moreover, was submitted not to 

Congress, but only to the task force, which itself 
made no *546 findings regarding disabled persons' 
access to judicial proceedings. Cf. Garrett, 531 U.S .. 
at 370-371, 121 S.Ct. 955 (rejecting anecdotal task 
force evidence for similar reasons). As we noted in 
Garrett, "had Congress truly understood this [task 
force] information as reflecting a pattern of 
unconstitutional behavior by the States, one would 
expect some mention of "*2002 that conclusion in 
the Act's legislative findings." Id., at 371. 121 S.Ct. 
955. Yet neither the legislative findings, nor even 
the Committee Reports, contain a single mention of 
the seemingly vital topic of access to the courts.fl::ll 
Cf. ibid; Florida Prepaid, 527 U.S., at 641, 119 
S.Ct. 2199 (observing that Senate Report on Patent 
and Plant Variety Protection Remedy Clarification 
Act (Patent Remedy Act) "contains no evidence that 
unremedied patent infringement by States had 
become a problem of national import''). To the 
contrary, ·the Senate Report on the ADA observed 
that "[a]IJ states currently mandate accessibility in 
newly constructed state-owned public buildings." 
S.Rep. No. 101-116, p. 92 (1989). 

FNS. The majority rather peculiarly points 
to Congress' finding that " 'discrimination 
against individuals with disabilities persists 
in such critical areas as ... access to public 
services ' " as evidence that Congress 
sought to vindicate the due process rights of 
disabled persons. Ante, at 1992 (quoting 42 
U.S.C. § 1210Ha)(3) (emphasis added by 
the Court)). However, one does not usually 
refer to the right to attend a judicial 
proceeding as "access to [a] public 
servic(e].'' Given the lack of any ·concern 
over courthouse accessibility issues in the 
legislative history, it is highly unlikely that 
this legislative finding obliquely refers to 
state violations of the due process rights of 
disabled persons to attend judicial 
proceedings. 

Even if the anecdotal evidence and conclusory 
statements relied on by the majority could be 
properly considered, the mere existence of an 
architecturally "inaccessible" courthouse-i.e., one a 
disabled person cannot utilize without assistance· 
does not state a constitutional violation. A violation 
of due process occurs only when a person is actually 
denied the constitutional right to access a given 
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judicial proceeding. We have never held that a person 
has a constitutional right to make his way into a 
courtroom without any *547 external assistance. 
Indeed, the fact that the State may need to assist an 
individual to attend a hearing has no bearing on 
whether the individual successfully exercises his due 
process right to ·be present at the proceeding. Nor 
does an "inaccessible" courthouse violate the Equal 
Protection Clause, unless it is irrational for the State 
not to alter the courthouse to make it "accessible." 
But financial considerations almost always furnish a 
rational basis for a State to decline to make those 
alterations. See Garrett. 531 U.S .. at 372. 121 S.Ct. 
955 (noting that it would be constitutional for an 
employer to "conserve scarce financial resources" by 
hiring employees who can use existing facilities 
rather than making the facilities accessible to 
disabled employees). Thus, evidence regarding 
inaccessible courthouses, because it is not evidence 
of constitutional violations, provides no basis to 
abrogate States' sovereign immunity. 

The near-total lack of actual constitutional violations 
in the congressional record is reminiscent of Garrett, 
wherein we found that the same type of minimal 
anecdotal evidence "f[e]ll far short of even 
suggesting the pattern of unconstitutional [state 
action] on which .§..2 legislation must be based." !.d... 
at 370. 121 S.Ct. 955. See also Kimel 528 U.S .. at 
91. 120 S.Ct. 631 ("Congress' failure to uncover any 
significant pattern of unconstitutional discrimination 
here confirms that Congress had no reason to believe 
that broad prophylactic legislation was necessary"); 
Florida Prepaid. supra, at 645, 119 S.Ct. 2199 ("The 
legislative record thus suggests that the Patent 
Remedy Act did not respond to a history of 
'widespread and persisting deprivation of 
constitutional rights' of the sort Congress has faced in 
enacting proper prophylactic .§.2 legislation" (quoting 
CitvofBoerne, 521 U.S .. at 526, I 17 S.Ct. 2157)). 

**2003 The barren record here should likewise be 
fatal to the majority's holding that Title II is valid 
legislation enforcing due process rights that involve 
access to the courts. This conclusion gains even more 
support when Title Ifs nonexistent record of 

. constitutional violations is compared with 
legislation*548 that we have sustained as valid U 
enforcement legislation. See, e.g., Hibbs, 53 8 U.S .. at 
729-732. 123 S,Ct. 1972 (tracing the extensive 
legislative record documenting States' gender 

discrimination in employment leave policies); South 
Carolina v. Katzenbach, 383 U.S. 301, 312-313, 86 
S.Ct. 803, 15 L.Ed.2d 769 (1966) (same with respect 
to racial discrimination in voting rights). 
Accordingly, Title II can only be understood as a 
congressional attempt to "rewrite the Fourteenth 
Amendment law laid down by this Court," rather than 
a legitimate effort to remedy or prevent state 
violations of that Amendment. Garrett, supra, at 374, 
121 S.Ct. 955.oo 

FN9. The Court correctly explains that" 'it 
[i]s easier for Congress to show a pattern of 
state constitutional violations' " when it 
targets state action that triggers a higher 
level of constitutional scrutiny. Ante, at 
1992 (quoting Nevada Dept. of Human 
Resources v. Hibbs, 538 U.S. 721. 736, 123 
S.Ct. 1972. 155 L.Ed.2d 953 (2003)). 
However, this Court's precedents attest that 
Congress may not dispense with th!;l required 
showing altogether simply because it 
purports to enforce due process rights. See 
Florida Prepaid Postsecondarv Ed Expense 
Bd. v. College Savings Bank. 527 U.S. 627. 
645-646. 119 S.Ct. 2199, 144 L.Ed.2d 575 
!..!..2.22) (invalidating Patent Remedy Act, 
which purported to enforce the Due Process 
Clause, because Congress failed to identify a 
record of constitutional violations); 1J1JL..sif 
Boerne v. Flores, 521 U.S. 507, 530-531. 
117 S.Ct. 2157, 138 L.Ed.2d 624 (1997) 
(same with respect to Religious Freedom 
Restoration Act of 1993 (RFRA)). As the 
foregoing discussion demonstrates, that is 
precisely what the Court has sanctioned 
here. Because the record is utterly devoid of 
proof that Congress was responding to state 
violations of due process access-to-the
courts rights, this case is controlled by 
Florida Prepaid and City of Boerne, rather 
than Hibbs. 

The third step of our congruence-and-proportionality 
inquiry removes any doubt as to whether Title II is 
valid U legislation. At this stage, we ask whether 
the rights and remedies created by Title II are 
congruent and proportional to the constitutional 
rights it purports to enforce and the record of 
constitutional violations adduced by Congress. Hibbs, 
supra, at 737-739, 123 S.Ct. 1972; Garrett. supra 
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at 372-373. 121 S.Ct. 955. 

Title II provides that "no qualified individual with a 
disability shall, by reason of such disability, be 
excluded from participation in or be denied the 
benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination*549 
by any such entity." 42 U.S.C. § 12132. A disabled 
person is considered "qualified" if he "meets the 
essential eligibility requirements" for the receipt of 
the entity's services or participation in the entity's 
programs, "with or without reasonable modifications 
to rules, policies, or practices, the removal of 
architectural, communication, or transportation 
barriers, or the provision of auxiliary aids and 
services."§ 12131(2) (emphasis added). The ADA's 
findings make clear that Congress believed it was 
attacking "discrimination" in all areas of public 
services, as well as the "discriminatory effects" of 
·~architectural, transportation, and communication 
barriers.''. §§ 12101Ca)(3). ~- In sum, Title II 
requires,· on pain of money damages, special 
acc_ommodations for disabled persons in virtually 
every in~eraction they have with the State. 

"Despite subjecting States to this expansive liability," 
the·broad terms of Title II"d[o] nothing to limit the 
coverage of the ·Act to cases involving arguable 
constitutional violations." Florida Prepaid, 527 
U.S .. at 646. 119 S.Ct. 2199. By requiring **2004 
special ,accommodation and the elimination of 
programs that have a disparate impact on the 
disabled, Title II prohibits far more state conduct than 
does the equal protection ban on irrational 
discrimination. We invalidated Title I's similar 
requirements in Garrett, observing that "[i)f special 
acconunodations for the disabled are to be required, 
they have to come from positive law and not through 
the Equal Protection Clause." 531 U.S .. at 368. 121 
S.Ct. 955: id at 372-373. 121 S.Ct. 955 
(contrasting Title I's reasonable accommodation and 
disparate-impact provisions with the Fourteenth 
Amendment's requirements). Title II fails for the 
same reason. Like Title I, Title II may be laudable 
public policy, but it cannot be seriously disputed that 
it is also an attempt to legislatively "redefine the 
States' legal obligations" under the Fourteenth 
Amendment. Kimel, supra. at 88. 120 S.Ct. 631. 

The majority, however, claims that Title II also 
vindicates fundamental rights protected by the Due 

Process Clause- *550 in addition to access to the 
courts-that are subject to heightened Fourteenth 
Amendment scrutiny. Ante, at 1988 (citing Dunn v. 
Blumstein. 405 U.S. 330. 336-337, 92 S.Ct. 995, 31 
L.Ed.2d 274 (1972) (voting); Shapiro v. Thompson. 
394 U.S. 618. 634, 89 S.Ct. 1322, 22 L.Ed.2d 600 
LJ..2§21 (right to move to a new jurisdiction); Skinner 
v. Oklahoma ex rel. Williamson. 316 U.S. 535, 541. 
62 S.Ct. 1110, 86 L.Ed: 1655 (1942) (marriage and 
procreation)). But Title II is not tailored to provide 
prophylactic protection of these rights; instead, it 
applies to any service, program, or activity provided 
by any entity. Its provisions affect transportation, 
health, education, and recreation programs, among 
many others, all of which are accorded only rational
basis scrutiny under the Equal Protection Clause. A 
requirement of acconunodation for the disabled at a 
state-owned amusement park or sports stadium, .for 
example, bears no permissible prophylactic 
relationship to enabling disabled persons to exercise 
their fundamental constitutional rights. Thus, as with · 
Title I in Garrett, the Patent Remedy Act in Florida 
Prepaid, the Age Discrimination in Employment Act 
of 1967 in Kimel, and the RFRA in City of Boerne, 
all of which we invalidated as attempts to 
substantively redefine the Fourteenth Amendment, it 
is unlikely "that many of the [state actions] affected 
by [Title II] have [any] likelihood of being 
unconstitutional." Citv o(Boerne, supra, at 532, 117 
S.Ct. 2157. Viewed as a whole, then, there is little 
doubt that Title II of the ADA does not validly 
abrogate state sovereign immunity .flill! 

FNJO, Title Il's all-encompassing approach 
to regulating public services contrasts 
starkly with the more closely tailored laws 
we have upheld as legitimate prophylactic §. 
2. legislation. In Hibbs, for example, the 
FMLA was "narrowly targeted" to remedy 
widespread gender discrimination in the 
availability of family leave. 538 U.S .. at 
738-739. 123 S.Ct. 1972 (distinguishing 
City of Boerne, Kimel v. Florida Bd of 
Re~ents, 528 U.S. 62. 120 S.Ct. 631. 145 
L.Ed.2d 522 (2000), and Garrett on this 
ground). Similarly, in cases involving 
enforcement of the _Fifteenth Amendment, 
we upheld "limited remedial scheme[s]" that 
were narrowly tailored to address massive 
evidence of discrimination in voting. 
Garrett, 531 U.S .. at 373. 121 S.Ct. 955 
(discussing South Carolina v Katzenbach 
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383 U.S. 301. 86 S.Ct. 803. 15 L.Ed.2d 769 
.Ll.2Qfil). Unlike these statutes, Title II's 
"indiscriminate scope ... is particularly 
incongruous in light of the scant support for 
the predicate unconstitutional conduct that 
Congress intended to remedy." Florida 
Prepaid. 527 U.S .. at 647. 119 S.Ct. 2199. 

*551 The majority concludes that Title Il's massive 
overbreadth can be cured by considering the statute 
only "as it applies to the class of cases implicating 
the accessibility of judicial services." Ante, at 
1993**2005 (citing United States v. Raines. 362 U.S. ' 
17. 26. 80 S.Ct. 519, 4 L.Ed.2d 524 (1960)). I have 
grave doubts about importing an "as applied" 
approach into the U context. While the majority is 
of course correct that this Court normally only 
considers the application of a statute to a particular 
case, the proper inquiry under City of Boerne and its 
progeny is somewhat different. In applying the 
congruence-and-proportionality test, we ask whether 
Congress has attempted to statutorily redefine the 
constitutional rights protected by the Fourteenth 
Amendment. This question can only be answered by 
measuring the breadth of a statute's coverage against 
the scope of the constitutional rights it purports to 
enforce and the record of violations it purportS to 
remedy. 

In conducting its as-applied analysis, however, the 
majority posits a hypothetical statute, never enacted 
by Congress, that applies only to courthouses. The 
effect is to rig the congruence-and-proportio.nality 
test by artificially constricting the scope of the statute 
to closely mirror a recognized constitutional right. 
But Title II is not susceptible of being carved up in 
this manner; it applies indiscriminately to all 
"services," "programs," or "activities" of any "public 
entity." Thus, the majority's approach is not really an 
assessment of whether Title D is "appropriate 
legislation " at all, U.S. Const., Arndt. 14, Ll 
(emphasis added), but a test of whether the Court can 
conceive of a hypothetical statute narrowly tailored 
enough to constitute valid prophylactic legislation. 

Our Ll precedents do not support this as-applied 
approach. In each case, we measured the full breadth 
of the statute or relevant provision that Congress 
enacted against *552 the scope of the constitutional 
right it purported to enforce. If we had arbitrarily 
constricted the scope of the statutes to match the 

scope of a core constitutional right, those cases might 
have come out differently. In Garrett, for example, 
Title I might have been upheld "as applied" to 
irrational employment discrimination; or in Florida 
Prepaid, the Patent Remedy Act might have been 
upheld "as applied" to intentional, uncompensated 
patent infringements. It is thus not surprising that the 
only authority cited by the majority is Raines, supra, 
a case decided long before we enunciated the 
congruence-and-proportionality test. fl!.ll 

FN 11. Raines is in apposite in any event. The 
Court there considered the constitutionality 
of the Civil Rights Act of 1957-a statute 
designed to enforce the Fifteenth 
Amendment-whose narrowly tailored 
substantive provisions could 
"unquestionably" be applied to state actors 
(like the respondents therein). 362 U.S .. at 
25. 26. 80 S.Ct. 519. The only question 
presented was whether the statute was 
facially invalid because it might be read to 
constrain nonstate actors as well. Id .. at 20. 
80 S.Ct. 519. The Court upheld the statute 
as appliea to respondents and declined to 
entertain the facial challenge. Id., at 24-26. 
80 S.Ct. 519. The situation in this case is 
much different: The very question presented 
is whether Title J!'s indiscriminate 
substantive provisions can constitutionally 
be applied to the petitioner State. Raines 
thus provides no support for avoiding this 
question by conjuring up an imaginary 
statute with substantive provisions that 
might pass the congruence-and
proportionality test. 

I fear that the Court's adoption of an as-applied 
approach eliminates any incentive for Congress to 
craft U legislation for the purpose of remedying or 
deterring actual constitutional violations. Congress 
can now simply rely on the courts to sort out which 
hypothetical ·applications of an undifferentiated 
statute, such as Title II, may be enforced against the 
States. All the while, States will be subjected to 
substantial litigation in a piecemeal attempt to 
vindicate their Eleventh Amendment rights. The 
majority's as-applied approach**2006 simply cannot 
be squared with either our recent precedent or the 
proper role of the Judiciary. 
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*553 Even in the limited courthouse-access context, 
Title II . does not properly abrogate state sovereign 
immunity. As demonstrated in depth above, Congress 
utterly failed to identify any evidence that disabled 
persons .were denied constitutionally protected access 
to judicial proceedings. Without this predicate 
showing; Title JI, even if we were to hypothesize that 
it applies only to courthouses, cannot be viewed as a 
congruent and proportional response to state 
constitutional violations. Garrett. 531 U.S .. at 368. 
121 S.Ct. 955 ("Congress' .L..J. authority is 
appropriately exercised only in response to state 
transgressions"). 

Moreover, even in the courthouse-access context, 
Title II .'requires substantially more than the Due 
Process ; Clause. Title II subjects States to private 
lawsuits· if, inter alia, they fail to make "reasonable 
modifications" to' facilities, such as removing 
·~architectural ... barriers." 42 U.S.C. §§ 12131(2), 
.f2i32. Yet the statute is not limited to occasions 
when th_e failure to modify results, or will likely 
result, in an actual due process violation-i.e., the 
inability of a disabled person to participate in a 
judicial proceeding. Indeed, liability is triggered if an 
inaccessible building results in a disabled person 
being "subjected to discrimination"-a term that 
presumably encompasses any sort of inconvenience 
in accessing the facility, for whatever purpose.· .§. 
12132. 

The majority's reliance on Boddie v. Connecticut, 401 
U.S. 371. 91 S.Ct. 780. 28 L.Ed.2d 113 C1971l, and 
other cases in which we held that due process 
requires 'the State to waive filing fees for indigent 
litigants, is unavailing. While these cases support the 
principle that the State must remove financial 
requirements that in fact prevent an individual from 
exercising his constitutional rights, they certainly do 
not support a statute that subjects a State to liability 
for failing to make · a vast array of special 
accommodations, without regard for whether the 
failure to accommodate results in a constitutional 
wrong. 

•554 In this respect, Title II is analogous to the 
Patent Remedy Act at issue in Florida Prepaid 
That stal\lte subjected States to monetary liability for 
any act of patent infringement. 527 U.S .. at 646-647, 
119 S.Ct. 2199. Thus, "Congress did nothing to 
limif' the Patent Remedy Act's coverage ''to cases 

involving arguable (due process] violations," such as 
when the infringement was nonnegligent or 
uncompensated. Ibid. Similarly here, Congress has 
authorized private damages suits against a State for 
merely maintaining a courthouse that is not readily 
accessible to the disabled, without regard to whether 
a disabled person's. due process rights are ever 
violated. Accordingly, even as applied to the "access 
to the courts" context, Title II's "indiscriminate scope 
offends (the congruence-and-proportionality] 
principle," particularly in light of the lack of record 
evidence showing that inaccessible courthouses cause 
actual due process violations. Id .. at 647, 119 S.Ct. 
2199 .l'lill. 

FN 12. The majority's invocation of Hibbs to 
justify Title Il's. overbreadth is unpersuasive. 
See ante, at 1994, n. 24. The Hibbs Court 
concluded that "in light of the evidence 
before Congress" the FMLA's 12-week 
family-leave provision was necessary to 
"achiev[e] Congress' remedial object." 538 
U.S., at 748, 123 S.Ct. 1972. The Court 
found that the legislative record included not 
only evidence of state constitutional 
violations, but evidence that a provision 
merely enforcing the Equal Protection 
Clause would actually perpetuate the gender 
stereotypes Congress sought to eradicate 
because employers could simply eliminate 
family· leave entirely. Ibid. Without 
comparable evidence of constitutional 
violations and the necessity of prophylactic 
measures, the Court has no basis on which 
to uphold Title II's special-accommodation 
requirements. 

0 2007 For the foregoing reasons, I respectfully 
dissent. 

Justice SCALIA, dissenting. 
Section 5 of the Fourteenth Amendment provides that 
Congress "shall have power to enforce, by 
appropriate legislation, the provisions" of that 
Amendment-including, of course, the Amendment's 
Equal Protection and Due Process Clauses. In 
Katzenbach v. Morgan 384 U.S. 641. 86 S.Ct. 1717. 
16 L.Ed.2d 828 0966), we *555 decided that 
Congress could, under this provision, forbid English 
literacy tests for Puerto Rican voters in New York 
State who met certain educational criteria. Though 
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those tests were not themselves in violation of the 
Fourteenth Amendment, we held that U authorizes 
prophylactic legislation-that is, "legislation that 
proscribes facially constitutional conduct,"Nevada 
Dept. o[Human Resources v. Hibbs, 538 U.S. 721, 
728, 123 S.Ct. 1972. 155 L.Ed.2d 953 (2003), when 
Congress determines such proscription is desirable " 
'to make the amendments fully effective,' "Morgan, 
supra, at 648, 86 S.Ct. 1717 (quoting Ex parte 
Virginia. 100 U.S. 339, 345. 25 L.Ed. 676 (1880)). 
We said that "the measure of what constitutes 
'appropriate legislation' under U of the Fourteenth 
Amendment" is the flexible "necessary and proper" 
standard of M'Cu/loch v. Maryland 4 Wheat. 316. 
342. 421. 4 L.Ed. 579 Cl819). Morgan. 384 U.S .. at 
651. 86 S.Ct. 1717. We described .§2 as "a positive 
grant of legislative power authorizing Congress to 
exercise its discretion in determining whether and 
what legislation is needed to secure the guarantees of 
the Fourteenth Amendment." Ibid. 

The Morgan opinion followed close upon our 
decision in South Carolina v. Katzenbach. 383 U.S. 
301. 86 S.Ct. 803. 15 L.Ed.2d 769 CJ 966), which had 
upheld prophylactic application of the similarly 
worded "enforce" provision of the Fifteenth 
Amendment (§ 2) to challenged provisions of the 
Voting Rights Act of 1965. But the Fourteenth 
Amendment, unlike the Fifteenth, is not limited to 
denial of the franchise and not limited to the denial of 
other rights on the basis of race. In Citv of Boerne v. 
Flores. 521 U.S. 507. 117 S.Ct. 2157. 138 L.Ed.2d 
624 (! 997), we confronted Congress's inevitable 
expansion of the Fourteenth Amendment, as 
interpreted in Morgan, beyond the field of racial 
discrimination.Elil There Congress had sought, in the 
Religious Freedom Restoration *556 Act of 1993, 
107 Stat. 1488, 42 U.S.C. § 2000bb el seq .. to impose 
upon the States an interpretation of the First 
Amendment's Free Exercise Clause that this Court 
had explicitly rejected. To avoid placing in 
congressional hands effective power to rewrite the 
Bill of Rights through the medium of Ll we 
formulated the "congruence and proportionality" test 
for determining what legislation is "appropriate." 
When Congress enacts prophylactic legislation, we 
said, there must be "proportionality or congruence 
between the means adopted and the legitimate end to 
be achieved." 521 U.S .. at 533. 117 S.Ct. 2157. 

FNI. Congress had previously attempted · 

such an extension in the Voting Rights Act 
Amendments of 1970, 84 Stat. 318, which 
sought to lower the voting age in state 
elections from 21 to 18. This extension was 
rejected, but in three separate opinions, none 
of which commanded a majority of the 
Court. See infra, at 2012. 

l joined the Court's opinion in Boerne with some 
misgiving. I have generally rejected tests based on 
such malleable standards as "proportionality," 
because **2008 they have a way of turning into 
vehicles for the implementation of individual judges' 
policy preferences. See, e.g., Ewing v. California, 
538 U.S. 11. 31-32, 123 S.Ct. 1179. 155 L.Ed.2d 108 
(2003) (SCALIA, J., concurring in judgment) 
(declining to apply a "proportionality" test to the 
Eighth Amendment's ban on cruel and unusual 
punishment); Stenberg v. Carhart 530 U.S. 914. 
954-956, 120 S.Ct. 2597. 147 L.Ed.2d 743 (2000) 
(SCALIA, J., dissenting) (declining to apply the 
"undue burden" standard of Planned Parenthood of 
Southeastern Pa. v. Casey. 505 U.S. 833. 112 S.Ct. 
2791. 120 L.Ed.2d 674 (1992)); BMW of North 
America, Inc, v. Gore, SI 7 U.S. 559, 599. 116 S.Ct. 
1589, 134 L.Ed.2d 809 C1996) (SCALIA, J., 
dissenting) (declining to apply a "reasonableness" 
test to punitive damages under the Due Process 
Clause). Even so, I signed on to the "congruence and 
proportionality" test in Boerne, and adhered to it in 
later cases: Florida Prepaid Postsecondary Ed. 
Expense Bd. v. College Savings Bank, 527 U.S. 627. 
119 S,Ct. 2199, 144 L.Ed.2d 575 (1999), where we 
held that the provisions of the Patent and Plant 
Variety Protection Remedy Clarification Act, 35 
U .S.C. §§ 27 l(h), 296(a), were " 'so out of 
proportion to a supposed remedial or preventive 
object that [they] cannot be understood as responsive 
to, or designed to prevent, unconstitutional behavior,' 
"527 U.S .. at 646, 119 S.Ct. 2199 (quoting Boerne, 
supra, at 532, 117 S.Ct. 2157); Kimel v. Florida Bd 
o(Regents, 528 U.S. 62. 120 S.Ct. 631. 145 L.Ed.2d 
522 (2000), where we held that *557 the Age 
Discrimination in Employment Act of 1967, 81 Stat. 
602, as amended, 29 U.S.C. § 621 et seq, (1994 ed. 
and Supp. III}, imposed on state and local 
governments requirements "disproportionate to any 
unconstitutional conduct that conceivably could be 
targeted by the Act,"528 U.S .. at 83. 120 S.Ct. 631: 
United States v. Morrison, 529 U.S. 598, 120 S.Ct. 
1740, 146 L.Ed.2d 658 (2000), where we held that a 
provision of the Violence Against Women Act of 
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1994, 42 U.S.C. § 13981, lacked congruence and 
proportionality because it was ''not aimed at 
proscribing discrimination by officials which the 
Fourteenth Amenclrllent might not itself 
proscribe,"529 U.S., at 626, 120 S.Ct. 1740; and 
Board o( Trustees o( Univ. of Ala. v. Garrett. 531 
U.S. 356. 121 S.Ct. 955, 148 L.Ed.2d 866 (2001), 
where we said that Title I of the Americans with 
Disabilities Act of 1990(ADA), 104 Stat. 330, i2 
U.S.C. §§ 12111-12117, raised "the same sort of 
concerns as to congruence and proportionality as 
were found in City of Boerne, "531 U.S .. at 372, 121 
S.Ct. 955. 

But these cases were soon followed by Nevada Dept. 
of Human Resources v. Hibbs, in which the Court 
held that the Family and Medical Leave Act of 1993, 
107 Stat. 9, 29 U.S.C. § 2612 et seq .. which required 
States to provide their employees up to 12 work 
weeks of unpaid leave (for various purposes) 
annually, 'was "congruent and proportional to its 
remedial o)lject [of preventing sex discrimination], 
and can be_ understood as responsive to, or designed 
to prevent;.-unconstitutional behavior." 538 U.S., at 
740. 123 S.Ct. 1972 (internal quotation marks 
omitted). I joined Justice KENNEDY's dissent, which 
established .(conclusively, I thought) that Congress 
had identified no . unconstitutional state action to 
whi.ch the statute could conceivably be a proportional 
response. And now we have today's decision, holding 
that Title U of the ADA is congruent and proportional 
to the remediation of constitutional violations, in the 
face of what seems to me a compelling demonstration 
of the opposite by THE CHIEF JUSTICE'S dissent. 

I yield to the lessons of experience. The "congruence 
and proportionality" standard, like all such flabby · 
tests, is a **2009 *558 standing invitation to 
judicial arbitrariness and policy-driven 
decisionmaking. Worse still, it casts this Court in the 
role of Congress's taskmaster. Under it, the courts 
(and ultimately this Court) must regularly check 
Congress's homework to make sure that it has 
identified sufficient constitutional violations to make 
its remedy congruent and proportional. As a general 
matter, we are ill advised to adopt or adhere to 
constitutional rules that bring us into constant conflict 
with a coequal branch of Government. And when 
conflict iii unavoidable, we should not come to do 
battle with the United States Congress armed only 
·with a test· ("congruence and proportionality") that 

has no demonstrable basis in the text of the 
Constitution and cannot objectively be shown to have 
been met or failed. As I wrote for the Court in an 
earlier case, "low walls and vague distinctions will 
not be judicially defensible in the heat of interbranch 
conflict." Plaut v. Spendthrif! Farm. Inc., 514 U.S. 
211, 239, 115 S.Ct. 1447. 131L.Ed.2d328 Cl995). 

I would replace "congruence and proportionality" 
with another test-one that provides a clear, 
enforceable limitation supported by the text of §. 
5 .Section 5 grants Congress the power "to enforce, . 
by appropriate legislation," the other provisions of 
the Fourteenth Amendment. U.S. Const., Arndt. 14 
(emphasis added). Morgan notwithstanding, one does 
not, within any normal meaning of the term, 
"enforce" a prohibition by issuing a still broader 
prohibition directed to the same end. One does not, 
for example, "enforce" a 55-mile-per-hour speed 
limit by imposing a 45-mile-per-hour speed limit
even though that is indeed directed to the same end of 
automotive safety and will undoubtedly result in 
many fewer violations of the 55-mile-per-hour limit. 
And one does not "enforce" the right of access to the 
courts at is sue in this case, see ante, at 1993, by 
requiring that disabled persons be provided access to 
all of the "services, programs, or activities" furnished 
or conducted by the State, 42 U.S.C. § 12132. That is 
simply not what the power to enforce means-or ever 
*559 meant. The 1860 edition of Noah Webster's 
American Dictionary of the English Language, 
current when the Fourteenth Amendment was 
adopted, def""ined "enforce" as: "To put in execution; 
to cause to take effect; as, to enforce the laws." Id., 
at 396. See also J. Worcester, Dictionary of the 
English Language 484 (1860) ("To put in force; to 
cause to be applied or executed; as, 'To enforce a 
law' "). Nothing in U allows Congress to go beyond 
the provisions of the Fourteenth Amendment to 
proscribe, prevent, or "remedy" conduct that does not 
itself violate any provision of the Fourteenth 
Amendment. So-called "prophylactic legislation" is 
reinforcement rather than enforcement. 

Morgan asserted that this commonsense 
interpretation "would confine the legislative power ... 
to the insignificant role of abrogating only those state 
laws that the judicial branch was prepared to adjudge 
unconstitutional, or of merely informing the 
judgment of the judiciary by particularizing the 
'majestic generalities' of § 1 of the Amendment." 
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384 U.S .. at 648-649, 86 S.Ct. 1717. That is not so. 
One must remember ''that in 1866 the lower federal 
courts had no general jurisdiction of cases alleging a 
deprivation of rights secured by the Constitution." R. 
Berger, Government By Judiciary 247 (2d ed.1997). 
If, just after the Fourteenth Amendment was ratified, 
a State had enacted a law imposing racially 
discriminatory literacy tests (different questions for 
different races) a citizen prejudiced by such a test 
would have had no means of asserting his 
constitutional right to be free of it. Section 5 
authorizes Congress to create a cause of action · 
through which the citizen may vindicate *"2010 his 
Fourteenth Amendment rights. One of the first pieces 
of legislation passed under Congress's Ll power was 
the Ku Klux Klan Act of April 20, 1871, 17 Stat. 13, 
entitled "An Act to enforce the Provisions of the 
Fourteenth Amendment to the Constitution of the 
United States, and for other Purposes." Section I of 
that Act, later codified as Rev. Stat. § 1979, 42 
U.S.C. § 1983, authorized a cause of action against 
"any person who, under *560 color of any law, 
statute, ordinance, regulation, custom, or usage of 
any State, shall subject, or cause to be subjected, any 
person within the jurisdiction of the United States to 
the deprivation of any rights, privileges, or 
immunities secured by the Constitution of the United 
States." 17 Stat. 13. Section 5 would also authorize 
measures that do not restrict the States' substantive 
scope of action but impose requirements directly 
related to the facilitation of "enforcement"-for 
example, reporting requirements that would enable 
violations of the Fourteenth Amendment to be 
identified.l:tli. But what Ll does not authorize is so
called "prophylactic" measures, prohibiting primary 
conduct that is itself not forbidden by the Fourteenth 
Amendment. 

FN2. Professor Tribe's treatise gives some 
examples of such measures that facilitate 
enforcement in the context of the Fifteenth 
Amendment: 

"The Civil Rights Act of 1957, 71 Stat. 
634, authorized the Attorney General to 
seek injunctions against interference with 
the right to vote on racial grounds. The 
Civil Rights Act of 1960, 74 Stat. 86, 
pennitted joinder of states as parties 
defendant, gave the Attorney General 
access to local voting records, and 

authorized courts to register voters in 
areas of systemic discrimination. The 
Civil Rights Act of 1964, 78 Stat. 241, 
expedited the hearing of voting cases 
before three-judge courts .... " L. Tribe, 
American Constitutional Law 931, n. 5 
(3d ed.2000). 

The major impediment to the approach I have 
suggested is stare decisis. A lot of water has gone 
under the bridge since Morgan, and many important 
and well-accepted measures, such as the Voting 
Rights Act, assume the validity of Morgan and South 
Carolina. As Prof. Archibald Cox put it in his 
Supreme Court Foreword: "The etymological 
meaning of section 5 may favor the narrower reading. 
Literally, 'to enforce' means to compel perfonnance 
of the obligations imposed; but the linguisti9 
argument lost much of its force once the South 
Carolina and Morgan cases decided that the power to 
enforce embraces any measure appropriate to 
effectuating the perfonnance of the state's 
constitutional duty." Foreword: Constitutional 
Adjudication and the Promotion of Human Rights. 80 
Harv. L.Rev. 91. 110-111 (1966). 

*561 However, South Carolina and Morgan, all of 
our later cases except Hibbs that give an expansive 
meaning to "enforce" in Ll of the Fourteenth 
Amendment, and all of our earlier cases that even 
suggest such an expansive meaning in dicta; involved 
congressional measures · that were directed 
exclusively against, or were used in the particular 
case to remedy, racial discrimination. See Oregon 
v. Mitchell 400 U.S. 112, 91 S.Ct. 260, 27 L.Ed.2d 
272 (1970) (see discussion infra); F.x pane Virginia, 
JOO U.S. 339. 25 L.Ed. 676 0880) (dictum in a case 
involving a statute that imposed criminal penalties for 
officials' racial discrimination in jury selection); 
Strauder v. West Virginia. 100 U.S. 303. 311-312. 25 
L.Ed. 664 (1880) (dictum in a case involving a statute 
that permitted removal to federal court of a black 
man's claim that his jury had been selected in a 
racially discriminatory manner); Virginia v. Rives, 
100 U.S. 313. 318, 25 L.Ed. 667 0880) (dictum in a 
racial discrimination case involving the same statute). 
See also **2011 Citv of Rome v. United States 446 
U.S. 156; 173-178, I 00 S.Ct. 1548, 64 L.Ed.2d 119 
(1980) (upholding as valid legislation under § 2 of 
the Fifteenth Amendment the most sweeping 
provisions of the Voting Rights Act of 1965); Jones 
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v. Alfred H. Maver Co .. 392 U.S. 409, 439-441, 88 
S.Ct. 2186, 20 L.Ed.2d 1189 0968) (upholding a 
law, 42' U.S.C. § 1982, banning public or private 
racial discrimination in the sale and rental of property 
as appropriate legislation under § 2 of the Thirteenth 
Amendment). 

Giving U more expansive scope with regard to 
measures directed against racial discrimination by the 
States accords to practices that are distinctively 
violative of the principal purpose of the Fourteenth 
Amendment a priority of attention that this Court 
envisioned from the beginning, and that has 
repeatedly been reflected in our opinions. In the 
Slaughter-House Cases. 16 Wall. 36, 8 I, 21 L.Ed. 
394 (1873), the Court's first confrontation with the 
Fourteenth Amendment, we said the following with 
respect to the Equal Protection Clause: 

· " ... We doubt very much whether any action of a 
: :···State not directed by way of discrimination against 

· the negroes as a class, or on account of their race, 
will ever be held to *562 come within the purview 
of this provision. It is so clearly a provision for that 
race and that emergency, that a strong case would 
be necessary for its application to any other." 

Racial discrimination was the practice at issue in the 
early cases (cited in Morgan) that gave such an 
expansive description of the effects of §2. See 384 

. U.S., at 648. 86 S.Ct. 1717 (citing Ex parte Virginia); 
384 U.S .. at 651. 86 S.Ct. 1717 (citin&Strauder v. 
West Virginia and Virginia v. Rives). In those 
early days, bear in mind, the guarantee of equal 
protection had not been extended beyond race to sex, 
age, and. the many other categories it now covers. 
Also still to be developed were the incorporation 
doctrine (which holds that the Fourteenth 
Amendment incorporates and applies against the 
States the Bill of Rights, see Duncan v. Louisiana. 
391 u.s.' 145, 147-148. 88 S.Ct. 1444, 20 L.Ed.2d 
.491 Cl968)) and the doctrine ofso-called "substantive 
due process" (which holds that the Fourteenth 
Amendment's Due Process Clause protects 
unenumerated liberties, see generally*563 Lawrence 
v. Texas, 539 U.S. 558. 123 S.Ct. 2472, 156 L.Ed.2d 
508 (2003); Planned Parenthood o[Southeastern Pa. 
v. Casey. 505 U.S. 833, 112 S.Ct. 2791. 120 L.Ed.2d 
674 0992)). Thus, the Fourteenth Amendment did 
not include the many guarantees that it now provides. 
In such a seemingly limited context, it did not appear 

to be a massive expansion of **2012 congressional 
power to interpret U broadly. Broad interpretation 
was particularly appropriate with regard to racial . 
discrimination, since that was the principal evil 
against which the Equal Protection Clause was 
directed, and the principal constitutional prohibition 
that some of the States stubbornly ignored. The 
former is still true, and the latter remained true at 
least as late as Morgan. 

FN3. A later case cited in Morgan, James 
Everard's Breweries v. Dqv, 265 U.S. 545. 
558-563, 44 S.Ct. 628, 68 L.Ed. 1174 
LJ..2211 applied the more flexible standard of 
M'Cu/loch v. Maryland. 4 Wheat. 316, 4 
L.Ed. 579 Cl 819), to the Eighteenth 
Amendment, which, in § 1, forbade "the 
manufacture, sale, or transportation of 
intoxicating liquors within, the importation 
thereof into, or the exportation thereof from 
the United States ... for beverage purposes" 
and provided, in § 2, that "Congress and the 
several States shall have concurrent power 
to enforce this article by appropriate 
legislation." Congress had provided, in the · 
Supplemental Prohibition Act of 1921, § 2, 
42 Stat. 222, that "only spirituous and 
vinous liquor may be prescribed for 
medicinal purposes." That was challenged 
as unconstitutional because it went beyond 
the regulation of intoxicating liquors for 
beverage purposes, and hence beyond 
"enforcement." In an opinion citing none of 
the Thirteenth, Fourteenth, and Fifteenth 
Amendment cases discussed in text, the 
Court held that the M'Culloch v. Maryland 
test applied. Unlike what is at issue here, 
that case did not involve a power to control 
the States in respects not otherwise 
permitted by the Constitution. The only 
consequence of the Federal Government's 
going beyond "enforcement" · narrowly 
defined was its arguable incursion upon 
powers left to the States-which is essentially 
the same issue that M'Culloch addressed. 

When congressional regulation has not been targeted 
at racial discrimination, we have given narrower 
scope to .§.J.. In Oregon v. Mitchell, 400 U.S. 112, 91 
S.Ct. 260. 27 L.Ed.2d 272 (! 970), the Court upheld, 
under § 2 of the Fifteenth Amendment, that provision 
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of the Voting Rights Act Amendments of 1970, 84 
Stat. 314, which barred literacy tests and similar 
voter-eligibility requirements-classic tools of the 
racial discrimination in voting that the Fifteenth 
Amendment forbids; but found to be beyond the U 
power of the Fourteenth Amendment the provision 
that lowered the voting age from 21 to 18 in state 
elections. See 400 U.S .. at 124-130, 91 S.Ct. 260 
(opinion of Black, J.); id. at 153-154, 91S.Ct.260 
(Harlan, J., concurring in part and dissenting in part); 
id .. at 293-296. 91 S.Ct. 260 (Stewart, J., joined by 
Burger, C. J., and Blackmun, J., concurring in part 
and dissenting in part). A third provision, which 
forbade States from disqualifying voters by reason of 
residency requirements, was also upheld-but only a 
minority of the Justices believed that Ll was 
adequate authority. Justice Black's opinion in that 
case described exactly the line l am drawing here, 
suggesting that Congress's enforcement power is 
broadest when directed "to the goal of eliminating 
discrimmation on account of race." Id., at 130, 91 
S.Ct. 260. And of course the results reached in 
Boerne, Florida Prepaid, Kimel, Morrison, and 
Garrett are .consistent with the narrower compass 
afforded congressional *564 regulation that does not 
protect against or prevent racial discrimination. 

Thus, principally for reasons of store decisis, l shall 
henceforth apply the permissive McCulloch standard 
to congressional measures designed to remedy racial 
discrimination by the States. I would not, however, 
abandon the requirement that Congress may impose 
prophylactic .§.....2 legislation only up~n t?ose 
particular States in which there has been an 1dent1fied 
history of relevant constitutional violations. See 
Hibbs, 538 U.S .. at 741-743, 123 S.Ct. 1972 
(SCALIA, J., dissenting); Morrison, 529 U.S., at 
626-627. 120 S.Ct. 1740: Morgan, 384 U.S., at 666-
667. 669, 670-671, 86 S.Ct. 1717 (Harlan, J., 
dissenting).i:.w. I would also adhere to the 
requirement that the prophylactic remedy predic~ted 
upon such state violations must be directed agamst 
the States or state actors rather than the public at 
large. See Morrison. supra, at 625-626. 120. S.Ct. 
1740. And I would not, of course, permit any 
congressional measures that violate other **2013 
provisions of the Constirution. When thos.e 
requirements have been met, however, I shall leave 1t 
to Congress, under constraints no tighter than those . 
of the Necessary and Proper Clause, to decide what 
measures are appropriate under U to prevent or 
remedy racial discrimination by the States. 

FN4. Dicta in one of our earlier cases 
seemed to suggest that even nonprophylactic 
provisions could not be adopted under U 
except in response to a State's constitutional 
violations: 

"When the State has been guilty of no 
violation of [the Fourteenth 
Amendment's] provisions; when it has not 
made or enforced any law abridging the 
privileges or immunities of citizens of the 
United States; when no one of its 
departments has deprived any person of 
life, liberty, or property without due 
process of law, or denied to any person 
within its jurisdiction the equal protection 
of the laws; when, on the contrary, the 
laws of the State, as enacted by its 
legislative, and construed by its judicial, 
and administered by its executive 
departments, recognize and protect the 
rights of all persons, the amendment 
imposes no duty and confers no power 
upon Congress." United States v. Harris. 
106 U.S. 629. 639. l S.Ct. 601. 27 L.Ed. 
290 (1883). 

I do not see the textual basis for this 
interpretation. 

*565 I shall also not subject to "congruence and 
proportionaUty" an~lysis congress~onal. act!o~ u~der 
LJ that is not drrected to racial d1scnmmat10n. 
Rather, I shall give full effect to that action when it 
consists of "enforcement" of the provisions of the 
Fourteenth Amendment, within the broad but not 
unlimited meaning of that term l have described 
above. When it goes beyond enforcement to 
prophylaxis, however, I shall consider it ultra vires. 
The present legislation is plainly of the latter sort. 

••• 

Requiring access for disabled persons to all public 
buildings cannot remotely be considered a means of 
"enforcing" the Fourteenth A~endment. 1!1e 
considerations of long accepted practice and of policy 
that sanctioned such distortion of language where 
state racial discrimination is at issue do not apply in 
this field of social policy far removed from the 
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principal object of the Civil War Amendments. "The 
seductive plausibility of single steps in a chain of 
evolutionary development of a legal rule is often not 
perceived until a third, fourth, or fifth 'logical' 
extension occurs. Each step, when taken, appeared a 
reasonable step in relation to that which preceded it, 
although the aggregate or end result is one that would 
never have been seriously' considered in the first 
instance. This kind of gestative propensity calls for 
the 'line drawing' familiar in the judicial, as in the 
legislative process: 'thus far but not beyond.' " 
United States v. 12 200-fl. Reels o(Super 8MM Film. 
413 U.S. 123, 127, 93 S.Ct. 2665. 37 L.Ed.2d 500 
lli1ll (Burger, C. J., for the Court) (footnote 
omitted). It is past time to draw a line limiting the 
uncontrolled spread of a well-intentioned textual 
distortion. For these reasons, I respectfully dissent 
from the judgment of the Court. 

Justice THOMAS, dissenting. 
I-join THE CHIEF JUSTICE's dissent. I agree that 
Title. II of the Americans with Disabilities Act of 
1990 cannot be a *566 congruent and proportional 
remedy to the States' alleged practice of denying . 
disabled persons access to the courts. Not only did 
Congress fail to identify any evidence of such a 
practice 'when it enacted the ADA, ante, at 1998-
2003,Title Il regulates far more than the provision of 
access to the courts, ante, at 2003-2006. Because I 
joined the dissent in Nevada Dept. of Human 
Resources v. Hibbs, 538 U.S. 721. 123 S.Ct. 1972. 
155 L.Ed.2d 953 (2003), and continue to believe that 
Hibbs was wrongly decided, I write separately only 
to disavow any reliance on Hibbs in reaching this 
conclusion. 

U.S.,2004. 
Tennessee v. Lane 
541 U.S .. 509, 124 S.Ct. 1978, 158 L.Ed.2d 820, 15 
A.D. Cases 865, 28 NDLR P 65, 04 Cal. Daily Op. 
Serv. 4207, 2004 Daily Journal D.A.R. 5854, 17 Fla. 
L. Weekly Fed. S 299, 17 Fla. L. Weekly Fed. S 997 

END OF DOCUMENT 
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HWong v. Regents of University of California 
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United States Court of Appeals,Ninth Circuit. 
Andrew H.K. WONG, Plaintiff-Appellant, 

v. 
THE REGENTS OF THE UNIVERSITY OF 

CALIFORNIA, Defendant-Appellee. 
No. 98-15757. 

Argued and Submitted Feb. JO, 1999 
Filed Sept. 16, 1999 

As Amended Nov. 19, 1999. 

Dismissed medical student sued university, alleging 
that it discriminated against him in violation of the 
Americans with Disabilities Act (ADA) and the 
Rehabilitation Act. The United States District Court 
for the Eastern District of California, Lawrence K. 
Karlton, J., granted summary judgment to university, 
and student appealed. The Court of Appeals, 
Kravitch, Circuit Judge, held that: (I) Court of 
Appeals would not defer to medical school's 
determinations that accommodations requested by 
disabled student were not reasonable and that he 
could not meet the school's academic requirements 
even with reasonable accommodation, absent 
evidence· of adequate inquiry by the school; (2) there 
was issue of fact, precluding summary judgment, as 
to whether the requested accommodation of an eight· 
week reading period prior to next clinical clerkship 
was reasonable; and (3) there was also an issue of 
fact as to whether student could not meet the school's 
academic requirements even with reasonable 
accommodation. 

Reversed and remanded. 

West Headnotes 

Ill Civil Rights 78 C=>to69 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78k I 069 k. Disabled Students. Most Cited 

Cases 
(Formerly 78kl27.J) 

To establish a prima facie case of discrimination 
based upon his disability in violation of the 
Rehabilitation Act and the ADA, dismissed medical 
student had to produce evidence that: (J)· he was 
"disabled" as the Acts define that term; (2) he was 
qualified to remain a student at the medical school, 
meaning that he could meet the essential eligibility 
requirements of the school with or without reasonable 
accommodation; (3) he was dismissed solely because 
of his disability; and (4) the school received federal 
financial assistance (for the Rehabilitation Act claim) 
or was a public entity (for the ADA claim). 
Rehabilitation Act of 1973, § · 504, 29 U.S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

ill Civil Rights 78 €:=1020 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl016 Handicap, Disability, or Illness 

78k1020 k. Accommodations in General. 
Most Cited Cases 
, (Formerly 78kl07(1)) 

"Reasonable modification" as used in the ADA does 
not create a different standard than "reasonable 
accommodation" used in the Rehabilitation Act. 
Rehabilitation Act of 1973, § 504(d), 29 U.S.C.A. § 
794(d); Americans with Disabilities Act of 1990, § 
101(8), 42 U.S.C.A. § 12111(8). 

QI. Civil Rights 78 (;;:::>i402 

78 Civil Rights 
78Ill Federal Remedies in General 

78kl400 Presumptions, Inferences, and 
Burdens of Proof 

78kl402 k. Education. Most Cited Cases 
(Formerly 78k24:0(1 )) 

In suit under· the Rehabilitation Act and the ADA 
dismissed medical student bore the initial burden of 
producing evidence both that a reasonable 
accommodation existed and that this accommodation 
would enable him to meet the educational institution's 
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essential eligibility requirements; production of such 
evidence shifts the burden to the university to 
produce rebuttal evidence that either (1) the 
suggested accommodation was not reasonable 
because it would substantially alter the academic 
program, or (2) that the student was not qualified 
because even with the accommodation, the student 
could not meet the institution's academic standards. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

ill Federal Courts l 70B C=>776 

l 70B Federal Courts 
170BVlll Courts of Appeals 

170BVIII(K) Scope,.Standards, and Extent 
170BYITIOO 1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 

Federal Courts I 70B C=>so2 

170B Federal Courts 
,170BVIII Courts of Appeals 

170BVIIICK) Scope, Standards, and Extent 
170BVIIICKl3 Presumptions 

170Bk802 k. Summary Judgment. Most 
Cited Cases 
Court of Appeals reviews the district court's order 
granting summary judgment de novo, construing all 
evidence and reasonable inferences it creates in the 
light most favorable to the non-moving party. 

lfil Civil Rights 78 €=t069 

78 Civil Rights 
7 81 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78k1069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27.l) . 
An educational institution's academic decisions are 
entitled to deference, but this deference is not 
absolute, and courts still hold the final responsibility 
for enforcing the Rehabilitation Act and the ADA, 
including determining whether an individual is 
qualified, with or without accommodation, for the 
program in question; court must ensure that 

educational institutions are not disguising truly 
discriminatory requirements as academic decisions, 
and will defer to the institution's academic decisions 
only after it determines that the school has fulfilled it 
obligation to seek reasonable accommodation. 
Rehabilitation Act of 1973, § 504, 29 U .S.C.A. § 

lM.; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

lfil Civil Rights 78 €=1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78k127.J) 
Educational institution has a real obligation under the 
Rehabilitation Act and the ADA to seek suitable 
means of reasonably accommodating a handicapped 
person and to submit a factual record indicating that 
it conscientiously carried out this statutory obligation, 
and subsumed within this standard is the institution's 
duty to make itself aware of the nature of the 
student's disability, to explore alternatives for 
accommodating the student, and to exercise 
professional judgment in deciding whether the 
modifications under consideration would give the 
student the opportunity to ·complete the program 
without fundamentally or substantially modifying the 
school's standards. Rehabilitation Act of 1973, § 504, 
29 U.S.C.A. § 794; Americans with Disabilities Act 
of 1990, § 202, 42 U.S.C.A. § 12132. 

ill Civil Rights 78 €=1069 

78 Civil Rights 
1fil Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27. l) 
Though an academic institution must make 
reasonable modifications in policies, practices, or 
procedures when the modifications are necessary to 
avoid discrimination on the basis of disability, the 
Rehabilitation Act and the ADA Acts do not require 
the institution to make fundamental or substantial 
modifications to its programs or standards. 
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Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 

794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132; 28 C.F.R. § 35.130(b)(7). 

1fil Civil Rights 78 1£;;;;>1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78kl 069 k. Disabled Students. Most Cited 
Cases 
lformerly 78k127.i) 
Determination of whether an academic institution has 
made reasonable accommodation of a student's 
disability, under the Rehabilitation Act and the ADA, 
requires a fact-specific, individualized analysis' of the 
disabled' individual's circumstances and the 
accommodations that might allow him to meet the 
program's .standards. Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794; Americans with Disabilities 

. Act of.1990, § 202, 42 U.S.C.A. § 12132. 

121 Civil Rights 78 1£;;;;>1020 

78 Civil Rights 
781 · Rights Protected and Discrimination 

Prohibited in General 
78kl016 Handicap, Disability, or Illness 

· 78k 1020 k. Accommodations in General. 
Most Cited Cases 

(Formerly 78kl 07(1 )) 
Mere speculation that a suggested accommodation is 
not feasible falls short of the ''reasonable 
accommodation" requirement of the Rehabilitation 
Act and the ADA; the Acts create a duty to gather 
sufficient information from the disabled individual 
and qualified experts as needed to determine what 
accommodations are necessary to enable the 
individual to meet the standards in question. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

llil.l Federal Courts 170B ~766 . 

170B Federal Courts 
l 70BVIII Courts of Appeals 

170BVIIl(K) Scope, Standards, and Extent 
170BVIIICK)l In General 

170Bk763 Extent of Review Dependent 
on Nature of Decision Appealed from 

l 70Bk766 k. Summary Judgment. 
Most Cited Cases 

Federal Courts 1708 C;;::ry76 

1708 Federal Courts 
170BVIII Courts of Appeals 

170BVIIl(K) Scope, Standards, and Extent 
170BVUI(K) 1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
In the typical disability discrimination case in which 
a plaintiff appeals a district court's entry of summary 
judgment in favor of the defendant, Court of Appeals 
undertakes the reasonable accommodation analysis 
itself, but in a case involving assessment of the 
standards of an academic institution, Court abstains 
from an in-depth, de novo analysis of suggested 
accommodations that the school rejected, if the 
institution demonstrates that it conducted such an 
inquiry itself and concluded that the accommodations 
were not feasible or would not be effective. 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

il!l Civil Rights 78 <(;::;;:;>1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78k1069 k. Disabled Students. Most Cited 
Cases 

(Formerly 7Bk127.l) 
Court of Appeals would not defer to medical school's 
determinations that accommodations requested by 
disabled student were not feasible or would not be 
effective, where the university failed to present a 
record undisputedly showing that dean investigated 

. the proposed accommodation to determine whether 
the medical school feasibly could implement it, or 
some alternative modification, without substantially 
altering the school's standards; dean denied student's 
request without consulting student or any person at 
the university whose job it was to formulate 
appropnate ·accommodations, and reasons given for 
denying requested extra reading period, that student 
wanted to graduate on time and that dean did not 
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believe student needed additional time off, were not 
relevant to the school's curriculum or standards. 
Rehabilitation Act of 1973, § 504, 29 U .S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. · 

.llll Civil Rights 78 €=1418 

78 Civil Rights 
78ill Federal Remedies in General 

78kl416 Weight and Sufficiency of Evidence 
78kl418 k. Education. Most Cited Cases 

(Formerly 78k242(2)) 
In . sui'. by dismissed medical student against 
university under the Rehabilitation Act and the ADA 
both parties met their burdens of production as t~ 
whether the requested accommodation of an eight· 
week reading period prior to next clinical clerkship 
was reasonable; student showed, inter alia, that the 
university granted this accommodation in the past, 
while the university produced the testimony of dean 
that the break required the medical school to alter its 
curriculum because the schedule was designed for 
students to complete consecutively to allow them to 
practice skills consistently and frequently and to 
allow the faculty to evaluate the steady development 
of those skills. Rehabilitation Act of 1973, § 504, ~ 
U.S.C.A. § 794; Americans with Disabilities Act of 
1990, § 202, 42 U.S.C.A. § 12132. 

~Federal Civil Procedure 170A €=2491.S 

l 70A Federal Civil Procedure 
l 70AXVII Judgment 

170AXVIICC) Summary Judgment 
170AXYllCC)2 Particular Cases 

170Ak2491.5 k. Civil Rights Cases in 
General. Most Cited Cases 
In suit by dismissed medical student against 
university under the Rehabilitation Act and the ADA 
there was issue of fact, precluding surnmarY 
judgment, as to whether the requested 
accommodation of an eight-week reading period 
prior to next clinical clerkship was reasonable. 
Rehabilitation Act of 1973, §. 504, 29 U,S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S,C.A. § 12132; 34 C.F.R. § 104.44Ca). 

l.lil Civil Rights 78 €;;::>1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78k I 069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27.l) 
While an institution's past decision to make a 
~oncessio~ to a disabled individual does not obligate 
it to continue to grant that accommodation in the 
future, nor does it render the accommodation 
reasonable as a matter of law, the fact that a medical 
school previously made the exact modification for a 
student's surgery and medicine clerkships, consisting 
of extra reading periods, that student requested for 
the pediatrics clerkship was persuasive evidence from 
which a jury could conclude that the accommodation 
was reasonable, and fact that student had earned 
"B's" and received generally positive comments 
when granted the decelerated scheduie in the 
medicine and surgery clerkships indicated that it 
might have been reasonable for student to continue 
receiving this same accommodation. Rehabilitation 
Act of 1973, § 504, 29 U.S.C.A. § 794; Americans 
with Disabilities Act of 1990, §§ 201(2), 202, 42 
U.S.C.A. §§ 12131(2), 12132. 

l!fil Federal Courts 170B ~766 

I 70B Federal Courts 
l 70BVIII Courts of Appeals 

l 70BVIII(K) Scope, Standards, and Extent 
l 70BVIII(K) 1 In General 

l 70Bk763 Extent of Review Dependent 
on Nature of Decision Appealed from 

I 70Bk766 k. Summary Judgment. 
Most Cited Cases 
Under the summary judgment standard, Court of 
Appeals does not consider whether a jury could find 
in favor of the defendant whose motion was granted, 
but affirms the entry of summary judgment only if a 
jury could not fmd for the plaintiff. 

1!fil Civil Rights 78 €;;::>1069 

1§. Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78k I 069 k. Disabled Students. Most Cited 
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(Formerly 78k127.l) 
Where record evidence indicates that an educational 
institution determined that certain modifications to its 
program were acceptable as reasonable 
accommodations under the Rehabilitation Act and the 
ADA,, courts may not as a matter of law disregard 
that evidence in favor of their own ideas about what 
constitutes "appropriate academic standards." 
Rehabilitation Act of 1973, § 504, 29 U.S.C.A. § 
794; Americans with Disabilities Act of 1990, § 202, 
42 U.S.C.A. § 12132. 

Jl1l Civil Rights 78 €=1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k1059 Education 

78kl 069 k. Disabled Students. Most Cited 
Cases .. 

(Formerty:.78kl27.l) 
·Before Court of Appeals will defer to a university's 
decision to .dismiss a disabled student for failure to 
meet the academic standards, the academic institution 
bears the burden of presenting Court with a factual 
record that shows it conscientiously considered all 
pertinent and appropriate information in making its 
decision· that student could not meet the school's 
academic requirements even with reasonable 
accommodation. Rehabilitation Act of 1973, § 504, 
29 U.S.C.A. § 794; Americans with Disabilities Act 
of 1990, §§ 201(2), 202, 42 U.S.C.A. §§ 12131(2), 
12132; 34 C.F.R. § 104.3(k)(3). 

l!!!l Civil Rights 78 €:;:;:;;>1069 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78k I 059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27.I) 
Court of Appeals would not defer to medical school's 
decision that student with learning disability could 
_not meet the school's academic requirements even 
with reasonable accommodation, where the record 
contained evidence that the university eschewed its 
obligation to consider possible modifications it could 
make in the program to accommodate student and the 
past and potential effects of such accommodations 

and lack thereof on student's performance, and there 
was evidence that at least two promotions board 
members believed that dean had given student 
accommodations and erroneously believed that 
student had been unable to perform adequately even 
with those modifications. Rehabilitation Act of 1973, 
§ 504, 29 U.S.C.A. § 794; Americans with 
Disabilities Act of 1990, §§ 201(2), 202, 42 U.S.C.A. 
§§ 1213](2), 12132; 34 C.F.R. § 104.3(k){3). 

.l!2J. Civil Rights 78 C;:;:;;>J 402 

78 Civil Rights 
78III Federal Remedies in General 

78kl400 Presumptions, Inferences, and 
Burdens of Proof 

78k1402 k. Education. Most Cited Cases 
(Formerly 78k240( 1 )) 

Dismissed medical student produced enough 
evidence that he could meet the university's eligibility 
requirements with reasonable accommodation to shift 
the burden of production to the university; his final 
grade sheets from the medicine and surgery 
clerkships for which he received the accommodation 
of extra reading periods showed that he received 
satisfactory grades and generally positive comments 
from his evaluators, which was marked improvement 
over prior attempts at those clerkships without 
accommodation for his learning disability; fact 
performance in some areas of the clerkship program 
were· Jess than ideal did not establish as a matter of 
Jaw that he was unqualified to continue participating 
in the medical program. Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794; Americans with Disabilities 
Act of 1990, §§ 201(2), 202, 42 U.S.C.A. §§ 

12131(2), 12132; 34 C.F.R. § 104.3Ckl(3l. 

. 1201 Federal Civil Procedure 170A €=2491.5 

170A Federal Civil Procedure 
J 70AXVII Judgment 

170AXVIl(C) Summary Judgment 
I 70AXVIICC)2 Particular Cases 

l 70Ak249 l.5 k. Civil Rights Cases in 
General. Most Cited Cases 
In suit by dismissed medical student against 
university under the Rehabilitation Act and the ADA, 
there was issue of fact, precluding summary 
judgment, as to whether student, who requested a 
decelerated schedule, could not meet the school's 
academic requirements even with reasonable 
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accommodation of his learning disability, affecting 
the way he processed verbal information and 
expressed himself verbally. Rehabilitation Act of 
1973, § 504, 29 U.S.C.A. § 794; Americans with 
Disabilities Act of 1990, §§ 201 (2), 202, 42 U .S.C.A. 
§§ 12131(2), 12132; 34 C.F .R. § 104.3Ck)(3 ). 

*811 Dan Siegel and Hunter Pyle, Siegel & Yee, 
Oakland, California, for the plaintiff-appellant. 
Michael T. Lucey, Diane R. Crowley. and Greta W. 
Schnetzler, Gordon & Rees, San Francisco 
California, for the defendant-appellee. ' 

Appeal from the United States District Court for the 
Eastern District of California. Lawrence K. Karlton, 
District Judge, Presiding, D.C. No. CV-96-00965-
LKK GGH. 

Before: PHYLLIS A. KRAVITCH,FN1STEPHEN 
REINHARDT, and THOMAS G. NELSON, Circuit 
Judges. 

FN 1. The Honorable Phyllis A. Kravitch, 
Senior Judge, United States Court of 
Appeals for the Eleventh Circuit, sitting by 
designation. 

KRA VITCH, Circuit Judge: 
Plaintiff-appellant Andrew H.K. Wong appeals the 
district court's order granting summary judgment in · 
favor of defendant-appellee Regents of the University 
of California ("the University") on Wong's claim that 
the University discriminated against him in violation 
of Title lI of the Americans with Disabilities Act, 42 
U.S.C. § 12132 ("the ADA") and section 504 of the 
Rehabilitation Act, 29 U.S.C. § 794.ffil Wong 
alleges that the University violated the Acts when, 
after refusing to grant his request for accommodation 
of his learning disability, it dismissed him for failing 
to meet its academic requirements. The district court 
ruled that summary judgment was appropriate on two 
grounds: (l) the accommodation Wong requested 
was not reasonable, and (2) Wong was not qualified 
to continue his course of study in the School of 
Medicine because with or without accommodation, 
he could not perform the tasks required of an 
effective medical doctor. We conclude, however, that 
Wong created a question of fact with respect to both 

· of these issues and that the district court therefore 
erred in granting the University's motion. 

FN2. The ADA and the Rehabilitation Act, 
as they apply to the parties in this case, 
create the same rights and obligations. See 
Zukle v. Regents o(lhe Univ. of California. 
166 F.3d 1041. 1045 n. 11 (9th Cir.1999). In 
the remainder of this opinion, we sometimes 
refer to these two statutes jointly as "the 
Acts." 

I. FACTS ffil. 

FN3. For purposes of summary judgment, 
we interpret the facts in the light most 
favorable to Wong, the non-moving party. 
See Confederated Tribes o(Si/etz Indians v. 
Oregon, 143 F.3d 481. 484 (9th Cir.1998). 
In this case, however, the facts are largely 
undisputed, and unless otherwise noted, the 
parties concur that the relevant events 
occurred as we describe:them in the text. 

After excelling in his undergraduate and master's 
degree programs, Wong entered the School of 
Medicine at the University of California at Davis in 
the fall of 1989. The School of Medicine consists ofa 
four-year curriculum: typically, in the first two *812 
years, students take academic courses in basic 
sciences; in the third year, they complete six 
consecutive clinical "clerkships" in core areas of 
medical practice; and in the fourth year, they take a 
series of more specialized clerkships. The clinical 
clerkships teach the students to integrate their 
academic knowledge with the skills necessary to 
practice medicine and test them on their progress in 
developing these skills. 

Wong completed the first two years of medical 
school on a normal schedule and with a grade point 
average slightly above a "B''; he also passed the 
required national board examination immediately 
following the second year. He began his third year on 
schedule, enrolling in the Surgery clerkship in the 
summer of 1991 and, upon its conclusion, in the 
Medicine clerkship. When he was approximately four 
weeks into the Medicine clerkship, Wong learned 
that.he had failed Surgery. In accordance with school 
policy, Wong appeared before the Student Evaluation 
Committee ("SEC"), a body that meets with students 
having academic problems and makes 
recommendations to another group, the Promotions 
Board, which ultimately decides what action, if any, 
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the school should take with respect to that student. 
The Promotions Board placed Wong on academic 
probation, decided that he should repeat the Surgery 
clerkship, and recommended that he continue in the 
Medicine clerkship at least until the midterm 
evaluation. Wong withdrew from the Medicine 
clerkship' in November 1991 when his midterm 
evaluation showed significant problems with his 
performance to that point. Wong's instructor of 
record then assigned a senior resident to work with 
Wong one-on-one, focusing upon taking patient 
histories and making oral presentations. These 
sessions continued through the winter of 1992. 

In March 1992, Dr. Ernest Lewis, associate dean of 
student affairs, granted Wong's request to take time 
off from school to be with his father, who had just 
been diagnosed with lung cancer. Wong spent at least 
some of this time doing extra reading in preparation 
for his upcoming clerkships, Psychiatry and 
Pediatrics. He returned to school in July 1992 and 
between July and December passed clerkships in 
Psychiatry (with a "B"), Pediatrics ("C+"), and 
Obstetrics/Gynecology ("C"). Wong generally 
received: positive comments on his final evaluation 
forms for these courses. Instructors noted that he was 
"competent," "prompt," "enthusiastic," "a very hard 
worker,"· and "an extremely pleasant student who 
related exceptionally well with the staff'; they also 
stated ·that he had "a good fund of 
kliowledge," "contributed meaningfully to the 
discussions at hand," "made astute observations· of 
patients," and "did a ~ood job of presenting on 
[gynecofogy] rounds." Evaluators also observed, 
however, that Wong "seem[ed] to have difficulty 
putting things together" and "limited abilities to 
effectively communicate his thoughts," and they 
reconunended that he work on "organizational skills" 
and "setting priorities." l'lil 

FN4. Final Grades Sheets, Attach. to Deel. 
of Ernest Lewis, M.D., R17, Ex.Cat 23-25. 

FN5. Id. 

Wong re-enrolled in the Medicine clerkship in 
January 1993. Three weeks later, his father died, an 
event that by all accounts had a devastating impact on 
Wong. He continued in the Medicine clerkship for a 
brief period of time, but after his midterm evaluation 
showed a borderline performance in the first half of 

the clerkship, Wong, with Dean Lewis's approval, 
withdrew from the course and left the Davis campus 
to be closer to his family, who lived in the San 
Francisco area. In order to prevent Wong from falling 
further behind, Dean Lewis permitted him to take 
several fourth-year level clerkships at hospitals in the 
San Francisco area. He earned A's and B's in these 
courses, with positive comments. Two evaluators 
thought that Wong needed to improve his fund of 
knowledge, but both attributed the *813 deficiency to 
the fact that he was taking classes in the fourth-year 
curriculum without having completed his third year 
"core" clerkships.ffil When Wong returned to the 
School of Medicine at Davis in the summer of 1993, 
he again enrolled in Medicine. He asserts that 
although he did not feel prepared for this course and 
attempted to drop it, Dean Lewis did not permit the 
withdrawal, and he ultimately failed the class, 
triggering another appearance before the SEC and 
Promotions Board. 

FN6. See Evaluations of Clerk, Ambulatory 
Care Clerkship, Attach. to Lewis Deel., Rl7, 
Ex. C at 947, 949. One of the evaluators 
stated that his knowledge base was 
"probably appropriate for his [third-year] 
level." Id. at 949. 

The Promotions Board adopted strict conditions for 
Wong to remain a student in the School of Medicine: 
it required him to take only reading electives for the 
next three quarters; to meet again with the SEC and 
Dean Lewis following that period to assess his 
progress; and, assuming he received approval to re
enter the clerkship program, to repeat the entire third 
year, including the courses he already had passed. 
During the meeting with the Promotions Board, 
Wong stated that he thought he might have a learning 
disability and learned from members of the 
Promotions Board about the University's Disability 
Resource Center ("DRC"). DRC staff members and 
doctors to whom they referred Wong administered a 
battery of tests and concluded that Wong has a 
disability that affects the way he processes verbal 
·information and expresses himself verbally. ffil 

FN7. One of the evaluations divided Wong's 
disability into two categories: "[r]eceptive 
language" and "[e]xpressive language." 
Mem. from Dr. Margaret Steward to Dean 
Lewis (April 14, 1994), Attach. to Lewis 
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Deel., R17, Ex. C at 88. According to this 
description, Wong's problem with receptive 
language stems from his need to slow down 
information that others give him verbally by 
repeating their words to himself. Wong does 
not listen to the parts of the speaker's 
communication that occur while he is 
processing the previous message. See id. 
With respect to expressive language, Wong 
sometimes cannot find the words he needs to 
express his thoughts quickly; to compensate, 
he uses gestures or substitutes generic words 
for technical terms. See id. Both aspects 
of the disability can result in significant 
miscommunication and anxiety, and having 
to deal with new, technical, or "not-quite
mastered" information exacerbates the 
problem. Id. at 88-89. 

When Dean Lewis learned the results of the tests, he 
referred Wong to Dr. Margaret Steward, a 
psychologist and School of Medicine faculty 
member, so that she could counsel him regarding 
coping skills and help him determine what 
accommodations would allow him to complete his 
courses successfully. Dr. Steward suggested several 
strategies for Wong to employ, including telling 
people that he has a "hearing problem" and may need 
them to slow down or repeat messages; using a tape 
recorder; and double-checking his understanding of 
information he has received verbally .fl:IB Dr. 
Steward reported to Dean Lewis in a memorandum 
that "[t]here is no doubt that [Wong] will need extra 
time to complete the clerkship years." llil! In the 
same memorandum, she also specifically 
recommended giving Wong extra time to read before 
his next two clerkships, Medicine and Surgery; in a 
later memorandum, she informed Dean Lewis that 
she had discussed with Wong that he needed to pass 
the Medicine clerkship to provide "empirical 
support" for extra reading time before his next 
clerkship and that "if he passes Medicine that he 
needs to anticipate extra time in order to complete the 
clerkship years." EWJ! Finally, Dr. Steward 
recommended that Dean *814 Lewis assign Wong an 
"SLD [Student Learning Disability] advisor" with 
whom he could meet to review strategies for coping 
with his disability. Dean Lewis never appointed this 
advisor.flill Wong also contends (and the University 
does not dispute) that Dr. Steward told him that the 
School of Medicine "would set up a learning 
disability resource team to ensure that Wong received 

ad~te accommodations," but the school never did 
so. 

FN8. See id at 90. 

FN9. ld. 

FNIO. Mem. from Dr. Steward to Dean 
Lewis (May 14, 1994), Attach. to Lewis 
Deel., RI 7, Ex. C at 156. Wong asserts that 
Dr. Steward specifically told him that if he 
passed the first two clerkships (Medicine 
and Surgery) with the accommodation of 
extra reading time, the School of Medicine 
would consider granting him the same 
accommodation for future clerkships. 

FN 11. See id. 

FN 12. Pl.'s Separate Statement of Disputed 
Facts at 16-17, ~~ 16, 168, Attach. to Mem. 
in Opp'n to Mot. for Summ. J., R32. 

After completing the requisite three quarters of 
elective reading under the supervision of a faculty 
member, Wong planned to retake the Medicine 
clerkship in July 1994. After attending orientation, 
however, he felt unprepared for the course and asked 
for another eight weeks off for additional reading. 
Dean Lewis granted this request, although he noted 
that he did not know how the extra time would help 
Wong. In September 1994, Wong took and passed 
Medicine, earning a "B" and receiving 
overwhelmingly positive comments on his grade 
report, including observations of his "excellent fund 
of knowledge," '.'exceilent retention of new material," 
and compassionate manner with patients as he 
performed effective physical exams and forml!lated 
diagnoses.mu The instructor noted some difficulty 
in making verbal presentations, including uncertainty 
and taking extra time to answer, but concluded that 
Wong was a "solid third year medical student" who 
performed satisfactorily "in all areas of the 
clerkship." Ellli Wong then received eight weeks off 
to read in preparation for his Surgery clerkship, 
which commenced in January 1995 and in which he 
earned a "B." The comments on his grade report were 
similar to those for the preceding clerkship: generally 
positive remarks mitigated by reference to bis need 
for time and a calm setting to make good oral 
presentations. The instructor of record concluded: 
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FN 13. Final Grade Sheet, 
Clerkship, Summer/Fall 1994, 
Lewis Deel., Rl 7, Ex. C at 8. 

Medicine 
Attach. to 

[T]he department was very pleased with [Wong]'s 
petformance on the clerkship. We thought that he had 
turned in a solid petformance and that he had 
impr_oved markedly over the past year. We think that 
he has everything it takes to become a safe and 
effective physician. fliLl 

1
FN15. Final Grade Sheet, 

:clerkship, Winter 1995, Attach. 
'oecl., R17, Ex.Cat 7. 

Surgery 
to Lewis 

Before completing the Surgery clerkship, Wong 
contacted Dean Lewis's office and requested eight 
weeks off to read for his next clerkship, Pediatrics. 
Dean Lewis denied this request through the registrar; 
El!.L§ he has offered several different reasons for this 
decision, giving rise to an issue of fact on this point. 
In an October 1997 deposition, Dean Lewis stated 
that he received Wong's request through the registrar, 
who told him that Wong wanted time off for reading 
but also asked to intersperse fourth year electives 
with his remaining third year clerkships because he 
wanted to graduate on time without having to take the 
core clerkships in straight succession. According to 
Dean Lewis's testimony, he did not grant Wong's 
request because Wong needed to finish his third year 
before proceeding to fourth year courses and because 
giving Wong time off to read would keep him from 
graduating the following year.fl:ill Wong denies that 
he pressed for permission to take fourth year courses 
in order to keep from delaying his *815 graduation 
date; he contends that he only mentioned this 
alternative after Dean Lewis denied his request for 
eight weeks off to read for Pediatrics and told Wong 
that he must take courses in succession for the 
remainder of the year . .El:WI 

FN 16, The parties agree that they 
communicated about the accommodation 
only through the registrar; Dean Lewis did 
not meet personally with Wong to discuss 
his request for additional time off for 
reading. See District Ct. Order Granting 
Mot. for Summ. J., R37 at 14, 15 n. 7. 

FN17. See Dep. of Dr. Ernest Lewis, R24, at 
5-7. 

FN18. See Letter from Dean Lewis to Wong 
(March 22, 1995), Attach. to Lewis Deel., 
RI7, Ex. C at 72 (sent to Wong during the 
Pediatrics clerkship and setting out the 
"schedule for the [three remaining] 
clerkships you must complete 
consecutively"). 

In the same deposition, Dean Lewis also explained 
his denial of Wong's request for reading time as 
follows: Wong already had received time off before 
the previous two clerkships and had passed the 
Pediatrics clerkship three years earlier. For these 
reasons, Dean Lewis opined that Wong did not need 
the extra time for this Pediatrics clerkship. In the 
course of this explanation, however, Dean Lewis 
again mentioned his belief that Wong wanted to 
graduate on time; furthermore, Dean Lewis 
acknowledged that Pediatrics, as well as 
Obstetrics/Gynecology and Psychiatry, which he 
e·xpected Wong to take in succession following 
Pediatrics, had become much more ~rous and 
demanding over the past few years. Wong 
concurred in Dean Lewis's evaluation of the relative 
difficulty of the 1995 Pediatrics course as compared 
to the 1992 Pediatrics course. 

FN19. See Lewis Dep., R24 at 7-8, 26. 

Finally, in his December 1997 declaration, Dean 
Lewis repeated as reasons for denying Wong's. 
requested accommodation that he already had granted 
Wong a significant amount of time off for additional 
reading and directed studies and that Wong 
previously had passed Pediatrics (and the next 
scheduled clerkship, Obstetrics/Gynecology) with no 
accommodation. Lewis also advanced a third set of 
explanations: "In that he was presumed to have 
previously read the material for those courses, I 
decided that allowing additional time off to read 
before repeating those clerkships would have been 
unreasonable, unfair to other students and contrary to 
the purposes of the curriculum." fmll 

FN20. Lewis Deel., Rl 7 at 6, ~ 11. 
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Wong received a "Y" grade in the Pediatrics 
clerkship. A "Y" signifies work of failing quality in 
one area of a clerkship; Wong's evaluations showed 
that he passed the written and oral examinations but 
that his ward performance was unsatisfactory. His 
final grade sheet reported that his "clinical judgment 
was poor" and that his evaluators "had concerns with 
his ability to synthesize information." Elill The grade 
sheet also noted reporting inaccuracies that in at least 
one instance "would have resulted in inappropriate 
dosages," nm although Wong contends that his 
supervisor was responsible for this particular error. 
Some evaluators wondered whether Wong "could 
safely practice clinical medicine." Wll At the time 
Wong learned of his unsatisfactory performance in 
Pediatrics, he already had begun his 
Obstetrics/Gynecology clerkship. A preliminary 
report from his instructor in that course stated that for 
the first two weeks, Wong's performance had been 
"borderline" and "lower than expected." EW! This 
evaluation particularly noted that Wong did not 
communicate effectively and seemed unsure of 
himself when examining patients, causing them to 
react with anger or anxiety. 

FN2 l. Final Grade Sheet, Pediatrics 
Clerkship, Winter/Spring 1995, Attach. to 
Lewis Deel., Rl7, Ex.Cat 3. 

FN23. Id. 

FN24. Letter from William M. Birdsong, 
M.D., to the SEC (May 9, 1995), Attach. to 
Lewis Deel., Rl 7, Ex.Cat 55. 

Wong's "Y" grade in Pediatrics triggered another 
appearance before the SEC and Promotions Board. In 
a letter to the Promotions Board, Wong attributed his 
poor performance in the pediatric ward to a flu-like 
virus that affected him during the first two weeks of 
the clerkship. He *816 stated that during this time, he 
was extremely ill, once requiring IV fluids, and that 
he fell behind in his reading which affected his 
performance in the wards. Wong also mentioned 
being preoccupied with his mother's health; she 
recently had been diagnosed with cancer. Wong 
contends that Dean Lewis's refusal to grant him an 
eight-week reading period prior to this clerkship also 
contributed to his failing grade; he did not tell the 

Promotions Board about the refused accommodation 
because, according to Wong, Dean Lewis ordered 
him not to mention that issue, an allegation that the 
University has not disputed. 

The SEC recommended dismissal from the School of 
Medicine, and the Promotions Board concurred. 
Although the Promotions Board does not keep 
records of its proceedings, Wong was present during 
some of the Board's debate and contends that Dean 
Lewis (a member of both the SEC and Promotions 
Board) dominated the discussion. The written 
recommendation of the Promotions Board stated that 
it had "considered at length the academic record of 
Mr. Wong, [including] his current academic 
deficiency, a 'Y' grade in [the] Pediatrics 
Clerkship .... After a discussion, it was ... approved to 
recommend Mr. Wong['s dismissal] for failure to 
meet the academic standards of the School of 
Medicine." Bill. The Dean of the School of Medicine 
accepted this recommendation and dismissed Wong 
on May 17, 1995. Wong did not appeal his dismissal 
through the procedure for appeal outlined in the 
School of Medicine Bylaws and Regulations. 

FN25. Mem. from Promotions Board Chair 
to Dean of School of Medicine (May 16, 
I 995), Attach. to Lewis Deel., RI 7, Ex. C at 
49. The University also has filed the 
declarations of two psychologists who, 
following Wong's dismissal, reviewed his 
entire academic record and expressed the 
opinion that, given his disability, they 
doubted whether he ever would be able to 
acquire the skills necessary to practice 
clinical medicine. See Deel. of Glenn A. 
Hammel, Ph.D., R19, at 1-2, ,, 2-4; Deel. of 
James C. Wilson, Ph.D., R20, at 1-2, ,, 2-4. 

II. DISCUSSION 

I.llill To establish a prima facie case of 
discrimination based upon his disability in violatio.n 
of the Acts, Wong must produce evidence that: (l) he 
is "disabled" as the Acts define that term; (2) he is 
qualified to remain a student at the School ·_of 
Medicine meaning that he can meet the essential 
eligibility' requirements of the school with or without 
reasonable accommodation; Dru (3) he "was 
dismissed solely because of [his] disability;" and (4) 
the school "receives federal financial assistance (for 
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the Rehabilitation Act claim) or is a public entity (for 
the ADA claim)." Zukle v. Regents of the Univ. of 
CalifOmia. 166 F.3d 1041, 1045 (9th Cir.1999). For 
summary judgment purposes, the University 
concedes that \Vong has met the first and last 
elements of this test. The dispute focuses upon the 
second element: the University argues that Wong was 
not qualified because he could not satisfy the 
academic standards of the School of Medicine, even 
with reasonable accommodation. 

: FN26. Although Title II of the ADA uses 
the term "reasonable modification" rather 
than "reasonable accommodation," these 

' terms do not differ in the standards they 
create. See29 U.S.C. § 794(d) (directing 
that standards used to determine when 
violation of Title I of the ADA has occurred 
also apply to violation of section 794); 42 

: ,; U.S.C. § 121I1(8) (defining "[q]ualified 
individual with a disability," against whom 
employer may not discriminate under Title I 
of the ADA, in terms of "reasonable 
accommodation"); see also Zukle. 166 F.3d 
at 1045 n. 11 (observing that "Title II of the 
ADA was expressly modeled after Section 
504 of the Rehabilitation Act (29 U.S.C. § 

; 1211, and is to be interpreted consistently 
·with that provision."( quoting Theriault v. 
Flvnn. 162 F.3d 46, 48 n. 3 Clst Cir. 1998))). 
We will continue the practice of using these 
terms interchangeably. 

ill Wong bears the. "initial burden of producing 
evidence" both that a reasonable accommodation 
exists and that this accommodation "would enable 
[him) to meet the educational institution's essential 
eligibility requirements." *817Zukle. !66 F.3d at 
I 047. Production of such evidence shifts the burden 
to the University to produce rebuttal evidence that 
either ( 1) the suggested accommodation is not 
reasonable (because it would substantially alter the 
academic program), or (2) that the student is not 
qualified (because even with the accommodation, the 
studeiit could not meet the institution's academic 
standards). See idWong argues that, viewing the 
evidence in his favor, he has created an issue of fact 
as to whether allowing him eight weeks of additional 
reading time between the Surgery and Pediatrics 
clerkships was a reasonable modification of the 
School of Medicine's academic program. If extra 

reading time was reasonable, Wong contends, the 
evidence shows that he was qualified to continue in 
the School of Medicine because when granted that 
accommodation, he met the school's standards, 
performing satisfactorily in both the academic and 
interactive portions of his courses. According to the 
University, however, it is entitled to summary 
judgment because it has rebutted Wong's evidence on 
both of these points as a matter of law. 

A. Standards of Review 

Hi We review the district court's order granting 
summary judgment de novo. See, e.g., Bagdadi v. 
Nazar, 84 F.3d 1194, 1197 (9th Cir.1996). We 
construe all evidence and reasonable inferences it 
creates in the light most favorable to the non-moving 
party. See Brookside Assocs. v. Ri(kin. 49 F.3d 490, 
492-93 (9th Cir. J 995). "The mere existence of a 
scintilla of evidence in support of the [non-moving 
party j's position will be insufficient; there must be 
evidence on which the jury could reasonably find for 
the [non-moving party]." United States ru: rel 
Anderson v. Northern Telecom, Inc .. 52 FJd 810, 
815 (9th Cir.1995) (quoting Anderson v. Liberty 
Lobby. Inc., 477 U.S. 242, 252, I 06 S.Ct. 2505, 2512, 
9 I L.Ed.2d 202 r 1986)). Only if, viewing all of the 
evidence in this manner, "no genuine issue as to any. 
material fact'' exists, is the moving party entitled to 
summary judgment. Fed.R.Civ.P. 56(c). 

ill In this case, we must consider another standard of 
review as well: the degree of deference (if any) with 
which we should treat an educational institution's 
decisions involving its academic standards and 
curriculum. We recently observed that the Supreme 
Court, in the context of examining whether a 
university violated a student's constitutional rights to 
due process when it dismissed him, has held that 
judges "should show great respect for [a) faculty's 
professional judgment'' when reviewing "the 
substance of a genuinely academic decision." 
Regents o(the Univ. o(Michigan v. Ewing, 474 U.S. 
214. 225. 106 S.Ct. 507, 513. 88 L.Ed.2d 523 0985), 
quoted in Zukle. 166 F.3d at 1047. Extending this 
reasoning to the realm of the ADA and Rehabilitation 
Act, we concluded, as most other circuits have, "that 
an educational institution's academic decisions are 
entitled to deference." Zukle 166 F.3d at 1047 
(citing with approval cases from the First, Second, 
and Fifth Circuits). We typically defer to the 
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judgment of academics because courts generally are 
"ill-equipped," as compared with experienced 
educators, to determine whether a student meets a 
university's "reasonable standards for academic and 
professional achievement." Id (internal quotations 
omitted). 

Ifil This deference is not absolute, however: courts 
still hold the final responsibility for enforcing the 
Acts, including determining whether an individual is 
qualified, with or without accommodation, for the 
program in question. We must ensure that 
educational institutions are not "disguis[ing] truly 
discriminatory requirements" as academic decisions; 
to this end, "[t]he educational institution has a 'real 
obligation ... to seek suitable means of reasonably 
accommodating a handicapped person and to submit 
a factual record indicating that it conscientiously 
carried out this statutory obligation.' " Zuk.le, J 66 
F.3d at 1048 (quoting Wynne v. Tutls Univ. Sch. o( 
Med. 932 F.2d 19. 25-26 Ost Cir.1991) (en bane) 
(Wynne I)) (emphasis *818 added}. Subsumed within 
this standard is the institution's duty to make itself 
aware of the nature of the student's disability; to 
explore alternatives for accommodating the student; 
and to exercise professional judgment in deciding 
whether the modifications under consideration would 
give the student the opportunity to complete the 
program without fundamentally or substantially 
modifying the school's standards. See Wynne 1 932 
F.2d at 26 (explaining that institution needs to submit 
"undisputed facts " showing that "relevant 
officials" "considered alternative means, their 
feasibility, [and] cost and effect on the academic 
program") (emphasis added); id. at 28 (refusing to 
defer when institution presented no evidence 
regarding "who took part in the decision" and finding 
"simple conclusory averment" of head of institution 
insufficient to support deferential standard of 
review). We defer to the institution's academic 
decisions only after we determine that the school 
"has fulfilled this obligation." Zukle, 166 F.3d at 
I 048. Keeping these standards in mind, we examine 
the two issues in contention: whether the 
accommodation Wong requested was reasonable and 
whether, with accommodation, he was "qualified" to 
continue his studies at the School of Medicine. 

B. Reasonable Accommodation 

!7U8Jf9] A public entity must "make reasonable 

modifications in policies, practices, or procedures 
when the modifications are necessary to avoid 
discrimination on the basis of disability." Zukle, 166 
F.3d at 1046 (quoting28 C.F.R. § 35.130(b)(7)). The 
Acts do not require an academic institution "to make 
fundamental or substantial modifications to its 
programs or standards," however. Id.; see also 
Southeastern Comm. Coll. v. Davis, 442 U.S. 397, 
413. 99 S.Ct. 2361. 2370-71. 60 L.Ed.2d 980 (1979) 
(Rehabilitation Act does not require school to 
substantially modify or lower its standards to 
accommodate disabled students). Because the issue 
of reasonableness depends on the individual 
circumstances of each case, this determination 
requires a fact-specific, individualized analysis of the 
disabled individual's circumstances and the 
accommodations that might allow him to meet the 
program's standards. See Crowder v. Kitagawa. 81 
F.3d 1480, 1486 (9th Cir.1996). As we have observed 
in the employment context, "mere[ ] speculat [ion] 
that a suggested accommodation is not feasible" falls 
short of the "reasonable accommodation" 
requirement; the Acts create "a duty to 'gather 
sufficient information from the [disabled individual] 
and qualified experts as needed to determine what 
accommodations are necessary to enable [the 
individual to meet the ·standards in question].' " 
Buckingham v. United States, 998 F.2d 735. 740 (9th 
Cir.1993) (quoting Mantolete v. Bolger. 767 F.2d 
1416, 1423 (9th Cir.1985)). 

[I O][I I) In the typical disability discrimination case 
in which a plaintiff appeals a district court's entry of 
summary judgment in favor of the defendant, we 
undertake this reasonable accommodation analysis 
ourselves as a matter of course, examining the record 
and deciding whether the record reveals questions of 
fact as to whether the requested modification 
substantially alters the performance standards at issue 
or whether the accommodation would allow the 
individual to meet those requirements. In a case 
involving assessment of the standards of an academic 
institution, however, we abstain from an in-depth, de 
nova analysis of suggested accommodations that the 

· school rejected if the institution demonstrates that it 
conducted such an inquiry itself and concluded that 
the accommodations were not feasible or would not 
be effective. See supra Part TI.A. We do not defer to 
the academic institution's decision in the present case 
because the record that the University presented falls 
short of this requirement. 
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Dean Lewis's denial of Wong's requested 
accommodation is not entitled to deference because 
the University failed to present us with a record 
undisputedly showing *819 that Dean Lewis 
investigated the proposed accommodation to 
determine whether the School of Medicine feasibly 
could implement it (or some alternative modification) 
without substantially altering the school's standards. 
First, Dean Lewis rejected Wong's request for an 
eight-week reading period before the Pediatrics 
clerkship without infonning himself of Wong's need 
for accommodation of his learning disability. Despite 
Dr. Steward's earlier statement to Dean Lewis to the 
effect that Wong was certain to need additional time 
to finish the third-year clerkships, Dean Lewis failed 
to discuss Wong's proposal with any of the 
professionals who had worked with Wong to pinpoint 
his disability and help him develop skills to cope with 
it.l'lfil · L This omission is particularly noteworthy 
when c6nsidered in light of the following testimony 

· that Dean Lewis gave at his.deposition: 

:FN27. Dr. Steward had left the faculty of the 
•School of Medicine in 1994. Wong received 
~his initial diagnosis at the University's DRC, 
however, and several different professionals 
1had evaluated him, both at the DRC and as a 
·result of Dr. Steward's independent referrals. 

Q: Am I correct, Dr. Lewis, that you are the person 
within the School of Medicine who has the ultimate 
authority to determine what accommodations should 
be made available to students with disabilities? 

A: I'm not responsible for determining which 
accommodations will be offered to students[;] my 
office is responsible for seeing that the suggested 
accommodations are provided to the students, but we 
don't . make the decisions as to what the 
accommodations are. 

Q: Who does? 

A: The Disability Resources Center.Elm 

FN28. Dep. ofDr. Ernest Lewis, R24 at 3. 

Given Dean Lewis's own description of the 
limitations upon his responsibility in assessing 

appropriate accommodations, the fact that he simply 
passed messages to Wong through the registrar 
stating his decision to deny Wong's request-without 
consulting Wong or any person at the University 
whose job it was to formulate appropriate 
accommodations-strikes us as a conspicuous failure 
to carry out the obligation "conscientiously" to 
explore possible accommodations. 

Second, the evidence creates real doubts that Dean 
Lewis gave any consideration to the effect the 
proposed accommodation might ·have upon the 
School of Medicine's program requirements or 
academic standards at the time he denied Wong's 
request. In his October 1997 deposition, Dean Lewis 
stated that he denied Wong's requested 
accommodation because (I) Wong wanted to 
graduate on time, and (2) Wong already had taken 
Pediatrics and had received a significant amount of 
time off for reading, and Dean Lewis therefore did 
not believe Wong needed additional time off. Neither 
of these reasons is relevant to the School of 
Medicine's curriculum or standards. Only in a 
declaration dated two months after this deposition did 
Dean Lewis assert that he denied the requested 
accommodation because it was "contrary to the 
purposes of the curriculum." run A jury reasonably 
could find that Dean Lewis did not formulate this 
final rationale for denying the accommodation until 
long after Wong's dismissal from the School of 
Medicine. Such after-the-fact justification obviously 
does not satisfy the University's obligation to present 
"undisputed facts" showing that it conscientiously 
considered whether possible modification would 
fundamentally or substantially alter the school's 
standards when it decided that it could not reasonably 
accommodate the disabled student. See Wynne I. 
932 F.2d at 26.fl'tlll We therefore do not *820 defer 
to the institution's decision; we examine the rejection 
of Wong's request for an eight-week reading period 
de nova. 

FN29. Lewis Deel., RI 7 at 6,, 11. 

FN30. In Zuk/e, we cited Wynne I with 
approval for the proposition that the 
academic institution must present a factual 
record that it conscientiously fulfilled its 
obligation to seek suitable means. of 
accommodating disabled students. See 
Zukle, 166 F.3d at 1048. We did not delve 
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into the particulars of what that record must 
show to entitle the school to deference, 
however, because that case did not call for 
any analysis of this issue: Zukle presented 
no dispute about whether the school 
properly had considered its ability feasibly 
to accommodate that disabled student. 

[121(13) We briefly note that both parties have met 
their burdens of production as to whether the 
accommodation was reasonable. Among other things, 
Wong has shown that the University granted this 
accommodation in the past. The University, on the 
other hand, has produced the testimony of Dean 
Lewis that the eight-week break Wong requested was 
unreasonable because it required the School of 
Medicine to alter its curriculum. It contends that the 
schedule was designed for students to complete 
consecutively to allow them to practice skills 
consistently and frequently and to allow the faculty to 
evaluate the steady development of those skills.Elfil 
Allowing extra time for reading before every 
clerkship does not comport with this goal, the 
University argues. Our analysis focuses upon whether 
this evidence shows as a matter of law that the 
proposed accommodation is unreasonable; we 
conclude for the reasons discussed below that the 
evidence creates an issue of fact as to the 
reasonableness of granting Wong an eight-week 
reading period prior to his Pediatrics clerkship. 

FN31. See Lewis Deel., RI 7 at 5, ~ 11. 

First, Dr. Steward, the Coordinator of the Student · 
Leaming Disability Resource Teams and a member 
of the medical school faculty, informed Dean Lewis 
soon after Wong's diagnosis that Wong certainly 
would need additional time to complete the clerkship 
portion of the curriculum. Dr. Steward also stated 
that if Wong passed the Medicine clerkship after 
receiving additional reading time, that success would 
provide empirical support for Wong to receive the 
same accommodation for his next clerkship. A jury 
could have found Dr. Steward a persuasive authority 
on the issue whether the decelerated schedule 
fundamentally altered the curriculum. See also34 
C.F.R. § 104.44(a) (regulation interpreting 
Rehabilitation Act as it applies to postsecondary 
education stating that "[m)odifications may include 
changes in the length of time permitted for the 
completion of degree requirements" (emphasis 

added)). 

lHl Second, the School of Medicine had granted 
Wong this same accommodation for his twci previous 
clerkships. An institution's past decision to make a 
concession to a disabled individual does not obligate 
it to continue to grant that accommodation in the 
future, nor does · it render the accommodation 
reasonable as a matter of law. See, e.g., Mvers v. 
Hose 50 F.3d 278, 284 (4th Cir.1995) (holding that 
fact that employer had offered accommodation to 
employees in the past did not require employer to 
grant same accommodation to plaintiff as a matter of 
federal law). The fact that the school previously made 
the exact modification for the Surgery and Medicine 
clerkships that Wong requested for the Pediatrics 
clerkship, however, is certainly persuasive evidence 
from which a jury could conclude that the 
accommodation was reasonable. Cf Hunt-Gollidav 
v. Metropolitan Water Reclamation Dist., 104 F.3d 
1004. 1013 (7th Cir.1997) (observing fact that 
employer previously had restricted employee's lifting 
requirements to SO pounds in response to back injury 
indicated that this accommodation was 
reasonable).flfil The *821 School of Medicine also 
deviated from the consecutive clerkship standard 
when it allowed Wong to take a leave of absence 
during the third year to spend time with his ailing 
father. Both of these occurrences imply that 
consecutive completion of the third-year clerkships 
was not an essential element of the curriculum. 

FN32. ln Zuk/e, we specifically considered 
the school's previous decisions to grant 
students' requests for decelerated schedule 
as probative of the issue whether that 
plaintiff's request for eight weeks off 
between clerkships was reasonable. See 166 · 
F.3d at 1050. In that case we determined that 
the defendant was entitled to summary 
judgment because the plaintiff had not 
produced evidence from which a jury could 
conclude that the accommodation was 
reasonable given her particular 
circumstances. Here, in contrast, Wong has 
produced such evidence. See id. at I 048 
("[W]hat is reasonable in a particular 
situation may not be reasonable in a 
different situation-even if the situational 
differences are relatively slight."). 
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Third, that Wong had earned "B's" and received 
generally positive comments in the Medicine and 
Surgery clerkships for which Dean Lewis granted 
him eight weeks of reading time indicates that it may 
have been reasonable for Wong to continue receiving 
this same accommodation. Cf Roberts v. 
Progressive lndep .. Inc:, 183 F.3d 1215. 1220 (10th 
Cir.1999) (in the employment context, holding that 
"[r]easonable accommodation[s are] those 
accommodations which presently, or in the near 
future, enable the employee to perform the essential 
functions of his job") (internal quotations and 
citations omitted). From this evidence, a jury could 
conclude that the decelerated schedule allowed Wong 
to meet the substantive academic standards of the two 
clerkships for which ·he received the eight-week 
reading period. Allowing disabled individuals to 
fulfill the "essential eligibility requirements for ... 
participation in programs" is, after all, the principle 
behind lhe statutory mandate that public entities 
·provide · ·disabled individuals with reasonable 
accommodf!tions. 42 U .S.C. § 12131(2). 

Our holding that Wong has created an issue of fact as 
to the reasonableness of an eight-week reading period 
between ·clerkships does not conflict with our opinion 
in Zukle, in which we decided that the plaintiff did 
not create an issue of fact as to the reasonableness of 
the same accommodation that Wong requested. 
Seel66 F.3d at 1050-51. In Zukle, we reached the 
conclusion that a disabled medical students requested 
decelerated schedule for clerkships was not a 
reasonable accommodation only after determining 
that a deferential standard of review was appropriate. 
We noted that the Promotions Board had considered 
the plaintiff's previous failure to perform adequately 
even when granted a decelerated schedule. See id. at 
I 050-51.. Given that plaintiff's inability to perform 
even with accommodation, we concluded that the 
school made a rationally considered decision that 
allowing her to remain in the program would 
negatively impact the school's academic standards. 
Here, however, Wong has presented evidence that 
when granted the decelerated schedule, his 
performance drastically improved, and that the 
University failed to consider fully the effect of this 
modification on its program and on his abilities. See 
id at 1048 ("[R)easonableness is not a constant. To 
the contrary, what is reasonable in a particular 
situation may not be reasonable in a different 
situation-even if the situational differences are 
relatively slight.") (internal punctuation and citation 

omitted). 

[15)[] 6) We re-emphasize that at this stage of the 
litigation, we examine all of the record evidence in 
the light most favorable to Wong. We do not hold 
that allowing Wong to take eight weeks off between 
each of the third-year clerkships would have been a . 
reasonable accommodation; in fact, we recognize that 
a jury may well find that, despite the evidence we 
have just discussed, this modification to the school's 
curriculum was not reasonable. Under the summary 
judgment standard, however, we do not consider 
whether a jury could find in favor of the defendant: 
we affirm the entry of summary judgment only if a 
jury could not find for the plaintiff. Here, a jury could 
decide that the modification he requested in the 
School of Medicine's program was reasonable. The 
district court erred in concluding otherwise. flill. 

FN3 3. In its order granting the University's 
motion for summary judgment, the district 
court stated that it would disregard the 
parties' discussion of ''time off'' as an 
"accommodation," essentially concluding as 
a matter of law that additional time 
"dilute[d) appropriate academic standards" 
and thus fell outside of the Acts' 
requirements. District Ct. Order, R37 at 12 
n. 5; see also id at 13 & n. 6 (accepting as a 
matter of law the University's argument that 
granting additional time between clerkships 
for reading fundamentally altered the 
academic program and sua sponte applying 
this reasoning to the reading periods the 
sc~ool granted Wong for the Surgery and 
Medicine clerkships, stating: "Why this was 
considered an appropriate accommodation 
by the university, even at the outset, is 
puzzling to this court."). The district court 
misguidedly incorporated into its decision 
its own perception that the time Wong 
requested (and the University originally 
granted) significantly modified the 
curriculum. 

We have determined in this case that we 
could not treat the University's denial of 
the requested accommodation with 
deference because it did not demonstrate 
that it conscientiously exercised 
professional judgment in considering the 
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feasibility of the modification in making 
that decision. Even so, where record 
evidence indicates that an institution 
determined that certain modifications to 
its program were acceptable, courts may 
not as a matter of law disregard that 
evidence in favor of their own ideas about 
what constitutes "appropriate academic 
standards." 

In addition to relying upon its own 
assessment of the importance of different 
functions of an academic curriculum, the 
district court also based its conclusion in· 
part upon the University's stated goal of 
requiring students to apply their 
knowledge "within the time demanded by 
the live clinical setting." District Ct. 
Order, R37 at 13 n. 6. The University does 
contend that this ability is an important 
part of its curriculum, but it did not defend 
the "consecutive clerkship" requirement 
on this basis: it claimed that it intended 
the clerkships to proceed in succession to 
allow students to practice their skills 
frequently and consistently and to allow 
the faculty to assess students' progress 
more effectively. See Lewis Deel., RI 7 
at 5, 'II 11. Although the former goal may 
indeed be an important part of the 
University's curriculum, the district court 
erred in holding that this function of the 
program rendered the accommodation 
unreasonable per se because the 
University did not contend that the 
"consecutive clerkship" requirement 
advanced the "live clinical setting" goal. 

*822 C. Qualified Individual 

The ADA provides that "no qualified individual with 
a disability shall, by reason of such disability, be 
excluded from participation in or be denied the 
benefits of the services, programs, or activities of a 
public entity .... " 42 U.S.C. § 12132. The statute 
defines a "qualified individual with a disability" as 
"an individual with a disability who, with or without 
reasonable modifications to rules, policies, or 
practices meets the essential eligibility 
requirements for the ... participation in programs or 
activities provides by a public entity." Id.§. 

1213 ](2). The . Rehabilitation Act creates similar 
rights and duties.Bill In the context of 
postsecondary education, administrative regulations 
defme "qualified" as "meet[ing) the academic and 
technical standards requisite to ... participation in the 
... education program or activity." 34 C.F.R. § 
104.3(k)(3). For purposes of resolving the summary 
judgment issue, Wong concedes that he is not 
qualified to continue in the School of Medicine 
without reasonable accommodation; the issue we 
must consider, therefore, is whether, with the 
accommodation of time off between clerkships for 
additional reading, Wong has created an issue of fact 
that he could satisfy the school's academic standards. 

FN34. The Rehabilitation Act prohibits 
discrimination against an "otherwise 
qualified individual with a disability." ~ 
U.S.C. § 794(a) (emphasis added). Courts 
repeatedly have noted that despite this slight 
difference in terminology, the same analysis 
applies to claims under both Acts. See, e.g .. 
Forest Citv Daly Housing. Inc. v. Tawn of 
North Hempstead 175 F.3d 144. 150 n. 7 
(2d Cir.1999) (comparing this particular 
language in ADA and Rehabilitation Act); 
Nelson v. Miller, 170 F.3d 641. 649 (6th 
Cir.1999) (noting that analysis under these 
two provisions is essentially the same); see 
generally Zukle, 166 F.3d at 1045 n. 11 
(collecting cases noting relationship between 
the ADA and Rehabilitation Act). 

[17][1 8) Again, our analysis begins with a 
deterrnination of whether we defer to the University's 
decision to dismiss Wong for "failure to meet the 
academic standards of the School of Medicine." flill 
We will not *823 defer to a school's decision if the 
ostensibly professional, academic judgment 
"disguise[s] truly discriminatory requirements." 
Zukle, 166 F.3d at 1048. Moreover, the academic 
institution bears the burden of presenting us with a 
factual record that shows it conscientiously 
considered all pertinent and appropriate information 
in making its decision. Far from demonstrating a 
conscientious effort to consider all relevant factors in 
deciding that Wong could not meet the school's 
academic requirements even with reasonable 
accommodation, the record contains evidence that the 
University eschewed its obligation to consider 
possible modifications it could make (or could have 
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made) in the program to accommodate Wong and the 
past and potential effects of such accommodations 
(and lack thereof) on Wong's performance. 

~ Mem. from Promotions Board Chair 
to Dean of School of Medicine (May 16, 
1995), Attach. to Lewis Deel., RI 7, Ex. C at 
49. 

The University has not disputed Wong's assertion that 
Dean Lewis instructed him not to mention the 
requested accommodation-or Dean Lewis's denial of 
it-to the Promotions Board. In fact, the record 
contains evidence that at least two Promotions Board 
members believed that Dean Lewis had given Wong 
accommodations and erroneously believed that Wong 
had been unable to perform adequately even with 
those modifications.flili These same two individuals 
also identified Wong's failure of the Pediatrics 
·clerkship as the determining factor in their decision 
to dismiss'.him.Elfil Finally, Dean Lazarus, who 
issued the letter formally dismissing Wong, testified· 
that Dean .. Lewis told him that Wong had been 
accommodated and that based upon this 
representation and the Promotions Board's 
recommendation for dismissal, he issued the school's 
decision. without considering the matter 
independently.Elfil The University has presented no 
evidence that the Promotions Board considered the 
fact that in his previous two clerkships, Wong had 

·performed. well after receiving an eight-week reading 
period as an accommodation but that in the Pediatrics 
clerkship, Wong performed poorly after failing to 
receive the same accommodation. Cf Zukle. 166 
F.3d at I 050-51 (in deferring to University's decision 
not to grant accommodation to that plaintiff, noting 
that Promotions Board had considered fact that the 
student previously had "experienced severe academic 
difficulties" "even on a decelerated schedule"). 

FN36. For example, the following dialogue 
occurred during the deposition of the Chair 
of the Promotions Board: 

Q: If he was given more support, he 
would have performed well in pediatrics 
as well? 

A: Well, I will reflect the opinion of the 
Committee at this moment is that that 
support and· opportunity had been given, 

and still there was unsatisfactory 
performance, and on that basis, and the 
fact that he was on probation at that time, 
that the Board voted to recommend 
dismissal. 

Dep. of Dr. George Jordan, R25 at 17. In 
fact, Wong received extra time on some of 
his exams, including Pediatrics, but did 
not receive any additional time to read in 
preparation for Pediatrics. See also Dep. 
of Promotions Board member Dr. Donal 
Walsh, R26 at 14-15 (stating, in response 
to question regarding whether the 
Promotions Board discussed Wong's 
learning disability, "I believe it was 
discussed generally. I don't believe it was 
discussed in detail."). 

FN37. See Jordan Dep., R25 at 4 (stating 
that the Promotions Board voted to dismiss 
Wong because "[h]e received [sic] 
insufficient grade in the pediatrics clerkship 
at the time that he was on probation."); 
Walsh Dep., R26 at 13. 

FN38. See Dep. of School of Medicine Dean 
Gerald Lazarus, Attach. to Pl.'s Mem. of 
Points and Authorities in Opp'n to Mot. for 
Summ. J., R32, Ex.Fat 63. 

This failure to take Wong's disability and need for 
accommodation into account shows that the school's 
system for evaluating a learning disabled student's 
abilities and its own duty to make its program 
accessible to such individuals fell short of the 
standards· we require to grant deference to an 
academic institution's decision-making process. We 
therefore analyze whether Wong has created an issue 
of fact with respect to his qualifications de novo. 

il21 Wong has produced enough evidence that he 
could meet the University's *824 eligibility 
requirements to shift the burden of production to the 
University: his fmal grade sheets from the Medicine 
and Surgery clerkships for which he received the 
accommodation show that he received satisfactory 
grades and generally positive comments from his 
evaluators. The University argues, however, that an 
examination of Wong's entire academic record 
demonstrates that he did not have the capacity to 
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become an effective physician. Evaluators from 
multiple courses reported flaws in his performance
such as Wong's inability to comprehend verbal 
information, accurately respond to questions posed to 
him on the wards, think on bis feet, and relate to 
patients and staff-that the University argues could not 
be corrected simply by allowing Wong additional 
time to read before each clerkship. Thus, the 
University contends, Wong was not qualified because 
even with the accommodation he requested, he could 
not satisfy the School of Medicine's standards. We 
acknowledge that Wong's performance in some areas 
of the clerkship program were less than ideal and a 
jury may eventually determine that Wong 

0

simply 
does not have and cannot acquire-even with 
reasonable modifications to the program-skill$ that 
are indispensable for the receipt of a license to 
practice medicine. For the reasons discussed below 
however, we cannot say as a matter of law that h~ 
was unqualified to continue participating in the 
medical program. 

Most importantly, a comparison of Wong's final 
grade sheets from his 1991 Surgery and 1993 
Medicine clerkships (which he failed and for which 
he received no accommodation) and his 1994 
Medicine and 1995 Surgery clerkships (which he 
passed with grades of "B" and for which he received 
eight weeks of reading time prior to starting) show a 
marked improvement, not only in Wong's 
performance on written and oral examinations, but 
also in his performance in the clinical setting. For 
example, the final grade sheet for the 1993 Medicine 
clerkship reported that Wong's clinical performance 
was "below that expected" because, for example, he 
could not collect data from patients and use it to 
formulate a diagnosis; his oral presentations. were 
problematic; and he had difficulty with interpersonal 
interactions . .Elili In contrast, his 1994 Medicine 
clerkship evaluation · stated that his clinical 
performance was "satisfactory in all areas." DW! It 
noted some difficulty with verbal presentations, 
including taking a little extra time or repeating a 
question, but stated that he nonetheless answered 
questions satisfactorily. Significantly, this grade sheet 
reported excellent performance in two areas with 
which Wong earlier had struggled: interpersonal 
relationships (both with patients and with other 
professionals) and synthesizing a diagnosis while 
taking a patient's history.Elill. 

FN39. Final Grade Sheet, Medicine 
Clerkship, Summer 1993, Attach. to Lewis 
Deel., Rl 7, Ex. Cat 9. 

FN40. Final Grade Sheet, 
Clerkship, Summer/Fall 1994, 
Lewis Deel., Rl7, Ex.Cat 8. 

FN41. See id. 

Medicine 
Attach. to 

[201 Wong's poor performance in the 1995 Pediatrics 
clerkship for which he did not receive the 
accommodation he requested mimicked his earlier 
failures. The comments he received regarding his 
clinical performance were similar to the assessments 
of his work in the 1993 Medicine arid 1991 Surgery 
clerkships: he could not synthesize information; his 
oral presentation skills were poor; and he lacked 
confidence.flfil From all of this evidence a 
reasonable jury could discern a pattern: Wong falled 
when he did not have extra time to prepare before a 
clerkship, but with the modified schedule, he 
succeeded in all areas of the clerkship. 

FN42. See Final Grade Sheet, Pediatrics 
Clerkship, Winter/Spring 1995, Attach. to 
Lewis Deel., RI 7, Ex. Cat 3. 

The University points out that Wong's scores on the 
written and oral examinations*82S in the 1995 
Pediatrics clerkship were good; only his clinical and 
ward performance was less than satisfactory. Based 
upon these facts, the University contends that Wong 
still was not qualified because the accommodation he 
requested, additional reading time, would not have 
improved the "hands-on" skills with which he had so 
much difficulty. In addition to Wong's performance 
in the 1994 Medicine and 1995 Surgery clerkships, 
which tend to disprove the University's assertion, 
evidence from one of the School of Medicine's own 
faculty members discounts this argument In a 
memorandum to Dean Lewis written soon after 
Wong received his learning disability diagnosis, Dr. 
Steward reported that two of the professionals who 
helped diagnose Wong concurred in Wong's own 
perception that his problems with processing verbal 
information increased "when he is anxious, worried, 
and/or nervous, and when the vocabulary includes 
new, technical information." Elfil Similarly, 
"negative and anxious emotions can interrupt or 
exacerbate [Wong's difficulty expressing himself 
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verbally), and new or not-quite-mastered terms and 
concepts. are more lik~to be difficult to retrieve 
than older material." From this analysis of 
Wong's disability, a reasonable jury could conclude 
that having reading time between clerkships allowed 
him to perform satisfactorily by ( 1) enabling him to 
familiarize himself with new, technical information 
so that he could communicate more easily on these 
topics and (2) easing his anxiety about the new 
information, thus making him more comfortable in 
the clinical setting. 

FN43. Mem. to Dean Lewis from Dr. 
Steward (April 14, 1994), Attach. to Lewis 
Deel., Rl7, Ex.Cat 88 (emphasis added). 

FN44. Id. at 88-89. 

The University emphasizes that Wong passed the 
Pediatrics clerkship the first time he took it, in 1992, 
without any accommodation. Although this fact does 
bolster the school's argument that the Jack of extra 
reading ·time should not have affected Wong's 
performance in Pediatrics in 1995, the fact that 
Pediatrics had become "a lot more rigorous in the last 
five [or) six years" flfil. mitigates the support this 
evidence lends to the University's position. Finally, 
we give little credence to the University's argument 
that the total amount oftime Wong already had spent 
in the third year of medical school-nearing four years 
at the time of his dismissal-indicates that he simply 
could not master the skills that the school's 
curriculum demanded. The majority of this time was 
attributable to the death of Wong's father; courses 
Wong failed prior to his diagnosis; and courses that 
Wong had passed but that the school required him to 
retake. If a jury were to find that the schedule 
modification Wong requested was reasonable, we 
could attribute at the most one year of additional time 
in the third year curriculum to the accommodation of 
his disability .l:lWi Neither the University's argument 
regarding Wong's prior passing grade in Pediatrics 
nor the emphasis it places upon the amount of time 
he had spent in the third year is sufficient to 
overcome, as a matter of law, the evidence Wong 
presented that when given extra time to read between 
clerkships, he could meet the academic standards of 
the School of Medicine. 

FN45. Lewis Dep., R24 at 26. 

FN46. If, starting on a clean slate, Wong 
received eight weeks off before every 
clerkship in the third-year curriculum, it 
would take him two years instead of one to 
complete these courses. Incidentally, we 
note that at least one member of the 
Promotions Board focused heavily on the 
time factor in voting to dismiss Wong. See 
Walsh Dep., R26 at 14, 15-17, 25, 29. 

ill. CONCLUSION 

Faculty members and administrators ofa professional 
school are unquestionably in the best position to set 
standards for the institution and to establish curricular 
requirements that fulfill the school's purpose of 
training students for the work that lies *826 ahead of 
them. However, "extending deference to educational 
institutions must not impede our obligation to enforce 
the ADA and the Rehabilitation Act.... The 
educational institution has a 'real obligation ... to 
seek suitable means of reasonably accommodating a 
handicapped person and to submit a factual record 
indicating that it conscientiously carried out this 
statutory. obligation.' " Zukle, 166 F.3d at 1048 
(quoting Wvnne I. 932 F.2d at 25-26). Here, school 
administrators accepted the recommendation of a . 
faculty member (and learning disability services 
coordinator) to grant Wong the schedule modification 
he requested for two courses, and Wong performed 
well with this accommodation. The School of 
Medicine did not present any evidence that during 
this time period, it believed that Wong's decelerated 
schedule impeded his attainment of the goals of the 
program or lowered the school's academic standards. 
Then, however, for reasons about which there is a 
dispute of fact, the school refused to continue 
granting Wong the accommodation and dismissed 
him when he could not perform satisfactorily without 
it. 

The deference to which academic institutions are 
entitled when it comes to the ADA is a double-edged 
sword. It allows them a significant amount of leeway 
in making decisions about their cunicular 
requirements and their ability to structure their 
programs to accommodate disabled students. On the 
other hand, it places on an institution the weighty 
responsibility of carefully considering each disabled 
student's particular limitations and analyzing whether 
and how it might accommodate that student in a way 
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that would allow the student to complete the school's 
program without lowering academic standards or 
otherwise unduly burdening the institution. Here, 
although the record shows that the University failed 
to undertake this task properly, the University still 
asks that we hold as a matter of law and at a very 
early stage of this litigation that it has satisfied its 
legal obligations under the ADA. Under the 
circumstances, we cannot grant this request. We will 
not sanction an academic institution's decision to 
refuse to accommodate a disabled student and 
subsequent dismissal of that student when the record 
contains facts from which a reasonable jury could 
conclude that the school made those decisions for 
arbitrary reasons unrelated to its academic standards. 

Because genuine issues of fact remain as to both the 
reasonableness of the accommodation in question and 
Wong's qualifications, summary judgment was 
inappropriate. Resolving these factual disputes is the 
province of a jury. We REVERSE the order of the 
district court and REMAND this case for further 
proceedings consistent with this opinion. 

C.A.9(Cal.),1999. 
Wong v. Regents of University of California 
192 F.3d 807, 138 Ed. Law Rep. 698, 9 A.D. Cases 
1227, 16 NDLR P 93, 99 Cal. Daily Op. Serv. 7683, 
1999 Daily Journal D.A.R. 9695, 1999 Daily Journal 
D.A.R. 11,677 
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Leaming disabled student who was dismissed from 
program. at medical school brought action against 
university regents, alleging violation of the 
Americans with Disabilities Act (ADA) and 
Rehabilitation Act. The United States District Court 
for the Eastern District of California, David F. Levi, 
J ., granted summary judgment for regents, and 
student appealed. The Court of Appeals, O'Scannlain, 
Circuit Judge, held that: (I) student bore initial 
burden of production, and burden would then shift to 
university, but student bore ultimate burden of 
persuasion; (2) university's academic decisions were 
entitled to judicial deference; and (3) student's 
requested accommodations were not reasonable, 
since they would require substantial modification of 
school's program. 

Affirmed. 

West Headnotes 

ill Federal Courts 170B ~915 

l 70B Federal Courts 
l 70BVII1 Courts of Appeals 

Court 

Cases 

l 70BVIIICKl Scope, Standards, and Extent 
170BVI1ICK)7 Waiver of Error in Appellate 

l 70Bk9 ! 5 k. Ii:J. General. Most Cited 

Appellant's failure to raise certain claims in her 
opening brief on appeal waived any appeal from the 
district court's grant of summary judgment on those 
claims. 

ill Civil Rights 78 c=1402 

78 Civil Rights 
78III Federal Remedies in General 

78k1400 Presumptions, Inferences, and 
Burdens of Proof 

78kl402 k. Education. Most Cited Cases 
(Formerly 78k240(1 )) 

In student's action alleging that educational 
institution discriminated against her on basis of 
disability, in violation of Americans with Disabilities 
Act (ADA) and Rehabilitation Act, student bears 
initial burden of producing evidence that she is 
otherwise qualified, which includes burden of 
producing evidence of existence of a reasonable 
accommodation that would enable her to meet 
institution's essential eligibility requirements; burden 
then shifts to institution to produce evidence that 
requested accommodation would require a 
fundamental or substantial modification of its 
program or standards, or evidence that requested 
accommodations, regardless of whether they are 
reasonable, would not enable student to meet its 
academic standards, although student retains ultimate 
burden of persuading court that she is otherwise 
qualified. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794; Americans with Disabilities Act of 
1990, §§ 201(2), 202, 42 U.S.C.A. §§ 1213 )(2), 
12132; 28 C.F.R. § 35.130(blC7l; 34 C.F.R. §§ 
I 04.3(k)(3), 104.44Cal. 

ill Civil Rights 78 €=to69 

78 Civil Rights 
781 Rights Protected and Discrimination 

Prohibited in General 
78kl059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27. I) 
Although ultimate determination of whether an 
individual is otherwise qualified to participate in 
educational institution's program must be made by 
the court, in action brought under Americans with 
Disabilities Act (ADA) and Rehabilitation Act, 
judicial deference will be extended to the evaluation 
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made by the institution itself, absent proof that its 
standards and its application of them serve no 
purpose other than to deny an education to 
handicapped persons. Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794; Americans with Disabilities 
Act of 1990, § 202, 42 U.S.C.A. § 12132. 

1£ Civil Rights 78 C=to69 

78 Civil Rights 
1fil Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78k127.1) 
Judicial deference should be accorded an educational 
institution's determination that a reasonable 
accommodation is not available to a disabled student, 
for purpose of student's claim of discrimination under 
Americans with Disabilities Act (ADA) and 
Rehabilitation Act; court's duty is to first find the 
basic facts, giving due deference to the school, and 
then to evaluate whether those facts add up to a 
professional, academic judgment that reasonable 
accommodation is not available. Rehabilitation Act 
of 1973, § 504, 29 U.S.C.A. § 794; Americans with 
Disabilities Act of 1990, § 202, 42 U .S.C.A. § 12132. 

l.fil Civil Rights 78 ~1069 

~ Civil Rights 
1fil Rights . Protected and Discrimination 

Prohibited in General 
78ki059 Education 

78kl 069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27.1) 
University's dismissal of learning disabled student 
from medical school program did not amount to 
discrimination under Americans with Disabilities Act 
(ADA) or Rehabilitation Act; accommodations 
requested by student in addition to those offered by 
university, such as permitting student to begin one 
clerkship before finishing another, reducing amount 
of required clinical time, and placing student on 
decelerated schedule, were not reasonable because 
they would require substantial modification of 
school's program and would have lowered school's 
academic standards. Rehabilitation Act of 1973, § 
504, 29 U.S.C.A. § 794; Americans with Disabilities 

Act of 1990, § 202, 42 U.S.C.A. § 12132. 

1fil Civil Rights 78 €=1069 

~Civil Rights 
· 781 Rights Protected and Discrimination 

Prohibited in General 
78kl 059 Education 

78kl069 k. Disabled Students. Most Cited 
Cases 

(Formerly 78kl27.l) 
For purpose of student's claim, under Americans with 
Disabilities Act (ADA) and Rehabilitation Act, that 
she was otherwise qualified to participate in medical 
school program, with reasonable accommodation, 
reasonableness is not a constant; rather, what is 
reasonable in a particular situation may not be 
reasonable in a different situation, even if the 
situational differences are relatively slight, and court 
must thus evaluate student's requests for 
accommodation in light of the totality of her 
circumstances. Rehabilitation Act of 1973, § 504, 29 
U.S.C.A. § 794; Americans with Disabilities Act of 
1990, § 202, 42 U.S.C.A. § 12132. 

*1042 Dan Siegel.Hunter Pyle, Siegel & Yee, 
Oakland, California, for the plaintiff-appellant. 
Charity Kenyon, Diepenbrock, Wulff, Plant & 
Hannegan, Sacramento, California, for the defendant
appellee. 

Appeal from the United States District Court for the 
Eastern District of California; David F. Levi, District 
Judge, Presiding. D.C. No. CV-96-00127-DFL. 

Before: ALARCON, O'SCANNLAIN and 
FERNANDEZ, Circuit Judges. 

O'SCANNLAIN, Circuit Judge: 
We must decide whether a medical school violated 
the Americans with Disabilities Act or the 
Rehabilitation Act when it dismissed a learning 
disabled student for failure to meet the school's 
academic standards. 

l 

Sherrie Lynn Zukle entered the University of 
California, Davis School of Medicine ("Medical 
School") in the fall of 1991 for a four year course of 

© 2008 Thomson Reuters/West. Ng
7
Sj.aim to Orig. US Gov. Works. 



166 F.3d 1041 Pa.ge 3 
166 F.3d 1041, 132 Ed. Law Rep. 81, 9 A.O. Cases 80, 14 NDLR P 188, 99 Cal. Daily Op. Serv. 1355, 1999 Daily 
Journal D.A.R. 1707 

study. The first two years comprise the "basic 
science"' or "pre-clinical" curriculum, consisting of 
courses in the function, design and processes of the 
human body. The final two years comprise the 
"clinical curriculum." In the third year, students take 
six consecutive eight-week clinical clerkships. 
During the fourth year, students complete clerkships 
of varying lengths in more advanced areas. Most 
clerkships involve treating patients in hospitals or 
clinics, and oral and written exams. 

From the beginning, Zuk.le experienced academic 
difficult)'. During her first quarter, she received "Y" 
grades in Anatomy and Biochemistry.llil Upon 
reexamiriation, her Biochemistry grade was 
converted to a "D." She did not convert her Anatomy 
grade at that time. In her second quarter, she received 
a "Y" grade in Human Physiology, which she 
converte'd to a "D" upon reexamination. 

FN 1. The Medical School assigns letter 
grades of A, B, C, D, F, I and Y to measure 
academic performance. A "Y" grade in a 
pre-clinical course is provisional; it means 
that a student has earned a failing grade but 
will be or has been permitted to retake the 
exam. However, a "Y" grade in a clinical 
clerkship indicates unsatisfactory 
performance in a major portion of that 
clerkship and may not be converted until the 
student repeats that portion of the clerkship. 

In April 1992, the Medical School referred Zukle to 
the Student Evaluation Committee ("SEC").00 

Although subject to dismissal *1043 pursuant to the 
Medical School's bylaws,M Zukle was allowed to 
remain in school. The SEC (1) placed Zukle on 
academic probation,ffil (2) required her to retake 
Anatomy and Biochemistry, (3) required her to be 
tested for. a learning disability, and (4) placed her on 
a "split curriculum," meaning that she was given 
three years to complete the pre-clinical program, 
instead of the usual two years. Zukle continued to 
experience academic difficulty. For the spring quarter 
of 1992 (while on academic probation) she received a 
"Y" grade in Neurobiology. In the fall, she received a 
"Y" grade in Medical Microbiology and in the winter 
she received a "Y" in Principles of Pharmacology. In 
total, Zukle received eight "Y" grades during the pre
clinical portion of her studies: Five were converted to 
"C" after reexamination, two to "D" and one to "F." 

FN2. The Medical School's Committee on 
Student Evaluation and Promotion, which 
consists of two Promotions Boards and the 
SEC, monitors the progress of students with 
academic difficulties. Promotions Board A 
reviews preclinical students (i.e. students in 
the first two years of study); Promotions· 
Board B reviews clinical students (i.e. 
students in the last two years of study). 
Generally, the SEC meets with students and 
their advisors before making a 
recommendation to the appropriate 
Promotions Board. The Promotions Board 
then conducts an independent review of the 
student's performance and decides whether 
to accept or reject the SEC's 
recommendation. 

FN3. The Medical School's bylaws provide 
that a student is subject to dismissal if she 
receives two or more failing grades within 
one academic quarter. Zukle received two 
"Y" grades in her first quarter. 

FN4. The Medical School's bylaws provide 
that a student on academic probation is 
required to remedy her deficient grades, and 
is subject to dismissal for failure to do so or 
if she receives another deficient grade while 
on academic probation. 

In November 1992, Zukle was tested for a learning 
disability. The results received in January 1993, 
revealed that Zukle suffered from a reading disability 
which "affects visual processing as it relates to 
reading comprehension and rate when under timed 
constraints." In short, it takes Zukle longer to read 
and to absorb information than the average person.00 

Zukle asked Christine O'Dell, Coordinator of the 
University's Leaming Disability Resource Center, to 
inform the Medical School of her test results in mid
July 1993. O'Dell informed Gail Currie of the Office 
of Student Affairs in a letter dated July 21, 1993. 
O'Dell recommended that the Medical School make 
various accommodations for Zukle's disability and 
recommended various techniques for Zukle to try to 
increase her reading comprehension. The Medical 
School offered all of these accommodations to Zukle. 

FN5. Under timed conditions, Zukle's 
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reading comprehension is in the 2nd 
percentile, whereas when untimed her 
comprehension is in the 83rd percentile. 

After completing the pre-clinical portion of Medical 
School, Zukle took the United States Medical 
Licensmg Exam, Part I ("USMLE") in June 1994. 
Shortly thereafter, she began her first clinical 
clerkship, 08-GYN. During this clerksh~ Zukle 
learned that she had failed the USLME. The 
Medical School allowed Zukle to illterrupt her 08-
GYN clerkship to take a six-week review course to 
prepare to retake the USMLE, for which the Medical 
School paid. 

FN6. Zukle's score placed her in the 5th 
percentile nationally. 

Before leaving school to take the USMLE review 
course offered in southern California, Zukle asked 
Donal A. Walsh, the Associate Dean of Curricular 
Affairs, if she could rearrange her clerkship schedule. 
At this point, Zukle had completed the first half of 
her 08-GYN clerkship. She asked Dean Walsh if, 
instead of completing the second half of her 08-
GYN clerkship upon return from retaking the 
USMLE, she could start the first half of a Family 
Practice Clerkship, and then repeat the OB-GYN 
clerkship in its entirety at a later date. Zukle testified 
that she made this request because she was concerned 
about how far behind she would be when she 
returned from the USMLE review course. She further 
asserted that she thought that if she started the Family 
Practice clerkship (which apparently requires less 
reading than the OB-GYN clerkship). she would be 
able to read for her upcoming Medicine clerkship at 
night. Zukle testified that Dean Walsh, and several 
other faculty members, including the Instructor of 
Record for Family Practice and the. Instructor of 
Record for OB-GYN, initially approved her request. 
Later, however, Dean Walsh denied Zukle's request 
and informed her that she had to complete the 08-
GYN clerkship before beginning another clerkship. 

*1044 In September 1994, Zukle took and passed the 
USMLE on her second attempt.El:il She returned to 
the Medical School and finished her OB-GYN 
clerkship. Without requesting any accommodations, 
she began her Medicine clerkship. During this 
clerkship, she learned that she had earned a "Y" 
grade in her OB-GYN clerkship. Because of this 

grade, Zukle was automatically placed back on 
academic probation.fl::IA 

FN7. Zukle's score placed her in the 9th 
percentile nationally. 

FN8. The Promotions Board had voted to 
remove Zukle from academic probation in 
October 1994. At that time, it was unaware 
of her OB-GYN clerkship grade. The 
Medical School's bylaws provide that a 
student who receives a "Y" grade in her 
third or fourth years is automatically placed 
on academic probation at the time of receipt 
of the grade. 

Two weeks before the Medicine written exam, Zukle 
contacted her advisor, Dr. Joseph Silva, and 
expressed concern that she had not completed the 
required reading. Dr. Silva offered to speak with Dr. 
Ruth Lawrence, the Medicine Instructor of Record, 
on Zukle's behalf. According to Zukle, she then 
spoke with Dr. Lawrence in person and requested 
time off from the clerkship to prepare· for the exam. 
Dr. Lawrence denied Zukfo's request. Zukle passed 
the written exam, but failed the Medicine clerkship 
because of unsatisfactory clinical performance. On 
Zukle's grade sheet, Dr. Lawrence rated Zukle as 
unsatisfactory in clinical problem solving skills; data 
acquisition, organization and recording; and 
ski!Vability at oral presentations. Dr. Lawrence also 
reported negative comments from the people who 
worked with Zukle during the clerkship. Because 
Zukle had earned a failing grade while on academic 
probation, she was again subject to dismissal 
pursuant to the Medical School's bylaws. 

On January 13, 1995, Zukle appeared before the 
SEC. The SEC recommended that Zukle {I) drop her 
current clerkship, Pediatrics; (2) start reviewing for 
the OB-GYN exam, and retake it; (3) repeat the 
Medicine clerkship in its entirety; (4) obtain the 
approval of the SEC before enrolling in any more 
clerkships; and (5) remain on academic probation for 
the rest of her medical school career. 

On January 17, 1995, the Promotions Board met to 
consider Zukle's case. The Promotions Board voted 
to dismiss Zukle from the Medical School for "failure 
to meet the academic standards of the School of 
Medicine." According to Dr. Lewis, who was a 

IC 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
976 



166 F.3d 1041 Page 5 
166 F.3d 1041, 132 Ed. Law Rep. 81, 9 A.D. Cases 80, 14 NDLR P 188, 99 Cal. Daily Op. Serv. 1355, 1999 Daily 
Journal D.A.R. 1707 

member of the Promotions Board and was present 
when it reached its decision, "the Promotions Board 
considered Plaintiff's academic performance 
throughout her tenure at the medical school and 
determined that it demonstrated an incapacity to 
develop or use the skills and knowledge required to 
competently practice medicine." 

In June 1995, Zukle appealed her dismissal to an ad 
hoc Board on Student Dismissal composed of faculty 
and students ("the Board").Et:12 Zukle appeared 
before the Board on November 12, 1995, and 
requested that her dismissal be reconsidered and that 
she be given extra time to prepare prior to some of 
her clerkships to accommodate her disability. The 
Board also heard testimony from Dr. Silva, who 
spoke favorably on her behalf, Dr. Ernest Lewis, 
Associate Dean of Student Affairs and Dr. George 
Jordan, the Chair of the Promotions Board at the time 

: of Zukle:s dismissal. When asked about Zukle's 
request tci remain in Medical School on a decelerated 

· schedule,'Dean Lewis testified: 

FN9. The Medical School's bylaws provide 
that any student who has been dismissed 
from the Medical School may appeal her 
dismissal to the Dean, who in turn may 
appoint an ad hoc board consisting of five 

. faculty members and two students to review 
the appeal. The Dean is responsible for the 
final disposition of the appeal. 

There is a certain point when everyone has to be able 
to respond in the same time frame. A physician does 
not have extra time when in the ER, for example. 
Speed of appropriate reaction to crisis is essential. 
The Board on Student Dismissal voted unanimously 
to uphold the Promotions Board's decision of 
dismissal. 

• 1045 On January 22, 1996, Zukle filed a complaint 
in federal district court for damages and injunctive 
relief against the Regents of the University of 
California ("Regents"). The complaint alleged 
discrimination based on disability, sex and race, and 
sexual harassment. On June 6, 1997, the Regents 
filed a motion for summary judgment. The district 
court entered its Memorandum of Opinion and Order 
on Augmt 7, 1997, granting summary judgment to 
The Regents on all of Zukle's claims. The court found 
that Zukle's "race, sex, and sexual harassment claims 

are unsupported by the record and do not merit 
discussion." On Zukle's Americans with Disabilities 
Act ("ADA") and Rehabilitation Act claims, the 
district court found that "[b ]ecause the evidence 
before the court shows that Zukle could not meet the 
minimum standards of the UCO School of Medicine 
with reasonable accommodation, she is not an. 
otherwise qualified individual with a disability under 
the Rehabilitation Act or the ADA." 

ill Zukle timely appeals from the district court's 
grant of summary jud~nt on her ADA and 
Rehabilitation Act claims. 

FN I 0. Zukle did not raise her race, sex or 
sexual harassment claims in her opening 
brief; therefore she has waived any appeal 
from the district court's grant of summary 
judgment on these claims. See Sanchez v. 
Pacific Powder Co .. 147 F.3d 1097, 1100 
(9th Cir.1998) ("Ordinarily, a party's failure 
to raise an issue in the opening brief 
constitutes a waiver of that issue."). 

II 

Zukle claims that she was dismissed from the 
Medical School in violation of Title II of the ADA 
and section 504 of the Rehabilitation Act. Title 11 of 
the ADA provides, in relevant part: 

no qualified individual with a disability shall, by 
reason of· such disability, be excluded from 
participation in or be denied the benefits of the 
services, programs, or activities of a public entity, or 
be subjected to discrimination by any such entity. 

42 U .S.C. § 12132. Title 11 prohibits discrimination 
by state and local agencies, which includes publicly 
funded institutions of higher education. See id. at .§. 
12131(1)(B). 

Title II of the ADA was expressly modeled after 
Section 504 of the Rehabilitation Act, which 
provides: 

No otherwise qualified individual with a disability ... 
shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
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any program or activity receiving Federal financial 
assistance .... 

29 U.S.C. § 794. 

To make out a prima facie case under either the ADA 
or Rehabilitation Act Zukle must show that ( 1) she is 
disabled under the Act; (2) she is "otherwise 
qualified" to remain a student at the Medical School, 
i.e., she can meet the essential eligibility 
requirements of the school, with or without 
reasonable accommodation; (3) she was dismissed 
solely because of her disability; and (4) the Medical 
School receives federal financial assistance (for the 
Rehabilitation Act claim), or is a public entity (for 
the ADA claim). See Dempsey v. Ladd. 840 F.2d 
638. 640 (9th Cir.1988): cf Willis v. Pacific Maritime 
Assoc.. 162 F.3d 561. 565 (9th Cir.1998) Cstaifilf 
prima facie elements for ADA employment case). 

FNI I. There is no significant difference in 
analysis of the rights and obligations created 
by the ADA and the Rehabilitation Act. 
See42 U.S.C. § 12133 ("The remedies, 
procedures, and rights set forth in [the 
Rehabilitation Act) shall be the remedies, 
procedures, and rights [applicable to ADA 
claims]."); Bragdon v. Abbott. 524 U.S. 624. 
--. 118 S.Ct. 2196. 2202. 141 L.Ed.2d 540 
U2.2fil (stating that courts are required to 
"construe the ADA to grant at least as much 
protection as provided by the regulations 
implementing the Rehabilitation Act"). 
Thus, courts have applied the same analysis 
to claims brought under both statutes, see 
Doe v. Univ. o(Maryland Med. Svs. Corp .. 
50 F.3d 1261. 1265 n. 9 (4th Cir.1995) 
("Because the language of the two statutes is 
substantially the same, we apply the same 
analysis to both."), and courts routinely look 
to Rehabilitation Act caile law to interpret 
the rights and obligations created by the 
ADA, see, e.g., Collings v. Longview Fibre 
Co., 63 F.3d 828. 832 n. 3 (9th Cir.1995) 
("The legislative history of the ADA 
indicates that Congress intended judicial 
interpretation of the Rehabilitation Act be 
incorporated by reference when interpreting 
the ADA."); Theriaulty. Flynn. 162 F.3d 46. 
48 n. 3 Ost. Cir.1998) ("Title II of the ADA 
was expressly modeled after Section 504 of 

the Rehabilitation Act, and is to be 
interpreted consistently with that 
provision."); cf Weinreich v. Los Angeles 
County Metro. Transp. Auth., 114 F.3d 976. 
978 (9th Cir.1997) ("Title II of the ADA 
was expressly modeled after Section 504 of 
the Rehabilitation Act .... " (citations 
omitted)). 

*1046 The Regents do not dispute that Zukle is 
disabled and that the Medical School receives federal 
financial assistance and is a public entity. The 
Regents argue, however, that Zukle was not 
"otherwise qualified" to remain at the Medical 
School. Zukle responds that she was "otherwise 
qualified" with the aid of reasonable 
accommodations and that the Medical School failed 
reasonably to accommodate her.flfil 

FN12. Zukle does not argue that she could 
meet the Medical School's essential 
eligibility requirements without the aid of 
reasonable accommodations. Indeed, Zukle 
could not make this argument. As discussed 
below, Zuk le had failed to meet the Medical 
School's essential eligibility requirements at 
the time she was dismissed. Because she had 
received a failing grade while on academic 
probation, she was subject to dismissal 
pursuant to the Medical School's bylaws. 
Accordingly, Zukle must show that she can 
meet the academic standards of the Medical 
School with the aid of reasonable 
accommodations. See Barnett v. U.S. Air, 
Inc .. 157 F.3d 744. 748 n. 2 (9th Cir.1998). 

A 

The ADA defines a "qualified individual with a 
disability" as one who ''meets the essential eligibility 
requirements ... for participation in [a given] 
program[ ) provided by a public entity" "with or 
without reasonable modifications to rules, policies, or 
practices .... " 42 U.S.C. § 12131(2) (emphasis 
added); accord Southeastern Community College v. 
Davis. 442 U.S. 397, 406. 99 S.Ct. 2361, 60 L.Ed.2d 
980 (1979) (holding that under the Rehabilitation 
Act, an otherwise qualified individual is "one who is 
able to meet all of a program's requirements in spite 
of his handicap"). In the school context, the 
implementing regulations of the Rehabilitation Act 
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define an otherwise qualified individual as an 
individual who, although disabled, "meets the 
academic and technical standards requisite to 
admission or participation in the [school's] education 
program or activity." 34 C.F.R. § 104.3Ck)(3). 

However, under Rehabilitation Act regulations, 
educational institutions are required to provide a 
disabled student with reasonable accommodations to 
ensure that the institution's requirements do not 
discriminate on the basis of the student's disability. 
See34 C.F.R. § I 04.44(a). Similarly, the AD A's 
implementing regulations require a public entity to 
"make reasonable modifications in policies, practices, 
or procedures when the modifications are necessary 
to avoid discrimination on the basis of disability, 
unless the public entity can demonstrate that making 
the modifications would fundamentally alter the 
nature of the services, program, or activity." 28 
C.F.R. §:35.130(b)(7). The Supreme Court has made 
clear that an educational institution is not required to 
make fundamental or substantial modifications to its 
program or standards; it need only make reasonable 
ones. See Alexander v. Choate, 469 U.S. 287, 300. 
I 05 S.et: 712, 83 L.Ed.2d 661 Cl 985). 

B 

ill In ord'er to evaluate Zukle's claim, we must clarify 
the burdens of production and persuasion in cases of 
this type. The district court correctly noted that we 
have not previously addressed the allocation of the 
burdens : of production and persuasion for the 
"otherwise qualified"-"reasonable accommodation" 
prong for. a prima facie case in the school context. 
We have,:however, recently articulated the allocation 
of these burdens in the employment context. See 
Barnett v. U.S. Air. Inc,, 157 F .3d 744 (9th Cir.1998). 
In Barnett, we made. clear that the plaintiff bears the 
ultimate burden of persuasion with regard to whether 
he is qualified, i.e., in the school context, that he is 
able to meet the educational institution's essential 
eligibility requirements with or without the aid of 
reasonable accommodations. See id. at 749 (noting 
that, in the employment· context, the plaintiff bears 
the burden of proving that be can perform the 
essential functions of the job with or without 
reasonable accommodation). 

We further held that when the plaintiff alleges a 
failure to accommodate, part of the plaintiffs initial 

burden includes "showing the existence of a 
reasonable accommodation." Id. at 749. In the 
employment context,*1047 "[o]nce the plaintiff has 
established the existence of a reasonable 
accommodation that would enable him or her to 
perform the essential functions of an available job, 
the burden switches to the defendant to show that th is 
accommodation would constitute an undue 
hardship." Id. 

Adopting a similar burden shifting framework in the 
school context, we hold that the plaintiff-student 
bears the initial burden of producing evidence that 
she is otherwise qualified. This burden includes the 
burden of producing evidence of the existence of a 
reasonable accommodation that would enable her to 
meet the educational institution's essential eligibility. 
requirements. The burden then shifts to the 
educational institution to produce evidence that the 
requested accommodation would require a 
fundamental or substantial modification of its 
program or standards. The school may also meet its 
burden by producing evidence that the requested 
accommodations, regardless of whether they are 
reasonable, would not enable the student to meet its 
academic standards. However, the plaintiff-student 
retains the ultimate burden of persuading the court 
that she is otherwise qualified. 

c 

ill Before turning to the merits of Zukle's claims, we 
must decide whether we should accord deference to 
academic decisions made by the school in the context 
of an ADA or Rehabilitation Act claim, an issue of 
first impression in this circuit. 

In Regents of the Univ, of Michigan v, Ewing, the 
Supreme Court analyzed the issue of the deference a 
court should extend to an educational institution's 
decision in the due process context. See 474 U.S. 
214, 106 S.Ct. 507. 88 L.Ed.2d 523 (1985). In Ewing, 
the plaintiff-medical student challenged his dismissal 
from medical school as arbitrary and capricious in 
violation of his substantive due process rights. See 
id. at 217. 106 S.Ct. 507. The Court held that: 

When judges are asked to review the substance of a 
genuinely academic decision, such as this one, they 
should show great respect for the faculty's 
professional judgment. Plainly, they may not override 
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it unless it is such a substantial departure from 
accepted academic norms as to demonstrate that the 
person or committee responsible did not actually 
exercise professional judgment. 

Id at 225, I 06 S.Ct. 507 (footnote omitted). 

While the Court made this statement in the context of 
a due process violation claim, a majority of circuits 
have extended judicial deference to an educational 
institution's academic decisions in ADA and 
Rehabilitation Act cases. See Doe v. New York 
Univ .. 666 F.2d 761 (2d. Cir.1981); McGregor v. 
Louisiana State Univ. Bd. ofSupervisors, 3 F.3d 850 
(5th Cir.1993); Wynne v. Tufls Univ. Schfi£ Med. 
("Wvnne I"I, 932 F.2d 19 Clst. Cir.1991). But 
see Pushkin v. Regents ofthe Univ. of Colorado. 658 
F.2d 1372 (]0th Cir.1981) (refusing to adopt 
deferential, rational basis test in evaluating 
educational institution's decisions in Rehabilitation 
Act case). These courts noted the limited ability of 
courts, "as contrasted to that of experienced 
educational administrators and professionals," to 
determine whether a student "would meet reasonable 

· standards for academic and professional achievement 
established by a university," and have concluded that 
" ' [ c ]ourts are particularly ill-equipped to evaluate 
academic performance.' " Doe, 666 F.2d at 775-76 
(quoting Board of Curators of Univ. of Missouri v. 
Horowitz. 435 U.S. 78, 92. 98 S.Ct. 948. 55 L.Ed.2d 
J 24 (J 978)). 

FN13. Each circuit has, however, developed 
its own formulation of the deference 
standard. Compare Doe, 666 F.2d at 776 
(holding that in determining whether a 
plaintiff is otherwise qualified to attend 
medical school, "considerable judicial 
deference must be paid to the evaluation 
made by the institution itself, absent proof 
that its standards and its application of them 
serve no other purpose than to deny an 
education to handicapped persons." 
(emphasis added)}, with McGregor. 3 F.3d 
at 859 ("[A]bsent evidence of discriminatory 
intent or disparate impact, we must accord 
reasonable deference to the [school's] 
academic decisions."(emphasis added)). 

We agree with the First, Second and Fifth circuits 
that an educational institution's academic decisions 

are entitled to deference. Thus, while we recognize 
that the ultimate determination of whether an 
individual is otherwise qualified must be made by the 
*I 048 court, we will extend judicial deference ''to the 
evaluation made by the institution itself, absent proof 
that its standards and its application of them serve no 
purpose other · than to deny an education to 
handicapped persons." Doe, 666 F.2d at 776. 

ill Deference· is also appropriately accorded an 
educational institution's determination that a 
reasonable accommodation is not available. 
Therefore, we agree with the First Circuit that "a 
court's duty is to first find the basic facts, giving due 
deference to the school, and then to evaluate whether 
those facts add up to a professional, academic 
judgment that reasonable accommodation is not 
available." Wynne I, 932 F.2d at 27-28: see also 
McGregor. 3 F.3d at 859 (the court must "accord 
deference to [the school's] decisions not to modify its 
programs [when] the proposed modifications entail 
academic decisions"). 

We recognize that extending deference to educational 
institutions must not impede our obligation to enforce 
the ADA and the Rehabilitation Act. Thus, we must 
be careful not to allow academic decisions to disguise 
truly discriminatory requirements. The educational 
institution has a "real obligation ... to seek suitable 
means of reasonably accommodating a handicapped 
person and to submit a factual record indicating that 
it conscientiously carried out this statutory 
obligation." Wynne I, 932 F.2d at 25-26. Once the 
educational institution has fulfilled this obligation, 
however, we will defer to its academic decisions. 

III 

ill Having answered several preliminary questions, 
we now turn to the ultimate question-did Zukle 
establish a prima facie case of discrimination under 
the ADA or the Rehabilitation Act? As noted before, 
only the "otherwise qualified" prong of the prima 
facie case requirements is disputed by the parties. 
Zukle argues that she was otherwise qualified to 
remain at the Medical School, with the aid of the 
three accommodations she requested. The Medical 
School argues that Zukle's requested 
accommodations were not reasonable because they 
would have required a fundamental or substantial 
modification of its program. See Alexander, 469 
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U.S. at 300, I 05 S.Ct. 712 (holding that institution 
subject to Rehabilitation Act may be required to 
make reasonable modifications to accommodate a 
disabled plaintiff, but need not make fundamental or 
substantial modifications). 

Zukle bears the burden of pointing to the existence of 
a reasonable accommodation that would enable her to 
meet the Medical School's essential eligibility 
requirements. Once she meets this burden, the 
Medical School must show that Zukle's requested 
accommodation would fundamentally alter the nature 
of the school's program. We must determine, viewing 
the evidence in the light most favorable to Zukle, if 
there are any genuine issues of material fact with 
regard to the reasonableness of Zukle's requested 
accommodations. See Margolis v. Ryan, 140 F.3d 
850, 852 (9th Cir.1998). 

[fil We note at this stage that "[r]easonableness is not 
a constant. To· the contrary, what is reasonable in a 
particular situation may not be reasonable in a 
different situation-even if the situational differenc.es 
are relatively slight." Wynne v. Tufts Univ. Sch. o( 
Med. ("Wynne /!"}. 976 F.2d 791. 795 (!st 
Cir.1992). Thus, we must evaluate Zukle's requests in 
light of the totality of her circumstances. See 
Barnett. ·157 F.3d at 748 ("Whether a particular 
accommodation is reasonable depends on the 
circumstances of the individual case."). 

The evidence is undisputed that the Medical School. 
offered Zukle all of the accommodations that it 
normally offers learning disabled students. When the 
Medical School first learned of Zukle's disability she 
was offered double time on exams, notetaking 
services and textbooks on audio cassettes. Further, 
Zukle was allowed to retake courses, proceed on a 
decelerated schedule and remain at the Medical 
School despite being subject to dismissal under the 
Medical School's bylaws. 

Even with. these accommodations, Zukle consistently 
failed to .achieve passing grades in her courses. 
Though Zukle was on a decelerated schedule, she 
continued to receive "Y" grades in her pre-clinical 
years and * 1049 failed the USMLE on her fust 
attempt. Further, although she was able to remedy 
some of her failing grades in her pre-clinical years, 
she was only able to do so by retaking exams. 
Moreover, she received a "Y" grade in her first 

clinical clerkship, automatically placing her on 
academic probation, and an "F" in her second. 
Because Zukle received a failing grade while on 
academic probation, she was subject to dismissal 
pursuant to the Medical School's bylaws. Clearly, 
Zukle could not meet the Medical School's essential 
eligibility requirements without the additional 
accommodations she requested. 

The issue, then, is whether the ADA and 
Rehabilitation Act required the Medical School to 
provide Zukle with those additional accommodations. 
As noted above, the Medical School was only 
required to provide Zukle with reasonable 
accommodations. Accordingly, we examine the 
reasonableness of Zukle's requested accommodations. 

A 

Zukle claims that the Medical School should have 
granted her request to modify her schedule by 
beginning the first half of the Family Practice 
Clerkship instead of finishing the second half of her 
OB-GYN clerkship when she returped from retaking 
the USMLE. She proposed that she would then begin 
the Medicine clerkship, and finish Family Practice 
and OB-GYN at a later time. 

The Regents presented evidence that granting this 
request would require a substantial modification of its 
curriculum. While the Medical School has granted 

. some students reading time prior to the 
commencement of a clerkship, Dean Walsh testified 
that once a clerkShip begins "all students are 
expected to complete the reading and other 
requirements of the clerkship,. including night call 
and ward care, and to prepare themselves for the 
written exam which is given only at the end of the 8-
week clerkship." Zukle's request would have entailed 
interrupting her OB·GYN clerkship, and starting the 
Medicine clerkship before finishing the Family 
Practice clerkship. Thus, by the time Zukle began the 
Medicine clerkship she would have had two 
uncompleted clerkships. 

Dean Walsh testified that the only time the Medical 
School allows a student to begin a clerkship, interrupt 
it, and then return to that clerkship at a later point is 
when a student has failed the USMLE and needs time 
off to study. However, the student is still required to 
return to the same clerkship. Given that no student 
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had been allowed to rearrange her clerkships in the 
manner Zukle requested and that Zukle's request 
would entail Zukle interrupting two courses to 
complete them at some later date, we have little 
difficulty concluding that this would be a substantial 
alteration of the Medical School's curriculum. See 
Davis, 442 U.S. at 413. 99 S.Ct. 2361 (holding that a 
school is not required to make substantial 
modifications to accommodate a handicapped 
student). 

Zukle argues that the Medical School allowed 
numerous students to rearrange their clerkship 
schedules, and thus there is a material issue of fact as 
to whether her request was reasonable. However, 
while the students that Zukle mentions were allowed 
to remedy failing grades by retaking clerkships or 
exams, none was allowed to begin a clerkship, 
interrupt it, begin another clerkship, and retake the 
second half of the first clerkship at a later point. The 
facts are undisputed that no student had been allowed 
to rearrange their clerkship schedule as Zukle 
requested. Indeed, Zukle admitted in the district court 
that "no student has been permitted to finish an 
interrupted course irt 'the fashion· [she] requested 
because it would require substantial curricular 
alteration." l'lill We defer to the Medical School's 
academic decision to require students to complete 
courses once they are begun and conclude, therefore, 
that this _requested accommodation was not · 
reasonable. 

.E!::il!.. Zukle stated that this statement was 
"undisputed" in her Response to Separate 
Statement of Undisputed Facts. 

B 

Two weeks before the scheduled written exam in her 
Medicine clerkship, Zukle asked *1050 Dr. Silva, her 
advisor, if she could have more time to prepare for 
the exam because she was behind in the readings. 
Zukle testified that she specifically requested to leave 
the hospital early every day so that s.he could spe~d 
more time· preparing for the wntten exam m 
Medicine. Dr. Silva and Zukle spoke with the 
Instructor of Record in Zukle's Medicine clerkship, 
Dr. Lawrence. Dr. Lawrence told Zukle that she 
could not excuse her from the in-hospital part of the 
clerkship. Dr. Lawrence testified that she denied this 
request because she thought that it would be unfair to 

the other students. 

The Medical School presented uncontradicted 
evidence that giving Zukle reduced clinical time 
would have fundamentally altered the nature of the 
Medical School curriculum. The Medical School 
presented the affidavit of Dean Lewis in which he 
explained the significance of the clinical portion of 
the Medical School curriculum: 

The third-year clinical clerkships are designed to 
simulate the practice of medicine.... Depending on 
the specialty and the setting, students are generally 
required to be "on call" at the hospital through an 
evening and night one or more times each week. 
Other than these call nights, students remain at the 
hospital or clinic during day time hours on a schedule 
similar to that expected of clinicians.... Releasing a 
student from a significant number of scheduled hours 
during the course of a rotation would compromise the 
clerkship's curricular purpose, i.e. the simulation of 
medical practice. 

We defer to the Medical School's academic decision 
that the in-hospital portion of a clerkship is a vital 
part of medical education and that allowing a student 
to be excused from this requirement would sacrifice 
the integrity of its program. Thus, we conclude that 
neither the ADA nor the Rehabilitation Act require 
the Medical School to make this accommodation. 

In any event, the evidence shows that Zukle was not 
prejudiced by the Medical School's failure to grant 
this accommodation because she in fact passed the 
Medicine written exam. See Ellis v. Morehouse 
School of Medicine, 925 F.Supp. 1529. 1548 
CN.D.Ga.1996) (noting that student was not 
prejudiced by failure to accommodate because he 
passed exam for which he was denied 
accommodation). Zukle's low score on the exam did 
not help her Medicine grade, but Zukle failed the 
clerkship because of her inadequate clinical 
performance. Indeed, as the district. court s~:ed, 
because Zukle was doing so poorly m the chmcal 
portion of the clerkship, "[g]iving [her] time off from 
the clinical portion to study for the test[ ] could not 
have helped, but could only have further damage?, 
her already marginal clinical skills." Thus, Zukle did 
not establish that she would have been able to meet 
the Medical School's requirements with the requested 
accommodation. 
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c 

Finally, after she was dismissed, Zuk le requested that 
the ad hoc Board place her on a decelerated schedule 
during the clinical portion of her studies. Specifically, 
Zuk le sought eight weeks off before each clerkship to 
read the assigned text for that clerkship in its 
entirety .fliLl 

FN 15. The Regents allege that Zuk le has 
abandoned this argument on appeal. While 
Zukle's presentation of this issue in her 
opening brief is not extensive, we do not 
feel that it is so Jacking that she can be said 
to have abandoned it. 

Zukle presented evidence that the Medical School 
regularly allowed students to proceed on a 
decelerated schedule. Indeed, Zukle herself was 
allowed an extra year to complete the pre-clinical 
curriculm;n. However, no student had been provided 
the specific accommodation that Zukle requested, 
i.e., taking eight weeks off between clerkships. 
Furthermore, simply because the Medical School had 
granted other students' requests to proceed on a 
decelerated schedule, does not mean that Zukle's 
request was ·reasonable. The reasonableness of 
Zukle's request must be evaluated in light of Zukle's 
particular circumstances. 

We agree with the district court that the Board's 
denial of Zukle's request to proceed on a decelerated 
schedule y;as a "rationally justifiable conclusion." 
See Wvnne 11, 976 F.2d at 793 (quoting *1051 Wvnne 
1, 932 F.2d at 26). The Board noted that, even on a 
decelerated schedule during the pre-clinical phase, 
Zukle experienced severe academic difficulties: 
Zukle earned deficient grades in five courses and 
failed the USMLE exam on her first attempt even 
though she had taken several pre-clinical courses 
twice. The Board noted that there is "a fair amount of 
overlap oil written exams of material from second
year courses and that the clinical work overlaps with 
the written." In sum, the evidence makes clear that 
the decelerated schedule would not have aided Zukle 
in meeting the Medical School's academic standards. 
Given Zukle's unenviable academic record, allowing 
her to remain in Medical School on a decelerated 
schedule would have lowered the Medical School's 
academic standards, which it was not required to do 

to accommodate Zukle. See Davis, 442 U.S. at 413. 
99 S.Ct. 2361.flilli 

FN 16. Furthermore, Zukle requested this 
accommodation after the Medical School's 
decision to dismiss her. At no time prior to 
her dismissal did she request that the 
Medical School place her on a decelerated 
schedule. Her failure to request this 
accommodation earlier contributes to our 
finding of unreasonableness. See Wynne 11. 
976 F.2d at 796 n. 3 (finding relevant to 
reasonableness inquiry the fact that student 
did not ask for accommodation "until after 
[the school] sent him packing and adversary 
proceedings were underway"). 

IV 

In conclusion, we are persuaded that Zukle failed to 
establish that she could meet the essential eligibility 
requirements of the Medical School with the aid of 
reasonable accommodations. Accordingly, she failed 
to establish a prima facie case of disability 
discrimination under the ADA or the Rehabilitation 
Act. 

AFFIRMED. 

C.A.9 (Cal.),1999. 
Zukle v. Regents of University of California 
166 F.3d 1041, 132 Ed. Law Rep. 81, 9 A.D. Cases 
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CMariin v. City of Los Angeles 
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DOUGLAS MARTIN, Plaintiff and Appellant, 
v. 

CITY OF LOS ANGELES et al., Defendants and 
Respondents. 
No. 8002348. 

Court of Appeal, Second District, Division 5, 
California. 

Dec 11, 1984. 

SUMMARY 

In an action by a handicapped person against a city in 
which plaintiff alleged tbat tbe wheelchair access to a 
police station, constructed in 1964, did not meet tbe 
requirements of federal and state law, the trial court 
found that the access met the requirements for 
preexisting facilities, and entered judgment for tbe 
city. (Superior Court of Los Angeles County, No. 
C260224, Norman R. Dowds, Judge.) 

The Court of Appeal affirmed, holding that current 
architectural standards did not apply to preexisting 
buildings, that tbe applicable federal and state Jaws 
and regulations required ''program" access, not a 
barrier-free building, that handicapped wheelchair 
access to the police station was adequate, and that the 
record supported the trial court's finding that plaintiff 
had not sustained his burden of proof of any 
violation; (Opinion by Osborne, J., l'N' with 
Feinerman, P. J., and Ashby, J., concurring.) 

FN• Assigned by the Chairperson of the 
Judicial Council. 

HEADNOTES 

Classified to California Digest of Official Reports 

(!)Civil Rights§ 7--Discrimination by Government
-Handicapped Persons-- Access to Public Buildings
Architectural Standards. 
In aniil&ion against a ·city for relief under federal and 
state statutes (29 U.S.C. § 794; Gov. Code. § 11135) 
and regulations (28 C.F .R. § 42.50 l et seq., 45 C.F.R. 

Page I 

.§...MJ. et seq.; Cal. Admin. Code, tit. 22, § 98000 et 
seq.), concerning access by handicapped persons to 
activities receiving federal and state financial aid, the 
trial court properly determined that the statutes and 
regulations applicable to new construction did not 
apply new architectural standards to require removal 
of all architectural barriers in existing facilities, and 
thus did not apply new standards to a police station 
constructed in 1964, with no structural alterations 
tbat would invoke the new standards. 
[See Cal.Jur.3d. Civil Rights.§ 2; Am.Jur.2d, Civil 
Rights, § 260.] 
a) Civil Rights § 7--Discrimination by Government
-Handicapped Persons-- A~cess to Public Buildings-
Wheelchair Access. 
Under federal and state statutes and regulations 
concerning access by handicapped persons to 
activities receiving federal and state financial aid (12 
U.S.C. § 794; Gov. Code. § 11135; 28 C.F.R. § 
42.501 et seq.; 45 C.F.R. § 84.1 et seq.; Cal. Admin. 
Code. tit. 22, § 98000 et seq.), except for new 
construction the requirements are focused on the 
program, and the facility (or building) is only one 
factor to be considered in determining whether the 
program is accessible. A program, when viewed in its 
entirety, must be readily accessible to handicapped 
persons, but that does not require each existing 
facility to be so accessible. Accordingly, in .an action 
concerning wheelchair access to a police station, the 
trial court properly found access was adequate for 
preexisting facilities, where the evidence indicated, in 
part, that a parking space was reserved for 
handicapped persons and that there was a rear 
entrance to the station from the parking lot, where 
access was provided for handicapped persons 
arriving by bus, and where there was no evidence that 
any handicapped person had ever sought and been 
denied access to the police station, and no evidence 
that any handicapped person had been denied the 
benefits of, excluded from participation in, or 
otherwise subjected to discrimination under any 
program at the police station. 

COUNSEL 
Stanley Fleishman, Joseph Lawrence and Eve Triffo 
for Plaintiff and Appellant. 
Ira Reiner, City Attorney, Gary R. Netzer, Senior 
Assistant City Attorney, Claudia McGee Henry, 
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Assistant City Attorney and Anthony Saul Alperin, 
Deputy · City Attorney, for Defendants and 
Respondents. 

OSBORNE, J. PN' 

FN• Assigned by the Chairperson of the 
Judicial Council. 

In this case, we review federal and state statutes and 
regulations concerning access by handicapped 
persons to activities receiving *561 federal and state 
financial assistance. We consider their application to 
a public building constructed before the statutes were 
enacted. 

Appellant, Douglas Martin, is a physically 
handicapped person who uses a battery-powered 
wheelchair for mobility. He was executive director of 
the Westside Community for Independent Living, an 
organization involved in providing services to people 
with disabilities and developing strategies that would 
improve the civil, social, and economic condition of 
people with disabilities. (See, e.g.. Westside 
Community tor Independent Living. Inc. v. Obledo 
(1983) 33 Cal.3d 348 [188 Cal.Rotr. 873, 657 P.2d 
365).) He alleges that the wheelchair access to the 
Rampart police station does not meet the 
requirements of federal and state law. General public 
access to the Rampart police station is by means of 
steps from the sidewalk to the front of the building. 
Wheelchair access is through a door from the upper 
level parking lot at the rear of the building. We will 
set forth the general context of legislation involving 
the handicapped, the specific laws involved in this 
case, and then turn to the issues raised by the 
contentions of the parties. Additional facts will be 
discussed as they relate to the issues on appeal. 

General Context 

In recent years, the public has become much more 
sensitive to the . problems ·of handicapped people. 
Ways have been sought to overcome problems 
inherent in the nature of the handicap, and to 
overcome the physical barriers to participation in the 
mainstream of society. The state and federal 
governments have adopted goals of eliminating 
discrimination against handicapped persons and 
facilitating their integration into the mainstream of 
social and economic life. These goals are reflected in 
legislation regarding such critical areas as 
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employment, housing, education, transportation, and 
public access. In the area of public access, one goal is 
to reduce or eliminate the physical impediments to 
participation in community life, i.e., the 
"architectural barriers" against access by the 
handicapped to buildings and facilities used by the 
public at large. See In re Marriage of Carney Cl 979) 
24 Cal.3d 725. 73 8-741 [ 157 Cal.Rptr. 3 83. 598 P.2d 
36. 3 A.L.R.4th 10281. for a summary of the scope of 
these legislative efforts. 

This case involves one aspect of those efforts
handicapped access to a preexisting public building, 
the Rampart police station. 

Specific Laws Involved 
\ 

The City of Los Angeles, and specifically the Los 
Angeles Police Department, conduct programs and 
activities receiving federal and state financial 
assistance. *562 

The basic statutes prohibit discrimination, in any 
program receiving federal or state financial 
assistance, on the basis of physical handicap or 
disability. 

Section 504 of the federal Rehabilitation Act of 1973 
is codified as title 29 United States Code section 794. 
So far as relevant, that section provides: "No 
otherwise qualified handicapped individual ... shall, 
solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be 
subjected to discrimination under any program or 
activity receiving Federal financial assistance .... " 
Various federal agencies have promulgated 
regulations to carry out the mandates of that section. 
Those of the Department of Justice appear in title 28 
Code of Federal Regulations beginning at section 
42.501. Those of the Department of Health and 
Human Services appear at title 45 Code of Federal 
Regulations beginning at section 84.1. 

There are similar state provisions. Government Code 
section 11135 was enacted in 1977, and provides: 
''No person in the State of California shall, on the 
basis of ethnic group identification, religion, age, sex, 
color, or physical or mental disability, be unlawfully 
denied the benefits of, or be unlawfully subjected to 
discrimination under, any program or activity that is 
funded directly by the state or receives any financial 
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assistan~e from the state." The state regulations are 
set forth in title 22 California Administrative Code, 
beginning at section 98000. 

The Department of Justice regulations were drafted to 
be consistent with the substance of Department of 
Health and Human Services (formerly HEW) 
regulations, but with some rewording to be as simple 
and clear as possible, as directed by executive orders. 
(45 Fed. Reg. 37620.)The state regulations are also 
similar .in substance to the corresponding federal 
regulati<;ms. 

For ease of reference, the United States Department 
of Justice and California Administrative Code 
regulations regarding access are set forth in the 
Appendix. 

No reported cases have been called to our attention 
interpreting the regulations involved in this case. 

Contentions of Parties 

Appellant contends that: (I) The Rampart police 
station is required, and fails, to meet all current 
architectural standards to provide barrier-free 
wheelchair access to the building; (2) Even if current 
architectural standards *563 do not apply to a 
preexisting building, respondents have failed to 
provide required access to Rampart police station by 
any standard; and (3) Appellant has suffered 
actionable injury to his dignity by respondents' 
actions. 

Respondents contend that: (I) Current architectural 
standards do not apply to preexisting buildings; (2) 
The law requires "program" access, not a barrier-free 
building; (3) Handicapped access to the city's law 
enforcement program is reasonable, effective, and 
satisfies all legal requirements; and (4) Appellant has 
not suffered any injury, and therefore has no standing 
to seek any relief. 

After a trial by the court, judgment was entered for 
respondents. We affirm. 

Architectural Standards Apply Only to New 
Construction 

WAppellant describes the relief requested as "simple 
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enough: provide a barrier free reasonable entrance to 
the police station [such as] a ramp at the front door 
.. .. " Appellant contends that "barrier free physical 
design and program accessibility were not merely 
compatible concepts. They went hand in hand and 
neither could be realized without the other." He 
contends that, at the latest, the structural changes 
were required to be made within three years of the 
effective date of the regulations. (See 28 C.F.R. § 
42.52l(d); Cal. Admin. Code. tit. 22. § 98257.) 

The regulations refer to the American National 
Standard Specifications for Making Buildings and 
Facilities Accessible to, and Usable by, the 
Physically Handicapped, published by the American 
National Standards Institute, Inc. (ANSI). (28 C.F.R. 
§ 42.522(b); Cal. Admin. Code, tit. 22, § 98262.) 
However, the regulations expressly provide that those 
standards apply only to new construction 
commenced, or alterations made, after the effective 
date of the regulations. (28 C.F.R. § 42.522(a); Cal. 
Admin. Code. tit. 22, §§ 98260-98261.) 

The federal regulations became effective in 1977 (12 
C.F.R. 84.l .et seq.) and 1980 (28 C.F.R. § 42.501 et 
seq.). The state regulations became effective in 1980 
(Cal. Admin. Code, tit. 22. § 98000 et seq.). 

The construction of the Rampart police station was 
commenced in 1964, and there has been no structural 
alteration that would invoke the standards. 

Appendix A of title 45 Code of Federal Regulations, 
part 84 is an extensive analysis of the lead HEW 
regulations. Subpart C analyzes program *564 
accessibility for both new construction and existing 
facilities. The discussion regarding existing facilities 
states: "[A] recipient is not required to make each of 
its existing facilities accessible to handicapped 
persons if its program as a whole is accessible .... 
Structural changes in existing facilities are required 
only where.there is no other feasible way to make the 
recipient's program accessible. 

" 

"We have received some comments from 
organizations of handicapped persons on the subject 
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of requiring, over an extended period of time, a 
barrier-free environment-that is, requiring the 
removal of all architectural barriers in existing 
facilities. The Department has considered these 
comments but has decided to take no further action at 
this time concerning these suggestions, believing that 
such action should only be considered in light of 
experience in implementing the program accessibility 
standard." 

Appellant relies on Dopico v. Goldschmidt Cl 982) 
687 F.2d 644 as holding that title 29 United States 
Code. section 794 may require some affirmative 
action to remove access barriers. That case involved 
public transportation. The court stated, at page 652: 
"In the context of public transportation and the 
handicapped, denial of access cannot be lessened 
simply by eliminating discriminatory selection 
criteria; because the barriers to equal participation are 
physical rather than abstract, some sort of action must 
be taken to remove them, if only in the area of new 
construction or purchasing." The present case does 
not involve new construction. Dopico did not require 
that handicapped access be identical to general public 
access. 

The trial court properly concluded that the federal 
and state laws, and their respective regulations, do 
not apply new architectural standards to require 
removal of all architectural barriers in existing 
facilities. PNI 

FN I This conclusion is consistent with cases 
involving similar statutes. Appellant's 
original· complaint claimed relief under 
federal law, and under California Civil Code 
section 54 and Government Code section 
4450. The access requirements of those two 
California statutes apply only to new 
construction, and do not require structural 
alteration of existing buildings. ( Marsh v. 
Edwards Theatres Circuit. Inc. (1976) 64 
Cal.App.3d 881 [134 Cal.Rntr. 844).) 
(Appellant's first amended complaint 
eliminated reference to Civ. Code, § 54 and 
Gov. Code. § 4450, and substituted Gov, 
Code, § 11135 as a basis for his suit.) 

Access Requirements Apply to Programs, Not 
Buildings 
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Turning from architectural standards for new 
construction, to access requirements for existing 
facilities, appellant focuses on the physical facility, 
*565 the Rampart police station. Thus, he states that 
federal and state regulations plainly require the police 
department to "make its facility accessible to the 
handicapped." Further, he states that respondents 
"must take some kind of 'affirmative action' to make 
their facilities accessible to and usable by 
handicapped persons, so that the handicapped may 
participate in, and receive the benefits of the police 
department's many activities. The failure of the 
respondents to make their facilities accessible 
subjects handicapped persons to discrimination in 
violation of[29 U.S.C, 7941." 

Appellant's focus is misdirected. Q)Facilities are 
merely means to an end-a program. Except of course 
for new construction, the requirements are focused on 
the program, and the facility (or building) is only oi:te 
factor to be considered in determining whether the 
program is accessible. 

The pertinent parts of the regulations are entitled 
"Program Accessibility." The regulations require that 
11 program be operated so that the program, when 
viewed in its entirety, is readily accessible to and 
usable by handicapped persons. They do not require 
each existing facility to be accessible to handicapped 
persons. (28 C.F.R. § 42.521; Cal. Admin. Code. tit. 
22. § 98254.) 

The United States Attorney General has stated the 
rule simply and clearly: "For existing facilities, the 
key requirement is not a barrier free environment, but 
program accessibility .... " (45 Fed.Reg. 37621.) 

The regulations include detailed provisions regarding 
program accessibility as it relates to existing 
facilities. It is that analysis to which we turn next. 

Program Access Meets Applicable Requirements 

Each set of regulations has similar provisions 
regarding program access as it relates to existing 
facilities. (28 C.F.R. § 42.521; Cal. Admin. Code. tit. 
22, §§ 98254-98255.) 

A program, when viewed in its entirety, must be 
readily accessible to handicapped persons. That does 
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not require each facility to be accessible to 
handicapped persons. The regulations suggest 
reassigrirnent of services to accessible buildings, 
assignment of aids, home visits, delivery of services 
at alternate accessible sites, FNl and any other 
methods that result in program *566 accessibility. 
Structural changes in existing facilities are required 
only where there is no other feasible way to make the 
recipient's program accessible. ( 45 C.F .R., part 84, 
appen. A-Analysis of Final Regulations, subpart C
Program Accessibility.) 

.:.i.::-

· FN2 There is a barrier-free police station 
much nearer to appellant's residence than 
Rampart · police station. Nonetheless, 
respondents contend, and the trial court 
found, that there was adequate wheelchair 
access to Jaw enforcement programs 
.provided through Rampart police station. 

we' now tum to the facts of this case to determine if 
there is substantial evidence to support the trial 
court's finding. 

The vast majority of citizen contacts for police 
services occur by telephone, or in person away from 
the police station. The department dispatches officers 
to meet citizens if a physical handicap or. some other 
cause might interfere with the citizen's ability to get 
to the station. 

However, substantial numbers of the general public 
do go in person to Rampart police station to 
participate in neighborhood watch meetings, report 
crimes, seek information, register guns, identify 
stolen property, and for similar activities. Though 
police sometimes go to a citizen's home or some 
other location for the convenience of a handicapped 
person, there is wheelchair access to the station itself. 

A parking space is reserved for handicapped persons 
in the well-lighted upper parking Jot. The rear of the 
station is' much closer to the handicapped parking 
than the front is. There is a rear entrance to the 
station from the parking lot. The door is kept locked 
for security reasons. A buzzer clearly marked for use 
by handicapped persons rings inside and summons an 
officer to admit the citizen and conduct him to the 
public area of the station. There are signs at the front 
entrance to the building, at the foot of the driveway, 
and at the buzzer, giving directions to handicapped 
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visitors. FNJ 

FN3 When appellant filed his original 
complaint, the buzzer and signs were 
planned, but not installed. 

Handicapped persons who arrive by bus would gain 
access to the upper parking lot by going up the 
driveway. The driveway is 51 feet long, and has a 
slope of 8.1 percent, slightly less than the 8.33 
percent maximum slope for wheelchair ramps 
permitted for new construction by ANSI standards. 

Appellant argues that wheelchair access is still not 
adequate. The only accessible wheelchair entrance is 
the Jocked rear door, where someone has to ring a 
buzzer and wait to be admitted. Further, if the 
handicapped person arrives by public bus, he must go 
up the inclined driveway with the increased problems 
that implies. He contends that because an able-bodied 
citizen would not face those obstacles, the station is 
not accessible by any *567 reasonable standard. 
However, as previously noted, the law does not 
require a barrier-free environment. The trial court 
found that the access met the requirements for 
preexisting facilities. There is ample evidence to 
support that finding. 

Appellant cites People ex rel. Deukmejian v. CHE. 
Inc. (1983) 150 Cal.App.3d 123 [197 Cal.Rptr, 4841 
as requiring integrated access through a primary 
entrance and rejecting a nonequivalent secondary 
handicapped entrance to a restaurant. The case is not 
in point. It involved a different statute applicable only 
to new construction. 

There was no evidence that appellant or any other 
handicapped person had ever sought and been denied 
access to Rampart police station, and no evidence 
that he or any handicapped person had been denied 
the benefits of, excluded from participation in, or 
otherwise subjected to discrimination under any 
program at Rampart police station. 

The trial court found that appellant had not sustained 
his burden of proof of any violation by respondents. 
The record supports the fmdings and conclusions of 
the court. That is not to say that even better 
wheelchair access would not be desirable. However, 
at the present, further improvement is left to the 
discretion of respondents, for consideration along 
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with other needs for funds. Our function ends with 
the detennination that sufficient evidence supports 
the trial court's finding that respondents have not 
violated the applicable statutes and regulations. 

Standing 

Appellant lives and works in West Los Angeles, near 
an accessible barrier-free police station which he 
would probably contact if he needed police services. 
Appellant never sought and was never denied any 
services at Rampart police station. Respondents 
contended that appellant therefore was not entitled to 
relief and lacked standing to sue. The trial court 
found that appellant had suffered no actual injury and 
was therefore not entitled to the relief he seeks. 
Appellant contends that, as a member of the class of 
handicapped persons for whose special benefit the 
laws were passed, he has standing to assert violations 
of the law. Since we hold that appellant is not entitled 
to relief because there i~ no showing of any violation 
of law by respondents, we need not reach that issue. 

Conclusion 

Since Rampart police station was constructed before 
standards were adopted for handicapped access to 
newly constructed buildings, those new *568 
construction standards do not apply to it. The 
handicapped accessibility standards applicable to 
preexisting buildings require accessibility to 
programs, but do not reqUire complete elimination of 
all existing architectural barriers. There is legal 
wheelchair access to the programs and activities at 
Rampart police station. Accordingly, the judgment is 
affirmed. 

Feinerman, P. J., and Ashby, J., concurred. 
A petition for a rehearing was denied January 9, 

' 1985, and appellant's petition for a hearing by the 
Supreme Court was denied February 27, 1985. Bird, 
C. J., was of the opinion that the petition should be 
granted. 

28 Code of Federal Regulations Program 
Accessibility. 

§ 42.520 Discrimination prohibited. 

Recipients shall insure that no qualified handicapped 
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person is denied the benefits of, excluded from 
participation in, or otherwise subjected to 
discrimination under any program receiving Federal 
financial assistance because the recipient's facilities 
are inaccessible to or unusable by handicapped 
persons. 

§ 42.521 Existing facilities. 

(a) Program accessibility. A recipient shall operate 
each program to which this subpart applies so that the 
program, when viewed in its entirety, is readily 
accessible to and usable by handicapped persons. 
This section does not require a recipient to make each 
of its existing facilities or every part of a facility 
accessible to and usable by handicapped persons. 

(b) Compliance procedures. A recipient may comply' 
with the requirement of paragraph (a) of this section 
through acquisition or redesign of equipment, 
reassignment of services to accessible buildings, 
assignment of aids [sic] to beneficiaries, delivery of 
services at alternate accessible sites, alteration of 
existing facilities, or any other method that results in 
making its program accessible to its program 
accessible [sic] to handicapped persons. A recipient 
is not required to make structural changes in existing 
facilities where other methods are effective in 
achieving compliance with paragraph (a) of this 
section. In choosing among methods for meeting the 
requirement of paragraph (a) of this section, a 
recipient shall give pnority to those methods that 
offer programs to handicapped persons in the most 
integrated setting appropriate to obtain the full 
benefits of the program. 

(c) Small providers. If a recipient with fewer than 
fifteen employees finds, after consultation with a 
handicapped person seeking its services, that there is · 
no method of complying with § 42.52 l(a) other than 
making a significant alteration in its existing 
facilities, the recipient may, as an alternative, refer 
the handicapped person to other available providers 
of those services that are accessible. 

(d) Time period. A recipient shall comply with the 
requirement of paragraph (a) of this section within 
ninety days of the effective date of this subpart. 
However, where structural changes in facilities are 
necessary, such changes shall be made as 
expeditiously as possible and shall be completed no 
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later than three years from the effective date of this 
subpart. If structural changes to facilities are 
necessary, a recipient shall, within six months of the 
effective date of this subpart, develop a written plan 
setting forth the steps that will be taken to complete 
the changes together with a schedule for making the 
changes. The· plan shall be developed with the 
assistance of interested persons, including 
handicapped persons or organizations representing 
handicapped persons and shall be made available for 
public inspection. The plan shall, at a minimum [sic]: 
*569 . 

(1) ldentify physical obstacles in the recipient's 
facilities that limit the accessibility of its program to 
handicapped persons; 

' 
(2) Describe in detail the methods that will be used to 
make the facilities accessible; 

o-(3) · Sp~cify the schedule for taking the steps 
necessary to achieve full program accessibility and, if 
the time. period of the transition plan is .longer than 
one year, identify the steps that will be taken during 
each year of the transition period; and 

(4) Iridicate the person responsible for 
implementation of the plan. 

'(e) Notice. TI1e recipient shall adopt and implement 
procedures to insure that interested persons, including 
·mentally retarded persons or persons with impaired 
vision or hearing, special learning problems, or other 
disabilities, can obtain information as to the existence 
and location of services, activities, and facilities that 
are accessible to and usable by handicapped persons. 

§ 42.522 ;New construction. 

(a) Design and construction. Each new facility 
constructed by, on behalf of, or for the use of a 
recipient shall be designed and constructed in such a 
manner that the facility is readily accessible to and 
usable by handicapped persons, if the construction. 
was commenced after the. effective date of this 
subpart. Any alterations to existing facilities shall, to 
the maximum extent feasible, be made in an 
accessible manner. Any alterations to existing 
facilities shall, to the maximum extent feasible, be 
made in' an accessible manner. [Repetition in 
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original.] 

(b) American National Standards Institute. 
accessibility standards. Design, construction, or 
alteration of facilities in conformance with the 
"American National Standard Specifications for 
Making Buildings and Facilities Accessible to, and 
Usable by, the Physically Handicapped" published by 
the American National Standards Institute, Inc. 
(ANSI A 117.1-1961 (Rl971)), which is incorporated 
by reference in this subpart, shall constitute 
compliance with paragraph (a) of this section. 
Departures from particular requirements of those 
standards by the use of other methods shall be 
permitted when it is clearly evident that equivalent 
access to the facility is provided. 

22 California Administrative Code 

§ 98254. Program Accessibility. 

(a) Except as set forth in subsection (b) below, it is a 
discriminatory practice where a qualified disabled 
person, because a recipient's facilities are in 
accessible to or unusable by such person, is denied 
the benefits of, or excluded from participation in, or 
otherwise subjected to discrimination under any 
program or activity to which this Division applies. It 
is a discriminatory practice for a recipient to fail to 
operate each program or activity to which this 
Division applies in such a manner that the program or 
activity, when viewed in its entirety, is readily 
accessible to disabled persons. This section does not 
require a recipient to make each of its existing 
facilities or every part of a facility accessible to and 
usable by disabled persons. 

(b) It is a discriminatory practice for recipients 
operating fixed route bus systems or paratransit 
systems to fail to adhere to the program accessibility 
requirements set forth in Title 49, Part 27 of the Code 
of Federal Regulations. · 

§ 98255. Methods of Ensuring Program 
Accessibility. 

A recipient may comply with the prov1S1ons of 
Section 98254 through such means as redesign of 
equipment, reassignment of classes or other services 
to accessible buildings, assignments [sic] of aides to 
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beneficiaries, home visits, delivery of services at 
alternate accessible sites, alteration of existing 
facilities, or other methods that result in making its 
program or activities accessible to disabled persons. 
A recipient is not required to make structural changes 
in existing facilities where other methods are 
effective in achieving compliance with Section 
98254. In choosing among available methods for 
meeting the provisions of Section 98254, it is a 
discriminatory practice for a recipient to fail to give 
priority to those methods that offer programs and 
activities to disabled persons in the most integrated 
setting appropriate. 

§ 98256. Methods For Small Recipients. 

If a recipient with fewer than fifteen employees finds, 
after consultation with a disabled person seeking its 
services, that there is no method of complying with 
Section 98254 other than by making a significant 
alteration to its existing facilities, the recipient may, 
as an *570 alternative, be permitted by the 
responsible State agency to refer the disabled person 
to other providers whose services are accessible. 

§ 98257. Time Period for Compliance. 

It is discriminatory practice for a recipient to fail to 
comply with the requirement of Section 98254 within 
sixty days of the effective date of implementing 
regulations, except that where structural changes in 
facilities are necessary, such changes may be made 
within three years of such effective date, but in any 
event, as expeditiously as possible. 

§ 9 825 8. Transition Plan. 

In the event that structural changes to facilities are 
necessary to meet the provisions of Section 98254, a 
recipient should be required by the responsible State 
agency to develop, within six months of the effective 
date of implementing regulations, a transition plan 
setting forth the steps necessary to complete such 
changes. The plan should be developed with the 
assistance of interested persons, including disabled 
persons or organizations representing disabled 
persons. A copy of the transition plan should be made 
available for public inspection. The plan should, at a 
minimum: 
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(a) identify physical obstacles in the recipient's 
facilities that limit the accessibility of its program or 
activity to disabled persons; 

(b) describe in detail the methods that will be used to 
make the facilities accessible; 

(c) specify the schedule for taking the steps necessary 
to achieve full program accessibility and, if the time 
period of the transition plan is longer than one year, 
identify steps that will be taken during each year of 
the transition period; and 

(d) indicate the person responsible for 
implementation of the plan. 

§ 98259. Notice of the Availability of Accessible 
Facilities. 

Each recipient which is unable to comply with the 
provisions of Section 98254 within the sixty day 
period set forth in Section 98257 should be required 
by the responsible State agency to adopt and 
implement procedures to ensure that interested 
persons, including persons with impaired vision or 
hearing, can obtain information as to the existence 
and location of services, activities, and facilities that 
are accessible to and usable by disabled persons. 

§ 98260. New Construction 

(a) Except as set forth in subsection (b) below, it is a 
discriminatory practice where a facility or part of a 
facility constructed by, on behalf of, or for the use of · 
a recipient is designed or constructed in such manner 
that the facility or part of the facility is not readily 
accessible to and usable by disabled persons if the 
construction was commenced after the effective date 
of implementing regulations. 

(b) It is a discriminatory practice for recipients 
operating fixed route bus systems or para'.'11.n.sit 
systems to fail to adhere to the access1b1hty 
requirements for new vehicles set forth in Title 49, 
Part 27 of the Code of Federal Regulations. 

§ 98261. Alteration. 

(a) Except as set forth in subsection (b~ ~elow, it is a 
discriminatory practice where each fac1hty or part of 
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a facility which is altered by, on behalf of, or for the 
use of, a recipient after the effective date of 
implementing regulations in a manner that affects or 
could affect the usability of the facility or part of the 
facility is not to the maximum extent feasible, altered 
in such manner that the altered portion of the facility 
is readily accessible to and usable by disabled 
persons. 

(b) It is a discriminatory practice for recipients 
operating fixed route bus systems or paratransit 
systems to fail to adhere to the accessibility 
requirements for alterations of vehicles set forth in 
Title 49, Part 27 of the Code of Federal Regulations. 

§ 98262. Accessibility Standards. 

Design, construction, or alteration of facilities in 
conformity with the current "American National 
Standard Specifications for Making Buildings and 
Fatilities Accessible to, and Usable by, the 
Physically Handicapped," published by the American 
National Standards Institute, Inc., or the regulations 
promulgated by the Office of the State Architect 
pursuant to Chapter 7 (commencing with Section 
4450) Division 5 of Title I of the Government Code, 
constitutes compliance with Sections 98260 and 
98261. Departures from particular requirements of 
these two standards by the use of other methods by a 
recipient are permitted when it is clearly evident that 
equivalent access to the .facility or part of the facility 
is thereby 'provided. *571 

Cal.App.2.Dist. 
Martin v. City of Los Angeles 
162 Cal.App.3d 559, 209 Cal.Rptr. 301 

END OF DOCUMENT 
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I> Robinson v. Fair Employment and Housing Com'n 
Cal. 1992. 

J. E. ROBINSON, Plaintiff and Respondent, 
v. 

FAIR EMPLOYMENT AND HOUSING 
COMMISSION, Defendant and Appellant. 

. No. 8019095. 

' 

Supreme Court of California 
Mar 16, 1992. 

SUMMARY 

In an admini:strative mandamus proceeding, the trial court 
ordered issuance of a peremptory writ of mandate, 
directing the Fair Employment and Housing Commission 
to dismiss an accusation against a dentist alleging that the 
dentist bad wrongfully refused to reinstate an employee 
following her pregnancy leave (Goy. Code. § 12945). The 
trial court found that the commission did not have 
'urisdiction over the dentist because he was not a person 
regularly employing'' five or more persons (Gov. Code. 

12926, subd. (c)). (Superior Court of Orange County, 
No. 587497, William F. Rylaarsdam, Judge.) The Court 
of Appeal, Fourth Dist., Div. Three, No. G009029, 
reversed. 

The Supreme Court affirmed the judgment of the Court of 
Appeal. The court held that for purposes of Gov. Code. § 

12926, subd. (c), the dentist was a person "regularly 
employing" five or more persons, even though three of his 
six employees worked only one to four days a week, and 
there were five employees working in the office at the 
same time only two days a week. The court further held 
that· a commission regulation defining "regularly 
employing" as employing five .or more individuals "for 
each working day" (Cal. Code Regs .. tit. 2. § 7286.5, 
subd. (a)(J)), did not fail to notify an employer reading it 
that employees working less than a full work week would 
be counted. The court also held that the dentist was not 
entitled to assert that the commission was estopped from 
asserting jurisdiction on the ground that the regulation 
was misleading, since he had not urged this basis for 
estoppel in the administrative or mandamus proceeding, 
and had failed to establish that he had known of and relied 
on the regulation. (Opinion by Baxter, J., with Lucas, C. 
J., Mosk, Panelli, Kennard and George, JI., concurring. 

separate dissenting opinion by Arabian, J.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

Cl!, lb, le, l!D Civil Rights§ 8--Actions-Discrimination 
in Employment--Fair Employment and Housing 
Commission's Jurisdiction--Definition of 
Employer:Words, Phrases, and Maxims--Employer. 
A dentist was an employer under Gov. Code, § 12926. 
subd. (c), which defines an employer as a person 
''regularly employing" five or more persons, even though 
three of the dentist's six employees worked only one to 
four days a week, and there were five employees working 
in the office at the same time only two days a week. Thus, 
the Fair Employment and Housing Commission had 
jurisdiction over a claim that the dentist had wrongfully 
refused to reinstate an employee following her pregnancy 
leave (Gov. Code. § 12945). Such a conclusion was 
consistent with the interpretation of the small-employer 
exemption of former Labor Code, § 1413, subd. (d), 
which was repealed and reenacted verbatim as Gov. Code. 
§ 12926, subd. (c). It was also consistent with 
administrative interpretations of the statute. 
[Meaning of term "employer'' as defined in sec. 70l(b) of 
title VII of Civil Rights Act of 1964, as amended ( 42 
U.S.C. sec. 200e(b)), note, 69 A.L.R. Fed 191. See also 
Cal.Jur.3d. Civil Rights, § JO; 8 Wilkin, Summary of 
Cal. Law (9th ed. 1988) Constitutional Law, § 757 .] 
G!, 2b, 1£) Statutes § 44--Construction--Aids
Contemporaneous Administrative Construction. 
In an administrative mandamus proceeding in which a 
dentist claimed that the Fair Employment and Housing 
Commission did not have jurisdiction over him because 
he was not a person "regularly employing" five or more 
persons (Gov. Code. § 12926, subd. (c)), the term 
"regularly employing" being susceptible of more than one 
interpretation. Thus, it was proper for the court to look to 
the legislative history of the Fair Employment and 
Housing Act, and to administrative construction 
reasonably contemporaneous with the law's adoption in 
order to ascertain the Legislature's intent in using that 
phrase. Nevertheless, although a commission regulation 
had defined the phrase "regularly employing" five or 
more individuals (Cal. Code Regs .. tit. 2. § 7286.5. subd. 
(a)(!)), the Legislature's intent in using the phrase was the 
crucial issue, since a regulation that is inconsistent with 
the statute it seeks to implement is invalid. Moreover, the 
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issue could not be resolved solely by reference to the 
regulation, since the phrase "regularly employing" was 
used in defining "employers" for purposes of establishing 
fair employment law jurisdiction long before the 
regulation was ·adopted or the commission was created. 

Qi!, Jh) Statutes § 44--Construction-Aids--
Contemporaneous Administrative Construction. 
Consistent administrative construction of a statute over 
many years, particularly when it originated with those 
charged with putting the statutory machinery into effect, 
is entitled to great weight and will not be overturned 
unless it is clearly erroneous. Nevertheless, the 
interpretation of an administrative agency's regulations 
and the statutes under which the agency operates are 
questions of law that the court must ultimately resolve. 

ill Statutes § 19-Construction--Purpose of Statute. 
In construing a statute, the court will consider the purpose 
of the law and adopt a construction that will further that 
purpose. 

(fil Statutes § 45--Construction--Presumptions--
Legislature's Awareness of Administrative Construction. 
The presumption that the Legislature is aware of an 
administrative construction of a statute should be applied 
only on a showing that the construction or practice of the 
agency has been made known to the Legislature, or is so 
long-standing that the Legislature can be presumed to 
know of it. Thus, in an administrative mandamus 
proceeding in which a dentist claimed that the Fair 
Employment and Housing Commission did not have 
jurisdiction over him because he was not a person 
"regularly employing" five or more persons (Gov. Code. 
§ 12926, subd. (c)), the Legislature having authorized the 
commission to establish the system of publication in 
which precedential decisions are printed (Gov. Code. § 

12935, subd. (h); Lab. Code, former, § 1418, subd. (i)), 
was presumed to be aware of two administrative decisions 
in which the commission, in asserting jurisdiction over 
employers who bad five or more persons on the payroll 
for each working day, had construed Gov. Code.§ 12926, 
subd. (c), as including part-time employees who worked 
less than full shifts or who did not work eacb day. 

® Statutes § 26-Construction-Adopted and Reenacted 
Statutes. 
In the absence of legislative history suggesting otherwise, 
there is a very strong presumption that the Legislature 
intended that the same construction be given to statutory 
language that has been readopted without change. 

(1) Civil Rights § 3--Employment--Fair Employment and 
Housing Act-- Construction. 
Because the Fair . Employment and Housing Act is 
remedial legislation declaring that the opportunity to seek, 
obtain, and hold employment without discrimination is a 
civil right (Gov. Code. § 12921), and expresses a 
legislative policy that this right must be protected and 
safeguarded (Gov, Code. § 12920), the courts must 
construe the act broadly rather than restrictively, 
consistent with the mandate of Gov. Code, § 12993 
(liberal construction of act). If there is an ambiguity that 
is not resolved by the legislative history of the act or by 
other extrinsic sources, a court is required to construe the 
act so as to facilitate the Fair Employment and Housing 
Commission's exercise of jurisdiction. 

@ Civil Rights § 8--Actions--Discrimination in 
Employment--Fair Employment and Housing 
Commission's Jurisdiction--Definition of 
Employer:Words, Phrases, and Maxims--Employer. 
For purposes of the Fair Employment and Housing 
Commission's jurisdiction, under Gov. Code, § 12926, 
subd. (c), over employers "regularly employing" five or 
more individuals, a regulation defining an employer as a 
person "regularly employing" five or more individuals for 
each working day (Cal. Code Regs., tit. 2. § 7286.5, subd. 
(a)(l )) does not fail to notify an employer reading the 
regulation that employees working less than a full work 
week will be counted under the definition. If the 
regulation were interpreted as excluding part-time 
employees from consideration, it would be inconsistent 
with Gov. Code, § 12926, subd. (c), which contains the 
statutory definition of employer, and would, therefore, be 
invalid. Even if the regulation were susceptible of two 
meanings, one of which rendered it invalid, a regulation, 
like a statute, should be construed whenever possible so 
as to uphold its validity. Moreover, employers are 
presumed to know the law and whether they come within 
the statutory definition of"employer." 

(h, 9b, 2£) Estoppel and Waiver § 13.4--Estoppel 
Against Public Bntities--Entity Held Not Estopped--Fair 
Employment and Housing Commission's Exercise of 
Jurisdiction Over Employer. 
In an administrative mandamus proceeding in which a 
dentist claimed that the Fair Employment and Housing 
Commission did not have jurisdiction over him because 
he was not a person "regularly employing" five or more 
persons (Gov. Code. § 12926. subd. (c)), the commission 
was not estopped from asserting jurisdiction over the 
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.. entist. The dentist was not entitled to assert the estoppel 
doctrine on the ground of the misleading nature of a 
commission 1 regulation, in defining the term "regularly 
employing" as employing five or more individuals "for 
each working day" (Cal. Code Regs .. tit. 2. § 7286.5, 
subd. (a)(l)), since he did not urge thus basis for estoppel 
in the administrative or mandamus proceeding and did not 
establish that he had known of and relied on the 
regulation. 

ill!) Estoppel and Waiver § 13--Estoppel Against Public 
Entities--When Applied. 
The doctrine of estoppel is available against the 
govenunent where justice and right require it. Although it 
has been applied when the government has misled a 
claimant, it will not be applied if to do so would nullify a 
strong rule of policy adopted for the benefit of the public. 

(ill Estoppel and Waiver § 7--Equitable Estoppel-
Elements. 
The dci'ctrine of estoppel has four elements: (I) the party 
to be esiopped must be apprised of the facts; (2) the party 
to be estopped must intend that his conduct·be acted upon, 
or must so act that the party asserting estoppel has a right 

a,o believe it was so intended; (3) the party asserting 
wstoppel must be ignorant of the true state of facts; and (4) 

the party asserting estoppel must rely upon the other · 
party's conduct to his or her injury. 

COUNSEL 
John K. Van 'de Kamp and Daniel E. Lungren, Attorneys 
General, Andrea Sheridan Oridan, Nelson Kempsky and 
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Curiae on behalf of Plaintiff and Respondent. 

BAXTER,J.: 
We are asked to construe Govenunent Code section 
12926, subdivision (c) (section 12926(c)), which defines 
"employer" for purposes . of the California Fair 
Employment and Housing Act (FEHA) (Gov. Code. § 
12900 et seq.), and to determine whether under that 

.ection and the *231 administrative regulation 

implementing it, plaintiff was properly subjected to the 
jurisdiction of the Fair Employment and Housing 
Commission (FEHC). FNt 

FN I All further references to code sections are to 
the Government Code, unless otherwise 
indicated. 
Section 12926(c) states: " 'Employer,' except as 
hereinafter provided, includes any person 
regularly employing five or more persons, or any 
person acting as an agent of an employer, 
directly or indirectly; the state or any political or 
civil subdivision thereof and cities. 
" 'Employer' does not include a religious 
association or corporation not organized for 
private profit." 

The particular focus of our inquiry is the meaning of the 
statutory term "regularly employing" as applied to a 
person who has more than five employees, but has as 
many as five of them working on only two days of each 
week. An FEHC regulation defines "regularly employing" 
as "employing five or more individuals for each working 
day in any twenty consecutive calendar weeks in the 
current calendar year or preceding calendar year." (Cal. 
Code Regs .. tit. 2, § 7286.5, subd. (a)(!).) (Regulation 
7286.5.) 

Plaintiff, assuming that Regulation 7286.5 establishes the 
jurisdiction of the FEHC, argues that under that definition 
he is not subject to FEHC jurisdiction. Discriminatory 
practices declared to be unlawful by section 12945 are so 
if the actor is an employer under section 12926(c), 
however. The statute, not the regulation, determines both 
the scope of section 12945 and the enforcement 
jurisdiction of the Department of Fair Employment and 
Housing and the FEHC. 

The Court of Appeal, accepting the reasoning of the 
FEHC, concluded that the number of persons on the 
payroll, not the number working on any particular day, is 
determinative of the number of employees an employer 
regularly employs. We agree and reject plaintiffs further 
argument that Regulation 7286.5 did not give him notice 
that he was subject to FEHC jurisdiction. We therefore 
affirm the judgment of the Court of Appeal. 

I. 

This litigation arises out of the refusal of plaintiff, a 
dentist, to reinstate Josephine Saul as a dental assistant 
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after her six-week pregnancy leave terminated on 
February 2 I, 1984. At that time, plaintiff employed a 
receptionist and two dental assistants, each of whom 
worked five days per week. He also employed three 
dental hygienists who worked part time: one worked four 
days a week, one worked two days a. week, and one 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

Saul tiled a complaint with the FEHC charging that 
plaintiff's refusal to reinstate her as a dental assistant 
following her pregnan'i leave was an unlawful practice 
under section 12945. 3Following the issuance of an 
accusation against plaintiff and a hearing before an 
administrative Jaw judge, the FEHC concluded that it had 
jurisdiction and that plaintiff had violated section 12945 
when he refused to reinstate Saul. ~he FEHC ordered 
plaintiff to cease unlawful discriminatory practices; to pay 
back wages of $12,950 and retirement plan contributions 
of $1,295, both with interest; and to pay $20,000 as 
damages in compensation for Saul's emotional injury. FNS 

FN3 Subdivision (b)(2) of section 12945 makes 
it an unlawful employment practice to deny a 
leave of absence on account of pregnancy for a 
reasonable period, not to exceed four months, 

. "during which the female employee is disabled 
on account of pregnancy, childbirth, or related 
medical conditions." 

FN4 This ruling was made· after plaintiff first 
sought to raise his jurisdictional claim in the 
superior court. In Robinson v. Department of 
Fair Employment & Housing (1987) 192 
Cal.App.3d 1414 [239 Cal.Rptr. 9081. the Court 
of Appeal held that the claim must first be made 
in the administrative proceeding. 

worked only on *232 Saturday mornings. Thus, he 
employed six persons, but on only two days each week 
were there as many as five employees working. FN2 · 

FN2 The staffing schedule was: 

4 persons 

4 persons 

I person 

5 persons 

5 persons 

3 persons 

FNS The FEHC concedes that the compensatory 
damages award is not enforceable. (See Peralta 
Community College Dist. v. Fair Employment & 
Housing Com. (1990) 52 Cal.3d 40 [276 
Cal.Rptr. 114. 801 P.2d 3571.l 

Plaintiff had stipulated that he had five or more 
employees on his payroll for at least twenty consecutive 
calendar weeks in 1983 and 1984, but argued that the 
FEHC lacked jurisdiction over him because some of the 
employees worked part time and were not physically 
present in his office on each working day during those 
weeks. 

Plaintiff sought review of the FEHC ruling by a petition 
for writ of administrative mandamus (Code Civ. Proc .. § 
I 094.5) tiled in the superior court pursuant to section 
11523, again challenging the jurisdiction of the FEHC on 
the ground that he was not an employer as defined by the 
FEHA. The superior court agreed and directed that a 
peremptory writ of mandate issue compelling the FEHC 
to dismiss the accusation. The FEHC appealed. 

There being no prior case construing the term "regularly 
employing," the parties and the courts below relied on 
Regulation 7286.5 which was adopted *233 by the FEHC 
in 1983, administrative construction and decision, and the 
construction and application of title VII of· the Civil 
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Rights Act of 1964 (42 U.S.C. § 2000e et seq.; hereafter 
Title VII). 

The FEHC has asserted jurisdiction when an employer 
has five or more persons on the payroll for each working 
day, and includes part-time employees-Le., those who 
work less than a full shift and those who do not work each 
day. (Dept. Fair Empl. & Hous. v. Bee Hive Answering 
Service (1984) No. 84-16, FBHC Precedential Dees. 
1984-85, CEB 8, pp. 12-13; Dept. Fair Empl. & Haus. v. 
Travel Express (1983) No. 83-17, FBHC Precedential 
Dees. 1982-83, CBB 16, pp. 3-5.) 

The Court ', of Appeal considered these decisions 
significant in the proper construction of section 12926(c). 
applying th~ rule that " '[ c ]onsistent administrative 
construction 'of a statute over many years, particularly 
when it originated with those charged with putting the 
statutory machinery into effect, is entitled to great weight 
... .' " (Gay Law Students Assn. v. Pacific Tel. & Tel. Co. 
0979) 24 Cal.3d 458. 491 (156 Cal.Rptr. 14, 595 P.2d 
5921.) That court also noted the apparent acceptance of 
the FEHC construction of section 12926 by the 
Legislature, which had amended the section in 1985 

eithout making any change in subdivision (c). 

The Court of Appeal also noted that while Title VII 
defines employer as a "person ... who has fifteen or more 
employees for each working day in each of twenty or 
more calendar weeks in the current or preceding calendar 
year .. '.:" (42 U.S.C. § 2000e(b)), federal courts have 
consistently held that regular part-time employees are 
properly included as employees within the meaning of 
that definition. (See Thurber v. Jack Reilly's, Inc. (1st Cir. 
1983) 717 F.2d 633. 634. and cases cited.) 

Finally, the cciurt reasoned that a: broad reading of section 
12926 was _required both by the rule that remedial 
legislation be given a liberal construction to promote its 
objective (Alford v. Pierno (1972) 27 Cal.AOP.3d 682, 
688 (104 Cal.Rptr. l IOJ) and by the express command of 
section 12993, subdivision (a) that: "The provisions of 
this part shall be construed liberally for the 
accomplishment of the purposes thereof." Public policy 
required that the statute be construed to "safeguard the 
right and opportunity of all persons to seek, obtain, and 
hold employment without discrimination .... " (§ 12920.) 

II 

r Plaintiff ~oes not dispute that section !2926(c) is 

broad enough to encompass employers of part-time 
employees who work less than a full day *234 oi' less than 
the full workweek, but argues that in defining "employer" 
the regulation makes no reference to persons "on the . 
payroll," and clearly and unambiguously applies only to 
someone who has five or more employees working each 
working day. He contends that because the distinction 
between "full-time" and "part-time" employees refers 
only to those employees who work all or less than all of 
the working day (Reg. 7286.5, subd. (b)), employees who 
work a full day on some but Jess than all working days of 
the week are not "regularly" employed. 

The dispositive question, however, is whether the FBHC 
assertion of jurisdiction over plaintiff is authorized by 
section 12926(c). If so, the regulation, as construed and 
applied by the FBHC, is consistent with the statute. Only 
if the regulation purjiorted to extend FBHC jurisdiction to 
persons not within the statutory definition of employer, or 
if the FEHC misled plaintiff regarding his status, might 
plaintiff be entitled to relief. 

A. Construction o[Seclion 12926{c). 

QID The statutory term "regularly employing'' is 
susceptible of more than one interpretation. Therefore, the 
court will look to the legislative history of the FBHA 
(Title Ins. & Trust Co. v. Countv of Riverside Cl 989) 48 
Cal.3d 84. 96 [255 Cal.Rptr. 670, 767 P .2d 1148]) and to 
administrative construction reasonably contemporaneous 
with the Jaw's adoption fu order to ascertain the intent of 
the Legislature in using the phrase. (City o(Los Angeles v. 
Public Utilities Com. (1975) 15 Cal.3d 680, 696 [125 
Cal.Rptr. 779. 542 P.2d 1371]; Wotton v. Bush (1953) 41 
Cal.2d 460. 466 [261 P.2d 256].) Qfil "Consistent 
administrative construction of a statute over many years, 
particularly when it originated with those charged with 
putting the statutory machinery into effect, is entitled to 
great weight and will not be overturned unless clearly 
erroneous." (DiGiorgio Fruit Corp. v. Dept. of 

. Emplovment (1961) 56 Cal.2d 54. 61-62 [13 Cal.Rotr. 
663. 362 P.2d 4871.) ® In construing a statute the court 
will also consider the purpose of the Jaw and adopt a 
construction which will further that purpose. (Brown v. 
Superior Court 0984) 37 Cal.3d 477, 485 [208 Cal.Rptr. 
724. 691 P.2d 2721.) 

(Th) The intent of the Legislature when it used the ' 
limiting phrase "regularly employing" in the definition of 
employer is crucial since a regulation which is 
inconsistent with the statute it seeks to implement is 

IC 2008 Thomson Reuters/West. f o8~11im to Orig. US Gov. Works. 



825 P.2d 767 Page6 
2 Cal.4th 226, 825 P.2d 767, 5 Cal.Rptr.2d 782, 58 Fair Empl.Prac.Cas. (BNA) 887 

invalid. (Mooney v. Pickett (! 971) 4 Cal.3d 669, 679 ~ 
Cal.Rotr. 279. 483 P.2d 123 IJ; Morris v. Williams (1967) 
67 Cal.2d 733. 748 (63 Cal.Rptr. 689, 433 P.2d 6971; 
Steil berg v. Lackner 0 977) 69 Cal.Aoo.3d 780. 789 f 138 
Cal.Rptr. 3781.) Qhl(See fn. 6.),W (See fn. 7.), a£) In 
this case, the proper *235 construction of the statute 
cannot be resolved sole?;, by reference to the 
administrative construction 6 reflected in Regulation 
7286.5 because the phrase "regularly employing" was 
used in defining employer for purposes of establishing 
fair employment law jurisdiction long before the adoption 
of the regulation and the creation of the FEHC itself. 
FN'Its history predates enactment of the FEHA. 

FN6 Even though the court will give great 
weight to an administrative agency's 
interpretation of its ·own regulations and the 
statutes under which it operates, these are 
questions of law which the court must ultimately 
resolve. (Culligan Water Conditioning v. State 
Bd o(Equalization 0976) 17 Cal.3d 86. 93 (130 
Cal.Rptr. 321. 550 P 2d 5931; Carmona v. 
Division of Industrial Sa&tv Cl 975) 13 Cal.3d 
303. 310 (118 Cal.Rotr. 473. 530 P.2d 1611.) 

FN7 The presumption that the Legislature is 
aware of an administrative construction of a 
statute should be applied only on a showing that 
the construction or practice of the agency had 
been made known to the Legislature (Pacific 
Greyhound Lines v. Johnson (J 942) 54 
Cal.App.2d 297. 303 (129 P.2d 32D. or is one of 
such long standing that the Legislature may be 
presumed to know of it (El Dorado Oil Works v. 
McCo/gan Cl 950) 34 Cal.2d 731, 739 (215 P.2d 

ill 
Because the Legislature authorized the FEHC to 
establish the system of publication in which 
precedential decisions are printed (§ 12935, 
subd. (h); Labor Code, former § 1418, subd. (i)) 
the Legislature now is presumed to be aware of 
the two administrative decisions on .which the 
Court of Appeal relied, and thus has reason to be 
aware of the construction the agency placed on . 
its own regulation. 

(lhl In 1980, the FEHC succeeded to the powers of the 
Fair Employment Practices Commission. FNB At that time 
the Fair Employment Practices Act, then part 4.5 of the 
Labor Code, was repealed and reenacted as part of the 
FEHA. FN9That part of the definition of employer which is 

in dispute here was taken verbatim from subdivision (d) 
of former section 1413 of the Labor Code, where it had 
existed unamended since the adoption of the Fair 
Employment Practices Act in 1959. (Stats. 1959, ch. 121, 
§ 1, p. 2000.) ® In the absence of legislative history 
suggesting otherwise, there is a very strong presumption 
that the Legislature intends that the same construction be 
given statutory language which has been readopted 
without change. (Buchwald v. Katz Cl 972) 8 Cal.3d 493. 
502 (i05 Cal.Rptr. 368, 503 P.2d 13761; Union Oil 
Associates v. Johnson (1935) 2 Cal.2d 727. 734-735 [il 
P.2d 291. 98 A.L.R. 14991. See also, Lab. Code, § 2.) 
*236 

FNB Section 12910: "(a) The Department of Fair 
Employment and Housing and the Fair 
Employment and Housing Commission succeed 
to, and are vested with, all of the powers, duties, 
purposes, responsibilities, and jurisdiction of the 
Division of Fair Employment Practices and the 
State Fair Employment Practices Commission, 
respectively, in the Department of Industrial 
Relations, which are hereby abolished." 

FN9 There was little substantive change in the 
reenacted provisions addressing employment 
discrimination. The declaration of public policy 
was expanded to include discrimination in 
housing, and to include marital status among the 
categories of discrimination which violate public 
policy.(§ 12920. Cf. Lab. Code, former§ 1411.) 
Section 12940, which specifies practices that are 
unlawful, similarly added reference to · 
discrimination on the basis of sex. It otherwise 
carried over verbatim, however, the provisions 
which had been former section 1420 of the Labor 
Code. (Also compare § 12941 [age] \,Vith Lab. 
Code, former§ 1420.1; § 12943 with Lab. Code, 
former 1420.2) 

(1£) We have therefore considered the history of the Fair 
Employment Practices Act and have attempted to 
ascertain the legislative purpose underlying the use of the 
phrase "regularly employing five or more persons" in 
former section 1413, subdivision (d), of the Labor Code. 
While the legislative history and evidence of 
administrative construction are not conclusive, they are 
helpful. 

Fair employment legislation was first proposed in 
California in 1943. FN 1"The fair employment bill which is 
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the forenuuier of the present law was introduced on 
January 9, 1945, as Assembly Bill No. 3 (Assem. Bill No. 
3 (1945 Reg. Sess.)) and was reintroduced in each odd
numbered year thereafter until passage of the Fair 
Employment Practices Act in 1959. (See Tobriner, 
California FEPC (1965) 16 Hastings L.J. 333-334 
[hereafter Tobriner].) 

FNlO The 1943 bill (Assem. Bill No. 50 (1943 
Reg. Sess.)), introduced by Assemblyman 
Hawkins would have added section 2806 to the 
Labor Code. As introduced on January 7, 1943, 
the proposed section read: "Any person, who, 
directly or indirectly excludes a citizen because 
of race, color, or creed from any public 
employment, or employment in any capacity in 
.industries engaged on defense contracts, shall be 
guilty of a misdemeanor and punishable by a fme 
·of not less than one hundred dollars ($100)." 

In addition, an initiative, "Fair Employment Practices 
Act," was on the ballot in 1946 as Proposition 11, but was 
defeated by the voters. The defmition of an employer as a 
person "regularly employing" five or more persons can be 

Aaced at least to Assembly Bill No. 3 and to.that initiative 
9ieasure. Both would have established the California Fair 

Employment ·Practices Act and a State Fair Employment 
Practices Commission, and both used the term "regularly 
employing." 

Paragraph 4 of section 4 of Assembly Bill No. 3 read: 
"The term 'employer,' except as hereinafter provided 
includes any person regularly employing five or more 
persons or any person acting in the interest of such 
employer, directly or indirectly, with or without his 
knowledge; the State or any political or civil subdivision 
thereof and cities. 

"The term 'employer' does not include a social club, 
fraternal, charitable, educational or religious association, 
or corporation not organized for private profit. 

"This act shall not apply to or affect ariy farmer, 
agricultural organization, agricultural cooperative 
association, or agriculture in any form or manner." 
(Assem. Bill No. 3, supra, p. 2.) 

Paragraph 4 o~ section 11 in the law proposed by the 1946 
Fair Employment Practices Act initiative read: "The term 
'employer' includes the State *237 or any political or civil 

.ubdivision thereof and cities, but doe.s not include any 

person regularly employing fewer than five (5) persons, 
nor associations or corporations organized and operated 
exclusively for religious, charitable, scientific, literary or 
educational purposes, nor clubs organized and operated 
exclusively for pleasure, recreation and other 
nonprofitable purposes, no part of the net earnings of 
which inures to the benefit of any private shareholder or 
individual." (Ballot Pamp., analysis of Prop. 11 as 
presented to the voters, Gen. Elec. (Nov. 5, 1946) pt. II, p. 
12.) 

Contemporary understanding of the term "regularly 
employing" is reflected in the argument in favor of the 
initiative which stated both that "(e]mployment situations 
in which fewer than five persons are involved are 
exempted by the proposition" and noted: "This is no new 
law. It is already operating successfully in many States, 
including New York, New Jersey, Indiana, Wisconsin and 
Massachusetts." (Ballot Pamp., analysis of Prop. 11 as 
presented to voters, Gen. Elec. (Nov. 5, 1946) pt. I, p. 11.) 

New York had enacted the first state legislation outlawing 
discrimination in housing and establishing the New York 
State Commission Against Discrimination, the Ives-Quinn 
Law, on March 12, 1945. (1945 N.Y. Laws, ch. 118.)It 
has been suggested that the California Fair Employment 
Practices Act was patterned on that New York law. 
(Norgren & Hill, Toward Fair Employment (1964) pp. 93-
94, fit. 8; 36 Notre Dame Law. (1961) 189, 193; Note, 
The California FEPC: Stepchild of the State Agencies 
(1965) 18 Stan.L.Rev. 187, 190. fit. 20; Note, The Right 
to Equal Treatment:. Administrative Eriforcement of 
Antidiscrimination Legislation (1961) 74 Harv. L.Rev .. 
526. 527.lAs we have noted, however, the California 
defmition of "employer'' is derived from Assembly Bill 
No. 3, which was introduced in the Legislature prior to 
the adoption of the New York fair employment law. 
Moreover, the New York law did not use the same 
language in defining employer. As enacted in 1945, the 
New York law provided: "The term 'employer' does not 
include ... any employer with fewer than six persons in his 
employ." (1945 N.Y Laws, ch. 118, § 27, p. 458.)The 
same wording is used to~ay in the New York statute. 
(N.Y. Exec. Law, art. 14, § 292.) 

Although the language differed, the F!iir Employment 
Practices Commission construed the California law in the 
same manner as the New York State Commission Against 
Discrimination construed the New York law. After 
interviews with persons responsible for administering the 
Fair Employment Practices Act in 1965, orie writer 
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described the manner in which the employer provision 
was being implemented: 

"One question which arises under this exemption is 
whether it includes an individual who owns and conducts 
several businesses at each of which less *238 than five 
persons are employed but at all of which a total of five or 
more are employed. As early as 1948 New York's State 
Commission Against Discrimination held that such an 
individual's employees were all to be counted together 
and that therefore the exemption did not apply. The 
position of the California Fair Employment Practices 
Commission is the same. 

"The California act states that an employer falls within its 
provisions only when he is regularly employing five or 
more persons. This does not mean that the accused 
employer must have five or more employees every day 
throughout the year or that he must have five or more 
employees at the time of the discriminatory act. It does 
mean that he must have an 'average' or 'normal' 
complement of five or more persons in his employ on a 
'regular' basis. Precisely how this rule is to be applied in 
practice is not yet determined. The commission hopes to 
evolve a clear formula by deciding actual cases." 
(Tobriner, supra, 16 Hastings L. J. at pp. 342-343, fus. 
omitted.) 

This understanding of the Jaw is reflected in the first 
precedential decision of the FEHC in which this question 
was raised. In Dept. Fair Empt. & Haus. v. Travel 
Express, supra, No. 83-17, FEHC Precedential Decisions 
1982-83, CEB 16, the facts were similar to those before 
this court. The employer had five employees, two of 
whom worked alternate days and filled one position. 
There were no more than four employees working on any 
working day. The FEHC noted that there was at the time 
of that decision no appellate case or FEHC precedential 
decision on the issue, and found that the respondent was a 
person who regularly employed five or more persons 
within the meaning of the statute. 

The FEHC analogized the employment pattern of the 
respondent with that of the employer in Pascutoi v. 
Washburn-McReavy Mortuary (D.Minn. 1975) 11 Fair 
Empl. Prac. Cas. (Bur. Nat. Affairs) 1325, a case decided 
under Title VII, which also held that part-time workers 
were to be included in determining the number of 
employees even though they did not work on each 
working day. Like the court in Pascutoi, the FEHC 
reasoned that its obligation to liberally interpret the FERA 

to further its remedial purpose supported a finding that tlie 
respondent had employed a minimum of five people 
during the pertinent period and thus was an employer 
within the meaning of section 12926. and section 7286.5, 
subdivision (a) of title 2 of the then California 
Administrative Code.(Dept. Fair Empl. & Haus. v. Travel 
Express, supra, No. 83-17, FEHC Precedential Dees. 
1982-83, CEB 16, pp. 4-5.) 

This construction is consistent with the purpose of the 
legislation and of the small-employer exemption since by 
looking to the number of employees on the payroll the 
enforcement agency is able to channel its resources into 
enforcement where job opportunities will be maximized. 
*239 

The purpose of the FEHA/Fair Employment Practices 
Commission exemption appears to be the same as that 
established in the similar, but not identical, statutes of the 
several other states which had enacted fair employment 
laws prior to California. New Jersey, FNll Indiana, FNl

2 

and Wisconsin !'NIJ did so in 1945. They were followed b(s 
Massachusetts in 1946; FNl

4 Connecticut in 1947; FN 
5 

New Mexico, Oregon, Rhode Island, and Washington in 
1949; FNl

6 Colorado in 1951; FNl
7 and Michigan, 

Minnesota, and Pennsylvania in 1955. !'NIB(Kovarsky, A 
Review of State FEPC Laws (1958) 9 Labor L.J. 478; 
Murray, The Right to Equal Opportunity in Employment 
(1945) 33 Cal.L.Rev. 388, 420.)Almost all included 
exemptions of small employers, but only one used the 
adverb "regularly" as a modifier in defining employer. 
FN 19That state, Minnesota, did so in a paragraph of 
"exceptions" which included "[a] person who regularly 
employs fewer than eight individuals, .... " (1955 Minn. 
Laws, ch. 516; Minn. Stat. § 363.02.) FN

2°Because the 
Minnesota State Act Against Discrimination differs from 
the Fair Employment Practices Act in many respects, and 
the term "regularly employing" in the California statute 
can be traced to the 1945 bill, it does not appear that the 
Legislature had the Minnesota statute in mind when the 
Fair Employment Practices Act was adopted in 1959. 

FNl I (1945 N.J. Laws, ch. 169.) 

FN\2 (1945 lnd. Acts, ch. 325.) 

FN13 (1945 Wis. Laws, ch. 490; Wis. Stats. ch. 
111, subch. ll, §§ l ll.31-111.37 (1945).) 

FN14 (1946 Mass. Acts, ch. 368.) 
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FNI5 (1947 Conn. Pub. Acts 171, tit. 31, ch. 
563.) 

FN16 (1949 N.M. Laws, ch. 161; 1949 Or. 
Laws, ch. 221; 1949 R.I. Pub. Laws, ch. 2181; 
1949 Wash. Laws, ch. 183.) 

FN17 (1951 Colo. Sess. Laws, ch. 217.) 

FN18 (1955 Mich. Pub. Acts No. 251 (H.24); 
Mich. Comp. Laws, §§ 423.301- 423.311; 1955 
Minn. Laws, ch. 516 (H.778); Minn. Stat. §§ 
363.01~363.! l; 1955 Pa. Laws Act No. 222; Pa. 
Stat. Ann. tit. 43, §§ 951-963 (Purdon).) 

FN 19 State fair employment laws enacted as of 
1964 are compiled in State Fair Employment 

. Laws and Their Administration (Bur. Nat. 
.. ~·· .. Affairs 1964). 

Of the states whose fair employment laws were 
enacted prior to that enacted in California, only 
Wisconsin had no small-employer exemption. 
The. Jaws of New Mexico and Rhode Island 
applied to employers of four or more persons. 
The Connecticut law applied to employers of 
five or more persons. Those of Colorado, 
Indiana, New Jersey, New York, and Oregon 
applied to employers of six or more persons. 
.Those of Michigan, Minnesota, and Washington 
applied to employers of eight or more persons, 
. and that of Pennsylvania to employers of twelve. 
or more persons. 

FN20 The Minnesota law was subsequently 
changed to define employer as "[a] person who 
has one or more employees." (Minn. Stat. Ann. § 
363.01. subd. 17 (West).) Case law and 
administrative decisions construing the 
Minnesota law are not helpful in ascertaining the 
legislative intent underlying the Fair 
Employment Practices Act or the FEHA, 
therefore. 

Notwithstanding the various phraseology of the small
employer exemptions and the inclusion of the term 
''regularly" in the laws of Minnesota and California, no 
case law or contemporary comment on fair employment 
laws *240 attaches any significance to those differences. 
The commentators uniformly explain the reasons for the - .. 

exemptions as relieving the administrative body of the 
burden of enforcement where few job opportunities are 
available, and as keeping the agency out of situations in 
which discrimination is too subtle or too personal to make 
effective solutions possible. 

One commentator explains: "Employers of less than four 
to eight employees are excepted from statutory coverage 
because regulation of the practices of numerous small 
employers was thought infeasible. The number of jobs 
which could be made available in these units is relatively 
small compared to the results that can be obtained by 
eliminating discriminatory practices of large firms. And 
discrimination between persons working together in a 
small establishment might often be so elusive that the law 
could not effectively protect the employee. (Note, The 
Operation of State Fair Employment Practices 
Commissions (1955) 68 Harv.L.Rev. 685. 687-688, fus. 
omitted.) 

Others, addressing the California law specifically, reach a 
similar conclusion: "The exceptions for employers of 
fewer than five persons and for family and domestic 
servants serve a dual function: they keep the Commission 
out of trivia in terms of job opportunities and out of 
situations too personal for the law to effect ii satisfactory 
solution." (Note, The California FEPC: Stepchild of the 
State Agencies, supra, 18 Stan.L.Rev. at p. 202.) 

"A sense of justice and propriety led the framers to 
believe that individuals should be allowed to retain some 
small measure of the so-called freedom to discriminate; 
besides, they feared the political repercussions of 
eliminating totally an area of free choice whose 
infringement had been so bitterly opposed. In the second 
place, the framers believed that discrimination on a small 
scale would prove exceedingly difficult to detect and 
police. Third, it was believed that an employment 
situation in which there were less than five employees 
might involve a close personal relationship between 
employer and employees and that fair employment laws 
should not apply where such a relationship exist~d. 
Finally, the framers were interested primarily in attacking 
protracted, large-scale discrimination by important 
employers and strong unions. Their aim was not so much. 
to redress each discrete instance of individual 
discrimination as to eliminate the egregious and continued 
discriminatory practices · of economically powerful 
organizations. Thus they could afford to exempt the small 
employer." (Tobriner, supra, 16 Hastings L.J. at p. 342, 
fus. omitted.) 
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It is noteworthy that in discussing these small employer 
exemptions the commentators uniformly assumed that 
"regularly employing" referred to the *241 number of 
persons in the employ of an employer, i.e., the number of 
persons on the payroll. The existence of an employee
employer relationship determined whether the employee 
would be counted to determine applicability of the law. 

To the extent that contemporary understanding of the· 
scope of the Fair Employment Practices Act can be 
ascertained, that understanding also supports the FEHC's 
argument that the total number of employees is 
determinative, and that the qualifying phrase "regularly 
employing" does not permit exclusion of part-time 
employees, whether they work only part of the working 
week or only part of the working day. 

In the April 16, 1959, Report of the Legislative Counsel, 
analyzing Assembly Bill No. 91, the scope of the measure 
is described as extending to ''those employing five or 
more persons including the State and political and civil 
subdivisions thereof and cities, but not including non
profit social clubs, fraternal, charitable, educational, or 
religious associations or corporations; but specifies that 
an individual employed by his parents, spouse, or child, or 
in domestic service in the home of any person, is not a 
subject employee, and that employers and employees are 
not covered in respect to farm work performed by 
agricultural workers residing on the land on which they 
are employed." (Italics added.) The failure to note or 
attach special · significance to the qualifying term 
"regularly" suggests an understanding that the word 
would be given its usual meaning-Le., occurring at fixed 
intervals (see Webster's New Collegiate Diet. (9th ed. 
1984) p. 992) and did not merit explanation. Given that 
understanding, the number of employees who work 
regularly as opposed to intermittently, or who are carried 
on the payroll at the time of the discriminatory act, would 
be dispositive. 

In its pamphlet FEPC, Fair Employment Law in 
California, Your Rights, Your Responsibilities, the Fair 
Employment Practices Commission also appears to have 
construed the exemption as one based on the total number 
of employees, stating: "Exempt are employers of fewer 
than five, of domestic workers, of farm workers Jiving 
where employed, and certain nonprofit institutions." FNll 

FN21 This undated, unpaginated publication was 
printed shortly after the Fair Employment 

Practices Commission was created, as reflected 
by the date stamp indicating receipt of the 
pamphlet by the California State Library in June 
1961. 

Plaintiff speculates that the Legislature intended to spare 
small businesses the burden of keeping records 
documenting the circumstances of each termination and 
layoff and from the expense of employing legal counsel to 
assist them in a complex and volatile area of law. Amicus 
curiae California *242 Dental Association argues that 
dentists must employ hygienists, many of whom choose 
not to work full time. In addition, dentists are not 
educated in employment law. Therefore, amicus curiae 
suggests, dentists and other professionals should not be 
burdened with expenses related to compliance, expenses 
which will necessarily be passed on to the consumer. 

Nothing in the history of the FEHA or the Fair 
Employment Practices Act supports these arguments, 
persuades us that the law should be construed 
restrictively, or suggests that it was the legislative intent 
to exempt professionals or other small businesses who 
employ part-time personnel on a regular basis. Were we 
to accept the construction of section 12926(c) suggested 
by the dissent, we would have to first assume that the 
Legislature intended to draw a distinction between the 
two categories of part-time employees, although an 
employee who works a full eight-hour day one day a 
week for several years is no less "regularly" employed 
than one who works one or two hours a day five days a 
week. ·Then, contrary to accepted rules of statutory 
construction (see People ex rel. Riles v. Windsor 
University (1977) 71 Cal.App.3d 326, 332 [139 Cal.Rptr. 
3781; City of Plymouth v. Superior Court (1970) 8 
Cal.App.3d 454. 466 [96 Cal.Rptr. 636)). we would have 
to assume that the Legislature intended that an employer 
of five or more workers could avoid FEHC jurisdiction by 
having only four on duty for one day of the regular 
workweek. We decline to make that assumption. 

Indeed, if one purpose of the exemption of employers of 
Jess than five persons was to permit the agency to 
concentrate its enforcement efforts in areas involving 
greater numbers of employment opportunities, 
enforcement in this field is consistent with the legislative 
purpose. Plaintiff, individually, might be considered a 
small employer. As the California Dental Association 
concedes; however' there are 24,000 dentists in 
California; many of whom have employment 
arrangements similar to those of plaintiff. The number of 
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- l '''th·fi "l emp oyment opportumt1es 1s, ere ore, quite arge. 

' 
It is also noteworthy that California, unlike some other 
states, did not elect to exempt small businesses from the 
pregnancy leave.provisions of the FEHA when it was 
enacted. By contrast, The Wisconsin Family Leave Act 
(1989 Wis. Law 228), which grants leave in connection 
with the birth of a child, applies only to employers of 50 
or more persons on a permanent basis. (Wis. Stat. § 
103.10, subd. (I)(c).) That state's Fair Employment Act 
(Wis. Stat. ch. Ill, subch. ll, §§ 111.31-111.395) applies 
to any person who employees at least one individual. (Id., 
§ 111.32, 1subd. (6)(a).) New Jersey, in a phased 

application of .its Family Leave Act applied it in the first 
year to any person who "employs I 00 or more employees 
for each working day during each of 20 or more calendar 
workweeks in the then current or *243 immediately 
preceding calendar year," reducing the number in the 
second year to 75, and finally in the third year to 50. 
(1989 1';!.J. Laws, ch. 261, eff. May 4, 1990.) The New 
Jersey ;Law Against Discrimination (IO N.J. Rev. Stat., 
ch.5, § 10:5-5) has no exemption for small businesses. 

(]) Because the FEHA is remedial legislation, which 

•

eclares "[t]he opportunity to seek, obtain and hold 
mployment without discrimination" to be a civil right rn. 

12921), and expresses a legislative policy that it is 
necessary to protect and safeguard that right (§ 12920), 
the court must construe the FEHA broadly, not, as 
plaintiff suggests, restrictively.Section 12993, subdivision 
(a) directs: "The .provisions of this part shall be construed 
liberally for the accomplishment of the purposes thereof." 
If there is ambiguity that is not resolved by the legislative 
history of the FEHA or other extrinsic sources, we are 
required to construe the FERA so as to facilitate the 
exercise of jurisdiction by the FEHC. (Brown v. Superior 
Court, supra, 37 Cal.3d at o. 486.) 

QQ) We therefore conclude that plaintiff is an employer 
within the meaning of section l 2926(c) and is subject to 
the pregnancy leave requirement of ·section 12945. 
Therefore, the FEHC bas enforcement jurisdiction over 
him. (See Association for Retarded Citizens v. 
Department o(Developmental Services (1985) 38 Cal.3d 
384. 391 (211Cal.R,ptr.758, 696P.2d150).) 

B. Regulation 7286.5. 

00 Plaintiff does not claim that section 12926( c ), which 
defines employer as a person "regularly employing five or 

-more persons" is vague or that if considered alone the 

statutory definition is inadequate to give employers of 
five or more persons notice that they fall within the 
statutory definition. He claims, however, that an employer 
who reads Regulation 7286.5 does not have notice that 
employees who work less than the full workweek will be 
counted because the regulation specifies that only persons · 
employed for "each working day'' are counted. 

The claim is not that Regulation 7286.5 is impermissibly 
vague, mn but that it can be read as excluding plaintiffs 
part-time employees from consideration in determining if 
he is an employer subject to FEHC jurisdiction. If read as 
plaintiff suggests, however, Regulation 7286.5 would be 
inconsistent with section l 2926(c) and would, therefore, 
be invalid. "Whenever by the express or implied terms of 
any statute a state agency has authority to adopt *244 
regulations to implement, interpret, make specific or 
otherwise carry out the provisions of the statute, no 
regulation adopted is valid or effective unless consistent 
and not in conflict with the statute and reasonably 
necessary to effectuate the purpose of the statute." (§ 
11342.2. See also, Wildlife Alive v. Chickering (1976) 18 
Cal.3d 190. 205 (132 Cal.Rptr. 377, 553 P.2d 5371.) 

FN22 Such a claim would necessarily fail. (See 
Thole v. Structural Pest Control Bd. (1974) 42 
Cal.App.3d 732, 737 (117 Cal.Rptr. 2061.l 

Plaintiffs claim that the regulation fails to give notice 
thus assumes that, given two possible meanings, the 
regulation may be construed so as to render it invalid. 
Like a statute, however, whenever possible a regulation 
should be construed to uphold validity. (Associated 
Homebuilders etc., inc. v. Citv of Livermore Cl 976) 18 · 
Cal.3d 582, 598 (135 Cal.Rptr. 41. 557 P.2d 4731; Cal. 
Drive-in Restaurant Assn. v. Clark (1943) 22 Cal.2d 287, 
292 (140 P.2d 6571; California State Restaurant Assn. v. 
Whitlow (1976) 58 Cal.App.3d 340. 344 (129 Cal.Rptr. 
824).) 

Moreover, plaintiff and other employers are presumed to 
know the law and whether they come within the statutory 
definition of "employer." (People v. Snvder 0 982) 32 
Cal.3d 590, 592-593 (186 Cal.Rptr. 485, 652 P.2d 421.) 
Thus, the claim that the regulation does not give notice 
fails. 

~ If plaintiffs theory is that the FEHC should be 
estopped from imposing sanctions on him because 
Regulation 7286.5 is misleading, that claim also fails. 
(!Q) The doctrine of estoppel is available against the 
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government " 'where justice and right require it.' " (Lentz 
v. McMahon (1989) 49 Cal.3d 393. 399 [261 Cal.Rotr. 
310. 777 P.2d 83].) It has been applied when the 
government has misled a claimant (see Lerner v. Board of 
Education C1963) 59 Cal.2d 382 [29 Cal.Rptr. 657. 380 
P.2d 971; Tyra v. Board o(Police etc. Commrs. (1948) 32 
Ca1.2d 666 [197 P.2d 7101; Fa"ell v. County of Placer 
(1944) 23 Ca1.2d 624 [145 P.2d 570. 153 A.L.R. 323]), 
but will not be applied if to do so would nullify a " 'strong 
rule of policy adopted for the benefit of the public.' 
(County of San Diego v. Cal. Water etc. Co. (1947) 30 
Cal.2d 817, 839-830 [186 P.2d 1241.)" (Lentz v. 
McMahon, supra, 49 Cal.3d 393. 399.) 

(212) We need not decide here whether, applying the 
balancing approach suggested in City of Long Beach v. 
Mansell (1970) 3 Cal.3d 462. 496-497 [91 Cal.Rptr. 23. 
476 P.2d 4231 the harm caused plaintiff by the imposition 
of sanctions by the FEHC outweighs the governmental 
interest in enforcing section 12945 in his case. Plaintiff 
has not met one of the threshhold requirements for 
application of the doctrine. 

Ul) "Generally speaking, four elements must be present 
... : (1) the party to be estopped must be apprised of the 

) facts; (2) he must intend that his *'.245 conduct shall be 
acted upon, or must so act that the party. asserting the 
estoppel bad a right to believe it was so intended; (3) the 
other party must be ignorant of the true state of facts; and 
(4) he must rely upon the conduct to his injury." (Lentz v. 
McMahon. supra, 49 Cal.3d 393. 399. quoting QJJ!_g[ 
Long Beach v. Mansell, supra, 3 Cal.3d 462. 489. and 
Driscoll v. City o(Los Angeles Cl 967) 67 Ca1.2d 297. 305 
[61 Cal.Rptr. 661. 431 P.2d 2451. Inner quotation marks 
omitted.) 

) 

C2£) Assuming, therefore, that the doctrine of estoppel 
may be urged on grounds that an administrative regulation 
is so vague as to mislead a party into believing that he or 
she was not subject to the statute the regulation 
implements, plaintiff may not do so. He did not urge this 
basis for estoppel in the administrative or mandamus 
proceedings (see Pittsburg Unified School Dist. v. 
Commission on Professionql Competence C1983) 146 
Cal.Aoo.3d 964. 980 (194 Cal.Rptr. 672]), and has not 
established the factual predicate-knowledge of and 
reliance on Regulation 7286.5. 

Ill 

The judgment of the Court of Appeal is affirmed. 

Lucas, C. J., Mosk, J., Panelli, J., Kennard, J., and 
George, J., concurred. 
ARABIAN, J., 
Dissenting. 

I respectfully dissent from the majority's construction of 
Government Code section 12926. subdivision (c) (section 
I 2926(c)). Time and again, this court has been 
constrained to articulate the legislative and constitutional 
limitations necessarily circumscribing the jurisdictional 
authority of the Fair Employment and Housing 
Commission (FEHC or Comµiission). (See Walnut Creek 
Manor v. Fair Employment & Housing Com. Cl99!) 54 
Cal.3d 245 [284 Cal.Rptr. 718. 814 P.2d 7041 [FEHC may 
not award compensatory damages for emotional distress 
caused by housing discrimination]; Peralta Community 
College Dist v. Fair Employment & Housing Com. 
(1990) 52 Cal.3d 40 [276 Cal.Rptr. 114. 801 P.2d 357] 
[FEHC not authorized to award compensatory damages 
for sexual harassment claim]; Dyna-Med, Inc. v. Fair 
Employment & Housing Com. Cl987) 43 Cal.3d 1379 
(241 Cal.Rptr. 67. 743 P.2d 13231 [no FEHC authority to 
award punitive damages].) I fail to comprehend any 
rational basis on which the majority now acquiesce in yet 
another effort to expand administrative territory beyond 
the boundaries set by the Legislature. On the contrary, 
notwithstanding the intriguing variety of secondary 
sources used to divine legislative intent, they have 
construed section J2926(c) essentially out of whole cloth 
and materially departed from the reasonable, 
commonsense implication of the statute's express terms, 
to wit, that only those employers having "'.246 five or 
more employees, whether full-time or part-time, working 
every business day come within the Commission's 
authority. In doing so, the majority fill the hollow cavity 
of ambiguous language with the silver amalgam of 
judicially created jurisdiction. The ache they leave will be 
substantial. · 

Legislative intent is the touchstone of judicial 
interpretation; and "a court must look first to the words of 
the statute themselves, giving to the language its usual, 
ordinary import and according significance, if possible, to 
every word, phrase and sentence in pursuance of the 
legislative purpose. A construction making some words 
surplusage is to be avoided." (Dyna- Med. Jnc. v. Fair 
Employment & Housing Com .. supra. 43 Cal.3d at pp. 
1386-1387.) Nevertheless, the majority analysis begins 
not with the actual terms of the statute but with the 
unexplicated conclusion that " 'regularly employing' is 
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~usceptible ~f more than one interpretation." (Maj. opn., 
ante. p. 234.) Without examining the words themselves 
and delineating the possible ambiguities and reasonable 
alternative constructions, the majority embark on their 
quest for legislative intent without a chart or compass. As 
a critical consequence, they stray from the course of 
"according significance, if possible, to every word" and 
render the qualifier "regularly" virtually meaningless in 
this context. 

The extralegislative sources relied on by the majority 
offer little assistance in this search for le~lative design. 
Many of these are of dubious relevance; 1 and, in any 
event, no clear consensus emerges: while some make 
reference to the number of employees on the payroll as 
dispositive of jurisdiction, others are silent or ambiguous 
on the point. FN

2Nor does the record suggest the 
Legislature considered any of these materials when 
enacting either *247section 12926(c) or its predecessor. 
FN3(Cf.: Lungren v. Deukmeiian (1988) 45 Cal.3d 727. 
742- 743 [248 Cal.Rotr. 115 [755 P.2d 2991 [staff opinion 
distributed only to select committee members not 
evidence of legislative intent}.) 

FNl For example, "[u]npassed bills, as evidence 
of legislative intent, have little value. 
[Citations.]" (Dyna-Med, Inc. v. Fair 
Emplovment & Housing Com. supra 43 Cal.3d 
at p. 1396.) A defeated initiative measure can 
have even Jess. As the majority acknowledge, 
fair employment legislation from other 
jurisdictions does not track California's statutory 
language. (See Royal Globe Ins. Co. v. Superior 
Court 0979) 23 Cal.3d 880, 888 [153 Cal.Rptr. 
842, 592 P.2d 329],overruled on other grounds in 
Moradi-Sha/al v. Fireman's Fund Ins. 
Companies 0988) 46 Cal.3d 287. 313 [250 
Cal.Rptr. 116. 758 P.2d 581: cf. Be/ridge Farms 
v. Awicultura/ Labor Relations Bd (1978) 21 
Cal.3d 551. 557 [147 Cal.Rptr. 165, 580 P.2d 
6651 [Legislature presumed to intend like 
interpretation be given identical statutory 
language].) And while language in an employer 
pamphlet prepared by the FEHC possibly in 
1961 may have guided the Commission's own 
interpretation of section 12926(c), such a 
document does not typically inform legislative 
enactments. (See generally 7 Witkin, Summary 
of Cal. Law (9th ed. 1988) Constitutional Law, § 
96, pp. 149-150.) 

FN2 For example, at least one commentator 
acknowledged, "Precisely how this rule 
[interpreting 'regularly'] is to be applied in 
practice is not yet determined." (Tobriner, 
California FEPC (1965) 16 Hastings L.J. 333, 
343; see maj. opn., ante, p. 238.) Subsequent 
administrative construction is equally 
ambiguous: the pertinent regulation states an 
"employer" is one employing five or more 
individuals "for each working day" (Cal. Code 
Regs .. tit. 2, § 7286.5, subd. (a)(l)); however, the 
FEHC interprets the term to mean having five or 
more individuals "on the payroll." (Dept. Fair 
Empt. & Hous. v. Travel Express (1983) No. 83-
17, FEHC Precedential Dees. 1982-83, CEB 16, 
p. 4.) 

FN3 For example, most of the commentaries 
postdate adoption of Labor Code section 1413, 
the predecessor statute, to which the majority 
attach considerable significance as the original 
source of the term "regularly employing." 

The Commission's decisions applying the statute and 
related regulation (Cal. Code Regs .. tit. 2, § 7285.1, subd. 
(a)) might provide some insight: " 'Consistent 
administrative construction of a statute over many years, 
particularly when it originated with those charged with 
putting the statutory machinery into effect, is entitled to 
great weight and will not be overturned unless clearly 
erroneous.' [Citations.]" (City of Los Angeles v. Public 
Utilities Com. (! 975) 15 Cal.3d 680. 696 [ 125 Cal.Rptr. 
779, 542 P.2d 1371).) FN

4 Even assuming two decisions 
from 1983 and· 1984 satisfy the standard for consistency 
and longevity, however, I am unpersuaded by the 
Commission's superficial and facile analysis, which 
makes no attempt to grapple with the terms of the statute. 

FN4 The majority cite Citv of Los Angeles v. 
Public Utilities Com .. supra, 15 Cal.3d 680. 696, 
and Wotton v. Bush 0953) 41 Cal.2d 460. 466 
[261 P.2d 2561. for the proposition that "the 
court will look ... to administrative construction 
reasonably contemporaneous with the law's 
adoption in order to ascertain the intent of the 
Legislature in using the phrase." (Maj. opn., 
ante, p. 234.) However, Commission decisions in 
1983 and 1984 can hardly be considered 
"contemporaneous" with enactments in 1959 and 
1980, particularly when their analysis does not 
reflect on any original legislative understanding. 
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(See 2B Sutherland, Statutory Construction (5th 
ed. 1992 rev.)§ 49.08, p. 67.) 

The first case, Dept. Fair Emp/. & Hous. v. Travel 
Express, supra, No. 83-17, FEHC Precedential Decisions 
1982-83, CEB 16, pages 3-5, relies solely on one federal 
district court decision interpreting "employer'' as defined 
in title VII (42 U.S.C. § 2000e(bll. (Pasculoi v. 
Washburn-McReavy Mortuary (D.Minn. 1975) 11 Fair 
Empl. Prac. Cas. (Bur. Nat Affairs) 1325, 1326.) The 
federal statute provides that a person comes within the 
purview of the Equal Employment Act "who has fifteen 
or more employees for each working day .... " (Ibid.) 
Effectuating the remedial purpose of the act and 
according great deference to administrative 
implementation thereof, the federal court determined that 
Congress intended to bring both full-time and part-time 
workers within this definition and that therefore the 
number of persons on the payroll, not the number working 
any particular day, controlled. (/d., at p. 1327.)0n this 
limited basis and citing its own mandate to "give[] a 
broad sweep to the definition of 'employer,' " the 
Commission similarly concluded that the number of 
persons on an employer's payroll was *248 dispositive of 
its jurisdiction. (Dept. Fair Empl. & Haus. v. Travel 

1 Express, supra, No. 83-17, FEHC Precedential Dees. 
. 1982-1?83, CEB 16, p. 4].) 

i 
.. 

In my view, this determination is "clearly erroneous" and 
not entitled to any weight or deference. FNlThe 
Commission attempted no critical analysis of the actual 
words at issue. Regardless of a perceived "legislative 
directive to liberally interpret the act'' (Dept. Fair Empl. 
& Haus. v. Travel Express, supra, No. 83-17, FEHC 
Precedential Dees. 1982· 1983, CEB 16, p. 4), the 
language of the statute itself must initially inform its 
construction. The Commission failed to recognize this 
overarching mandate and in drawing so heavily on 
Pascutoi, supra, ignored a critical distinction in the 
wording of the federal and state code provisions. I see a 
substantial difference betWeen defining an employer 
under the federal act as one who "has" a given number of 
employees and under the state scheme as one who is 
''regularly employing" such persons. In this context, "has" 
is essentially equivalent to "employing''; FN

5 and adopting 
the federal analysis renders "regularly" superfluous. 

FNS The second case, Dept. Fair Empl. & Hous. 
v. Bee Hive Answering Service (1984) No. 84· l 6, 
FEHC Precedential Dees. 1984·85, CEB 8, page 
13, merely follows Travel Express and thus 

shares its analytical weakness, as discussed 
below. 

FN6 For present purposes, "employing" 
generally means "provid[ing] work and pay for'' 
and "engag[ing] the services or labor of for pay; 
hir[ing]." (See Webster's New World Diet. (3d 

. college ed. 1988) p. 445.) 

The Commission attempts no explanation for relying 
solely upon one federal decision construing dissimilar 
statutory language. An affmity of remedial purpose 
cannot justify a flagrant disregard for the integrity of state 
law and administrative jurisdiction. Moreover, under the 
Commission's own regulations, "federal laws and their 
interpretations regarding discrimination in employment 
and housing are not determinative of the construction of 
these [FEHC] rules and regulations and. the California 
statutes which they interpret and implement .... " (Cal. 
Code Regs .. tit. 2. § 7285.1, subd. (b).) 

The ·majority construction as well reads the qualifier 
"regularly" out of section 12926(c). One commonly 
understood meaning of "regularly" is "consistently" or 
"habitually'' (see Webster's New World Diet. (3d college 
ed. 1988) p. 1131) or, as the majority suggest, not 
"intermittently." (Maj. opn., ante, o. 241.) Merely having 
an individual on the payroll bears no particular relation to 
the frequency or regularity of that person's job function. 
For example, a small business, such as a "Mom and Pop" 
grocery, may employ only two workers full time but need 
to supplement that work force for an additional period 
each day. For whatever reason, the proprietor may choose 
to hire three individuals, each of whom works one or two 
days each week, to fill the part-time position. Five 
persons would appear on the payroll, but not all of them 
would "regularly" report to work. Nevertheless, "249 
under the majority's interpretation, the employer would 
come within the Commission's jurisdiction. Of course, by 
hiring only one or two individuals to work part time, the 
same employer could avoid jurisdiction even though the 
nature of the business and the number of job opportunities 
remained the same in both situations. Moreover, even an 
employer who restricted his or her payroll to only four 
full-time and part- time employees daily would become 
an "employer" for purposes of FEHC jurisdiction if he or 
she hired a bookkeeper to work two hours once a month. 

Fixing the jurisdiction according to the number of 
employees on the payroll provides the Co~issi~n with a 
bright line determinative; but at the same time, 11 creates 
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e 
vagaries for the employer that can only inure to the 
ultimate detriment of employees, particularly those who 
work part t!me, denied jobs by employers seeking to 
avoid FEHC jurisdiction. The majority's analysis neglects 
to consider any of these consequences or the potentially 
wide-ranging impact on both employers and employees. 
(See Dyna-Med, Inc:. v. Fair Employment & Housing 
Com .. supra. 43 Cal.3d at p. 1387.) Implementation of the 
Commission's mandate to rectify and eliminate 
discriminatory practices in the workplace should enhance 
not defeat the primary goal of maximizing employment 
opportunities. (Cf. Gov. Code.§ 12920.) 

To avoid the anomalous results threatened by the majority 
interpretation while still effectuating the underlying 
remedial intent of the Legislature, I would construe 
section 12926(c) to invoke jurisdiction based upon the 
number of persons working each day. In other words, if 
five employees report for work every day, then the 
employer is subject to the Fair Employment and Housing 
Act irrespective of the number of hours worked. This 
approach provides an equally dispositive definition of 
"employer" but focuses more realistically on the size of 
the enterprise potentially subject to the Commission's 

-risdiction, a matter clearly of legislative concern in 
~oviding an exemption. FN7(See also Tobriner, California 
· FEPC, supra, 16 Hastings L.J. at p. 342 ["the framers [of 

the Fair Employment and Housing Act] were interested 
primarily in attacking protracted, large- scale 
discrimination by important" employers and strong 
unions"].) It also.gives small employers a *250 measure 
of control in structuring their work force. If an employer 
chooses to hire five part-time workers for each day's work 
rather than three full-time ones, he or she has impliedly 
agreed to sul:lmit to the FEHC's jurisdiction by virtue of 
that business decision. In my view, this result more 
accurately explicates section 12926fc) and more 
reasonably effectuates the purpose of the statutory scheme 
consistent with the underlying legislative goal of effecting 
compliance and remediating employment discrimination. 

FN7 The majority imply plaintiff's business 
should come within the Commission's 
jurisdiction despite its relatively small-scale 
nature because California has 24,000 dentists and 
the "number of employment opportunities is, 
therefore, quite large." (Maj. opn., ante, p. 242.) 
I fail to discern the logic of this observation. 
These professionals do not function as a single 
business entity and may or may not engage in· 
similar employment practices. Hence, their 

collective job availability seems of little 
relevance in determining whether subjecting 
them to the Fair Employment and Housing Act 
would have any practical impact. More 
significantly, in response to the majority's 
interpretation of section l 2926(c), some 
practitioners may, as plaintiff might well, 
eliminate part- time positions to avoid 
jurisdiction, with obvious negative consequences 
for employees. 

In the instant case, the Commission clearly should not 
have exercised jurisdiction because plaintiff scheduled 
five or more persons to work on only two business days. 
Accordingly, I would reverse the contrary determination 
of the Court of Appeal. *251 

Cal. 1992. 
Robinson v. Fair Employment & Housing Com. 
2 Cal.4th 226, 825 P.2d 767, 5 Cal.Rptr.2d 782, 58 Fair 
Empl.Prac.Cas. (BNA) 887 
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TITLE 20--EDUCATION 

CHAPTER 31--GENERAL PROVISIONS CONCERNING EDUCATION 

Page l of 14 

SUBCHAPTER III--GENERAL REQUIREMENTS AND CONDITIONS CONCERNING OPERATION 
AND ADMINISTRATION OF EDUCATION PROGRAMS: GENERAL AUTHORITY OF SECRETARY 

Part 4--Records; Privacy; Limitation on Withholding Federal Funds 

sec. 1232g. Family educational and privacy rights 

(a) Conditions for availability of funds to educational agencies or 
institutions; inspection and review of education records; 
specific information to be made available; procedure for access 
to education records; reasonableness of time for such access; 
hearings; written explanations by parents; definitions 

(1) (A) No funds shall be made available under any applicable program 
to any educational agency or institution which has a policy of denying, 

~r which effectively prevents, the parents of students who are or have 
~een in attendance at a school of such agency or at such institution, as 

the case may be, the right to inspect and review the education records 
of their, children. If any material or document in the education record 
of a student includes information on more than one student, the parents 
of one of such students shall have the right to inspect and review only 
such part of such material or document as relates to such student or to 
be inforined of the specific information contained in such part of such 
material, Each educational agency or institution shall establish 
appropriate procedures for the granting of a request by parents for 
access to the education records of their children within a reasonable 
period of time, but in no case more than forty-five days after the 
request has been made. 

(B) No funds under any applicable program shall be made available to 
any State educational agency (whether or not that agency is an 
educational agency or institution under this section) that has a policy 
of denying, or effectively prevents, the parents of students the right 
to inspect and review the education records maintained by the state. 
educational agency on their children who are or have been in attendance 
at any school of an educational agency or institution that is subject to 
the provisions of this section. 

(C) The first sentence of subparagraph (A) shall not operate to make 
available to students in institutions of postsecondary education the 
following materials: 

~ (i) financial records of the parents of the student or any 
~ information contained therein; 

(ii) confidential letters and statements of recommendation, 
which were placed in the education records prior to January 1, 1975, 
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if such letters or statements are not used for purposes other than 
those for which they were specifically intended; 

(iii) if the student has signed a waiver of the student's right 
of access under this subsection in accordance with subparagraph (D), 
confidential recommendations--

(I) respecting admission to any educational agency or 
institution, 

(II) respecting an application for employment, and 
(III) respecting the receipt of an honor or honorary 

recognition. 

(D) A student or a person applying for admission may waive his right 
of access to confidential statements described in clause (iii) of 
subparagraph (C), except that such waiver shall apply to recommendations 
only if (i) the student is, upon request, notified of the names of all 
persons making confidential recommendations and (ii) such 
recommendations are used solely for the purpose for which they were 
specifically intended. Such waivers may not be required as a condition 
for admission to, receipt of financial aid from, or receipt of any other 
services or benefits from such agency or institution. 

(2) No funds shall be made available under any applicable program to 
any educational agency or institution unless the parents of students who 
are or have been in attendance at a school of such agency or at such 
institution are provided an opportunity for a hearing by such agency or 
institution, in accordance with regulations of the Secretary, to 
challenge the content of such student's education records, in order to 
insure that the records are not inaccurate, misleading, or otherwise in 

:i violation of the privacy rights of students, and to provide an 
opportunity for the correction or deletion of any such inaccurate, 
misleading or otherwise inappropriate data contained therein and to 
insert into such records a written explanation of the parents respecting 
the content of such records. 

) 

(3) For the purposes of this section the term ''educational agency 
or institution'' means any public or private agency or institution which 
is the recipient of funds under any applicable program. 

(4) (A) For the purposes of this section, the term ''education 
records'' means, except as may be provided otherwise in subparagraph 
(B), those records, files, documents, and other materials which--

(i) contain information directly related to a student; and 
(ii) are maintained by an educational agency or institution or 

by a person acting for such agency or institution. 

(B) The term ''education records'' does not include--
(i) records of instructional, supervisory, and administrative 

personnel and educational personnel ancillar~ thereto which are in 
the sole possession of the maker thereof and which are not 
accessible or revealed to any other person except a substitute; 

(ii) records maintained by a law enforcement unit of the 
educational agency or institution that were created by that law 
enforcement unit for the purpose of law enforcement; 

(iii) in the case of persons who are employed by an educational 
agency or institution but who are not in attendance at such agency 
or institution records made and maintained in the normal course of 
business which' relate exclusively to such person in that person's 
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capacity as an employee and are not available for use for any other 
purpose; or 

(iv} records on a student who is eighteen years of age or older, 
or is attending an institution of postsecondary education, which are 
made or maintained by a physician, psychiatrist, psychologist, or 
other recognized professional or paraprofessional acting in his 
professional or paraprofessional capacity, or assisting in that 
capacity, and which are made, maintained, or used only in connection 
with the provision of treatment to the student, and are not 
available to anyone other than persons providing such treatment, 
except that such records can be personally reviewed by a physician 
or other appropriate professional of the student's choice. 

( s} (A} . For the purposes of this section the term ''directory 
information' 1 relating to a student includes the following: the 
student •·s name, address, telephone listing, date and place of birth, 
major field of study, participation in officially recognized activities 
and sports, weight and height of members of athletic teams, dates of 
attendance, degrees and awards received, and the most recent previous 
educational agency or institution attended by the student. 

(B) Any educational agency or institution making public directory 
informat'ion shall give public notice of the categories of information 
which :·it .~has designated as such information with respect to each student 
attending: the institution or agency and shall allow a reasonable period 
of time after such notice has been given for a parent to inform the 
institution or agency that any or all of the information designated 

~hould not be released without the parent's prior consent . 
.., (6) For the purposes of this section, the term ''student'' includes 

any person with respect to whom an educational agency or institution 
maintains education records or personally identifiable information, but 
does-not.include a person who has not been in attendance at such agency 
or institution. 

(b} Release of education records; parental consent requirement; 
exceptions; compliance with judicial orders and subpoenas; audit 
and evaluation of federally-supported education programs; 
recordkeeping 

(1) No funds shall be made available under any applicable program to 
any educational agency or institution which has a policy or practice of 
permitting the release of education records (or personally identifiable 
information contained therein other than directory information, as 
defined in paragraph (5) of subsection (a} of this section} of students 
without the written consent .of their parents to any individual, agency, 
or organization, other than to the following-~ 

(A) other school officials, including teachers within the 
educational institution or local educational agency, who have been 
determined by such agency or institution to have legitimate 
educational interests, including the educational interests of the 
child for whom consent would otherwise be required; 

.... (B) officials of other schools or school systems in which the 

.., student. seeks or intends to enroll, upon condition that the 
student's parents be notified of the transfer, receive a copy of the 
record if desired, and have an opportunity for a hearing to 
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challenge the content of the record; 
(C) (i) authorized representatives of (I) the Comptroller General 

of the United States, (II) the Secretary, or (III) State educational 
authorities, under the conditions set forth in paragraph (3), or 
(ii) authorized representatives of the Attorney General for law 
enforcement .Purposes under the same conditions as apply to the 
Secretary under paragraph (3); 

(D) in connection with a student's application for, or receipt 
of, financial aid; 

(El State and local officials or authorities to whom such 
information is specifically allowed to be reported or disclosed 
pursuant to State statute adopted--

(i) before November 19, 1974, if the allowed reporting or 
disclosure concerns the juvenile justice system and such 
system's ability to effectively serve the student whose records 
are released, or 

(ii) after November 19, 1974, if--
(I) the allowed reporting or disclosure concerns the 

juvenile justice system and such system's ability to 
effectively serve, prior to adjudication, the student whose 
records are released; and 

(II) the officials and authorities to whom such 
information is disclosed certify in writing to the 
educational agency or institution that the information will 
not be disclosed to any other party except as provided under 
State law without the prior written consent of the parent of 
the student.\l\ 

\1\ So in original. The period probably should be a semicolon. 

(Fl organizations conducting studies for, or on behalf of, 
educational agencies or institutions for the purpose of developing, 
validating, or administering predictive tests, administering student 
aid programs, and improving instruction, if such studies are 
conducted in such a manner as will not permit the personal 
identification of students and their parents by persons other than 
representatives of such organizations and such information will be 
destroyed when no longer needed for the purpose for which it is 
conducted; 

(G) accrediting organizations in order to carry out their 
accrediting functions; 

(H) parents of a dependent student of such parents, as defined 
in section 152 of title 26; 

(I) subject to regulations of the Secretary, in connection with 
an emergency, appropriate persons if the knowledge of such 
information is necessary to protect the health or safety of the 
student or other persons; and 

(J) (i) the entity or persons designated in a Federal grand jury 
subpoena, in wh.ich case the court shall order, for good cause shown, 
the educational agency or institution (and any officer, director, 
employee, agent, or attorney for such agency or institution) on 
which the subpoena is served, to not disclose to any person the 
existence or contents of the subpoena or any information furnished 
to the grand jury in response to the subpoena; and 
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(ii) the entity or persons designated in any other subpoena 
issued for a law enforcement purpose, in which case the court or 
other issuing agency may order, for good cause shown, the 
educational agency or institution (and any officer, director, 
employee, agent, or attorney for such agency or institution) on 
which the subpoena is served, to not disclose to any person the 
existence or contents of the subpoena or any information furnished 
in response to the subpoena. 

Nothing .in subparagraph (E) of this paragraph shall prevent a State from 
further 

1

limiting the number or type of State or local officials who will 
continue to have access thereunder. 

(2) No funds shall be made available under any applicable program to 
any educational agency or institution which has a policy or practice of 
releasing, or providing access to, any personally identifiable 
information in education records other than directory information, or as 
is permitted under paragraph (1) of this subsection, unless--

(A) there is written consent from the student's parents 
specifying records to be released, the reasons for such release, and 
to whom, and with a copy of the records to be released to the 
student's parents and the student if desired by the parents, or 

'(B) except as provided in paragraph (1) (J), ·such information is 
·furnished in compliance ·with judicial order, or pursuant to any 
~.lawfully issued subpoena, upon condition that parents and the 
.students are notified of all such orders or subpoenas in advance of 
the compliance therewith.by the educational institution or agency. e (3) Nothing contained in this section shall preclude authorized 

representatives of (A) the Comptroller General of the United States, (B) 
the Secretary, or (C) State educational authorities from having access 
to student or other. records which may be necessary in connection with 
the. ;audit and evaluation of Federally-supported education programs, or 
in connection with the enforcement of the Federal legal requirements 
which relate to such programs: Provided, That except when collection of 
personally identifiable information is specifically authorized by 
Federal law, any data collected by such officials shall be protected in 
a manner 1 which will not permit the personal identification of students 
and their parents by other than those officials, and such personally 
identifiable data shall be destroyed when no longer needed for such 
audit, evaluation, and enforcement of Federal legal requirements. 

(4) (A) Each educational agency or institution shall maintain a 
record, kept with the education records of each student, which will. 
indicate all individuals (other than those specified in paragraph (1) (A) 
of this subsection), agencies, or organizations which have requested or 
obtained access t.o a student's education records maintained by such 
educational agency or institution, and which will indicate specifically 
the legitimate interest that each such person, agency, or organization 
has in obtaining this information. Such record of access shall be 
available. only to parents, to the school official and his assistants who 
are responsible for the custody of such records, and to persons or 

~rganizations authorized in, and under the conditions of, clauses (A) 
...,.nd (C) of paragraph (1) as a means of auditing the operation of the 

system. 
(B) With respect to this subsection, personal information shall only 
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be transferred to a third party on the condition that such party will 
not permit any other party to have access to such information without 

·; the written consent of the parents of the student. If a third party 
1 outside the educational agency or institution permits access to 

information in violation of paragraph (2) (A), or fails to destroy 
information in violation of paragraph (1) (F), the educational agency or 
institution shall be prohibited from permitting access to information 
from education records to that third party for a period of not less than 
five years. 

(5) Nothing in this section shall be construed to prohibit State and 
local educational officials from having access to student or other 
records which may be necessary in connection with the audit and 
evaluation of any federally or State supported education program or in 
connection with the enforcement of the Federal legal requirements which 
relate to any such program, subject to the conditions specified in the 
proviso in paragraph (3). 

(6) (A} Nothing in this section shall be construed to prohibit an 
institution of postsecondary education from disclosing, to an alleged 
victim of any crime of violence (as that term is defined in section 16 
of title 18) , or a nonforcible sex offense, the final results of any 
disciplinary proceeding conducted by such institution against the 
alleged perpetrator of such crime or offense with respect to such crime 
or offense. 

(B) Nothing in this section shall be construed to prohibit an 
institution of postsecondary education from disclosing the final results 
of any disciplinary proceeding conducted by such institution against a 
student who is an alleged perpetrator of any crime· of violence (as that 
term is defined in section 16 of title 18) , or a nonforcible sex 
offense, if the institution determines as a result of that disciplinary 
proceeding that the student committed a violation of the institution's 
rules or policies with res·pect to such crime or offense.· 

(C) For the purpose of this paragraph, the final results of any 
disciplinary proceeding--

(i) shall include only the name of the student, the violation 
committed, and any sanction imposed by the institution on that 
student; and 

(ii) may include the name of any other student, such as a victim 
or witness, only with the written consent of that other student. 

(7) (A} Nothing in this section may be construed to prohibit an 
educational institution from disclosing information provided to the 
institution under section 14071 of title 42 concerning registered sex 
offenders who are required to register under such section. , 

(B) The Secretary shall take appropriate steps to notify educational 
institutions that disclosure of information described in subparagraph 
(Al is permitted. 

(c) Surveys or data-gathering activities; regulations 

Not later than 240 days after October 20, 1994, the Secretary shall 
adopt appropriate regulations or procedures, o~ identify ~xisting 

) regulations or procedures, which protect the rights of privacy of 
students and their families in connection with any surveys or data
gathering activities conducted, assisted, or authorized by the Secretary 

1020 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+20U... 9/3/2008 



WAIS Document Retrieval Page 7of14 

or an administrative head of an education agency. Regulations 
established under this subsection shall include provisions controlling 

~he use'. dissemination, and protection of such data. No survey or data
~athering activities shall be conducted by the Secretary, or an 

administrative head of an education agency under an applicable program, 
unless such activities are authorized by law. 

(d) Students' rather than parents' permission or consent 

For the purposes of this section, whenever a student has attained 
eighteen years of age, or is attending an institution of postsecondary 
education, the permission or consent required of and the rights accorded 
to the parents of the student shall thereafter only be required of and 
accorded to the student. 

(e) Informing parents or students of rights under this section 

No funds shall be made available under any applicable program to any 
educational agency or institution unless such agency or institution 
effectively informs the parents of students, or the students, if they 
are:eighteen years of age or older, or are attending an institution of 
postsecondary education, of the rights accorded them by this section. 

(f) -.Enforcement; termination of assistance 

:.The Secretary shall take appropriate actions to enforce this section 
~nd to deal with violations of this section, in accordance with this 
~hapter, except that action to terminate assistance may be taken only if 

the Secretary finds there has been a failure to comply with this 
section, and he has determined that compliance cannot be secured by 
voluntary means. 

(g) Office and review board; creation; functions 

The Secretary shall establish or designate an office and review 
board wi~hin the Department for the purpose of investigating, 
processing, reviewing, and adjudicating violations of this section and 
complaints which may be filed concerning alleged violations of this 
section. Except for the conduct of hearings, none of the functions of 
the Secretary under this section shall be carried out in any of the 
regional offices of such Department. 

(h) D~sciplinary records; disclosure 

Nothing in this section shall prohibit an educational agency or 
institution from--

(1) including appropriate information in the education record of 
any student concerning disciplinary action taken against such 
student for conduct that posed a significant risk to the safety or 
well-being of that student, other students, or other members of the a school community; or 

.'1191' (2) disclosing such information to teachers and school 
officials, including teachers and school officials in other schools, 
who have legitimate educational interests in the behavior of the 
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student. 

(i) Drug and alcohol violation disclosures 

( 1) In general 

Nothing in this Act or the Higher Education Act of 1965 [20 
U.S.C. 1001 et seq.] shall be construed to prohibit an institution 
.of higher education from disclosing, to a parent or legal guardian 
of a student, information regarding any violation of any Federal, 
State, or local law, or of any rule or policy of the institution, 
governing the use or possession of alcohol or a controlled 
substance, regardless of whether that information is contained in 
the student's education records, if--

{A) the student is under the age of 21; and 
(B) the institution determines that the student has 

committed a disciplinary violation with respect to such use or 
possession. 

(2) State law regarding disclosure 

Nothing in paragraph (1) shall be construed to supersede any 
provision of State law that prohibits an institution of higher 
education from making the disclosure described in subsection (a) of 
this section. 

(j) Investigation and prosecution of terrorism 

(1) In general 

Notwithstanding subsections (a) through (i) of this section or 
any provision of State law, the Attorney General (or any Federal 
officer or employee, in a position not lower than an Assistant 
Attorney General, designated by the Attorney General) may submit a 
written application to a court of competent jurisdiction for an ex 
parte·order requiring an educational agency or institution to permit 
the Attorney General (or his designee) to--

(A) collect education records in the possession of the 
educational agency or institution that are relevant to an 
authorized investigation or prosecution of an offense listed in 
section 2332b(g) (5) (B) of title lB, or an act of domestic or 
international terrorism as defined in section 2331 of that 
title; and 

(B) for official purposes related to the investigation or 
prosecution of an offense described in paragraph (1) (A), retain, 
disseminate, and use (including as evidence at trial or in other 
administrative or judicial proceedings) such records, consistent 
with such guidelines as the Attorney General, after consultation 
with the Secretary, shall issue to protect confidentiality. 

(2) Application and approval 

(A) In general.--An application under paragraph (1) shall 
certify that there. are specific and articulable facts giving reason 
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to believe that the education records are likely to contain 
information described in paragraph (1) (A) . 
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(B) The court shall issue an order described in paragraph (1) if 
the 'court finds that the application'for the order includes the 
certification described in subparagraph (A) . 

(3) Protection of educational agency or institution 

An educational agency or institution that, in good faith, 
produces education records in accordance with· an order issued under 
this

1 

subsection sha 11 not be 1 iable to any person for that 
production. 

(4) Record-keeping 

Subsection (b) (4) of this section does not apply to education 
records subject to a court order under this subsection. 

(Pub. L. 90-247, title IV, Sec. 444, formerly Sec. 438, as added Pub. L. 
93-380, title V, Sec. 513(a), Aug. 21, 1974, 88 Stat. 571; amended Pub. 
L. 93-568, Sec. 2(a), Dec. 31, 1974, 88 Stat. 1858; Pub. L. 96-46, 
Sec. 4(c), Aug. 6, 1979, 93 Stat. 342; Pub. L. 101-542, title II, 
Sec:.- 203, Nov. 8, 1990, 104 Stat. 2385; Pub. L. 102-325, title XV, 
Sec·. 1555 (a) , July 23, 1992, 106 Stat. 840; renumbered Sec. 444 and 
amended Pub. L. 103-382, title II, Secs. 212(b) (1), 249, 261(h), Oct. 
20, 1994, 108 Stat. 3913, 3924, 3928; Pub. L. 105-244, title IX, 

~ecs. 951, 952, Oct. 7, 1998, 112 Stat. 1835, 1836; Pub. L. 106-386, 
~iv. B, title VI, Sec. 1601(d), Oct. 28, 2000, 114 Stat. 1538; Pub. L. 

107-56, title V, Sec. 507, Oct. 26, 2001, 115 Stat. 367; Pub. L. 107-
110, titleX, Sec. 1062(3), Jan. 8, 2002, 115 Stat. 2088.) 

References in Text 

This Act, referred to in subsec. (i) (1), is Pub. L. 90-247, Jan. 2, 
1968, 80 Stat. 783, as amended, known as the Elementary and Secondary 
Education Amendments of 1967. Title IV of the Act, known as the General 
Education Provisions Act, is classified generally to this chapter. For 
complete cla¥1sification of this Act to the Code, see Short Title of 1968 
Amendment note set out under section 6301 of this title and Tables. 

The Higher Education Act of 1965, referred to in subsec. (i) (1), is 
Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219, as amended, which is 
classified principally to chapter 28 (Sec. 1001 et seq.) of this title. 
For complete classification -of this Act to the Code, see Short Title 
note set out under section 1001 of this title and Tables. 

Prior Provisions 

A prior section 444 .of Pub. L. 90-247 was classified to section 
1233c of this title prior to repeal by Pub. L. 103-382. 

Amendments 
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2002--Subsec. (a) (1) (B). Pub. L. 107-110, Sec. 1062 (3) (A), realigned 
margins. 

Subsec. (b) (1). Pub. L. 107-110, Sec. 1062 (3) (C), substituted 
''subparagraph (E)'' for ''clause (E) ' 1 'in concluding provisions. 

Subsec. (b) (1) (J). Pub. L. 107-110, Sec. 1062 (3) (B), realigned 
margins. 

Subsec. (b) (7). Pub. L. 107-110, Sec. 1062(3) (D), realigned margins. 
2001--Subsec·. (j). Pub. L. 107-56 added subsec. (j). 
2000--Subsec. (b) (7). Pub. L. 106-386 added par. (7). 
1998--Subsec. (b) (1) (C). Pub. L. 105-244, Sec. 951(1), amended 

subpar. (C) generally. Prior to amendment, subpar. {C) read as follows: 
''authorized representatives of (i) the Comptroller General of the 
United States, {ii) the Secretary, or (iii) State educational 
authorities, under the conditions set forth in paragraph (3) of this 
subsection; ' ' . 

Subsec. (b) (6). Pub. L. 105-244, Sec. 951(2), designated existing 
provisions as subpar. (A), substituted ''or a nonforcible sex offense, 
the final results'' for ~-the results' 1

1 substituted ''such crime or 
offense' ' for - - such crime' ' in two places, and added subpars. (BJ and 
(C) . 

Subsec. (i). Pub. L. 105-244, Sec. 952, added subsec. (i). 
1994--Subsec. (a) (1) (B). Pub. L. 103-382, Sec. 249 (1) (A) (ii), added 

subpar. (B). Former subpar. (B) redesignated (C). 
Subsec. (a) (1) {C). Pub. L. 103-382, Sec. 249(1) (A) (i), (iii), 

redesignated subpar. (B) as (C) and substituted ''subparagraph (D)'' for 
''subparagraph (C)'' in cl. (iii). Former subpar. (C) redesignated (D). 

Subsec. (a) (1) (D). Pub. L. 103-382, Sec. 249(1) (A) (i), (iv), 
redesignated subpar. (C) as (D) and substituted ''subparagraph (C)'' for 
''subparagraph (B) 1 1

• 

Subsec. (a) (2). Pub. L. 103-382, Sec. 249(1) {B), substituted 
''privacy rights'' for ''privacy or other rights''. 

Subsec. (a) (4) {B) (ii). Pub. L. 103-382, Sec. 26l(h) (1), substituted 
semicolon for period at end. 

Subsec. (b) (1) (A). Pub. L. 103-382, Sec. 249(2) (A) (i), inserted 
before semicolon '', including the educational interests of the child 
for whom consent would otherwise be required' '. 

Subsec. (b) (1) (C). Pub. L. 103-382, Sec. 26l(h) (2) (A), substituted 
''or (iii)'' for ''(iii) an administrative head of an education agency 
(as defined in section 122le-3(c) of this title), or (iv)''. 

Subsec. (b) (1) (El. Pub. L. 103-382, Sec. 249(2) (A) (ii), amended 
subpar. (E) generally. Prior to amendment, subpar. (E) read as follows: 
''State and local officials or authorities to whom such information is 
specifically required to be reported or disclosed pursuant to State 
statute adopted prior to November 19, 1974;' 1

• 

subsec. (b) (1) (H). Pub. L. 103-382, Sec. 26l(h) (2) (B), substituted 
''the Internal Revenue Code of 1986'' for ''the Internal Revenue Code of 
1954' •, which for purposes of codification was translated as ''title 
26 1 ' thus requiring no change in text. 

subsec. (b) (1) (J). Pub. L. 103-382, Sec. 249 (2) (A) (iii) - (v), added 
subpar . ( J) . 

Subsec. (b) (2). 
I amendment of matter 

for the period, was 
before ''unless--'' 

Pub. L. 103-382, Sec. 249(2) (B) (i), which directed 
preceding subpar. (A) by substituting--, unless--'' 
executed by substituting a comma for the period · 
to reflect the probable intent of Congress. 
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Subsec. (b) (2) (B). Pub. L. 103-382, Sec. 249(2) (B) (ii), inserted 
''except as provided in paragraph (1) (J),'' before ''such information''. 

A Subsec. (b) (3). Pub. L. 103-382, Sec. 261 (h) (2) (C), substituted "or 
~C) 1 1 for '' (C) an administrative head of an education agency or (D)'' 

and ''education programs'' for ''education program''. 
Sub~ec. (b) (4). Pub. L. 103-382, Sec. 249(2) (C), inserted at end 

''If a third party outside the educational agency or institution permits 
access to information in violation of paragraph (2) (A), or fails to 
destroy information in violation of paragraph (1) (F), the educational 
agency or institution shall be prohibited from permitting access to 
information from education records to that third party for a period of 
not less than five years.'' 

Subsec. (c). Pub. L. 103-382, Sec. 249(3), substituted "Not later 
than 240 days after October 20, 1994, the Secretary shall adopt 
appropriate regulations or procedures, or identify existing regulations 
or procedures, which'' for ''The Secretary shall adopt appropriate 
regulations to''. 

Subsec. (d). Pub. L. 103-382, Sec. 26l(h) (3), inserted a comma after 
''education' r. 

Subsec. (e). Pub. L. 103-382, Sec. 249(4), inserted "effectively'' 
before ''informs''. 

Subs'ec. (f). Pub. L. 103-382, Sec. 26l(h)(4), struck out--, or an 
administrative head of an education agency,'' after ''The' Secretary'' 
and substituted ''enforce this section'' for ''enforce provisions of 
this section'', ''in accordance with'' for ''according to the provisions 
of'', and ''comply with this section'' for ''comply with the provisions 

~f this Section' I, 
W' Subsec. (g). Pub. L. 103-382, Sec. 261 (h) (5), struck out "of 

Health, Education, and Welfare'' after ''the Department'' and ''the 
provisions of'' after ''adjudicating violations of''. 

Subsec. (h). Pub. L. 103-382, Sec. 249(5), added subsec. (h). 
1992--Subsec. (a) (4) (B) (ii). Pub. L. 102-325 amended cl. (ii) 

generally. Prior to amendment, cl. (ii) read as follows: "if the 
personnel of a law enforcement unit do not have access to education 
records under subsection (b) (1) of this section, the records and 
documents of such law enforcement unit which (I) are kept apart from 
records described in subparagraph (A), (II) are maintained solely for 
law enforcement purposes, and (III) are not made available to persons 
other than law enforcement officials of the same jurisdiction; ' ' 

1990~-subsec. (b) (6). Pub. L. 101-542 added par. (6). 
1979--Subsec. (b) (5). Pub. L. 96-46 added par. (5). 
1974--Subsec. (a) (1). Pub. L. 93-568, Sec. 2 (a) (1) (A) - (C), (2) (A) -

(C), (3), designated existing par. (1) as subpar. (A), substituted 
reference to educational agencies and institutions for reference to 
state or local educational agencies, institutions of higher education, 
community colleges, schools, agencies offering preschool programs, and 
other educational institutions, substituted the generic term education 
records for the enumeration of such records, and extended the right to 
inspect and review such records to parents of children who have been in 
attendance, ·and added subpars. (B) and (C). 

A Subsec. (a) (2). Pub. L. 93-568, Sec. 2 (a) (4), substituted provisions 
9ttaking the availability of funds to educational agencies and 

institutions conditional on the granting of an opportunity for a hearing 
to parents of students who are or have been in attendance at such 
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institution or agency to challenge the contents of the student's. 
education records for provisions granting the parents an opportunity for 
such hearing, and inserted provisions authorizing insertion into the 
records a written explanation of the parents respecting the content of 
such records. 

Subsec. (a) (3) to (6). Pub. L. 93-568, Sec. 2 (a) (1) (G), (2) (F), (5), 
added pars. (3) to (6). 

Subsec. (b)(l). Pub. L. 93-568, Sec. 2(a)(l)(D), (2)(D), (6), 
(8) (A) - (C), (10) (A), in provisions preceding subpar. (A), substituted 
''educational agency or institution which has a policy of permitting the 
release of education records (or personally identifiable information 
contained therein other than directory information, as defined in 
paragraph (5) of subsection (a) of ·this section)'' for - 'state or local 
educational agency, any institution of higher education, any community 
college, any school, agency offering a preschool program, or any other 
educational institution which has a policy or practice of permitting the 
release of personally identifiable records or files (or personal 
information contained therein)'', in subpar. (A), substituted 
''educational agency, who have been determined by such agency or 
institution to have'' for ''educational agency who have'', in subpar. 
(B), substituted ''the student seeks or intends to'' for ''the student 
intends to'', in subpar. (C), substituted reference to ''section 
408(c) '' for reference to ''section 409 of this Act'' which for purposes 
of codification has been translated as ''section 122le-3(c) of this 
title'', ·and added subpars. (El to (I). 

Subsec. (b) (2). Pub. L. 93-568, Sec. 2 (a) (1) (E), (2) (E), substituted 
''educational agency or institution which has a policy or practice of 
releasing, or providing access to, any personally identifiable 
information in education records other than directory information, or as 
is permitted under paragraph (1) of this subsection•' for ''state or 
local educational agency, any institution of higher education, any 
community college, any school, agency offering a preschool program, or 
any other educational institution which has a policy or practice of 
furnishing, in any form, any personally identifiable information 
contained in personal school records, to any persons other than those 
listed in subsection (b) (1) of this section' ' . 

Subsec. (b) (3). Pub. L. 93-568, Sec. 2 (a) (8) (D) 1 substituted 
''information is specifically authorized by Federal law, any data 
collected by such officials shall be protected in a manner which will 
not permit the personal identification of students and their parents by 
other than those officials, and such personally identifiable data shall 
be destroyed when no longer needed for such audit, evaluation, and 
enforcement of Federal legal requirements'' for ''data is specifically 
authorized by Federal law, any data collected by such officials with 
respect to individual students shall not include information (including 
social security numbers) which would permit the personal identification 
of such students or their parents after the data so obtained has been 
collected' ' . 

Subsec. (bl (4). Pub. L. 93-568, Sec. 2(a) (9), substituted provisions 
that each educational agency or institution maintain a record, kept with 
the education records of each student, indicating individuals, agencies, 

) or organizations who obtained access to the student's record and the 
legitimate interest in obtaining such information, th~t.such record of 
access shall be available only to parents, school officials, and their 
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assistants having responsibility for the custody of such records, and as 
a means of auditing the operation of the system, for provisions that 

Ari th respect to subsecs. (c) (1), (c) (2), and (c) (3) o·f this section, all 
~ersons,: agencies, or organizations desiring access to the records of a 

student shall be required to sign forms to be kept with the records of 
the student, but only for inspection by the parents or the student, 
indicating specifically the legitimate educational or other interest of 
the person seeking such information, and that the form shall be 
available to parents and school officials having responsibility for 
record maintenance as a means of auditing the operation of the system. 

Subsec. (e). Pub. L. 93-568, Sec. 2 (a) (1) (F), substituted "to any 
educational agency or institution unless such agency or institution'' 
for ''unless the recipient of such funds''. 

Subsec. (g). Pub. L. 93-568, Sec. 2(a)(7), (lO)(B), struck out 
reference to sections 1232c and 1232f of this title and inserted 
provisions that except for the conduct of hearings, none of the 
functions of the Secretary under this section shall be carried out in 
any of the regional offices of such Department. 

Effective Date of 2002 Amendment 

.Amendment by Pub. L. 107-110 effective Jan. 8, 2002, except with 
respect to certain noncompetitive programs and competitive programs, see 
section 5 of Pub. L. 107-110, set out as an Effective Date note under 
section 6301 of this title. 

Effective Date of 1998 Amendment 

:Amendment by Pub. L. 105-244 effective Oct. 1, 1998, except as 
otherwise provided in Pub. L. 105-244, see section 3 of Pub. L. 105-244, 
set out as a note under section 1001 of this title. 

Effective Date of 1992 Amendment 

Section 1555(b) of Pub. L. 102-325 provided that: ''The amendment 
made by this section [amending this section] shall take effect on the 
date of enactment of this Act [July 23, 1992] . 1 1 

Effective Date of 1979 Amendment 

Amendment by Pub. L. 96-46 effective Oct. 1, 1978, see section 8 of 
Pub. L. 96-46, set out as a note under section 930 of this title. 

Effective Date of 1974 Amendment 

4111111t. Section 2(b) of Pub. L. 93-568 provided that: ''The amendments made 
WJ>y subsection (a) [amending this section] shall be effective, and 

retroactive to, November 19, 1974. 1 1 
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Effective Date 

Section 513(b) (1) of Pub. L. 93-380 provided that: ''The provisions 
of this section [enacting this section and provisions set out as a note 
under section 1221 of this title] shall become effective ninety days 
after the date of enactment [Aug. 21, 1974) of section 438, [now 444) of 
the General Education Provisions Act [this section) . '' 
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TITLE 29--LABOR 

Page I of I 

CHAPTER 16--VOCATIONAL REHABILITATION AND OTHER REHABILITATION SERVICES 

GENERAL PROVISIONS 

Sec. 714. State administration 

The application of any State rule or policy relating to the 
administration or operation of programs funded by this chapter 
(including any rule or policy based on State interpretation of any 
Federal law, regulation, or guideline) shall be identified as a State 
imposed requirement. 

(Pub. L. 93-112, Sec. 17, formerly Sec. 15, as added Pub. L. 105-220, 
title IV, Sec. 403, Aug. 7, 1998, 112 Stat. 1114; renumbered Sec. 17, 
Pub. L. 105-277, div. A, Sec. lOl(f) [title VIII, Sec. 402(a) (1)], Oct. 
21, 1998, 112 Stat. 2681-337, 2681-412.) 

Prior Provisions 

Provisions similar to this section were contained in section 716 of 
this title prior to repeal by Pub. L. 105-220. 

A prior section 714, Pub. L. 93-112, Sec. 15, as added Pub. L. 95-
602, title I, Sec. 122 (a) (10), Nov. 6, 1978, 92 Stat. 2986; amended Pub. 
L. 96-374, title.XIII, Sec. 1322, Oct. 3, 1980, 94 Stat. 1499; Pub. L. 
98-221, title I, Sec. 104(a) (1), Feb. 22, 1984, 98 Stat. 18; Pub. L. 99-
506, title I, Sec. 103 (d) (2) (C), Oct. 21, 1986, 100 Stat. 1810; Pub. L. 
102-569, title I, Sec. 102(p) (6), Oct. 29, 1992, 106 Stat. 4356, related 
to information clearinghouse, prior to repeal by Pub. L. 105-220, title 
IV, Sec. 403, Aug. 7, 1998, 112 Stat. 1093. See section 712 of this 
title. 

A prior section 17 of Pub. L. 93-112 was renumbered section 19 and 
·is classified to section 716 of this title. 

Another prior section 17 of Pub. L. 93-112 was classified to section 
716 of this title prior to repeal by Pub. L. 105-220. 
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~(Laws in effect as of January 3, 2006] 
WJ[CJ:TE: 29t1SC720) 

TITLE 29--LABOR 

Page 1 of6 

CHAPTER 16--VOCATIONAL REHABILITATION AND OTHER REHABILITATION SERVICES 

SUBCHAPTER I--VOCATIONAL REHABILITATION SERVICES 

Part A--General Provisions 

Sec. 720. Declaration of policy; authorization of appropriations 

(a) Findings; purpose; policy 

(1) Findings 

Congress finds that-
(A) work- 7 

(i) is a valued activity, both for individuals and 
society; and 

(ii) fulfills the need of an individual to be 
productive, promotes independence, enhances self-esteem, and 
allows for participation in the mainstream of life in the 
United States; 

(B) as a group, individuals with disabilities experience 
staggering levels of unemployment and poverty; 

(C) individuals with disabilities, including individuals 
with the most_ significant disabilities, have demonstrated their 
ability to achieve gainful employment in integrated settings if 
appropriate services and supports are provided; 

(D) reasons for significant numbers of individuals with 
disabilities not working, or working at levels not commensurate 
with their abilities and capabilities, include--

(i) discrimination; 
(ii) lack of accessible and available transportation; 
(iii) fear of losing health coverage under the medicare 

and medicaid programs carried out under titles XVIII and XIX 
of the Social Security Act (42 U.S.C. 1395 et seq. and i396 
et seq.) or fear of.losing private health insurance; and 

(iv) lack of education, training, and supports to meet 
job qualification standards necessary to secure, retain, 
regain, or advance in employment; 

(E) enforcement of subchapter V of this chapter and of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.) holds the promise of ending discrimination for individuals 
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with disabilities; 
{F) the provision of workforce investment activities and 

vocational rehabilitation services can enable individuals with 
disabilities, including individuals with the most significant 
disabilities, to pursue meaningful careers by securing gainful 
employment commensurate with their abilities and capabilities; 
and 

(G) linkages between the vocational rehabilitation programs 
established under this subchapter and other components of the 
statewide workforce investment systems are critical to ensure 
effective and meaningful participation by individuals with 
disabilities in workforce investment activities. 

(2) Purpose 

The purpose of this subchapter is to assist States in operating 
statewide comprehensive, coordinated, effective, efficient, and 
accountable programs of vocational rehabilitation, each of which 
is--

(A) an integral part of a statewide workforce investment 
system; and 

(B) designed to assess, plan, develop, and provide 
vocational rehabilitation services for individuals with 
disabilities, consistent with their strengths, resources, 
priorities, concerns, abilities, capabilities, interests, and 
informed choice, so that such individuals may prepare for and 
engage in gainful employment. 

(3) Policy 

It is the policy of the United States that such a program shall 
be carried out in a manner consistent with the following principles: 

(A) Individuals with disabilities, including individuals 
with.the most significant disabilities, are generally presumed 
to be capable of engaging in gainful employment and the 
provision of individualized vocational rehabilitation services 
can improve their ability to become gainfully employed. 

(B) Individuals with disabilities must be provided the 
opportunities to obtain gainful employment in integrated 
settings. 

(C) Individuals who are applicants for such programs or 
eligible to participate in such programs must be active and full 
partners in the vocational rehabilitation process, making 
meaningful and informed choices--

(i) during assessments for determining eligibility and 
vocational rehabilitation needs; and 

(ii) in the selection of employment outcomes for the 
individuals, services needed to achieve the outcomes, 
entities providing such services, and the methods used to 
secure such services. 

) 
···" (D) Families and other natural supports can play important 
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roles in the success of a vocational rehabilitation program, if 
the individual with a disability involved requests, desires, or 
needs such supports. 

(E) Vocational rehabilitation counselors that are trained 
and prepared in accordance with State policies and procedures as 
described in section 721(a) (7) (B) of this title (referred to 
individually in this subchapter as a ''qualified vocational 
rehabilitation counselor''), other qualified rehabilitation 
personnel, and other qlialified personnel facilitate the 
accomplishment of the employment outcomes and objectives of an 
individual. 

(F) Individuals with disabilities and the individuals' 
representatives are full partners in a vocational rehabilitation 
program and must be involved on a regular basis and in a 
meaningful manner with respect to policy development and 
implementation. 

(G) Accountability measures must facilitate the 
accomplishment of the goals and objectives of the program, 
including providing vocational rehabilitation services to, among 
others, individuals with the most significant disabilities. 

(b) Authorization of appropriations 

(1) In general 

For the purpose of making grants to States under part B of this 
subchapter to assist States in meeting the costs of vocational 
rehabilitation services provided in accordance with State plans 
under section 721 of this title, there are authorized to be 
appropriated such sums as may be necessary for fiscal years 1999 

... through 2003, except that the amount to be appropriated for a fiscal 
I 

year shall not be less than the amount of the appropriation under 
this paragraph for the irrnnediately preceding fiscal year, increased 
by the percentage change in the Consumer Price Index determined 
under subsection (c) of this section for the immediately preceding 
fisc.al year. 

(2) . Reference 

The reference in paragraph (1) to grants to States under part B 
of this subchapter shall not be considered to refer to grants under 
section 732 of this title. 

(c) Consumer Price Index 

(1) Percentage change 

No later than November 15 of each fiscal year (beginning with 
fiscal year 1979), the Secretary of Labor shall publish in the 
Federal Register the percentage change in the Consumer Price Index 
published for October of the preceding fiscal year and October of 
the fiscal year in which such publication is made. 
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(2) Application 

(A) Increase 

If in any fiscal year the percentage change published under 
paragraph (1) indicates an increase in the Consumer Price Index, 
then the amount to be appropriated under subsection (b) (1) of 
this section for the subsequent fiscal year shall be at least 
the amount appropriated under subsection (b) (1) of this section 
for the fiscal year in which the publication is made under 
paragraph (1) increased by such percentage change. 

(B) No increase or decrease 

If in any fiscal year the percentage change published under 
paragraph (1) does not indicate an increase in the Consumer 
Price Index, then the amount to be appropriated under subsection 
(b) (1) of this section for the subsequent fiscal year shall be 
at least the. amount appropriated under subsection (b) (1) of this 
section for the fiscal year in which the publication is made 
under paragraph (1) . 

(3) Definition 

For purposes of this section, the term ''Consumer Price Index'' 
means the Consumer Price Index for All Urban Consumers, published 
monthly by the Bureau of Labor Statistics. 

(d) Extension 

(1) In general 

(A) Authorization or duration of program 

Unless the Congress in the regular session which ends prior 
to the beginning of the terminal fiscal year--

(i) of the authorization of appropriations for the 
program authorized by the State grant program under part B 
of this subchapter; or 

(ii) of the duration of the program authorized by the 
State grant program under part B of this subchapter; 

has passed legislation which would have the effect of extending 
the authorization or duration (as the case may be) of such 
program, such authorization or duration is automatically 
extended for 1 additional year for the program authorized by 
this subchapter. 

(B) Calculation 

The amount authorized to be appropriated for the additional 
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fiscal year described in subparagraph (A) shall be an amount 
equal to the amount appropriated for such program for fiscal 
year 2003, increased by the percentage change in the Consumer 
Price Index determined under subsection (c) of this section for 
the immediately preceding fiscal year, if the percentage change 
indicates an increase. 

(2) Construction 

(A) Passage of legislation 

For the purposes of paragraph (1) (A), Congress shall not be 
deemed to have passed legislation unless such legislation 
becomes law. 

·(B) Acta or determinations of Commissioner 

In any case where the Commissioner is required under an 
.applicable statute to carry out certain acts or make certain 
determinations which are necessary for the continuation of the 
program authorized by this subchapter, if such acts or 
determinations are required during the terminal year of such 
program, such acts and determinations shall be required during 
any fiscal year in which the extension described in that part of 
paragraph (1) that follows clause (ii) of paragraph (1) (A) is in e ,effect. 

· (Pub. L. 93-112, title I, Sec. 100, as added Pub. L. 105-220, title IV, 
Sec. 404, Aug. 7, 1998, 112 Stat. 1116.) 

References in Text 

The Social Security Act, referred to in subaec. (a) (1) (D) (iii), is 
act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. Titles XVIII and 
XIX of the Act are classified generally to subchaptera XVIII (Sec. 1395 
et seq.) and XIX (Sec. 1396 et seq.), respectively, of chapter 7 of 
Title 42, The Public Health and Welfare. For complete classification of 
this Act to the Code, see section 1305 of Title 42 and Tables. 

The Americans with Disabilities Act of 1990, referred to in subsec. 
(a) (1) (E), is Pub. L. 101-336, July 26, 1990, 104 Stat. 327, as amended, 
which is classified principally .to chapter 126 (Sec. 12101 et seq.) of 
Title 42, The Public Health and Welfare. For complete classification of 
this Act to the Code, see Short Title note set out under section 12101 
of Title 42 and Tables. 

Prior Provisions 

A prior section 720, Pub. L. 93-112, title I, Sec. 100, Sept. 26, 
~1973, 87 Stat. 363; Pub. L. 93-516, title I, Sec. 102(a), Dec. 7, 1974, 
~8 Stat. 1618; Pub. L. 93-651, title I, Sec. 102(a), Nov. 21, 1974, 89 

· Stat. 2-3; Pub. L. 94-230, Secs. 2(a), ll(b)(2), (3), Mar. 15, 1976, 90 
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Stat. 211, 213; Pub. L. 95-602, title I, Sec. lOl(a), (b), Nov. 6, 1978, 
92 Stat. 2955; Pub. L. 98-221, title I, Sec. lll(a)-(d), Feb. 22, 1984, 
98 Stat. 19; Pub. L. 99-506, title I, Sec. 103(d)(2)(C), title II; 
Sec. 201, Oct. 21, 1986, 100 Stat. 1810, 1813; Pub. L. 100-630, title 
II, Sec. 202(a), Nov. 7, 1988, 102 Stat. 3304; Pub. L. 102-52, 
Sec. 2 (a), (b) (1), June 6, 1991, 105 Stat. 260; Pub. L. 102-569, title 
I, Sec. 12l(a), (b), Oct. 29, 1992, 106 Stat. 4365, 4367, related to 
congressional findings, purpose, policy, authorization of 
appropriations, change in Consumer Price Index, and extension of 
program, prior to the general amendment of this subchapter by Pub. L. 
105-220. 
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From the U.S. Code Online via GPO Access 
[wais.access.gpo.gov] 

~Laws in effect as of January 3, 2006] 
-..,ioocume~t affected by Public Law 6 Section 

[CITE: 29USC721] 

( 1) l 

TITLE 29--'LABOR 

CHAPTER 16--VOCATIONAL REHABILITATION AND OTHER REHABILITATION SERVICES 

SUBCHAPTER !--VOCATIONAL REHABILITATION SERVICES 

Part A--General Provisions 

Sec. 721. State plans 

-. 

(a) Plan requirements 

{ 1) In general 

{A) Submission 

To be eligible to participate in programs under this 
subchapter, a State shall submit to the Commissioner a State 
plan for vocational rehabilitation services that meets the 
requirements of this section, on the same date that the State 
submits a State plan under section 112 of the Workforce 
Investment Act of 1998 (29 u.s.c. 2822]. 

(B) Nonduplication 

The state shall not be required to submit, in the state plan 
for vocational rehabilitation services, policies, procedures, or 
descriptions required under this subchapter that have been 
previously submitted to the Commissioner and that demonstrate 
that such State meets the requirements of this subchapter, 
including any policies, procedures, or descriptions submitted 
under this subchapter as in effect on the day before August 7, 
1998. 

(C) Duration 

The State plan shall remain in effect subject to the 
submission of such modifications as the State determines to be 
necessary or as the Commissioner may require based on a change 
in State policy, a change in Federal law (including 
regulations), an interpretation of this chapter by a Federal 
court or the highest court of the State, or a finding by the 
Commissioner of State noncompliance with the requirements of 
this chapter, until the State submits and receives approval of a 
new State plan. 
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(2) Designated State agency; designated State unit 

(A) Designated State agency 

The State plan shall designate a State agency as the sole 
State agency to administer the plan, or to supervise the 
administration of the plan by a local agency, except that--

(i) where, under State law, the State agency for 
individuals who are blind or another agency that provides 
assistance or services to adults who are blind is authorized 
to provide vocational rehabilitation services to individuals 
who are blind, that agency may be designated as the sole 
State agency to administer the part of the plan under which 
vocational rehabilitation services are provided for 
individuals who are blind (or to supervise the 
administration of such part by a local agency) and a 
separate State agency may be designated as the sole State 
agency to administer or supervise the administration of the 
rest of the State plan; 

(ii) the Commissioner, on the request of a State, may 
authorize the designated State agency to share funding and 
administrative responsibility with another agency of the 
State or with a local agency in order to permit the agencies 
to carry out a joint program to provide services to 
individuals with disabilities, and may waive compliance, 
with respect to vocational rehabilitation services furnished 
under the joint program, with the requirement of paragraph 
(4) that the ~lan be in effect in all political subdivisions 
of the State; and 

(iii) in the case of American Samoa, the appropriate 
State agency shall be the Governor of American Samoa. 

(B) Designated State unit 

be--
The State agency designated under subparagraph (A) shall 

(i) a State agency primarily concerned with vocational 
rehabilitation, or vocational and other rehabilitation, of 
individuals with disabilities; or 

(ii) if not such an agency, the State agency (or each 
State agency if 2 are so designated) shall include a 
vocational rehabilitation bureau, division, or other 
organizational unit that--

(I) is primarily concerned with vocational 
rehabilitation, or vocational and other rehabilitation, 
of individuals with disabilities, and is responsible for 
the vocational rehabilitation program of the designated 
State agency; 

(II) has a full-time director; 
(III) has a staff employed on the rehabilitation 

work of the organizational unit all or substantially all 
of whom are employed full time on such work; and 

(IV) is located at an organizational level and has 
an organizational status within the designated State 
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agency comparable to that of other major organizational 
units of the designated State agency. 

(C) Responsibility for services for the blind 

If the State has designated only 1 State agency pursuant to 
subparagraph (A), the State may assign responsibility for the 
part of the plan under which vocational rehabilitation services 
are provided for individuals who are blind to an organizational 
unit of the designated State agency and assign responsibility 
for the rest of the plan to another organizational unit of the 
designated State agency, with the provisions of subparagraph (B) 
applying separately to each of the designated State units. 

(3) Non-Federal share 

The State plan shall provide for financial participation by the 
State, or if the State so elects, by the State and locil agencies, 
to provide the amount of the non-Federal share of the cost of 
carrying out part B of this subchapter. 

(4) Statewideness 

The State plan shall provide that the plan shall be in effect in 
all political subdivisions of the State, except that--

(A) in the case of any activity that, in the judgment of the 
Commissioner, is likely to assist in promoting the vocational 
'rehabilitation of substantially larger numbers of individuals 
with disabilities or groups of individuals with dis.abilities, 
the Commissioner may waive compliance with the requirement that 
the plan be in effect in all political subdivisions of the State 
to the extent and for such period as may be provided in 
accordance with regulations prescribed by the Commissioner, but 
only if the non-Federal share of the cost of the vocationai 
rehabilitation services involved is met from funds made 
available by a local agency (including funds contributed to such 
agency by a private agency, organization, or individual); and 

(B) in a case in which earmarked funds are used toward the 
non-Federal share and such funds are earmarked for particular 
geographic areas within the State, the earmarked funds may be 
used in such areas if the State notifies the Commissioner that 
the State cannot provide the full non-Federal share wit.hout such 
funds. 

(5) Order of selection for vocational rehabilitation 
services 

In the event that vocational rehabilitation services cannot be 
provided to all eligible individuals with disabilities in the State 
who apply for the services, the State plan shall--

, (A) show the order to be followed in selecting eligible. 
individuals to be provided vocational rehabilitation services; 

(B) provide the justification for the order of selection; 
(C) include an assurance that, in accordance with criteria 
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established by the State for the order of selection, individuals 
with the most significant disabilities will be selected first 
for the provision of vocational rehabilitation services; and 

(D) provide that eligible individuals, who do not meet the 
order of selection criteria, shall have access to services 
provided through the information and referral system implemented 
under paragraph (20) . 

(6) Methods for administration 

(A) In general 

The State plan shall provide for such methods of 
administration as are found by the Commissioner to be necessary 
for the proper and efficient administration of the plan. 

(B) Employment of individuals with disabilities 

The State plan shall provide that the designated State 
agency, and entities carrying out community rehabilitation 
programs in the State, who are in receipt of assistance under 
this subchapter shall take affirmative action to employ and 
advance in employment qualified individuals with disabilities 
covered under, and on the same terms and conditions as set forth 
in, section 793 of this title. 

(CJ Facilities 

The State plan shall provide that facilities used in 
connection with the delivery of services assisted under the 
State plan shall comply with the Act entitled ''An Act to insure 
that certain buildings financed with Federal funds are so 
designed and constructed as to be accessible to the physically 
handicapped'', approved on August 12, 1968 (commonly known as 
the "Architectural Barriers Act of 1968") [42 u.s.c. 4151 et 
seq.), with section 794 of this title, and with the Americans 
with Disabilities Act of 1990 (42 u.s.c. 12101 et seq.) 

(7) Comprehensive system of personnel development 

The State plan shall--
(A) include a description (consistent with the purposes of 

this chapter) of a comprehensive system of personnel 
development, which shall include--

(i) a description ·of the procedures and activities the 
designated State agency will undertake to ensure an adequate 
supply of qualified State rehabilitation professionals and 
paraprofessionals for the designated State unit, including 
the development and maintenance of a system for determining, 
on an annual basis--

(I) the number and type of personnel that are 
employed by the designated State unit in the provision 
of vocational rehabilitation services, including ratios 
of qualified vocational rehabilitation counselors to 
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clients; and 
(II} the number and type of personnel needed by the 

State, and a projection of the numbers of such personnel 
that will be needed in 5 years, based on projections of 
the number of individuals to be served, the number of 
such personnel who are expected to retire or leave the 
vocational rehabilitation field, and other relevant 
.factors; 

(ii) where appropriate, a description of the manner in 
which activities will be undertaken under this section to 
coordinate the system of personnel development with 
personnel development activities under the Individuals with 
Disabilities Education Act (20 U.S.C. 1400 et seq.); 

(iii} a description of the development and maintenance 
of a system of determining, on an annual basis, information 
on the programs of institutions of higher education within 
the State that are preparing rehabilitation professionals, 
including--

(!} the numbers of students enrolled in such 
programs; and 

(II) the number of such students who graduated with 
certification or licensure, or with credentials to 
qualify for certification or licensure, as a 
rehabilitation professional during the past year; 

(iv) a description of the development, updating, and 
implementation of a plan that--

(!} will address the current and projected 
vocational rehabilitation services personnel training 

·needs for the designated State unit; and 
(II} provides for the coordination and facilitation 

of efforts between the designated State unit, 
institutions of higher education, and professional 

·associations to recruit, prepare, and retain qualified 
personnel, including personnel from minority 
backgrounds, and personnel who are individuals with 
disabilities; and 

(v} a description of the procedures and activities the 
designated State agency will undertake to ensure that all 
personnel employed by the designated State unit are 
appropriately and adequately trained and prepared, 
including- -

(I} a system for the continuing education of 
rehabilitation professionals and paraprofessionals 
within the designated State unit, particularly with 
respect to rehabilitation technology; and 

(II} procedures for acquiring and disseminating to 
rehabilitation professionals and paraprofessionals 
within the designated State unit significant knowledge 
from research and other sources, including procedures 
for providing training regarding the amendments to this 
chapter made by the Rehabilitation Act Amendments of 
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1998; 

(B) set forth policies and procedures relating to the 
establishment and maintenance of standards to ensure that 
personnel, including rehabilitation professionals and 
paraprofessionals, needed within the designated State unit to 
carry out this part are appropriately and adequately prepared 
and trained, including--

(i) the establishment and maintenance of standards that 
are consistent with any national or State approved or 
recognized certification, licensing, registration, or other 
comparable requirements that apply to the area in which such 
personnel are providing vocational rehabilitation services; 
and 

(ii) to the extent that such standards are not based on 
the highest requirements in the State applicable to a 
specific profession or discipline, the steps the State is 
taking to require the retraining or hiring of personnel 
within the designated State unit that meet appropriate 
professional requirements in the State; and 

(C) contain provisions relating to the establishment and 
maintenance of minimum standards to ensure the availability of 
personnel within the designated State unit, to the maximum 
extent feasible, trained to communicate in the native language 
or mode of communication of an applicant or eligible individual. 

(B) Comparable services and benefits 

(A) Determination of availability 

(i) In general 

The State plan shall include an assurance that, prior to 
providing any vocational rehabilitation service to an 
eligible individual, except those services specified in 
paragraph (5) (D) and in paragraphs (1) through (4) and (14) 
of section 723(a) of this title, the designated State unit 
will determine whether comparable services and benefits are 
available under any other program (other than a program 
carried out under this subchapter) unless such a 
determination would interrupt or delay--

(!) the progress of the individual toward achieving 
the employment outcome identified in the individualized 
plan for employment of the individual in accordance with 
section 722(b) of this title; 

(II) an immediate job placement; or 
(III) the provision of such service to any 

individual at extreme medical risk. 
(ii) Awards and scholarships 

For purposes of clause (il, comparable benefits do not 
include awards and scholarships based on merit. 
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(B) Interagency agreement 

The State plan shall include an assurance that the Governor 
of the State, in consultation with the entity in the State 
responsible for the vocational rehabilitation program and other 
appropriate agencies, will ensure that an interagency agreement 
or other mechanism for interagency coordination takes effect 
between any appropriate public entity, including the State 
entity responsible for administering the State medicaid program, 
a public institution of higher education, and a component of the 
statewide workforce investment system, .and the designated State 
unit, in order to ensure the provision of vocational 
.rehabilitation services described in subparagraph (A) (other 
than those services specified in paragraph (5) (D), and in 
paragraphs (1) through (4) and (14) of section 723(a) of this 
,title), that are included in the individualized plan for 
employment of an eligible individual, including the provision of 
such vocational rehabilitation services during the pendency of 
any dispute described in clause (iii) . Such agreement or 
mechanism shall include the following: 

(i) Agency financial responsibility 

An identification of, or a description of a method for 
defining, the financial responsibility of such public entity 
for providing such services, and a.provision stating the 
financial responsibility of such public entity for providing 
such services. 
(ii) Conditions, terms, and procedures of 

reimbursement 

Information specifying the conditions, terms, and 
procedures under which a designated State unit shall be 
reimbursed by other public entities for providing such 
services, based on the provisions of such agreement or 
mechanism. 
(iii) Interagency disputes 

Information specifying procedures for resolving 
interagency disputes under the agreement or other mechanism 
(including procedures under which the designated State unit 

may initiate proceedings to secure reimbursement from other 
public entities or otherwise implement the provisions of the 
agreement or mechanism) . 
(iv) Coordination of services procedures 

Information specifying policies and procedures for 
public entities to determine and identify the interagency 
coordination responsibilities of each public entity to 
promote the coordination and timely delivery of vocational 
rehabilitation services (except those services specified in 
paragraph (5) (D) and in paragraphs (1) through (4) and (14) 
of section 723(a) of this title). 

(C) Responsibilities of other public entities 
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(i) Responsibilities under other law 

Notwithstanding subparagraph (B), if any public entity 
other than a designated State unit is obligated under 
Federal or State law, or assigned responsibility under state 
policy or under this paragraph, to provide or pay for any 
services that are also considered to be vocational 
rehabilitation services (other than those specified in 
paragraph (5) (D) and in paragraphs (1) through (4) and (14) 
of section 723(a) of this title), such public entity shall 
fulfill that obligation or responsibility, either directly 
or by contract or other arrangement. 
(ii) Reimbursement 

If a public entity other than the designated State unit 
fails to provide or pay for the services described in clause 
(i) for an eligible individual, the designated State unit 
shall provide or pay for such services to the individual. 
Such designated State unit may claim reimbursement for the 
services from the public entity that failed to provide or 
pay for such services. Such public entity shall reimburse 
the designated State unit pursuant to the terms of the 
interagency agreement or other mechanism described in this 
paragraph according to the procedures established in such 
agreement or mechanism pursuant to subparagraph (B) (ii). 

(D) Methods 

The Governor of a State may meet the requirements of 
subparagraph (B) through--

(i) a State statute or regulation; 
(ii) a signed agreement between the respective officials 

of the public entities that clearly identifies the 
responsibilities of each public entity relating to the 
provision of services; or 

(iii) another appropriate method, as determined by the 
designated State unit. 

(9) Individualized plan for employment 

(A) Development and implementation 

The State plan shall include an assurance that an 
individualized plan for employment meeting the requirements of 
section 722(b) of this title will be developed and implemented 
in a timely manner for an individual subsequent to the 
determination of the eligibility of the individual for services 
under this subchapter, except that in a State operating under an 
order of selection described in paragraph (5), the plan will be 
developed and implemented only for individuals meeting the order 
of selection criteria of the State. 

(B) Provision of services 
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The State plan shall include.an assurance that such services 
will be provided in accordance with the provisions of the 
individualized plan for employment. 

(10) Reporting requirements 

·{A) In general 

The State plan shall include an assurance that the 
designated State agency will submit reports in the form and 
level of detail and at the time required by the Commissioner 
regarding applicants for, and eligible individuals receiving, 
services under this subchapter. 

(B) Annual reporting 

In specifying the information to be submitted in the 
reports, the Commissioner shall require annual reporting on the 
eligible individuals receiving the services, on those specific 
data elements described in section 136(d) (2) of the Workforce 
Investment Act of 1998 [29 u.s.c. 2671(d) (2)] that are 
determined by the Secretary to be relevant in assessing the 
performance of designated State units in carrying out the 
vocational rehabilitation program established under this 
subchapter. 

(C) Additional data 

In specifying the information required to be submitted in 
the reports, the Commissioner shall require additional data with 
regard to applicants and eligible individuals related to--

(i) the number of applicants and the number of 
individuals determined to be eligible or ineligible for the 
program carried out under this subchapter, including--

(I) the number of individuals determined to be 
ineligible because they did not require vocational 
rehabilitation services, as provided in section 722(a) 
of this title; and 

(II) the number of individuals determined, on the 
basis of clear and convincing evidence, to be too 
severely disabled to benefit in terms of an employment 
outcome from vocational rehabilitation services; 

(ii) the number of individuals who received vocational 
rehabilitation services through the program, including--

(I) the number who received services under paragraph 
(5) (D), but not assistance under an individualized plan 
for employment; 

(II) of those recipients who are individuals with 
significant disabilities, the number who received 
assistance under an individualized plan for employment 
consistent with section 722{b) of this title; and 

(III) of those recipients who are not individuals 
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with significant disabilities, the number who received 
assistance under an individualized plan for employment 
consistent with section 722(b} of this title; 

(iii) of those applicants and eligible recipients who 
are individuals with significant disabilities--

( I) the number who ended their participation in the 
program carried out under this subchapter and the number 
who achieved employment outcomes after receiving 
vocational rehabilitation services; and 

(II) the number who ended their participation in the 
program and who were employed 6 months and 12 months 
after securing or regaining employment, or, in the case 
of individuals whose employment outcome was to retain or 
advance in employment, who were employed 6 months and 12 
months after achieving their employment outcome, 
including--

(aa) the number who earned the minimum wage rate 
specified in· section 6 (a) (1) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 206(a) (1)} or 
another wage level set by the Commissioner, during 
such employment; and 

(bb} the number who received employment benefits 
from an employer during such employment; and 

·(iv) of those applicants and eligible recipients who are 
not individuals with significant disabilities--

(I) the number who ended their participation in the 
program carried out under this subchapter and the number 
who achieved employment outcomes after receiving 
vocational rehabilitation services; and 

(II) the number who ended their participation in the 
program and who were employed 6 months and 12 months 
after securing or regaining employment, or, in the case 
of individuals whose employment outcome was to retain or 
advance in employment, who.were employed 6 months and 12 
months after achieving their employment outcome, 
including--

(aa) the number who earned the minimum wage rate 
specified in section 6 (a) (1) of the Fair Labor 
Standards Act of 1938 (29 u.s.c. 206 (a) (1)) or 
another wage level set by the Commissioner, during 
such employment; and 

(bbl the number who received employment benefits 
from an employer during such employment. 

(D) Costs and results 

The Commissioner shall also require that the designated 
State agency include in the reports information on--

(i) the costs under this subchapter of conducting 
administration, providing assessment services, counseling 
and guidance, and other direct services provided by 
designated State agency staff, providing services purchased 

1046 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname,;,,browse_usc&docid=Cite:+29U ... 9/3/2008 



WAIS Document Retrieval Page 11 of24 

• 

under individualized plans for employment, supporting small 
business enterprises, establishing, developing, and 
improving community rehabilitation programs, providing other 
services to groups, and £acilitating use of other programs 
under this chapter and title I of the Workforce Investment 
Act of 1998 [29 u.s.c. 2801 et seq.) by eligible 
individuals; and 

(ii) the results of annual evaluation by the State of 
program effectiveness under paragraph (15) (E). 

(E) Additional information 

The Commissioner shall require that each designated State 
unit include in the reports additional information related to 
the applicants and eligible individuals, obtained either through 
a complete count or sampling, including--

(i) information on--
(I) age, gender, race, ethnicity, education, 

category of impairment, severity of disability, and 
whether the individuals are students with disabilities; 

(II) dates of application, determination of 
eligibility or ineligibility, initiation of the 
individualized plan for employment, and termination of 
participation in the program; 

(III) earnings at the time of application for the 
program and termination of participation in the program; 

(IV) work status and occupation; 
(V) types of services, including assistive 

technology services and assistive technology devices, 
provided under the program; 

(VI) types of public or private programs or agencies 
that furnished services under the program; and 

(VII) the reasons for individuals terminating 
participation in the program without achieving an 
employment outcome; and 

(ii) information necessary to determine the success of 
the State in meeting--

(!) the State performance measures established under 
section 136(b) of the Workforce Investment Act of 1998 
[29 U.B.C. 287l(b)), to the extent the measures are 
applicable to individuals with disabilities; and 

(II) the standards and indicators established 
pursuant to section 726 of this title. 

(F) Completeness and confidentiality 

The State plan shall include an assurance that the 
information submitted in the reports will include a complete 
count, except as provided in subparagraph (E), of the applicants 
and eligible individuals, in a manner permitting the greatest 
possible cross-classification of data and that the identity of 
each individual for which information is supplied under this 
paragraph will be kept confidential. 
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·(11) Cooperation, collaboration, and coordination 

(A) Cooperative agreements with other components of statewide 
workforce investment systems 

The State plan shall provide that the designated State unit 
or designated State agency shall enter into a cooperative 
agreement with other entities that are components of the . 
statewide wqrkforce investment system of the State, regarding 
the system, which agreement may provide for--

(i) provision of intercomponent staff training and 
technical assistance with regard to--

(I) the availability and benefits of, and 
information on eligibility standards for, vocational 
rehabilitation services; and 

(II) the promotion of equal, ·effective, and 
meaningful participation by individuals with 
disabilities in workforce investment activities in the 
State through the 'promotion of program accessibility, 
the use of nondiscriminatory policies and procedures, 
and the provision of reasonable accoinrnodations, 
auxiliary aids and services, and rehabilitation 
technology, for individuals with disabilities; 

(ii) use of information and financial management systems 
that link all components of the statewide workforce 
investment system, that link the components to other 
electronic networks, including nonvisual electronic 
networks, and that relate to such subjects as employment 
statistics, and information on job vacancies, career 
planning, and workforce investment activities; 

(iii) use of customer service features such as common 
intake and referral procedures, customer databases, resource 
information, and human services hotlines; 

(iv) establishment of cooperative efforts with employers 
to--

(I) facilitate job placement; and 
(II) carry out any other activities that the 

designated State unit and the employers determine to be 
appropriate; 

(v) identification of staff roles, responsibilities, and 
available resources, and specification of the financial 
responsibility of each component of the statewide workforce 
investment system with regard to paying for necessary 
services (consistent with State law and Federal 
requirements) ; and 

(vi) specification of procedures for resolving disputes 
among such components. 

(B) Replication of cooperative agreements 

The State plan shall provide for the replication of such 
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cooperative agreements at the local level between individual 
offices of the designated State unit and local entities carrying 
out activities through the statewide workforce investment 
system. 

(C) Interagency cooperation with other agencies 

The State plan shall include descriptions of interagency 
cooperation with, and utilization of the services and facilities 
of, Federal, State, and local agencies and programs, including 
programs carried out by the Under Secretary for Rural 
Development of the Department of Agriculture and State use 
contracting programs, to the extent that such agencies and 
programs are not carrying out activities through the statewide 
workforce investment system. 

(D) Coordination with education officials 

The State plan shall contain plans, policies, and procedures 
for coordination between the designated State agency and 
education officials responsible for the public education of 
students with disabilities, that are designed to facilitate the 
transition of the students with disabilities from the receipt of 
educational services in school to the receipt of vocational 
rehabilitation services under this subchapter, including 
information on a formal interagency agreement with the State 
educational agency that, at a minimum, provides for--

(i) consultation and technical assistance to assist 
educational agencies in planning for the transition of 
students with disabilities from school to post-school 
activities, including vocational rehabilitation services; 

(ii) transition planning by personnel of the designated 
State agency and educational agency personnel for students 
with disabilities that facilitates the development and 
completion of their individualized education programs under 
section 614(d) of the Individuals with Disabilities 
Education Act (20 U.S.C. 1414(d)]; 

(iii) the roles and responsibilities, including 
financial responsibilities, of each agency, including 
provisions for determining State lead agencies and qualified 
.personnel responsible for transition services; and 

(iv) procedures for outreach to and identification of 
students with disabilities who need the transition services. 

(E) Coordination with Statewide Independent Living Councils and 
independent living centers 

The State plan shall include an assurance that the 
designated State unit, the Statewide Independent Living Council 
established under section 796d of this title, and the 
independent living centers described in subpart 3 \1\ of part A 
of subchapter VII of this chapter within the State have 
developed working relationships and coordinate their activities. 

-------~-------------------------------------------------------------------
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\1\ See References in Text note below. 

(F) Cooperative agreement with recipients of grants for services 
to American Indians 

In applicable cases, the State plan shall include an 
assurance that the State has entered into a formal cooperative 
agreement with each grant recipient in the State that receives 
funds under part C of this subchapter. The agreement shall 
describe strategies for collaboration and coordination in 
providing vocational rehabilitation services to American Indians 
who are individuals with disabilities, including--

(i) strategies for interagency referral and information 
sharing that will assist in eligibility determinations and 
the development of individualized plans for employment; 

(ii) procedures for ensuring that American Indians who 
are individuals with disabilities and are living near a 
reservation or tribal service area are provided vocational 
rehabilitation services; and 

(iii) provisions for sharing resources in cooperative 
studies and assessments, joint training activities, and 
other collaborative activities designed to improve the 
provision of services to American Indians who are 
individuals with disabilities. 

(12) Residency 

The State plan shall include an assurance that the State will 
not impose a residence requirement that excludes from services 
provided under the plan any individual who is present in the State. 

(13) Services to American Indians 

The State plan shall include an assurance that,· except as 
otherwise provided in part C of this subchapter, the designated 
State agency will provide vocational rehabilitation services to 
American Indians who are individuals with disabilities residing in 
the State tO the same extent as the designated State agency provides 
such services to other significant populations of individuals with 
disabilities residing in the State. 

(14) Annual review of individuals in extended employment or 
other employment under special certificate 

provisions of the Fair Labor Standards Act of 1938 

The State plan shall provide for--
(A) an annual review and reevaluation of the status of each 

individual with a disability served under this subchapter who 
has achieved an employment outcome either in an extended 
employment setting in a community rehabilitation program or any 
other employment under section 14(cl of the Fair Labor Standards 
Act (29 U.S.C. 214(c)) for 2 years after the achievement of the 
outcome (and thereafter if requested by the individual or, if 
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• 

appropriate, the individual's representative), to determine the 
interests, priorities, and needs of the individuai with respect 
to competitive employment or training for competitive 

·employment; 
(Bl input into the review and reevaluation, and a signed 

acknowledgment that such review and reevaluation have been 
conducted, by the individual with a disability, or, if 
appropriate, the individual's representative; and 

(C) maximum efforts, including the identification and 
provision of vocational rehabilitation services, reasonable 
accommodations, and other necessary support services, to assist 
the individuals described in subparagraph (A) in engaging in 
competitive employment. 

(A) 

(15) Annual State goals and reports of progress 

Assessments and estimates 

The State plan shall--
(i) include the results of a comprehensive, statewide 

assessment, jointly conducted by the designated State unit 
and the State Rehabilitation Council (if the State has such 
a Council) every 3 years, describing the rehabilitation 
needs of individuals with disabilities residing within the 
State, particularly the vocational rehabilitation services 
needs of--

(I) individuals with the most significant 
disabilities, including their need for supported 
employment services; 

(II) individuals with disabilities who are 
minorities and individuals with disabilities who have 
been unserved or underserved by the vocational 
rehabilitation program .carried out under this 
subchapter; and 

(III) individuals with disabilities served through 
other components of the statewide workforce investment 
system (other than the vocational ·rehabilitation 
program), as identified by such individuals and 
personnel assisting such individuals through the 
components; 

(ii) include an assessment of the need to establish, 
develop, or improve community rehabilitation programs within 
the State; and 

(iii) provide that the State shall submit to the 
Commissioner a report containing information regarding 
updates to the assessments, for any year in which the State 
updates the' assessments. 

(B) Annual estimates 

The State plan shall include, and shall provide that the 
State shall annually submit a report to the Commissioner that 
includes, State estimates of--

1051 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+29U... 9/3/2008 



WAIS Document Retrieval Page 16 of24 

(i) the number of individuals in the State who are 
eligible for services under this subchapter; 

(ii) the number of such individuals who will receive 
services provided with funds provided under part B of this 
subchapter and under part B of subchapter VI of this 
chapter, including, if the designated State agency uses an 
order of selection in accordance with paragraph (5), 
estimates of the number of individuals to be served under 
each priority category within the order; and 

(iii) the costs of the services described in clause (i), 
including, if the designated State agency uses an order of 
selection in accordance with paragraph (5), the service 
costs for each priority category within the order. 

(CJ Goals and priorities 

( i) In general 

The State plan shall identify the goals and priorities 
of the State in carrying out the program. The goals and 
priorities shall be jointly developed, agreed to, and 
reviewed annually by the designated State unit and the State 
Rehabilitation Council, if the State has such a Council. Any 
revisions to the goals and priorities shall be jointly 
agreed to by the designated State unit and the State 
Rehabilitation Council, if the State has such a Council. The 
State plan shall provide that the State shall submit to the 
Commissioner a report containing information regarding 
revisions in the goals and priorities, for any year in which 
the State revises the goals and priorities. 
(ii) Basis 

The State goals and priorities shall be based on an 
analysis of--

(I) the comprehensive assessment described in 
subparagraph (A), including any updates to the 
assessment; 

(II) the performance of the State on the standards 
and ind:lcators established under section 726 of this 
title; and 

(III) other available information on the operation 
and the effectiveness of the vocational rehabilitation 
program carried out in the State, including any reports 
received from the State Rehabilitation Council, under 
section 725(c) of this title and the findings and 
recommendations from monitoring activities conducted 
under section 727 of this title. 

(iii) Service and outcome goals for categories in 
order of selection 

If the designated State agency uses an order of 
selection in accordance with paragraph (5) , the State shall 
also identify in the State plan service and outcome goals 
and the time within which these goals may be achieved for 
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individuals in each priority category within the order. 

(D) Strategies 

The State plan shall contain a description of the strategies 
the State will use to address the needs identified in the 
'assessment conducted under subparagraph (A) and achieve the 
goals and priorities identified in subparagraph (C), including--

(i) the methods to be used to expand and improve 
services to individuals with disabilities, including how a 
broad range of assistive technology services and assistive 
technology devices will be provided to such individuals at 
each stage of the rehabilitation process and how such 
services and devices will be provided to such individuals on 
a statewide basis; 

(ii) outreach procedures to identify and serve 
individuals with disabilities who are minorities and 
individuals with disabilities who have been unserved or 
underserved by the vocational rehabilitation program; 

(iii) where necessary, the plan of the State for 
establishing, developing, or improving community 
rehabilitation programs; 

(iv) strategies to improve the performance of the State 
with respect to the evaluation standards and performance 
indicators established pursuant to section 726 of this 
title; and 

(v) strategies for assisting entities carrying out other 
components of the statewide workforce investment system 
(other than the vocational rehabi.litation program) in 
assisting individuals with disabilities. 

(E) Evaluation and reports of progress 

The State plan shall--
(i) include the results of an evaluation of the 

effectiveness of the vocational rehabilitation program, and 
a joint report by the designated State unit and the State 
Rehabilitation Council, if the State has such a Council, to 
the Commissioner on the progress made in improving the 
effectiveness from the previous year, which evaluation and 
report shall include--

( I) an evaluation of the extent to which the goals 
identified in subparagraph (C) were achieved; · 

(II) a description of strategies that contributed to 
achieving the goals; 

(III) to the extent to which the goals were not 
achieved, a description of the factors that impeded that 
achievement; and 

(IV) an assessment of the performance of the State 
on the standards and indicators established pursuant to 
section 726 of this title; and 

(ii) provide that the designated State unit and the 
State Rehabilitation council, if the State has such a 
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Council, shall jointly submit to the Commissioner an annual 
report that contains the information described in clause 
( i} . 

(16) Public comment 

The State plan shall--
(A) provide that the designated State agency, prior to the 

adoption of any policies or procedures governing the provision 
of vocational rehabilitation services under the State plan 
(including making any amendment to such policies and 
procedures}, shall conduct public meetings throughout the State, 
after providing adequate notice of the meetings, to provide the 
public, including individuals with disabilities, an opportunity 
to comment on the policies or procedures, and actively consult 
with the Director of the client assistance program carried out 
under section 732 of this title, and, as appropriate, Indian 
tribes, tribal organizations, and Native Hawaiian organizations 
on the policies or procedures; and 

(B) provide that the designated State agency (or each 
designated State agency if two agencies are designated) and any 
sole agency administering the plan in a political subdivision of 
the State, shall take into account, in connection with matters 
of general policy arising in the administration of the plan, the 
views of--

(i} individuals and groups of individuals who are 
recipients of vocational rehabilitation services, or in 
appropriate cases, the individuals' representatives; 

(ii) personnel working in programs that provide 
vocational rehabilitation services to individuals with 
disabilities; 

(iii} providers of vocational rehabilitation services to 
individuals with disabilities; 

(iv} the director of the client assistance program; and 
(v} the State Rehabilitation Council, if the State has 

such a Council. 

(17) Use of funds for construction of facilities 

The State plan shall provide that .if, under special 
circumstances, the State plan includes provisions for the 
construction of facilities for community rehabilitation programs--

(A) the Federal share of the cost of construction for the 
facilities for a fiscal year will not exceed an amount equal to 
10 percent of the State's allotment under section 730 of this 
title for such year; · 

(B} the provisions of section 776 of this title (as in 
effect on the day before August 7, 1998) shall be applicable to 
such construction and such provisions shall be deemed to apply 
to such construction; and 

(C} there shall be compliance with regulations the 
commissioner shall prescribe designed to assure that no State 
will reduce its efforts in providing other vocational 
rehabilitation services (other than for the establishment of 
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facilities for community rehabilitation programs) because the 
plan includes such provisions for construction. 

(lB) Innovation and expansion activities 

The State plan shall--
(A) include an assurance that the State will reserve and use 

a portion of the funds allotted to the State under section 730 
of this title--

(i) for the development and implementation of innovative 
approaches to expand and improve the provision of vocational 
rehabilitation services to individuals with disabilities 
under this subchapter, particularly individuals with the 
most significant disabilities, consistent with the findings 
of the statewide assessment and goals and priorities of the 
State as described in paragraph (15); and 

(ii) to support the funding of--
(!} the State Rehabilitation Council, if the State 

has such a Council, consistent with the plan prepared 
under section 725(d) (1) of this title; and 

(II) the Statewide Independent Living Council, 
consistent with the plan prepared under section 
796d(e) (1) of this title; 

(B) include a description of how the reserved funds will be 
utilized; and 

(C} provide that the State shall submit to the Commissioner 
an annual report containing a description of how the reserved 
funds were utilized during the preceding year. 

(19) Choice 

The State plan shall include an assurance that applicants and 
eligible individuals or, as appropriate, the applicants' 
representatives or individuals' representatives, will be provided 
information and support services to assist the applicants and 
individuals in exercising informed choice throughout the 
rehabilitation process, consistent with the provisions of section 
722(d} of this title. 

(20) Information and referral services 

(A) In general 

The State plan shall include an assurance that the 
designated State agency will implement an· information and 
referral system adequate to ensure that individuals with 
disabilities will be provided accurate vocational rehabilitation 
information and guidance, using appropriate modes of 
communication, to assist such individuals in preparing for, 
securing, retaining, or regaining employment, and will be 
appropriately referred to Federal and State programs (other than 
the vocational rehabilitation program carried.out under this 
subchapter}, including other components of the statewide 
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workforce investment system in the State. 

(B) Referrals 

An appropriate referral made through the system shall--
(i) be to the Federal or State programs, including 

programs carried out by other components of the statewide 
workforce investment system in the State, best suited to 
address the specific employment needs of an individual with 
a disability; and 

(ii) include, for each of these programs, provision to 
the individual of--

(I) a notice of the referral by the designated State 
agency to the agency carrying out the program; 

(II) information identifying a specific point of 
contact within the agency carrying out the program; and 

(III) information and advice regarding the most 
suitable services to assist the individual to prepare 
for, secure, retain, or regain employment. 

(21) State independent consumer-controlled commission; State 
Rehabilitation Council 

(A) Commission or Council 

The State plan shall provide that either--
( i) the desi'gnated State agency is an independent 

commission that--
(I) is responsible under State law for operating, or 

overseeing the operation of, the vocational 
rehabilitation program in the State; 

(II) is consumer-controlled by persons who--
(aa) are individuals with physical or mental 

impairments that substantially limit major life 
activities; and 

(bb) represent individuals with a broad range of 
disabilities, unless the designated State unit under 
the direction of the commission is the State agency 
for individuals who are blind; 

(III) includes family members, advocates, or other 
representatives, of individuals with mental impairments; 
and 

(IV) undertakes the functions set forth in section 
725(c) (4) of this title; or 

(ii) the State has established a State Rehabilitation 
Council that meets the criteria set forth in section 725 of 
this title and the designated State unit--

(I) in accordance with paragraph (15), jointly 
develops, agrees to, and reviews annually State goals 
and priorities, and jointly submits annual reports of 
progress with the Council; 

(II) regularly consults with the Council regarding 
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the development, implementation, and revision of State 
policies and procedures of general applicability 
pertaining to the provision of vocationa.l rehabilitation 
services; 

{III) includes in the State plan and in any revision 
to the State plan, a sutmnary of input provided by the 
Council, including recotmnendations from the annual 
report of the Council described in section 725 {c) (5) of 
this title, the review and analysis of consumer 
satisfaction described in section 725 (c) (4) of this 
title, and other reports prepared by the Council, and 
the response of the designated State unit to such input 
and recommendations, including explanations for 
rejecting any input or recotmnendation; and 

(IV) transmits to the Council--
{aa) all plans, reports, and other information 

required under this subchapter to be submitted to 
the Secretary; 

(bb) all policies, and information on all 
practices and procedures, of general applicability 
provided to or used by rehabilitation personnel in 
carrying out this subchapter; and 

(cc) copies of due process hearing decisions 
issued under this subchapter, which shall be 
transmitted in such a manner as to ensure that the 
identity of the participants in the hearings is kept 
confidential. 

(B) More than one designated State agency 

In the case of a State that, under subsection (a) (2) of this 
section, designates a State agency to administer the part of the 
State plan under which vocational rehabilitation services are 
provided for individuals who are blind (or to supervise the 
administration of such part by a local agency) and designates a 
separate State agency to administer the rest of the State plan, 
the State shall either establish a State Rehabilitation Council 
for each of the two agencies that does not meet the requirements 
in subparagraph (A) (i), or establish one State Rehabilitation 
Council for both agencies if neither agency meets the 
~equirements of subparagraph (A) {i). 

(22) Supported employment State plan supplement 

The State plan shall include an assurance that the State has an 
acceptable plan for carrying out part B of subchapter VI of this 
chapter,· including the use of funds under that part to supplement 
funds made available under part B of this subchapter to pay for the 
cost of services leading to supported employment. 

(23) Annual updates 

The plan shall include an assurance that the State will submit 
to the Commissioner reports containing annual updates of the 
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information required under paragraph (7) (relating to a 
comprehensive system of personnel development) and any other updates 
of the information required under this section that are requested by 
the Commissioner, and annual reports as provided in paragraphs (15) 
(relating to assessments, estimates, goals and priorities, and 
reports of progress) and (18) (relating to innovation and 
expansion), at such time and in such manner as the Secretary may 
determine to be appropriate. 

(24) Certain contracts and cooperative agreements 

(A) Contracts with for-profit organizations 

The State plan shall provide that the designated State 
agency has the authority to enter into contracts with for-profit 
organizations for the purpose of providing, as vocational 
rehabilitation services, on-the-job training and related 
programs for individuals with disabilities under part A of 
subchapter VI of this chapter, upon a determination by such 
agency that such for-profit organizations are better qualified 
to provide such rehabilitation services than nonprofit agencies 
and organizations. 

(B) Cooperative agreements with private nonprofit organizations 

The State plan shall describe the manner in which 
cooperative agreements with private nonprofit vocational 
rehabilitation service providers will be established. 

(b) Approval; disapproval of the State plan 

( l) Approval 

The Commissioner shall approve any plan that the Commissioner 
finds fulfills the conditions specified in this section, and shall 
disapprove any plan that does not fulfill such conditions. 

(2) Disapproval 

Prior to disapproval of the State plan, the Commissioner shall 
notify the State of the intention to disapprove the plan and shall 
afford the State reasonable notice and opportunity for a hearing. 

(Pub. L. 93-112, title I, Sec. 101, as added Pub. L. 105-220, title IV, 
sec. 404, Aug. 7, 1998, 112 Stat. 1119; amended Pub. L. 105-277, div. A, 
Sec. lOl(f) [title VIII, Sec. 402(c)(4)), Oct. 21, 1998, 112 Stat. 2681-
337, 2681-415; Pub. L. 108-446, title III, Sec. 305 (h) (1), Dec. 3, 2004, 
118 Stat. 2805.) 

References in Text 

The Architectural Barriers Act of 1968, referred to in subsec. 
(a) (6) (C), is Pub. L. 90-480, Aug. 12, 1968, 82 Stat. 718, as amende~, 
which is classified generally to chapter 51 (Sec. 4151 et seq.) of Title 
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42, The Public Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under section 4151 of 

~itle 42 and Tables. 
,., The Americans with Disabilities Act of 1990, referred to in subsec. 

(a} (6) (C), is Pub. L. 101-336, July 26, 1990, 104 Stat. 327, as amended, 
which is classified principally to chapter 126 (Sec. 12101 et seq.} of 
Title 42, The Public Health and Welfare. For complete classification of 
this Act to the Code, see Short Title note set out under section 12101 
of Title 42 and Tables. 

The Individuals with Disabilities Education Act, referred to in 
subsec. (a) (7) (A) (ii}, is title VI of Pub. L. 91-230, Apr. 13, 1970, 84 
Stat. 175, as amended, which is classified generally to chapter 33 
(Sec. 1400 et seq.) of Title 20, Education. For complete .classification 
of this Act to the Code, see section 1400 of Title 20 and Tables. 

The Rehabilitation Act Amendments of 1998, referred to in subsec. 
(a) (7) (A} (v} (II}, is title IV of Pub. L. 105-220, Aug. 7, 1998, 112 
Stat. 1092. For complete classification of this Act to the Code, see 
Short Title of 1998 Amendment note set out under section 701 of this 
title and Tables. 

The Workforce Investment Act of 1998, referred to in subsec. 
(a) (10) (D) (i}, is Pub .. L. 105-220, Aug. 7, 1998, 112 Stat. 936, as 
amended. Title I of the Act is classified principally to chapter 30 
(Sec .. 2801 et seq.) of this title. For complete classification of this 
Act ·to the Code, see Short Title note set out under section 9201 of 
Title 2~, Education, and Tables. 

Subpart 3 of part A of subchapter VII of this chapter,· referred to 
a-n subsec. (a) (11) (E}, was in the original a reference to --part C of 
~itle VII'', meaning part C of title VII of the Rehabilitation Act of 

1973, and was translated as if it referred to part C of chapter I of 
title VII of the Act to reflect the probable intent of Congress. 

Prior Provisions 

A prior section 721, Pub. L. 93-112, title I, Sec. 101, Sept. 26, 
1973, 87 Stat. 363; Pub. L. 93-516, title I, Sec. lll(b}-(d}, Dec. 7, 
1974, 88 Stat. 1619, 1620; Pub. L. 93-651, title I, Sec. 111 (b) -(d}, 
Nov. 21, 1974, 89 Stat. 2-5; Pub. L. 95-602, title I, Secs. 102, 
122(b} (1), Nov. 6, 1978, 92 Stat. 2957, 2987; Pub. L. 98-221, title I, 
Sec. l04(a) (2), Feb. 22, 1984, 98 Stat. 18; Pub. L. 98-524, Sec. 4(f}, 
Oct. 19, 1984, 98 Stat. 2489; Pub. L. 99-506, title I, Sec. 103 (d} (2), 
title II, Sec. 202, title X, Sec. lOOl(b) (1) - (4), Oct. 21, 1986, 100 
Stat. 1810, 1814, 1841, 1842; Pub. L. 100-630, title II, sec. 202 (b), 
Nov. 7, 1988, 102 Stat. 3304; Pub. L. 102-54, Sec. 13 (k) (l} (A), June 13, 
1991, 105 Stat. 276; Pub, L. 102-119, Sec. 26(e}, Oct. 7, 1991, 105 
Stat. 607; Pub. L. 102-569, title I, Secs. 102 (o), (p) (7), 122, Oct. 29, 
1992, 106 Stat. 4355, 4356, 4367; Pub. L. 103-73, title I, Secs. 102 (2), 
107(a}, Aug. 11, 1993, 107 Stat. 718, 719; Pub. L. 104-106, div. D, 
title XLIII, Sec. 4321(i} (7), Feb. 10, 1996, 110 Stat. 676, related to 
State plans, prior to the general amendment of this subchapter by Pub. 

_L. 105-220. 

Amendments 
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2Q04--Subsec. (a) (11) (D) (ii). Pub. L. 108-446 struck out -- (as added 
by section 101 of Public Law 105-17)'' before semicolon at end. 

1998--Subsec. (a) (18) (C). Pub. L. 105-277, Sec. lOl(f) [title VIII, 
Sec. 402(c) (4) (A)], substituted ''were utilized during the preceding 
year'' for ''will be utilized''. 

Subsec. (a) (21) (A) (i) (II) (bb). Pub. L. 105-277, Sec. lOl(f) [title 
VIII, Sec. 402 (c) (4) (B)], substituted --commission'' for --commission''. 
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TITLE 29--LABOR 

Page 1of4 

CHAPTER 16--VOCATIONAL REHABILITATION AND OTHER REHABILITATION SERVICES 

SUBCHAPTER V--RIGHTS AND ADVOCACY 

Sec. 794. Nondiscrimination under Federal grants and programs 

(a) Promulgation of rules and regulations 

No otherwise qualified individual with a disability in the United 
States, as defined in section 705(20) of this title, shall, solely by 
reason of her or his disability, be excluded from the participation in, 
be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any 
program or activity conducted by any Executive agency or by the United 
States Postal Service. The head of each such agency shall promulgate 
such regulations as may be necessary to carry out the amendments to this 
section made by the Rehabilitation, Comprehensive Services, and 

~evelopmental Disabilities Act of 1978. Copies of any proposed 
regulation shall be submitted to appropriate authorizing committees of 
the Congress, and such regulation may take effect no earlier than the 
thirtieth day after the date on which such regulation is so submitted to 
such committees. 

(b) ''Program or activity'' defined 

For the purposes of this section, the term ''program or activity'' 
means all of the operations of--

(1) (A) a department, agency, special purpose district, or other 
instrumentality of a State or of a local government; or 

(8) the entity of such State or local government that 
distributes such assistance and each such department or agency (and 
each, other State or local government entity)· to which the assistance 
is extended, in the case of assistance to a State or local 
government; 

(2) (A) a college, university, or other postsecondary 
institution, or a public system of higher education; or 

(8) a local educational agency (as defined in section 7801 of 
title 20), system of vocational education, or other school system; 

(3) (A) an entire corporation, partnership, or other private 
organization, or an entire sole proprietorship--

(i) if assistance is extended to such corporation, 
partnership, private organization, or sole proprietorship as a 
whole; or 
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(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or 

(B) the entire plant or other comparable, geographically 
separate facility to which Federal financial assistance is extended, 
in the case of any other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) any other entity which is established by two or more of the 
entities described in paragraph (1), (2), or (3); 

any part of which is extended Federal financial assistance. 

(c) Significant structural alterations by small providers 

Small providers are not required by subsection (a) of this section 
to make significant structural alterations to their existing facilities 
for the purpose of assuring program accessibility, if alternative means 
of providing the services are available. The terms used in this 
subsection shall be construed with reference to the regulations existing 
on March 22, 1988. 

(d) Standards used in determining violation of section 

The standards used to determine whether this section has been 
violated in a complaint alleging employment discrimination under this 
section shall be the standards applied under title I of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the 
provisions of sections 501 through 504, and 510, of the Americans with 
Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such 
sections relate to employment. 

(Pub. L. 93-112, title V, Sec. 504, Sept. 26, 1973, 87 Stat. 394; Pub. 
L. 95-602, title I, Secs. 119, 122 (d) (2), Nov. 6, 1978, 92 Stat. 2982, 
2987; Pub. L. 99-506, title I, Sec. 103(d) (2) {B), title X, 
Sec. 1002 {e) (4), Oct. 21, 1986, 100 Stat. 1810, 1844; Pub. L. 100-259, 
Sec. 4, Mar. 22, 1988, 102 Stat. 29; Pub. L. 100-630, title II, 
Sec. 206(d), Nov. 7, 1988, 102 Stat. 3312; Pub. L. 102-569, title I, 
Sec. 102(p) (32), title V, Sec. 506, Oct. 29, 1992, 106 Stat. 4360, 4428; 
Pub. L. 103-382, title III, Sec. 394(i) (2), Oct. 20, 1994, 108 Stat. 
4029; Pub. L. 105-220, title IV, Sec. 408(a) (3), Aug. 7, 1998, 112 Stat. 
1203; Pub. L. 107.:.110, title X, Sec. 1076 (u) (2), Jan. 8, 2002, 115 Stat. 
2093.) 

References in Text 

The amendments to this section made by the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Act of 1978, 
referred to in subsec. (a), mean the amendments made by Pub. L. 95-602. 
See 1978 Amendments note below. 

The Americans with Disabilities Act of 1990, referred to in subsec. 
(d), is Pub. L. 101-336, July 26, 1990, 104 Stat. 327, as amended. Title 
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I of the Act is classified generally to subchapter I (Sec. 12111 et 
seq.) of chapter 126 of Title 42, The Public Health and Welfare. 

~omplete classification of this Act to the Code, see Short Title 
~et out under section 12101 of Title 42 and Tables. 

For 
note 

Amendments 

2002--Subsec. (b) (2) (B). Pub. L. 107-110 substituted ''section 7801 
of title 20' r for ''section 8801 of title 20' r. 

1998--Subsec. (a). Pub. L. 105-220 substituted "section 705 (20) I r 

for - 'section 706 (8) r r. 

1994--Subsec. (b) (2) (B). Pub. L. 103-382 substituted "section 8801 
of title 20' r for ''section 2891(12) of title 20' r. 

1992--subsec. (a). Pub. L. 102-569, Sec. 102 (p) (32), substituted "a 
disability' r for ''handicaps' r and ''disability' r for ''handicap' r in 
first sentence. 

Subsec. (d). Pub. L. 102-569, Sec. 506, added subsec. (d). 
1988--Subsec. (a). Pub. L. 100-630, Sec. 206 (d) (1), substituted 

''her or his handicap 1 ' for ''his handicap''. 
Pub. L. 100-259, Sec. 4(1), designated existing provisions as 

subsec. (a) . 
Subsec. (b). Pub. L. 100-259, Sec. 4 (2), added subsec. (b). 
Subsec. (b) (2) (B). Pub. L. 100-630, Sec. 206 (d) (2), substituted 

''section 2891(12) of title 20'' for ''section 2854(a) (10) of title 
20".: 

A Subsec. (c). Pub. L. 100-259, Sec. 4 (2), added subsec. (c) . 
..., 1986--Pub. L. 99-506 substituted ''individual with handicaps'' for 

''handicapped individual'' and ''section 706(8) of this title'' for 
''section 706(7) of this title''. 

1978--Pub. L. 95-602 substituted ''section 706(7) of this title'' 
for ''section 706(6) of this title'' and inserted provision prohibiting 
discrimination under any program or activity conducted by any Executive 
agency or by the United States Postal Service and requiring the heads of 
these agencies to promulgate regulations prohibiting discrimination. 

Effective Date of 2002 Amendment 

Amendment by Pub. L. 107-110 effective Jan. 8, 2002, except with 
respect to certain noncompetitive programs and competitive programs, see 
section 5 of Pub. L. 107-110, set out as an Effective Date note under 
section 6301 of Title 20, Education. 

Exclusion From Coverage 

Amendment by Pub. L. 100-259 not to be construed to extend 
application of this chapter to ultimate beneficiaries of Federal 

.mi.financial assistance excluded from coverage before Mar. 22, 1988, see 
~ection 7 of Pub. L. 100-259, set out as a Construction note under 

section 1687 of Title 20, Education. 
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Abortion Neutrality 

Amendment by Pub. L. 100-259 not to be construed to force or require 
any individual or hospital or any other institution, program, or 
activity receiving Federal funds to perform or pay for an abortion, see 
section 8 of Pub. L. 100-259, set out as a note under section 1688 of 
Title 20, Education. 

Construction of Prohibition Against Discrimination Under Federal Grants 

Rights or protections of this section not affected by any provision 
of Pub. L. 98-457, see section 127 of Pub. L. 98-457, set out as a note 
under section 5101 of Title 42, The Public Health and Welfare. 

Coordination of Implementation and Enforcement of Provisions 

For provisions relating to the coordination of implementation and 
enforcement of the provisions of this section by the Attorney General, 
see section 1-201 of Ex. Ord. No. 12250, Nov. 2, 1980, 45 F.R. 72995, 
set out as a note under section 2000d-l of Title 42, The Public Health 
and Welfare. 

Executive Order No. 11914 

Ex. Ord. No. 11914, Apr. 28, 1976, 41 F.R. 17871, which related to 
nondiscrimination in federally assisted programs, was revoked by Ex. 
Ord. No. 12250, Nov. 2, 1980, 45 F.R. 72995, set out as a note under 
section 2000d-l of Title 42, The Public Health and Welfare. 
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TITLE 42--THE PUBLIC HEALTH AND WELFARE 

Page 1 of3 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

Sec. ·12101. Findings and purpose 

(a) Findings 

The Congress finds that--
(1) some 43,000,000 Americans have one or more physical_ or 

mental disabilities, and this number is increasing as the population 
as a whole is growing older; 

(2) historically, society has tended to isolate and segregate 
individuals with disabilities, and, despite some improvements, such 

.. _forms .. of discrimination against individuals with disabilities 
continue to be a serious and pervasive social problem; 

(3') discrimination against individuals with disabilities 
persists in such critical areas as employment, housing, public 
accormnodations, education, transportation, cormnunication, 
recreation, institutionalization, health services, voting, and 
access to public services; 

(4) unlike individuals who have experienced discrimination on 
the basis of race, color, sex, national origin, religion, or age, 
individuals who have experienced discrimination on the basis of 
disability have often had no legal recourse to redress such 
discrimination; 

:(5) individuals with disabilities continually encounter various 
forms of discrimination, including outright intentional exclusion, 
the discriminatory effects of architectural, transportation, and 
communication barriers, overprotective rules and policies, failure 
to make modifications to existing facilities and practices, 
exclusionary qualification standards and criteria, segregation, and 
relegation to lesser services, programs, activities, benefits, jobs, 
or other opportunities; 

(6) census data, national polls, and other studies have 
documented that people with disabilities, as a group, occupy an 
inferior status in our society, and are severely disadvantaged 
socially, vocationally, economically, and educationally; 

(7) individuals with disabilities are a discrete and insular 
minority who have been faced with restrictions and limitations, 
subjected to a history of purposeful unequal treatment, and 
relegated to a position of political powerlessness in our society, 
based on characteristics that are beyond the control of such 
individuals and resulting from stereotypic assumptions not truly 
indicative of the individual ability of such individuals to 
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participate in, and contribute to, society; 
(8) the Nation's proper goals regarding individuals with 

disabilities are to assure equality of opportunity, full 
participation, independent living, and economic self-sufficiency for 
such individuals; and 

(9) the continuing existence of unfair and unnecessary· 
discrimination and prejudice denies people with disabilities the 
opportunity to compete on an equal basis and to pursue those 
opportunities for which our free society is justifiably famous, and 
costs the United States billions of dollars in unnecessary expenses 
resulting from dependency and nonproductivity. 

(b) Purpose 

It is the purpose of this chapter--
(1) to provide a clear and comprehensive national mandate .for 

the elimination of discrimination against individuals with 
disabilities; 

(2) to provide clear, strong, consistent, enforceable standards 
addressing discrimination against individuals with disabilities; 

(3) to ensure that the Federal Government plays a central role 
in enforcing the standards established in this chapter on behalf of 
individuals with disabilities; and 

(4) to invoke the sweep of congressional authority, including 
the power to enforce the fourteenth amendment and to regulate 
commerce, in order to address the major areas of discrimination 
faced day-to-day by people with disabilities. 

(Pub. L. 101-336, Sec. 2, July 26, 1990, 104 Stat. 328.) 

References in Text 

This chapter, referred to in subsec. · (bl, was in the original ''this 
Act'', meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327, which is 
classified principally to this chapter. For complete classification of 
this Act to the Code, see Short Title note set out below and Tables. 

Short Title 

Section l(a) of Pub. L. 101-336 provided that: ''This Act [enacting 
this chapter and section 225 of Title 47, Telegraphs, Telephones, and 
Radiotelegraphs, amending section 706 of Title 29, Labor, and sections 
152, 221, and 611 of Title 47, and enacting provisions set out as notes 
under sections 12111, 12131, 12141, 12161, and 12181 of this title) may 
be cited as the 'Americans with Disabilities Act of 1990' .'' 

study by General Accounting Office of Existing Disability-Related 
Employment Incentives 

Pub. L. 106-170, title III, Sec. 303(a), Dec. 17, 1999, 113 Stat. 
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1903, provided that, as soon as practicable after Dec. 17, 1999, the 
Comptroller General was to undertake a study to assess existing· tax 

~redits and other disability-related employment incentives under the 
~ericans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) and 

other Federal laws, specifically addressing the extent to which such 
credits and other incentives would encourage employers to hire and 
retain individuals with disabilities; and that, not later than 3 years 
after Dec. 17, 1999, the Comptroller General was to transmit to the 
appropriate congressional committees a written report presenting the 
results of the study and any appropriate recommendations for legislative 
or administrative changes. · 
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TITLE 42--THE PUBLIC HEALTH AND WELFARE 

Page 1of1 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

Sec. 12102. Definitions 

As used in this chapter: 

(1) Auxiliary aids and services 

The term ''auxiliary aids and services'' includes--
(A) qualified interpreters or other effective methods of 

making aurally delivered materials available to individuals with 
hearing impairments; . 

(B) qualified readers, taped texts, or other effective 
methods of making visually delivered materials available to 
individuals with visual impairments; 

(C) acquisition or modification of equipment or devices; and 
(D) other similar services and actions. 

(2) Disability 

The term ''disability•' means, with respect to an individual-
(A) a physical or mental impairment that substantially 

limits one or more of the major life activities of such 
individual; 

(B) a record of such an impairment; or 
(C) being regarded as having such an impairment. 

(3) State 

The term ''State'' means each of the several States, the 
District of Columbia, the Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the Trust Territory of the 
Pacific Islands, and the Commonwealth of the Northern Mariana 
Islands. 

(Pub. L. 101-336, sec. 3, July 26, 1990, 104 stat. 329.) 

Termination of Trust Territory of the Pacific Islands 

For termination of Trust Territory of the Pacific Islands, see note 
set out preceding section 1681 of Title 48, Territories and Insular 
Possessions. 
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TITLE 42--THE PUBLIC HEALTH AND WELFARE 

Page 1 of3 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

SUBCHAPTER II--PUBLIC SERVICES 

Part A--Prohibition Against Discrimination and Other Generally 
Applicable Provisions 

Sec. 12~31. Definitions 

As used in this subchapter: 

(1) Public entity 

The term ''public entity'' means--
(A) any State or local government; 
(B) any department, agency, special purpose district, or 

other instrumentality of a State or States or local government; 
and 

(C) the National Railroad Passenger Corporation, and any 
commuter authority (as defined in section 24102(4) \1\ of title 
49) . 

---~-----------------------------------------------------------------------
· \1\ See References in Text note below. 

(2) Qualified individual with a disability 

The term ''qualified individual with a disability'' means an 
individual with a disability who, with or without reasonable 
modifications to rules, policies, or practices, the removal of 
architectural, communication, or transportation barriers, or the 
provision of auxiliary aids and services, meets the essential 
eligibility requirements for the receipt of services or the 
participation in programs or activ.ities provided by a public entity'. 

(Pub. L. 101-336, title II, Sec. 201, July 26, 1990, 104 Stat. 337.) 

References in Text 

Section 24102 of title 49, referred to in par. (1) (C), was 
subsequently amended, and section 24102(4) no longer defines ''commuter 
authority''· However, such term is defined elsewhere in that section. 

~ Codification 

In par. (1) (C), "section 24102 (4) of title 49'' substituted for 
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''section 103(8) 
Pub. L. 103-272, 
section of which 
Transportation. 

of the Rail Passenger Service Act•' on authority of 
Sec. 6{b), July 5, 1994, 108 Stat. 1378, the first 
enacted subtitles II, III, and v to x of Title 49 

' 

Effective Date 

Section 205 of Pub. L. 101-336 provided that: 
''(a) General Rule.--Except as provided in subsection (b), this 

subtitle [subtitle A (Secs. 201-205) of title II of Pub. L. 101-336, 
enacting this part] shall become effective 18 months after the date of 
enactment of this Act [July 26, 1990). 

'' {b) Exception.--Section 204 [section 12134 of this title) shall 
become effective on the date of enactment of this Act.'' 

Ex. Ord. No. 13217. Community-Based Alternatives for Individuals With 
Disabilities 

Ex. Ord. No. 13217, June 18, 2001, 66 F.R. 33155, provided: 
By the authority vested in me as President by the Constitution and 

the laws of the United States of America, and in order to place 
qualified individuals with disabilities in community settings whenever 
appropriate, it is hereby ordered as follows: 

Section 1. Policy. This order is issued consistent with the 
following findings and principles: 

(a) The United States is committed to community-based alternatives 
for individuals with disabilities and recognizes that such services 
advance the best interests of Americans. 

(b) The United States seeks to ensure that America's community-based 
programs effectively foster independence and participation in the 
community for Americans with disabilities. 

{c) Unjustified isolation or segregation of qualified individuals 
with disabilities through institutionalization is a form of disability
based discrimination prohibited by Title II of the Americans With 
Disabilities Act of 1990 (ADA), 42 U.S.C. 12101 [12131) et seq. States 
must avoid disability-based discrimination unless doing so would 
fundamentally alter the nature of the service, program, or activity 
provided by the State. 

(d) In Olmstead v. L.C., 527 U.S. 581 (1999) ·(the "Olmstead 
decision''), the Supreme Court construed Title II of the ADA [42 u.s.c. 
12131 et seq.] to require States to place qualified individuals with 
mental disabilities in community settings, rather than in institutions, 
whenever treatment professionals determine that such placement is 
appropriate, the affected persons do not oppose such placement, and the 
State can reasonably accommodate the placement, taking into account the 
resources available to 'the State and the needs of others with 
disabilities. 

(e) The Federal Government must assist States and localities to 
implement swiftly the Olmstead decision, so as to help ensure that all 
Americans have the opportunity to live close to their families and 
friends, to live more independently, to engage in productive employment, 
and to participate in community life. 

sec. 2. Swift Implementation of the Olmstead Decision: Agency 
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Responsibilities. (a) The Attorney General, the Secretaries of Health 
and Human Services, Education, Labor, and Housing and Urban Development, 

.mind the Commissioner of the Social Security Administration shall work 

.ooperatively to ensure that the Olmstead decision is implemented in a 
timely manner. Specifically, the designated agencies should work with 
States to help them assess their compliance with the Olmstead decision 
and the ADA (42 u.s.c. 12101 et seq.] in providing services to qualified 
individuals with disabilities in community-based settings, as long as 
such services are appropriate to the needs of those individuals. These 
agencies should provide technical guidance and work cooperatively with 
States to achieve the goals of Title II of the ADA (42 u.s.c. 12131 et 
seq.], particularly where States have chosen to develop comprehensive, 
effectively working plans to provide services to qualified individuals 
with disabilities in the most integrated settings. These agencies should 
also ensure that existing Federal resources are used in the most 
effective manner to support the goals of the ADA. The Secretary of 
Health and Human Services shall take the lead in coordinating these 
efforts. 

(b) The Attorney General, the Secretaries of Health and Human 
Services, Education, Labor, and Housing and Urban Development, and the 
Commissioner of the Social Security Administration shall evaluate the 
policies, programs, statutes, and regulations of their respective 
agenciE?s.to determine whether any should be revised or modified to 
improve the availability of community-based· services for qualified 
individuals with disabilities. The review shall focus on identifying 
affected' populations, improving the flow of information about supports an the community, and removing barrie.,rs that impede opportunities for 

,..,ommunity placement. The review should ensure the involvement of 
consumers, advocacy organizations, providers, and relevant agency 
representatives. Each agency head should report to the President, 
through the Secretary of Health and Human Services, with the results of 
their evaluation within 120 days. 

(c) ~he Attorney General and the Secretary of Health and Human 
Services shall fully enforce Title II of the ADA, including 
investigating and resolving complaints filed on behalf of individuals 
who allege that they have been the victims of unjustified 
institutionalization. Whenever possible, the Department of Justice and 
the Department of Health and Human Services should work cooperatively 
with States to resolve these complaints, and should use alternative 
dispute resolution to bring these complaints to a quick and constructive 
resolution. 

(d) The agency actions directed by this order shall be done 
consistent with this Administration's budget. 

Sec. 3. Judicial Review. Nothing in this order shall affect any 
otherwise available judicial review of agency action. This order is 
intended only to improve the internal management of the Federal 
Government and does not create any right or benefit, substantive or 
procedural, enforceable at law or equity by a party against the United 
States, its agencies or instrumentalities, its officers or employees, or 
any other person. 

George W. Bush. 

1071 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse usc&docid=Cite:+42U... 9/3/2008 



) 

WAIS Document Retrieval 

From the U.S. Code Online via GPO Access 
[wais.access.gpo.gov] 
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[CITE: 42USC12132] 

TITLE 42- -THE PUBLIC HEALTH AND WELFARE 

Page 1 of 1 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

SUBCHAPTER II--PUBLIC SERVICES 

Part A--Prohibition Against Discrimination and Other Generally 
Applicable Provisions 

Sec. 12132. Discrimination 

Subject to the provisions of this subchapter, no qualified 
individual with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the benefits of the 
services, programs, or activities of a public entity, or be subjected to 
discrimination by any such entity. 

(Pub. L. 101-336, title II, Sec. 202, July 26, 1990, 104 Stat. 337.) 
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~CI'l'E: 42USC12133) 

TITLE 42--THE PUBLIC HEALTH AND WELFARE 

Page 1 of 1 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

SUBCHAPTER II--PUBLIC SERVICES 

Part A--Prohibition Against Discrimination and Other Generally 
Applicable Provisions 

Sec. 12133. Enforcement 

The: remedies, procedures, and rights set forth in section 794a of 
title 29 shall be the remedies, procedures, and rights this subchapter 
provides to any person alleging discrimination on the basis of 
disability in violation of section 12132 of this title. 

(Pub. L. 101-336, title II, Sec. 203, July 26, 1990, 104 Stat. 337.) 
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' [CITE: 42USC12134] 

TITLE 42--THE PUBLIC HEALTH AND WELFARE 

Page I of2 

CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES 

SUBCHAPTER !!--PUBLIC SERVICES 

Part A--Prohibition Against Discrimination and Other Generally 
Applicable Provisions 

Sec. 12134. Regulations 

(a) In general 

Not later than 1 year after July 26, 1990, the Attorney General 
shall promulgate regulations in an accessible format that implement this 
part. Such regulations shall not include any matter within the scope of 
the authority of the Secretary of Transportation under section 12143, 
12149, or 12164 of this title. 

) (b) Relationship to other regulations 

Except for ''program accessibility, existing facilities'', and 
''communications'', regulations under subsection (a) of this section 
shall be consistent with this chapter and with the coordination 
regulations under part 41 of title 28, Code of Federal Regulations (as 
promulgated by the Department of Health, Education, and Welfare on 
January 13, 1978), applicable to recipients of Federal financial 
assistance under section 794 of title 29. With respect to ''program 
accessibility, existing facilities'', and ''communications'', such 
regulations shall be consistent with regulations and analysis as in part 
39 of title 28 of the Code of Federal Regulations, applicable to 
federally conducted activities under section 794 of title 29. 

(c) Standards 

Regulations under subsection (a) of this section shall include 
standards applicable to facilities and vehicles covered by this part, 
other than facilities; stations, rail passenger cars, and vehicles 
covered by part B of this subchapter. Such standards shall be consistent 
with the minimum guidelines and requirements issued by the Architectural 
and Transportation Barriers Compliance Board in accordance with section 
12204(a) of this title. 

(Pub. L. 101-336, title II, Sec. 204, July 26, 1990, 104 Stat. 337.) 
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References in Text 

~ This chapter, referred to in subsec. (b), was in the original ''this 
,....ct'', meaning Pub. L. 101-336, July 26, 1990, 104 Stat. 327, which is 

classified principally to this chapter. For complete classification of 
this Act to the Code, see Short Title note set out under section 12101 
of this.title and Tables. 

Effective Date 

Section effective July 26, 1990, see section 205(b) of Pub. L. 101-
336, set out as a note under section 12131 of this title. 
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Title 28: Judicial Administration 

fupwse PreVio.11§ I 6f.9.~ 

PART 35-NONDISCRIMINATION ON THE BASIS OF DISABILITY IN 
STATE AND LOCAL GOVERNMENT SERVICES 

Section Conients 

Subpart A-General 

§ 35.101 Puq:~ose. 
§ 35.102 Armlication. 

35.103 Relationshi to other laws. 
35.104 Definitions. 

§ 35.105 Self-evaluation. 
§ 35.106 Notice. 
§ 35.107 Designation of res12onsible emP-)Q~ee and ado12tion of grievani:;_e 
procedures. · 
§§ 35 .108-35 .129 [Reserved] 

Subgart 8-General Reguirements 

§ 35.130 General prohibitions against discrimination. 
§ 35.131 Illegal use of drug.s_._ 
§ 35.132 Smoking. 
§ 35.133 Maintenance of accessible features. 

· § 35.134 Retaliation or coercion. 
§ 35.135 Personal devices and services. 
§§ 35.136-35.139 . [Reserved] 

Subpart C-Employment 

§ 35.140 Employment discrimination prohibited. 
§§ .. 3.Q.141-35.14L[B.eserved] 

SubP-art D-Program Accessibillzy 

As 35.149 Discrimination Qrohibited. 
W'§ 35.150 Existing facilities. 

§ 35.151 New construction and alterations. 
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§§ 35.152-35.159 [Reserved] 

Subgart E-Communications 

§ 35.160 General. 
§ 35.161 Telecommunication devices for the deaf (TDD'sl. 
§ 35.162 Telephone emergencY. services. 
§ 35.163 Information and signage. 
§ 35.164 Duties. 
§§ 35.165-35.169 [Reserved] 

Subgart F-ComQliance Procedures 

§ 35.170 Complaints. 
§ 35.171 Acceptance of complaints. 
§ 35.172 Resolution of comi;ilaints 
§ 35.173 Voluntary comRliance agreements. 
§ 35.174 Referral. 
§ 35.175 Attorney's fees. 
§ 35.176 Alternative means of dispute resolution. 
§ 35.177 Effect of unavailability of technical assistance. 
§ 35.178 State immunity~ 
§§ 35.179-35.189 [Reserved] 

SubP-art G-Designated Agencies 

§ 35.190 Designated agencies, 
§§ 35.191-35.999 [Reserved] 
~i;i12endix A to Part 35-Preamble to Regulation on Nondiscrimination on the 
Basis of Disability in State and Local Government Services <Published July 
26. 19911 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; Title II, Pub. L. 101-336 (42 
U.S.C. 12134). 

Source: Order No. 1512-91, 56 FR 35716, July 26, 1991, unless otherwise 
noted. 

Subpart A-General 

§ 35.101 Purpose. 

The purpose of this part is to effectuate subtitle A of title II of the Americans v.ith ~isabilities Act of 1990 
(42 U.S.C. 12131), v.hich prohibits discrirrination on the basis d disability by public entities. 

§ 35.102 Application. 
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(i]JQR 

-} Except as provided in paragraph (b} ofthis section. this psi applies to all ser>Aces, prograrrs, and 
activities provided or made available by public entities. 

(b) To the extent that public transportation ser\ices, prograrrs, and activities of public entities are 
covered by subtitle B of title II of the ADA (42 U.S.C. 12141), ttey are not subject to the requirements of 
this part. 

§ 35.103 Relationship to other laws. 

(a} Rule of interpretation. Except as otherv.ise provided in this part, this part shall not l:B construed to 
apply a lesser standard than the standards applief under title V of the Rehabilitation Act of1973 (29 
U.S.C. 791) or the regulations issued byFederal agencies pursuant to that title. 

(b} Other /awS. This part does not imalidate or limit the remedies, rights, and procedures of any other 
Federal laws, 'or State or local lav.s (including State corrrnon law} that provide greater or equal 
protection for the rights of individuals with disabilities or indi'liduals associated IMth them. 

§ 35.104 Definitions. 

[fill@ 

For purposes of this part, the term-

A.ict means the Americans with Disabilities Act (Pub. L. 101-336, 104 Stat. 327, 42 U.S.C. 12101-12213 
Wind 47 U.S.C. 225 and 611). 

Assistant Attorney Genera/means the Assistant Attorney General, Ci>lll Rights Division, United States 
Department of Justice. 

Auxiliary aids end servicesincludes--

(1) Qualified interpreters, notetakers, transcription serices, written materials, telephone handset 
amplifiers, assistive listening de'lices, assistive listening systems, telephones compatible with hearing 
aids, closed caption decoders, open and closed::aptionlng, telecorrrnunicallons de'lices for deaf 
persons (TD D's), videotext displays, or other effective methods of making aurally delivered materials 
available to individuals with hearing Impairments; 

(2) Qualified readers, taped te>its, audio recordings, Brailled materials, large print materials, or other 
effective methods of making visually delivered materials available to individuals with visual impairments; 

(3) Acquisition or modification of equipment or devices; and 

(4) Other similar services and actions. 

Complete complaintmeans a written statement that contains the corrplainanrs nama and address and 
describes the public entlfy's alleged discrirrinatory action in sufficient detail to inform the agency of the 
nature and date ofthe alleged violation of this part. It shall be signed bythe complainant or by someone 
authorized to do so on his or her behalf Complaints filed on behalfof classes or third parties shall 
describe or id~ntify (by name, If possible) the alleged 'lictims of discrimination. 

Current illegal use of drugs means illegal use of drugs that occurred recently enough to justify a 
A,reasonable belief that a person's drug use is current or that continilng use is a real and ongoing 
W'Problem. 

Designated agencymeans the Federal agencydesignated under subpart G of this part to oversee 
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compliance actl\oities under this part br particular corrponents of State and local gowmments. 

Disabll/ty means, with respect to an indi\4dual, a physical or mental impairment that substantially limits 
one or more of the major life activities of such individual; a record of such an Impairment; or being 
regarded as ha\4ng such an ir!llairment. 

(1 )(I) The phrase physical or manta/ impairmentmeans--

(A) Any physiological disorder or condition, cosnetic disfigurement, or anatomical loss affecting one or 
more of the following body systems: Neurological, musculoskeletal, special sense organs, respiratory 
(including speech organs), cardio1Bscular, reproductl-.e, digestive, genitourinary, hemic and lymphatic, 
skin, and endocrine; 

(B) Any mental or psychological disorder such as rrantal retardation, organic brain S)ll1drome, emotional 
or mental illness, and specifc learning disabilities. 

(ii) The phrase physical or mental impairmentincludes, but is not lirrited to, such contagious and 
noncontagious diseases and conditions as athopedic, visual, speech and hearing in'pairments, cerebral 
palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disea1e, diabetes, mental 
retardation, emotional illness, specilc learning disabilities, HIV dsease (whether symptomatic or 
asymptomatic), tuberculosis, drug addiction, and alcoholism 

(Iii) The phrase physical or mental impa/rmentdoes not include horrcsexuality or bisexuality. 

(2) The phrase major life activities means functions such as caring br one's selt performing manual 
tasks, walking, seeing, hearing, speaking, breathing learning, and v.orking. 

(3) The phrase has a record of such an impairmentmeans has a history of, or has been rrisclassified as 
having, a mental or physical impairment that substantially limits one or more major life activities. 

(4) The phrase is regarded as having an impairment means-

(I) Has a phy'sical or mental Impairment that does not substantlallyiimlt major life activities but that is 
treated by a public entity as constituting such a lirrttation; 

(ii) Has a physical or mental impairment that substantially limits major life activities only as a result of the 
attitudes of others toward such impairment; or 

(iii) Has none of the Impairments defined in paragraph (1) ofthls definition but is treated bya public 
entity as having such an irrpalrment. 

(5) The term dlsabillty does not include-

(I) Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not 
resulting from physical impairments, or other sellUal beha-..ior disorders; 

(ii) Compulsive gambling, kleptomania, or pyromania; or 

(Iii) Psychoactive substance use disorders resulting fom current illegal use of drugs. 

Drug means a controlled substance, as derned in sched.Jles I through V of section 202 of the Controlled 
Substances Act (21 U.S.C. 612). 

Facility means all or any portion of buildings, structures, sites, con'plexes, equipment, rolling stock or 
other conveyances, roads, \\alks, passagev..ays, parking lots, a other real or personal property, 
including the site Wiere the building, property, structure, or equipment is located. 

Historic preseNafion programs means programs conducted by a public entity that have preservation of 
historic properties as a prirrery purpose. 

Historic Properties means those properties that are listed or eligible br listing in the National Register of 
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Historic Places or properties designated as historic under State:>r local law. 

A1egal use of drugs means the use of one or more drugs, the possession a distribution of which is 
-nlawful under the Controlled Substances Act (21 U.S.C. 82). The term illegal use of drugs does not 

Include the use ofa drug taken under super.ision by a licensed health care prot!ssional, or other uses 
authorized by the Controlled Substances Act or oth1r provisions of Federal law. 

Individual with a disability means a person v.lio has a disability. The term individual with a disability does 
not include an indi\idual who is currently engaging in the illegal use of drugs, when the public entity acts 
on the basis of such use. 

Public entity means-

(1) Any State,or local go>emment; 

(2) Any department, agency, special purpose district, or other irstrumentality of a State or States or local 
government; and 

(3) The National Railroad Passenger Corporation, and a11 commuter authority (as defined in section 
103(8) of the Rail Passenger Serlice Act). 

Qualified individual Vtith a disability means an indhiidual with a disabilltywho, with or without reasonable 
modifications to rules, policies, or practices, the rellllval of architectural, communication, or 
transportation barriers, or the prolision of auxiliary aids and services, meets the essential eligibility 
requirements for the receipt of services or the participation in progams or activities provided by a public 
entity. 

Qualified interpreter means an interpreter Wio is able to interpret efectively, accurately, and impartially 
both receptlwly and expressively, using any necessary specialized vocabulary. 

A>ection 504means section 504 ofthe Rehabilitation Actof1973 (Pub. L. 93-112, 87 Stat. 394 (29 
9J.s.c. 794)), as amended. 

State means aach of the several States, the District of Columbia, the Commonwealth of Puerto Rico, 
Guam, American Samoa, the Virgin Islands, the Trust Territory of the Pacific Islands, and the 
Commonwealth of the Northern Mariana Islands. 

§ 35.105 Self-evaluation. 

(a) A public entity shall, within one year of the effective date of this part, evaluate its current sar\ices, 
policies, and practices, and the efects thereof, that do not or may not meet the requirements of this part 
and, to the extent modification of any such services, policies, and practices is required, the public entity 
shall proceed to make the necessary modifications. 

(b) A public entity shall provide an opportunity to interested persons, Including indiliduals IMth disabilities 
or organizations representing indiliduals with disabilities, to participate in the selfevaluation process by 
submitting comments. · 

(c) A public entity that employs 50 or more persons shall, brat least three years following completion of 
the self-evaluation, maintain on file and make available for public inspection: 

(1) A list of the interested persons consulted: 

(2) A descrption of areas examined and any problems identified; and 

-3) A description of any modifications made. 

(d) If a public entity has already complied with the self-evaluation requirement of a regulation 
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implementing section 504 ofthe Rehabilitation Act 011973, then the requirerrents of this section shall 
apply only to those policies and practices that vere not Included In the prelAous self-evaluation. 

(Approved by the Office of Management and Budget under control nun1ler 1190-0006) 

[56 FR 35716, July26, 1991, as arrended by Order No. 1694-93, 58 FR 17521, Apr. 5, 1993] 

§ 35.106 Notice. 

A public entity shall make available to applicants, participaits, beneficiaries, and other interested 
persons information regarding the prolisions of this part and its applicability to the services, programs, 
or activities of the public entity, and make such infcrmation available to them in such mannar as the 
head of the entity finds necessary to apprise such persons of the protections against discrinination 
assured them by the Act and this part. 

§ 35.107 Designation of responsible employee and adoption of 
grievance procedures. 

(a) Designation of responsible employee.A public entity that employs 50 or more persons shall 
designate at least one errployee to coordinate Its efforts to comply with and carry out its responsibilities 
under this part, including any investigation of any complaint communicated to It alleging its 
noncompliance with this pert or alleging any actions thet would be prohibited bythis part. The public 
entity shall make available to all interested indiliduals the name, office address, and telephone nunber 
of the employee or employees designated pursuait to this paragraph. 

(b) Complaint procedure. A public entity that employs 50 or more persons shall adoi:t and publish 
grievance procedures proliding fur prompt and equitable resolution of complaints alleging any action 
that would be prohibited by this part. 

§§ 35.108-35.129 [Reserved] 

[i:]JQp 

Subpart 8-General Requirements 

§ 35.~30 General prohibitions against discrimination. 

(a) No qualified indlvldual with a disability shall, on the basis of ~lsability, be excluded rom participation 
in or be denied the benefts of the services, programs, or activities of a public entity, or be subiected to 
discrimination by any public entity. 

(b)(1) A public entity, in providing any aid, be_nefit, or se:vice. may not, directly or through contractual, 
licensing, or other arrangements, on the basis ofd1sablhty-

(i) Deny a qualified individual with a disability the opportunity to participate in or beneft from the aid, 
benefit, or service; 

(ii) Afford a qualified individual with a disability an opportunity to participate In or beneft from the aid, 
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benefit, or service that Is not equal to that aforded others; 

.Aiii) Provide a qualified individual with a disability with an aid, benefit, or service that is not as effective in 
W'iffording equal opportunity to obtain the sarre result, to gain the sarre benefit, or to reach the sarre 

level of achievement as that provided to others; 

(iv) Provide different or separate aids, benelts, or services to individuals with dlsabilltles or to any class 
of individuals with disabilities than is pro\ided to others urless such action Is necessaryto provide 
qualified individuals with disabilities with aids, benelts, or services that are as effective as those 
provided to others; 

(v) Aid or perpetuate dlscrirrination against a qualifed Individual with a disability by providing significant 
assistance to an agenc~ organization, or person ttBt discriminates on the basis of disability in providing 
any aid, benefit, or service to beneficiaries of the public entity's program; 

(vi) Deny a qualified individual with a disability the opportunity to participate as a rrember of planning or 
advisory boards; 

(vii) otherwise limit a qualified individual with a disability in the enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by others receiving the aid, benelt, or service. 

(2) A public entity mey not deny a qualified individual with a disability the opportunity to participate in 
services, programs, or activities that are not separate or dlferent, despite the existence of penmissibly 
separate or different programs or activities. 

(3)'A' public entity may not, directly or through contractual or oth6' arrangements, utilize criteria or 
methods of administration: 

(i) That have the effect of subjecting qualified individuals with disabilities to discrinination on the basis of 
disability; 

-ii) That have the purpose or efect of defeating or subs1antla;ly Impairing accomplishment of the 
objectives of the public entit;'s program with respect to indi\Aduals with disabilities: or 

(iii) That perpetuate the discrirrination of another public ertity if both public entities are sub~ct to 
common administrative control or are agencies ofthe same State. 

(4) A public entity may not, in determining the site or location d a facility, make selections-

(i) That have the effect of excluding indi\Aduals with disabilities from, denying them the benefits of, or 
otherwise subjecting them to discrimination; or 

(II) That have the purpose or efect of defeating or subs1antially impairing the accomplishment of the 
objectives of the service, program, or activity with respect to indilAduals with disabilities. 

(5) A public entity, in the selection of procurement contractors, may not use criteria that subjlct qualified 
individuals with disabilities to discrinination on the basis ofdisability. 

(6) A public entity may not administer a licensing or certifcation program in a manner that subjacts 
qualified Individuals with disabilities to dlscrlnination on the basis of disability, nor may a public entity 
establish requirerrents for the programs or activities of licensees or certified entities that subjact 
qualified Individuals with disabilities to discrinination on the basis of disability. The programs or activities 
of entities thatare licensed or certifed by a public·entity are not, themselves, covered by this part. 

(7) A public entity shall make reasonable modifications in policies, practices, or procedures Vihen the 
modifications are necessary to avoid discrimination on the basis of disability, unless the public entity can 
demonstrate that making the modifications WJuld fundamentally alter the nature of the service, program, 
or activity. 

9a) A public entity shall not impose or apply eligibility criteria that screen out or tend to screen out an 
individual with a disability or any class of individuals with disabilities from fully and equally enjoying any 
service, program, or activity, unless such criteria can be showi to be necessary for the provision of the 
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service, program, or activity being offered. 

!c) .N.othing in thi~ pa~.~rohibits a publi_c entityfrom pro"!ding benefits'. services, or advantages to 
ind1v1duals with d1sab1l1t1es, or to a particular class ofind1viduals with disabilities beyond those required 
by this part. · 

(d) A pu.blic entity shall administer services, programs, and activities In the most integrated setting 
appropriate to the needs ofqualified individuals with disabilities. 

(e)(1) Nothing In this part shall be construed to require an illllividual with a disability to accept an 
accommodation, aid, ser'llice, opportunity, or benefit provided under the ADA or this part Wiich such 
individual chooses not to accept. 

(2) Nothing in the Act or this part authorizes the representatie or guardian of an individual with a· 
disability to decline food, water, medical treatment, or medical ser'llices for that individual. 

(f) A public entity may not place a surcharge on a particular indllidual with a disability or any group of 
individuals with disabilities to co-.er the costs of measures, such as tte provision of auxiliary aids or 
program accessibility, that are required to prolide that Individual or group with the nondiscrininatory 
treatment required by the Act or this part. 

(g) A public entity shall not exclude or other.-.ise deny equal services, programs, or activities to an 
individual or entity because of the known disability of an individual with whom the individual or entity is 
known to have a relationship or association. 

§ 35.131 Illegal use of drugs. 

[!]jQg 

(a) General. (1) Except as provided in paragraph (b) ofthls section, this pa1 does not prohibit 
discrimination against an lndilidual based on that irdividual's current Illegal use of drugs. 

(2) A public entity shall not discrirrinate on the basis of illegal use of drugs against an indllidual who is 
not engaging In current illegal use ofdrugs and who-

(i) Has successfully completed a super'llised drug rehabilitation pugram or has other.-.ise been 
rehabilitated successlllly; 

(ii) Is participating in a superlised rehabilitation program or 

(Iii) Is erroneously regarded as engaging in such use. 

(b) Health and drug rehabilitation services.(1) A public entity shall not deny health services, or services 
provided in connection wth drug rehabilitation, to an individual on the basis ofthat individual's current 
illegal use of drugs, if the individual Is other.-.ise entitled to such services. 

(2) A drug rehabilitation or treatrrent program may deny participation to individuals wtio engage in illegal 
use of drugs wtiile they are in the program -

(c) Drug testing. (1) This part does not prohibit a public en~tyfrom ~dopting or administering re.~sonable 
policies or procedures, including but not linited to drug testing, designed to ensure that an lnd11idua\ 
who formerly engaged In the Illegal use ofdrugs is not now engaging in current illegal use ofdrugs. 

· (2) Nothing in paragraph (c) ofthis section shall be construedto encourage, prohibit, restrict, or 
authorize the conduct oftesting for the Illegal use r:i drugs. 

§ 35.132 Smoking. 
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This part doe,s not preclude the prohibition of or the imposition of restrictions on, srroklng In 
transportation cowred by this part . 

• 35.133 ·Maintenance of accessible features. 

(a) A public entity shall maintain in operable v.orklng condition those features of facillties and equipment 
that are required to be readily accessible to and uscble by persons v.ith disabilities by the Act or this 
part. 

(b) This section does not prohibit isolated or tenporary interruptions in service or access due to 
maintenance or repairs. 

[56 FR 35716, July26, 1991, as arrended by Order No. 1694-93, 58 FR 17521, Apr. 5, 1993) 

§ 35.134 Retaliation or coercion. 

(a) No private or public entity shall discriminate against any individual because that indi'oldual has 
opposed any act or practice made unlawful by this part, or because that lndi'oldual made a charge, 
testified, assisted, or participated in anymanner In an in\estigation, proceeding, or hearing under the Act 
or this part. 

(b) No private or public entity shall coerce, intinidate, threaten, or irterfere with any individual In the 
exercise or en}:lyment of, or on account of his or her ha-.ing exercised or enj:Jyed, or on account of his or 

a.er having aided or encouraged anyother individual in the el03rcise or enj:Jyment of, any right granted or 
.rotected by the Act or this part. 

§ 35.135 Personal devices and services. 

This part does not require a public entityto provide to Individuals with disabilities personal delices, such 
as wheelchairs; lndilidualiy prescribed deloices, such as prescriptioneyeglasses or hearing aids; readers 
for personal use or study, or services of a personal nature ircluding assistance in eating, toileting, or 
dressing. 

§§ 35.136-35.139 [Reserved] 

[]JQg 

Subpart C--Employment 

§ 35.140 Employment discrimination prohibited . 

.a,a) No qualified individual with a disability shall, on the basis of disability, be subjected to discrirrination 
~ employment under any service, program. or activity conducted 1::ii' a public entity. 

(b)(1) For purposes of this part, the requirements o!Htle I of the Act. as established bythe regulations of 
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the ~qual Employment Opportunity Commission in 29 CFR part 163Q apply to employment in any 
serv1ce, program, or activity conducted by a public entity If that public entity Is also subject to the 
jurisdiction oftitle I. 

(2) For the purposes of this part, the requirements of section 504 of the Rehabilitation Act of1973 es 
established by the regulations of the Department of Justice in 28 CFR part 41, as those requlre~nts 
pertal~ to emplo¥ment, apply to employ~ent in an.y service, program, or activity conducted bye public 
entity 1f that public entity Is not also sub13ct to the )Urlsdiction of title I. 

§§ 35.141-35.148 [Reserved] 

[!JJQQ 

Subpart D-Program Accessibility 

[!JJQQ 

§ 35.149 Discrimination prohibited. 

Except as otherv.ise provided in §35.150, no qu!lifled individual with a disability shall, because a put:lic 
entity's facilities are inaccessible to or unusable byindividuals with disabilities, be excluded fi"om 
participation in, or be denied the benelts of the services, programs, or activities of a public entity, or be 
subjected to dlscrlrnnation by any public entity. 

§ 35.150 Existing facilities. 

(a) General. A public entity shall operate each serJce, program, or activity so that the service, program, 
or activity, when viewed in its entirety, is readily accessible to and usrole by individuals with disabilities. 
This paragraph does no\'-

(1) Necessarily require a public entity to make each oflts existing facilities accessible to and usable by 
individuals with disabilities; 

(2) Require a public entity to take any action that v.ould threaten or destroy the historic signlicance of an 
historic property, or 

(3) Require a public entity to take any action that it can damonstrate v.ould result in a fi.mdamental 
alteration in the nature ofa service, program, or activity or in undue financial and adrrinistrative burdens. 
In those circumstances ....tiere personnel of the public entity believe that the proposed action wuld 
fundamentally alter the ser.ice, program, or activity or would result in undue financial and adrrinistrative 
burdens, a public entity has the burden of proving that compliance with §35.150(a) ofthis part v.ould 
result in such alteration or burdens. lhe decision that corrpllance would result in such alteration or 
burdens must be made by the head of a public entity or his or her designee ater considering all 
resources available for use in the funding and operation of the ser.ice, program, or activity, and must be 
accompanied by a written statement of the reasons fi:lr reaching that conclusion. lfan action v.ould result 
in such an alteration or such burdens, a public entityshall take any other action that v.ould not result In 
such an alteration or such burdens but wiuld nevertheless ensure that lndiliduals with disablllties 
receive the benefits or ser.ices provided by the public entity. 

(b) Methods-(1) General. A public entity may comply with t~e requirements of this ~ection thrOl.gh 
such means as redesign of equipment, reassignment of services to accessible buildings, asslgnmmt of 
aides to beneiciaries. home visits, delivery of services at alternate a::cessible sites, alteration ofexlsting . 
facilities and construction ofnew facilities, use of accessible rolling stock or other comeyances, or any 
other methods that result In making Its ser.ices, programs, or activities read\ly accesslbl~ to a.nd usable 
by individuals with disabilities. A public entity ls not required to make structural changes in eicstlng 

1088 
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=bac6e40a015373a0c67e75a2b780a ... 9/3/2008 



Electronic Code of Federal Regulations: 

facilities where other methods are effective in achieving compliance with this section. A public entity, in 
making alterations to el4stlng buildings, shall rreet the accessibility requirements of §35.151. In 

~hooslng among available methods for .meeting the requirement~ .of this section, .a P.u.blic enti~shall give 
~riority to those methods that offer sel'\llces, programs, and activities to qualified individuals with 

disabilities in the most Integrated setting appropriate. 

(2) Historic pi-asarvafion programs. In meeting the requirarrents of §35.150(a) in historic presavation 
programs, a public entity shall give priority to methods that pro\ida physical access to indiliduals with 
disabilities. In cases v.hara a physical alteration to an histcric property is not required because of 
paragraph (a)(2) or (a)(3) of this section, altemati-.e methods of achieving program accessibility 
include-

(i) Using audio-visual materials and de\ices to depict those portions ofan historic property that cannot 
otherwise be made accessible; 

(ii) Assigning persons to guide indiliduals with handicaps into or through portions ofhlstoric properties 
that cannot otharv.ise be made accessible; or 

(iii) Adopting other inno\0tiva methods. 

(c) Time period for compliance. Where structural changes in acililies are undertaken to corrply with the 
obligations established under this section, such ch ages shall be rrade within three years of January 26, 
1992, but in any event as expeditiously as possible. 

(d) Transition plan. (1) In the event that structural changes to acililias will be undertaken to achiaw 
program accessibility, a public entity that employs 50 or more persons shall develop, within six months 
of January'26, 1992, a transition plan setting firth the steps necassaryto complete such changes. A 
public. entity shall provide an opportunity to interested parsons, including lndiliduals with disabilities or 
organizations representing indiliduals with disabilities, to participate In the dawlopmant of the transition 
plan by submitting comments. A copy of the transition plan srall be made available for public inspection. 

A.2) If a public entity has responsibility or authority over streets, roads, er walkways, its transition plan 
9hall include a schedule or providing curb ramps or other sloped areas v.here pedestrian v.alks cross 

curbs, giving priority to walkways serving entities co\ered by the Act, including State and local 
government offices and facilities, transportation, places ofpublic accommodation, and errployers, 
followed by walkways serving other areas .. 

(3) The plan shall, at a rrinimum-

(i) Identify physical obstacles in the public entil)ls facilities that limit the accessibility of its programs or 
activities to Individuals with disabilities; 

(ii) Describe in detail the methods that >Mii be used to make the facilities accessible; 

(iii) Specify the schedule br taking the steps necassaryto achieve compliance >Mth this section and, if 
the time period of the transition plan is longer than 01a year, identify steps that will be taken during each 
year of the transition period; and 

(iv) Indicate the official responsible br implementation of the plan. 

(4) If a public entity has already complied with the transition plai requirement of a Federal agency 
regulation lmp!emantlng section 504 ofthe Rehabilitation Act of 1973, then the requirerrents of this 
paragraph (d) shall apply only to those policies and IJ'8Ctices that v.ere not included in the prelious 
transition plan. 

' 
(Approved by the Office of Management and Budget under control number 119D--0004) 

(56 FR 35716:July26, 1991, as arrended byOrderNo.1694-93, 58FR17521, Apr. 5, 1993] 

~ 35.151 New construction and alterations. 
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(a) Design and construction. Each facility or part of a facility constructed by, on behalf of, or for the use 
of a public entity shall be designed and constructE!I in such manner that the ecility or part of the facility 
Is readily accessible to and usable byindividuals with disabilities, if the construction '.\EIS commenced 
after January 26, 1992. 

(b) Alteration. Each facility or part of a facility altered by, on behalf of, or for the use of a public entity in a 
manner that affects or could affect the usability of the facility or part of the facility shall, to the maximum 
extent feasible, be altered in such rranner that the altered portion of the facility is readily accessible to 
and usable by individuals with disabilities, ifthe alteration was commenced after January 26, 1992. 

(c) Accessibllity standards. Design, construction, or alteration offacillties in coni:>rmance with the 
Uniform Federal Accessibility Standards (UFAS) (appendixA to 41 CFR part 101-19.6) or with the 
Americans with Disabilities Act AccessibllltyGuidelines fi:lr Buildings and Facilities (ADAAG) (appendixA 
to 28 CFR part 36) shall be deerrad to comply with the requirements of this section V>ith respect to those 
facilities, except that the elevator exemption contained at section 4.1.3(5) and section 4.1.6(1)(k) of 
ADAAG shall not apply. Departures tom particular requirements of either standard by the use of other 
methods shall be pemitted when It is clear1y evident that equivalent access to the ilcility or part of the 
facility is thereby provided. 

(d) Alterations: Historic properties.(1) Alterations to historic properties shall conply, to the maximum 
extent feasible, with section 4.1.7 ofUFAS or section 4.1.7 of ADAAG. 

(2) If It is not feasible to prol.ide physical access to an historic pro~rty in a manner that 1'1111 not threaten 
or destroy the historic signiicance of the building or facility, alternative methods of access shall be 
provided pursuant to the requirerrants of §35.150. 

(e) Curb ramps. (1) Newly constructed or altered streets, roads, and hlghvmys must contain curb ramps 
or other sloped areas at any Intersection haloing curbs or other barriers to entry from a street level 
pedestrian walkway. 

(2) Newly constructed or altered street le1el pedestrian '.IE!lkways must contain curb ramps or other 
sloped areas at intersections to streets, roads, or high1111ys. 

(56 FR 35716, July26, 1991, as amended by Order No. 1694-93, 58 FR 17521, Apr. 5, 1993] 

§§ 35.152-35.159 [Reserved] 

Subpart E-Communications 

§ 35.160 General. 

(a) A public entity shall take appropriate steps to ensure tlat communications V>ith a.pplicants, 
participants, and members of the public with disabilities are as Etfective as communications wth others. 

(b)(1) A public entity shall furnish appropriate awdlial)'. ~ids a~d service~ where necessary to afford an 
individual with a disability an equal opportunltyto part1c1pata in, and enpy the benefits of, a service, 
program, or activity conducted by a public entity. 

(2) In determining what type of auxillary aid and serllice is necessary, a public entity shall give primary 
consideration to the requests ofthe individual with disabilities. 
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§ 35.161 Telecommunication devices for the deaf (TDD's) . 

• JQg 

Where a public entity communicates by telephone "'1th applicants and beneiciaries, IDD's or equally 
effective telecommunication systems shall be used to conmunicate "'1th individuals wth impaired 
hearing or speech. 

§ 35.162 Telephone emergency services. 

Telephone emergency services, including 911 senlces, shall provide direct access to indiliduals vvho 
use TDD's and computer modems. 

' 
§ 35.163 'Information and signage. 

(a) A public entity shall ensure that interested persons, inchlling persons v.ith impaired vision or hearing, 
can obtain inbrmation as to the existence and locction of accessible sel'\4ces, activities, and facilities. 

(b) A public entity shall provide sign age at all inaccessible Entrances to each of its facilities, directing 
users to an accessible entrance or to a location at Wiich they can obtain inbrmation about accessible 
facilities. The international s~bol for accessibility shall be used at each accessible entrance ofa faclllty. 

Duties. 

This subpart does not require a public entityto take any action that ii can derronstrate would result in a 
fundamental alteration in the nature ofa service, program, or activity or in undue financial and 
administrative burdens. In those circurratances ooere personnel of the public entity believe that the 
proposed action v.ould fundamentally alter the service, program, or activity or would result In undue 
financial and adninistrative burdens, a public entltyhas the burden of proving that compliance wth this 
subpart would result In such alteration or burdens. lie decision that corrpliance v.ould result in such 
alteration or burdens rrust be made by the head of the public entity or his or her designee ater 
considering all resources a1Silable for use in the funding and operation of the service, program, or 
activity and must be accoflllanied by a written statement of the reasons for reaching that conclusion. If 
an action required to corrply with this subpart v.ould result in such an alteration or such burdens, a 
public entity shall take any other action that l'oOuld not result in such an alteration or such burdens but 
would nevertheless ensure that, to the rraximum extent possible, indilliduals with disabilities recei1e the 
benefits or services provided by the public entity. 

§§ 35.165-35.169 [Reserved] 

[]..\Qp 

Subpart F-Compliance Procedures 

[]JQg 

- 35.170 Complaints. 

[]jQp 
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(a) \/Wro may file. An individual who believes that he or she or a speclfc class of individuals has been 
subjected to discrinination on the basis of disability by a public entity may, by himself or herself or by an 
authorized representatile, file a complaint under this pat 

(b) Time for filing. A complaint must be filed not later than 180 da)S from the date of the alleged 
discrimination, unless the ti rm for filing is extended by the designated agency for good cause showi. A 
complaint is deemed to be filed under this section on tl"e date it Is first filed with any Federal agency. 

(c) \/Wrere to file. An individual may file a complaint with any agency that he or she believes to be the 
appropriate agency designated under sub1J3rt G of this part, or "'1th any agency that provides funding to 
the public entity that is the subject of the complaint, or with the Department of Justice for referral as 
provided in §35.171 (a)(2). 

§ 35.171 Acceptance of complaints. 

(a) Receipt of complaints. (1)(i) Any Federal agency that receives a complaint of discrimination on the 
basis of disability by a public entity shall promptly review the complaint to determine whether it has 
jurisdiction over the complaint under section 504. 

(Ii) If the agency does not have section 504 j.Jrisdiction, It shall promptly determine whether it is the 
designated agency under subpart G of this part responsible for complaints filed against that public entity. 

(2)(i) If an agency other than the Departrmnt of Justice determines that It does not haw section 504 
jurisdiction and is not the designated agency it shall promptly refer the complaint, and notify the 
complainant that It Is reerring the complaint to the Dapartrmnt of Justice. 

(ii) When the Department of Justice receives a complaint for which it does not have jurisdiction under 
section 504 and is not the designated ag111cy, It shall refer the complaint to an agency that does have 
jurisdiction under section 504 or to the appropriate @ency designated in subpart G ofthis part or, in the 
case of an employment complaint that is also subjlct to title I of the Act, to the Equal Errployment 
Opportunity Commission. 

(3)(i) If the agency that receives a complaint has section 504 j.Jrisdiction, it shall process the corrplaint 
according to its procedures or enforcing section 504. 

(ii) If the agency that receives a complaint does not haw section 504 jurisdiction, but is the designated 
agency, it shall process the corrplaint according to the pr~dures established bythis subpart. 

(b) Employment complaints.(1) If a complaint alleges employment discrimination subject to title I of the 
Act, and the agency has section 504 j.Jrisdictlon, the agency shall follow the procedures issued bythe 
Department of Justice and the Equal Errployment Opportunity Commission under section 107(b) ofthe 
Act. 

(2) If a 'complaint alleges employment discrimination subject to title I of the Act, and the designated 
agency does not have section 504 j.Jrisdiction, the agency shall refer the complaint to the Equal 
Employment Opportunity Commission for processing under title I ofthe Act. 

(3) Complaints alleging employment discrimination subject to this part, but not to title I of the Act shall be 
processed in accordance v.ith the procedures established by this subpart. 

(c) Complete complaints. (1) A designated agencyshall accept all complete complaints under this 
section and shall prorrptly notify the complainant and tre public entity of the receipt and acceptance of 
the complaint. 

(2) If the designated agency receives a complaint that Is not complet~. it shall notify the co~plalnant and 
specify the additional lnbrmation that is needed to make the complaint a complete compla!nt. If the 
complainant falls to complete the corrplaint, the deslgmted agency shall close the complaint without 
prejudice. 
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§ 35.172 Resolution of complaints. 

aijQg 
(a) The designated agency shall investigate each canplete complaint, attempt informal resolution, and, if 
resolution is not achie\ed, Issue to the complainant and the public entity a Letter of Findings that shall 
include-

(1) Findings of fact and conclusions oflaw; 

(2) A description of a remedy for each violation found; and 

(3) Notice of the rights available under paragraph (b) ofthis section. 

(b) If the designated agency finds noncompliance. the procedures in §§35.173 and 35.174shall be 
followed. At any time, the complainant may file a private suit pursuant to section 203 of the Act, whether 
or not the designated agencyfinds a violation. 

§ 35.173 .Voluntary compliance agreements. 

{a)·When the designated agencyissues a noncompliance Letter of Findings, the designated agert:y 
ShEjll-

(1) Notify the Assistant Attorney General by forwarding a copy of the Letter of Findings to the Assistant 
Attorney General; and 

~) Initiate negotiations wth the public entity to secure compliance by voluntary means. 

(b} Where the designated agency is able to secure \Oluntary compliance, the l<Oluntary compliance 
agreement shall- · 

(1) Be in writing and signed bythe parties; 

(2) Address each cited liolation; 

(3) Specify the correctiw or remedial action to be taken, v.ilhin a stated period of time, to come into 
compliance; 

(4) Provide assurance that discrinination will not recur; and 

(5) Provide for enforcement by the Attorney General. 

§ 35.174 Referral. 

If the public entity declines to enter into \Oluntery compliance negotiations or if negotiations are 
unsuccesst.JI, the designated agency shall refer the matter to the Attorney General with a 
recommendation for appropriate action. 

§ 35.175 Attorney's fees . 

• JQg 
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In any action o~ admi.nistratlve proceeding comnenced pursuant to the Act or this part, the court or 
agency, in Its d1scret1on, may allow the prevailing party, other than the United States a reasonable 
attorney's fee, including litigation e~enses, and costs, and the United States shall be II able flr the 
foregoing the sarre as a private Individual. 

§ 35.176 Alternative means of dispute resolution. 

\Nhere appropriate and to the e>tent authorized by< law, the use of alternative means of dispute 
resolution, including settlerrent negotiations, conclliati01, facilitation, mediation, factfinding, minltrials, 
and arbitration, is encouraged to resoloe disputes arising under the Act and this part. 

§ 35.177 Effect of unavailability of technical assistance. 

A public entity shall not be eicused from compliance with the requirements of this part because of any 
failure to receive technical assistance, Including anyfailure In the development or dlsseninatlon of any 
technical assistance rranual authorized bythe Act. 

§ 35.178 State immunity. 

A State shall not be imnune under the ele1enth amendment to the Constitution ofthe United States 
from an action in Federal or State court ofcompetent jurisdiction for a violaton of this Act. In any action 
against a State bra violation of the requirements of this Act, remedies (including rerredles both at law 

) and in equity) are available for such a violation to the same extent as such rerredies are available for 
such a violation in an action against anypubllc or privata entity other than a State. 

§§ 35.179-35.189 [Reserved] 

[iJJQJ;! 

Subpart G-Oeslgnated Agencies 

§ 35.190 Designated agencies. 

(a) The Assistant Attorney General shall coordinate the coripllance activities of Federal agencies wth 
respect to State and local go10rnment components, and shall pro'llide poll.cy ~uidance an~ 
Interpretations to designated agencies to ensme the consistent and efective implementation of the 
requirements of this part. · 

(b) The Federal agencies listed in paragraph (b) (1) througl-(8) of this section shall ha1e responsibility 
tor the implementation of subpart F of this part for co~ponents of State and !?cal. go-.ernments that 
exercise responsibilities, regulate, or adninlster seMces, programs, or actl111ties in the following 
functional areas. 

) (1) Department of Agriculture: All programs, services, and regulatory activities relating to fanning and the 
raising of livestock, Including eltenslon ser'llices. 
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(2) Department of Education: All programs, services, and regulatory activities relating to the opa-ation of 
elementary and secondary education systems and institutions, institutions of higher education and 

. atocational education (other than schools ofmedicine. dentistry, nursing, and other health-related 
~chools), and libraries. 

I 

(3) Department of Health and Human SeNices:All programs, services, and regulatory activities relating 
to the provision of health care and social serlJces, includi~ schools of medicine, dentistry, nursing, and 
other health-related schools, the operation ofhealth care and social service providers and institutions, 
including 'grass-roots' and community services organizations and program;, and preschool and daycare 
programs. 

(4) Department of Housing and Urban Development:All programs, services, and regulatory activities 
relating to state and local public housing, and housing assistance and rearral. 

(5) Department of Interior: All programs, services, and regulatory activities relating to lands an:I natural 
resources, including parks and recreation, VBter and waste management, environmental protection, 
energy, historic and cultural preser10tion, and museums. 

(6) Department of Justice: All programs, services, and regulatory activities relating to I aw enforcement, 
public safety, and the adninlstratlon of justice, including courts and correctional institutions; corrmerce 
and industry, including general econorric development, banking and fnance, consumer protection, 
insurance, and small business: planning, devalopment, and regulation (unless assigned to other· 
designated agencies); state and local gooemment support services (e.g., audit, personnel, corrptroller, 
administrative services); all other gowmment functions not assigna:J to other designated agencies. 

(7) Department of Labor: Ail programs, services, and regulatory activities relating to labor andthe work 
force. 

(8) DepartmentofTransportation:Ail programs, services, and regulatory activities relating to 
transportation, including highwiys, public transportation traffic management (non-law enforcement), 
automobile licensing and inspection, and dri-er licensing. 

9c) Responsibility for the implementation of subpart F of this part for components of State or local 
governments that exercise responsibilities, regulate, or adninister services, programs, or activities 
relating to functions not assigned to specifc designated agencies by paragraph (b) of this section may 
be assigned to other speclfc agencies by the Department of Justice. 

(d) If two or more agencies haw apparent responsibility over a complaint, the Assistant Attorney 
General shall deternine which one of the agencies shall be the designated agencyfor purposes of that 
complaint. 

§§ 35.191 ~35.999 [Reserved] 

[filJQR 

Appendix A to Part 35-Preamble to Regulation on Nondiscrimination on 
the Basis of Disability in State and Local Government Services 
(Published July 26, 1991) 

{!JJQR 

Note: For the convenience of the reader, this appendix contains the text of the 
preamble to the final regulation on nondiscrimination on the basis of disability 
in State and local government services beginning at the heading "Section-by
Section Analysis" and ending before "List of Subjects in 28 CFR Part 35" (56 
FR 35696, July 26, 1991 ). 

-Section-by-Section Analysis 
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Subpart A-General 

Section 35.101 Purpose 

Section 35.101 states the purpose ofthe rule, '<'hlich is to effectuate subtitle A oftitle II of the Americans 
with Disabilities Actof1990 (the Act), l'.hich prohibits discrininatlon on the basis of disability by public 
entities. lhis part does not, hov.ever, apply to matters within the scope of the authority of the Secretary 
of Transportation under subtitle B oftitle II of the Act. 

Section 35. 102 Application 

This provision specifies that, except as provided in paragrai:ti (b), the regulation applies to all serllces, 
programs, and activities provided or made available by public entitles, as that term is defined in §35.104. 
Section 504 ofthe Rehabilitation Act of1973 (29 U.S.C. 794), l'.hich prohibits discrinination on the basis 
of handicap In federally assisted programs and activities, already covers those programs and E!ctivities of 
public entitles that recei1e Federal financial assistance. litle II of the ADA extends this prohibition of 
discrimination to include all sen.ices, programs, and activities provided or made available by State and 
local governments or any of their instrumentalities or agencies, re;iardless of the receipt of Federal 
financial assistance. E>eept as provided in §35.134, ttis part does not appiyto private entities. 

The scope oftltle ll's coverage of public entities is conparable to the cowrage of Federal Executive 
agencies under the 1978 arrendment to section 504, '<'hlich extended section 504's application to all 
programs and activities "conducted b\I' Federal Executive agencies, in that title II applies to arything a 
public entity does. litte II coverage, however, is not limited to "Executive" agencies, but Includes 
activities of the legislative and judicial branches of State and local gowrnments. All governmental 
activities of public entities are cow red, even If they are carried out by contractors. For e)l3mple, a State 
is obligated by title II to ensure that the sen.ices, programs, and activities of a State park inn operated 
under contract by a private entity are in compliance with title ll's requirements. Tue private entity 
operating the inn v.ould also be subj3ct to the obligations of public accommodations under title Ill of the 
Act and the Departmenfs title Ill regulations at 28 CFR part 36. 

Aside from employment, '<'hlich is also cowred by title I of the Act, there are two major categories of 
programs or activities covered by this regulation: those im.olving general public contact as part of 
ongoing operations ofthe entity and those directly administered by the entitles for program beneficiaries 
and participants. Actilities in the first category include communication with the public (telephone 
contacts, office walk-ins, or interviews) and the public's use ofthe entity's facilities. Activities in the 
second category include programs that provide State or local government services or benefits. 

Paragraph (b) of §35.102 explains that to the extent that tha public transportation serllces, programs, 
and activities of public entities are cowred by subtitle B of title II ofthe Act, they are subject to the 
regulation of the Department ofTransportatlon (DOl) at 49 CFR part '37, and are not cowred by this 
part. The Department of Transportation's ADA regulation establishes specit requirements for 
construction of transportation facilities and acquisition ofvehicles. Matters not cowred by subtitle B, 
such as the prolAsion of auxiliary aids, are covered by this rule. For example, activities that are covered 
by the Department ofTransportation's regulation irrplementing subtitle B are not required to be included 
in the sell-evaluation required by§35.105. In addition activities not specifically addressed by D01's 
ADA regulation may be covered by D01's regulation Implementing section 504 for its federally assisted 
programs and actillities at 49 CFR part 27. Like other program; of public entities that are also recipients 
of Federal financial assistance, those program; would be covered by both the section 504 regulation 
and this part. Although airports operated bypublic entities are not subj3ct to D01's ADA regulation, they 
are subject to subpart A of title II and to this rule. 

Some commenters asked br clariflcation about the responslbiilliesof public school sy.items under 
section 504 and the ADA Wth respect to programs, services, and activities that ere not covered by the 
Individuals with Disabilities Education Act (IDEA), including, 6r example, programs open to parents or to 
the public, graduation cererronies, parenHeacher organization rreetings, play.; and other events open 
to the public, and adult education classes. Pullie school systems must comply with the ADA In all of 
their services, programs, or activities, including those that are opento parents or to the public. ~or 
instance, public school s}Stems must provide program accessibility to parents a_nd guardlan.s wth 
disabilities to these prograrrs, activities, or services, and appropriate auxiliary aids and servi~es . 
whenever necessary to ensure effective communication, as lorg as the provision of the auxiliary aids 
results neither in an undue burden or in a !mdamental alteration of the program 

Section 35.103 Relation ship to Other Lal/S 
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Section 35. 103 is deriled from sections 501 (a) and (b) ofthe ADA. Paragraph (a) ofthis section 
provides that, except as other\Mse specifically provided by this part, title II of the ADA is not intended to 

Apply lesser standards than are required under title V di the Rehabilitation Act of1973, as amended_ (29 
WJ.S.C. 790-94), or the regulations irrplementing that title. The standards of title V of the Rehabllltallon 

Act apply for purposes of the ADA to the elilent that the ADA has not e>q:>licltly adopted a different 
standard than tltle V. Because title II oflhe ADA essentialy extends the antidiscrininatlon prohibition 
embodied In section 504 to all actions ofState and local governments, the standards adopted In tlis part 
are generally the same as those required under secti01 504 for federally assisted programs. Title II, 
however, also incorporates those prolisions of titles I and Ill of the ADA that are not inconsistent llith the 
regulations implementing section 504. Judiciary Committee report, H.R. Rep. No. 485, 101 st Cong., 2d 
Sess., pt. 3, at 51 (1990) (hereina!er ·Judiciary report"); Education and Labor Comnittee report, H.R. 
Rep. No. 485, 101st Cong .. 2d Sess .. pt. 2, at 84 (1990) (hereinafter "Education and Labor reporf). 
Therefore. this part also includes appropriate pro'isions derived from the regulations irrplementing those 
titles. The inclusion of specific language In this part, ho11Bver, should not be interpreted as an indication 
that a requirement is not Included under a regulati01 implementing section 504. 

Paragraph (b) rrakes clear that Congress did not intend todisplace any of the rights or remedies 
provided by other Federal lav.s (including section 504) or dher State lav.s (including State comnon law) 
that provide greater or equal protection to indiliduals with disabilities. As discussed ab01e, the 
standards adopted bytitle II of the ADA for State and local government services are generally the same 
as those required under section 504 br federally assisted programs and activities. Subpart F of the 
regulation establishes corrpllance procedures br processirg complaints covered by both this part and 
section 504. 

With respect to State law. a plaintiff may choose to pursue claim; under a State law that does not caner 
greater substantil.e rights, or even confers fewer substantive rights, if the alleged violation is protected 
under the alternatil.e law and the remedies are greater. For example, a person IMth a physical disability 
could_ seek darreges under a State lawthat allows compensatory and punitive damages for 
discrimination on the basis ofphyslcal disability, but not on the basis of mental disability. In that 
situ.ation, the State lawwould provide narrower coverage, by excluding mental disabilities, but broader 
remedies, and an indiloidual covered by both laws could choose to bring an action under both law. 
Moreover, State tort claims confer greater remedies and are not preempted by the ADA. A plainti1f may 

~In a State tort claim to a case brought under the ADA. lnsuch a case, the plaintif must, of course, 
.rove all the elements of the State tort claim in order to prevail under that cause of action. 

Section 35. 104 Definitions 

'Act." The word "Act" is used in this part to rei:!r to the Americans v...ith Disabilities Act of 1990, Public 
Law 101-336,' which is also referred to as the"ADA.' 

"Assistant Attorney General." The term "Assistant Attorney Generar refers to the Assistant Attorney 
General of the Civil Rights Division of the Department of Justice. 

"Auxiliary aids.and services." Auxiliary aids and services include a IMde range of services and devices 
for' ensuring effective communication. The proposed defnltion In §35.104 proloided a list of examples of 
auxiliary aids and senices that v.ere taken from the definition of auxiliary aids and services in section 3 
(1) of the ADA and \\Sre supplemented by examples from regulations implementing section 504 in 
federally conducted prograrrs (see 28 CFR 39.103). 

A substantial nuni:ler of commenters suggested that addtlonal examples be added to this list. The 
Department has added se\0ral items to this list but v.ishes to clarify that the list is not an al~inclusive or 
exhaustive catalogue of possible or available auxiliary aids or services. It is not possible to prolide an 
exhaustive list, and an atterrpt to do so w:iuld omit the new devices that v...ill become available v...ith 
emerging technology. 

Subparagraph (1) lists se1eral examples, which would be considered auxiliary aids and services to make 
aurally delivered materials available to individuals with hearing impairments. The Department has 
changed the phrase used in the proposedrules, "orally delivered materials,' to the statutory phrase, 
"aurally delivered materials," to track section 3 of the ADA and to include non-verbal sounds and alarm;, 
and computer generated speech. 

-

The Department has added l!deotext displays, transcription services, and closed and open captioning to 
he list of examples. Videotelil displays have become an important means of accessing auditory 

communications through a public address S)Stem. Transcription services are used to relay aurally 
delivered material almost simultaneously in written form to persons v.llo are deaf or hearing-impaired. 
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This technology is often used at conerences, comentions, and hearings. Wiile the proposed rule 
expressly included tele.,.;sion decoder equiprrant as an auxiliary aid or service, it did not mention 
captioning Itself The final rule rectifies this omission by mentioning both closed and open captioning. 

Several persons and organizations requested Iha the Department replace the term 'telecommunlcatlons 
devices for deaf parsons" or 'TDD's" with the term 'text telephone.' The Department has declined to do 
so. The Department Is aware that the Architectural and Transportation Barriers Corrpliance Board 
(ATBCB) has used the phrase"text telephone" in lieu of the statutory term "TDD" In its final accessibility 
guidelines. Trtle IV of the ADA, hoVl'Bver, uses the term 'Telecommunlcatlons De\lce for the Deaf and 
the Department believes it would be inappropriate to abandon this statutoryterm at this time. 

Several commenters urged the Department to include in the definition of'auxillary aids and sen.ices' 
devices that are now available or that rray become available with emerging technology. The Department 
declines to do so in the rule. lhe Department, hov.ever, emphasizes that, although the defnltion would 
include "state of the arf' devices, public entities are not required to use the naves! or most advanced 
technologies as long as the auliliary aid or service that is selected affords effective communication. 

Subparagraph (2) lists elElmples of aids and services for making visually delivered materials accessible 
to persons v.ith visual impairments. Many commenters proposed eddlticnal examples, such as signage 
or mapping, audio description senices, secondary auditory programs, teiebralllers, and reading 
machines. Wiile the Department declines to add these !terrs to the list, they are auxiliary aids and 
services and may be appropriate depending onthe circumstances. 

Subparagraph (3) reers to acquisition or modification of equipment or devices. Several commenters 
suggested the addition of current technologlca innovations In microelectronics and corrputerized control 
systems (e.g., voice recognition sy.items, automatic dialing telephores, and lnfi'ared elevator and light 
control systems) to the list of auxiliary aids. The Department Interprets auxiliary aids and services as 
those aids and ser\ices designed to proloide effective communications, I.e., making aurally and visually 
delivered information available to persons wth hearing, speech, and \'ision impairments. Methods of 
making services, programs, or activities accessible to, or usable bl( Individuals with mobility or manual 
dexterity impairments are addressed by other sections of this part, including the pro\'ision for 
modifications in policies, practices, or procedures (§35.130 (b)(7)). 

Paragraph (b)(4) deals Wth other similar services and actions. Se\eral commenters asked br 
clartflcatlon that "similar services and actions" include retrieving items from shelves, assistance in 
reaching a marginally accessible seat, pushing e barrier aslce In order to provide an accessible route, or 
assistance In removing a sweater or coat. Wiile retrieving an item from a shelf might be an 'auxiliary aid 
or service' for a blind person W'lo could not locate the item without assistance, It mg ht ba a method of 
providing program access for a person using a W'leelchair v.ho could not reach the shelf or a 
reasonable modification to a sal~service policy for an individual v.ho lacked the abllltyto grasp the Item. 
As explained above, auxiliary aids and services are those aids and saNces required to pro\ide effective 
communications. Other brms of assistance are more appropriately addressed by other provisions of the 
final rule. · 

'Complete complaint." 'Complete complalnf is defined to include all the lnbrmatlon necessary to enable 
the Federal agency designated under subpcrt G as responsible br investigation of a complaint to initiate 
Its investigation. 

·current illegal use of drugs.· The phrase 'current Illegal use of drugs· is used in §35.131. Its meaning is 
discussed In the prearrole for that section. 

"Designated agency." The term "designated agency' Is used to refer to the Federal agency designated 
under subpart G ofthis rule as responsible br carrying out the administrative enforcement 
responslbllltles established bysubpart F of the rule. 

'Disability.' The definition of the term "disability" Is the same as the definltlo~ In the title Ill re~ulatlon 
codified at 26 CFR part 36. It is corrparable to the delnltlon of the term 'Individual with hand~caps' In 
section 7(6) of the Rehabilitation Act and section 60:{h) of the Fair Housing Act. lha Education and 
Labor Committee report makes clear that the anal}Sis of the term 'Individual with handicaps' by the 
Department of Health, Education, and \f\elfare (HE\f\I) In Its regulations Implementing section 504 (42 FR 
22665 (May 4, 1977)) and the anal}Sis by the Department of Housing and Urban De\elopment In Its 
regulation implementing the Fair Housing Arrendments Act of 1966 (54 FR3232 (Jan. 23, 1989)) should 

.i also apply fully to the term 'disability' (Education and Labor report at 50) . 

The use of the term 'disability' instead of 'handicap" and the term 'Individual with a disability' instead of 
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"individual with handicapS'·represents an effort by Congress to make use of up-to-date, currently 
accepted terrrinology. As with racial and ethnic epithets, tl"e choice of terms to apply to a person wth a 

.tiAlisabillty is overlaid with stereotypes, patronizing attitudes, ard other emotional connotations. Mmy 
~dividuals with disabilities, and organizations representi~ such indi'.iduals, object to the use of such 

terms as 'handicapped persorf or "the handicapped." In other recent legislation, Congress also 
recognized ttiis shit in terminology, e.g., by changing the name of the National Council on the 
Handicapped to the National Council on Disability(Pub. L. 100-830). 

In enacting the Americans with Disabilities Act, Congress concludEll that It was important for the current 
legislation to use terrrinology most in line with the sensibilities cf most Americans with disabilities. No 
change in delnition or substance is intended rnr should one be attributed to this change inphraseology. 

The term "disability" means, with respect to an indil.idual-

(A) A physical or mental impairment that substantially limits one or more of the major life activities of 
such Individual; 

(8) A record of such an impairment; or 

(C) Being regarded as haloing such an impairment. If an individual meets any one of these three tests, 
he or she is considered to be an indilidual with a disability for purposes of coverage under the 
Americans with Disabilities Act. 

Congress adopted this same basic definition of "disability," first used In the Rehabilitation Act of1973 
and.in the Fair Housing Amendments Act of 1988, for a number of reasons. First, it has v.orked well 
since ri,was adopted in 1974. Second, it wiuld not be possible to guarantee corrprehensiveness by 
proyiding a list of specific disabilities, especially because ne.v disorders may be recognized in the llture, 
as they.have since the deinition was first established in 1974. 

Test A-A physical or mental impairment that substantially limits one or more of the major life activities 
of such individual 

.hysical or mental Impairment. Under the first test, an indi'lidual must have a physical or mental 
impairment. As explained in paragraph (1 )(I) ofthe definition, "impairrnenr means any physiological 
disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or rrore of the following 
body systems: neurological; musculoskeletai; special sense orgais (which would include speech organs 
that are not re:spiratory such as vocal cords, sot palate, tongue, etc.); respiratory, including speech 
organs:· cardiovascular; reproductil.e; digestive; genitourinary; hemic and lymphatic; skin; and endocrine. 
It also means any mental or psychological disorder, such as mental retardation, organic brain S)fldrome, 
emotional or mental illness, and specifc learning disabilities. lhis list closely tracks the one used in the 
regulations for

1 
section 504 of the Rehabilitation Act d 1973 (see, e.g .. 45 CFR 84.3(j)(2)(i)). 

Many commenters asked that"traumatic brain injury" be added to the list in paragraph (1 )(I). lfaumatic 
brain injury is already included because it is a ph)Siological condition affecting one of the listed body 
systems, i.e., "neurological." Therefore, it was unnecessary to add the term to the regulation, which only 
provides representatil.e examples of physiological disordErS. 

It is not possible to Include a list ofall the specific conditions, contagious and noncontagious diseases, 
or infections that oould constitute ph~ical or mental impairments because of the difficulty of ensuring 
the comprehensiveness of such a list, particularly In fight of the fact that other conditions or disorders 
may be identified In the future. However, the list of examples in paragraph (1)(11) ofthe definition 
includes: orthopedic, \isual, speech and hearlngimpairments, cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, rental retardation, errotlonal Illness, 
specific learning disabilities, HIV disease (synptomatic or asymptomatic), tuberculosis; drug addiction, 
and alcoholism The phrase ·symptomatic or asymptomatic' was inserted in the tnal rule after "HIV 
disease' in response to commenters v.tio suggested the clarilcation was necessary. 

The examples of"physical or mental impairments" In paragraph (1)(11) are the same as those contained 
in many section 504 regulations, ex:ept for the addition of the phrase 'contagious and noncontagiou§ to 
describe the twas of diseases and conditions lncluclld, and the addition of"HIV disease (symptomatic 

•

or asymptomatic)" and 'tuberculosis" to the list of examples. These additions are based onthe 
mmittee reports, caselaYo( and official legal opinions interpretirg section 504. In Schoo/ Board of 

assau Countyv. Arline, 480 U.S. 273 (1987), a case imolving an individual with tuberculosis, the 
Supreme Court held that people v.ith contagious c:lseases are entitled to the protections aforded by 
section 504. Follov.ing the Arline decision, this Department's Office of Legal Counsel issued a legal 
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opinion that concluded that svnptomatlc HIV disease is an impairment that substantially limits a major 
life activity; therefore it has been included in the deli11tlon of disability under this part. The opinion also 
C?ncluded that as!fllptomatlc HN disease is an l111Jairment that substantially limits a major life activity, 
either because of1ts actual effect on the Individual with HIV disease or because the reections ofother 
people to individuals with HIV disease cause such indviduals to be treated as though theyare disabled. 
See Memorandum from Douglas W. Kmiec, Acting Assistant Attorney Gen era I, Office of Legal Counsel, 
Department of Justice, to Arthur B. Cuh.ehouse, Jr., Counsel to thePresident (Sept. 27, 1988), reprinted 
in Hearings on S. 933, the Arrericans with Disabilities Act, Beere the Subcomm. on the Handicapped of 
the Senate Comm. on Labor and Hurran Resources, 101 st. Cong., 1st Sess. 346 (1989). 

Paragraph (1)(iii) states that the phrase"physical or mental impairment" does not include horrosexuality 
or bisexuality. These conditions IJ\E!re never considered i111Jairments under other Federal disabilitylaws. 
Section 511 (a) of the statute makes clear that they are likewise not to be considered i111Jairments under 
the Americans with Disabilities Act. · 

Physical or mental impairment does not include slrrple physical characteristics, such as blue ei.es or 
black hair. Nor does it Include enlironmental, cultural, econanic, or other disadvantages, such as havng 
a prison record, or being poor. Nor is age a disability Similarly, the definition does not include corrmon 
personality traits such as poor )Jdgment or a quick terrper where these are not symptoms of a mental or 
psychological disorder. Hov.ever, a person lllho has these craracteristics and also has a ph)6ical or 
mental impairment may be considered as havng a disability for purposes of the Americans with 
Disabilities Act based on the irrpairment. 

Substantial Limitation of a Mljor Life Activity. Under Test A, the impairment must be one that 
"substantially limits a major life activity.' Major life activities include such things as caring or one's self, 
performing manual tasks, walking, seeing, hearing, speakirg, breathing, learning, and wrking. 

For example, a person v.tlo is paraplegic is substantiallylimited in the major life activity of walking, a 
person who Is blind Is substantially limited in the major life activity of seeing, and a person lllho is 
mentally retarded is substantially limited In the major life activity of learning. A person with traumatic 
brain Injury is substantially limited in the major Ille activities of caring for one's self, learning, and working 
because of memory deficit, confusion, contextual difficulties, and inability to reason appropriately. 

A person Is considered an lndilidual with a disability for purposes ofTest A, the first prong of the 
definition, when the individual's important life activities are restricted as to the conditions, manner, or 
duration under lllhich they can be pertirmed in comparison to most people. A person Wth a minor, trivial 
impairment, such as a sirrple infected finger, is not Impaired in a major life activity. A person who can 
walk for 1 O miles continuously is not substantially limited in walking merely because, on the ele1enth 
mile, he or she begins to eiperience pain, because most people v.ould not be able to VIEllk eleven miles 
without experiencing some discomfort. 

The Department received many comments on the proposed rules inclusion of the word 'temporary" in 
the definition of"disabllity.' The preamble indicated that irrpairments are not necessarilyexcluded from 
the definition of"disablllty' simply because they are temporary, but that the duration, or expected 
duration, of an impairment Is one factor that may properly be considered in detemining whether the 
impairment substantially limits a major life activity. The preamble recognized, hONever, that temporary 
impairments, such as a broken leg, are not conmonly regarded as disabilities, and only in rare 
circumstances would the degree ofthe limitation and Its e><pected duration be substantial. Ne1ertheiess, 
many commenters objected to inclusion ofthe word "temporary" both because it is not in the statute and 
because it is not contained in the defnition of "disability' set forth in the title I regulations ofthe Equal 
Employment Opportunity Commission (EEOC). The word 'temporary" has been deleted tom the final 
rule to conform with the statutory language. 

The question of whether a temporary impairment is a disability must be resolved on a case-by-case 
basis, taking into consideration both the duration(or expected duration) ofthe Impairment and the extent 
to which it actually limits a major life activity of the affected indMdual. 

The question of whether a person has a disability should be assessed v.ithout regard to the a1.Biiability of 
mitigating measures, such as reasonable rrodification or au>dllary aids and sei;-ices. For example, a 
person 'l'lith hearing loss is substantially\imited in the major life activity ?f h.eanng, even though the loss 
may be Improved through the use ofa hearing aid. Likewise, persons wth 1mpa1rments, such as 
epilepsy or diabetes, that substantially limit a major life activity, are covered und~r the trst prong of the 
definition of disability, even ifthe effects of the Impairment are controlled by medication. 

Many commenters asked that emlronmental Illness (also knowi as multiple chemical sensiti'loity) as well 

1100 
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as allergy to cigarette smoke be recognized as disabilities. llie Department, however, declines ~o state 
categorically that these types of allergies or sensitivities are disabilities, becaus~ the determnat1~n as to 

•

hether an impairment is a disability depends on v.hether, given the particular c1rcurratances at issue, 
e impairment substantially limits one or more major life activities (or has a history of, or is regarded as 
aving such an e1fect). 

Sometimes respiratory or neurological lmctionlng is so se-.erely affected that an individual will satisfy 
the requirements to be considered disabled undlr the regulation. Such an indllidual would be entitled to 
all of the protections aforded by the Act and this part. In other cases, individuals·may be sensitive to 
environmental elements or to smoke but their sensiti\lty will not rise to the level needed to constitute a 
disability. For example, their major life activity of breathing may be somewhat, but not substantially, 
impaired. In such circurrstances, the individuals are not disable:! and are not entitled to the protections 
of the statute despite their sensitillty to environmental agents. 

Jn sum, the determination as to Wiether allergies to cigarettesmoke, or allergies or sensltilities 
characterized by the commenters as environmental Illness are dlsatlllties covered by the regulation 
must be made using the sarre case-by-case analysis that Is applied to all other ph)Sical or mental 
impairments. Moreover, the addition of specific regulatory provisions relating to environmental illness In 
the final rule would be inappropriate at this tlrre pending future consideration ofthe issue by the 
Architectural and Transportation Barriers Corrpliance Board, the Bwironmental Protection Agency, and 
the Occupational Saety and Health Adrrinistration of the Department of Labor. 

Test B-A rec.ord of such an impairment 

This test is intended to co-.er those vtio have a record of an impairment. As explained In paragraph (3) 
of the rule's definition of disability, this includes a person Wio has a history of an impairment that 
substantially limited a major life activity, such as sorreone vtio has recovered from an impairment. It 
also includes persons Wio have been misclassified as having an impairment. 

This provision is included in the defnltion in part to protect individuals who have recovered from a 
physical or mental impairment that previously substantially limited them in a major life activity. 

-

Discrimi.nation. on the basis of such a past Impairment is prohibited. Frequently occurring e>1amples of 
e first group (those v.ho have a history of an Impairment) are persons with histories of mental or 
motional illness, heart disease, or cancer; e:emples of the second group (those Wio have been 

misclassified as having an impairment) are persons v.ho have been misclassified as having mental ; 
retardation or mental illness. 

Test 0-Seing regarded as haling such an ifll'.lairment 

This test, as contained In paragraph (4) ofthe definition, Is intended to co-.er persons vtio are treated by 
a public entity :os having a physical or mental impairment that substantially limits a major life activity. It 
applies vtien e person is treated as ifhe or she has an impairment that substantially llmlts a major life 
activity, regardless of whether that person has an irrpairment. 

The Americans with Disabilities Act uses the sarre 'regarded aS' test set forth in the regulations 
implementing ~action 504 ofthe Rehabilitation Act. See, e.g., 28 CFR 42.540{k)(2)(11.;, which provides: 

(iv) 'Is regarded as having an impairmenr means (A) Has a physical or mental impairment that does not 
substantially limit major life activities but that is treated bya recipient as c1J1stituting such a !irritation; (B) 
Has a physical or mental Impairment that substantially limits major life activities only as a result of the 
attitudes of others toward such Impairment; or (C) Has none ofthe impairments defined in paragraph (k) 
(2)(1) of this section but Is treated bya recipient as having such an impairment. 

The perception of the covered entity is a key element of this test. A person v.ho perceives himself or 
herself to have ,an impairment, but does not ha-.e an impairment, and is not treated as ifhe or she has 
an Impairment, Is not protected under this test. 

A person 'AOUld be covered under this test lfa public entity refused to serve the person because It 
perceived that the person had an irrpalrment that lim~ed his or her enpyment of the goods or services 
being offered. 

A,or example, persons wth severe bums often encounter discrirrination In community activities. resulting 
~ substantial lirritation of major life activities. These persons v.ould be covered under this test based on 

the attitudes of others towards the impairment, even if they did not view themselves as "impaired.' 
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The rationale for this third test, as used In the Rehabllltatim Act of 1973 Was articulated by the Supreme 
Court In Arline, 480 U.S. 273 (1987). lhe Court noted that althoi.gh an Individual may have an 
Impairment that does not in act substantially limit a·major life activity, the reaction of others may prove 
just as disabling. "Such an impairment might not diminish a person's ph)elcal or mental capabilities; rut 
could nevertheless substantially limit that person's ability to work as a result of the negative reactions of 
others to the Impairment.' Id. at 283. The Court concluded that, by Including this test in the Rehabilitation 
Acts definition, 'Congress acknowedged that socieljls accumulated myths and fears about disability 
~~.diseases are as handicapping as are thephysical limitations that flow from actual impairment.," Id. at 

Thus, a person v.ho is denied ser\1ces or- benefits by a public entity because cifmyths, fears, and 
stereotypes associated wth disabilities oolild be covered under this third test v.hether or not the 
person's physical or mental condition v.ould be considered a dlsabilityunder the first or second test In 
the definition. 

If a person is rel..rsed admlttance on the basis of an actual or perceiwd physical or mental condition, and 
the public entity can articulate no legitimate reason for the refusal (such as eilure to meet eligibility 
criteria), a perceived concern about admtting persons wth disabilities could be lnerred and the 
individual would qualify for coverage under the 'regarded as" test A person Wio Is covered because of 
being regarded as haling an Impairment Is riot required to show that the public entiljls perception Is 
inaccurate (e.g., that he wli be accepted by others) In order to receive benefits from the public entity. 

Paragraph (5) of the de1inltlon lists certain conditions Iha are not Included v.ittiln the definition of 
'disability.' The excluded conditions are: Transvestism, transsexualism, pedophilia, exhibitionism, 
voyeurism, gender Identity disorders not.l'llS\Jltlng tom.p~ysii:;al Impairments, other s.exual behavior 
disorders, compulsive gambling, kleptomania, pyromania, and psychoactive substance. usa disorder$ 
resulting from current illegal use of drugs .. Unll~e homosel<l.!1111ty §1.nd. blseXl./allty, ,whicn are not .. . 
considered impairments under either section 504 or the l!oiericans with Dlsa.bilities Act (see the . . . • ... , .• __ ... 
definition of "disability," paragraph (1 )(iv)), the conditions listed In paragraph (5), eiciept for transvestism, 
are not necessarily excluded as iflllairments under section 50!. (Transvei;tlsm.was excluded from the 
deflnltion of disability for section 504 by the Fair Housing .Amendmeri.ts Act of 1988; Pub. L. 100-430, 
section 6(b)). · ' · · · · ' ·. ' 

'Drug.' The definition of the term 'drug' is taken li'om.secti~n 510/d)(2f°ofthe ADA. · 

"Facility.' 'Facility" means all or any portion of buildings, structures, sites, corrplexes, equipment, rolling 
stock or other comeyances. roads, walks, passageways, parking lots, or other real or personal proparlJI 
including the site vilere the building, propem structure, or equipment is located. It lnclu,.~~s both .indoor 
and outdoor areas Wiere human-constructed improvements, structures, equiprrent. or property have 
been added to the natural emironmenl 

Commenters raised questions about th~ applicablliiyof th.I~ pari16 ~bi1..lties '(,p~ratedin mobile facilities, 
such as bookmobiles or mobile health screening units. Su:h activities would be covered by the . . 
requirement for program accessibility in §35.150, and v.ould be included in the defnitlon of 'facility" as 
'other real or personal propem' although stand,ards f;lr new i:onstruction and alteralons of ~uch 
facilities are not yet included in the acce'ssibllltYstariclards adopt!=!d by §35.151. Sections 35~ 150 ard 
35.151 speclically address the obligations ofpubllC' entitles to ensure accessibllltyby providing curb· 
ramps at pedestrian v.elkways. 

"Historic preservation programs" and 'Historic properties" arE!° dafili$d lri ordef to aid in the Interpretation . 
of §§35.150 (a)(2) and (b)(2), \lhich relate to accessibiiitycif hlstortc•'preseivation prcigra~· .. and §35.151 . 
(d), which relates to the alteration ciftilstoric properties. · · · · ·· · ·.' · · · · · · 

'~ .. ' 

'Illegal use of drugs.' The definition of,'.lllegal. use of drugs" is t!lken from section 510(d)(1) of the Act 
and clarifies that the term includes the Illegal u·se of one or mcire 'drugs. · .. · · .. · · · · · 

·:··' . ' .. - .. . . . ~-: . .., ' 

"Individual with a disability" means a parson v.ho has a dlsablilty but does not irclude an 1ridlvid~af Wtio 
Is currently Illegally using drugs, v.he~ the public entity acts on the basis of such use. Th~ phrase 
"current Illegal use of drugs' Is exp'.~,i,ned In §35.1~\,: · · . , _: .:· · · • · · · - ' · ... ' ' · · 

'Public entity.' The term "public entity" is defined In accordance vJth se.ctic:in 201 (1) ofthe ADA as .any 
State or loeal gowmment; any d.~Pl\t.llTlent, agency,. special purpo~~ d1str1cl, or o~er instrunentahty of a 
State or States or local go-.emment; orthe•Natlonal Railroad Passenger. Corporation; and·anycom.muter 
authority (as defined In section 103(8) ofth~' Rall Pa_s~e~e: Service A~~). _' · .·· · · ''~. . · ..•... · · 

. .' f. . _; : • - . " ~ .- . - ' - . • . . • • . . .. 
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"Qualified individual with a disability." The definition of"qualified individual with a disability' is taken from 
section 201 (2) of the Act, v.tiich is derived from the definition of "qualified handicapped persorf In the 

-

epartment of Health and Human Services' regulation Implementing section 504 (45 CFR §84.3(k)). It 
ombines the definition at 45 CFR 84.3(k)(1) flr employment ("a handicapped person W'lo, with 

reasonable accorrmodatlon, can perflrm the essential functions of the job in question") with the 
definition for other services at 45 CFR 84.3(k)(4) (a handicapped person W'lo meets the essentia 
eligibility requirements for the receipt of such services"). 

Some comm enters requested clarifcation of the term "essential eligibility requirements." Because of the 
variety of situations in v.hich an indil.idual's qualifications will be at issue, it is net possible to include 
more specific criteria in the definition. The 'essential eligibility requirements" for participation in sorre 
activities covered under this part may be minimal. For example, most public entities provide information 
about their operations as a public serlice to anyone who requests It. In such situations, the only 
"eligibility requiremenr for receipt of such information would be the request flr it. Where such 
information is provided by telephone, even the ability to use a voice telephone is not an "essential 
eligibility requirement," because §35.161 requires a public entityto provide equally effective 
telecommunication systems for individuals with Impaired hearing or speech. 

For other acti~ties, identification of the 'essential eligibility requirements" may be more complex. Where 
questions of safety are involved, the principles establisl"ed in §36.208 ofthe Departmenfs regulation 
implementing title Ill of the ADA, to be codiied at 28 CFR, part 33, will be applicable. That section 
implements section 302(b)(3) ofthe Act, which provides that a public accommodation is not required to 
permit an individual to participate In or beneft from the goods, services, facilities, prlllileges, advantages 
and accommodations of the public accommodation, If that Individual poses a direct threat to the health or 
safety of others. 

A "direct threar is a significant risk to the health or saety of others that cannot be eliminated by a 
modification of policies, practices, or procedures, or bythe provision of auxiliary aids or services. In 
School.Board of Nassau Countyv. Arlina, 480 U.S. 273 (1987), the Suprerre Court recognized trat 
there is a need to balance the interests ofpeople with disabilities against legltirrete concerns br public 
safety. Although persons v.ith disabilities are generally entitled to the protection ofthis part, a person 
who poses a signifcant risk to others wil not be "qualified,' if reasonable modifications to the public 

-ntity's policies, practices, or procedures wll not eliminate that risk. . 

The determination that a person poses a direct threat tothe health or salaty of others may not be based 
on generalizations or stereot)pes about the e1fects of a particular disability. It must be based on an 
individualized assessrrent, based on reasonable j.Jdgment that relies on current rradical ellidence or on 
the best available objective evidence, to deterrrine: the nature, duration, and se1.0rity of the risk; the 
probability \hat the potential inj.Jry Will actually occur; and v.hether reasonable modifications of policies, 
practices, or procedures wil mitigate the risk. This is the test established bythe Supreme Court in Arline. 
Such an inquiry is essential if the law is to achieve its goal of protecting disabled indi\iduais 1Tom 
discrimination based on prej.Jdice, stereotypes, or unfounded fear, while giving appropriate v.eight to 
legitimate concerns, such as the need to a'llid exposing others to signifcant health and salaty risks. 
Making this assessrrent will not usually require the serllices of a physician. Sources tir medical 
knowledge include guidance tom public health authorities, such as the U.S. Public Health Serice, the 
Centers for Disease Control, and the National Institutes ofiHealth, including the National Institute of 
Mental Health. 

"Qualified interpreter.' The Department received substantial corrment regard trig the lack of a definition 
of "qualified interpreter." The proposed rule defned auxiliary aids and services to include the statutory 
term, 'qualified interpreters' (§35.104), but did not defne it. Section 35.16J requires the use of auxiliary 
aids including qualiied interpreters and corrmenters stated that a lack of guidance on Wiat the term 
means would create confusion among those trying to secure interpreting serlAces and often result in less 
than effective communication. 

Many commenter~ were concerned that, wthout clear guidance on the issue of"qualified" interpreter, 
the rule oould be interpreted to rrean 'available, rather than qualifed' interpreters. Some claimed that 
few public entities v.ould understand the diference between a qualified interpreter and a person W'lo 
simply knows a few signs or how to fingerspeil. 

In order to clarify what is meant by 'qualified interpreter" the Department has added a defnition of the 
term to the final rule. A qualified interpreter means an interpreter who is able to interpret efectively, 

aaccurateiy, and 1mpart1aliy both receptively and expressively, using any necessary specialized 
W';'.ocabulary. T~is definitio~ focuses on the actual ability of the interpreter in a particular interpreting 

context to facilitate effective communication betv.een the public entity and the indil.iduai with disabilities. 
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Public comment also revealed that public entitles ha10 at times asked persons Wio are deaf to provide 
family members or friends to interpret. In certain circu1TBtances, no!Ydthstandlng that the family member 
of friend is able to interpret or is a certifed interpreter, the family member or friend may not be qualified 
to render the necessary interpretation because offactors such as arrotional or personal ln\Olvement or 
cons_iderations of confidentiality that may adversely affect the ability to interprereffectlvely, accurately, 
and impartially.· 

The definition of "qualified Interpreter' in this rule does not imelidate or limit standards br interpreting 
services of any State or local law that are equal to or rrore stringent than those imposed by this 
definition. For instance, the defnitlon would not supersede any requirement of State law for use of a 
certified interpreter In court proceedings. 

"Section 504.' The Department added a delnltion of "section 504' because the term is used extensively 
in subpart F of this part. 

"State." The definition of"State" is identical to the statutory definition in section 3(3) ofthe ADA. 

Section 35.105 Se/~evaluation 

Section 35.105 establishes a requirerrent, based on the section 504 regulations or federally assisted 
and federally conducted prograrra, that a public ertity evaluate its current policies and practices to 
identify and correct any that are not consistent Vllth the requirements of this part. As noted In the 
discussion of§35.102, actllJlties covered by the Department ofTransportatlon's regulation lrrplementing 
subtitle B of title II are not required to be included In tte self-evaluation required by this section. 

Experience has derronstrated the selJ.evaluation process to be a 1Bluable means of establishing a 
working relationship wth individuals with disabilities, v.hich has promoted both effective and efficient 
implementation of section 504. The Department expects that It will likewise be useti.11 to public entities 
newly covered by the ADA. 

All public entities are required to do a selfevaluatlon. Hov.ever, only those that employ 50 or more 
persons are required to rrelntain the selJ.evaluation on file and make it available fer public Inspection fer 
three years. The number 50 was derived from the Department of Justice's section 504 regulations br 
federally assisted prograrrs, 28 CFR 42.505(c). lhe Department received comments critical of this 
limitation, some suggesting the requirerrent apply to all public entities and others suggesting that the 
number be changed tom 50 to 15. The final rule has not been changed. Although many regulations 
implementing section 504 br federally assisted prograrrs do use 15 employees as the cut-off for this 
record-keeping requirement, the Department believes that It would be inappropriate to eltend it to those 
smaller public entities co10red by this regulation that do rot receive Federal financial assistance. lhis 
approach has the benaft of minimizing paparv.ork burdens on small entities. 

Paragraph (d) prolJldes that the selJ.evaluatlon required by this section shall apply only to programs not 
subject to section 504 or those policies and practices, suth as those in\IJlving communications access, 
that have not already been included in a selievaluation required under an e>isting regulation 
implementing section 504. Because m>st self-evaluations v.ere done from five to twelve years ago, 
however, the Department expects that a great meny public entities will be reexamining all of their 
policies and prograrrs. Programs and functions may have changed, and actions that >1ere supposed to 
have bean taken to corrply with section 504 may not have been fully implemented or may no longer be 
effective. In addition, there ha10 bean statutory amendments to section 504 Wiich have changed tl"e 
coverage of section 504, particularlythe Civil Rights Restoration Act of 1987, Public Law No. 100-259, 
102 Stat. 28 (1988), Wilch broadened the definition of a covered "program or activity." 

Several commenters suggested that the Departrrent clarify public entitles' liability during the one-year 
period fer compliance with the self-evaluation requirement. The self-evaluation requirement does not 
stay the effective date of the statute nor of this part. Public entities are, therebre, not shielded tom 
discrimination claims during that time. 

Other commentars suggested that the rule require that e-ery self-evaluation include an e>amlnation of 
training efforts to assure that lndiliduals with disabilities are rot subjected to discrirrination because of 
insensitivity, particularly in the law enforcement are~. Although ~he D~partment has not a~dad such a 
specific requirement to the rule, it v.ould be appropriate br public ent1t1es to evaluate training _e1fort_s 
because, in many cases, lack of training leads to discrirrinatory practices, even when the policies in 
place are nondiscrirrinatory. 

Section 35.106 Notice 
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Section 35.106 requires a public antityto disseminate sufficient information to applicants, participants, 
beneficiaries, and other Interested persons to in6rm them of the rights and protections afor~ed by the 

-

DA and this regulation. Mlthods of providing this information in?lude, 1br exampl~. the pubh~at1on of. 
formation in handbooks, rranuals, and parrphlets that are distributed to the public to descnbe a pullic 

entity's programs and activities; the display of informative posters In ser\ice centers and other pu.blic 
places; or the broadcast ofinformation by television or radio. In providing the-notice, a public entity must 
comply with the requirements for effective communication In §35.160. The preamble to that section gl1.es 
guidance on howto effectively communicate with individuals with disabilities .. 

Section 35. 107 Designation of Responsible Empliyee and Adoption of Grievance Procedures 

Consistent ""1th §35.105, selJ.evaluation, the final rule requires that public entities wth 50 or more 
employees designate a responsible enployee and adopt grievance procedures. Wost of the commenters 
who suggested that the requirerrent that sel~valuation be maintained on lie for three years not be 
limited to those en-ploying 50 or more persons made a similar suggestion concerning §35.107. 
Commenters recommended either that all public entities be sulject to §35.107, or that'50 or more 
persons" be changed to"15 or more persons.' As explained in the discussion 01§35.105, the 
Department has not adopted this suggestion. 

The requirement for designation of an employee responsible for coordination of efforts to carry out 
responslblllties under this part is deri1ed from the HEW regulation implementing section 504 in Merally 
assisted programs. The requirement for designation ofa particular employee and dissenination of 
information about howto locate that errployee helps to ensure that lndi\iduals dealing IMth large 
agencies are able to easilyfind a responsible perscn who is familiar with the requirements of the Act and 
this part and can communicate those requirerrents to other individuals In the agency who may be 
unaware of their responsibilities. This paragraph in no way limits a public entitys obligation to ensure 
that all.of.its employees comply with the requirements of this part, but it ensures that any failure by 
individ!Jal employees can be prorrptly corrected by the designated employee. 

Section 35.107(b) requires public entities 1/ith 50 or more employees to establish griei.ance procedures 
for resolving complaints of violations of this part. Similar requirements are found in the section 504 
regulations for federally assisted programs (see, e.g., 45 CFR 84. 7(b)). The rule, like the regulations f:>r 

8iderally assisted programs, provides for investigation and resdution of complaints by a Federal 
9nforcement agency. It is the view of the Department that public entities sub~ct to this part should be 

required to establish a rrechanism for resolution of complaints at the local level without requiring the 
complainant to resort to the Federal conplaint procedures established under subpart F. Conplainants 
would .not, howaver, be required to ellheust the public entitys grievance procedures bef:>re filing a 
complaint under subpart F. Delayin filing the complaint at the Federal level caused by pursuit of the 
remedies available under the grie1ance procedure v.ould generally be considered good cause br 
extending the time allowed for filing under §35.170(b). 

Subpart 8-Genere/ Requirements 

Section 35. 130 General Prohibitions Against Discrimination 

The general prohibitions against dlscrirrination In the rule are generally based on the prohibitions in 
existing regulations lrrplementing section 504 and, tterefore, are already familiar to State and local 
entities covered by section 504. In addition, §35130 Includes a nuniler of provisions derived from title Ill 
of the Act that are irrplicit to a certain degree in the requlranents of regulations implementing section 
504. 

Several commenters suggested that this part should inclual! the section of the proposed title Ill 
regulation that implemented section 309 ofthe Act, which requires that courses and eJeminations 
related to applications. licensing, certifcatlon, or credentialing be provided in an accessible place and 
manner or that altemati1e accessible arrangerrents be made. The Department has not adopted this 
suggestion. The requirements of this part, including the general prohibitions ofdiscrimination in this 
section, the program access requirements of subpart D, and tre communications requirements of 
subpart E. apply to courses and e>aminations provided by public entities. The Department considers 
these requirements to be sufficient to ensure that courses and examinations administered by public 
entitles meet the requirements of section 309. For e>ample, a public entity offering an examination must 
ensure that roodiflcations of policies, practices, or procedures a the provision of auxiliary aids and 
services furnish the indilidual with a disability an equal opportunity to demonstrate his or her knowedge 

A;r ability. Also, any examination specially designed br individuals with dlsablllties must be offered as 
9otten and in as timely a manner as are other eiaminations. Further, under this part, courses and 

examinations must be offered In the most integrated settlrg appropriate. The analysis of §35.130(d) is 
relevant to this deterrrination. · 
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A number of commenters asked that the regulation be snended to require training oflaw enforcement 
personnel to recognize the diference betv.een criminal activity and the effects of seizures or other 
disabilities such as rrental retardation, cerebral pals)( traumatic brain Injury, mental Illness, or deaness. 
Several disabled commenters gave personal statements about the abuse they had received at the 
hands of law enforcement personnel. Two organizatlors that commented cited the Judiciary report at 50 
as authority to require law enforcement training. 

The Department has not added such a training reqtirement to the regulation. Discrlrrinatory arrests and 
brutal treatment are already unlawful police activities. The general regulatory obligation to modify 
policies, practices, or procedures. requires !av.enforcement to make changes In policies that result in 
discriminatory arrests or abuse ofindlvlduals with disabilities. Under this sEciion law enforcement 
personnel IM!Uld be required to make appropriate e'forts to determine whether perceived strange or 
disruptive behavior or unconsciousness is the result ofa disability. The Department notes that a nurriber 
of States have attempted to address the problem of arresting disabled persons flr noncriminal conduct 
resulting from their disability through adoption of the Uniform Duties to Disabled Persons Act, and 
encourages other jJrlsdictlons to consider that approa:h. 

Paragraph (a) restates the nondiscrirrination mandate of section 202 of the ADA. The remaining 
paragraphs in §35.130 establish the genll!ll principles for analyzing whether any particular action of the 
public entity violates this mandate. 

Paragraph (b) prohibits 01ert denials of equal treatment of Individuals with disabilities. A public entity 
may not refuse to provide an Individual with a disability with en equal opportunity to participate In or 
benefit from its program simply because the person has a disatllity. 

Paragraph (b)(1)(1) prmAdes that it Is discrininatory to deny a person V>ith a disability the right to 
participate in or benelt from the aid, benefit, or service provided by a public entity. Paragraph (b)(1)(il) 
provides that the aids, benefts, and ser.iices provided to persons V>ith disabilities must be equal to those 
provided to others, and paragraph (b)(1 }(iii) requires that theaids, benefits, or services provided to 
individuals with disabilities rrust be as effective in affording equal opportunity to obtain the same result, 
to gain the same benefit, or to reach the same level of achievement as those prol.1ded to others. These 
paragraphs are taken tom the regulations implementing section 504 and simply restate principles long 
established under section 504. 

Paragraph (b)(1)(i.., permits the public entity to develop separate or different aids, benetts, or services 
when necessaryto provide individuals with disabilities V>ith an equal opportunityto participate in or 
benefit from the public entitYs programs or activities, but only when necessary to ensure that the aids, 
benefits, or services are as effective as those prol.1ded to others. Paragraph (b)(1)(M must be read In 
conjunction with paragraphs (b)(2), (d), and (e). E1Sn when separate or different aids, benefts, or 
services would be more effective. paragraph (b)(2) pro\ides that a qualified individual with a disability 
still has the right to choose to participate in the programthat is not designed to accorrmodate individuals 
with disabilities. Paragraph (d) requires that a public entityadminister services, programs, and activities 
in the most integrated setting appropriate to the neads of qualified individuals with disabilities. 

Paragraph (b)(2) specifes that, notwithstanding the ellistence of separate or different programs or 
activities provided in accordance wth this section, an lndllAdual with a disability shall not be denied the 
opportunity to participate in such prograrTS or activities that are not separate or dlferent. Paragraph (e), 
which is derived from section 501 (d) of the Americans V>ith Disabilities Act, states that nothing in this part 
shall be construed to require an indilidual with a disability to accept an acconmodation, aid, serl.1ce, 
opportunity, or benefit that he or she chooses net to accept. 

Taken together, these pr6\islons are intended to p-ohibit exclusion and segregation ofindividuals with 
disabilities and the denial ofequal opporturities enjoyed by others, based on, arrong other things, 
presumptions, patronizing attitudes, ears, and stereot)pes about indil.1duals with disabilities. Consistent 
with these standards, public entities are required to eisure that their actions are based on acts 
applicable to indi\Adu.als and not on presurrptlons as to what a class of individuals with disabilities can or 
cannot do. 

Integration is fundamental to the purposes ofthe Americans with Disabilities Act. Prol.1slon of 
segregated accorrrnodatlons and serl.1ces relegates persons with disabilities ~?.second-class status. For 
example, It would be a violation of this provision to require persons with dl~~b1hbes to eat in the ba~k 
room of a government cafeteria or to refuse to allow a pers~n ~t~ a dlsab1h~the full use of recreation or 
exercise facilities because of stereotypes about the persons ability to part1c1pate. 

Many commenters objected to proposed paragraphs (b)(1 )(ill and (d) as allowing continued segregation 
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of individuals' with disabilities. The Department recognizes that i:romoting integration of individuals with 
disabilities into the rrainstream of society Is an important objective of the ADA and agrees that, in rrost 

-

stances, separate prograrrs for individuals with disabilities wll not be permitted. Nevertheless, section 
04 does pemit separate programs In limited circumstances, and Cmgress clearly intended the 

regulations issued under title II to adopt the stancirds of section 504. Furtherrrore, Congress included 
authority for separate programs in the speciic requirements of title Ill of the Act. Section 302(b)(1)(A)(lii) 
of the Act provides for separate benelts in language similar to that in §35.130(b)(1 )(i\.j, and section 302 
(b)(1 )(B) Includes the same requirement for "the most Integrated salting appropriate' as in §35.130(d). 

Even when separate prograrrs are permitted, individuals with disabilities cannot be denied the 
opportunity to participate in program; that are not sepirate or different. This is an important and 
overarching principle ofthe Americans with Disabilities Act. Separat~ special, or different programs that 
are designed to prolide a benefit to persons wth disabilities cannot be used to restrict the participation 
of persons Vvith disabilities in general, integrated actiVties. 

For example, .a person l'.ho is blind may wish to decline participatirg in a special museum tour that 
allows persons to touch sculptures in an e:biblt and instead tour the emibit at his or her owi pace Vvith 
the museum's recorded tour. It is not the intent ofthis section to require the person who is blind to avail 
himself or herself of the special tour. II/edified participation br persons with disabilities must be a choice, 
not a requirement. 

in addition, it v.ould not be a violation of this section for a public entity to offer recreational program; 
specially designed for children wth mobility impairments. Hov.ever, it would be a violation of this section 
if the entity then excluded these children tom other recreational services for which they are qualified to 
participate when these sari.ices are made available to nondlsabied children, or ifthe entity required 
children with disabilities to attend onlydesignated i:rograms. 

Ma~y commenters asked that the Departrrent clarify a public entity's obligations wthin the integrated 
program.when it offers a separate programbut an individual with a disability chooses not to participate in 
the separate program It is impossible to make a blanket statement as to what level of auxiliary aids or 
modifications 1'.t!Uld be required in the· integrated prqiram. Rather. each situation must be assessed 
individually. The starting point is to question v.hether the separate program is in fact necessary or 

Appropriate for the Individual. Assurring the separate program would be appropriate bra particular 
.. dlvidual, the. extent to which that individual must be provided with modifications In the integrated 

program will depend not only on what the individual needs but also on the linitations and deenses of 
this part. For example, it may constitute an· undue burden or a public accommodation, which provides a 
full-time interpreter in its special guided tour or individuals Vvith hearing Impairments, to hire an 
addltionepnterpreter br those individuals who choose to attend the integrated program The Department 
cannot ldentio/ categorically the level of assistance or aid required in the integrated program 

Paragraph (b)(1)M provides that a public entity may not aid or perpetuate discrtrrination against a 
qualified individual with a disability by providing signlticant assistance to an agenc~ organization, or 
person that discrirrinates on the basis of disability In providing any aid, benefit, or service to 
beneficiaries of the public entity's program. This paragraph is taken tom the regulations implementing 
section 504 br federally assisted programs. 

Paragraph (b)(1)(vi) prohibits the public entity from denying a qualified individual with a disability the 
opportunity to participate as a rT"ember of a planning or advisory board. 

Paragraph (b)(1 )(vii) prohibits the public entity from limiting a qualified individual with a disability in the 
enjoyment of any right, privilege, advantage, or opp:>rtunity enjoyed by others receiving any aid, benefit, 
or service. 

Paragraph (b)(3) prohibits the public entityfrom utilizing criteria or rT"ethods of administration that deny 
individuals with disabilities access to the public enti$ services, programs, and activities or that 
perpetuate the dlscrlllination of another public ertity, if both public entities are subjlct to common 
administrative control or are agencies ofthe sama State. The phrase 'criteria or methods of 
administration" refers to official written policies of the public entity and to the actual practices of the 
public entity. This paragraph prohibits both blatantlyexclusionary policies or practices and nonessential 
policies and practices that are neutral on their lice, but deny Individuals with disabilities ari e1fective 
opportunity to participate. This standard is consistent wth the interpretation of section 504 by the U.S. 
Supreme Court In Alexanderv. Choata, 469 U.S. 287 (1985). The Court in Choate explained that 

Anembers of Congress made numerous staterT"ents during passags of section 504 regarding elininating 
~rcMectural barriers, prolidlng access to transportation, and elminating discriminatory effects of job 

qualification procedures. The Court then noted: 'These statements 1'.t!uld ring hollow if the resulting 
legislation could not rectlt-' the harms resulting fi'om action that discriminated by effect as v.ell as by 
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design." Id. at 297 (footnote omitted). 

Paragraph (b)(4) speclfcally applies the prohibition enurt:iated In §35.130(b)(3) to the process of 
selecting sites br construction of new facilities or selecting elisting facilities to be used by the public 
entity. Paragraph (b)(4) does not applyto construction ofaddltional buildings at an e~sting site. 

Paragraph (b)(5) prohibits the public entity in the selection of procurement contractors, li"om using 
criteria that subject qualified individuals with disabilities to dlscrirrination on the basis of disability. 

Paragraph (b)(6) prohibits the public entityfrom discriminating against qualified individuals with. 
disabilities on the basis ofdlsability in the granting ofiicenses or certification. A person is a "qualified 
individual with a disability' with respect to licensing or certifcation if he or she can rreet the essential 
eligibility requirements for receiving the license or certiication (see §35.104). 

A number of commenters were troubled by the phrase "essential eligibility requirements" as applied to 
State licensing requirerrents, especially those for health care professions. Because ofthe 118riety of 
types of programs to which the definition of "qualified individual with a disability' applies, it is not possible 
to use more specific language in the defnition. The phrase 'essential eligibility requirements." however, 
is taken from the definitions in the regulations irrpiementing section 504, so caselawunder section 504 
will be applicable to its interpretation. In Southeastern Community Co//egev. Davis, 442 U.S. 397, br 
example, the Suprerre Court held that section 504 cbes not require an institution to"lower or effect 
substantial modifications of standards to accomnodate a handicapped person; 442 U.S. at 413, and 
that the school had established that the piairllff was not 'qualified' because she 110.s not able to 'serve 
the nursing proi!ssion in all custorrery ways,' id. Whether a particular requirerrent is "essentiar will, of 
course, depend on the acts of the partlcular case. 

In addition, the public entity may not establish requirerrents for the programs or activities of licensees or 
certified entitles that subj:lct qualified individuals with disabilities to discrimination on the basis of 
disability. For example, the public entity must comply with this requirement when establishing saety 
standards lbr the operations ofiicensees. in that case the public entity must ensure that standards that it 
promulgates do not discrirrinate against the errployment of qualified individuals with disabilities in an 
impermissible manner. 

Paragraph (b)(6) does not e>tend the requirements of the Act or this part directly to the programs or 
activities of licensees or certlfed entities themselves. The programs or activities of licensees or certiied 
entities are not therrselves programs or activities of the public entity merely by virtue of the license or 
certificate. · 

Paragraph (b)(7) is a speciic application of the requirement under the general prohibitions of 
discrimination thet public entities rrake reasonable modlflcations in policies, practices, or procedures 
where necessary to avoid discrimination on the basis ofdlsablllty. Section 302(b)(2)(A)(ii) of the ADA 
sets out this requlrerrent specifically for public accorrmodations cowrad by title Ill of the Act, and the 
House Judiciary Committee Report directs the Attorney General to inclu::le those speclfc requirements 
in tha title II regulation to the e>tent that they do not conflict with the regulations irrplementing section 
504. Judiciary report at 52. 

Paragraph (b)(8), a newparagraph not contained inthe proposed rule, prohibits the inpositlon or 
application of eligibility criteria that screen out or tend to scre111 out an indi'lidual with a disability or any 
class of individuals with disabilities tom fully and equally enjoying any serllica, program, or activity, 
unless such criteria can be shovn to be necessary for the provision of the service, program, or activity 
being offered. This prohibition Is also a specifc appllcatioo of the general prohibitions of discrimination 
and is based on section 302(b)(2)(A)(i) ofthe ADA. It prohibits owrt denials of equal treatment of 
individuals with disabilities, or establishrrent of exclusi110 or segregative criteria that 1M>uid bar 
Individuals with disabilities from participation in ser\ices, benefits, or activities. 

Paragraph (b)(B) also prohibits policies that unnecessarli~mpose requirem:ints or burdens on 
individuals with disabilities that are not placed on otters. For example, public entlUes rrey ~ot require 
that a qualified individual with a disability be accompanied ~y an a~endant. A public en_t1ty1s ~ot, . 
however, required to proliide attendant care, or assistart:e m tolletin~, ~a~ing, ?r dre~smg to 1ndlliduals. 
with disabilities, except In special circurrstances, such as Wiere the 1nd1v1dual 1s an inmate of a custodial 
or correctional institution. 

; In addition, paragraph (b)(B) prohibits the ir1'position of criteria that "tend to" s~reen out an indi'lidual with 
a disability. This concept, v.tiich is derived from current regulati?ns urder .section 504. (see, .e.g., 45 
CFR 84.13), makes it discriminatory to impose policies or critena that, W11ie not creat1rg a direct bar to 
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individuals with disabilities, indirectly prevent or limit their ability to participate. For example, requiring 
presentation ofa driver's license as the sole rreans of identification for purposes ofpeying by check 

-

ould violate this section in situations Wiere, for example, individuals with severe vision impairments or 
evelopmental disabilities or epilepsyare ineligible to receive a driver's license and the use of an 

alternative means of identification. such as another ptDto l.D. or credit card, is 13aslble. 

A public entity may, however, Impose neutral rules and criteria tha screen out, or tend to screen out, 
Individuals with disabilities if the criteria are necessaryfor the safe operation of the program in question. 
Examples of safety qualifications that v.ould be justifiable in appropriate circumstances v.ould Include 
eligibility requirements for drivers' licenses, or a requ·1rerrent that all participants in a recreaional rafting 
expedition be able to rreet a necessary level of swimming proficiency. Safety requirements must be 
based on actual risks and not on speculation, stll!eotypes, or generalizations about indiliduals with 
disabilities. 

Paragraph (c) proi.ides that nothing in this part prohibits apublic entity from providing benefits, services, 
or advantages to individuals with disabilities, or to a paticular class of individuals with disabilities, 
beyond those required bythis part. It is derived from a provision in the section 504 regulations that 
permits programs conducted pursuant to Federal statute or Eiecutive order that are designed to benelt 
only individuals v.ith disabilities or a gi\9n class of individuals v.ith disabilities to be lirrited to those 
individuals with disabilities. Section 504 ensures that ederally assisted programs are made available to 
all Individuals, without regard to disabilities, unless the Fecilral program under which the assistance Is 
provided is specifically limited to individuals v.ith disabilities or a particl.lar class of individuals with 
disabilities. Because c01erage under this part is not lirrited to federally assisted programs, paragraph (c) 
has been revised to clarify that State and local go\9rnments may provide special benelts, beyond those 
required by the nondiscrimination requirerrents of this part, that are limited to individuals with disabilities 
or a part'1cular class of Individuals with disabilities, without thereby incurring additional obligations to 
persons without disabilities or to other classes ofindlvlduals with disabilities. 

Paragraphs (d) and (e), preliously referred to in the discussion d paragraph (b)(1)(ivj, provide that the 
public entity must administer services, programs, and activities in the most integrated setting appropriate 
to the needs of qualified individuals with disabilities, i.e., in a setting that enables indiliduals with 
disabilities·to interact wth nondisabled persons to thefullest extent possible, and that persons Wth 

.isabilities must be provided the option of declining to accept a particular accorrrnadatian. 

Some commenters expressed concern that §35. 130(e), Wiich states that nothing in the rule requires an 
individual with a disability ta accept special accorrrnadations and services provided under the ADA, 
could be Interpreted to allowguardians of infants or alder people with disabilities to rei.Jse medical 
treatment far their wards. Section 35. 130(e) has been relised to make it clear that paragraph (e) Is 
inapplicable to the concern afthe commenters. A new paragraph (e)(2) has been added stating that 
nothing in the,regulation authorizes the represl!ltatlve or guardian of an individual with a disability to 
decline food, water, medical treatment, or medical sen.ices far that Individual. New paragraph (e) 
clarifies that neither the ADA nor the regulation alters curren1Federal law ensuring the rights of 
incompetent individuals with disabilities to recel\9 food, water, and medical treatment. See, e.g., Child 
Abuse Amendments of 1gs4 (42 U.S.C. 5106a(b)(10), 5tl6g(10)); Rehabilitation Act of1973, as 
amended (29 U.S.C. 794); the De1elopmentally Disabled Assistance and Bill of Rights Act (42 U.S.C. 
6042). 

Sections 35.130(e) (1) and (2) are based on section fil1 (d) of the ADA. Section 501 (d) wis designed to 
clarify that nothing in the ADA requires indiliduals with disabilities to accept special accorrrnodations 
and services for individuals with disabilities that may segregate trem: · 

The Committee added this section [501 (d)] to clariy that nothing in the ADA is intended to perrrit 
discriminatory treatment on the basis of disability, even when such treatment is rendered under the 
guise of providing an accommodation, sel'llice, aid or benefit to the individual with disability. For 
example, a blind indilAdual may choose not to a1ail himself or herself of the right to go to the font of a 
line, even if a particular public accorrrnodation has chosen to offer such a modification of a policy for 
blind individuals. Or, a blind indi\1dual may choose to decline to participate in a special rruseum tour that 
allows persons to touch sculptures In an etiibit and Instead tour the exhibits at his or her owi pace v.ith 
the museum's recorded tour. 

Judiciary report at 71-72. The Act is not to be construed to rrean that an irdlvldual with disabilities must 
accept special accorrrnodations end serJces far individuals with disabilities when that individual can 

-

articlpate In the regular serlices already offered. Because medical treatment, including treatrrent for 
articular conditions, is not a special acconmodation or sel'llice far Individuals with disabilities under 
ection 501 (d), neither the Act nor this part pro'ides affirmative authority to suspend such treatrrant. 

Section 501 (d) Is intended to cleriy that the Act is not designed to foster discrimination through 
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mandatory acceptance of special ser\Aces when other alternatives are provided; this concern does not 
reach to the provision of medical treatment for the disabling condition Itself 

Paragraph (6 provides that a public entity may not place a surcharge on a particular lndilidual with a 
disability, or any group of individuals with disabilities, to co1er any costs of measures required to prolide 
that Individual or group Wth the nondiscrirrinatory treatment required by the Act or this part. Such 
measures may include the provision of auxiliary aids or of modifications required to provide program 
accessibility. 

Several comm enters asked br clarification that the costs of Interpreter services may not be assessed as 
an element of 'court costs.· The Department has already recognized that imposition of the cost of 
courtroom interpreter serinces is impermissible under section 504. lhe preamble to the Departmenfs 
section 504 regulation or its federally assisted prograrrs states that where a court S)Stem has an 
obligation to provide qualified interpreters, "it has the corresponding responslbilityto pay for the services 
of the interpreters.' (45 FR 37630 (June 3, 1980)). Accordingly recouping the costs of interpreter 
services by assessing them as part of court costs v.ould also be prdllbited. 

Paragraph (g), v.hich prohibits discrirrination on the basis of an individual's or entity's known relationship 
or association wth an individual with a disability, is based on sections 102(b}(4} and 302(b)(1}(E} ofthe 
ADA. This paragraph 'MlS not contained in the propc:sed rule. The individuals.cowred under this 
paragraph are any Individuals who are discriminated against because ofthelr kno11111 association wth an 
individual with a disability. For example, it would bee violation of this paragraph bra local gowrnment 
to refuse to allow a theater company to Lise a school auditorium on the grounds that the corrpany had 
recently performed for an audience of individuals ltvith HIV disease. 

This protection is not lirrited to those Wio have a familial relationship with the individual who has a 
disability. Congress considered, and rej!cted, amendments that would haw limited the scope of this 
provision to specific associations and relationships. llerefore, if a public entity refuses admission to a 
person ltvith cerebral palsy and his or her companions, the companions ha1e an independent right of 
action under the ADA and this section. 

During the legislati-.e process, the term 'entity" was added to section 302(b}(1 }(E} to clariy that the 
scope of the provision is intended to encorrpass not only persons Wio have a kno1M1 association wth a 
person with a disability, but also entities that prolide services to or are otherwise associated wth such 
individuals. This provision was intended to ensure that 01t1ties such as health care proliders, employees 
of social service agencies, and others v.ho provide professional serlAces to persons wth disabilities are · 
not subjected to discrirrination because oftheir professional association Wth persons Wth disabilities. 

Section 35. 131 Illegal Use of Drugs 

Section 35.131 efectuates section 510 ofthe ADA, which clarifies the Acfs application to people Wio 
use drugs illegally. Paragraph (a} provides that this part dces not prohibit discrirrination based on an 
individual's current illegal use of drugs. 

The Act and the regulation distinguish betveen Illegal use of drugs and the legal use of substances, 
whether or not those substances are"controlled substances: as defined in the Controlled Substances 
Act (21 U.S.C. 812). Sorre controlled substances are prescription <lugs that haw legitimate medical . 
uses. Section 35.131 does not afect use of controlled substances pursuant to a 1alid prescription uncer 
supervision by a licensed health care proessional, or o1her use that is authorized bythe Controlled 
Substances Act or any other provision of Federal law. It does apply to illegal use of those substances, as 
well as to illegal use of controlled substances that are rot prescription drugs. lhe key question is 
whether the Individual's use of the substance is Illegal, not v.hether the substance has recognized legal 
uses. Alcohol is not a controlled substance, so use otilcohol is not addressed by§35.131 (although 
alcoholics are indil.4duals ltvith disabilities, subpct to the protections of the statute}. 

A distinction is also rrede between the use of a substance and the status of being addicted to tha 
substance. Addiction is a disability and addicts are indviduals with disabilities protected bythe Act. The 
protection, hov.ever, does not extend to actions besed on the Illegal use ofthe substance. In other 
words, an addict cannot use the act of his or her addiction as a de1ense to an action based on 1llegil 
use of drugs. This distinction is not artiicial. Congress intended to deny protect!on to people Wio . 
engage in the illegal use ofdrugs, whether or not they are addicted, but to prm1de protection to a:ld1cts 
so long as they are not currently using drugs. 

A third distinction is the dificult one bel\l.een current use and former use. The. definition of 'current illegal 
use of drugs" in §35.104, v.hich is based on the report ofthe Conference Comnlttee, H.R. Conf. Rep. 
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No. 596, 101stCong., 2d Sess. 64 (1990) (hereln;iter'Conference reporf'), is "illegal use of drugs that 
occurred recently enough to j.Jstify a reasonable belief that a person's drug use is current or that 

.ntinuing use is a real and ongoing problem" . 

Paragraph (a)(2){i) specifes that an indl\Adual who has successi.Jlly completed a supeNsed drug 
rehabilitation program or has other.Mse been rehabllitaed successi.Jlly and who is not engaging in 
current Illegal use of drugs is protected. Paragraph (a)(2){ii) clarifes that an individual who is currently 
participating in a superlised rehabilitation program and is not engaging in current illegal use ?fdr.ugs is 
protected. Paragraph (a)(2)(iii) prmides that a person Wio is erroneously regarded as engaging in 
current Illegal use of drugs, but who is not engaging In such use. is protected. 

Paragraph (b) prolides a limited exception to the eiclusion of current illegal users of drugs from the 
protections of the Act. It prohibits denial ofhealth services, or services provided in connection wth drug 
rehabilitation to an indllidual on the basis ofcurrent illegal use of drugs, if the individual is other.Mse 
entitled to such serlices. A health care aclllty, such as a hosptal or clinic, may not refuse treatment to 
an individual in need of the services it pro\Ades on the grounds that the indil.idual is illegally using drugs, 
but it is not re·quired by this section to pro\Ade services that It does not ordinarily provide. For example, a 
health care facility that specializes in a particular l)pe of treatment, such as care of burn victims, is not 
required to pro\Ade drug rehabilitation sari.ices, but it camel refuse to treat an indi\Adual's burns on the 
grounds that the indil.idual is illegally using drugs. 

Some commenters pointed out that abstention tom the use of drugs is an essential condition of 
participation In sorre drug rehabilitation program;, and may be a necessary requirement in inpatient or 
residential settings. The Department believes that this comment is well-founded. Congress clearly 
intended to prohibit eiclusion from drug treatment programs of the very individuals who need such 
programs because of their use of drugs, but. once an Individual has been adnitted to a program, 
abstenti.~n may be a necessary and appropriate c01dltlon to continued participation. lle final rule 
therefore provides that a drug rehabilitation or treatrrent program may prohibit Illegal use of drugs by 
indiiiidliajs while they are participating in the program 

Paragraph (c)'expresses Congress' intention that the Act be neutral \1th respect to testing for illegal use 
of drugs. This paragraph implements the pro\Asion In section 510(b) of the Act that alloVIS entities "to 

Adopt or administer reasonable policies or procedures, l11:luding but not limited to drug testing,• that 
9nsure that an indil.idual who is participating in a sui:ervised rehabilitation prograrn or who has 

completed such a program or otherwise been rehabllltate:l successi.Jlly is no longer engaging in the 
illegal use of drugs. The section is not to be"construed to encourage. prohibit, restrict, or authorize the 
conducting of testing for the illegal use of drugs." 

Paragraph 35:131 (c) clarifes that It is not a \Aolation of this part to adopt or adrrinister reasonable 
policies or procedures to ensure that an lndi'idual who formerly engaged in the Illegal use ofdrugs Is not 
currently engaging in illegal use ofdrugs. Any such policies or procedures must, of course, be 
reasonable, and rrust be designed to identi(i accurately the Illegal use of drugs. This paragraph does 
not authorize inquiries, tests, or other procedures that ~uld disclose use of substances that are not 
controlled sub~tances or are taken under superision by a licensed health care proflssional, or other 
uses authorized by the Controlled Substances Act or clher provisions of Federal lew, because such 
uses are not included in the defnltion of 'illegal use of drugs." A commenter argued that the rule should 
permit testing for lawful use of prescription drugs, but rrost commenters preferred that tests must be 
limited to unlawful use in order to a\Oid revealing the lav.ful use of prescription medicine used to treat 
disabilities. 

Section 35. 132 Smoking 

Section 35.132 restates the clarifcation in section 501(b) of the Act that the Act does not preclude the 
prohibition of, or imposition of restrictions on, smoking in transportaion covered by title II. Some 
commenters argued that this section is too lirrlted in scope, ard that the regulation should prohibit 
smoking In all faclllties used by public entitles. The reference to smoking in section 501, ho111Sver, merely 
clarifies that the Act does not require public entities to accanmodate smokers by permitting them to 
smoke in transportation acilities. 

Section 35. 133, Mlintenenca of Accessible Features 

-

Secti?n.35.133 pro\ides that a public entity shall maintain in operable v.orking condition those flatures 
I fac11it1es and equipment that are required to be rea:l1ly accessible to and usable bypersons Vvith 
isabilities by the Act or this part. The Act requires that, to the maximum extent feasible, facilities must 

be accessible to, and usable by individuals Vvith disabilities. This section recognizes that it is not 

1111 

Page 33 of 47 

http:/ /ecfr. gpoaccess. gov/cgi/t/text/text-idx?c=ecfr&sid=bac6e40a015 3 73 a0c67e7 5 a2b 780a... 91312008 



Electronic Code of Federal Regulations: Page 34 of47 

sufficient to provide features such as access Ible routes, el111ators, or ramps, if those features are not 
maintained in a manner that enables indiliduals with disabilities to use them Inoperable ele11ators, 
locked access Ible doors, or"accessibie" routes that are obstructed byfurniture, filing cabinets, or petted 
plants are neither'accessible td' nor 'usable by' individuals with disabilities. 

Some commenters objected that this section appeared toestablish an absolute requirerrent and 
suggested that language tom the preamble be included In the tel<! of the regulation. It is, of course, 
impossible to guarantee that rrechanical dellices will never fail to operate. Paragraph (b) ofthe final 
regulation provides that this section does not prohilit Isolated or temporary interruptions in serllice or . 
access due to maintenance or repairs. This paragraph is int01ded to clarify that temporary obstructions 
or isolated instances ofmechanlcal fi:lilure would not be considered violations of the Act or this part. 
However, allowing obstructions or'out of service" equipment to persist be~nd a reasonable periro of 
time would violate this part, as w:iuld repeated mechanical failures due to in-proper or inadequate 
maintenance. Failure of the public entity to ensure that accessible routes are properlymaintained and 
free of obstructions, or ailure to arrange prorrpt repair of inoperable ele11ators or other equipment 
intended to prollide access v.ould also violate this part. . 

other comm enters requested that this section be eipanded to include speclfc requirements for 
inspection and maintenance of equipment, for training staff in the proper operation of equipment, and for 
maintenance of specific Items. The Department believes that this section properly establishes the . 
general requirement for maintaining access and that fJrther details are not necessal)l 

Section 35. 134 Retaliation or Coercion 

Section 35.134 irrplements section 503 ofthe ADA, which prohibits retaliation against anyindivldual · 
who exercises his or her rights under the Act. nls section is unchaiged from the proposed rule. 
Paragraph (a) of§35.134 prollides that no prl11ate or public entity shall discriminate against any 
individual because that indiloidual has exercised his or her right to oppose any act or practice made 
unlawful by this part, or because that indiloidual made a charge, testified, assisted, or participated in any 
manner in an inwstigatlon, proceeding, or hearingunder the Act or this part. 

Paragraph (b) prollides that no pri11ate or public entity shall coerce, intimidate, threaten, or interere with 
any individual In the exercise of his or her rights under this part or because that indiloidual aided or 
encouraged any other individual in the exercise or enjoyment of any right granted or protected by the Act 
or this part. · 

This section protects not only individuals who allege a violation of the Act or this part, but also any 
individuals who support or assist them This section applies to al investigations or proceedings initiated 
under the Act or this part wthout regard to the ultimate resolution of the underlying allegations. Because 
this section prohibits any act of retaliation or coercion in respoise to en indlllidual's effort to exercise 
rights established by the Act and this part (or to support th! efforts of another Individual), the section 
applies not only to public entities subj:lct to this part, but also to persons acting In an lndilidual capacity 
or to private entities. For example, It would be a loiolation of the Act and this part bra private individual 
to harass or intimidate an individual with a disability in an effort to prevent that Individual from attending 
a concert in a State-owned park. It v.ould, like>Mse, be a violation of the Act and this part for a private 
entity to take adverse action against an errployee who appeared as a wtness on behalf of an individual 
who sought to enbrce the Act. 

Section 35. 135 Personal Devices and Services 

The final rule includes a new§35.135, entitles "Personal devices and serllices," which states that tihe 
provision of personal devices and serloices is not required cy title II. This new section, which serves as a 
limitation on all of the requirements of the regulation, repaces §35.16D(b)(2) ofthe proposed rule, Wilch 
addressed the issue of personal dellices and serllices explicitly only in the context of communications. 
The personal devices and serllices \Imitation was intended to have general application in the proposed 
rule in all contel<ls where it was relevant. The final rule, therefore, clarifies this point by Including a 
general provision that v.ill explicitly apply not only to auxiliary aids and serllices but across-the-board to 
include other rele11ant areas such as, br example, modifications in policies, practices, and pro,cedures 
(§35.130(b)(7)). The language of§35.135 parallels an analogous proloislon in the Department's title 111 • 
regulations (28 CFR 36.306) but preseres the explicit reference to 'readers for personal use or stud)I' in 

§35.160(b)(2) ofthe proposed rule. This section does not preclude the short-term loan of personal 
receivers that are part of an asslstive listening system. 

Subpart C-Employment 
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Section 35. 140 Employment Discrimination Prohibited 

~tie II of the ADA applies to all acti\lties of public entities, lncludng their employment practices. The 
-reposed rule cross-referenced the delnitlons, requirements, and proced.Jres of title I of the ADA, as 

established by the Equal Employment Opportunity Commission in 29 CFR part 1630. This proposal 
would have resulted in use, under §35.140, d the title I definition of"employer," so that a public entity 
with 25 or more employees would have become subject to the requirements of §35.140 on July 26, 
1992, one v.1th 15 to 24 employees on July 26, 1994, and one wth fewer than 15 employees/would have 
been excluded completely. 

The Department received comments objecting to this approach The commenters asserted that 
Congress intended to establish nondiscrirmation requirements for employment by all public entities, 
including those that errploy fewer than 15 employees; and that Congress intended the enployment 
requirements of title II to become effective at the same time that the other requirements ofthis regulation 
become effective, January 26, 1992. The Department has reexamined the statutory language and 
legislative history of the ADA on this issue and has conclumd that Congress intended to co\9r the 
employment practices of all public entities and that the ai:plicable effective date is that oftltle II. 

The statutory language of section 204(b) of the ADA requires the Department to issue a regulation that 
is consistent v.1th the ADA and the Departrrent's coordination regulation under section 504, 26 CFR part 
41. The coordination regulation specifcally requires nondiscrimination in employment, 26 CFR 41.52-
41.55, and does not lirrit coverage based on size of employer. Moreover, under all section 504 
implementing regulations issued In accordance vith the Departmenfs coordination regulation, 
employment coverage under section 504 e>tends to all employers with federally assisted programs or 
activities, regardless of size, and the e1fective date for those employment requirements has always been 
the same as the effective date for nonemployment requirements established in the sarre regulations. 
The. Department therefore concludes that §35.140must apply to-all public entities upon the elective 
date ofthis:regulation. 

In ttie proposed regulation the Departmmt cross-referenced the regulations lrrplementlng title I of the 
ADA, issued by the Equal Employment Opportunity Commission at 29 CFR part 1630, as a corrpliance 
standard for §35.140 because, as proposed,the scope of coverage and effective date of coverage 

-

nder title II v.buld have been coeld:ensive with title I. In the final regulation this language is midi1ied 
lightly. Subparagraph (1) of new paragraph (b) rrekes it clear that the standards established bythe 
qual Employment Opportunity Commission in 29 CFR part 1630 wll be the applicable corrpliance 

standards if the public entity is subject to title I. If the public entity is not covered by title I, or until it is 
covered by title I, subparagraph (b)(2) cross-references section 504 standards lir what constitutes 
employment discrimination, as established bythe Department of Justice In 28 CFR part 41. Standards 
for title l.ofthe ADA and section 504 ofthe Rehabllltation Act are for the most part identical because title 
I of the ADA was based on requirerrants set forth In regulations implementing section 504. 

The Department, together v.1th the other Federal agercles responsible f::lr the enforcement of Federal 
laws prohibiting errployment discrimination on the basis ofdisabllity, recognizes the potential or 
jurisdictional owrlap that exists with respect to cowrage of public entities and the need to a10id 
problems related to overlapping cowrage. The other Federal agencies include the Equal Enployment 
Opportunity Commission, v.tiich is the agency primarily responsible br enforcement of title I of the ADA, 
the Department of Labor, which is the agency responsible for enforcement of section 503 of the 
Rehabilitation Act of 1973, and 26 Federal agencies with programs of Federal financial assistance, 
which are responsible f::lr enforcing section 504 in tha;e programs. Section 107 of the ADA requires that 
coordination machanisms be developed in connection with the administrative enforcement of complaints 
alleging dlscrirrinatlon under title I and corrplaints alleging discrimination in employment in violation of 
the Rehabilitation Act. Although the ADA does ndl specifically require inclusion of employment 
complaints under title II In the coordinating rrachanlsms required by title I, Federal investigations oftltle 
11 employment complaints will be coordinated on a go1emment-wide basis also. The Department is 
currently working with the EEOC and other afected Federal agencies to dewlap effective coordinating 
mechanisms, and final regulations on this Issue Wll be issued on or before January 26, 1992. 

Subpart D-Program Accessibility 

Section 35.149 Discrimination Prohibited 

Section 35.149 states the general nondiscrlnination principle underl).ing the program accessibility 
squirements of §§35.150 and 35.151. 

Section 35. 150 Existing Facilities 
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Consistent with section 204(b) of the Act, this regulation ac±lpts the program accessibility concept found 
in the section 504 regulations br federally conducted programs or activities (e.g., 28 CFR part 39). lhe 
concept of'program accesslbllitf was first used in the section 504 regulation adopted by the 
Department of Health, Education, and \/\!!!fare for its federally assisted programs and activities in 1977. 
It allowed recipients to make their federally assisted programs and activities available to individuals with 
disabilities without extensive retrofitting of their existing buildings and facilities, by offering those 
programs through altematl-.e methods. Program accessibility has proven to be a usefi.JI approach and 
was adopted In the regulations issued fir programs and activities conducted by Federal Executive 
agencies. The Act provides that the concept of program access will continue to apply with respect to 
facilities now In existence, because the cost ofretrofitting existing facilities Is often prohibitive. 

Section 35.150 requires that each serice, program, or activity conducted by a public entity, when 
viewed in its entirety, be readily accessible to and usable by individuals with disabilities. The regulation 
makes clear, hov..evar, that a public entity is not required to make each of Its existing facilities accessible 
(§35.150(a)(1)). Unlike title 111 ofthe Act, which requires·public accomnodations to remove architectural 
barriers where such rerroval is "readily achievable," or to provide goods and ser.Aces through altemati1.e 
methods, where those methods are "readily achievable." title 11 requires a public entity to make Its 
programs access Ible in all cases, e>eept where to do so v.ould result in a fundamental alteration In the 
nature of the program or in undue financial and administrative burdens. Congress intended the"undue 
burden' standard In title II to be signifcantly higher than the "readily achievable" standard In title Ill. 
Thus, although title II may not require removal of barriers in soma cases where removal would be 
required under title Ill, the program access requiremant oftltle II should enable lndil.iduals with 
disabilities to participate In and benett from the services, programs, or activities of public entities in all 
but the most unusual cases. 

Paragraph (a)(2). Wilch establishes a special !irritation on the obligation to ensure programaccessibility 
in historic preservation programs, is discussed below in connection with paragraph (b). 

Paragraph (a)(3), v.hich is taken from the section 504 regulaticns for federally conducted programs, 
generally codifies case law that defines the scope ofthe public entit;'s obligation to ensure program 
accessibility. This paragraph prol.ides that, in meeting the program accessibility requirement. a public 
entity is not required to take any action that w::iuld result in a fundamental alteration in the nature ofits 
service, program, or activity or in undue financial and adrrinistrative burdens. A slrrilar limitation is 
provided in §35.164. 

This paragraph does not establish an absolute ol!fense; It does not relie1.e a public entity of all 
obligations to indil.iduals with disabilities. Although a public entity is not required to take actions that 
would result In a fundamental alteration In the nalu"e of a service, program, or activity or in undue 
financial and adrrinistrative burdens, It ne-.ertheless must take any other steps necessaryto ensure that 
individuals with disabilities recei-.e the benefits or services provided by the public entity. 

It is the Departmenfs view that compliance with §35.1 SO(a), like corrpliance with the corresponding 
provisions of the section 504 regulations br federally conducted programs, would in most cases not 
result in undue financial and adrrinistratlve burdens on a public entity. In determining whether financial 
and administrative burdens are undue, all public ertity resources available for use in the fi.Jnding and 
operation of the service, program, or activity should be consid3red. The burden of proving that 
compliance with paragraph (a) of§35.150 oould fundamentally alter the nature ofa service, program. or 
activity or would result in undue fnancial and adrrinistrative burdens rests l'.tth the public entity. 

The decision that corrpliance w::iuld result in such alteration or burdens must be made by the head of 
the public entity or his or her designee and rrust be accompanied by a written statement of the reasons 
for reaching that conclusion. lhe Department recognizes tha difficulty of identifying the official 
responsible for this determination. given the variety of organizational forms that may be taken by public 
entities and their corrponents. The intention of this paragraph Is that the detemination must be made by 
a high level official, no lower than a Departmant head, having budgetary authority and responsibility for 
making spending decisions. 

Any person v.ho believes that he or she or any specific class of pers~ns has been lnjJred by the public 
entity head's decision or allure to make a decision may file a complaint under the compliance 
procedures established in subpart F. 

Paragraph (b)(1) sets brth a number of means by which program accessibiHty_ may be achl~ved, 
including redesign of equipment, reassignmant of services to accessible buildings, and pro11S1on of 
aides. 
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The Department wishes to clarify that, consistent wth longstendirg interpretation of section 504, 
carrying an indi.,;dual with a disability is considered an lnefective and therefore an unaccepta?le rrethod 

..,r achie.,;ng program accessibility. Department of Health, Education, and 1/1/elfare, Office of C1v1\ Rights, 
W'_olicy Interpretation No. 4, 43 FR 36035 (August 14, 19'8}. Carrying will be permitted only in manifestly 

exceptional cases, and only If all personnel \Mio are permitted to participate in cal1}1ng an indi..;dual with 
a disabillty are formally instructed on the sail st and least hurriliating means of carrying. "Manifestly 
exceptionar cases In v.hich carrying would be pernitted might include, for example, programs 
conducted in unique aci\ities, such as an ocearngraphic vessel, for which structural changes and 
devices necessary to adapt the facility for use by individuals with mobility impairments are unavailable or 
prohibitively expensive. Carrying is not pernitted as an alternatiw to structural modifications such as 
installation of a ramp or a chairlift. · 

In choosing arrong methods, the public entity shall give priority consideration to those that wll be 
consistent v.ith provision of services in the most integrated setting appropriate to the needs ofindividuals 
with disabilities. Structural changes in eJtsting facilities are required only when there is no other easible 
way to make the public entit)ls program accessible. (It should be noted tM "structural changeS' include 
all physical changes to a ecllity; the term does not refer only to changes to structural eatures, such as 
removal of or alteration to a load-bearing structural rrember.} The requirements of §35. 151 for 
alterations apply to structural changes undertaken tocomply with this section. The publlc entity may 
comply with the program accessibllity requirement by delivering ser..;ces at alternate accessible sites or 
making home visits as appropriate. 

Historic Preservation Programs 

In order to avoid possible confict between the cong-essional mandates to preserw historic properties, 
on the one hand, and to etimnate discrimination against Individuals v.ith disabillties on the other, 
paragraph (a}(2) prol.ides that a public entity is not required to take any action that v.oul_d threaten or 
destroy the historic significance of an historic property. The special limitation on program accessibility 
set forth in paragraph (a)(2} is applicable onlyto historic preservation programs, as defined in §35.104, 
that is, programs that have preservation of historic properties as a primary purpose. Narrow application 
of the special \imitation is justified because of the inherent flexibility of the program accessibility 
requirement. Where historic preseMtion is not a primary purpose of the program, the public entity is not 

.

equired to use a.particular acility. It can relocate all or part of its program to an accessible acility, make 
orne visits, or use other standard rrethods of achieving program accessibility without making structural 
Iterations that night threaten or destroy significant historic features of the historic property. Thus, 

government programs located in historic properties, such as anhlstorlc State capitol, are not ex:used 
from the requirement for program access. 

Paragraph (a)(2); therebre, will apply only to those programs that uniquely concern the presel\ation and 
experience of the historic property itself. Because the primary benefit of an historic preser.etion program 
is the experience of the historic property, paragraph (b)(2} reqLires the public entity to give priority to 
methods of providing program accesslbllity that permit Individuals with disabilities to ha1.e physical 
access to the historic property This priority on physical access may also be viewed as a specific 
application of the general requirement that the public entity administer programs in the most integrated 
setting appropriate to the needs ofquatified individuals with disabilities (§35.130(d)). Onlywhen 
providing physical access v.ould threaten or destroythe historic significance of an historic property, or 
would result in a fundamental alteration in the nature of the program or in undue financial and 
administrative burdens, may the public entity adopt alternative methods for providing program 
accessibility that do not ensure physical access. Eiamptes of some alternative methods are pro\ided in 
paragraph (b}(2). 

Time Periods 

Paragraphs (c) and (d) establish tine periods for complying with the program accessibility requirement. 
Like the regulations br federally assisted programs (e.g., 28 CFR 41.57(b}}, paragraph (c) requires the 
pubttc entity to make any necessary structural changes In ecillties as soon as practicable, but in no 
event later than three )Ears after the effective date of this regulation. 

The proposed rule prol.ided that, aside tom structural charges, all other necessary steps to achle1oe 
compliance v.ith this part must be taken v.ithin sixty days. The sixty day period was taken trom 
regulations implementing section 504, Wiich generally were effective no more then thirty days after 
publication. Because this regulation viii not be effective until January 26, 1992, the Departrrent has 

-

concluded that no additional transition periodfor non-structural changes is necessarii so the sixty day 
eriod has been orritted in the final rule. Of course, this section does not reduce or etlrrinate any 
bligations that are already applicable to a ptblic entity under section 504. 
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Where structural rrodiftcations are required, paragraph (d) requires ti11t a transition plan be de10loped 
by an entity that employs 50 or more persons, wthin six months of the effective date of this regulation. 
Tha legi~lative history of titie II of the ADA makes It clear th et, undEr title II, 'local and state go1.ernments 
are required to pro\ide curb cuts on public streets: Education and Labor report at 64. As the rationlle 
for the provision of curb cuts, the House report e>plains, "The employment, transportation, and public 
accommodation sections of • • • (the ADA) would be meaningless if people who use wheelchairs v.ere 
not afforded the opportunity to travel on and between the streets.· Id. Section 35.151 (e), Wiich 
establishes accessibility requirements for new construction end ateretions, requires that ell neWy 
constructed or altered streets, roads, or highl'llys must contain curb ramps or other sloped areas at any 
intersection hal.ing curbs or other barriers to entryfrom a street level pedestrian walkway, and all newly 
constructed or altered street le1el pedestrian v.alkways must have curb ramps or other sloped areas at 
intersections to streets, roads, or highvays. A new paragraph (d)(2) has been added to the fnal rule to 
clarify the application of the general requirerrent for program accessibility to the provision of curb cuts at 
existing crosswalks. This paragraph requires that the transition plai include a schedule br providing 
curb ramps or other sloped areas at elisting pedestrian v.alkways, giving priority to walkways serving 
enuties covered by the Act, including State and loca government offices and facilities, transportation, 
public accommodations, and employers, followed by walkways serving other areas. Pedestrian 
"walkways' include locations Wlere access is required br use of public transportation, such as bus stops 
thet are not located at intersections or crossl'lllks. 

Similarly, a public entity should provide an adequate n..imber of accessible parking spaces in elisting 
parking lots or garages 01er which It has jurisdiction. 

Paragraph (d)(3) pro\ides that, if a public entity has already completed a transition plan required bye 
regulation implementing section 504, the transition pan required by this part will apply only to those 
policies and practices that vere not covered by the previous transition plan. Serre commenters 
suggested the! the transition plan should inclucdl all aspects of the public entltYs operations, including 
those that may have been covered by a previous transition plan under section 504. lhe Department 
believes that such a duplicati1e requirement would be inappropriate. rvBny public entities may ftnd. 
however, that it will be simpler to include all of their operations in the transition plan than to atterrpt to 
identify and exclude specifically those that \'\ere addressed in a previous plan. Of course, entities 
covered under section 504 are not shielded tom their obligations under that statute rrarely because 
they are included under the transition plan de"eloped under this section. 

Section 35.151 NewConstruction and Alterations 

Section 35.151 pro\ides that those buildings trat are constructed or altered b)I on behalf of, or for the 
use of a public entity shall be designed, constructecj or altered to be readily accessible to and usable tv 
individuals with disabilities ifthe construction v.as commenced after the effective date of this part. 
Facilities under design on that date viii be governed by this section ifthe date that bids v-.ere invited falls 
after the effective date. This interpretation is consistent Wth Federal practice under section 504. 

Section 35.151 (c) establishes tvc standards br accessible new construction and alteration. Under 
paragraph (c), design, construction, or alteration offacilities in conformance with the Uniform Federal 
Accessibility Standards (UFAS) or Wth the Americans v.ith Disabilities Act Accessibility Guidelines for 
Buildings and Facilities (hereinafer ADAAG) shall be deerred to comply with the requirements of this 
section with respect to those acillties except that, if ADAAG is chosen, the elevator exemption contained 
at §§36.401(d) and 36.404 does not apJll;. ADAAG is the standard br private buildings and v.as issued 
as guidelines bythe Architectural and Transportation Ba-rlers Compliance Board (AlBCB) under title Ill 
ofthe·ADA. it has been adopted bythe Department of Justice and is published as appendixA to the 
Departments title Ill rule in today'sFederal Register.Departures from particular requirements of these 
standards by the use of other methods shall be pErmitted when it is clearly evident that equivalent 
access to the ticility or part of the facility is thereby provided. Use of tv.o standards is a departure tom 
the proposed rule. 

The proposed rule adopted UFAS as the onlyinterim accessibility standard because that standard vas 
referenced by the regulations implementing section 504 of the Rehabilitation Act prorn..ilgated by most 
Federal funding agencies. It is, therebre, familiar to many State a~d 1.ocal government entitles sub13ct to 
this rule. The Department, however, received many comments obiectmg to the ado~t1on ofUFAS. 
Commenters pointed out that, eicept for the elevator exemption, UFAS ls not as stnngent as ADAAG. 
Others suggested that the standard should be tis same to lessen conl..ision. 

Section 204(b) of the Act states that title II regulations ITUS! be consistent not only with section 504 
regulations but also wth "this Act." Based on this pro\ision, the Departrrent has detennned that a publlc 
entity should be entitled to choose to conply either with ADAAG or UFAS. 
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Public entitjes Wio choose to bllow ADAAG, hov..ever, are not entitled to the elevator exemption 
contained in title Ill of the Act and implemented in the title Ill regulation at §36.401 (d) br new 

&onstruction and §36.404 br alterations. Section 3J3(b) of title Ill states that, Wth some exceptions, 
91evators are not required in il.cilities that are less than three stories or haw less than 3000 square eet 

per story. The section 504 standard, UFAS, contains no sucrexemption. Section 501 ofthe ADA makes 
clear that nothing in the Act mey be construed to appy a lesser standard to public entities than the 
standards applied under section 504. Becausepermitting the elevator exemption would clearly result in 
application ofa lesser standard than that applia:t under section 504, paragraph (c) states that the 
elevator exemption does not apply when public entities choose to bllow ADAAG. Thus, a two-story 
courthouse, Wiether built according to UFAS or ADAAG, nust be constructed with an elevator. It should 
be noted that Congress did not include an eleator exemption for public transit facilities cowred by 
subtitle B oftitle II, which cowrs public transportation prolided by public entities, pr01iding further 
evidence that Congress intended that public bwdings have elevators. 

Section 504 of the ADA requires the A lBCB to issue suppemental Minimum Guidelines and 
Requirements for Accessible Design ofbuildings and facilities subject to the Act, including title ii. Section 
204(c) of the ADA provides that the Attorney General shall p-omulgate regulations irrplementing title II 
that are consistent wth the ATBCB's ADA guidelines. lhe ATBCB has annomced its intention to issue 
title II guidelines in the i.Jture. The Department anticipates that, after the A TBCB's title II guidelines haie 
been published, this rule \\ill be amended to adqit new accessibility standards consistent wth the 
ATBCB's rulemaking. Until that time, however, public entities wll have a choice of following UFAS or 
ADAAG, without the elevator exemption. 

Existing buildings leased bythe public entity after the effective date of this part are not required by the 
regulation to meet accessibility standards simply by virtue of being leased. They are subject, however, to 
the program accessibility standard for existing facilities in §35.1 &l. To the extent the buildings are ne\l\ly 
constructed or altered, they must also meet the new construction and alteration requirerrents of 
§35.151. ;· . 

The Department received many comments urging that the Depatment require that public entities lease 
only accessible .buildings. Federal practice under section 64 has always treated nev.ly leased buildings 
as subject to the existing facility program accessibility standard. Section 204(b) of the Act states that, in 

•

he area of 'program accessibility, existing facilities,' the title II regulations must be consistent wth 
ection 504 regulations. lhus, the Departrrent has adopted the section 504 principles br these types of 
eased buildin'gs. Unlike the construction ofnew buildings.where architectural barriers can be a1Dided at 
little or no cost, the application of new construction stancards to an existing building being leased raises 
the same pro~pect of retrofitting buildings as the use of an existing Federal facility, and the same 
program accessibility standard should applyto both owned and leased ellisting buildings. Sirrilarly, 
requiring that public entities onlylease accessible spacewould significantly restrict the options of State 
and local gowrnments in seeking leased space, vilich would be particularly burdensome in rural or 
sparsely populated areas. 

On the other hand, the rrnre accessible the leasedspace Is, the fewer structural modifications will be 
required in the i.Jture for particular employees whose disatillties may necessitate barrier removal as a 
reasonable accomnodation. Pursuant to the requirerrents for leased buildings contained in the 
Minimum Guidelines and Requirements for Accessible Design publish!d under the Architectural Barriers 
Act by the ATBCB, 36 CFR 1190.34, the Federal Gooernment may not lease a building unless It 
contains (1) One accessible route tom an accessible entranceto those areas in Wiich the principal 
activities for which the building is leased are conducted,(2) accessible toilet facilities, and (3) accessible 
parking facilities, if a parking area is included Wthin the lease (36 CFR 1190.34). Although these 
requirements are not applicable to buildings leasedby public entities co1.ered by this regulation, such 
entities are encouraged to look flr the most accessible si:ace available to lease and to atterrpt to find 
space complying at least with these rnnimum Federal requirements. 

Section 35.151 (d) giies effect to the intent of Congress, expressed In section 504(c) ofthe Act, that this 
part recognize the national interest in presering significant historic structures. Corrrnenters criticized 
the Department's use of descriptive terms in the proposed rule that are dlferent from those used in the 
ADA to describe eligible histotic properties. In addition, sore commenters criticized the Departrrent's 
decision to use the concept ors~bstantially impairing' the historic features of a property, which is a 
concept employed In regulations 1rrplementlng section &l4 of the Rehabilitation Act of1973. Those 
comm enters recommended that the Departrrent adopt the critaia of "adverse effect' published by the 
Advisory Council on Historic Presel"\Btion under the National Historic Presevation Act, 36 CFR 800.9, 
as the standard br determining whether an historic property may be altered. 

&e Department agrees v..ith these comments to the extent that they suggest that the language ofthe 
rule should conbrm to the language errployed by Congress in the ADA. A defnition of 'historic 
property,' drawn from section 504 of the ADA, has been added to §35.104 to clar1¥ that the term applies 
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to those properties listed or eligible or listing in the Natioral Register of Historic Places, or properties 
designated as historic under State or local law 

The Department intends that the e>eeption created b/ this section be applied only in those very rare 
situ~tions in v.hich it is not possible to prolide access to an tistorlc property using the special access 
prov1s1ons established byUFAS and ADAAG. Therefore, paragraph (d)(1) of§35.151 has been relised 
to clearly state that alterations to historic properties shall corqDly, to the maximum extent feasible, with 
section 4.1.7 ofUFAS or section 4.1.7 ofADAAG. Paragraph(d)(2) has been re\.ised to pro\.ide that, lfit 
has been detemined under the procedures est8llished in UFAS and ADAAG that it is not easible to 
provide physical access to en historic propertyin a manner that will not threaten or destroy the historic 
significance of the property, alternative methods of access shall be provided pursuant to the 
requirements of §35.150. 

In response to comments, the Department has added to the final rule a new paragraph (e) setting out 
the requirements of §36.151 as applied to curb rarrps. Paragraph (e) is taken tom the statement 
contained in the prearrble to the proposed rule that all newiy constructed or altered streets, roads, and 
highways must contain curb rairps at any intersection helling curbs or other barriers to entry from a 
street level pedestrian INillkway, and that all nel'Ay constructed or altered street le-.el pedestrian 
walkways must have curb ramps at intersections to streets, roads, or highwiys. 

Subpart ~Communications 

Section 35.160 General 

Section 35.160 requires the public entityto take such steps as may be necessary to ensure that 
communications with applicants, participants, and rrembers of the public with disabilities are as efectlve 
as communications 'with others. 

Paragraph (b)(1) requires the public entltyto furnish approi:riate auxiliary aids and serllices when 
necessary to afford an individual with a disability an equal opportunity to participate in, and en.Py the 
benefits of, the public entity's service, program, or activity. The public entity must provide an opportunity 
for individuals with disabilities to request the awiliary aids and services of their choice. This expressed 
choice shall be gi1.en primary consideration by the public entity (§35.160(b)(2)). The public entity shall 
honor the choice unless it can demmstrate that arother effective means of communication exists or that 
use of the means chosen 1110uld not be required Lnder §35.164. 

Deference to the request ofthe individual Ylith a disability Is desirable because ofthe range of 
disabilities, the variety of auxiliary aids and services, and different circumstances requiring efective 
communication. For instance, sorre courtrooms are now equipped for 'computer-assisted transcripts,' 
which allow virtually instantaneous transcripts ofcourtroom argument and testimony to appear on 
displays. Such a system might be an effective auxiliary aid or service for a person v.klo is deaf or has a 
hearing loss v.ho uses speech to corrmunicate, but may be useless for someone who uses sign 
language. 

Although in some circumstances a notepad and witten materials may be sufficient to permit effective 
communication, In other clrcurrstances they may not be sufficient. For example, a qualified Interpreter 
may be necessary when the information being communicated is complex, or is exchanged for a lengthy 
period oftime. Generally, factors to be considered In detamining whether an interpreter is required 
include the contellt in which the communication is taking pace, the number of people involved, and the 
importance of the communication. 

Several commenters asked that the rule clari\f that the provision of readers is sometimes necessary to 
ensure access to a public entitYs services, programs or activities. Reading de\ices or readers should be 
provided when necessary for equal participation and opportunity to benefi~ from any gove.mmental 
service, program, or activity, such as reviewing public documents, examining demons~ative evidence, 
and filling out voter registration brms or forms needed to recel1.e public benefits. The importance of 
providing qualified readers fi:lr examinations administered by public entities Is discussed under §35.130. 
Reading de\.ices and readers are appropriate aLXiliary aids and. ser\.ices where ne?~ssary to permit an 
individual with a disability to participate in or beneft from a service, program, or activity. 

Section 35.160(b)(2) ofthe proposed rule, v.klich provided that a public entity need not furnish 
individually prescribed de\.ices, readers br personal use or stl.dy, or other devices of a j)ersonal nature, 
has been deleted In evor of a new section in the final rule on personal de\ices and ser..1ces (see 
§35.135). 
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In response to comnents, the term "auxiliary aids and senices' is used in place of"a.uxiliary aids". in the 
final rule. This phrase better relects the range of aids and services that may be required under this 

·asection. 

WA number of comments raised questions about the eltent of a public entity's obligation to prO\ide access 
to television programming for persons v.ith hearing impairments. Television ~nd videotape programning 
produced by public entities are co1.ered by this section. Access to audio portions of such programming 
may be provided by closed captioning. 

Section 35.161 Telecommunication Devices for tha Deaf (TDD's) 

Section 35.161 requires that, v.here a public entity communicates v.ith applicants and .benefciarles by 
telephone. ID D's or equally effective telecommunication systems be used to ccrnmurncate with 
individuals v.ith impaired speech or hearing. 

Problems arise when a public entltywhlch does not ha1.e a TDD needs to comnunicate v.ith an 
individual who uses a IDD or vice versa. Title IV of the ADA addresses tlis problem by requiring 
establishment of telephone relay services to permit communications between individuals who 
communicate by TDD and individuals who communicate by the telephone alone. The relay services 
required by title IV would involve a relay operator using both a standard telephone and a lDD to type 
the voice messages to the lDD user and read the lDD messages to the standard telephone user. 

Section 204(b) of the ADA requires that the regulation implementing title II v.ith respect to 
communications be consistent Wlh the Departmenfs regulation ill'Plementing section 504 for Its 
federally conducted programo and activities at 28 CFR part 39 Section 35.161, Wiich is taken fi"om 
§39.160(a)(2) of that regulation, requires the use oflDD's or equally effective telecommunication 
systems for communication v.ith people who use TD D's. Of course, where relay services, such as those 
required by title IV of the ADA are available, a public ertity may use those senices to meet the 
requirements,of th,is section. 

Many commente.rs were concerned that public entities shouldnot rely heavily on the establishment of 

•

elay services. The commenters explained that v.hile relay services would be of vast benefit to both 
ublic entities and indiliduals who use TDD's, the services are not sufficient to provide access to all 
elephone senices. First, relay systems do not provide effective access to the increasingly popular 
automated systems that require the caller to respond bypushing a button on a touch tone phone 
Second, relay systems cannot operate est enough to convey messages on ansv..ering machines, or to · 
permit a TDD user to leai.e a recorded message. Third, communication through relay systems may not 
be appropriate in' cases of crisis lines pertaining to rape, cbmestic violence, child abuse, and drugs. llie 
Department believes that it is more appropriate br the Federal Ccrnmunications Commission to address 
these issues in its rulerraking under title IV. 

Some commanters requested that those entities vlth frequent contacts v.ith clients who use TD D's have 
on-site TDD's :to provide for direct communication betv.een the entity and the individual. The Department 
encourages those entities that ha1e extensive telephone contact wth the public such as city halls. public 
libraries, and public aid ofices, to have TDD's to insure more immediate access. Wiere the provision of 
telephone senice is a major function of the entity, TDD's should be a1,0ilable. 

I 

Section 35.162 Telephone Emergency Services 

Many public entities prolide telephone emergency services by which individuals can seek immediate 
assistance tom police, fire, ambulance, and other e1T6rgency services. These telephone emergency 
services-including "911' services-are clearly an important public senice whose reliability can be a 
matter of life or death. The legislative history of title II specifically reflects congressional intent that public 
entities must ensure that telephone errergency services, Including 911 senices, be accessible to 
persons v.ith Impaired hearing and speech throughtelecommunication technology(Conference reporl at 
67; Education and Labor report at 84-<!5). 

Proposed §35.162 IT6ndated that public ertities provide emergency telephone senices to persons wth 
disabilities that are "functionally equivalenr to voice services provided to others. Many commenters 
urged the Department to revise the section to rrake clear that direct access to telephone errergency 
services is required bytltle II of the ADA as Indicated bythe legislative history (Conference report at 67-

•

8; Education and Labor report at 85). In resporse, the final rule mandates 'direct access,' instead of 
access that is t.mctionally equlvalenr to that provided to all other telephone users. lelephone 

emergency access through a third partyor through a relay service would not satisfy the requirement for 
direct access. · 
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Several commenters asked about a separate se-en-diglt emergency call number for the 911 ser\'ices. 
The requirement for direct access disallow; the use of a separate seven-digit number where 911 ser\'ice 
is available. Separate se\E!n-digit emergency call numbers would be unfamiliar to many individuals and 
also more burdensome to use. A standard errergency 911 number is easier to remember and would 
save valuable time spent in searching in telephonebooks for a local seven-digit emergency number. 

Many commenters requested the establishmmt of minimum standards of service (e.g., the quantity and 
location ofTDD's and computer modems needed in a gi>en emergency center). Instead of establishing 
these scoping requirerrents, the Department has establisred a performance standard through the 
mandate for direct access. 

Section 35.162 requires public entities to take app!Opriate steps, including equipping their ermrgency 
systems with modem technology, as may be necessary to promptly receive and respond to a call tom 
users ofTDD's and computer modems. Entities are allowad the flexibility to determine what is the 
appropriate technologyfor their particular needs. In ader to avoid mandating use of particular 
technologies that may become outdated, the Dep;rtment has eliminated the references to the Baudd 
and ASCII formats in the proposed rule. 

Some commenters requested that the section require the irstallation of a voice amplification device on 
the handset of the dispatcher's telephone to anplify the dispatcher's voice. In an emergency, a person 
who has a hearing loss may be using a telephore that does not ha\E! an amplification device. Installation 
of speech amplification devices on the handsets ofthe dispatchers' telephones vould respond to that 
situation. The Department encourages their use. 

Several commenters emphasized the need br proper maintenance ofTDD's used in telephone 
emergency services. Section 35.133, v.Jiich mandates maintenance of accessible features, requires 
public entities to maintain in operable v..orking conditioo TDD's and other devices that prol.ide direct 
access to the emergency system. 

Section 35. 163 Information and Stgnage 

Section 35.163(a) requires the public entityto provide information to individuals with disabilities 
concerning accessible senices, activities, and facilities. Paragraph (b) requires the public entity to 
provide signage at all inaccessible entrances to eactof its facilities that directs users to an accessible 
ent~ance or to a location wth Information about accessitie facilities. 

Several commenters requested that, v.Jiere TDD-equipped pay phones or portable lDD's exist, clear 
signage should be posted indicating the la:ation of the TDD. The Department believes that this is 
required by paragraph (a). In addition, the Departrrent recommends that, in large buildings that house 
TDD's, directional sigm;ge indicating the location ofavailable TDD's should ba placed adjacent to banks 
of telephones that do not contain a lDD. 

Section 35. 164 Duties 

Section 35.164, like paragraph (a)(3) 01§35.150, is taken from the section 504 regulations br federally 
conducted prograTT'B. Like paragraph (a)(3), It lirTits the obligation of the public entity to ensure effective 
communication in accordance wth Davis and the circuit court opinions Interpreting it. It also includs 
specific requirements for determining the existence of undue financial and adrrinistrative burdens. The 
preamble discussion of§35.150(a) regarding that ceterminatlon is applicable to this section and flrther 
explains the public entit)ls obligation to corrply with §§35.160-35.164. Because ofthe essential nature 
of the services pro~ded by telephone emergency systems, the Department assumes that §35.164 wll 
rarely be applied to §35.162. 

Subpart F--Compliance Procedures 

Subpart F sets out the procedures or administrative enforcement ~f this part. Section 20~ oHhe Act 
provides that the remedies, procedures, and rights set Orth In section 5~5 of the Rehablhta.t1on Act of 
1 g13 (29 U.S.C. 794a) br enforcement of section 504 of th~ Rehabllltat1on _Act, W11ch proh1b1.ts 
discrimination on the basis ofhandicap in programs and activities that receive Federal fi~anc1al . 
assistance, shall be the rerredies, procedures, and rights ~r enforcement of title 11. Section .so~. in tum, 
incorporates by reference the remedies procedures, andnghts set forth 1n title VI of the Civil Rights Act 
of 1964 (42 u.s.c. 2000d to 2000d-4a). Tiiie VI, which prohibits dlscrirrination on the basis ofraca,. 
color, or national origin in ederally assisted programs, is enforce~ ~Y the Feder~I agencies that pro11de 
the Federal financial assistance to the co1ered programs and actMties m question. !fvo.luntary 
compliance cannot be achie1ed, Federal agencies enforce title VI either by the termination of Federal 
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funds to a program that is found to discrirrinate, following an administrative hearing, or by a referral to 
this Department for judicial enforcement. 

-itle II of the ADA extended the requirements of section 504 to all services, programs, and activities of 
State and local go1emments, not only those that receive Federal financial assistance. The House 
Committee on Education and Labor eiplained the enforcement provisions as follows: 

It Is the Committee's intent that administrative enforcement of section 202 of the legislation should 
closely parallel the Federal go1emmenfs experience with section 504 of the Rehabilitation Act of1973. 
The Attorney General' should use section 504 enf>rcement procedures and the Departrrenfs 
coordination role under Eiecutive Order 12250 as rrodels for regulation in this area. 

The Committee envisions that the Department of Justice will identify appropriate Federal agencies to 
oversee compliance acti,,;ties for State and local go1ernments. As with section 504, these Federal 
agencies, including the Departrrent of Justice. v.111 receive, investigate, and Wiere possible, resol1e 
complaints of discrimination. If a Federal agency is unable to resolve a complaint by voluntary means, 
• • •the major enforcement sanction br the Federal go1,0mment will be referral of cases by these 
Federal agencies to the Departrrent of Justice. 

The Department of Justice may then proceed to tie suits In Fede-al district court. As wth section 504, 
there is also a private right of action for persons wth disabilities, '<Illich includes the Lill panoply of 
remedies. Again, consistent Wth section 504, It is not the Ccrnmittee's intent that persons wth 
disabilities need to eldleust Federal adrrinistrative remedies before exercising their private right of 
action. 

Education & Labor-report at 98. See also S. Rep. No 116, 101st Cong., 1st Sess., at 5'7-58 (1989). 

Subpart F effectuates the congressional intent bydeferring to section 504 procedures W1ere those 
procedures are applicable, that is, W1ere a Federal ag;incy has jurisdiction under section 504 byvirtue 
of its provision of Federal financial assistance to the programor activity in which the discrirrination is 
alleged ta ha\e occurred. Deerral to the 504 proced.Jres also makes the sanction offund termination 

•

vailable v.here necessary to achieve compliance. Because the Civil Rights Restoration Act (Pub. L. 
OG-259) extended the application of section 504 to all of the operations ofthe public entity receiving 
he Federal financial assistance, rreny activities of State and local governments are already covered by 
section 504. The procedures in subpart F applyto complaints concerning ser..ices, programs, and 
activities of public entities that are co1ered by the ADA. 

Subpart G designates the Federal agencies resposlble for enforcing the ADA wth respect to specllc 
components of State and local go\emment. It does not, however, displace el<isting jurisdiction under 
section 504 afthe various funding agencies. lrdlviduals may still file discrimination complaints against 
recipients of Federal financial assistance v.ith the agencies that provide that assistance, and the fJnding 
agencies v.111 continue to process those corrplalnts unda- their existing procedures br enforcing section 
504. The substantive standards adopted in this i:art for title II of the ADA are generallythe same as 
those required under section 504 f>r federally assisted programs, and public entities co1ered by the 
ADA are also co1ered by the requirements of section 504ta the extent that they receive Federal 
financial assistance. Ta the extent that title II prol.-ides greater protection to the rights ofindividuals v.1th 
disabilities, hav.ever, the funding agencies v.ill also apply the substantive requirements established 
under title II and this part in processing COr!Jllaints covered by bath this part and section 504, eicept that 
fund termination procedures rrey be used only for violations of section 504. 

Subpart F establishes the procedures to be lbllowed by the agencies designated in subpart G 6r 
processing complaints against State and local go1ernment entities l't\en the designated agency does 
not have jurisdiction under section 504. 

Section 35.170 Complaints 

Section 35.170 pra\ides that any individual who believes that he or she or a specifc class of individuals 
has been subjacted to discrirrination on the basis d disability by a public entity may, by himself or 
herself or by an authorized representati1e, file a complaint under this part IMthin 180 days of the date of 
the alleged discrirrinatlon, unless the tirra for filing is extended by the agency for good cause. Although 
§35.107 requires public entities that er!Jlloy 50 or more persons ta establish grie10nce procedures br 

a,esolution of complaints, exhaustion of those procedtres is not a prerequisite ta fling a complaint under 
~is section. If a complainant chooses to bilow the public entity's grievanc.e procedures, hov.ever, any 

resulting delay may be considered good cause flr extending the time allowed for filing a complaint under 
this part. 
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Filing the complaint with any Federal agency will satisfy the requirement for timely filing. As explained 
below, a complaint filed with an agency that has jurisdiction under section 504 v.111 be processed under 
the agency's procedures br enforcing section 504. 

Some commenters objected to the complexity of allowing complaints to be filed with different agencies. 
The multlpliclty of enforcement jurisdiction is the result offollowing the statutorily mandated enbrcement 
scheme. The Department has, however, attempted to simplify procedures for complainants by making -
the Federal agency that receives the complaint responslt:le for referring it to an appropriate agency 

The Department has also added a newparagraph (c) to this section prol.iding that a complaint may be 
filed with any agency designated under subpa1 G of this part, or llith any agency that provides funding 
to the public entitythat is the subject of the complaint, or with the Department of Justice. Under §35.171 
(a)(2), the Department of Justice will refer complaints for which it does not he;e jurisdiction under 
section 504 to an agencythat does have jurisdiction under section 504, or to the agencydesignated 
under subpart G as responsible or complaints filed against the public entity that is the subject of the 
complaint or In the case ofan employment complaint that is also subject to title I of the Act, to the Equal 
Employment Opportunity Commission. Complaints filed with the Department of Justice may be sent to 
the Coordination and Rellew Section, P.O. Box 66118, Civil Rights Dl\lision, U.S. Department of Justice, 
Washington, DC 20035-8118. 

Section 35. 171 Acceptance of Complaints 

Section 35.171 establishes procedures or determining jurisdiction and responsibility for processing 
complaints against public entities. lhe final rule provides complainants an opportunityto file with the 
Federal funding agency of their choice. If that agency does not have jurisdiction under section 504, 
however, and is not the agency designated urder subpart G es responsible or that public entity, the 
agency must refer the complaint to the Department of Justice, which will be responsible br referring It 
either to an agency that does have jurisdiction under section 504 or to the appropriate designatllll 
agency, or in the case of an employment complaint that is also subject to title I of the Act, to the Equal 
Employment Opportunity Commission. 

Whenever an agency receives a complaint over which It has jurisdiction under section 504, ~ v.111 
process the complaint under its section 504 procedures. Vflen the agency designated under subpart G 
receives a complaint for which It does not ha1.e jurisdiction under section 504, it wll treat the complaint 
as an ADA complaint under the procedures establishlll in this subpart. 

Section 35.171 also describes agencyresponsibillties for the processing of employment complaints. As 
described In connection Wth §35.140, additional procedures regarding the coordination ofemployment 
complaints will be established in e coordination regulalon issued by DOJ and EEOC. Agencies wth 
jurisdiction under section 504 or complaints alleging employment discrimination also covered by title I 
will follow the procedures established bythe coordination regulation br those complaints. Complaints 
covered by title I but not section 504 v.111 be referred to the EEOC, and complaints covered by this part 
but not title I will be processed under the procedures lnthls part. -

Section 35.172 Resolution of Complaints 

Section 35.172 requires the designated ag1r1cy to either resolve the complaint or issue to the 
complainant and the public entfya Letter of Findings containing indings of fact and conclusions oflaw 
and a description ofa remedy for each violation found. 

The Act requires the Departrrent of Justice to establish adrrinistrative procedures br resolution of 
complaints, but does not require corrplainants to el<haust these admnlstrative remedies. The Committee 
Reports make clear that Congress intended to pro>ide a private right of action ~th the full panoply of 
remedies for Individual victims of discrimination. Because the Act doEB not require el<haustlon of 
administrative remedies, the complainant may elect to proceed wth a private suit at any time. 

Section 35.173 Voluntary Compliance Agreements 

Section 35.173 requires the agencyto attempt to resolve all complaints In which It ftnds noncompliance 
through voluntary compliance agreements enforceable by the Attorney General. 

Section 35. 17 4 Referral 

Section 35.174 prolAdes for referral of the matter to the Department of Justice if the agen~y is unable to 
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obtain voluntary compliance . 

• action 35. 175 Attorney's Fees 

Section 35.175 states that courts are authorized toaward attorneys fees, including litigation .eipenses 
and costs, as pro~ded In section 505 of the Act. Litigation expenses include itarrs such as el<pert 
witness fees, travel expenses, etc. The Judiciary Committee Report specifies that such Items are 
included under the rubric of"attomeys fees" and not 'costs" so that such el<penses v.ill be assessed 
against a plainti1f only under the standard set Orth in Christiansburg Garment Co. v. Equal Employment 
Opportunity Commission,434 U.S. 412 (1978). (Judiciaryreport at 73.) 

Section 35. 176 Alternative MJans of Dispute Resolutim · 

Section 35.176 restates section 513 otthe Act, which encourages use ofalternative means of dispute 
resolution. 

Section 35.177 Effect of Unavailability of Technical Assistaoe 

Section 35. 177 eipl.ains that, as pro~ded in section 506(e) of the Act, a public entity is not excused from 
compliance with the requirements of this part because of any failure to receiw technical assistance. 

Section 35. 178 State Immunity 

Section 35. 178 restates the prolislon of section 502 of the Act that a State is not irrmune under the 
eleventh amendment to the Constitution ofthe United States from an action in Federal or State court flr 
violations of the Act, and that the sarre remedies are available for any such violations as are ai.ailable in 
an action against an entity other than a State. 

Subpart G-Designated Agencies 

eecrion 35.190 Designated Agencies 

Subpart G designates the Federal agencies resposible for investigating complaints under this part. At 
least 26 agencies currently administer programs of Federal financial assistance that are subj;lct to the 
nondiscrimination requirements of section 504 as v.ell as other civil rights statutes. A rrajority of these 
agencies adrrinister modest programs of Federal financial assistan::e and/or de\otlte minimal resources 
exclusively to "external' civil rights enforcement activities. Under Executive Order 12250, the 
Department of Justice has encouraged the use ofdelegation agreerrents under V>tllch certain civil rights 
compliance responsibilities bra class of recipients funded by more than one agency are delegated by 
an agency or agencies to a "lead" agency. For example, many agencies that lmd Institutions of higher 
education ha1.e signed agreerrents that designate the Departrrent of Education as the "lead" agency for 
this class of recipients. 

The use of delegation agreements reduces merlap and duplication of effort, and thereby strengthens 
overall civil rights enforcement. However, the use of these agreements to date generally has been 
limited to education and health care recipients. nese classes of recipients are imded by numerous 
agencies and the logical connection to a lead agency Is clear (e.g., the Department of Education for 
colleges and uni1.ersities, and the Departrrent of Health and Human Services for hospitals). 

The ADA's expanded coverage of State and local go1Srnment operations further complicates the 
process of establishing Federal agencyjurlsdiction for the purpose of Investigating complaints of 
discrimination on the basis ofdisability. Because all operaticns of public entitles now are covered 
irrespective of the presence or absence ofFederal financial assistance, rrany additional State and local 
government functions and organizations noware subject to Federal j.Jrisdiction. In some cases, there is 
no historical or single cleaFcut subject matter relationship wth a Federal agency as was the case in the 
education example described abo\8. Further, the 33,000 governmental jurisdictions subjlct to the ADA 
differ greatly In their organization, rraking a detailed and workable division of Federal agency jurisdiction 
by Individual State, county, or municipal entity unrealistic. 

-

This regulation applies the delegation conceptto the investigation of complaints of discrimination on the 
basis of disability by public entities under the ADA. It desigrates eight agencies, rather than all agencies 
currently administering programs of Federal financial assistance, as respmsible for investigating 
complaints under this part. These 'designated agencies' generally have the largest ci'Jil rights 
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compliance staffs, the most experience in corrplaint investigations and disability issues, and broad }el 
clear subject area responsibilities. lhis division of responsibilities is rrede functionally rather than by 
public entity type or name designation. For e>ample, all entities (regardless of their title) that exercise 
responsibilities, regulate, or adninister services or programs relating to lands and natural resources 811 
within the jurisdiction of the Department of Interior. 

Complaints under this part wll be investigated by the designated agency most closely related to the 
functions exercised by the governmental component against which the complaint is lodged. For 
example, a complaint against a State rredical board, Wiere such a board is a recognizable entity will be · 
investigated by the Department of Health and Hurren Services (the designated agencyfor regulatory 
activities relating to the pr01ision of health care), even if the board is part of a general umbrella 
department of planning and regulation (br which the Department of Justice is the designated agenc:V. If 
two or more agencies ha1.e apparent responsibility over a complaint, §35.190(c) pro\ides that the 
Assistant Attorney General shall detemine which one of the agencies shall be the designated agency 
for purposes of that complaint 

.Thirteen commenters, including bur proposed designated agencies, addressed the Departmmt of 
Justice's identification in the proposed regulation ofnine "designated agencieS' to investigate complaints 
under this part. Most comments addressed the proposed SJBCific delegations to the 1.erious individual 
agencies. The Department of Justice agrees wth several commenters who pointed out that 
responsibility for "historic and cultural preseMtion" functions appropriately belongs ;vith the Departrrent 
of Interior rather than the Departrrent of Education. The Department of Justice also agrees Wth the 
Department of Education that "museums" more appropriately should be delegated to the Department of 
Interior, and that"preschool and da~re programs" more appropriately should be assigned to the 
Department of Health and Hurren Services, rather than to the Department of Education. The final rule 
reflects these decisions. 

The Department of Commerce opposed its listing as the desigrated agency for 'commerce and industry, 
including general econorric development, banking and finance, consurrer protection, insurance, and 
small business". The Department of Commerce cited its lack ofa substantial e>Gsting section 504 
enforcement program and experience ;vith many of the specific functions to be delegated. lhe 
Department of Justice accedes to the Departrrent of Commerce's position, and has assigned itself as 
the designated agency for these functions. 

In response to a comment from the Department of Health and Human Services, the regulation's 
category of "medical and nursing schoolS' has been clarified to read "schools of medicine, dentistry, 
nursing, and other health-related fields". Also in response to a corrment from the Department of Health 
and Human Services, "correctional institutions" have been specifically added to the public saety and 
administration of justice functions assigned to the Depa'tment of Justice. 

The regulation also assigns the Departmmt of Justice as the designated agencyresponslble br all State 
and local government functions not assigned to dher designated agencies. lhe Department of Justice, 
under an agreement with the Departrrent of the Treasury, continues to receive and coordinate the 
investigation of complaints filed under the Re..anue Sharing Act. This entitlement program, which was 
tenminated in 1986, prollided civil rights compliance jurisdiction for a wide variety of complaints regarding 
the use of Federal funds to support 1.erious general activities of local governments. In the absence of 
any similar program of Federal financial assistance adrrinlstered by another Federal agency, placement 
of designated agency responsibilities IJr miscellaneous and othe!'Mse undesignated t.mctions ;vith the 
Department of Justice is an appropriate continuation cl current practice. 

The Department of Education obj:!cted to the proposed rule's Inclusion of the functional area of'a~s and 
humanities" within its responsibilities, and the Departmmt of Housing ard Urban Dewlopment objected 
to its proposed designation as responsible tir activities relating to rent control, the real estate industry 
and housing code enbrcement. The Department has deleted these areas tom the lists assigned to the 
Departments of Education and Housing and UrbanDevelopment, respectiwly, and has added _a new 
paragraph (c) to §35.190, vJiich provides that the Dei:artment of Justice may assign respons1b1iltyfor 
components of State or local gowrnments that exercise responslbilitie~, regulate, or ~drrinister services, 
programs, or activities relating to functions not assigned to si:ecific designated aQenc1es byparagrap~ 
(b) of this section to other appropriate agencies. lie Department b.ellews that t~1s approach vJll provide 
more flexibility in detenmining the appropriate agencyfor 1nvestlgat1on of complaints involving those 
components of State and local go1.ernments not specifically addressed by the listings in paragraph (b). 
As provided in §§35.170 and 35.171, conplalnts filed with the Department of Justice v.111 be referred to 
the appropriate agenc~ 

several commenters proposed a stronger role br the Depa~nt.of Justice, esp~ciallywith respect to 
the receipt and assignrrent of complaints, and the 011erall morntonng of the effectiveness of the 
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enforcement activities of Federal agencies. As discussed ab<Ye, §§35.170 and 35.171 ha1e been 
revised to provide for referral of complaints by the Department of Justice to appropriate enbrcement 

-

gencles. Also, language has been addei to §35.190(a) of the final regulation stating ttat the Assistant 
ttomey General shall pro\Ade policy guidance and irterpretations to designated agencies to ensUie the 

consistent and efective implementation of this part. 
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Title 34: Education 
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PART 104-NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Section Contants 

§ 104.1 PUrROSe. 
~121ication. 
-~finitions. 

SubRart A-General Provisions 

§_ 104.4 Discrimination prohibited. 
§ 104.5 Assurances required. 
§ 104.6 Remedial action. voluntary action. and self-evaluation. 
§ 104.7 Designation of responsible employee and ado12tion of grievance 
Qrocedures. 
§ 104.8 Notice. 
§ 104.9 Administrative requirements for small reciQients. 
§ 104.10 Effect of state or local law or other requirements and effect of 
filI!Qloyment OPP-ortunities. 

Subgart B-EmgloY.ment Practices 

§ 104.11 Discrimination Rrohibited. 
§ 104.12 Reasonable accommodation. 
§ 104.13 EmQloyment criteria. 
§ 104.14 PreemQloyment inquiries. 

SubRart C-Accessibility_ 

§ 104.21 Discrimination Qrohibited. 
§ 104.22 Existing facilities . 

. §_ 104.23 New construction. 

e Subgart 0-Preschool. Elementary, and Secondary Education . 

§ 104 .31 ApQlication of th is subpart. 
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§ 104.32 Location and notification. 
§ 104.33 Free am:;irqgriate public education. 
§ 104.34 Educational setting. 
§ 104.35 Evaluation and placement. 
§ 104.36 Procedural safeguards. 
§ 104.37 Nonacademic services. 
§ 104.38 Preschool and adult education. 
§ 104.39 Private education. 

SubP-art E-Postsecondary Education 

§ 104.41 AQQlication of this subpart. 
§ 104.42 Admissions and recruitment. 
§ 104.43 Treatment of students: general. 
§ 104.44 Academic adjustments. 
§ 104.45 Housing ... 
§ 104.46 Financial and employment assistance to students. 
§ 104.47 Nonacademic services. 

Subgart F-Health. Welfare. and Social Services 

§ 104.51 Ag_glication of this subgart. 
§ 104.52 Health. welfare. and other social services. 
§ 104.53 Drug and alcohol addicts. 
§ 104.54 Education of institutionalized persons .. 

Subgart G-Procedures 

§ 104.61 Procedures. 
Aggendix A to Part 104-AnalY.sis of Final Regulation · 
A1wendix B to Part 104-Guidelines for Eliminating Discrimination and Denial 
of Services on the Basis of Ra~ Color. National Orig.in, Sex. and .Handicag in 
Vocational Education Programs 

Authority: 20 U.S.C. 1405; 29 U.S.C. 794. 

Source: 45 FR 30936, May 9, 1980, unless otherwise noted. 

Subpart A-General Provisions 

§ 104.1 Purpose. 

KIJQ11 
The purpose of this part is to effectuate section 504 d the Rehabilitation Act of19'.~· which is design9:d 
to eliminate discrimination on the basis of handicap in any program or activity rece1vmg Federal financial 
assistance. 

§ 104.2 Application. 
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!I]JQ~ 

9.iiis part applies to each recipient ofFederal financial assistance from the Department of Education and 
to the. program or activity that receives such assistance. 

[65 FR 30936, l'lay 9, 1980, as amended at 65 FR 00054, Nov. 13, 2000] 

§ 104.3 Definitions. 

As used In this part, the term 

(a) The Act means the Rehabilitation Act of1973, Pub. L. 93-112, as amended by the Rehabilitation Act 
Amendments of1974, Pub. L. 93-516, 29 U.S.C. 794. 

(b) Section 504 means section 504 of the Act. 

(c) Education of the Handicapped Actmeans that statute as arrended by the Education for all 
Handicapped Children Act of1975, Pub. L. 94-142, 20 U.S.C. 1401 et seq. 

(d) Department means the Department of Education. 

(e) A~sistant Secretary means the Assistant Secretary for Civil Rights of the Department of Education. 

(f) Recipient means any state or its political subdllision, any instrumentality of a state or its political 
subdivision, any public or private agency, institution, organization, or other entity, or any person to Vvhich 

•

ederal financial assistance is ell:ended directly or through another recipient, including anysuccessor, 
ssignee, or transeree of a recipient, but excluding the ultimate beneficiary of the assistance. 

(g) Applicant for assistance means one Vvho submits an application, request, or pl<n required to be 
approved by a Department official or by a recipient as a condition to becoming a recipient. 

(h) Federal financial assistance means any grant, loan, contract (other than a procuremmt contract or a 
contract of insurance or guarantW, or any other arrangement by which the Department provides or 
otherwise makes available assistance In the brm of: 

(1) Funds; 

(2) Services of Federal personnel; or 

(3) Real and personal property or any interest in or use of such property, including: 

(i) Transfers or leases of such property for less than fair market value or for reduced consideration; and 

(ii) Proceeds from a subsequent transer or lease of such property if the Federal share oflts fair market 
value is not returned to the Federal Go-ernment. 

(i) Facility means all or any portion of buildings, structures, equlpmmt, roads. walks, parking lots, or 
other real or personal property or interest in such property. 

Ol Handicapped person-(1) Handicapped persons means any person Vvho (I) has a physical or mental 
impairment which substantially limits one or more major life activities, (II) has a record of such an 
impairment, or (iii) is regarded as haling such an impairment. 

-) As used in paragraph (t(1) of this section, the phrase: 

(I) Physical or mental impairmentmeans (A) any physiological disorder or condition, cosrmtic 
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disfigurement, or anetomcal loss affecting one or rrore of the following body systems: neurological; 
musculoskeletal; special sense organs; respiratory including speech organs; cardio"9scular; 
reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and endocrine; or (B} anymental or 
psychological disorder, such as mmtal retardation, organic train syndrome, emotional or mental illness, 
and specific learning disabilities. 

(JI) Major life activities means functions such as caring or one's self, performing manual tasks, v.elking, 
seeing, hearing, speaking, breathing, learnln11 and working. 

(iii) Has a record of such an impalrmantmeans has a history of, or has been msclassified as having, a 
mental or physical impairment that substantially limits one or more major life activities. 

(iv} is regarded as having an lmpalrmentmeans (A) has a physical or mental impairment that does not 
substantially limit major life activities but that is treated by a recipient as caistltuting such a linitation; {B} 
has a physical or mental impairment that substantially limits major life activities only as a result of the 
attitudes of others tov.erd such Impairment; or (C) has none of the impairments defined in paragraph (D 
(2)(i) of this section but is treated bya recipient as halAng such an impairment. 

(k) Program or activitymeans all of the operations o~ 

(1 }(i) A department, agency, special purpose district, or other Jnstrunentality of a State or of a local 
government; or 

(ii) The entity of such State or local gowmment that distributes such assistance and each such 
department or agency (and each other State or Joe€! government entity) to which the assistance is 
extended, in the case of assistance to a State or local government; 

(2)(i} A college, university, or other postsecondary institution, or a plblic system of higher education; or 

(II) A local educational agency(as defined in 20 U.S.C. 88J1), system of vocational education, or other 
school system; 

(3)(1) An entire corporation, partnership, or other pri1Ste organization, or an entire sole proprietorshlJ)-

(A) If assistance is extended to such corporation, partnership private organization, or sole proprietorship 
as a whole; or 

(B) Which is principally engaged in the business ofprovldlng education, health care. housing, social 
services, or parks and recreation; or 

(ii) The entire plant or other corrparable, geographically separate facility to which Federal financial 
assistance is extend_ed, in the case of any other corporation, partnership, prilate organization, or sole 
proprietorship; or 

(4) Any other entity which is established bytwo or more of the entities described in paragraph (k)(1 ), (2), 
or (3) of this section; anypart of which is extended Federal fnancial assistance. 

(Authority: 29 U.S.C. 794(b)) 

(I) Qualified handicapped personmeans: 

(1) With respect to employment, a handicapped person w10, with reasonable acconmodation, can 
perform the essential functions of the job in question; 

(2) With respect to public preschool elerrentary, secondary, or adult educational s~l'\1ces, a . · 
handlcappped person (I) ofan age during v.hich nonhandlcapped persons ere !?rowed such serv1ces, 
(ii) of any age during v.tiich It is mandatory under state Jaw to provide such seNces to handicapped 
persons, or (iii) to v.tiom a state is required to prolide a free appropriate public education under section 
612 of the Education of the Handicapped Act; and 

(3) With respect to postsecondary and voca~i~nal educ~tii;n services, a h~ndicapped 11e~son Wio me~ts 
the academic and technical standards requ1s1te to aim1ss1on or participation In the rec1p1enfs education 
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program or activity; 

A,i) With respect to other services, a handicapped person Wio meets the essential eligibility 
-~quirements for the receipt of such services. . · 

(m) Handicap means any condition or characteristic that renders a person ahandicapped person as 
defined in paragraph (] of this section. 

[45 FR 30936, !v'ay 9, 1960, as amended at 65 FR EB054, Nov. 13, 2000) 

§ 104.4 Discrimination prohibited. 

[filJQp 

(a) General. No qualified handicapped person shall, on tte basis of handicap, be eicluded fi'om 
participation In, be denied the benefts of, or otherwise be subjected to discrinination under any program 
or activitiy which receiws Federal financial assistance. 

(b) Discriminatory actions prohibited. (1) A recipient, in pro.,;ding any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangenients, on the basis of handicap: 

(i) Deny a qualified handicapped person the oi:portunity to participate in or beneft from the aid, benefit, 
or service; 

(ii) Afford a qualified handicapped person an oi:portunity to participate in or beneft from the aid, benefit, 
or service that is not equal to that aforded others; 

· (iii) Provide a qualified handicapped person Wth an aid, benefit, or service that is not as efective as that 
-rovided to others; 

(iv) Provide different or separate aid, benefts, or services to handicapped persons or to anyclass of 
handicapped persons unless such action is necesary to provide qualified handicapped persons wth 
aid, b_enefits, or services that are as efective as those pro..;ded to others; 

(v) Aid or perpetuate discrirrination against a quaiifed handicapped person by providing significant 
assistance to an agenC)( organization, or person ttst discriminates on the basis of handicap in pr01.1ding 
any aid, benefit, or service to beneficiaries of the recipients program or activity; 

(vi) Deny a qualified handicapped person the oi:portunity to participate as a member of planning or 
advisory boards; or 

(vii) Otherwise limit a qualified handicapped person in the mjoyment of any right, privilege, advantage, 
or opportunity enjoyed by others receiving an aid, benefit, or service. 

(2) For purposes of this part, aids, benefts, and services, to be equally effective, are not required to 
produce the identical result or le1el of achievement for handicapped and nonhandicapped ~rsons, but 
must afford handicapped persons equal oppirtunity to obtain the same result, to gain the same benefit, 
or to reach the same level of achievement, in the most integrated setting appropriate to the person's 
needs. 

(3) Despite the existence of separate or different aid, benefits, or services provided in accordance wth 
this part, a recipient may not deny a qualified handicapped person the opportunityto participate in such 
aid. benefits, or services that are not separate or diferent. 

(4) A recipient may not, directly or through contractual or other arrargements, utilize criteria or rrethods 
of administration (i) that ha1.e the effect of subjecting qualified handicapped persons to discrinination on 
the basis of handicap, (ii) that ha-.e the purpose er effect of defeating or substantially impairing 

aiccompllshment of the objectives of the recipient's program or activity with respect to handicapped 
w:iersons, or (ill) that perpetuate the discrirrination of another recipient if both recipients are subj;!ct to 

common administrative control or are agencies ofthe same State. 
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(5) In determining the site or location ofa facility, an applicant for assistance or a recipient rrey not make 
selections (i) that hal.B the effect of excluding handicapped persons tom, denying them the benefits of, 
or otherwise subjecting them to discrimination under any program or activity that receives Federal 
financial assistance or (ii) that ha1e the purpose or effect of defeating or substantially impairing the 
accomplishment of the objectives of the program or activity with respect to handicapped persons. 

(6) As used in this section, the aid, beneft, or service provided under a program or activity receiving 
Federal financial assistance includes enyald, benefit, or service provided in or through e facility that has 
been constructed, e~anded, altered, leased or rented, or othel'Wse acquired, in v.hole or in part, wth 
Federal financial assistance. 

(c) Aid, benefits, or services limited by Federal law The exclusion of non handicapped persons fom aid, 
benefits, or services limited by Federal statute or eiecutive order to handicapped persons or the 
exclusion of a specific class of handicapped persons fom aid, benefits, or services limited by Federal 
statute or executive order to a different class of handicapped persons is not prohibited bythls pert. 

[45 FR 30936, IV'ay 9, 1980, as amended at 65 FR 68054, Nov. 13, 20001 

§ 104.5 Assurances required. 

(a) Assurances. An applicant for Federal financial assistance to Wiich this part applies shall subrrit an 
assurance, on a brm specified by the Assistant Secretary, that the program or activity will be operated in 
compliance with this part. An applicant rray Incorporate these assurances by reference in subsequent 
applications to the Departrrent. 

(b) Duration of obligation. (1) In the case ofFederal financial assistance eltended in the form of real 
property or to provide real property or structures on the propa1y, the assurance wll obligate the recipient 
or, in the case ofa subsequent transfar, the transferee, for the period during Wilch the real property or 

, structures are used br the purpose br which Federal 1inanclal assistance is elllended or for another 
purpose in'IOlving the pro-.;sion of similar services or benefits. 

(2) In the case ofFederal financial assistance eltended to provide personal property, the assurance wll 
obligate the recipient br the period during v.hich It retains ownership or possession ofthe property. 

(3) In all other cases the assurance Yill obligate the reciplert for the period during v.hich Federal 
financial assistance is eitended. 

(c) Covenants. (1) Where Federal financial assistance is prollded in the form of real property or interest 
in the property from the Department, the instrument effecting or recording this transfer shall contain a 
covenant running 'llith the land to assure nondscrimlnatlon for the period during Wiich the real property 
is used for a purpose for which the Federal inanclal assistance is extended or for another purpose 
involving the pro-.;sion of similar services or benefits. 

(2) Where no transfer of property is involved but property is purchased or improved with Federal 
financial assistance, the recipient shall agree to lncludethe covenant described in paragraph (b){2) of 
this section in the lnstrurrent effecting or recording any subsequent transfer of the property. 

(3) Where Federal financial assistance is prollded In the form of real property or interest in the property 
from the Department, the covenant shall also include a ccndition coupled wth a right to be reseMd by 
the Department to revert title to the property in the event of a breach of the covenant. If a transferee of 
real property proposes to rrortgage or otherv.ise encumber the real property as security for financing 
construction of new, or improvement of existing, faclllties on the property for the purposes ~r which the 
property was transferred, the Assistant Secretary may, upon request of the transfers~ and 1f necessary 
to accomplish such flnancing and upon such condtlons as he or sha deelTS appropriate, agree to 
forbear the exercise of such right to rewrt title for so long as the lien of such mortgage or other 
encumbrance remains effective. 

[45 FR 30936, IV'ay 9, 1980, as amended at 65 FR 68054, Nov. 13, 2000] 

§ 104.6 Remedial action, voluntary action, and self-evaluation. 
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UJJQ11 
9> Remediel action. (1) If the Assistant Secretary finds that a recipient has discrirrinated against 

persons on the basis ofhandicap in violation of section 504 or this part, the recipient shall take such 
remedial action as the Assistant Secretarydeems necessary to overcome the effects of the 
discrimination. 

(2) Where a recipient is bund to have discriminated against persons on the basis ofhandicap in 
violation of section 504 or this part and Vihere another recipient exercises control o-.er the recipient that 
has discriminated, the Assistant Secretal)( where appropriate, rray require either or both recipients to 
take remedial action. 

(3) The Assistant Secretary may, where necessary to overcome the effects of discrimination in violation 
of section 504 or this part. require a recipient to take renedial action (i) IMth respect to handicapped 
persons v.tio are no longer participants in the recipiert's program or activity but who were participants in 
the program or activity when such discrirrination occurred or (ii} v.ith respect to handicapped persons 
who would have been participants in the programor activity had the discrirrination not occurred. 

(b} Voluntary action. A recipient may take steps, in addition to any action that is required by this part, to 
overcome the effects of conditions that resulted in lirrited participation in the recipient's program or 
activity by qualified handicapped persons. 

(c) Self-evaluation. (1) A recipient shall, v.ithin one year of the effective date of this part: 

(I) Evaluate, with the assistance ofinterested persons, includirg handicapped persons or organizations 
representing handicapped persons, its current policie and practices and the efects thereof that do not 
or may not meet the requirements of this part; 

(ii) Modify, after consultation IMth interested persons, including rendicapped persons or organizations 
representing handicapped persons, anypollcies and practices that do not rreet the requirements of this 

eart;and 

(iii) Take, after consultation v.ith interested persons, including rendicappei;I persons or organizations 
representing handicapped persons, appropriae remedial steps to elirrinate the effects of any 
discrimination that resulted tom adherence to these policies and practices. 

(2) A recipient that erfllloys fifteen or more persons shall, brat least three years following completion of 
the evaluation required under paragraph (c)(1) ofthls section, maintain on file, make available for public 
inspection, and prolide to the Assistant Secretaryupon request 

(i} A list of the interested persons consulted, 

(ii} A description of areas examined and any problems identified, and 

(iii) A description of any modifications made and of any remedial steps taken. 

(45 FR 30936, May 9, 1980, as amended at 65 FR 68054, Nov. 13, 2000] 

§ 104.7 Designation of responsible employee and adoption of grievance 
procedures. 

(a} Designation of responsible employee.A recipient that erfllloys fifteen or more persons shall 
designate at least one person to coordinate its eforts to comply with this part. · 

Aibl Adoption of grievance procedures.A recipient that erfllloys fifteen or more persons shall adopt 
9Jrievance procedures that Incorporate appropriate aile process standards and that proVde for the 

prompt and equitable resolution ofcomplaints allegirg any action prohibited by this part. Such 
procedures need not be established W:h respect to complaints from applicants br employment or from 
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applicants for admission to postsecondary educational Institutions. 

§ 104.8 Notice. 

lilt® 
(a) A recipient that employs fifteen or more persons shall take ai:propriate Initial and continuing steps to 
notify participants, benefciaries, applicants, and errployees, including those wth impaired vision or 
hearing, and unions or proessional organizatiors holding collecti..e bargaining or proessional 
agreements with the recipient that it does not discrlninate on the basis of handicap in \iolation of section 
504 and this part. The notification shall state, Wiere appropriate, that the recipient does not discrinirlate 
in admission or access to, or treatrrent or employment in, its program or activity. The notification shall 
also include an identlfcatlon of the responsible employee designated pursuant to §104.7(a). A recipent 
shall make the initial notifcation required by this paragrai;ti within 90 days of the effective date of this 
part. Methods of Initial and continuing notilcation may include the posting of notices, publication in 
newspapers and magazines, placerrent of notices in recipients' publication, and distribution of 
memoranda or other \Mitten communications. 

(b) If a recipient publishes or uses recruitmmt materials or publications containing general inbrmation 
that it makes available to participants, benefciaries, applicents, or employees, It shall include in those 
materials or publications a staterrent of the policy described In paragraph (a) of this section. A recipient 
may meet the requirerrent of this paragraph either by including appropriate inserts in e)jsting materials 
and publications or by revising and reprinting the rraterials and publications. 

[45 FR 30936, IVBy 9, 1980, as arrended at 65 FR 68054, Nov. 13, 2000] 

§ 104.9 Administrative requirements for small recipients. 

The Assistant Secretary may require any recipient Vvith fewer than fifteen employees, or any class of 
such recipients, to corrply with §§104.7 and 104.8, inwhole or in part, v.hen the Assistant Secretary 
finds a violation of this part or finds that such compliance will not significantly impair the ablltty of the 
recipient or class of recipients to pro\ide benefits or services. 

§ 104.10 Effect of state or local law or other requirements and effect of 
employment opportunities. 

(a) The obligation to comply with this part is not ob\iated or alleviated by the existence of any state or 
local law or other requirement that, on the basis of handicap, imposes prohibitions or linits upon the 
eliglblllty of qualilied handicapped persons to receve services or to practice any occupation or 
profession. · 

(b) The obligation to corrply with this part is not ob\iated or allevia~ed because errployment 
opportunities in any occupation or proilssion are or may be more limited for handicapped persons than 
for nonhandicapped persons. 

Subpart B-Employment Practices 

§ 104.11 Discrimination prohibited. 

1134 
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(a) General. (1) No qualified handicapped person shall, on tte basis of handicap, be subj3cted to 
discrimination in employment under any program or activity to which this part applies. · 

-} A recipient that receil.es assistance under the Educationof the Handicapped Act shall take po~ltl-e 
steps to employ and advance in employment qualified handicapped persons 1n program or activities 
assisted under that Act. 

(3) A recipient shall make all decisions concerning eriployment under any program or activity to which 
this part applies in a manner which ensures that discrinination on the basis of handicap does not occur 
and may not limit, segregate, or classi¥ applicants or employees in any way that adversely affects their 
opportunities or status because ofhandicap. 

(4) A recipient may not participate in a contractual or other relatiC11ship that has the efect of subjecting 
qualified handicapped applicants or eriployees to discrimination prohibited by this subpart. The 
relationships referred to in this paragraph include relatiC11ships v.ith employment and referral agencies, 
with labor unions, 'llith organizations prol.iding or administering fringe benefits to employees of the 
recipient. and 'llith organizations pro\iding training ard apprenticeships. 

(b) Specific activities. The provisions of this subpart apply to: 

(1) Recruitment, advertising, and the processing ofapplications for employment; 

(2) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of return 
from layoff and rehiring; · 

(3) Rates of pay or any other form of compensation and chaiges in compensation; 

(4) Job' assignments, job classifications, organizational structures, ~sition descriptions, lines of 
progression, and senioritylists; e) Leaves of absense, sick leaw, or any other leave; 

(6) Fringe benefits available by virtue of employment, whether or not admin'1stered by the recipient; 

(7) Selection and inancial support br training, including apprenticeship, proesslonal meetings, 
conferences, and other related actilities, and selection for leaves of absence to pursue training; 

(8) Employer sponsored acti\ities, including those that are socl~ or recreational; and 

(9) Any other term, condition, or prlllilege of employment. 

(c) A recipienfs obligation to comply with this subpart is not afected by any inconsistent term of any 
collective bargaining agreement to which it is a party. 

[45 FR 30936, May 9, 1980, as amended at 65 FR €8055, Nov. 13, 2000] 

§ 104.12 Reasonable accommodation. 

(a) A recipient shall make reasonable accommodation to the known physical or mental limitations of an 
otherv.ise qualified handicapped applicant a employee unless the recipient can de1TOnstrate that the 
accommodation would impose an undue hardship 01 the operation of Its program or activity. 

(b) Reasonable accommodation may include: 

91) Making facilities used by employees readily accessible to and usable by handicapped persons, and 

(2) Job restructuring, part-time or modified work schedules, acquisition or ITDdification of equipment or 
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devices. the pro\ision of readers or interpreters, and other sin11ar actions. 

(c) In determining pursuant to paragraph (a) ofthis section v.hether an accommodation would impose an 
undue hardship on the operation ofa recipient's program or activity, factors to be considered include: 

(1) The overall size of the reclpienfs program or activity with respect to number of employees, number 
and type of facillties, and size of budget; . 

(2) The type of the recipienfs operation, including the conposltion and structure of the recipient's 
workforce; and 

(3) The nature and cost ofthe acconvnodation needed. 

(d) A recipient may not deny any employment opportunity to a qualified handicapped employee or 
applicant lfthe basis lbr the denial is the need to make reasonable acconmodation to the ph}'Sical or 
mental limitations of the employee or applicant. 

(45 FR 30936, way 9, 2000, as amended at 65 FR €8054, Nov. 13, 2000] 

§ 104.13 Employment criteria. 

[i]jQp 

(a) A recipient may not make use of any employment test or other selection criterion that screens out or 
tends to screen out handicapped persons or aiy class of handicapped persons unless: 

(1) The test score or other selection criterion, as used bythe recipient, is shown to be job-related fer the 
position in question, and 

(2) Alternative job-related tests or criteria that do not screen out or tend to scree out as many 
handicapped persons are not sho'lf1 by the Director to be available. 

(b) A recipient shall select and adn1nister tests concerning employment so as best to ensure that, Wien 
administered to an applicant or errployee who has a handicap that impairs sensory, manual, or speaking 
skills, the test results accuratalyreflact the applicanfs or employee's job skills, aptitude, or Wiatever 
other factor the test purports to rreasure, rather than refectlng the applicanfs or employee's impaired 
sensory, manual, or speaking skills (ex:ept where those skills are the factors that the test purports to 
measure). 

§ 104.14 Preemployment inquiries. 

[i]to1.1 

(a) Except as pro\ided in paragraphs (b) and (c) ofthls section, a recipient may not conduct a 
preemployment medical examination or may not make preemployment inquiry of an applicant as to 
whether the applicant is a handicapped person or as to the nature or se10rity of a handicap. A recipiert 
may, however, make preemployment inquiry into en applicant's abllltyto perform job-related functions. 

(b) When a recipient is taking rerradlal action to correct the efects of past discriininetion pursuant to 
§104.6 (a), v.hen a recipient is taking 10luntary action to overcome the effects of conditions that resulted 
in limited participation In Its ederelly assisted program or activity pursuant to §.1 ~4.6(b), ~r v.hen a 
recipient is taking afflrmative action pursuant to section 503of the Act, the rec1p1ent may invite. 
applicants for employment to indicate v.hether and to v.hat extent they are handicapped, Provided, That: 

(1) The recipient states clearly on any written questionnaire use:l for thls purpose or makes clear or.ally If 
no written questionnaire is used that the inbrmation requested Is Intended br use solely in connection 
with its remedial action obligations or its IDluntary or affirmative action efforts; and 

(2) The recipient states clearlythat the information ls being reqLested on a '-l:lluntary b~sis, that I~ >Mil be 
keptconfidential as pro\ided in paragraph (d) ofthls section, that refusal to pro111de It Wiii not subject the 
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applicant or employee to any adverse treatment, and that it will be used only in accordance lflith this 
part. 

-) Nothing in this section shall prohibit a recipient fom conditionirg an offer ·of employmen.t on the 
results of a medical examination conducted prior to the errployee's entrance on duty, Provided, That: 

(1) All entering employees are subj9cted to such an examination regardless of handicap, and 

(2) The results of such an examination are used only in accordance with the requirements of this part. 

(d) Information obtained in accordance Wth this section as to the 1Tiedical condition or history of the 
applicant shall be collected and rraintained on separate lbrms that shall be accorded confdentiallty as 
medical records, except that: 

(1) Supervisors and managers may be informed regarding restrictions 01 the work or duties of 
handicapped persons and regarding necssary accommodations; 

(2) First aid and safety personnel may be informed, where appropriate, if the condition night require 
emergency treatment; and 

(3) Government officials investigating compliance IMth the Act shall be provided relevant information 
upon request. 

Subpart C-Accesslbility 

l!JJQ~ 

§ 104.21 Discrimination prohibited. 

~JQg 
No qualified handicapped person shall. becruse a recipient's ecillties are inaccessible to or unusable by 
handicapped persons, be denied the b1r1efits of, be excluded fi'om participation in, or otherv.ise be 
subjected to discrirrinatlon under any program or activity to which this part applies. 

§ 104.22 Existing facilities. 

(a) Accessibility. A recipient shall operate its programor activity so that when each part is viewed in its 
entirety, It is readily accessible to handicapped persons. liis paragraph does not require a recipient to 
make each of its existing facilities or every part of a facility accessible to End usable by handicapped 
persons. 

(b) Methods. A recipient may comply with the requirements of paragraph (a) of this section through such 
means as redesign of equipment, reassignment of classes or other services to accessible buildings, 
assignment of aides to beneficiaries, home visits, del/vary of health, welfare, or other social serJces at 
alternate accessible sites, alteration ofexisting facilities and construction of new faclllties in conbrmance 
with the requirements of §104.23, or any other methods that result in making its program or activity 
accessible to handicapped persons. A recipient Is nd>required to make structural changes in elisting 
facilities where other methods are elfectlve in achieving compliance with paragraph (a) of this section. In 
choosing among available methods for meeting the requirement of paragraph (a) of this section, a 
recipient shall gl\A3 priority to those methods that seM handicapped persons in the IT'OSt integrated 
setting appropriate. 

ac) Smell health, welfare, or other social service providers. If ·a recipient with fewer than fifteen 
9'mployees that provides health, 11.elfare, or other social ser.ices finds, after consultation wth a 

handicapped person seeking its serices, that there is no method of complying with paragraph (a) of this 
section other than rraking a significant alteration in its e»stlng facilities, the recipient rray, as an 
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alternative, refer the handicapped person to otrer providers of those services that are accessible. 

(d) Time period. A recipient shall corrply with the requirement of paragraph (a) cf this section wthin sixty 
days of the effective date of this part except that ..mere structural changes in ecillties are necessary, 
such c~anges shall be rrade within three years of the effective date of this part, but in any event as 
expeditiously as possible. . 

(e) Transition plan. In the event that structural changes to acilities are necessary to meet the 
requirement of paragraph (a) of this section, a recipient shal develop, within six months of the effective 
date of this part, a transition plan setting orth the steps necessary to complete such changes. lhe plan 
shall be developed wth the assistance oflnterested persons, including handicapped persons or 
organizations representing handicapped pesons. A copy of the transition plan shall be rrade available 
for public Inspection. lhe plan shall, at a rrinimum: 

(1) Identify physical obstacles in the recipienfs acilities that limit the accessibility of its program or 
activity to handicappped persons; 

(2) Describe In detail the rrethods that wll be used to make the facilities accessible; 

(3) Specify the schedule br taking the steps necessaryto achieve full accessibility in order to corrply 
with paagraph (a) of this section and, if the time period of the transition plan is longer than one iear, 
identify the steps of that will be taken during each ~ar of the transition period; and 

(4) Indicate the person responsible or implementation of the plan. 

(Q Notice. The recipient shall adopt and irrplement procedures to ensure that interested persons, 
including persons wth impaired vision or hearing, can oliain information as to the el<istence and location 
of services, activities, and facilities that are accessible to and uswble by handicapped persons. 

[45 FR 30936, Way 9, 1960, as amended at 65 FR €8055, Nov. 13, 2000] 

§ 104.23 New construction. 

(a) Design and construction. Each facility or part of a facility constructed by, on behalf of, or for the use 
of a recipient shell be designed and constructec:ln such manner that the facility or part of the facility is 
readily accessible to end usable byhandicappad persons, ifthe construction V>as commenced after the 
effective date of this part. 

(b) Alteration. Each facility or part of a facility which is altered by, on behalf of, or for the use of a 
recipient after the effective date of this part in a manner that affects or could a1fect the usability of the 
facility or part of the facility shall, to the maximum extent feasible, be altered in such manner that the 
altered portion of the facility is readily accessible to and usa:>le by handicapped persons. 

(c) Conformance wth Uniform Federal Accessibility Standards.(1) Effective as of January 18, 1991, 
design, construction, or alteration ofbulldings in conbrrnance with sections 3-8 of the Uniform Federal 
Accessibility Standards (UFAS) (AppendixA to 41 CFR subpart 101-19.6) shall be dee~d to compl¥ 
with the requirements of this section v.ith respect to those bulldngs. Depa.rtures tom part1cula~ technical 
and scoping requirerrents of UFAS by the use of other methods are permtted where substantially 
equivalent or greater access to and usabilityof the building is provided. 

(2) For purposes of this section, section 4.1.6(1)(g) ofUFAS shall be lnta-preted to exempt from the 
requirements of UFAS only mechanical rooms and other spaces ttet, because of their 1.ntended use .• vJll 
not require accesslbilltyto the public or benelciarles or result In 1he employment or residence therein of 
persons v.ith phusical handicaps. 

(3) This section does not require recipients to mike building alterations that haw little likelihood of being 
accomplished without removing or altering a load-bearing structural member. 

[45 FR 30936, Way 9, 1960; 45 FR 37426, June~ 1960, as amended at 55 FR 52138, 52141, Dec. 19, 
1990] 
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Subpart D-Preschool, Elementary, and Secondary Education .JQp 
§ 104.31 Application of this subpart. 

Subpart D applies to preschool, elemmtary, secondary, and adult education prograrrs or activities that 
receive Federal financial assistance and to recipients thll operate, or th.at receiw Federal financial 
assistance br the operation ol such programs or activities. 

[45 FR 30936, 11/ay 9, 1980, as arrended at 65 FR 68055, Nov. 13, 20001 

§ 104.32 Location and notification. 

A recipient that operates a public elerrentary or secondary education program or activity shall annually. 

(a) Undertake to ident1¥ and locate awry qualified handicapped person residing in the recipient's 
jurisdiction \Mio is not receiving a public education; and 

(b) Take appropriate steps to notiy handicapped pa-sons and their parents or guardians ofthe 
recipient's duty under this subpart. 

-5 FR 30936, 11/ay 9, 2000, as amended at 65 FR 68054, Nov. 13, 2000] 

§ 104.33 Free appropriate public education. 

(a) Genera/. A recipient that operates a public elerrentary or secondary education program or activity 
shall provide a free appropriate public education toeach qualified handicapped person Wio Is in the 
recipienfs jurisdiction, regardless of the nature or sewrlty of the person's handicap. 

(b) Appropriate education. (1) For the purpose of this subpart, the pro\ision of an appropriate education 
is the provision of regular or special education and rele!ed aids and ser\ices that (i) are designed to 
meet individual educational needs ofhandicapped persons as adequatelyas the needs of 
nonhandicapped persons are rret and (ii) are base::t upon adherence to procedures that satlsf the 
requirements of§§104.34, 104.35, and 10!.36. 

(2) Implementation of an Individualized Education Progam developed in accordance wth the Education 
of the Handicapped Act is one rTBans of meeting the standard established in paragraph (b)(1 )(i) ofthis 
section. 

(3) A recipient may place a handicapped person or reer such a person ibr aid, benefits, or services 
other than those that it operates or prolides as Its means of carrying out the requlrerrents of this 
subpart. If so, the recipient remains responsible br ensuring that the requirerrents of this subpart are 
met with respect to any handicapped person so placEd or referred. 

(c) Free educarion-(1) General. For the purpose of this section, the pro\ision of a free education is the 
provision of educational and related ser.ices without cost to the handicapped person or to his or her 

-

a rents or guardian, e>eept for those fees that are Imposed on non-handicapped persons or their 
arents or guardian. It rray consist either of the provision of free services or, ifa recipient places a 
andicapped person or reers such person braid, benefits, or services not operated or prolided by the 

recipient as its rreans of carrying out the requirements of this subpart, of payment for the costs of the 
aid, benefits, or services. Funds awilable from any public or private agency may be used to meet the 
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requirements of this subpart. Nothing in this section shall beconstrued to reliew an insurer or sinilar 
· third party from an other'Mse valid obligation to pro\ide or pay for services provided to a handicapped 

person. 

(2) Transportation. If a recipient places e handicapped person or reers such person 1br aid, benefits, or 
sel'Vlces not operated or pro11ded by the recipient as Its rreans of carrying out the requlrerrents of this 
subpart, the recipient shall ensure that adequatetransportation to and tom the aid, benefits, or services 
is provided at no greater cost than wiuld be incurred cy the person or his or her parents or guardian if 
the person v.ere placed in the aid, benefts, or services operated by the recipient. 

(3) Residential placement. If a public or private residential placement is necessary to provide a free 
appropriate public education to a handicappBd person because ofhis or her handicap, the placement, 
including no11-medical care and room and board, shall be pr01.ided at no cost to the person or his or her 
parents or guardian. 

(4) Placement of handicapped persons by parents.If a recipient has made available, in co'nbrmance 
with the requirements of this section and §104.34, afree appropriate public education to a handiqoped 
person and the person's parents or guardian choose to plae the person In a pri10te school, the 
recipient Is not required to payfor the person's education in Iha pivate school. Disagreements betv.een 
a parent O'. guardia·n and a recipient regardingwhether the recipient has made a free appropriate p.iblic 
education available or othe!Wse regarding tha qLBstion offinanclal responsibility are subject to the due 
process procedures of§104.36. 

(d) Compliance. A recipient may not exclude any qualified handicai:ped person fi'om a public elementary 
or secondary education after the effective date of this part. A recipient that is not, on the elective date of 
this regulation, in I.JU compliance with the other requirements of the preceding paragraphs ofthis section 
shall meet such requirements at the earliest practicable tirre and in no event later than Septerrtier 1, 
1978. 

[45 FR 30936, Way 9, 1980, as amended at 65 FR 00055, Nov. 13, 2000] 

§ 104.34 Educational setting. 

l!]iQI! 

(a) Academic setting. A recipient to v.hich this subpart applies shall educate, a1 shall provide for the 
education of, each qualified handicapped person in its )Jrisdiction with persons v.ho are not 
handicapped to the maximum extent appropriate to 1he needs of the handicapped person. A ra::ipien.t 
shall place a handicapped person in the regliar educational en\ironment operated by the recipient 
unless It is demonstrated by the recipient that the edt.eation of the person in the regular emlronment 
with the use of supplementary aids and ser'Jices cannot be achie110d satisfactorily. Whenever a recipient 
places a person in a setting other than the regliar educational en\ironment pursuant to this paragrcph, It 
shall take into account the pro>imity of the alternate setting to the person's home. 

(b) Nonacademic settings. In providing or arranging br the provision of nonacademic and extracurricular 
services and activities, including meals, recess periods, and theservices and activ;ties set forth in 
§104.37(a)(2), a recipient shall ensure that handiqoped persons participate wth nonhandicappe::l 
persons in such actil.lties and ser'Jices to the maximum extent appropriate to the needs of the 
handicapped person in question. · 

(c) Comparable facilities. If a recipient, in colfllllance wth paragraph (a) ofthis section, operates a 
facility that is identifiable as being br handicapped persons, the recipient shall ensure tha.t the icility 
and the ser'Jices and activ;ties provided therein are corrparable to the other acilltles, services, and 
activities of the recipient. 

§ 104.35 Evaluation and placement. 

! (a) Preplacement evaluation.A recipient that operates a public elenentary or secondary education 
program or activity shall conduct an e10luation in accordarc:e with the requirements of paragrap~ (b) of 
this section of any person IMio, because of handicap, needs or is beli1ed to need special educat1m or 
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related services before taking any action with respect to the initial placement of the person in regular or 
special education and anysubsequent sigrificant change in placerrent. a) Evaluation procedures.A recipient to 'hhich this subpart applies shall establish sta1111ards and 
procedures l:lr the evaluation and placerrent of persons >Mio, because of handicap, need or are 
believed to need special education or relatedservlces which ensure that: 

(1) Tests and other evaluation materials haw been validated for the specific purpose for which they are 
used and are adrrinistered. by trained personnel in conformance with the instructions pro\ided by their 
producer; 

(2) Tests and other evaluation materials include those tailcred to assess specifc areas of educational 
need and not rrerely thosa which are designed to provide a single general intelligence quotiert; and 

(3) Tests are selected and adninistered so as best to ensurethat, when a test is adrrinistered to a 
student with impaired sensory, manual, or speaking skills, the test results accurately reflect the student's 
aptitude or achie..ement level or whatever other factor the test purports to rreasure, rather than 
reflecting the student's lrrpalred sensory, manual, or speaking skills (ex::ept where those skills are the 
factors that the test purports to rreasure). 

(c) Placement procedures. In interpreting ewluation data and in rraking placement decisions, a recipient 
shall (1) draw upon information from a variety of sources, including ~titude and achie..ement tests, 
teacher recorrmendations, physical condition, social or cultural ll!ckground, and adapti1e behavior, (2) 
establish procedures to ensure that inflrmation obtained from all such sources is docummted and 
carefully considered, (3) ensure that the placerrent decision is made by a group of persons, including 
persoris knov.ledgeable about the child, the rreaning of the evaluation data, and the placement options, 
and (4)'ensure that the placerrent decision is mede In conformity with §104.34. 

(d) Reevaluation. A recipient to Wiich this section applies shall establish proceh..ires, in accordance Wth 
paragraph (b) of this section, for periodic reewluation of students who have been provided special 
education and related senices. A reevaluation procedure consistent wth the Education br the 

-andicapped Act is one rreans of meeting this requlrerrent. 

[45 FR 30936, May 9, 1980, as amended at 65 FR 00055, Nov. 13, 2000] 

§ 10~.36 Procedural safeguards. 

A recipient that operates a public elerrentary or secondary education program or activity shall establish 
and implement, with respect to actions regarding the idertification, evaluation, or educational placerrent 
of persons who, because of handicap, need or are beliewd to need special instruction or related 
services, a system of procedural saeguards that includes notce, an opportunity for the parents or 
guardian of the person to e)(l!mine relevant records, an impartial hearing Wth opportunity for 
participation by the person's parents or guardian and representMon by counsel, and a re\iew 
procedure. Compliance with the procedural sailguards of section 615 of the Education of the 
Handicapped Act is one rreans of meeting this requirerrent. · 

[45 FR 30936, l'v'ay 9, 1980, as amended at 65 FR 00054, Nov. 13, 2000] 

§ 104.37 Nonacademic services. 

(a) General. (1) A recipient to v.hich this subpart applies shall provde non-academic and extracurricular 
services and activities in such manner as is necessary to afford handicapped students an equal 
opportunity for participation in such senices and actiloitles. -2) Nonacademic and extracurricular services and activities may include counseling services, physical 
recreational athletics, transportation, health serices, recreational activities, special interest groups or 
clubs sponsored by the recipients, reilrrals to agencies v.llich provide assistance to handicapped 
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persons, and employment of students, including both employment by the recipient and assistance in 
making available outside employment. 

(b) Counseling services. A recipient to 'llhich this subpart applies that provdes personal, academic, or 
vocational counseling, guidance, or placerrent services to Its students shall prolide these ser.Aces 
without discrimination on the basis of handicap. The recipient shall ensure that qualifed handicapped 
students are not counseled tovard more restrictive career objectives than are nonhandicapped students 
with similar Interests and abilities. 

(c) Physical education and athlatics.(1) In providing physical education courses and athletes and similar 
aid, benefits, or services to any of Its students, a recipient to Wlich this subpart applies rray not 
discriminate on the basis of handicap. A recipient that dfers physical education courses or that operates 
or sponsors interscholastic, club, or intrarrural athletics shall prolide to qualified handicapped students 
an equal opportunityfor participation. 

(2) A recipient may offer to handicapped students ph)Slcal education and athletic actililies that are 
separate or different from those offered to nonhandcapped students only if separation or differentiation 
is consistent IMth the requirements of §104.34 and cnly if no qualified handicapped student is deiied the 
opportunity to compete for teams or to participate in courses ttet are not separate or diferent. 

[45 FR 30936, May 9, 1980, as amended at 65 FR 63055, Nov. 13, 2000] 

§ 104.38 Preschool and adult education. 

A recipient to v.l'lich this subpart applies that provdes preschool education or daycare or adult 
education may not, on the basis of handicap, exclude qualified handicapped persons andshall take into 
account the needs of such persons in detemining the aid, benefits or services to be pro\ided. 

i [65 FR 66055, Nov. 13, 2000] 

§ 104.39 Private education. 

(a) A recipient that pro\ides private elementary or secondary education may not, on the basis of 
handicap, e>elude a qualified handicappe:I person If the person can, wth minor adjustments, be 
provided an appropriate education, as delhed in §104.33(b)(1), vJthln that reclplenfs programor 
activity. · 

(b) A recipient to v.Oich this section applies rray not charge more for the provision of an appropriate 
education to handicapped persons than tcnonhandicapped persons eicept to the extent that any 
additional charge is j.Jslifled by a substantial increase in cost to the recipient. 

(c) A recipient to which this section applies that proVdes special education shall do so in accordance 
with the provisions 01§§104.35 and 104.36. Each recipient to v.hich this section applies is subj!ct to the 
provisions of§§104.34, 104.37, and 10438. 

[45 FR 30936, May 9, 1980, as amended at 65 FR 63055, Nov. 13, 2000] 

Subpart E-Postsecondary Education 

§ 104.41 App II cation of this subpart. 
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Subpart E applies to postsecondaryeducation programs or activities, including postsecondaryvocational 
education program; or activities, that receive Federal financial assistance and to recipients that operate, er that receive Federal financial assistance flrthe operation of, such programs or activities. 

(45 FR 30936, Mly 9, 1980, as amended at 65 FR el055, Nov. 13, 2000] 

§ 104.42 Admissions and recruitment. 

(a) General. Qualified handicapped persons rray not, on the basis of handicap, be denied adnission or 
be subjected to dlscrirrinatlon in adrrission or recruitment by a recipient to which this subpart applies. 

(b) Admissions. In administering its adrrission policies, a recipient to Wiich this subpart applies: 

(1} May not apply limitations upon the nurroer or proportion cJ handicapped persons \IJ'lo may be 
admitted; 

(2) May not make use of any test or criterion fi:>r admission that has a dsproportionate, ad1erse effect on 
handicapped persons or anyclass of handicapped persons unless (I) the test or criterion, as used bythe 
recipient, has been 10lldated as a predictor of success in the education program or activity in question 
and (ii) alternate tests or criteria that ha>e a less disproportlomte, adverse effect are not shoV>O by the 
Assistant Secretaryto be available. 

(3) Shall assure itself that (i} admissions tests are selected and adninistered so as best to ensure that, 
when.a test is adrrinlstered to an applicant Wio has a handicap that impairs sensory, manual, or 
speaking skills, the test results accuratelyreflect the applicant's aptitude or aclievement level or 
whatever other factor the test purports to rreasure, rather than reflecting the applicanfs irrpaired 
sensory, manual, or speaking skills (e>eept where those skills are the factors that the test purports to 

-

easure}; (ii} admissions tests that are designed or persons v.ith impaired sensory, manual, or 
peaking skills are ofered as often and in as timely a manner as are other adrrissions tests; and (iii} 

admissions tests are adrrinistered in facilities that, on the v.hole, are accessible to handicapped 
persons; and 

(4) Except as provided in paragraph (c} ofthis section, may not make preadmission Inquiry as to 
whether an applicant br admission is a handicapped person but, after admission, may make inquiries on 
a confidential basis as to handicaps that rray require accommodation. 

(c) Preadmission inquiry exception.Whan a recipient is taking rerredial action to correct the efects of 
past discrimination pursuant to §104.6(a} or Wien a recipient is taking voluntary action to overcome the 
effects of conditions that resulted in linited participation In Its federally assisted program or activity 
pursuant to §104.6(b), the recipient rray invite applicants for admission to indicate v.hether and to v...hat 
extent they are handicapped, Provided, That: 

(1) The recipient states clearly on any written questionnaire usa:l for this purpose or makes clear orally if 
no written questionnaire is used that the inflrmation requested is intended er use solely in connection 
with its remedial action obligations or its 10luntary action efforts; and 

(2) The recipient states clearlythat the information is being requested on a voluntary basis, that it will be 
kept confidential, that refusal to provide it will not subject the applicant to any adverse treatment, and 
that It will be used only in accordance wth this part. 

(d) Validity studies. For the purpose of paragraph (b)(2) of this section, a recipiert may base prediction 
equations on 1irst year grades, but shall conduct pEliodic validity studies against the criterion ofoverall 
success in the education programor activity in question in order to monitor the general wlidity of the test 
scores. 

§ 104.43 Treatment of students; general. 

~.tQP-
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(a) No ~ualified handicapped student shall, onthe basis of handicap, be e>eluded fi"om participation In, 
be denied the benefts of, or otherv.ise be subjected to discrimination under any academic, research, 
occupational training, housing, health insurance counseling, financial aid, physical education, atHetics, 
recreation, transportation, other e>tracurricular, or other postsecordary education aid, benefts, or 
services to v.hich this subpart applies. 

(b) A recipient to v.lilch this subpart applies that considers pirtlclpation by students in education 
programs or activities not operated v.holly by the recipient as part of, or equivalent to, and education 
program or activity operated by the recipient shall assure itselfthat the other education program or 
activity, as a whole, provides an equal opportunity for the participation of qualified handicapped persons. 

(c) A recipient to v.hich this subpart applies rray not, on the basis of handicap, eiclude any qualified 
handicapped student tom any course, course of study, or other part ofits education programor activity. 

(d) A recipient to v.klich this subpart applies shall operate its Jrogram or activity in the most integrated 
setting appropriate. 

[45 FR 30936, 11/ay 9, 1960, as amended at 65 FR EB055, Nov. 13, 2000] 

§ 104.44 Academic adjustments. 

(a) Academic requirements.A recipient to v.kllch this subpart applies shall rrake such modifications to its 
academic requirements as are necessaryto ensure that such requirements do not discrirrinate or have 
the effect of discriminating, on the basis of handicap, against a qualified handicapped applicart or 
student. Academe requirements that the recipient can denonstrate are essential to the instruction being 
pursued by such student or to anydlrectly related licenslrg requirement will not be regarded as 
discriminatory within the meaning of this section. IVbdifications may include changes in the length oftime 
permitted for the completion of degree requirements, substitution of specific courses required f:lr the 
completion of degree requirements, and adaptatlcn of the manner in v.tiich specific courses are 
conducted. 

(b) Other rules. A recipient to v.klich this subpart applies rray not impose upon handicapped students 
other rules, such as the prohibition oftape recorders in classrooms or of dog guides in campus 
buildings, that ha1e the effect of limiting the particlpaticn of handicapped students in the recipient's 
education program or activity. 

(c) Course examinations. In Its course e><aminations or other procedures or evaluating students' 
academic achievement, a recipient to v.klich this subpart a~lles shall proloide such methods for 
evaluating the achie1ement of students v.ho have a handicap that impairs sensory, manual, or speaking 
skills as will best ensure that the results ofthe evaluation represents the student's achie1ement in the 
course, rather then relecting the student's irrpalred sensory, manual, or speaking skills (e>:Cept where 
such skills are the factors that the test purports to rraasure). 

(d) Auxiliary aids. (1) A recipient to which this subpart applies shall take such steis as are necessaryto 
ensure that no handicapped student is deried the benetts of, excluded fi"om participation in, or 
otherwise subjected to discrimination because ofthe absence of educational aul<iliary aids for students 
with impaired sensory, manual, or speaking skills. 

(2) Auxiliary aids may include taped tellls, interpreters or other efective methods of making orally . 
delivered materials available to students wth hearing impairments, readers in libraries f:lr students 'Mth 
visual Impairments, classroom equipment adapted for use by students with :nan~al impairme~ts. and 
other similar services and actions. Recipients need not prookie attendants, md1"1dually prescribed 
devices, readers for personal use or study, or other dellices or services of a personal nature. 

(45 FR 30936, IVlay 9, 1980, as amended at 65 FR EB055, Nov. 13. 2000] 

§ 104.45 Housing. 

1144 
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=bac6e40a0153 73a0c67 e 7 Sa2b 7 80a ... 9/3/2008 



Electronic Code of Federal Regulations: 

(a) Housing provided by the recipient.A recipient that pr01.tdes housing to Its nonhandiccpped students 
shell provide comparable, comenient, end accessible housing to handicapped students et the sane 

A.ost es to others. At the end ofthe transition period p-ovlded for in subpart C, such housing shell be 
.veilable in sufficient quantity end variety so that the scope of handicapped students' choice ofliving 

accommodations is, es a v.hole, comparable to that of nonhendicepped students. 

(b) Other housing. A recipient that assists any agency, organization, or perscn in making housing 
available to any of its students shell take such action a; may be necessary to assure itself that such 
housing is, es av.hole, made available in a manner that does not result in discrirrination on the basis of 
handicap. 

§ 104.46 Financial and employment assistance to students. 

(a) Provision of financial assistance.(1) In providing financial assistance to quelifed handicapped 
persons, a recipient to vJiich this subpart applies may not, 

(i) On the basis of handicap, prolide less assistance thenis provided to nonhandicapped persons, linit 
eligibility for assistance, or otherv.ise discriminate or 

(ii) Assist any entity or person that pro\Ades assistance to any of the recipient's students in a manner that 
discriminates against queiifed handicapped perscns on the basis of handicap. 

(2) A recipient may administer or assist in the adrrinistration of scholarships, ellowships, or other brms 
of financial assistance established under \'ills, trusts, bequests, or similar legal instruments that require 
awards to be made on the basis offactors that discrirnnate or.have the effect of discriminating on the 
basis of handicap only if the overall effect of the award of scholarships, ellowships, and other brms of 
financial assistance is not discrirrinatory on the basis of handicap. 

-) Assistance in making available outside employmentA recipient that assists any agency, 
organization, or person in proliding employment opportunities to any of Its students shall assure Itself 
that such employment opportunities, as a vJiole, are made available in a manner that v.ould not violate 
subpart B If they were provided by the recipient. 

(c) Employment of students by recipients.A recipient that errploys any of its students may not do so In a 
manner that violates subpart B. 

. § 104.47 Nonacademic services. 

(a) Physical education and athletics.(1) In providing physical education courses and athletes and similar 
aid, benefits, or services to any of Its students, a recipient to vJiich this subpart applies may not 
discriminate on the basis of handicap. A recipient that dfers physical education courses or that operates 
or sponsors intercollegiate, club, or intrerrurel athletics shall prolide to qualified handicapped students 
en equal opportunity for participation in these actl\ities. 

(2) A recipient may offer to handicapped students ph15icel education and athletic ectilitles that are 
separate or different only If separation or differentiation is consistent wth the requirements of§104.43(d) 
end only if no qualified handicapped stud!nt is denied the opportunityto compete for teems or to 
participate in courses that are not separate or diferent. 

(b) Counseling and placement services.A recipient to v.hich this subpart applies that prolides personal, 
academic, or vocational counseling, guidance, or pla:ement services to its students shell prolide these 
services without discrimination on the basis of handicap. The recipient shell ensure that quelifed 
handicapped students ere not counseled t1M1rd more restrictive career objectives then are 

,aronhendicepped students Wth similar interests and abilities. This requirement does not preclude e 
W,,eciplent from providing factual information about licensing aid certification requirements that may 

present obstacles to handicapped persons in tlUiir pursuit of particular careers. 

Page 19 of39 
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(c) Social organi~tions. A recipient that prol.1des significant assistance to tatemities, sororities, or 
srmllar organizations shall assure itselfthat the membership practices of such organizations do not 
penmit discrimination other\Mse prohibited by this subpart. 

[45 FR 30936, Wey 9, 1980, as amended at 65 FR 68055, Nov. 13, 2000] 

Subpart F-Health, Welfare, and Social Services 

§ 104.51 Application of this subpart. 

Subpart F applies to health, v.elfare, and other socia service programs or activities that receive Federal 
financial assistance and to recipients that operate, <1J that receive Federal financial assistance or the 
operation of, such programs or activities. 

[45 FR 30936, Wey 9, 1980, as amended at 65 FR 68055, Nov. 13, 20001 

§ 104.52 Health, welfare, and other social services. 

[!JjQp 

(a) General. In providing health, v.elfare, or other social ser\Aces or benefits, a recipient may not, on the 
basis of handicap: 

(1) Deny a qualified handicapped person thesebanefits or services: 

(2) Afford a qualified handicapped person an cpportunlty to receive benefits or services that is not aqua 
to that offered nonhandlcapped persons: 

(3) Provide a qualified handicapped person wth benefits or services that are not as elective (as defined 
in §104.4(b)) as the benefts or services provided to others; 

(4) Provide benefits or services in a manner that limits or has the effect of limiting the participation of 
qualified handicapped persons; or 

(5) Provide different or separate benefts or services to handicapped persons eicept where necessary to 
provide qualified handicapped persons wth benefits and sef\/ices that are as e1fective as those proloided 
to others. 

(b) Notice. A recipient that proloides notice concerning bene~s or services or written material concerning 
waivers of rights or consent to treatment shall take such steps as ae necessary to ensure that qualiled 
handicapped persons. including those 'lith impaired sensory or speaking skills, are not denied efective 
notice because of their handicap. 

(c) Emergency treatment for the hearing impaired A recipient hospital that prolides health ser\.ices or 
bene1its shall establish a procedure or effective communication with persons wth impaired hearing br 
the purpose of providing emergency health care. 

(d) Auxiliary aids. (1) A recipient to v.tiich this subpart applies that errploys fifteen or n:ore persons shall 
provide appropriate awi\iary aids to persons wth impaired sensory, manual, or speakrng skills, Wiere 
necessary to afford such persons an equal opportuiity to benefit from the service in question. 

, (2) The Assistant Secretary may require recipients wth fewer than fi~een employ~es to provid~ au.xiliary 
aids where the proloision of aids would not signi1icantly impair the ability of the recipient to pro1Ade its 
benefits or services. 
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(3) For the purpose of this paragraph, aul<iliary aids may Include brailled and taped material, interpreters, 
and other aids IJr persons v.ith impaired hearing or llision . 

• 104.53 Drug and alcohol addicts. 

A recipient to Wiich this subpart applies that operates ageneral hospital or outpatient ecility may not 
discriminate in admission or treatment against a drug or alcohol ::Duser or alcoholic Wio is suffering fi'om 
a medical condition, because ofthe person's drug or alcohol abJse or alcoholism 

§ 104.54 Education of institutionalized persons. 

A recipient to Wiich this subpart applies and that opll'ates or superllises a program or activity that 
provides aid, beneits or services for persons v.ho are institutionalized because of handicap shall ensure 
that each qualiied handicapped person, a; defined in §104.3(k)(2), in its programor activity is provided 
an appropriate education, as damed in §104.33(b). Nothing in this section shall be Interpreted a 
altering in any way the obligations of recipients under subpart D. 

[45 FR 30936, Mly 9, 1980, as arrended at 65 FR Ell055, Nov. 13, 2000] 

Subpart G-Procedures 

[]JQp e 104.61 Procedures. 

!!:]~ 

The procedural prollisions applicable to title VI ofthe Civil Rights Act of 1964 apply to this part. These 
procedures are !Jund In §§100.&-100.10 and part .101 ofthis title. 

Appendix A to Part 104-Analysis of Final Regulation 

Subpart A-General Provisions 

Dafinitions-1. Recipient. Section 104.23 contains delhitions used throi.ghout the regulation. 

One comment requested that the regulation speclt that nonpublic elementary and secondary schools 
that are not otherv.ise recipients do not becorre recipients by virtue of the fact their students participate 
in certain federally funded programs. The Secretary believes it unnecessary to amend the regulation in 
this regard, because alrmst identical language in tt'e Department's regulations implementing title VI and 
title IX of the Education Amendments of 1972 has caisistently been interpreted so as not to render such 
schools recipients. These schools, ho1ABver, are indirectly subject to the substantiw requirements of this 
regulation through the application of§104.4(b)(iv), which prohibits recipients tom assisting agencies that 
discriminate on the basis of handicap in pro\Ading services to beneficiaries of the recipients' programs. 

2. Federal financial assistance. In §104.3(h), defining federal financial assistance, a clarifying change 
has been made: procurement contracts are specifcally excluded. They are covered, however, by the 

Alepartment of Labor's regulation under section 503. lle Department has never considered such 
Wfontracts to be contracts ofassistance; the eiq:ilic~ exemption has been added onlyto avoid possible 

confusion. 
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The proposed regulation's eiemption of contracts of insurance or gLBranty has been retained. A nurrber 
of comments argued lbr its deletion on the ground ttat section 504, unlike title VI and title IX contains 
no statutory exemption for such contracts. There ts no indicatiOf'\ however, in the tegislatil.e history of 
the Rehabilitation Act 011973 or of the amendments to that Act in 1974, that Congress intended sectilDl 
504 to have a broader application, in terrra of federal financial assistance, than other cilil rights statutes. 
Indeed, Congress directed that section 504 be inp1temented in the same manner as titles Vt and IX In 
view of the long established eiemption of contracts of Insurance or guaranty under title VI, we think it 
unlikely that Congress Intended section 504 to aJllllY to such contracts. 

3. Handicapped person. Section 104.3(.D, which defines the class of persons protecied under the 
regulation, has not been substantiallychanged. The definition of handicapped person in i:aragraph (J)(1) 
conforms to the statutory definition of handicapped person that is applicable to section 504, as setMh 
in section 111(a) of the Rehabilitation Act Arrendments of 1974, Pub. L. 93-516. 

The first of the three parts of the statutory and regulatory definition includes any person who has a 
physical or mental impairment that substantially limits one or more major life activities. Paragraph (j)(2){i) 
further defines physical or mental impairments. The definition does not set forth a list of specific 
diseases and conditions that constitute phy;icat or mental impairments because of the difficulty of 
ensuring the comprehensiveness of any such list. The term includes, however, such diseases and 
conditions as orthopedic, lisual, speech, and heaing impairments, cerebral patsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, rental retardation, errotional Illness, and, 
as discussed belo'-1( drug addiction and alcoholism · · 

It should be emphasized that a ph~ical or mental impairment does not constitute a handicap or 
purposes of section 504 unless its se1erity is such that it results in a substantial linitation of one or more 
major life activities. Several comments observed the lack of any definition in the proposed regulation of 
the phrase 'substantially limits." The Department does not betie-.e that a definition of this term is 
possible at this time. 

A related issue raised by several comments is whether the definition of handicapped person Is 
unreasonably broad. Comments suggested narrowng the definition in various ways. The most common 
recommendation was that only 'traditional' handicaps be colo8red. The Department continues to believe, 
however, that it has no lexibility within the statutory definition to limit the term to persons v.ho have 
those severe, permanent, or progressi\0 conditions that a-e most commonly regarded as handicaps. 
The Department intends, ho'loever, to give particular attentl01 in its enforcement of section 504 to 
eliminating discrirrination against persons Wth the severe handicaps that 'I.ere the focus of concern in 
the Rehabilitation Act 011973. 

The definition of handicapped person also lrt:ludes specific limitations on -Mlat persons are classlfed as 
·handicapped under the regulation. lie first of the three parts ofthe definition specifies that only physical 
and mental handicaps are Included. lhus, environmental, cultural, and econorric disadvantage are net 
in themselves covered; nor are prison records, age, or horrosexuallty. Of course, if a person v.tlo has 
any of these characteristics also has a ph15ical or mental handicap, the person is Included Wthin the 
definition of handicapped person. 

In paragraph (j)(2){i), physical or mental Impairment ts defined to include, among other Impairments, 
specific learning disabilities. The Department will interpret the term as It is used in section 602 of the 
Education of the Handicapped Act, as arrended. Paragraph (15) of section 602 uses the term"specific 
learning disabilitieS' to describe such conditions as perceptual handicip)s, brain injury, minimal brain 
dysfunction, dyslexia, and developmental aphasia · 

Paragraph (j)(2)(1) has been shortened, but not substartively changed, by the deletion of clause (C), 
which made explicit the Inclusion of any condition v.tlich is mental or physical but v.tlose precise nature 
Is not at present knowi. Clauses (A) and (8) clearly comprehend such conditions. 

The second part of the statutory and regulatory definition of handicapped person includes anyperson · 
who has a record ofa physical or mental Impairment that substartially limits a major life activity. Under 
the definition of 'record" in paragraph (j)(2){1ii), persons who have a h.istory of a handicapping condition 
but no longer ha1.e the condition, as mil as persons who have been incorrectly classified as having such 
a condition, are protected tom discrimination under section 5J4. Frequently occurring examples of the 
first group are persons l'Jth histories of mental or emotional Illness, reart disease, or cancer; ofthe 
second group, persons Wio have been misclassified as mentally retarded. 

The third part of the statutory and regulatory definition of haridlcapp~d p~rs;in Includes anype~son v.tlo 
is regarded as halAng a physical or mental Impairment that substantially limits one or more maior life 
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activities. It includes rrany persons who are ordinarily considered to be handicapped but Wio do not 
technically fall within the first two parts of the statutory definition, such as persons wth a limp. This part 

•

the definition also includes sorre persons 'I.tic might not ordinarily be considered handicapped, such 
persons wth disfiguring scars, as V1ell as persons \l\ho have no physical or mental impairment but are 

eated by a recipient as if they were handicapped. 

4. Drug addicts and alcoholics.As was the case during the frst comment period, the Issue ofwhether to 
include drug addicts and alcoholics vithin the definition of handicapped person Wls of major concern to 
many commenters. The arguments presented on each side d the issue v.ere similar during the tv.o 
comment periods, as v.es the preference of commenters for exclusion of this group of persons. Wiile 
some comments reftected misconceptions about the irrplications of including alcoholics and drug addicts 
within the scope of the regulation, the Secretaryunderstands the concerns that underlie the cormnents 
on this question and recognizes that appllcatlorof section 504 to actil.e alcoholics and drug addcts 
presents sensitil.B and difficult questions that must be taken into account in interpretation and 
enforcement. 

The Secretary has carefully examined the issue and has dJtained a legal opinion tom the Attorney 
General. That opinion concludes that drug addictim and alcoholism are 'physical or mental 
impairments" within the meaning of section 7(6) of the Rehabilitation Act of 1973, as amended, and that 
drug addicts and alcoholics are therebre handicapped for purposes of section 504 iftheir impainment 
substantially limits one of their major life activities. The Secretary therefore believes that he is without 
authority to exclude these conditions tom the definition. There is a medical and legal consensus that 
alcoholism and drug addiction are diseases, althol!lh there is disagreerrent as to whether they are 
primarily mental or physical. In addition, \l\hile Congress did not bcus specifically on the problems of 
drug addiction and alcoholismln enacting section SJ4, the committees that considered the Rehabilitation 
Act of 1973 v.ere made aware of the Departrnenfs long-standing practice oftreating addicts and 
alcoholics as handicapped indiVduals eligible br rehabilitation ser\/ices under the Vocational 
Rehabilitation Act. 

The Secretary wishes to reassure recipients that Inclusion ofaddicts and alcoholics wthin the scope of 
the regulation v..411 not lead to the consequence; feared by many commenters. It cannot be errphasized 
too strongly that the statute and the regulationapply only to discrimination against qualifed handicapped 

•

arsons solely by reason of their handicap. The fact that drug addiction and alcoholismmay be 
andicaps does not mean that these condition; must be ignored in detemining wihether an indilAdual is 
ualified for services or employment opportunities. On the cortrary, a recipient may hold a drug addict or 

alcoholic to the sarre standard of performance and behavior to wihich it holds others, el.Bn if any 
unsatisfactory performance or behalAor is related to the perscn's drug addiction or alcoholism In other 
words, wihile en alcoholic or drug addict rray not be denied services or disqualiied from employment 
solely because of his or her condition, the behalioral manifestations of the condition may be taken into 
account.In detenmning wihether he or she is qualifed. 

With respect to the employment of a drug addict or alcoholic, ifit can be sho'M1 that the addiction or 
alcoholism prevents successl.JI perfonmance of the job, the person need not be prolided the 
employment opportunity In question. For eiample, in making employment decisions, a recipient rray 
judge addicts and alcoholics on the sane basis It judges all other applicants and errployees. Thus, a 
recipient may consider-for all applicants including drug addicts and alcohdics-past personnel records, 
absenteeism disruptive, abusive, or dangerous behavior, violations of rules and unsatisectory work 
performance. Moreover, employers may enforce rules prohibiting the possession or use of alcohol or 
drugs in the v.ork-place, provided that such rules are enflrced against all employees. 

With respect to other sel'\ices, the implications of coverage, of alcoholics and drug addicts are tv.o-fold: 
first, no person may be excluded from services solely by reason of the presence or history of these 
conditions; second, to the e>tent that the manifestations of the condition pre1.Bnt the person tom 
meeting the basic ellglbllityrequlrements of the program or cause substantial intererence with the 
operation of the program the condition may be taken Into consideration. Thus, a college may not 
exclude an addict or alcoholic as a student, on tie basis of addiction or alcoholism if the person can 
successfully participate in the education programand complies with the rules of the college and if his or 
her behavior does not impede the perfonmance of other students. 

Of great concern to many commenters was the question of what effect the Inclusion of drug addicts and 
alcoholics as handicapped persons W>Uld have on school disciplinaryrules prohibiting the use or 
possession of drugs or alcohol by students. Neither such n..les nor their application to drug addicts or 

..:lcoholics is prohibited bythis regulation. prolided that the rules are enbrced evenly with respect to all 
'9'tudents. 

5. Qualified handicapped person.Paragraph (k) of§104.3 defines the term "qualified handicapped 
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person.· Throughout the regulation, this term is used instead r:J the statutory term "other.vise qualified 
handicapped person: The Department believes that the omission of the word "other.vise' is necessary 
In order to comport with the Intent of the statute becaLBe, read literally, 'other.vise' qualified · 
handicapped persons include persons Wio are qualified except for their handicap, rather than in spte of 
their handicap. Under such a literal reading, a blind 1111rson possessing all the qualifcations for driving a 
bus .except sight could be said to be'olhervvise qualified" for the job of driving. Clearly, such a result v.as 
not intended by Congress. In all other respects, the tams 'qualified" and 'otherwise qualified' are 
intended to be interchangeable. 

Section 104.3(k)(1) defnes a qualified handicapped person v.ith respect to employment as a 
handicapped person 11.tlo can, v.ith reasonable accommodation, perfi:lrm the essential tJnctions of the 
job in question. The term 'essential functions" does not appear in the corresponding proision of the 
Department of Labor's section 503 regulation, and a liw commenters objected to its inclusion on the 
ground that a handicapped person shoild be able to perbrm all job tasks. Hov.ever, the Department 
believes that inclusion ofthe phrase is uselJI in emphasizing that handicapped persons should nd> be 
disqualified simply because they may have difficulty in performing tasks that bear only a marginal 
relationship to a particular ,bb. Further, v.e are convinced that inclusion of the phrase Is not Inconsistent 
with the Department of Labor's application of its definition. 

Certain commenters urged that the defnition of qualified handicapped person be arrended so as 
explicitly to place upon the errployer the burden of showing that e particular rrental or physical 
characteristic is essential. Because the sane result is achiewd by the requirement contained in 
paragraph (a) of§104. 13, which requires an errployer to establish that any selection criterion that tends 
to screen out handicapped persons is ~b-related, that recommendation has not been f>llowad. 

Section 104.3{k)(2) defnes qualified handicapped person, wth respect to preschool, elerrantary, and 
secondary programs, in terms of age. Several commenters recommended that eligibility for the services 
be based upon the standard ofsubstantial benefit, rather than age, because ofthe need of many 
handicapped children br early or extended ser.Aces if they are to have an equal opportunityto benefit 
from education prograrrs. No change has been rrade In this provision, again because ofthe extreme 
difficulties in administration that v..ould result tom the choice of the former standard. Under the remsdial 
action provisions of§104.6(a)(3), hov.ever, persons be}{lnd the age limits prescribed in §104.3(k)(2) 
may in appropriate cases be required to be pro'lded services that they were formerly denied because of 

1 a recipient's violation of section 504. 

Section 104.3{k)(2) states that a handicapped pmson is qualified for preschool, elerrentary, or 
secondary services ifthe person is of an age at v.fiich nonhandicapped persons are eligible lir such 
services or at which State law mandates the pro\lsion of educational services to handicapped persons. 
In addition, the eldended age ranges br which recipients must provide full educational opportunltyto all 
handicapped persons in order to be eligible or assistance under the Education ofthe Handicapped 
Act-generally, 3-18 as of September 1978, and 3-21 as of September 1980 are incorporated by 
reference in this paragraph. 

Section 104.3{k}(3) defnes qualified handlcappe;l person \Mth respect to postsecondaryeducational 
programs. As revised, the paragraph rreans that both aca:lemlc and technical standards rrust be met by 
applicants to these prograrrs. The term technical standards refers to all nonacederric admissions 
criteria that are essential to participation in the programin question. 

8. Genera/ prohibitions against discrimination.Section 104.4 contains general prohibitions a!!Jlinst 
discrimination applicable to all recipients ofassistance li"om this Department 

Paragraph (b)(1 (I) prohibits the eiclusion of qualified handicapped persons tom aids, benefits, or 
services, and paragraph (ii) requires that equal opporturtty to participate or baneft be provided. 
Paragraph (iii) requires that serlices provided to handicapi:ed persons be as efective as those pro\idad 
to the nonhandlcapped. ln paragraph (I~. different or separate seNces are prohibited eicept when 
necessary to provide equally effective benefits. 

In this conteld, the term equally effective, defined In paragraph (b)(2), is Intended to enco.rrpass the 
concept of equivalent, as opposed to i.dentice!, services and to acknovJedge the fact that m order to 
meet the individual needs of handicapped persons to the sarre extent that the c~rrespondmg nsads of 
nonhandicapped persons are rret. adjustments to regular programs or the provi_s1on of different 
programs may sometimes be necessary. This standard parallels the ens established under title v.1 of 
Civil Rights Act of 1964 with respect to the pro\islon of educational services to studen~s \/\hose pnmary 
language is not English. See Lau v. Nichols, 414 U.S. 563 (1974). To be equally effective, however, an 
aid, benefit, or service need not produce equal results; It merely must afford an equal opportunity to 
achieve equal results. · 
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It must be emphasized that, although separate senices must be required In sorre Instances, the 
provision of unnecessarily separate or different services is discrininatory. The addition to paragraph (b) 

-

) of the phrase "in the most integrated setting appropriated to the ~rson's needs" is intended to 
inforce this general concept. A newparagraph (b)(3) has also been added to §104.4, requiring 

recipients to give qualified handicapped persors the option of participating in regular program; despite 
the existence of permissibly separate or different programs. The requirement has been reiterated in 
§§104.38 and 104.47 in connection \/ith physical education and athletics program;. 

Section 104.4(b){1 )(I.? prohibits a recipient tom supporting anotier entity or person that subj3cts 
participants or employees in the recipienrs programto discrimination on the basis of handicap. This 
section \Mluld, for example, prohibit financial support by a recipient to a community recreational group or 
to a professional or social organization that discrininates against handicapped persons. Arrong the 
criteria to be considered in each case are the substalliality of the relationship belli\een the recipient and 
the other entity, including financial support by the recipient, and whether the other entitYs activities 
relate so closely to the recipients program or activity that they fairly should be corsidered activities of 
the recipient itself Paragraph (b){1 ){vi) was added in response to comment in order to make explicit the 
prohibition against den~ng qualified handicapped persons the opportunityto serve on planning and 
advisory boards responsible br guiding federally assisted programs or activities. 

Several comments appeared to Interpret §104.4(b)(5), vhich proscribes dlscrininatory site selection, to 
prohibit a recipient that is located on hlllyterrain from erecting any new buildings at its present site. That, 
of course, is not the case. This paragraph is not intenda:J to apply to construction of additional buildings 
at an existing site. Of course, any such facilities must be made accessible in accordance Wth the 
requirements of §104.23. 

7. Assurances of compliance. Section 104.5(a) requires a recipient to subnlt to the Asslstart Secretary 
an assurance that each ofits programs and actillities receiving or benefiting from Federal financial 
assistance tom .this Department will be conducted in corrpliance with this regulation. l\lany commenters 
also sought relief from the paperv.or1< requirements imposed by the Department's enforcement of Its 
various civil rights responsibilities by requesting the Department to issue one form incorporating title VI, 
title IX. and section 504 assurances. '?le Secretary is sympathetic to this request. Wiiie It is not feasible 
to adopt a single cilAI rights assurance brm at this time, the Office for Civil Rights will work toward that 

.. ~:rivate rights of action. Several comments urged that the regulation incorporateprovision granting 
beneficiaries a private right of action against recipients lllder section 504. To confer such a right is 
beyond the authority of the executive branch of Government. There is, hov.ever, case law holding that 
such a right exists. Lloydv. Regional Transportation Authority,548 F. 2d 1277 (7th Cir. 1977);see 
Hairstonv. Drosick, Civil No. 75-0691 (S.D. W. Va .. Jan. 14, 1976); Gurmankinv. Castanzo, 411 F. 
Supp. 982 (E.D. Pa. 1976); cf. Lau v. Nichols, supra. 

9. Remedial action. Where there has been a inding of discrimination, §104.6 requires a recipient to take 
remedial action to overcome the effects of the discrimination. Actions that might be required under 
paragraph (a)(1) include prolision of services to persons preliously discriminated against, reinstaterrent 
of employees and development of a remedial action plan. Should a recipient ail to take required 
remedial action, the ultirrate sanctions of court action or terninatlon of Federal financial assistance rray 
be imposed. 

Paragraph (a)(2) extends the responsibility for taking remedial action to a recipient that e:>ercises control· 
over a noncomplying recipient. Paragraph (a){3) also rrakes clear that handicapped persons llho are 
not in the program at the time that remedial action is required to be taken may al.so be the subj3ct of 
such remedial action. This paragraph has been relised in response to comments in order to include 
persons \Mio would have been in the program if discriminatory practices had not eldsted. Paragraphs (a) 
(1), (2), and (3) have also been amended in responseto comments to make plain that, in appropriate 
cases, remedial action night be required to redress clear liolations of the statute itself that occurred 
before the effective date of this regulation. 

10. Voluntary action. In §104.6(b), the term"voluntary action" has been substituted br the term 
"affirmative action" because the use ofthe latter term led to some confusion. We believe the term 
"voluntary action' more accurately reflects the purpose ofthe paragraph. This provision allows action, 
beyond that required by the regulation, to 01.ercome conditions that led to linited participation by 
handicapped persons. llhether or not the linited participation was caused by any discriminatory actions 

~-n the part of the recipient. Several commenters urged that paragraphs (a) and (b) be relised to require 
~medial action to .overcome effects of prior discriminatory practices regardless of whether there has 

been an express finding of discrimination. The self-evaluation requirement In paragraph (c) 
accomplishes much the same purpose. 
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11. Se/f-{3ve/uetion. Paragraph (c) requires recipients to conduct a selfevaluatlon in order to deternine 
whether their policies or practices rray discriminate against handlcepped persons and to take steps to 
modify any discriminatory policies and practices and their efects. The Department received many 
comments approving of the addition to paragraph (c) ofa requirement that recipients seek the 
assistance of handicapped persons in the selfevaluation process. This paragraph has been llrther 
amended to require consultation Wth handicapped persons or organizations representing thembefore 
recipients undertake the policymodifications and remadial steps prescribed in paragraphs (c) (ii) and 
(iii). 

Paragraph (c)(2), v.llich sets forth the recordkeeping requirerrents concerning self.evaluation, now 
applies only to recipients IMth fifteen or more employees. This change was made as part of an effort to 
reduce unnecessary or counterproductil.e administrative obligations on small recipients. For those 
recipients required to keep records, the requirenents have been made more specific; records must 
include a list of persons consulted and a descriptionof areas examined, problems identified, and 
corrective steps taken. IVbreover, the records must be made available for public inspection. 

12. Grievance procedure. Section 104.7 requires recipients Wth fifteen or more employees to designate 
an individual responsible br coordinating its corrpliance efforts and to adopt a grie10nce procedure. 
Two changes v.ere made in the section in response to canment. A general requirerrent that appropriate 
due process procedures be bllowed has been cdded. It was decided that the details ofsuch procedures 
could not at this tima be specified because ofthe varied nature of the persons and entities Wio must 
establish the procedures and ofthe programs to which they apply. A sentence v.es also added to make 
clear that grievance procedures are not required to bemade available to unsuccess!JI applicants tir 
employment or to applicants br admission to colleges and uilversltles. 

The regulation does not require that grie1Bnce procedures be ellhausted betbre recourse is sought tom 
the Department However, the Secretary believes that It is desiralle and efficient in many cases for 
complainants to seek resolution ofthelr complaints and disputes at the local le1.el and theretbre 
encourages them to use available grievance procedJres. 

A number of comments asked v.hether compliance with this section r:x the notice requiremants of §104.8 
could be coordinated Wth comparable action required by the title IX regulation. The Department 
encourages such eforts. 

13. Notice. Section 104.8 (brmerly §84.9) sets tbrth requirements for dissemination of statements of 
nondicrimination policy by recipients. 

It is important that both handicapped persons aro the public at large be a11Bre of the obligations of 
recipients under section 504. Both the Departnent and recipients ha1.e responsibilities in this regard. 
Indeed the Departrrent intends to undertake a major public intbrmation effort to Inform persons of their 
rights under section 504 and this regulation. In §1>4.8 the Departmant has sought to impose a clear 
obligation on major recipients to notify beneficiaries and employees of the requirements of section 504, 
without dictating the precise llBY in which this notice rrust be given. At the same time, we have avoided 
imposing requirements on small recipients (those wth fewer than fifteen employees) that would create 
unnecessary and counterproductl\El paper work burdens on them and unduly stretch the enbrcement 
resources of the Department. 

Section 104.B(a), as simplified, requires recipients v.ith fifteen or more employees to take appropriate 
steps to notify beneficiaries and eflllloyees of the recipient's obligations under section 504. The last 
sentence of§104.8(e) has been relised to list possible, ratherthan required, rreans of notification. 
Section 104.B(b) requires recipients to Include a notitatlon of their policy of nondiscrimination in 
recruitment and other general lnf:lrmatlon materials: 

In response to a nurrt:>er of comments, §104.8 has been revised to delete the requirerrents of . 
publication ln·local new.papers, v.hich has proved to be both troublesorre and 1ne1fect1ve. Several 
commenters suggested that notifcation on separate brms be allowed until present stocks of . 
publications and brms are depleted. The final regulation explicitly allows this method of compliance. The 
separate form should, hov.ever, be included IMth each significant publication or brm that Is distributed. 

Section 104 v.tilch prohibited the use ofmaterlals that might give the impression that a recipient 
excludes qualified handicapped persons tom Its program, has been deleted. The Department 1s 
convinced by the comments that this prol.ision is unnecessary and difficult to apply. The Departme~t 
encourages recipients, ho¥Bver, to include in their recruitrrent and other gene.ral inbrmatlon materials 
photographs of handicapped persons ard ramps and other ~etures of accessible buildings. 
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Under new §104.9 the Assistant Secretarymay, under certain circumstances, require recipients wth 
fewer than fifteen employees to comply with one or more of these requirements. Thus, if experience 

~hows a need for Imposing notice or other requlrerrents on particular recipients or classes ofsmall 
wecipients, the Department is prepared to e~and the coverage of these sections. 

14. Inconsistent State law;. Section 104.10(a) states that corrpliance Vvith the regulation is not excused 
by State or local laws limiting the eligibility of qualified handicapped persons to recel-.e services or to 
practice an occupation. lhe provision thus applies orly with respect to state or local law; that 
unjustifiably differentiate on the basis of handicap. 

Paragraph (b) i.Jrther points out that the presence oflimited employment opportunities in a particular 
profession, does not eJCuse a recipient tom complying with the regulation. Thus, a law school could not 
deny admission to a blind applicant because blirtl laywers may find It more difficult to find jobs than do 
nonhandicapped lawyers. 

Subpart B-Employment Practices 

Subpart B prescribes requirerrents for nondiscrirrinatlon in the employment practices of recipients of 
Federal financial assistance adrrinistered by the Department. This subpart is consistent wth the 
employment provisions of the Departmenfs regulation implementing title IX of the Education 
Amendments of 1972 (34 CFR, part 106) end the regulelion of the Department of Labor under section 
503 of the Rehabilitation Act, Wiich requries certain FedB'al contractors to take afirmative action in the 
employment and advancement of qualified handicapped persons. All recipients subj!ct to title IX are 
also subject to this regulation. In addition, rreny recipients subject to this regulation recei1e Federal 
procurement contracts in eicess of $2,500 and are therefore also sub)lct to section 503. 

15. Discn'minatory practices. Section 104.11 sets firth general prolAsions with respect to discrimination 
in employment. A new paragraph (a)(2) has been addej to clarify the employment obligations of 
recipients that recei1e Federal funds under Part B ofthe Education of the Handicapped Act, as 
amended (EHA). Section 606 ofthe EHA obligates elenentary or secondary school systems that receive 
EHA funds to take positi1e steps to employ and advance in employment qualified handicapped persors. 

-

This o. bligation is sirrilar to the nondiscrirrination requirement of section 504 but.requires recipients to 
ake additional steps to hire and prol11lte handicapped persons. In enacting section 606 Con!!jess 
chose the 1'.0rds 'positive steps' instead of'affirmative action" advisedly and did not intend section 606 
to incorporate the ~es of activities required under Eiecutive Order 11246 (affirmative action on the 
basis of race, color, sex, or national origin) or under sections SOI and 503 of the Rehabilitation Act of 
1973 . 

. ·-
Paragraph (b) of§104.11 sets brth the specific aspects of employment covered by the regulation. 
Paragraph (c) prolAdes that inconsistent provsions of collective bargaining agreements do not excuse 
noncompliance. 

16. Reasonable accommodation. The reasonable accommodation requirement of §104.12 generated a 
substantial number of comments. The Department remains convinced that its approach is both air and 
effective. Moreover, the Department of Labor reports that it has experienced little difficulty in 
administering the requirements of reasonable accommodation. The provision there1bre remains basically 
unchanged tom the proposed regulation. 

Section 104.12 requires a recipient to rrBke reasonable accommodation to the knowi physical or mental 
limitations of a handicapped applicant or enployee unless the recipient can derronstrate that the 
accommodation 'M:luld impose an undue hardship m the operation of Its program Where a 
handicapped person is not qualifed to perform a particular job, where reasonable accommodation does 
not overcome the effects of a person's handicap, or v.here reasonat:1e accommodation causes undue 
hardship to the employer, failure to hire or prom:>te the handicapped person wll not be considered 
discrimination. 

Section 104.12(b) lists sorra of the actions that constitutareasonable accommodation. The list is neither 
all-Inclusive nor meant to suggest that errployers must follow all of the actions listed. 

Reasonable accommodation includes rrodification of work schedules, Including part.time employment, 
and job restructuring. Job'restructuring rray entail shifting nonessential duties to other errployees. In 

A.other cases, reasonable accorrmodation may include physical modifications or relocation ofparticular 
9omces or jobs so that they are In facilities or parts of facilities that are accessible to and usable by 

handicapped persons. lfsuch accommodations l'.OUld cause undue hardship to the enployer, they need 
not be made. 
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Paragraph (c) of this section sets brth the factors that the Office for Civil Rights will consider in 
determining whether an accomnodation necessary to enable an applicant or errployee to perform the 
duties of a job \NOuld impose an undue hardsHp. The weight given to each of these factors in making tha 
determination as to v.hether an accomnodatlon constitutes undue hardship wll vary depending on the 
facts of a particular situation. Thus, a small day-care center might not be required to e~end more than a 
nominal sum, such as that necessaryto equip a telephone for use by a secretary with impaired hearing, 
but a large school district rright be required to make available a teacher's aide to a blind applicant fJr a 
teaching pb. The reasonable acconmodation standard In §104.12 Is slrrilar to the obligation irrposed 
upon Federal contractors in the regulation irl!llementing section 503 of the Rehabilitation Act of1973, 
administered by the Department of Labor. Although the 1NOrding of the reasonable acconmodatlon 
provisions of the two regulations is not identical, the otllgation that the tv.o regulations impose Is the 
same, and the Federal Go1emment's policy in implementing the tv.o sections wll be uniform. The 
Department adopted the factors listed in paragraph (c) instmd of the "business necessitY' standard of 
the Labor regulation because that termseemed inappropriate to the nature ofthe programs operated by 
the majority of institutions subject to this regulation, e.g., pl.blic school sy.;tems, colleges and 
universities. The factors listed in paragraph (c) are intended tomake the rationale underl~ng the 
business necessity standard applicable to an uncerstandable by recipients of ED funds. 

17. Tests and selection criteria. Revised § 104.13(a) prohibits errployers from using test or other 
selection criteria that screen out or tend to screen out h111dicapped persons unless the test or criterion is 
shown to be job-related and altemati-.e tests or criteria that do not screen art or tend to screen out as 
many handicapped persons are not sho\/fl by the Assistant Secretary to be available. This paragraph is 
an application of the principle established undlr title VII of the Civil Rights Act of 1964 in Griggs v. Duke 
Power Company, 401 U.S. 424 (1971). 

Under the proposed section, a statistical shoving of adverse impact on handicapped persons WIS 
required to trigger an errployer's obligation to showthat employment criteria and qualifications relating 
to handicap v.ere necessary. This requirement was changed because the small number of handicapped 
persons taking tests l/oOuld make statistical shov.ings of "disproportionate, ad1,0rse effecr difficult and 
burdensome. Under the altered, more workable proliision, once it is shov.n that an employment test 
substantially limits the opportunities of handicapped persons, the employer must show the test to be pb
related. A recipient is no longer lirrited to using predicti1,0 validity studies as the rrethod for 
demonstrating that a test or other selection criterion is in ict job-related. Nor, in all cases, are predicti\8 
validity studies sufficient to demonstrate that a test or criterion is j:lb-related. In addition, §104.13(a) has 
been revised to place the burden on the Assist111t Secretary, rather than the recipient, to identiy 
alternate tests. 

Section 104.13(b) requires that a recipient take into atcount that some tests and criteria depend upon 
sensory, manual, or speaking skills that nay not themselves be necessary to the job in question but that 
may make the handicapped person unable to pass Iha test. The recipient must select and adrrinister 
tests so as best to ensure that the test viii measure the handicapped person's ability to perform on the 
job rather than the person's abilltyto see, hear, speak, or perf:lrm manual tasks, except, of course, 
where such skills are the actors that the test purports to rreasure. Fer example, a person wth a speech 
impediment may be perfectly qualified for jobs that do not or need not, wth reasonable accorrmodatlon, 
require ability to speak clearly. Yet, if given an oral test, the person will be unable to perfJrm In a 
satisfactory manner. The test results wll not, therefore, predict job performance but instead v.ill reflect 
impaired speech. 

18. Preemployment inquiries. Section 104.14, concerning preenployment inquiries, generated a large 
number of comments. Commenters representing handicappedpersons stronglyfavored a ban on 
preemployment inquiries on the ground that such in~iries are often used to discrirrinate against 
handicapped persons and are not necessay to serve any legitimate interests of employers. Some 
recipients, on the other hand, argued that preenployment Inquiries are necessaryto determine 
qualifications of the applicant, sabty hazards caused by a particular handicapping condition, and 
accommodations that night be required. 

The Secretary has concluded that a general prohilition of preemployment inquiries is appropriat~. . 
However a sentence has been added to par~reph (a) to make clear that an errployer may Inquire into 
an applieant's ability to perform job-related tasks but may not ask if the person has a handcap. For 
example an employer may not ask on an errployment form if an applicant is "1sually impaired but may 
ask if th~ person has a current drllers license (ifthat Is a necessaryqualific~tlon forthe po~ltlon In 
question). Sirrilarly, employers may make inquiries about ~n appllcaifs ability to perform a Job safely. 
Thus, an employer may not ask if an applicant Is an epllei:t1c but may ask Vlhether the person can 
perform a particular pb without endangering other errployees. 

section 104.14(b) allov.s preemployment inquiries only if they a:e made in conjunction wt~ ~equired 
remedial action to correct past discrininatlon, with voluntary action to overcome pest conditions that 
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have limited the participation of handicapped ~rsons, or with obligations under section 503 ofthe 
Rehabilitation Act of 1973. In these instances, paagraph (b) specifies certain safeguards that rrust be 

·-oil owed by the employer. . 

Finally, the revised provision allows an employer to condition cifers of employment to handicapped 
persons on the results ofmedical examinations, so long as the examinations are adniniste.red to all 
employees In a nondiscrirrinatory manner and the results are teated on a conidentlal basis. 

19. Specific acts of Discrimination.Sections 104.15 (recruitrrant), 104.16 (compensation), 104.17 Qob 
classification and structure) and 104.18 (tinge benefits) have been deleted tom the regulation as 
unnecessarily duplicative of §104.11 (discrinination prohibited). The deletion of these sections in no VIBY 
changes the substantile obligations of employers subject to this regulation tom those set forth in the 
July 16 proposed regulation. lhese deletions bringthe regulation closer in brm to the Department of 
Labo~s section 503 regulation. 

A proposed section, concerning tinge benefits, had allowed for differences in benefts or contributions 
between handicapped and nonhandcapped persons In situations onlywhere such differences could be 
justified on an actuarial basis. Section 104.11 sillJlllY bars discrimination In providing fi'inge benefits and 
does not address the issue ofactuarial differences. The Department believes that currently available 
data and experience do not demonstrate a basis for promulgating a regulation specifcally allowing for 
differences in benells or contributions. 

Subpart C-Program Accessibility 

In general, Subpart C prohibits the e>Cluslon of qualified handicapped persons tom federally assisted 
programs or activities because a recipienfs acllities are inaccessible or unusable 

20. Existing facilities. Section 104.22 maintains the same standard for nondiscrimination in regard to 
existing,;facilities as was included in the proposed regulliion. The section states that a recipients 
program or activity, When viewed in its entirety, must be readily accessible to and usable by 
handicapped persons. Paragraphs (a) and (b) naike clear that a recipient is not required to rrake each of 

-

s existing facilities accessible to handicapped persons lits program as a whole is accessible. 
ccessibility to the recipienfs program or activity may be achieved by a_ number of means, including 

redesign of equipment, reassigmrent of classes or other sevices to accessible buildings, and rraking 
aides available to beneficiaries. In choosing among methods of compliance, recipients are required to 
give priority consideration to methods that will be consistent v..ith provision of services in the most 
appropriate integrated setting. Structural changes lnexisting facilities are required only where there Is no 
other feasible way to make the recipienfs program accessible. 

Under §104.22, a unil.ersity does not ha1.e to make all of its ex'1sting classroom buildings accessible to 
handicapped students lfsome of its buildings are aready accessible and ifit is possible to reschedule or 
relocate enough classes so as to ofer all required courses and a reasonable selection ofelectlve 
courses in accessible acillties. If sufficient relocation of classes is not possible using e~sting facilities, 
enough alterations to ensure programaccessibility are required. A university may not exclude a 
handicapped student tom a specifically requested ca.irse offering because It is not ofered in an 
accessible location, but it need not nake every section of that course accessible. 

Commenters representing se\eral institutions of higher education have suggested that it v.ould be 
appropriate for one postsecondary institution in a geographical area to be made accessible to 
handicapped persons and or other colleges aid universities In that area to participate in that scho&s 
program, thereby developing an educational corsortium for the postsecondary education of 
handicapped students. lhe Department believes that such a consortiurn when developed and ai:plied 
only to handicapped persons, wuld not constltlte compliance with §104.22, but v.ould discriminate 
against qualified handicapped persons byrestricting their choice In selecting institutions ofhigher 
education and v.ould, therefore, be lnconsistert with the basic obj9ctives of the statute. 

Nothing in this regulation, ho1110ver, should be read as prohibiting institutions tom forming consortia br 
the benefit of all students. Thus, if three colleges decid3 that it would ba cos\.efficient for one college to 
offer biology, the second phy.;ics, and the third chenistry to all students at the three colleges, the 
arrangement would not violate section 504. On the other hand, it w:>uld violate tha regulation if the same 
institutions set up a consortium under which one collage undertook to make its biology lab accessible, 

•

nother its phy.;ics lab, and a third Its cherristry lab, and under which mobility-Impaired handicapped 
tudents (but not other students) vere required to atterd the particular college that is accessible or the 

desired courses. 
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Similarly, while a public school district need not rrake each of its buildings completely accessible, It may 
not make only one facility or part of a facility accessible If the result is to segregate handicapped 
students in a single setting. 

All recipients that pro>ide health, v.elfare, or other social serJces may also comply with §104.22 by 
delivering services·et alternate accessible sites or miking home visits. Thus, for example, a pharmacist 
might arrange to make home deliveries of drugs. Under re\ised §104.22{c), small providers of health, 
welfare, and social sen.ices (those Wth fewer than fifteen employees) may refer a beneficiary to an 
accessible prolider of the desired sen.ice, but only if no means of meeting the program accessibility 
requirement other than a signifcant alteration in ellisting facilities is available. The referring recipient has 
the responsibility of determining that the other prolider Is In fact access Ible and wiling to provide the 
service. 

A recent change in the tax law may assist some recipients In meeting their obligations under this section. 
Under section 2122 ofthe Tax Reform Act of 1976, recipierts that pay federal income tex are eligible to 
claim a tax deduction of up to $25,000 br architectural and transportation rrodifications made to improve 
accessibility for handicapped persons. See 42 FR 170'0 (Aprll4, 1977), adopting 26 CFR 7.190. 

Several commenters expressed concern about the easlblllty of compliance with the program 
accessibility standard. The Secretary believes that the standard is flexible enough to perrrit recipients to 
devise ways to make their prograrrs accessible short of extremely expensive or impractical physical 
changes in facilities. Accordingly, the section does not ellow for waivers. The Department is ready at all 
times to provide technical assistance to recipients In neeting their program accessibility responsibilities. 
For this purpose, the Departrrent is establishing a special tectnical assistance unit. Recipients are 
encouraged to call upon the unit staf for advice and guidance both on structural rrodlfications and on 
other ways of meeting the program accessibility requirement. 

Paragraph (d) has been ammded to require recipients to make all nonstructural adjJstments necessary 
for meeting the program accessibility standard within sixty days. Only where structural changes In 
facilities are necessary will a recipient be perrritted up to three years to accomplish program 
accessibility. It should be errphasized that the three-year time period Is not a v.aiting period and that all 
changes must be accomplished as e>q:>editiously as poss Ible. Further, it Is the Departrrent's belief, after 
consultation IMth experts in the field, that outside rarrps to buildings can be constructed quicklyand at 
relatively low cost. Therefore, it will be expected that such structural adlltions will be made promptly to 
comply with §104.22(d). 

The regulation continues to prolide, as did the prcposed version, that a recipient planning to achiete 
program accessibility by making structural changes rrust develop a transition plan for such changes 
within six months of the effective date of the regulation. A number of comm enters suggested el'tendlng 
that period to one year. The secretary believes that such an extension is unnecessary and unv.ise. 
Planning for any necessary structural changes should t:e undertaken promptly to ensure that they can 
be completed Within the three-year period. The elements of the transition plan as reqLired by the 
regulation remain virtually unchanged fi"om the proposal but §104.22(d) now includes a requirerrent that 
the recipient make the plan available for public inspection. 

Several commenters expressed concern that the programaccessiblllty standard IMlUld result in the 
segregation of handicapped persons in ed.Jcational institutions. The regulation will not be applied to 
permit such a result. See §104.4(c)(2)(i~. prohibiting unnecessarilyseparate treatment; §104.35, 
requiring that students in elerrentary and secondary schools be educated in the ITOSt integrated setting 
appropriate to their needs; and new§104.43(d), applying the same standard to postsecondary 
education. 

We have received some comments from organizations of handicapped persons on the sub~ct of 
requiring, o...er an extended period oftime, a barrier-free environment-:-that is, requiring the rerroval of 
all architectural barriers in elistlng facilities. The Department has cons1dS"ed these comments but ~as 
decided to take no tJrther action at this tirre concerning these suggestions, belieling that such action 
should only be considered in light of experience in implementing the program accessibility standard. 

21. New construction. Section 104.23 requires that all newfaclllties, as v.ell as alterations that could 
affect access to and use ofexistlng facilities, be designe::I and constructed in a rranner so as to make 
the facility accessible to and usable byhandicapped persons. Section 104.23(a) has been amended so 
that it applies to each nevJy constructed tlclllty If the construction was comme~ced after the ef!ect1ve 
date of the regulation. The words "If construction has comnenced" will be considered to mean If .. 
groundbreaking has taken place'. Thus, a recipient v.ill not be required to alter the design d a fac1hty 
that has progressed bey:>nd groundbreaking prior to the effective date of the regulation. 
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Paragraph (b) requires certain alterations to confirm_ to the requirement of physic~!. access!bility in 
paragraph (a). If an alteration is undertaken to a potion of a building the access1b1htyof wh_1ch could be 

-

. proved by the manner in ooich the alteration is carried out, tte alteration must be made 1n that . 
anner. Thus, if a doorway or wall is being altered, the docr or other wall opening must be made wide 

enough to accoITTTlodate wheelchairs. On the other tand, if the alteration consists of altering ceilings, 
the provisions of this section are not applicable becaise this alteration cannot be done In a VfJY that 
affects the accessibilltyof that portion ofthe building. The phrase "to the maximum extent feasible" has 
been added to allowfor the occasional case In Wlich the nature of an existing facility is such as to make 
It impractical or prohibitively expensive to renovate the building in a manner that results in its being 
entirely barrier-free. In all such cases, ho'>lf!ver, the alteration should irovide the maximum amount of 
physical accessibilltyfeaslble. 

Section 104.23(d) ofthe proposed regulation, iroviding for a limited deferral of action concerning 
facilities that are sub~ct to section 502 as '>\ell as section 004 of the Act, has been deleted. lhe 
Secretary believes that the pro\/ision is unnecessary and inappropriate to this regulation. lhe 
Department will, however, seek to coordinate enbrcement activities under this regulation wth those of 
the Architectural and Transportation Barriers Corrpliance Board. 

Subpart D-Preschool, Elementary, and Secondary Education 

Subpart D sets fJrth requirements for nondiscrinination in preschool, elementary, secondary, and adult 
education prograrT!l and acti\/ities, including secondery vocational education prograrrs. ·in this contelll, 
the term "adult educatiori' refers only to those educational program; and activities for adults that are 
operated by elementary and secondary schools. 

The provisions of Subpart D apply to state and local ed.lcational agencies. Although the subpart a11Dlies. 
in general, to both public and pri1Bte educaticn programs and activities that are federally assisted, 
§§104.32.and 104.33 applyonly to public programs and §104.39 applies onlyto private programs; 
§§104.35and 104.36 applyboth to public programs and to those pri1ate programs that include special 
services for handicapped students. 

Subpart B generally conforms to the standards establishe1 for the education of handicapped perscns in 
A61ms v. Board of Education of the District of Columbia,348 F. Supp. 866 (D.D.C. 1972),Pennsy/vania 
•ssociation for Retarded Childrenv. Commonwealth of Pennsylvania, 344 F. Supp. 1257 (E.D. 1971 ), 

343 F. Supp. 279 (E.D. Pa. 1972), andLebanksv. Spears, 60, F.R.0. 135 (E.D. La. 1973), as veil as In 
the Education of the Handicapped Act, as arrended by Pub. L. 94-142 (the EHA). 

The basic requirements common to those cases, to the EHA, andto this regulation are (1) that 
handicapped persons, regardless ofthe nature or severity_ of their handicap, be prOl.ided a free 
appropriate public education. (2) that handica11Ded students be educated wth nonhandicapped students 
to the maximum extent appropriate to their needs, (3) that ed.Jcational agencies undertake to identif 
and locate all unsel\ed handicapped children (4) that evaluation procedures be irrproved in order to 
avoid the inappropriate education that results fem the misclasslkation of students, and (5) that 
procedural sa~guard be established to enatle parents and guardians to infuence decisions regarding 
the evaluation and placerrent of their children. These requirements are designed to ensure that no 
handicapped child is e>eluded fi"om school on the basis of handicap and, ifa recipient demonstrates that 
placement in a regular educational setting cannG be achieved satisfactorily, that the student is pro~ded 
with adequate altematiw services suited to the stud6'1fs needs without additional cost to the studenfs 
parents or guardian. Thus, a recipient that operates apubllc school system must either educate 
handicapped children in its regular programor provide such children wth an appropriate alternatila 
education at public eipense. 

It is not the intention ofthe Department, except in extraordinary circumstances, to re\/iew the result of 
individual placement and other educational dE:isions, so long as the school district conplles with the 
'process' requirements of this subpart (concerning ldentlfcatlon and location, evaluation, and due 
process procedures). Ho'>lf!ver, the Department will place a high priority on Investigating cases v.hich 
may involve exclusion of a child from the education system or a pattern or practice of discriminatory 
placements or education. 

22. Location and notification. Section 104.32 requires public schools to take steps anually to identify 
and locate handicapped children mo are not receiving an education and to publicize to haidlcapped 
children and their parents the rights and duties estdDlished by section 504 and this regulation. lhis 

-section has been shortened wthout substantiw change. 

23. Free appropriate public education.Under §104.33(a). a recipient is responsible 6r providing a free 
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appropriate public education to each qualiiiad handicapped person Wio is in the recipienfs j.Jrisdiction. 
The word "in" encompasses the concepts ofboth domicile and actual residence. If a recipient places a 
child in a program other than its ov.11, it remains. financially responsible for the child, ....nether or not the 
other program Is operated by another recipient or edu:ational agency. Moreover, a recipient may not 
plac~ a child in a progran:t~at is inappropriate or that dherwtse violates the requirerrents of Subpart D. 
And in no case may a rec1p1ent refuse to prollide services to a handicapped child in its j.Jrisdiction 
because of another person's or entltYs failure to assurre financial responsibility. 

Section 104.33(b) concerns the prolision of appropriate educational serJces to handicapped children 
To be appropriate, such serJces must be designed to rreet handicapped children's indivdual 
educational needs to the sarre extent that those of non handicapped children are rret. An appropriate 
education could consist ofeducation in regular classes, education In regular classes vith the use of 
supplementary services, or special education and relatedservices. Special education rray include 
specially designed instruction in classroom;, at home, or in private or public institutions and rray be 
accompanied by such related sen.ices as dei.elopmental, corrective, and other supportil.e services _ 
(Including psychological, counseling, and rredical diagnostic serllices). The placement of the child must 
however, be consistent l'lith the requirements of §104.34 and be suited to his or her educational nea!ls. 

The quality of the educational ser\ices prollided to handicapped students rrust equal that of the services 
provided to nonhandicapped students; thlS, handicapped student's teachers nust be trained in the 
instruction of persons IMth the handicap In questionand appropriate materials and equiprrent must be 
available. The Department Is aware that the supply of adequately trained teachers may, at least at the 
outset of the imposition of this requirement, be Insufficient to meet the demand of all recipients. This 
factor will be considered in detemining the appropriateress of the remedy for noncompliance with this 
section. A new§104.33(b)(2) has been added, vnich allows this requirement to be met through the i.111 
implementation of an Individualized education prqiram developed in accordance lllith the standards cl 
the EHA. 

Paragraph (c) of§104.33 sets ilrth the specific financial obligations ofa recipient. lfa recipient does not 
Itself provide handica-pped persons Wth the requisite services, It must assume the cost of any alternate 
placement. If, however, a recipient offers adequate ser..ices and if alternate placerrent is chosen by a 
student's parent or guardian, the recipient need not assune the cost of the outside ser..ices. (If the 
parent or guardian belie1es that his or her child can rot be suitably educated in the recipienrs program 

' he or she may make use of the procedures established in §104.36.) Under this paragraph, a recipienfs 
obligation extends beyond the prollision of tuition payments in the case of placement outside the regular 
program. Adequate transportation rrust also be prollided. Recipients must also pay for psychological 
services and those rredical serllices necessary for diagnostic and evaluative purposes. 

If the recipient places a student, because olhis or her handicap, in a program that necessitates his or 
her being away from home, the payments must also cover room and board and nonrredical care 
(includlng custodial and superJsory care). \II/hen residential care Is necessitated not by the studenfs 
handicap but by factors such as the student's horre conditions, tte recipient is not required to paythe 
cost of room and board. 

Two new sentences ha-.e been added to par~raph (c)(1) to make clear that a recipienfs fnancial 
obligations need not be rrat solely through Its ov.11 funds. Recipients may rely on funds from any public 
or private source including Insurers and slrrilar third parties. 

The EHA requires a tee appropriate education to beprovided to handicapped chlldren"no later than 
September 1, 1978," but section 504 contains no authorityfor delaying enforcement. To resolve this 
problem, a new paragraph (d) has been addedto §104.33. Section 104.33(d) requires recipients to 
achieve full compliance Vvith the free appropriate public education requirements of§104.33 as 
expedltlously as possible, but In no e1ent later than September 1, 1978. The provision also makes clear 
that, as of the effective date of this regulation, no recipient may exclude a qualified handicapped ~tild 
from its educational program This provision against eJClusion is corslstent Vvith the order of pro111d1ng 
services set forth in section 612(3) ofthe EHA, Wiich places the Hghest priority on providing services to 
handicapped children Wio are not receilling an education. 

24. Educational setting. Section 104.34 prescribes standards flr educating handicapped persons Wth 
nonhandlcapped persons to the rraximum extent appropriate to the needs ofthe handicapped person In 
question. A handicapped student rray be removed from the regular educational setting onlywtiere the 
recipient can show that the needs of the student would, on balance, be ser..ed by placement m another 
setting. 

Although under §104.34 the needs o1the handicapped person are deteminative as to proper 
placement, It should be stressed that, v.here a handicapped student Is so disrupti10 in a regular 
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classroom that the education of other students is signilcantly impaired, the needs of the handicapped 
child cannot be met in that emnronment. Therefore, regular placement would not be approp~ate to his or 

.er needs and v.ould not be required by§104.34. 

Among the factors to be considered in placing a childis the need t.o place the child as close to hone as 
possible. A new sentence has been added toparagraph (a) requlnng rec1p1ents to take this actor into 
account. As pointed out in se1Bral comments, the parents' right under §104.36 to challenge the 
placement of their child extends not only to placement in special classes or separate schools but also to 
placement in a distant school and, in particular, to residmitial placement. An equally appropnate 
educational program may exist closer to home: this issue may be raised by the parent or guardian under 
§§104.34 and 104.36. 

New paragraph (b) speclled that handicapped chilcten must also be provided nonacaderric services in 
as integrated a setting as possible. nis requirement is especially important for children IMlose 
educational needs necessitate their being sold¥ with other handicapped children during mist of each 
day. To the maximum extent appropriate, children in residenti!I settings are also to be prolided 
opportunities br participation v.ith other children. 

Section 104.34(c) requires that anyfacllltles that are idertifiable as being br handicapped students tB 
comparable in quality to other facilities of the recipient. A number of comments objected to this section 
on the basis that it encourages the creation andmaintenance of such facilities. This is not the intent of 
the provision. A separate ecility violates section 504 unless it is indeed necessaryto the provision of an 
appropriate education to certain handicappe students. In those instances in vl'lich such facilities are 
necessary (as might be the case, br example, for severely retarded persons), this provision requires 
that the educational serlices provided be comparable to those provided In the facilities of the recipient 
that are not identifiable as being br handicapped persons. 

25. Evaluation and placement. Because the eilure to provide handicapped persons wth an appropriate 
education is so tequently the result of misclassification or misplacement, §104.33(b)(1) mekes 
compliance wth its provisions contingent upon adherEnce to certain procedures designed to ensure 
appropriate classifcation and placement. These procedures, delineated In §§104.35 and 10436, are 
concerned ""1th testing and other e\Elluation methods and with procedural due process rights. 

-action 104.35(a) requires that an indiVdual evaluation be conducted bef>re any action is taken with 
respect either to the initial placerrent of a handicapped child In a regular or special education programor 
to any subsequent signifcant change in that pacement. Thus, a full reevaluation is not required e\ery 
time an adjustment in placement is made. "Any action" Includes denials of placement. 

Paragraphs (b) and (c) of§104.35 establishes procedJres designed to ensure that children are not 
misclassified, unnecessarily labeled as being handicai:ped, or Incorrectly placed because of 
inappropriate selection, adninistratlon, or interpretation devaluation materials. This problem has been 
extensively documented In "Issues in the Classifcation of Children," a report by the Project on. 
Classification of Exceptional Children, in Wilch the HEW interagency Task Force participated. lhe 
provisions of these paragraphs are sirred primarily at abuses in the placement process that result tom 
misuse of, or undue or rrisplaced reliance on, standardizlll scholastic aptitude tests. 

Paragraph (b) has been shortened but not sulstantively changed. The requirement in former 
subparagraph (1) that recipients proVde and adrrinister evaluation materials in the nati\e language of 
the student has been deleted as unnecessary, since the same requirement already exists under title VI 
and is more appropriately covered under that statute. Paragraphs (1) and (2) are, in general, intended to 
prevent misinterpretation and sirrilar misuse oftest scores and, in pa1icular, to avoid undue reliance on 
general Intelligence tests. Subparagraph (3) requires !recipient to adrrinister tests to a student wth . 
impaired sensory, manual, or speaking skills in Wiatever manner is necessary to avoid distortion ofthe 
test results by the impairment. Fonmer subparagraph (4) has been cl!leted as unnecessarilyrepetitive of 
the other provisions of this paragraph. 

Paragraph (c) requires a recipient to drawupon a variety of sources in the evaluation process so that the 
possibility of error in classification is minimized. In particular, It requires that all slgrificant factors relating 
to the learning process, Including adaptioe behavior, be considered. (Adapti\e behavior is the 
effectiveness with which the individual meets the standards of personal Independence and social 
responsibility expected of his or her age and cultural goup.) lnfonmation from all sources must be 
documented and considered bya group of persons, and the procedure rrust ensure that the child is 

-laced in the most integrated setting appropriate. . 

The proposed regulation wiuld have required a complete Individual reevaluation of the student each 
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year. The Department has concluded that It is lnap·propriae in the section 504 regulation to require 011 
reevaluations on such a rigid schedule. Accordingly §104.35(c) requires periodic ree1.0luations and 
specifies that reevaluations in accordance wth the EHA v.111 constitute compliance. The proposed 
regulation implementing the EHA allo'llS reevaluation at three-year intervals except under certain 
specified circumstances. 

Under §104.36, a recipient rrust establish a system of due process procedures to be aforded to parents 
or guardians bebre the recipient takes any action regarding the identification, evaluation, or educational 
placement of a person v.tio, because of handicap, needs or is belie-.ed to need special educaion or 
related services. This section has been relised. Because thedue process procedures ofthe EHA, 
incorporated by reference in the proposed section 5J4 regulation, are inappropriate flr some recipients 
not subject to that Act, the section nowspeciiies minimum necessary procedures: notice, a right to 
inspect records, an irrpartial hearing '<\ith a right to representaion by counsel, and a re.,.;ew procedure. 
The EHA procedures rerrain one means of meeting the regulation's due process requirements, 
however, and are recommended to recipients as a rTOdel. 

26. Nonacademic services. Section 104.37 requires a recipient to pro'ide nonacademic and 
extracurricular services and actMies in such manner as is necessaryto afford handicapped students an 
equal opportunity for participation. Because theseservices and acti.,.;ties are part ofa recipienfs 
education progralT\ they must, in accordance v.ith the provisions of §104.34, be pro...;ded in the most 
integrated setting appropriate. 

Revised paragraph (c)(2) does perrrit separation or differentiation with respect to the pro.,.;s1on of 
physical education and athletics actllities, but only if qualified handicapped students are also alloved 
the opportunity to compete for regular teams or participate in regular act1.,.;ties. Most handicapped 
students are able to participate in one or mire regular physical education and athletics actilities. For 
example, a student in a v.kleelchair can participate in regular archery course, as can a deaf student in a 
wrestling course. 

Finally, the one-year transition period prolided in a proposed section was deleted in response to the 
almost unanimous objection of commenters to that proloision. 

27. Preschool and adult education.Section 104.38 prohibits discrlrrination on the basis ct handicap in 
preschool and adult education program;. Former paragraph (b), which emphasized that corrpensatory 
programs for disadvantaged children are subjlct to section 504, has been deleted as unnecessary 
since ills comprehended by paragraph (a). 

28. Private education. Section 104.39 sets flrth the requirements applicable to recipients that operate 
private education prograrrs and activities. The obligations of these recipients ha-.e been changed in tv.o 
significant respects: first, private schools are subj:lct to the evaluation and due process prolisions of the 
subpart only If they operate special education progams: second, under §104.39(b), theymay charge 
more for providing services to handicapped students th~ to non handicapped students to the EKtent that 
additional charges can be j.Jstified by Increased costs. · 

Paragraph (a) of§104.39 is intended to rrake clear that recipients that operate pri1.0te education 
programs and acti.,.;ties are not required to prolide an appropriate education to handicapped studeits 
with special educational needs ifthe recipient does not·ofler programs designed to meet those needs. 
Thus, a private school that has no program for mentally retarded persons is neither required to adntt 
such a person into its programnorto arrange or payforthe provision of the person's education in 
another program A private recipient v.ithout a special progam for blind students, hov.ever, would not be 
permitted to exclude, on the basis of blindness, a blird applicant v-.tio is able to participate in the regula-
program with minor adjustments in the manner in IMlich the program is normally offered. · 

Subpart E--Postsecondary Education 

Subpart E prescribes requirerrents for nondiscrirrinatio.n in recrultrrent, admi~sion, and tr~atment of 
students in postsecondaryeducation prograrrs and act1vit1es, mcludmg v:icat1onal education. 

29. Admission and recruitment. In addition to a general prohibition ofd!scrimin.ation on the basis of 
handicap in §104.42{a), the regulation delireates, in §104.42(b), spec1fc proh1b1tlons concern1ngthe 
establishrrent of limitations on adnission of handicapperl students, the use oftests or selection cnterla, 
and preadmission inquiry. Several changes ha-.e been made in this proloision. 

Section 104.42{b) prolides that postsecondary educational institu.tions rray not use anyte~t or criterion 
for admission that has a disproportionate, adoerse effect on handicapped persons unless .1t has been 
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validated as a predictor of academic success and alternae tests or criteria v.ith a less disproportionate, 
adverse effect are shov.n by the Department to be available. There are two significant changes in this 

epproach fom the July 16 proposed regulation. . 

First, many commenters expressed concern that §104.42(b)(2)(1i) could beinterpreted to require a 
'global search" for alternate tests that do not ha1e a disproportionite, adverse impact on handicapped 
persons. This was not the intent of the provision and, therefore, it has been amended to place the 
burden on the Assistant Secretaryfor Civil Rights, rather than on the recipient, to identilf alternate tests. 

Second, a new paragraph (d), concerning 10lldity studies, has been added. Under the proposed 
regulation, overall success in an education program not just first-year grades, was the criterion against 
which admissions tests v.ere to be validated. This approach has been changed to refect the comment of 
professional testing serJces that use offirst year grades v-ould be less disrupti-.e of present practice 
and that periodic \0lidity studies against o-.erall success inthe education program would be sufficient 
check on the reliability of first-year grades. 

Section 104.42(b)(3) also requires a recipient to assure ltselthat admissions tests are selected and 
administered to applicants wth impaired sensory, manual, or speaking skills in such rranner as is 
necessary to avoid unfair distortion oftest results. Methods have been developed for testing the aptitude 
and achievement of persons v.ho are not able to take written tests or even to make the marks required 
for mechanically scored objective tests; in addition, methods for testing persons wth visual or hearing 
impairments are available. A recipient, under this paragrapl) must assure itself that such methods are 
used with respect to the selection and adrrinistratlon of any admissions tests that it uses. 

Section 104.42(b)(3)(iii) has been anended to require that admissions tests be adrrinistered in facilities 
that, on the whole, are accessible. In this contelt, "on the whole" means that not all of the facilities need 
be accesslbile so long as a suficient number of facilities are available to handicapped persons. 

Revised §104.42(b)(4) generallyprohlbits preadnission inquiries as to v.hether an applicant has a 
handicap. The considerations that led to this relision are similar to those under1~ng the comparable 
revision of§104.14 on preerwloyment inquiries. The regulation does, hov.ever, allow inquiries to be 

-made, after admission but bebre enrollment, as to hanclcaps that may require accommodation. 

New paragraph (c) parallels the section on preellJlloyment inquiries and allow.; postsecondary 
Institutions to inquire about applicants' handicaps balire admission, subject to certain safeguards, if the 
purpose of the inquiry is to teke remedial action to correct pa;t discrimination or to take '<Oluntary action 
to overcome the limited participation of handicapped persons in postsecondaryeducational institutions. 

Proposed §104.42(c), W!ich would have allowed different admissions criteria in certain cases br 
handicapped persons, wis widely misinterpreted in conments from both handicapped persons and 
recipients. We have concluded that the section is unrecessary, and It has been deleted. 

30. Treatment of students. Section 104.43 contains general pro>isions prohibiting the discrirrinatory 
treatment of qualified handicapped applicant;. Paragraph (b) requires recipients to ensure that equal 
opportunities are prolided to Its handicapped sh.dents in education prograrrs and activities that are not 
operated by the recipient. The recipient must be satisfied that the outside education programor activity 
as a whole is nondiscrirrinatory. For example, a college rrust ensure that discrimination on the basis of 
handicap does not occur in connection Ii.th teaching assignments of student teachers in elerrentary or 
secondary schools not operated bythe college. Urdar the ·as a whole" wording, the college could 
continue to use elementary or secondary school systems that discriminate if, and only If, the college's 
student teaching program when viewed in its entirety, offered handicapped student teachers the sane 
range and quality of choice in student teachingasslgnments afforded non handicapped stl.dents. 

Paragraph (c) of this section prohibits a recipient tom excluding qualified handicapped students tom 
any course, course of study, or other part ofits education p-ogram or activity. This paragraph is 
designed to elininate the practice of excluding handicapped persons tom specific courses and tom 
areas of concentration because offactors such as arrbulatory difficulties of the student or assurrptions 
by the recipient that no j:lb would ba available in the area in question tr a person v.ith that handicap. 

New paragraph (d) requires postsecondaryinstitutions to oi:;erate their programs and.activities so that 
handicapped students are prolided services in the most Integrated setting appropriate. lf1us, if a college 

.,ad several elementary physies classes and had rroved one such class to the frst floor of the science 
~ullding to accommodate students in Wieelchairs, It oouid be a violation of this paragraph br the college 

to concentrate handicapped students l'ith no mobility impairments in the same class. 
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31. Academic adjustments. Paragraph (a) of §104.44 requires that a recipient rrake certain adjustments 
to a.cademfc requirements and practices that discrirrinate or have the effect of discriminating on the 
basis of handicap. This requirement, like Its predecessor in the proposed regulation, does not obligate 
an institution to waive course or other academe requirements. But such Institutions rrust accommodate 
those requirements to the needs oflndividual handicapped students. For eiample, an institution !Tight 
permit an otherwise qualified handicapped stud61t who Is deaf to substitute an art appreciation or rruslc 
history course for a required course In rruslc appreciation or could modify the manner In v.hlch the music 
appreciation course Is conducted tlr the deaf student. It shoud be stressed that acadenic requirements 
that can be dem:mstrated by the recipient to be essential to Its program of instruction or to particular 
degrees need not be changed. 

Paragraph (b) pro\4des that postsecondaryinstltutions may not impose rules that haw the effect of 
. limiting the participation of handicapped student In the education program Such rules Include 
prohibition oftepe recorders or braillers in classroons and dog guides in campus buildings. Se\eral 
recipients expressed concern about al loving students to tape record lectures because the proessor 
may later want to copyright the lectures. This problem may be solved by requiring students to sign 
agreements that they will not release the tape recordingor transcription or otherv.ise hinder the 
professor's ability to obtain a copyright. 

Paragraph (c) of this section, concerning the adrrinistratiori of course examinations to students wth 
impaired sensory, manual, or speaking skills, parallels the regulaion's provisions on admissions testing 
(§104.42(b)) and wll be similarly interpreted. . 

Under §104.44(d), a recipient rrust ensure that no handicapped student Is subj9ct to discrimination in 
the recipient's program because of the absence of necessary auxiliary educational aids. Colleges and 
universities expressed concern about the costs ofcompliance with this prollision. 

The Department emphasizes that recipients can usuallymeet this obligation by assisting students in 
using existing resources br auxiliary aids such as state 10cational rehabilitation agencies and prilate 
charitable organizations. Indeed, the Departnent anticipates that the bulk of auxiliary aids will be paid for 
by state and private agencies, not by colleges or uliversltles. In those circumstances v.here the recipient 
institution must provide the educational auliliary aid, the Institution has lexibility in choosing the 
methods by which the aids Wll be supplied. For eiample, some universities have used students to v.ork 
with the institution's handicapped students. other Institutions hae used existing private agencies that 
tape texts for handicapped students tee of charge In order to reduce the nun1:ler of readers needed for 
visually impaired students. 

As long as no handicapped person is ex:luded from a program because of the lack of an appropriate 
aid, the recipient need not hale all such aids on hand at all times. Thus, readers need not be a1Bilable 
in the reclpienrs library at all times so long as the schedule oftimes when a reader is available is 
established, Is adhered to, and is suficiant. Of course, recipents are not required to maintain a complete 
braille library. 

32. Housing. Section 104.45(a) requires postsecondaryinstltutions to provide housing to handicapped 
students at the sama cost as they provide it to other students and in a com.enient, accessible, and 
comparable manner. Commenters, particularly blind persons pointe:I out that some handicapped 
persons can 111.e in any college housing and ned not wait to the end of the transition period in subpart C 
to be offered the same variety and scope of housing accommodations given to non handicapped 
persons. The Department concurs wth this position and vJll Interpret this section accordingly. 

A number of colleges and uni1.ersities reacted negati..ely to paragraph (b) of this section. It prol.1des that, 
If a recipient assists in making off-campus housing available to its students, it should d91elop and 
implement procedures to assure itselfthat off-campus housing, as av.hole, is available to handic~ped 
students. Since postsecondaryinstltutions are presently required to assure themselves that off-campus 
housing Is pro\ided In a manner that does not discrlninate on tha basis of sex (§106.32 of the title IX 
regulation), they may use the procedures de1eloped under title IX in order to comply with §104.45(b). It 
should be emphasized that not e\ery off-campus living accommodation need be made accessible to 
handicapped persons. 

33. Health and insurance. A proposed section, provdlng that recipients rray not discri~lnate on the 
basis of handicap In the pro\4sion of health related services, has been deleted a~ duphcatl~ of the 
general pro\1sions of§104.43. This deletion represents no change In the obllga~1on ofreclp1ents to 
provide nondlscrirrinatory health and Insurance plars. The Department will C?~tinue to require t~at 
nondiscriminatory health serllices be provided to handicapped students. Recipients are not required, 
however, to provide specialized se!'lices and aids to handicapped persons in health prograns. If.. for_ 
example, a college intrmary treats only simple disorders such as cuts, brulsES, end colds, Its obligation 
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to handicapped persons is to treat such disorders !Dr them. 

Ai4. Financial assistance. Section 104.46(a), prohibi~ing discrinination in. pro"1ding fi~ancial assistan.ce, 
Wfemalns substantively the same. It provides that rec1p1ents rray not provide less assistance to or llmt the 

eligibility of qualified handicapped persons l:ir such assistance, Wiether the assistance is prolided 
directly by the recipient or by another entity through the recipient's sponsorship. Awards that are rll'.lde 
under wills, trusts, or similar legal instruments in a discrlrrinatory manner are per1T11ss1ble, but only if the 
overall effect of the recipient's prolision offinancial assistance is not discrininatory on the basis of 
handicap. 

It will not be considered discrininatory to deny, on the basis ri handicap, an athletic scholarship to a 
handicapped person ifthe handicap renders the person unable to qualiy for the award. For exam~le, a. 
student who has a neurological disorder night be denied a varsity football scholarship on the basis ofh1s 
inability to play football, but a deaf person could rot, on the basis of handicap, be denied a scholarship 
for the school's diving team. The deaf person could, ho'l.ever, be denied a scholarship on the basis of 
comparative diving ability. 

Commenters on §104.46(b), Wiich applies to assistance in dJtalning outside enployment for students, 
expressed sirrilar concerns to those raised under §104.41(b}, concerning cooperatile programs. This 
paragraph has been changed in the sam1 manner as §104.43(b) to include the'as a whole' concept 
and will be interpreted In the sarra manner as §104.43(b). 

35. Nonacademic services. Section 104.47 establishes nondiscrini"latlon standards for physical 
education and athletics counseling and placenent ser"1ces, and social organizations. lhis section sets 
the same standards as does §104.36 ofsubpart D, discussed abo-.e, and will be interpreted in a sinilar 
fashion. 

Subpart F-Health, Welfare, and Social Ser.4ces 

Subpart F applies to recipients that operate healtl;I welfare, and social ser.4ce programs. The 
Department received fewer comments on this subpart than on others. 

elthough many. commented that subpart F lacked specifclty, these commenters prolAded neither 
concrete suggestions nor additions. Neoertheless, some changes have been made, pursuant to 
comment, to clarify the obligations of recipients in specilc areas. In addition, in an e1fort to reduce 
duplication in the regulation, the section gooeming recipients prolidlng health serlices has been 
consolidated wth·the section regulating proliders of welfare and social ser.4ces. Since the separate 
provisions that appeared in the proposed regllation were almost Identical, no substanti1,0 change shluld 
be Inferred from their consolidation. 

Several commenters asked 11.hether subpart F applies to 1Dcational rehabilitation agencies Wiese 
purpose is to assist in the rehabilitation ofhandicapped persons. To the extent that such agencies 
receive financial assistance tom the Department, they are covered by subpart F and all other rele1ant 
subparts of the regulation. Nothing in this regulation however, precludes such agencies tom servicing 
only handicapped persons. Indeed, §1044(c) permits recipients to o1fer services or benefits that are 
limited by federal law to handicapped persons or classes cf handicapped persons. 

Many comments suggested requiring state social serit:e agencies to take an active role in the 
enforcement of section 504 wth regard to local social serlice providers. The Department believes that 
the possibility for federa~state cooperation in the adrrinistration and enbrcement of section 504 
warrants further consideration. 

A number of comments also discussed Wlether section 504 shluld be read to require paynent of 
compensation to institutionalized handicappedpatlents who perform services for the institution in 11.hich 
they reside. The Department of Labor has recently Issued a proposed regulation under the Fair Labor 
Standards Act (FLSA) that co1ers the question of compensation for institutionalized persons. 42 FR 
15224 (March 16, 1977). This Department will seek information and comment from the Department of 
Labor concerning that agenc~ experience administering the FLSA regulation. 

36. Heatrh, welfare, and other social service providers.Section 104.52(a) has been eipanded in several 
respects. The addition of new paragraph (a}(2) is intended to make clear the basic requirerrent of equal 

A)pportunityto receive benefits or services in the health, v.elfare, and social ser.4ce areas. The 
~aragraph parallels §§104.4(b)(ii) and 104.43(b). Nsv paragaph (a)(3) requires the prolision of effective 

benefits or ser"1ces, as defined in §104.4(b)(2) (i.e., benefts or services which 'afford handicapped 
persons equal opportunityto obtain the same result (or) to gain the same benefit * * *"). 
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Section 104.52(a) also Includes prowions concerning the limitation of benefits or services to 
handicapped persons and the subjlction of handicapped persons to diferent eligibility standards. One 
common misconception about the regulation is that it 11111uld require specialized hospitals and other 
health care prolAders to treat all handicapped p6'Sons. The regulation makes no such requlrerrent. 
Thus, a burn treatment center need not prolide other types of medical treatment to handicapped 
persons unless It prolides such medical ser-Aces to nonhandcapped persons. It could not, hovever, 
refuse to treat the burns ofa deaf person becaLSe of his or her deafness. 

Commenters had raised the question ofwhether the prohibition against different standards of eligibility 
might preclude recipients tom providing special services to handicapped persons or classes of 
handicapped persons. lhe regulation v.ill not be so interpreted, and the specifc section in question tas 
been eliminated. Section 104.4(c) rrakes clear that speci::I programs for handicapped persons are 
permitted. 

A new paragraph (a)(5) concerning the prowlon of different or separate services or benefits has been 
added. This provision prohibits such treatrrent unless necessary to provide qualified handicapped 
persons v.ith benefits and ser-Aces that are as effective as those provided to others. 

Section 104.52(b) has been arrended to co1.er written material concerning waivers of rights or consent 
to treatment as well as general notices concerning he!lth benefits or services. The section requires the 
recipient to ensure that quallfed handicapped persons are not denied efective notice becaLSe of their 
handicap. For e>ample, recipients could use se1eral different types of notice in order to reach persons 
with impaired vision or hearing, such as brailled rressages, radio spots, and tacticle delices on cards or 
envelopes to Inform blind persons of the need to call the recipient br further information. 

Section 104.52(c) Is a newsection requiring recipient hosptals to establish a procedure or effective 
communication v.ilh persons "'1th impaired hearing br the purpose of providing emergency health care. 
Although it v.ould be appropriate br a hospital to fulfill Its responsibilities under this section byhaving a 
full-time interpreter for the deaf on staff, there may be other means of accomplishing the desired result of 
assuring that some means of communication is irrmedlately available for deaf persons needing 
emergency treatment. 

Section 104.52(c), also a newprovision, requires recipients wth fifteen or more employees to provide 
appropriate aulliliary aids for persons v.ith impaired sensory, manual, or speaking skills. Further, the 
Assistant Secretary may require a small provider to furnish aulliliary aids where the provision of aids 
would not ad...ersely affect the ability of the recipient to p-ovide Its health benelts or service. 

37. Treatment of Drug Addicts and A/coho/ics.Secllon 104.53 is a newsection that prohibits 
discrimination in the treatment and admission of drug and alcohol addicts to hospitals and outpatient 
facilities. Section 104.53 prohibits discrininatlon against drLQ abusers by operators of outpatient 
facilities, despite the tict that section 407 pertains orly to hospitals, because ofthe broader application 
of section 504. This provision does not mean that all hospitals and outpatient ticllities must treat drug 
addiction and alcoholism It simply means, for example, that a cancer clinic may not refuse to treat 
cancer patients sirrply because they are also alcoholics. 

38. Education of institufionali:IBd persons. The regulation retains §104.54 ofthe proposed regulation that 
requires that an appropriate education be pro'ided to qualified handicapped persons v.l'lo are confined 
to residential Institutions or daycare centers. 

Subpart G-Procedures 

In §104.61, the Secretaryhas adopted the title VI complaint and enbrcement procedures br ~se in 
implementing section 504 until such tirTB as they are superseded by the issuance ofa conso!1dated 
procedureal regulation applicable to all ofthe civil rights statutes and eiecutive orders admnistered by 
the Department. 

[45 FR 30936, tv"ay 9, 1960, as amended at 55 FR 52141, Dec. 19, 1990] 

Appendix B to Part 104-Guidelines for Ellminatin~ Discrin:'i':'ation and 
Denial of Services on the Basis of Race, Color, National Origin, Sex, and 
Handicap in Vocational Education Programs 
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Auxiliary Aids and Services for 
Postsecondary Students with Disabilities 

Higher Education's Obligations Under Section S04 
and Title II of the ADA 

U.S. Department of Education 
Office for Civil Rights 
Washington, D.C. 

Revised September 1998 

Section 504 of the Rehabilitation Act of 1973 

In 1g73, Congress passed Section 504 of the 
Rehabilitation Act of 1973 (Section 504), a law that 
prohibits discrimination on the basis of physical or 
mental disability (29 U.S.C. Section 794). It states: 

No otherwise qualified Individual with a 
disability In the United States ... shall, 
solely by reason of her or his disability, be 
excluded from the participation In, be 
denied the benefits of, or be subjected to 
discrimination under any program or 
activity receiving federal financial 
assistance .... 

The Office for Clvll Rights In the U.S. Department of 
Education enforces regulations Implementing Section 
504 with respect to programs and activities that 
receive funding from the Department. The Section 504 
regulation applies to all recipients of this funding, 
Including colleges, universities, and postsecondary 
vocational education and adult education programs. 
Failure by these higher education schools to provide 
auxlllary aids to students with disabilities that results In 
a denial of a program benefit Is discriminatory and 
prohibited by Section 504. 
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Title II of the Amerlcans with Dlsabllltles Act of 1990 
(ADA) prohibits state and local governments from 
discriminating on the basis of disability. The 
Department enforces Title II In public colleges, 
universities, and graduate and professional schools. 
The requirements regarding the provision of auxiliary 
aids and services In higher education Institutions 
described In the Section 504 regulation are generally 
Included In the general nondiscrimination provisions of 
the Title II regulation. 

Postsecondary School Provision of Auxiliary Aids 

The Section 504 regulation contains the following 
requirement relating to a postsecondary school's 
obligation to provide auxiliary aids to qualified students 
who have disabilities: 

A recipient ... shall take such steps as are 
necessary to ensure that no handicapped 
student Is denied the benefits of, excluded 
from participation In, or otherwise 
subjected to discrimination under the 
education program or activity operated by 
the recipient because of the absence of 
educational auxiliary aids for students with 
Impaired sensory, manual, or speaking 
skills. 

The Title II regulation states: 

·A public entity shall furnish appropriate 
auxiliary aids and services where necessary 
to afford an Individual with a disability an 
equal opportunity to participate In, and 
enjoy the benefits of, a service, program, 
or activity conducted by a public entity. 

It is, therefore, the school's responsibility to provide 
these auxiliary aids and services In a timely manner to 
ensure effective participation by students with 
disabilities. If students are being evaluated to 
determine their ellglblllty under Section 504 or the 
ADA, the recipient must provide auxiliary aids In the 
Interim. 

Postsecondary Student Responsibilities 

A postsecondary student with a disability who Is In 
need of auxiliary aids Is obligated to provide notice of 
the nature of the disabling condition to the college and 
to assist It In Identifying appropriate and effective 
auxiliary aids. In elementary and secondary schools, 
teachers and school specialists may have arranged 
support services for students with dlsabllltles. · 
However, In postsecondary schools, the students 
themselves must Identify the need for an auxiliary aid 
and give adequate notice of the need. The student's 
notification should be provided to the approprlate 
representative of the college who, depending upon the 
nature and scope of the request, could be the school's 
Section 504 or ADA coordinator, an appropriate dean, 
a faculty advisor, or a professor. Unlike elementary or 
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secondary schools, colleges may ask the student, In 
response to a request for auxiliary aids, to provide 
supporting diagnostic test results and professional 
prescriptions for auxiliary aids. A college also may 
obtain Its own professional determination of whether 
specific requested auxiliary aids are necessary. 

Examples of Auxlllary Aids 

Some of the various types of auxiliary aids and 
services may Include: 

• taped texts 
• notetakers 
• Interpreters 
• readers 
• vldeotext 

displays 
• television 

enlargers 
• talking 

calculators 
• electronic 

readers 
• Braille 

calculators, 
printers, or 
typewriters 

• telephone 
handset 
amplifiers 

• closed caption 
decoders 

• open and closed 
captioning 

• voice synthesizers 
• specialized gym 

equipment 
• calculators or 

keyboards with 
large buttons 

• reaching device for 
library use 

• raised-line drawing 
kits 

• asslstlve listening 
devices 

• asslstlve listening 
systems 

• telecommunications 
devices for deaf 
persons. 

Technological advances In electronics have improved 
vastly participation by students with disabilities In 
educational activities. Colleges are not required to 
provide the most sophisticated auxiliary aids available; 
however, ~he aids provided must effectively meet the 
needs of a student with a disability. An Institution has 
flexibility In choosing the specific aid or service It 
provides to the student, as long as the aid or service 
selected Is effective. These aids should be selected 
after consultation with the student who will use them. 

Effectiveness of Auxlllary Aids 

No aid or service will be useful unless It Is successful In 
equalizing the opportunity for a particular student with 
a disability to participate in the education program or 
activity. Not all students with a similar disability benefit 
equally from an Identical auxiliary aid or service. The 
regulation refers to this complex Issue of effectiveness 
in several sections, Including: 

Auxiliary aids may Include taped texts, 
Interpreters or other effective methods of 
making orally delivered materials available 
to students with hearing I mpalrments, 
readers In libraries for students with visual 
Impairments, classroom equipment 
adapted for use by students with manual 
Impairments, and other similar services 
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and actions. 

There are other references to effectiveness In the 
general provisions of the Section 504 regulation which 
state, in part, that a recipient may not: 

Provide a qualified handicapped person 
with an aid, benefit, or service that Is not 
as effective as that provided to others; or 

Provide different or separate aid, benefits, 
or services to handicapped persons or to 
any class of handicapped persons unless 
such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effective as 
those provided to others. 

The Title II regulation contains comparable provisions. 

The Section 504 regulation also states: 

[A]lds, benefits, and services, to be equally 
effective, are not required to produce the 
Identical result or level of achievement for 
handicapped and nonhandlcapped persons, 
but must afford handicapped persons equal 
opportunity to obtain the same result, to 
gain the same benefit,. or to reach the 
same level of achievement, In the most 
Integrated setting appropriate to the 
person's needs. 

The Institution must analyze the appropriateness of an 
aid or service In Its specific context. For example, the 
type of assistance needed In a classroom by a student 
who Is hearing-Impaired may vary, depending upon 
whether the format Is a large lecture hall or a seminar. 
With the one-way communication of a lecture, the 
service of a notetaker may be adequate, but In the 
two-way communication of a seminar, an Interpreter 
may be needed. College officials also should be aware 
that In determining what types of auxiliary aids and 
services are necessary under Title II of the ADA, the 
Institution must give primary consideration to the 
requests of Individuals with disabilities. 

Cost of Auxiliary Aids 

Postsecondary schools receiving federal financial 
assistance must provide effective auxiliary aids to 
students who are disabled. If an aid Is necessary for 
classroom or other appropriate (nonpersonal) use, the 
Institution must make It available, unless provision of 
the aid would cause undue burden. A student with a 
dlsablllty may not be required to pay part or all of the 
costs of that aid or service. An Institution may not limit 
what It spends for auxlllary aids or-services or refuse to 
provide auxiliary aids because It believes that other 
providers of these services exist, or condition Its 
provision of auxiliary aids on avallablllty of funds. In 
many cases, an Institution may meet Its obligation to 
provide auxiliary aids by assisting the student In 
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obtaining the aid or obtaining reimbursement for the 
cost of an aid from an outsl.de agency or organization, 
such as a state rehabilitation agency or a private 
charitable organization. However, the Institution 
remains responsible for providing the aid. 

Personal Aids and Services 

An Issue that Is often misunderstood by postsecondary 
officials and students Is the provision of personal aids 
and services. Personal aids and services, Including help 
In bathing, dressing, or other personal care, are not 
required to be provided by postsecondary Institutions. 
The Section 504 regulation states: 

Recipients need not provide attendants, 
Individually prescribed devices, readers for 
personal use or study, or other devices or 
services of a personal nature. 

Title II of the ADA similarly states that personal 
services are not required. 

In order to ensure that students with disabilities are 
given a free appropriate public education, local 
education agencies are required to provide many 
services and aids of a personal nature to students with 
disabilities when they are enrolled In elementary and 
secondary schools. However, once students with 
disabilities graduate from a high school program or Its 
equivalent, education Institutions are no longer 
required to provide aids, devices, or services of a 
personal nature. 

Postsecondary schools do not have to provide personal 
services relating to certain Individual academic 
activities. Personal attendants and Individually 
prescribed devices are the responsibility of the student 
who has a disability and not of the Institution. For 
example, readers may be provided for classroom use 
but Institutions are not required to provide readers for 
personal use or for help during Individual study time. 

Questions Commonly Asked by Postsecondary 
Schools and Their Students 

Q: What are a college's obligations to provide 
auxiliary aids for library study? 

A: Libraries and some· of their significant and basic 
materials must be made accessible by the 
recipient to students with disabilities. Students 
with disabilities must have the appropriate 
auxiliary aids needed to locate and obtain library 
resources. The college library's basic Index of 
holdings (whether formatted on-line or on Index 
cards) must be accessible. For example, a screen. 
and keyboard (or card file) must be placed within 
reach of a student using a wheelchair. If a Braille 
index of holdings Is not available for blind 
students, readers must be provided for necessary 
assistance. 
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Articles and materials that are library holdings 
and are required for course work must be 
accessible to all students enrolled in that course. 
This means that If material Is required for the 
class; then Its text must be read for a blind 
student or provided In Braille or on tape. A 
student's actual study time and use of these 
articles are considered personal study time and 
the Institution has no further obligation to 
provide additional auxiliary aids. 

Q: What If an Instructor objects to the use of 
an auxlllary or personal aid? 

A: Sometimes postsecondary instructors may not be 
familiar with Section 504 or ADA requirements 
regarding the use of an auxiliary or personal aid 
In their classrooms. Most often, questions arise 
when a student uses a tape recorder. College 
teachers may believe recording lectures Is an 
Infringement upon their own or other students' 
academic freedom, or constitutes copyright 
violation. 

The Instructor may not forbid a student's use of 
an aid If that prohibition limits the student's 
participation In the school program. The Section 
504 regulation states: 

A recipient may not Impose upon 
handicapped students other rules, 
such as the prohibition of tape 
recorders In classrooms or of dog 
guides In campus buildings, that have 
the effect of limiting the participation 
of handicapped students In the 
recipient's education program or 
activity. 

In order to allow a student with a disability the 
use of an effective aid and, at the same time, 
protect the Instructor, the Institution may require 
the student to sign an agreement so as not to 
Infringe on a potential copyright or to limit 
freedom of speech. 

Q: What If students with disabilities require 
auxiliary aids during an examination? 

A: A student may' need an auxiliary aid or service In 
order to successfully complete a course exam. 
This may mean that a student be allowed to give 
oral rather than written answers. It also may be 
possible for a student to present a tape 
containing the oral examination response. A test 
should ultimately measure a student's 
achievements and not the extent of the disability. 

Q: Can postsecondary Institutions treat a 
foreign student with disabilities who needs 
auxlllary aids differently than American 
students? 

A: No, an Institution may not treat a foreign student 
who needs auxiliary aids differently than an 
American student. A postsecondary institution 
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must provide to a foreign student with a disability 
the same type of auxiliary aids and services it 
would provide to an American student with a 
disability. Section 504 and the ADA require that 
the provision of services be based on a student's 
disability and not on such other criteria as 
nationality. 

Q: Are institutions responsible for providing 
auxiliary services to disabled students in 
filling out financial aid and student 
employment applicatlons, or other forms of 
necessary paperwork? 

A: Yes, an Institution must provide services to 
disabled students who may need assistance in 
filling out aid applications or other forms. If the 
student requesting assistance is still In the 
process of being evaluated to determine eligibility 
for an auxiliary aid or service, help with this 
paperwork by the Institution Is mandated in the 
interim. 

Q: Does a postsecondary institution have to 
provide auxiliary aids and services for a 
nondegree student? 

A: Yes, students with disabilities who are auditing 
classes or who otherwise are not working for a 
degree must be provided auxiliary aids and 
services to the same extent as students who are 
In a degree-granting program. 

For More Information 

For more information on Section 504 and the ADA and 
their application to auxiliary aids and services for 
disabled students In postsecondary schools, or to 
obtain additional assistance, see the list of OCR's 12 
enforcement offices containing the address and · 
telephone number for the office that serves your area, 
or call 1-800-421-3481. 

Jop 

.:::. Printable view ·-;:y . Share this page 
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More and more high school 
students with dlsabllltles 
are planning to continue· 
their education In 
postsecondary schools, 
Including vocational and 
career schools, two- and 
four- year colleges, and 
universities. As a student 

studant_ci. With 01.i.blUUn PtUp:u'ng 
F'ot· Positsoaondary C:ducAtli>n1 

with a dlsablllty, you need to be well Informed about 
your rights and responsibilities as well as the 
responslbllltles postsecondary schools have toward 
you. Being well Informed will help ensure you have a 
full opportunity to enjoy the benefits of the. 
postsecondary education experience without confusion 
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or delay. 

The Information In this pamphlet, provided by the 
Office for Civil Rights (OCR) In the U. S. Department of 
Education, explains the rights and responslbllitles of 
students with dlsabllltles who are preparing to attend 
postsecondary schools. This pamphlet also explains the 
obligations of a postsecondary school to provide 
academic adjustments, including auxiliary aids and 
services, to ensure the school does not discriminate on 
the basis of disability. 

OCR enforces Section 504 of the Rehabilitation Act of 
1973 (Section 504) and ntle II of the Americans with 
Dlsabllltles Act of 1990 (Title II), which prohibit 
discrimination on the basis of dlsablllty. Practically 
every school district and postsecondary school In the 
United States Is subject to one or both of these laws, 
which have similar requirements.!L 

Although both school districts and postsecondary 
schools must comply with these same laws, the 
responslbllltles of postsecondary schools are 
slgnlflcantly different from those of school districts. 

Moreover, you wlll have responslbllltles as a 
postsecondary student that you do not have as a high 
school student. OCR strongly encourages you to know 
your responslblllties and those of postsecondary 
schools under Section 504 and Title II. Doing so will 
Improve your opportunity to succeed as you enter 
postsecondary education. 

The following questions and answers provide more 
specific Information to help you succeed. 

As a student with a dlsablllty leaving high school 
and entering postsecondary education, will I see 
differences In my rights and how they are 
addressed? 

Yes. Section 504 and Title II- protect elementary, 
secondary and postsecondary students from 
discrimination. Nevertheless, several of the 
requirements that apply through high school are 
different from the requirements that apply beyond 
high school. For Instance, Section 504 requires a 
school district to provide a free appropriate public 
education ( FAPE) to each child with a. disability In 
the district's jurisdiction. Whatever the disability, a 
school district must Identify an Individual's 
education needs and provide any regular or special 
education and related aids and services necessary 
to meet those needs as well as It Is meeting the 
needs of students without dlsabllltles. 

Unlike your high school, your postsecondary school 
Is not required to provide FAPE. Rather, your 
postsecondary school Is required to provide 
appropriate academic adjustments as necessary to 
ensure that It does not discriminate on the basis of 
disability. In addition, If your postsecondary school 
provides housing to nondlsabled students, It must 
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provide comparable, convenient and accessible 
housing to students with disabilities at the same 
cost. 

Other Important differences you need to know, even 
before you arrive at your postsecondary school, are 
addressed In the remaining questions. 

May a postsecondary school deny my admission 
because I have a dlsablllty? 

No. If you meet the essential requirements for 
admission, a postsecondary school may no.t deny 
your admission simply because you have a 
disability. 

Do I have to inform a postsecondary school that I 
have a disability? 

No. However, If you want the school to provide an 
academic adjustment, you must Identify yourself as 
having a disability. Likewise, you should let the 
school know about your disability If you want to 
ensure that you are assigned to accessible facilities. 
In any event, your disclosure of a dlsablllty Is 
always voluntary. 

What academic adjustments must a 
postsecondary school provide? 

The appropriate academic adjustment must be 
determined based on your disability and individual 
needs. Academic adjustments may Include auxiliary 
aids and modifications to academic requirements as 
are necessary to ensure equal educational 
opportunity. Examples of such adjustments are 
arranging for priority registration; reducing a course 
load; substituting one course for'another; providing 
note takers, recording devices, sign language 
Interpreters, extended time for testing and; If 
telephones are provided in dorm rooms, a TTY In 
your dorm room; and equipping school computers 
with screen-reading, voice recognition or other 
adaptive software or hardware. 

In providing an academic adjustment, your 
postsecondary school Is not required to lower or 
effect substantial modifications to essential 
requirements. For example, although your school 
may be required to provide extended testing time, it 
Is not required to change the substantive content of 
the test. In addition, your postsecondary school 
does not have to make modifications that would 
fundamentally alter the nature of a service, program 
or activity or would result In undue financial or 
administrative burdens. Finally, your postsecondary 
school does not have to provide personal 
attendants, Individually prescribed devices, readers 
for personal use or study, or other devices or 
services of a personal nature, such as tutoring and 
typing. 

If I want an academic adjustment, what must I 
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do? 

You must Inform the school that you have a 
disability and need an academic adjustment. Unlike 
your school district, your postsecondary school Is 
not required to Identify you as having a disability or 
assess your needs. 

Your postsecondary school may require you to 
follow reasonable procedures to request an 
academic adjustment. You are responsible for 
knowing and following these procedures. 
Postsecondary schools usually Include, In their 
publications providing general Information, 
Information on the procedures and contacts for 
requesting an academic adjustment. Such 
publications Include recruitment materials, catalogs 
and student handbooks, and are often available on 
school Web sites. Many schools also have staff 
whose purpose Is to assist students with disabilities. 
If you are unable to locate the procedures, ask a · 
school official, such as an admissions officer or 
counselor. 

When should I request an academic adjustment? 

Although you may request an academic adjustment 
from your postsecondary school at any time, you 
should request It as early as possible. Some 
academic adjustments may take more tlme to 
provide than others. You should follow your school's 
procedures to ensure that your school has enough 
time to review your request and provide an 
appropriate academic adjustment. 

Do I have to prove that I have a disability to 
obtain an academic adjustment? 

Generally, yes. Your school will probably require you 
to provide documentation that shows you have a 
current disability and need an academic adjustment. 

What documentation should I provide? 

Schools may set reasonable standards for 
documentation. Some schools require more 
documentation than others. They may require you 
to provide documentation prepared by an 
appropriate professional, such as a medical doctor, 
psychologist or other qua II fled diagnostician. The 
required documentation may Include one or more of 
the following: a diagnosis of your current disability; 
the date of the diagnosis; how the diagnosis was 
reached; the credentials of the professional; how 
your dlsablllty affects a major life activity; and how 
the disability affects your academic performance. 
The documentation should provide enough 
Information for you and your school to decide what 
Is an appropriate academic adjustment. 

Although an Individualized education program (IEP) 
or Section 504 plan, If you have one, may help 
Identify services that have been effective for you, lt 
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generally Is not sufficient documentation. This is 
because postsecondary education presents different 
demands than high school education, and what you 
need to meet these new demands may be different. 
Also In some cases, the nature of a disability may . 
change. 

If the documentation that you have does not meet 
the postsecondary school's requirements, a school 
official should tell you In a timely manner what 
additional documentation you need to provide. You 
may need a new evaluation In order to provide the 
required documentation. · 

Who has to pay for a new evaluation? 

Neither your high school nor your postsecondary 
school Is required to conduct or pay for a new 
evaluation to document your disability and need for 
an academic adjustment. This may mean that you 
have to pay or find funding to pay an appropriate 
professional for an evaluation. If you are eligible for 
services through your state vocational rehabilitation 
agency, you may qualify for an evaluation at no cost 
to you. You may locate your state vocational 
rehabilitation agency through the following Web 
page: 
b_ttp_;JLwY'l_l'/ ,j 11JJ ._wv u~e.d.uL~.e;;J;:_SN .. O_t;;~J::!8-e_.._!:!.I!'1. 

Once the school has received the necessary 
documentation from me, what should I expect? 

The school will review your request In light of the 
essential requirements for the relevant program to 
help determine an appropriate academic 
adjustment. It is important to remember that the 
school Is not required to lower or waive essential 
requirements. If Y.Ou have requested a specific 
academic adjustment, the school may offer that 
academic adju_stment or an alternative one if the 
alternative would also be effective. The school may 
also conduct its own evaluation of your disability 
and needs at Its own expense. 

You should expect your school to work with you In 
an Interactive process to identify an appropriate 
academic adjustment. Unlike the experience you 
may have had in high school, howeyer, do not 
expect your postsecondary school to invite your 
parents to participate In the process or to develop 
an IEP for you. 

What if the academic adjustment we identified is 
not working? 

Let the school know as soon as you become aware 
that the results are not what you expected. It may 
be too late to correct the problem If you wait until 
the course or activity is completed. You and your 
school should work together to resolve the problem. 

May a postsecondary school charge me for 
providing an academic adjustment? 
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No. Furthermore, it may not charge students with 
dlsabllltles more for participating In Its programs or 
activities than It charges students who do not have 
disabilities. 

What can I do If I believe the school is 
discriminating against me? 

Practically every postsecondary school must have a 
person-frequently called the Section 504 
Coordinator, ADA Coordinator, or Disability Services 
Coordinator-- who coordinates the school's 
compliance with Section 504 or Title II or both laws. 
You may contact this person for Information about 
how to address your concerns. 

The school must also have grievance procedures. 
These procedures are not the same as the due 
process procedures with which you may be familiar 
from high school. However, the postsecondary 
school's grievance procedures must Include steps to 
ensure that you may raise your concerns fully and 
fairly and must provide for the prompt and equitable 
resolution of complaints. 

School publications, such as student handbooks and 
catalogs, usually describe the steps you must take 
to start the grievance process. Often, schools have 
both formal and Informal processes. If you decide to 
use a grievance process, you should be prepared to 
present all the reasons that support your request. 

If you are dissatisfied with the outcome from using 
the school's grievance procedures or you wish to 
pursue an alternative to using the grievance 
procedures, you may file a complaint against the 
school with OCR or In a court. You may learn more 
about the OCR complaint process from the brochure 
How to File a Discrimination Complaint with the 
Offlce for Civil Rights, which you may obtain by 
contacting us at the addresses and phone numbers 
below, or at 
h!;!;R: //www .ed.gQ)ljocr/docs/howto. html. 

If you would like more Information about the 
responsibilities of postsecondary schools to students 
with disabilities, read the OCR brochure Aux//iary 
Aids and Services for Postsecondary Students with 
Disabilities: Higher Education's Obllgatlons Under 
Section 504 and Title II of the ADA. You may obtain 
a copy by contacting us at the address and phone 
numbers below, or at 
h!;!;Q_;JLwww.ed.gov[Qg/~.auxalds.ht!!ll. 

Students with disabilities who know their rights and 
responsibilities are much better equipped to succeed 
In postsecondary school. We encourage you to work 
with the staff at your school because they, too, 
want you to succeed. Seek the support of family, 
friends and fellow students, Including those with 
dlsabllltles. Know your talents and capitalize on 
them, and believe In yourself as you embrace new 
challenges In your education. 
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To receive more information about the civil rights 
of students with dlsabllltles In education 
institutions, you may contact us at : 

Customer Service Team 
Office for Clvll Rights 
U.S. Department of Education 
Washington, D.C. 20202-1100 
Phone: 1-800-421-3481 
TDD: 1- 877-521-2172 
Email: ocr@ed.gov 
Web site: www._ed,g.QYfocr 

~ou may be familiar with another federal law that 
applies to the education of students with dlsabllltles
the Individuals with Disabilities Educat1on Act (IDEA). 
That law Is administered by the Office of Special 
Education Programs In the Office of Special Education 
and Rehabilitative Services in the U.S. Department of 
Education. The IDEA and Its Individualized Education 
Program (IEP) provisions do not apply to 
postsecondary schools. This pamphlet does not discuss 
the IDEA or state and local laws that may apply. 

This publication is In the public domain. 
Authorization to reproduce It In whole or In 
part Is granted. The publication's citation 
should be: U.S. Department of Education, 
Office for Civil Rights, Students with 
Disabilities Preparing for Postsecondary 
Education: Know Your Rights and 
Respons/bl/lt/es, Washington, D.C., 2007. 

To order copies of this publication, 

write to : ED Pubs Education Publications 
Center, U.S. Department of Education, 
P.O. Box 1398 Jessup, MD 20794-1398; 

or fax your order to: 301-470-1244; 

ore-mall your request to: 
~ub~@lnet,~,,g9_'£; 

or call In your request toll-free: 1-877-
433-7827 (1-877-4-ED-PUBS). If 877 
service Is not yet available in your area, 
you may call 1-800-872-5327 (1-800-USA
LEARN). Those who use a 
telecommunications device for the deaf 
(TDD) or a teletypewriter (TIY), should call 
1-877-576-7734. 

or order onllne at www .. ~ubs.Qig. 

This publication Is also available on the 
Department's Web site at 
!:l_ttQ;/LWWW_,_\!JWJQ.Wgitr<a!J_sJtlP_l'h..IJ1r.nl. Any 
updates to this publication will be available 
on this Web site. 
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On request, this publication can be made · 
available In alternate formats, such as 
Brallle, large print or computer diskette. 
For more Information, you may contact the 
Department's Alternate Format Center at 
(202) 260-0852 or (202) 260-0818, or via 
e-mail at Katle.Mlni:.e¥@.fill.,,gQy. If you use 
a TDD, call 1-800-877-8339. 

o:l:!, . Printable view W . Share this page 

Last Modified: 03/16/2007 
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Call 1-800-949-4ADA 
for Technical Assistance 

OCR Letter: University of Massachusetts - Amherst 
Dr. David Scott 
Chancellor 
University of Massachusetts-Amherst 
375 Whitmore Administration Building 
Amherst, Massachusetts 01003 
Complaint No. 01-93-2011 

~n December 3, 1992, this complaint was filed against the University 
of Massachusetts at Amherst (University) with the Office for Civil 
Rights (OCR). The Complainant alleged that the University does not 
provide adequate parking spaces designated for persons with 
disabilities at the Admissions Center, the Robson Memorial Visitor 
Center, and at all other parking areas on campus. The Complainant 
also alleged that parking spaces and the cafeteria at the Newman 
Center (Center) are not accessible to persons with disabilities. The 
Center, although not owned or operated by the University, was alleged 
to receive significant Federal financial assistance from the U.S. -
Department of Education (Department) through the University. 

OCR investigates complaints alleging discrimination against persons 
with disabilities pursuant to its enforcement responsibilities under 
Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 
794, and its implementing regulation found at 34 C.F.R. Part 104 
(Section 504 ), which prohibit discrimination in any program or activity 
receiving or benefiting from Federal financial assistance extended by 

.athe Department. The University receives such Federal funding, and is, 
Wl'therefore, subject to the provisions of Section 504. 
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OCR also investigates these types of complaints under Title II of the 
Americans with Disabilities Act of 1990, 42 U.S.C. § 12134, and its 
implementing regulation found at 28 C.F.R. Part 35 (ADA), which 
prohibit discrimination on the basis of disability by public 
postsecondary education systems. As a public postsecondary 
education system, the University is also subject to the provisions of the 
ADA. 
OCR sent data requests to the University on March 12, 1993 and May 
13, 1993. The University responded on April 1, 1993, May 10 and 18, 
and June 14, 1993. In addition, OCR conducted an on-site 
investigation on June 14, 1993 of selected University parking lots. 

OCR found that the University failed to provide adequate accessible 
parking to persons with disabilities in violation of Section 504 and the 
ADA. OCR also found that the University provided significant financial 
assistance to the Center and that the Center failed to provide adequate 
parking and an accessible cafeteria. The reasons for OCR's findings 
are presented below. 

Legal Standards 

Under the Section 504 regulation, a recipient is responsible not only for 
prohibiting discrimination in its own programs and activities, but also 
for not participating in contracts or other arrangements which have the 
result of subjecting individuals to discrimination on the basis of 
disability. The regulation at 34 C.F.R. § 104.4(b)(4) states: 

A recipient may not, directly or through contractual or other 
arrangem~nt, utilize criteria or methods of administration (i) that have 
the effect of subjecting qualified individuals with disabilities to 
discrimination on the basis of disability, (ii) that have the purpose or 
effect of defeating or substantially impairing accomplishment of the 
objectives of the recipient's program with respect to individuals with 
disabilities, or (iii) that perpetuate the discrimination of another 
recipient if both recipients are subject to common administrative control 
or are agencies of the same state. 

The ADA similarly requires, at 28 C. F. R. § 35.130(b )(3 ): 
A public entity may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration (i) that have 
the effect of subjecting qualified individuals with disabilities to . a 
discrimination on the basis of disability; (ii) that have the purpose or • 
effect of defeating or substantially impairing accomplishment of the 
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objectives of the public entity program with respect to individuals with 
,adisabilities; or (iii) that perpetuate the discrimination of another public 
.,entity if both public entities are subject to common administrative 

control or are agencies of the same state. 

As a result, a recipient violates Section 504, and a public entity violates 
the ADA, if it renders assistance to or enters into arrangements with a 
non-recipient or a private entity that discriminates against individuals 
with disabilities. Since the Center is not a recipient, OCR would 
normally review the accessibility of Federally funded programs only, 
except that the scope of the complaint was limited to parking and the 
cafeteria. OCR considers these services essential to the accessibility 
of all programs at the Center, including the Federally supported 
programs. In the current case, in order to determine if the University 
violated the regulations cited above, OCR considered whether the 
programs and activities.at the Center are accessible to individuals with 
disabilities. · 

Section 504 provides a dual legal standard to assess program 
accessibility. Buildings constructed prior to June 3, 1977, the effective 
date of the regulation, are regarded as "existing facilities" and must 

41t;omply with 34 C.F.R. § 104.22. Facilities constructed after June 3, 
· 1977, and parts of existing facilities altered after that date, are deemed 
"ne~ construction" and must comply with 34 C.F.R. § 104.23. 

Section 104.22 requires for "existing facilities" that a recipient's 
programs or activities in an existing facility, when viewed in their 
entirety, must.be accessible to persons with disabilities. The recipient 
is not required to make each of its existing facilities or every part of an 
existing facility accessible to persons with disabilities, if each program 
or activity as a whole is accessible. 

Section 104.23 requires for "new construction" that the facility itself, or 
part of the facility that has been altered or renovated after June 3, 
1977, must be accessible to persons with disabilities. 

A checklist based on the Uniform Federal Accessibility Standards 
(UFAS) is used as a guide in determining the physical accessibility of 
programs and activities in existing facilities. The applicable regulations 
state that where a recipient operates a program or activity in an 
existing facility, the program or activity, when viewed in its entirety, 

9must be readily accessible to and usable by persons with disabilities. A 
recipient may comply with this requirement through such means as 
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redesign of equipment, reassignment of classes or other services to 
accessible buildings, assignment of aides to beneficiaries, home visits, 
delivery of health, welfare or other social services at alternate . 
accessible sites, alteration of existing facilities and construction of new 
facilities in conformance with the regulatory requirements for new 
construction, or any other methods that result in making its programs 
or activities accessible to persons with disabilities. Because OCR uses 
UFAS only as a guide in determining compliance for existing facilities, 
departures from the particular requirements of UFAS by the use of 
other methods are permitted when it can be demonstrated that the 
recipient's programs and activities are accessible to persons with 
disabilities. · 

Title II of the ADA has adopted virtually identical requirements to the 
Section 504 regulation with respect to the physical accessibility of 
programs, activities, and facilities administered by state and local 
government agencies. Under the ADA, however, the date used to 
distinguish "existing facilities11 from 11new construction" is January 26, 
1992. . 

Regarding program accessibility, the ADA regulation provides a dual 
legal standard similar to the Section 504 standard. Buildings . e 
constructed prior to January 26, 1992, the effective date of the Title II 
regulation, are regarded as existing facilities and must comply with 28 
C.F.R. § 35.150. Facilities constructed after January 26, 1992, and 
parts of existing facilities altered after that date, are deemed new 
construction and must comply with 28 C.F.R. § 35.151. Section 35.150 
requires that a recipient's programs or activities in an existing facility, 
when viewed in their entirety, be accessible to persons with disabilities. 
Section 35.151 requires for new construction that the facility itself, or 
part of the facility that has been altered or renovated after January 26, 
1992, be readily accessible to and usable by persons with disabilities. 

To meet the "readily accessible" requirement for new construction 
under 28 C.F.R. § 35.151, a public entity may show compliance 
through conformance with either UFAS or the Americans with 

. Disabilities Act Accessibility Guidelines for Buildings and Facilities 
(ADAAG). OCR uses UFAS and ADAAG to determine whether new 
construction complies with the regulations at 28 C.F.R. § 35.151. 
Departures from the particular requirements of UFAS o~ ADAAG f~r. 
new construction by the use of other methods a:~ permitted when 1t .'~ 
clearly evident that equivalent access to the facility or part of the facility 
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is provided . 

.AFor construction initiated prior to January 26, 1992, OCR uses 
•ADAAG, UFAS, ANSI or whatever standard was in effect at the time of 

the construction, to determine whether programs and activities in an 
existing facility, when viewed in their entirety, are accessible to 
disabled persons. Departures from the requirements of ADAAG, 
UFAS, ANSI or other standards are permissible as long as access to 
programs and activities is provided. 

Since OCR is an agency that has Section 504 jurisdiction, Title II of the 
ADA requires us to process ADA complaint investigations under our 
procedures for enforcing Section 504. Although we use Section 504 
procedures, our findings will reflect determinations of compliance with 
both Section 504 and the ADA. 

Issue One: Newman Center 

OCR investigated the following issue: 
Whether the University, directly or through contractual or other 
arrangements, utilized criteria or methods of administration that have 
the effect of subjecting qualified individuals with disabilities to · 

.-Piscrimination on the basis of disability [34 C.F.R. § 104.4(b)(4), and 
~8 C.F.R. § 35.130(b)(3)]. 

Findings of Facts 

. The Director of the Center (Director) described the Center as an 
ecumenical center serving all members of the University's community, 
providing counseling, educational activities, and fellowship as well as 
serving as a Catholic cultural center. The single largest function area of 
the Center is its cafeteria which has a capacity of 400, serves 3,000 
persons daily and is open everyday of the year, according to the 
Director.· 

The University informed OCR that at the time the complaint was filed, 
the University had placed two federally assisted work study students to 
perform administrative duties in support of programs and activities at 
the Center. OCR found that the Center provided the University's 
School of Management with classroom and meeting space on request 
and the University lists the Center's Director and two others as 
University Chaplains in its directory, providing them with University 

9,dentification cards giving them access to University facilities. OCR has 
. 1urisdiction to investigate alleged accessibility problems at the Center 
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since the Center benefitted from Federal financial assistance received 
by the University. 

OCR applied, as guidelines, the regulatory standards for program 
access for existing facilities found at 34 C.F.R. § 104.22, and 28 C.F.R. 
§ 35.1 SO(a) and (b), based on the Center's construction date, to 
determine whether the Center discriminated against individuals with 
disabilities by denying them access to its essential programs. 

OCR found that the Center is located in a three-story building which 
was constructed over thirty years ago. The Center is on privately 
owned land and, although a private entity, received benefits from the 
University establishing OCR's jurisdiction. 

In a telephone inquiry with the Center's Director and as confirmed by 
the on-site inspection, OCR determined that the Center's cafeteria is 
·located on a mezzanine level with three steps to a level entrance. Also, 
the designated accessible parking is not located within a reasonable 
distance to the nearest level entrance and the designated accessible 
parking does not have an access aisle which means that persons 
disembarking must traverse a vehicular route to get to the entrance. 

Conclusion 

OCR concluded that the University is in violation of Section 504 at 34 
C.F.R. § 104.4(b)(4) and the ADA at 28 C.F.R. § 35.130(b)(3) because 
it participates in contractual or other arrangements that subject 
individuals with disabilities to discrimination on the basis of disability by 
denying them access to programs and activities at the Center. 

Issue Two: University Parking 

OCR investigated the following issue: 

Whether the University discriminates against persons with disabilities 
by failing to ensure that its programs and activities, whe~ vie~ed .i~. 
their entirety, are accessible to and usable by persons with d1sab1ht1es. 
[34 C.F.R. §§ 104.22 and 104.23 and 28 C.F.R. § 35.150] 

Findings of Fact 

OCR found that some of the University's parking areas were built prior 
to June 3, 1977, although there have been some. r~novati?.n.s since 
1977. Thus, the Section 504 requirements for existing fac1ilt1es found at 
34 C.F .R. § 104.22 apply to some of the parking areas, and the 
requirements for new construction at 34 C.F.R. § 104.23 apply only to 
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the portions of the facilities that have been modified since 1977. OCR 
~ound that no renovations to the University's parking areas were 
"Wtompleted after January 26, 1992, but some construction was in 

progress. Thus, OCR applied the ADA standards at 28 C.F.R. § 35.150 
for these facilities. 

The University provided OCR with a list of 42 parking areas, with 152 
designated accessible spaces out of a grand total of 11, 178 spaces on 
campus. OCR randomly selected from that list eight parking areas for 
inspection. OCR also inspected the three other parking areas identified 
by the Complainant. OCR inspected lots 22, 24, 27, 49, 64, 71, 74, E 
Perimeter, North Village, Robson Memorial Visitor Center, Admissions, 
Center (52), and the Center. The Center had an additional 46 parking 
spaces. These 11 parking areas had 53 designated accessible spaces, 
out of 4,624 spaces in those areas, according to the University. 

Lot Designator Designated Accessible Spaces Total Spaces 

22 (also "D" or soccer lot) 0 802 
24 Tilson Farm O 65 
27 Physical plant 0 7 

tt"9 Orchard Hill 9 642 
52 Admissions Center 3 24 
64 Dickenson Central Campus 20 281 
71 Administration 12 229 
E Perimeter 0 2,207 
North Village 4 309 
Robson Memorial Visitor Center 2 12 
Newman Center (Center) 3 46 

53 4,624 

OCR found one or more of the following deficiencies in each of the 
parking areas inspected: no post-mounted "accessible parking" signs;. 
spaces too narrow; lack of access aisles; access aisles too narrow; 
designated accessible spaces were not within a reasonable distance 
near the entrance; the spaces were not located on an accessible route 
because persons with disabilities were required to cross hazardous 
unmarked vehicle lanes; designated space lane markers were not 

e!:'ainte~ or were worn out; access route to be used required traversing 
a loading area used by large trucks; van access was not designated; 
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and passenger loading zones for accessible shuttle vans not 
designated or marked. 

Page 8 of9 

Although some parking areas did not have any designated accessible 
parking e.g., "E" lots on the perimeter of the campus, this may not be a 
violation under certain conditions. The 11E" lots are remote parking 
areas, whose permits are the least expensive and may be used for 
extended periods by some students or cost conscious commuters, but 
are far from services and entrances. The "E" lots are unimproved with 
gravel surfaces. The University constructed the "E" lots in 1967. The 
University told OCR that it provides designated accessible parking in 
other lots closer to services and entrances and that persons with 
disabilities do not need to pay any parking fee to use such spaces. 
There is no time limit for their use according to University staff. As long 
as the designated parking in other lots provides greater access at the 
same or less cost than is available in the "E" lots, then the absence of 
designated .accessible parking in the "E" lots would not be a violation. 
Similarly, lot 27, another gravel lot, was located in a nonpublic area for 
use by physical plant staff and designated accessible parking was 
available in other lots nearby, closer to services used by the public. 
Thus, under those circumstances lot 27 may not need to have 
designated accessible spaces. However, OCR was not given any 
reason by the University why lots 22 and 24 did not have designated 
accessible parking. 

Conclusion 

Although the University provided some designated parking for persons 
with disabilities, the parking provided for persons with disabilities does 
not meet the accessibility provisions of UFAS or other accessibility 
standards. The lack of accessible parking has the effect of denying 
persons with disabilities access to the University•·s programs and 
activities in violation of Section 504 and the ADA and their 
implementing regulations at 34 C.F.R. § 104.22; § 104.23 and 28 
C.F.R. § 35.150. 

On June 14, 1993, OCR initiated negotiations with the University. As a 
result of these negotiations, the University signed a Corrective Action 
Plan (Agreement) (copy enclosed) and agreed to ~ake ?o~rect~ve . 
actions to remedy the violations. Based on the University s written 
assurance that the remedial actions set forth in the Agreement will be 
completed by the dates spec.ifi.ed i.n the f'gr~ement, OCR .c?nsiders the 
University to be currently fulfilling its obligations under Section 504 and 
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the ADA. 

al'"herefore, this complaint is closed effective the date of this letter. 
•continued compliance is contingent upon the University carrying out 

the stipulated corrective actions to which it has agreed. Failure to 
perform the corrective actions may result in a finding of noncompliance 
and enforcement action. In accordance with the ADA, enforcement 
action may include referral of this matter to the United States 
Department of Justice. 

As is our standard practice, OCR will monitor the University's progress 
in implementing the agreed upon corrective actions. In order to monitor 
the implementation of the Agreement, OCR requires that the University 
submit an initial report by October 15, 1993, which will include a 
description of its attempts to have the Center comply with the 
Agreement. The report should describe actions to be taken by the 
Center to render the parking and cafeteria programs and activities 
accessible to individuals with disabilities. 

' 
If a determination is made, in accordance with the Agreement, that the 
Center will not correct the problems identified, the report should 

adescribe the University actions, with supporting documentation, to 
~nsure that the Center does not benefit from Federal financial 

assistance to the University. 
The findings of this letter address only the issues discussed herein and 
should not be interpreted as a determination of the University's 
compliance or noncompliance with Section 504 or the ADA in any 
other respect. 

Under the Freedom of Information Act, 5 U.S.C. Section 552, it may be 
necessary to release this document and related correspondence and 
records upon request. In the event that OCR receives such a request, 
we will seek to protect, to the extent provided by law, personal 
information which, if released, could reasonably be expected to 
constitute an unwarranted invasion of privacy. · 
If you have any questions, do not hesitate to contact me at 617 /223-
9667 or J. Michael Burns, Deputy Regional Director at 617/223-4146. 

Thomas J. Hibino 
Regional Director 

a Outside Links VVill Open Up in a New Window 
wr contact us: DBTAC Southwest ADA Center 

800-949-4232 or 713-520-0232 v/tty --
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Reproduction 

Reproduction of this 
document is encouraged. 

Disclaimer 

The ADA authorizes the 
Department of Justice to provide 

technical assistance to 
individuals and entities that have 

rights or responsibilities under 
the Act. This document provides 
informal guidance to assist you 
in understanding the ADA and 

the Department's regulation. 
However, this technical 

assistance does not constitute a 
legal interpretation of the statute. 
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Introduction 

ADA-TA, a series of technical assistance (TA) updates from the 
Disability Rights Section of the Civil Rights Division of the 
Department of Justice, provides practical information on how to 

comply with the Americans with Disabilities Act (ADA). Each ADA-TA 
highlights specific topics of interest to business owners and managers, 
State and local government officials, architects, engineers, contractors, 
product designers and manufacturers, and all others who seek a better 
understanding of accessible design and the ADA. The goal of the series is 
to clarify potential misunderstandings about the requirements of the ADA, 
and to highlight its flexible, common sense approach to accessibility. 

Each ADA-TA has two standard features: Common Questions and 
Design Details. Common Questions answers questions that have been 
brought to our attention through complaints, compliance reviews, calls to 
our information line, or letters from the public. Design Details provides 
supplemental information and illustrations of specific design requirements. 

ADA-TA complements the Department's ADA documents, including the 
regulations issued under titles II and III of the ADA and the Department's 

At;chnical assistance manuals. ADA-TA is not a legal interpretation of the 
~DA. Instead it provides practical solutions on how to comply with the 

ADA while avoiding costly and common mistakes. 

Obtaining additional ADA information may be as easy as a trip to your 
local library. The Department of Justice has sent an ADA Information File 
containing 70 technical assistance documents to 15,000 libraries across the 
country. Most libraries maintain this file at the reference desk. 

The Department's ADA publications are also available electronically, 
including ADA regulations and technical assistance materials, through the 
Internet or by calling the Department's electronic bulletin board (BBS). 
Materials can be accessed on the World Wide Web at 
http://www.usdoj.gov/crt/ada/adahoml.htm or by using gopher client 
software (gopher://justice2.usdoj.gov:70/ll/crt/ada). The materials can be 
also downloaded from the Department of Justice ADA-BBS by dialing 
(202) 514-6193. You can also reach this BBS through the Internet using 
the telenet fedworld gateway (telenet fedwor!d.gov). At the main menu, 
choose "U" (Utilities/Files/Mail), then choose "D" (gateway system) 
followed by "D" (connect to gov't sys/database) and then #9 ADA-BBS 
(DOJ). 

e. 

To order copies of the 

Departments regula-

tions, technical assis-

lance manuals and 

other publications, or 

obtain answers to 

specific questions, 

CALL: 

(800) 514-0301 (voice) 

(800) 514-0383 (TDD). 

" . . II. s 111·11.u [lllt'lll 111 .ln~iH l' 

·It D/1 Technia// A 1·si.1rm1ce 



Selected Examples of Barrier Removal 

· · ~. · ~, <'.... U. s: lh>p:u tim•ni ol .ln~th:t• 

· .'/1 D~I Tec:lmical, /h.1~i.~wi1L:e. 

Replacing round faucet 
handles with lever handles 

Repositioning the paper 
towel dispenser 

Installing a full-length 
bathroom mirror or 
lowering lavatory mirror 

Modifying the front of the 
counter at the accessible 
lavatory to provide 
wheelchair access 

Insulating lavatory pipes 
under sinks to prevent bums 



Common Questions: e Readily Achievable Barrier Removal 

The ADA requires companies providing goods and services to the public 
to take certain limited steps to improve access to existing places of busi
ness. This mandate includes the obligation to remove barriers from 
existing buildings when it is readily achievable to do so. Readily achiev- · 
able means easily accomplishable and able to be carried out without much 
difficulty or expense. 

Many building features that are common in older facilities such as narrow 
doors, a step or a round door knob at an entrance door, or a crowded 
check-out or store aisle are barriers to access by people with disabilities. 
Removing barriers by ramping a curb, widening an entrance door, install
ing visual alarms, or designating an accessible parking space is often 
essential to ensure equal opportunity for people with disabilities. Because 
removing these and other common barriers can be simple and inexpensive 
in some cases and difficult and costly in others, the regulations for the 
ADA provide a flexible approach to compliance. This practical approach 
requires that barriers be removed in existing facilities only when it is 
readily achievable to do so. The ADA does not require existing buildings 

.o meet the ADA's standards for newly constructed facilities. 

The ADA states that individuals with disabilities may not be derued the 
full and equal enjoyment of the "goods, services, facilities, privileges, 
advantages, or accommodations" that the business provides -- in other 
words, whatever type of good or service a business provides to its custom
ers or clients. A business or other private entity that serves the public 
must ensure equal opportunity for people with disabilities. 

In the following section, we answer some of the most commonly asked 
questions we receive from our toll-free ADA Information Line about the 
barrier removal requirement and how it differs from those requirements 
that apply to new construction and alteration of buildings. 

3 
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• I own three buildings, two of which were designed and constructed 

prior to the enactment of the ADA. I have been told I have to make 

them all accessible. Is this true? Does the ADA require me to make 

them all accessible? 

The ADA establishes different requirements for existing facilities and new 
construction. In existing facilities where retrofitting may be expensive, 
the requirement to provide access through barrier removal is less than it is 
in new construction where accessibility can be incorporated in the initial 
stages of design and construction without a significant increase in cost. 

The requirement to remove barriers in existing buildings applies only to a 
private entity that owns, l_eases, leases to or operates a "place of public 
accommodation." Further, barriers must be removed only where it is 
"readily achievable" to do so. Readily achievable means easily 
accomplishable and able to be carried out without much difficulty or 
expense. 

• Is my business required to remove barriers? 
If your business provides goods and services to the public, you are °re
quired to remove barriers if doing so is readily achievable. Such a busi
ness is called a public accommodation because it serves the.public. If 

_your business is not open to the public but is only a place of employment 
like a warehouse, manufacturing facility or office building, then there is no 
requirement to remove barriers. Such a facility is called a commercial 
facility. While the operator of a commercial facility is not required to 
remove barriers, you must comply with the ADA Standards for Accessible 
Design when you alter, renovate or expand your facility. 

• What is a ''place of public accommodation"? 
A place of public accommodation is a facility whose operations affect 
commerce and fall within at least one of the following 12 categories set 
out in the ADA: 

4 

1) 

2) 
3) 

4) 

5) 

6) 

Places of lodging (e.g., inns, hotels, motels) (except for owner
occupied establishments renting fewer than six rooms); 
Establishments serving food or drink (e.g., restaurants and bars)~ 
Places of exhibition or entertainment (e.g., motion picture 
houses, theaters, concert halls, stadiums); 
Places of public gathering (e.g., auditoriums, convention centers, 
lecture halls); 
Sales or rental establishments (e.g., bakeries, grocery stores, 
hardware stores, shopping centers); 
Service establishments (e.g., laundromats, dry-cleaners, banks, 
barber shops, beauty shops, travel services, shoe repair services, 
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funeral parlors, gas stations, offices of accountants or lawyers, 
pharmacies, insurance offices, professional offices of health care 
providers, hospitals); 

7) Public transportation terminals, depots, or stations (not including 
facilities relating to air transportation); 

8) Places of public display or collection (e.g., museums, libraries, 
galleries); · 

9) Places ofrecreation (e.g., parks, zoos, amusement parks); 
10) Places of education (e.g., nursery schools, elementary, secondary, 

undergraduate, or postgraduate private schools); 
11) Social service center establishments (e.g., day care centers, 

senior citizen centers, homeless shelters, food banks, adoption 
agencies); and 

12) Places of exercise or recreation (e.g., gymnasiums, health spas, 
bowling alleys, golf courses). 

• I operate a restaurant that opened in 1991. The city required that the 

restaurant comply with the local accessibility code. Is the restaurant 

"grandfathered" and not required to remove barriers as required by 

the ADA? 
a:_o. A restaurant is a public accommodation and a place of public accom
~odation must remove barriers when it is readily achievable to do so. 

Although the facility may be "grandfathered" according to the local 
building code, the ADA does not have a provision to "grandfather" a 
facility. While a local building authority may not require any modifica
tions to bring a building "up to code" until a renovation or major alteration 
is done, the ADA requires that a place of public accommodation remove 
barriers that are readily achievable even when no alterations or renova~ 
tions are planned. 

• Do I, as the owner, have to pay for removing 

harriers? 

Yes, but tenants and management companies also have an obligation. Any 
private entity who owns, leases, leases to, or operates a place of public 
accommodation shares in the obligation to remove barriers. 

• If I do remove barriers, is my business entitled to any tax benefit to 

help pay for the cost of compliance? 
As amended in 1990, the Internal Revenue Code allows a deduction of up 
to $15,000 per year for expenses associated with the removal of qualified e architectural and transportation barriers (Section 190). 
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To learn more about tax 
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The 1990 amendment also permits eligible small businesses to receive a 
tax credit (Section 44) for certain costs of compliance with the ADA. An 
eligible small business is one whose gross receipts do not exceed 
$1,000,000 or whose workforce does not consist of more than 30 full-time 
workers. Qualifying businesses may claim a credit of up to 50 percent of 
eligible access expenditures that exceed $250 but do not exceed $10,250. 
Examples of eligible access expenditures include the necessary and, rea
sonable costs of removing architectural, physical, communications, and 
transportation barriers; providing readers, interpreters, and other auxiliary 
aids; and acquiring or modifying equipment or devices. 

• What design standards apply when I'm removing barriers? 
When you undertake to remove a barrier, you should use the alterations 
provisions of the ADA Standards for Accessible Design (Standards). 
These Standards were published in Appendix A to the Department of 
Justice's Title ill regulations, 28 CFR Part 36, Nondiscrimination on the 
Basis of Disability by Public Accommodations and in Commercial Facili
ties. Deviations from the Standards are acceptable when full compliance 
with those requirements is not "readily achievable". In such cases, barrier 
removal measures may be taken that do not fully comply with the Stan
dards, so long as the measures do not pose a significant risk to the health 
or safety of individuals with disabilities or others. 

ILLUSTRATION: As a first step toward removing architectural barri
ers, the owner of a small shop decides to widen the shops 26-inch wide 
front door. Because of space constraints the shop owner can only 
widen the door to provide a 30-inch clear width, not the full 32-inch 
clearance required for alterations under the Standards. Full compli
ance with the Standards is not in this case readily achievable. The 30-
inch clear width will allow most people who use crutches or wheel
chairs to get through the door and will not pose a significant risk to 
their health or safety. 

• How can I get a copy of the ADA Standards for Accessible Design? 
Copies of the regulations, which include the Standards, are available from 
the Department of Justice's ADA Information Line and may also be 
available in your local library. The Department of Justice distributed an 
ADA Information File containing regulations and technical assistance 
materials to over 15,000 libraries nationwide. Copies of the regulations 
can be ordered 24 hours a day from the Department's ADA Information 
line (1-800-514-0301 Voice or 1-800-514·0383 TDD). 



• How do I determine what is readily achievable? 
eRea~ily achievabl~" means easily accomplisha~l~ an~ able ~o be carrie~ 

out without much difficulty or expense. Detemumng 1fbamer removal ts 
readily achievable is, by necessity, a case-by-case judgment. Factors to 
consider include: 

1) The nature and cost of the action; 

2) The overall financial resources of the site or sites involved; the 
number of persons employed at the site; the effect on expenses 
and resources; legitimate safety requirements necessary' for safe 
operation, including crime prevention measures; or any other 
impact of the action on the operation oftbe site; 

3) The geographic separateness, and the administrative or fiscal 
relationship of the site or sites in question to any parent corpora
tion or entity; 

4) If applicable, the overall financial resources of any parent corpo
ration or entity; the overall size of the parent corporation or 
entity with respect to the number of its employees; the number, 

· type, and location of its facilities; and 

5) If applicable, the type of operation or operations of any parent 
corporation or entity, including the composition, structure, and 

. functions oftbe workforce of the parent corporation or entity. 

If the public accommodation is a facility that is owned or operated by a 
parent entity that conducts operations at many different sites, you must 
consider the resources of both the local facility and the parent entity to 
determine if removal of a particular barrier is "readily achievable." The . 
administrative and fiscal relationship between the local facility and the 
parent entity must also be considered in evaluating what resources are 
available for any particular act of barrier removal. 

• Can you tell me what barriers it will be "readily achievable" to 

remove? 

The Department's regulation contains a list of 21 examples of modifica
tions that may be readily achievable. These include installing ramps, 
making curb cuts in sidewalks and at entrances, repositioning telephones, 
adding raised markings on elevator control buttons, installing visual 
alarms, widening doors, installing offset binges to widen doorways, 
insulating lavatory pipes under sinks, repositioning a paper towel dis
penser, installing a full-length mirror, rearranging toilet partitions to 

~ncrease maneuvering space or installing an accessible toilet stall. The list 
"W's not exhaustive and is only intended to be illustrative. Each of these 
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modifications will be readily achievable in many instances, but not in all. 
Whether or not any of these measures is readily achievable will have to be 
determined on a case-by-case basis in light of the nature and cost of the 
barrier removal and the resources available. 

• Does the ADA permit me to consider the effect of a modification on 

the operation on my business? 
Yes. The ADA permits consideration of factors other than the initial cost 
of the physical removal of a barrier .. 

ILLUSTRATION: CDE convenience store determines that it would be 
inexpensive to remove shelves to provide access to wheelchair users 
throughout the store. However, this change would result in a signifi
cant loss of selling space that would have an adverse effect on its 
business. In this case, the removal of all the shelves is not readily 
achievable and, thus, is not required by the ADA. However, it may be 
readily achievable to remove some shelves. 

• If an area of my store is reachable only by a flight of steps, would I 

be required to add an elevator? 
Usually no. A public accommodation generally would not be required to 
remove a barrier to physical access posed by a flight of steps, if removal 
would require extensive ramping or an elevator. The readily achievable 
standard does not require barrier removal that requires burdensome ex
pense. Thus, where it is not readily achievable to do so, the ADA would 
not require a public accommodation to provide access to an area reachable 
only by a flight of stairs. 

• I have a portable ramp that we use for deliveries -

can't I just use that? 
Yes, you could, but only ifthe installation of a permanent ramp is not 
readily achievable. In order to promote safety, a portable ramp should 
have railings, a firm, stable, non8lip surface and the slope should not 
exceed one to twelve (one unit of rise for every twelve units horizontal 
distance). It should also be properly secured and staff should be trained in 
its safe use. 

• Because one of my buildings is very inaccessible, I don't know what 

tofixfirsl Is guidance available? 
Yes. The Department recommends priorities for removing barriers in 
existing facilities because you may not have sufficient resources to remove 
all existing barriers at one time. These priorities are not mandatory. You · A 
are free to exercise discretion in determining the most effective "mix" of W 
barrier removal measures for your facilities. 



The first priority is enabling individuals with disabilities to enter the 
Aracility. This priority on "getting through the door" recognizes that pro
Wviding physical access to a facility from public sidewalks, public transpor

tation, or parking is generally preferable to any alternative arrangements in 
terms of both business efficiency and the dignity of individuals with 
disabilities. 

The second priority is providing access to those areas where goods and 
services are made available to the public. For example, in a hardware 
store these areas would include the front desk and the retail display areas 
of the store. 

The third priority is providing access to restrooms (if restrooms are 
provided for use by customers or clients). 

The fourth priority is removing any remaining barriers, for example, 
lowering telephones. 

• What about my employee areas? Must I remove barriers in areas 

used only by employees? 
No. The "readily achievable" obligation to remove barriers in existing 

afacilities does not extend to areas of a facility that are used exclusively by 
9:mployees. Of course, it may be necessary to remove barriers in response 

to a request for "reasonable accommodation" by a qualified employee or 
applicant as required by Title I of the ADA. For more information, contact 
the Equal Employment Opportunity Commission (EEOC) which enforces 
Title I of the ADA. 

• How can a public accommodation decide what needs to be done? 
One effective approach is to conduct a "self-evaluation" of the facility to 
identify existing barriers. While not required by the ADA, a serious effort 
at self-assessment and consultation can save resources by identifying the 
most efficient means of providing required access and can diminish the 
threat of litigation. It serves as evidence of a good faith effort to comply 
with the barrier removal requirements of the ADA. This process should 
include consultation with individuals with disabilities or with organiza
tions representing them and procedures for annual reevaluations. 

9 
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• If a public accommodation determines that its facilities have barriers 

that should be removed, but it is not readily achievable to undertake 

all of the modifications now, what should it do? 
The Department recommends that a public accommodation develop an 
implementation plan designed to achieve compliance with the ADA's 
barrier removal requirements. Such a plan, if appropriately designed and 
executed, could setve as evidence of a good faith effort to comply with the 
ADA's barrier removal requirements . 

• What if I'm not able to remove barriers at this time due to my 

financial situation? Does that mean I'm relieved of current responsi

bilities? 
No, when you can demonstrate that the removal of barriers is not readily 
achievable, you must make your goods and setvices available through 
alternative methods, if undertaking such methods is readily achievable. 
Examples of alternative methods include having clerkS retrieve merchan
dise located on inaccessible shelves or delivering goods or setvices to the 
customers at curbside or in their homes. Of course, the obligation to 
remove barriers when readily achievable is a continuing one. Over time, 
barrier removal that initially was not readily achievable may later become 
so because of your changed circumstances. 

• I/the obligation is continuing, do you mean there are no limits on 

what I must do to remove barriers? 
No. There are limits. In removing barriers, a public accommodation does 
not have to exceed the level of access required under the alterations 
provisions contained in the Standards (or the new construction provision 
where the Standards do not provide specific provisions for alterations) . 

. ILLUSTRATION 1: An office building that houses places of public 
accommodation is removing barriers in public areas. The alterations 
provisions of the Standards explicitly state that areas ofrescue assistance 
are not required in buildings that are being altered. Because barrier re
moval is not required to exceed the alterations standard, the building 
owner need not establish areas of rescue assistance. 



ILLUSTRATION 2: A grocery store has more than 5000 square feet of 
Aselling space and prior to the ADA had six inaccessible check-out aisles. 
•Because the Standards do not contain specific provisions applicable to the 

alteration of check-out aisles one must look to the new construction 
provisions of the Standards for the upper limit of the barrier removal 
obligation. These provisions require only two of the six check-out aisles to 
be accessible. Because the store found it readily achiev.able in 1993 and 
1994 to remove barriers and make two of check-out aisles accessible, the 
store has fulfilled its obligation and is not required to make more check
out aisles accessible. 

• What is the difference between harrier removal and alterations? 

Aren't they both very similar? 
Not really. Under the ADA, barrier removal is done by a place of public 
accommodation to remove specific barriers that limit or prevent people 
with disabilities from obtaining access to the goods and services offered to 
the public. This is an ongoing obligation for the business that has limits 
determined by resources, size of the company and other factors (see pages 
7 & 8). An alteration is replacement, renovation or addition to an element 
or space of a facility. Generally alterations are done to improve the func
tion of the business, to accommodate a change or growth in services, or as 
part of a general renovation. The requirements for alterations are greater 

-han those for barrier removal because. the alteration is part of a larger 
construction or replacement effort. · 

• One of the buildings that I own is a small factory with offices. 

Do I have to make that accessible? 
No, commercial facilities such as factories, warehouses, and office build
ings that do not contain places of public accommodation are considered 
"commercial facilities" and are not required to remove barriers in existing 
facilities. They are, however, covered by the AD A's requirements for 
accessible design in new construction or alterations. 

Commercial facilities 

that do not contain 

places of public ace om-

modation ·are not 

required to remove 

barriers in existing 

facilities except to 

provide access to 

employment. 
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Design Details: 
Van Accessible Parking Spaces 

Vans equipped with lifts are an essential mode of transportation for many 
people who use wheelchairs and three-wheeled scooters. The lift
equipped van permits people to enter and exit the vehicle independently 
without having to leave their wheelchair. 

The ADA creates new requirements for van accessible parking spaces. 
The ADA Standards for Accessible Design or Standards cover public 
accommodations, commercial facilities and certain State and local gov
ernments. State and local governments may choose between these Stan
dards and the Uniform Federal Accessibility Standards (UFAS). Because 
UFAS does not specify how many van accessible parking spaces are 
required, only those State and local governments that have chosen the 
Standards as their ADA accessibility standard have specific, numerical 
requirements for van accessible parking. Requirements for State and 
local government agencies that have chosen the Uniform Federal Accessi-
bility Standard (UFAS) are not addressed by this document. · 

The new requirement for van accessible parking spaces is an important 
one for van users but its implementation has caused some confusion 
among people responsible for providing parking. 

A.~e following section provides infommtion about the design requirements 
wror van accessible parking spaces and explains when these spaces are 

required, what features are required, and where to locate them on a site. 

13 
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A Van Accessible 

Parking Space always 

has a minimum 96-inch 

wide access aisle next 

to the van 
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Design Requirements for Van Accessible Parking Spaces 

Van accessible parking spaces are identical to accessible parking spaces 
for cars except for the following: 

• the access aisle must be at least eight-feet wide (as opposed to five-feet 
wide) to accommodat~ a wheelchair lift mounted at the side of a van; 

• vertical clearance of at least 98 inches is required along the vehicular 
route to the parking space, at the van parking space, and along the 
route from the space to the exit to accommodate the height of most 
vans; and 

• the required sign must have the words "van accessible" below the 
international symbol of accessibility (see 4.6.4 of the Standards). 

Sign with symbol of access----------------... 
and "Van Accessible" 

Unique Features of a Van 

Accessible Parking Space 

96 inch min. width access aisle 
provides space for llft 

·, , U.S. llc"pr1rlnu:1~lo1,1Usticl! 
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The other required features of van accessible parking spaces are the same 
as those for accessible parking spaces for cars. These include: 

• the parking space for the vehicle must be at least 96 inches wide; 

• the parking space for the vehicle and the entire access aisle must be 
level (with a maximum slope of 1: 501 in all directions); 

• the access aisle must have a firm, stable, non-slip surface; 

I A I :SO slope is nearly level and is usually adeq1:1ate for drainage. The ratio ll)eans that 
a change in vertical height of no more th.an Of!e un!t can occur ~or every fifty ~mts of 
distance. For example, a change of one mch m height over a distance of fifty mches. 



• 

the access aisle must be part of an accessible route to a facility or 
building entrance(s), and 

a sign that complies with 4.6.4 of the Standards must be mounted in 
front of where the vehicle parks to designate the accessible parking 
space. 

2440 

------------- parked vehicle overhangs shall not reduce 
the clear width of the accessible route 

------------- sign with International symbol of 

CD 
(t) 

••••••• -
accessibility mounted high enough 
so view Is not obstructed by parked vehicle 

/:

•:ir===::,.'Fi'"----- wide access aisle is part of the accessible 
route to the accessible entrance and 
has a firm, stable, non-slip surface 

• • .. 
•••• 

2440 

,...--........ ----- level access aisle and vehicle parking space 
(max. 1 :50 slope in all directions) 

,_ __ __,.....,... _____ accessible parking spaces are 
min~ 96 inches wide 

Common Features of all Accessible 

Parking Spaces (van and car) . 

Reserved 
Parking 

The access aisle must be located on a 36-inch-wide accessible route to the 
building entrance(s). Section 4.3 of the Standards contains requirements 
for accessible routes and i.J:!.cludes specifications for width, passing space to 
permit two people using wheelchairs to pass, head room, ground surfaces 
along the route, slope, changes in levels, and doors. The accessible route 
must not be obstructed by any objects including vehicles that may extend 
into the accessible route, a curb, outdoor furniture, or shrubbery. 

Van 
Accessible 

If an accessible route crosses a curb, a curb ramp must be used. However, 
a built-up curb ramp may not project into the minimum required space for 

Athe access aisle at an accessible parking space. When an accessible route 
. Wcrosses a vehicular way, a marked crosswalk may be part of the accessible 

route. 

15 
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Sample sign 

for a van accessible 

parking space 
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Location and Dispersion of Parking Spaces 

Section 4.6.2 of the Standards requires that accessible parking spaces, 
including van accessible spaces, be located on the shortest accessible route 
from adjacent parking to the accessible entrance of the building or facility. 
Accessible parking spaces and the required accessible route should be 
located where individuals with disabilities do not have to cross a vehicular 
lane. When parking cannot be located immediately adjacent to a building 
and the accessible route must cross a vehicular route, then it is recom
mended that a marked crossing must be used where the accessible route 
crosses the vehicular route. In facilities that have multiple accessible 
entrances with adjacent parking spaces, the accessible parking spaces must 
be dispersed. 

When parking spaces are located in a parking garage, the Standards permit 
the van accessible parking spaces to be grouped on one floor (Standards 
4.1.2 (5) (b )). 

van accessible parking spaces 
may be grouped on one level 
of a parking structure 

poss Ible location for van 
accessible parking spaces If 
inadequate vertical clearance 
exists In parking garage 



When Van Accessible Spaces are Required 

-When you provide parking at a newly constructed place of public acco~
modation or at a commercial facility you must provide accessible parking 
spaces including van accessible parking spaces. 

When you alter or renovate a parking lot or facility the following may 
apply. 

If you repave or otherwise alter the parking lot, you must add as many 
accessible parking spaces, including van spaces, as needed to comply. 

• If you restripe the parking area, you must restripe so that you provide 
the correct number of accessible parking spaces, including van acces
sible parking. 

• Existing physical site constraints may make it "technically infeasible" 
to comply fully with the Standards. However, in most cases a "techni
cally infeasible" condition exists only in a portion of a lot, and other 
suitable locations for accessible parking spaces are often available. 

e Number of Van Accessible Spaces Required 

Section 4.1.2 (5) of the Standards specifies the minimum number of 
accessible parking spaces to be provided including van accessible parking 
spaces. One out of every eight accessible spaces provided must be a van 
accessible space. When only one accessible parking space is required, 
the space provided must be a van accessible parking space. Van accessible 
spaces can serve vans and cars because they are not designated for vans 
only. 

In larger parking lots, both van accessible and accessible car spaces must 
be provided. For example, in a parking lot for 250 spaces where seven_ 
accessible parking spaces are required, one van accessible space would be 
required along with six accessible car parking spaces. In a parking lot for 
450 spaces where nine accessible spaces are required, then two van acces
sible spaces would be required along with seven accessible car parking 
spaces. 

Two van accessible parking spaces may share an access aisle. 

When accessible 

spaces are required for 

new construction and 

during alterations, 

van accessible parking 

spaces must always 

be provided. 
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Existing parking area 

without accessible spaces 
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Readily Achievable Barrier Removal: 
Van Accessible Parking Spaces 

Public accommodations must remove architectural barriers that are struc
tural in nature in existing facilities when it is "readily achievable" to do so. 
Readily achievable means easily accomplishable and able to be carried out 
without much difficulty or expense. 

The ADA provides flexibility for public accommodations undertaking 
barrier removal and does not require that the ADA Standards for Acces
sible Design (Standards) be complied with fully if it is not readily achiev
able to do so. Rather, the Standards serve as guidelines for barrier re
moval that should be met if physical conditions and cost permit. Devia
tion from the Standards is permitted unless it results in a safety hazard to 
people with disabilities or others. 

Because removing barriers to accessible parking generally involves rela
tively low cost, it may be readily B:chievable for many public accommoda
tions. 



If readily achievable, the first accessible parking space that is provided as 
part of barrier removal activities should be a van accessible space. This · 
type of parking space can be used by both vans and by cars and can be 
used by anyone who needs accessible parking. 

Examples of barrier removal related to accessible parking may include 
restriping a section or sections of a parking lot to provide accessible 
parking spaces with designated access aisles, installing signs that desig
nate accessible parking spaces, providing an accessible route from the 
accessible parking spaces to the building entrance, and providing a marked 
crossing where the accessible route crosses a vehicular way. 

Where parking lot surfaces slope more than 1: 50, select the most nearly 
level area that is available for the accessible parking spaces. When select
ing the area for the accessible parking spaces, consider the location of the 
accessible route that must connect the access aisle to the facility's acces
sible entrance(s). 

-ign with International symbol of 
accessibility and "van accessible" 
designates van accessible parking 

curb ramp Installed 
outside access aisle area 

accessible route to entrance --------......_ 
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If readily achievable, 

the first accessible 

parking space that is 

provided should be a 

van accessible space. 

Same area 

with van accessible 

parking space added 
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Requirements for 

readily achievable 

barrier removal permit 

businesses to consider 

the effect of barrier 

removal on the opera-

tion of their business. 
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Requirements for readily achievable barrier removal permit businesses to 
consider the effect of barrier removal on the operation of their businesses. 

For example, a small independently owned store has only three parking 
spaces for its customers. It determines that restriping the parking area to 
provide an accessible parking space could be easily accompli~hed without 
significant expense. However, to provide a fully complying van acces
sible parking space would reduce the available parking for other customers 
who do not have disabilities from three spaces to one. This loss of parking 
(not just the cost of the paint for restriping) can be considered in determin
ing whether the barrier removal is readily achievable. 

The ADA provides flexibility for the store to implement a solution that 
complies with the law but does not result in loss of business. For example, 
if it is not readily achievable to provide a fully compliant van accessible 
parking space, one can provide a space that has an access aisle that is · 
narrower than required by the Standards if the result does not cause a 
safety hazard. Or, the store may provide the service (to a customer with a 
disability) in an alternative manner, such as curb service or home delivery. 
In some cases, providing a.van accessible parking space that does not fully 
comply with the Standards will often be the preferred alternative ap
proach, if doing so is readily achievable, because many people with 
disabilities will benefit from having a designated accessible parking space, 
even if it is not usable by everyone. If an accessible parking space is · 
provided with a narrow access aisle, then a "Van Accessible" sign should 
not be provided and the store should be prepared to offer service in an 
alternative manner, if it is readily achievable to do so, to van users who 
cannot park in the space. 



Information Sources 
ADA Technical Assistance 

The Department of Justice, through the Disability Rights Section, has 
responsibility for coordinating government-wide ADA technical assis
tance activities. Information and direct technical assistance are available 
from the agencies listed below. Use the list to select the agency respon
sible for ADA requirements in your area of interest. Some provide free 
publications in addition to other information services. 

For State and local government 
programs, privately-operated 
businesses and services, access to 
facilities, design standards enforce
able under the ADA, and informa
tion on tax credits and deductions 
contact: 

U.S. Department of Justice 
ADA Information Line 
(800) 514-0301 

9800) 514-0383 (TDD) 
ADA-BBS: ·· 
(202) 514-6193 
Internet: 
http://www.usdoj.gov/crt/ada/adahoml .htrn 
gopher://justi ce2. usdoj .gov: 70/11/crt/ada 

For information about Tax Credits 
and Deductions, contact: 

Internal Revenue Service 
(800) 829-1040 
(800) 829-4059 (TDD) 

For employment issues, contact: 

Equal Employment Opportunity 
Commission (EEOC) 
(800) 669-4000 
(800) 669-6820 (TDD) 

For transportation, contact: 

U.S. Department 
of Transportation 
(202) 366-1656 
(202) 366-4567 (TDD) 
Internet: 
http://www.fta.dot.gov 

For information on the ADA 
Accessibility Guidelines, contact: 

Access Board 
(800) 872-2253 
(800) 993-2822 (TDD) 
Internet: 
http://www.access-board.gov/ 

For additional ADA information 
and referral sources from Federally 
funded grantees, contact: 

Job Accommodation Network 
(800) 526-7234 (V/TDD) 
Internet: 
http://www.janweb.icdi.wvu.edu/ 

Disability and Business 
Technical Assistance Centers 
(800) 949-4232 (V/TDD) 

Disability Rights Education 
and Defense Fund (DREDF) 
(800) 466-4232 (V/TDD) 

· .. : ' "IJ. S. Ut1i.11 lmc:n1 ul .ruS1il'l: ' 
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ARCHITECTURAL BARRIERS ACT OF 1968 AS AMEN PEP 

INTRODUCTION 

This document presents uniform standards for the design, construction and alteration of buildings so 
that physically handicapped persons will have ready access to and use of them In accordance with the 
Architectural Barriers Act, 42 U.S.C. 4151-4157. The document embodies an agreement to minimize 
the differences between the standards previously used by four agencies (the General Services 
Administration, the departments of Housing and Urban Development and Defense, and the United 
States Postal Service) that are authorized to Issue standards under the Architectural Barriers Act, and 
between those standards and the access standards recommended for facllltles that are not federally 
funded or constructed. 

The four standard-setting agencies establish and enforce standards for design, construction, and 
alteration of particular types of buildings and facilities. The General Services Administration (GSA) 
prescribes standards for all buildings subject to the Architectural Barriers Act that are not covered by 
standards Issued by the other three standard-setting agencies; the Department of Defense (DoD) 
prescribes standards for DoD Installations; the Department of Housing and Urban Development (HUD) 
prescribes standards for residential structures covered by the Architectural Barriers Act except those 
funded or constructed by DoD; and the U.S. Postal Service (USPS) prescribes standards for postal 
facllltles. Each of ~he four agencies Issues standards In accordance with Its statutory authority. 

To ensure compliance with the standards, Congress established the Architectural and Transportation 
Barriers Compliance Board (ATBCB) In Section 502 of the Rehabilitation Act of 1973 (the Rehabilitation 
Act), 29 U.S.C. 792. 

The ATBCB Is composed of members representing eleven Federal agencies (the four standard-setting 
agencies; the departments of Education, Health and Human Services, Interior, Justice, Labor, and 
Transportation; and the Veterans Administration) and eleven members appointed by the President 
from the general public. A 1978 amendment to Section 502 of the Rehabllltatlon Act added to the 
ATBCB's functions the responsibility to Issue minimum guidelines (Guidelines) and requirements for 
the standards established by the four standard-setting agencies. The final rule that established the 
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Guidelines now In effect was published In the FEDERAL REGISTER on August 4, 1982 (47 FR 33862) 
and Is codified at 36 CFR part 1190. -

-he four standard-setting agencies determined that the uniform standards adopted by them would, as 
much as possible, not only comply with the Guidelines adopted by the ATBCB but also be consistent 
with the standards published by the American National Standards Institute (ANSI) for general use. 
ANSI Is a nongovernmental national organization that publishes a wide _variety of recommended 
standards. ANSI's standards for barrier-free design are developed by a committee made up of 52 
organizations representing associations of handicapped people, rehabilitation professionals, design 
professionals, builders, and manufacturers. The standards, which are called ANSI Al 17.1, 
"Specifications for Making Buildings and Facilities Accessible to, and Usable by, Physically Handicapped 
People," are developed using the consensus process. 

The original ANSI A117.1, adopted In 1961, formed the technical basis for the first accessibility 
standards adopted by the federal government and most state governments. The current edition, ANSI 
All 7 .1-1980, Is based on research funded by HUD. It has generally been accepted by the private 
sector and has been recommended for use In model state and local building codes by the Council of 
American Building Officials. 

In keeping with the objective of uniformity between federal requirements and those commonly applied 
by state and local governments, the Uniform Federal Accessibility Standards (UFAS) follows ANSI 
A117.1-1980 In format. Both the UFAS scope provisions, which establish the minimum number of 
elements and spaces required to comply with standards, and the UFAS technical requirements meet or 
exceed the comparable provisions of the Guidelines. 

The UFAS was published in the FEDERAL REGISTER on August 7, 1984 ( 49 FR 31528). Each of the 
standard-setting agencies has taken action In accordance with Its own procedures, Including Internally 

airescrlbed rulemaking and the Administrative Procedure Act where applicable, to Incorporate the UFAS 
~ Its own standards, regulations, or other directives. GSA adopted the UFAS In 41 CFR 101-19.6, 

effective August 7, 1984. HUD adopted the UFAS In 24 CFR part 40, effective October 4, 1984. USPS 
adopted the UFAS In Handbook RE-4, "Standards for Facility Accesslblllty by the Physically 
Handicapped," effective November 15, 1984. DoD adopted the UFAS by revising Chapter 18 of DoD 
4270.1-M, "Construction Criteria," by memorandum dated May 8, 1985. 

[Note: Handbook RE-4, was amended effective April 16, 1986, by the addition of Interim Standards, 
Section 4.1.8, "Access! ble Buildings: Leasing of Space In Existing Bulldlngs." While Handbook RE-4, 
not UFAS, sets forth the governing standards for Postal facility accesslblllty. Handbook RE-4 may be 
further amended.] 

1. PURPOSE. 

This document sets standards for facility accessibility by physically handicapped persons for Federal 
and federally-funded facilities. These standards are to be applied during the design, construction, and 
alteration of buildings and facilities to the extent required by the Architectural Barriers Act of 1968, as 
amended. 

2. GENERAL. 

2.1 AUTHORITY. These standards were jointly developed by the General Services Administration, the 
Department of Housing and Urban Development, the Department of Defense, and the United States 
Postal Service, under the authority of sections 2, 3, 4, and 4a, respectively, of the Architectural 
Barriers Act of 1968, as amended, Pub. L. No. 90-480, 42 u.s.c. 4151-4157. 

a.2 PROVISIONS FOR ADULTS. The specifications In these standards are based upon adult 
dimensions and anthropometrics. 
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3. MISCELLANEOUS INSTRUCTIONS AND DEFINITIONS. 
'· 

3.1 GRAPHIC CONVENTIONS. Graphic conventions are shown In Table 1. Dimensions that are not 
marked "minimum" or "maximum" are absolute, unless otherwise Indicated In the text or captions. 

3.2 DIMENSIONAL TOLERANCES. All dimensions are subject to conventional building Industry 
tolerances for field conditions. 

3.3 NOTES. The text of these standards does not contain notes or footnotes. Additional Information, 
explanations, and advisory materials are located In the Appendix. Paragraphs marked with an asterisk 
have related, nonmandatory material In the Appendix. In the Appendix, the corresponding paragraph 
numbers are preceded by an A. 

3.4 GENERAL TERMINOLOGY. 

COMPLY WITH. Meet one or more specifications of this standard. 

'L 
IF, IF ... THEN. Denotes a specification that applies only when the conditions described are present. 

MAY. Denotes an option or alternative. 

SHALL. Denotes a mandatory specification or requirement. 

SHOULD. Denotes an .advisory specification or recommendation. 

3.5 DEFINITIONS. The following terms shall, for the purpose of these standards, have the meaning 
Indicated In this s~lon. 

ACCESS AISLE. An accessible pedestrian space between elements, such as parking spaces, seating, 
and desks, that provides clearances appropriate for use of the elements. 

ACCESSIBLE. Describes a site, bulldlng, facility, or portion thereof that complies with these standards 
and that can be approached, entered, and used by physically disabled people. 

ACCESSIBLE ELEMENT. An element specified by these standards (for example, telephone, controls, 
and the like). 

, .. -.. 
ACCESSIBLE ROU.TE. A continuous unobstructed path connecting all accessible elements and spaces In 
a building or faclllty. Interior accessible routes may Include corridors, floors, ramps, elevators, lifts, 
and clear floor space at fixtures. Exterior accessible routes may Include parking access a Isles, curb 
ramps, walks, ramps, and lifts. 

ACCESSIBLE SPACE. Space that complies with these standards. 

ADAPTABIUTY. The ability of certain building spaces and elements, such as kitchen counters, sinks, 
and grab bars, to be added or altered so as to accommodate the needs of either disabled or 
nondlsabled persons, or to accommodate the needs of persons with different types or degrees of 
disability. 

ADDITION. An expansion, extension, or Increase In the gross floor area of a building or facility. 

ADMINISTRATIVE AUTHORITY. A governmental agency that adopts or enforces regulations and 
standards for the design, construction, or alteration of bulldlngs and facllltles. 
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ALTERATION. As applied to a building or structure, means a change or rearrangement In the structural 
parts or elements, or in the means of egress or In moving from one location or position to another. It 

*oes not Include normal maintenance, repair, rerooflng, Interior decoration, or changes to mechanical 
.md electrical systems. . 

ASSEMBLY AREA. A room or space accommodating fifty or more Individuals for religious, recreational, 
educational, political, social, or amusement purposes, or for the consum ptlon of food and drink, 
Including all connected rooms or spaces with a common means of egress and Ingress. Such areas as 
conference rooms would have to be accessible In accordance with other parts of this standard but 
would not have to meet all of the criteria associated with assembly areas. 

AUTOMATIC DOOR. A door equipped with a power-operated mechanism and controls that open and 
close the door automatically upon receipt of a momentary actuating signal. The switch that begins the 
automatic cycle may be a photoelectric device, floor mat, or manual switch mounted on or near the 
door Itself (see power-assisted door). 

CIRCULATION PATH. An exterior or Interior way of passage from one place to another for pedestrians, 
Including, but not limited to, walks, hallways, courtyards, stairways, and stair landings. 

CLEAR. Unobstructed. 

COMMON USE. Refers to those Interior arid exterior rooms, spaces, or elements that are made 
available for the use of a restricted group of people (for example, residents of an apartment building, 
the occupants of an office building, or the guests of such residents or occupants). 

CROSS SLOPE. The slope that is perpendicular to the direction of travel (see running slope). 

eURB RAMP. A short ramp cutting through a curb or bullt up to It. 

DWELUNG UNIT. A single unit of residence which provides a kitchen or food preparation area, in 
addition to rooms and spaces for living, bathing, sleeping, and the like. A single family home is a 
dwelling unit, and dwelling units are to be found In such housing types as townhouses and apartment 
buildings. 

EGRESS, MEANS OF. An accessible route of exit that meets all applicable code speclflq1tlons of the 
regulatory building agency having jurisdiction over the building or facility. 

ELEMENT. An architectural or mechanical component of a building, faclllty, space, or site, e.g., 
telephone, curb ramp, door, drinking fountain, seating, water closet. 

ENTRANCE. Any access point to a building or portion of building or facility used for the purpose of 
entering. An entrance Includes the approach walk, the vertical access leading to the entrance 
platform, the entrance platform Itself, vestibules If provided, the entry door(s) or gate(s), and the 
hardware of the entry door(s) or gate(s). The principal entrance of a building or facility is the main 
door through which most people enter. 

ESSENTIAL FEATURES. Those elements and spaces that make a building or facility usable by, or serve 
the needs of, Its occupants or users. Essential features Include but are not limited to entrances, toilet 
rooms, and accessible routes. Essential features do not Include those spaces that house the major 
activities for which the building or facility Is Intended, such as classrooms and offices. 

AfXTRAORDINARY REPAIR. The replacement or renewal of any element of an existing building or 
91"aclllty for purposes other than normal maintenance. 

FACIUTY. All or any portion of a building, structure, or area, Including the site on which such building, 
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structure or area Is located, wherein specific services are provided or activities performed. 

FULL AND FAIR CASH VALUE. Full and fair cash value Is calculated for the estimated date on which 
work will commence on a project and means: 

(1) The assessed valuation of a building or facility as recorded In the assessor's. office of the 
municipality and as equalized at one hundred percent ( 100%) valuation, or 

(2) The replacement cost, or 

(3) The fair market value. 

FUNCTIONAL SPA;CES. The rooms and spaces In a building or facility that house the major activities for 
which the bulldlng or facility Is Intended. 

HOUSING. A building, facility, or portion thereof, excluding Inpatient health care facilities, that 
contal ns one or more dwelling units or sleeping accommodations. Housing may Include, but Is not 
limited to, one and two-family dwellings, apartments, group homes, hotels, motels, dormitories, and 
mobile homes. 

MARKED CROSSING. A crosswalk or other Identified path Intended for pedestrian use In crossing a 
vehicular way. 

MULTIFAMILY DWELUNG. Any building containing more than two dwelling units. 

OPERABLE PART. A part of a piece of equipment or appliance used to Insert or withdraw objects, or to 
activate, deactivate, or adjust the equipment or appliance (for example, coin slot, pushbutton, a 
handle). W 

PHYSICALLY HANDICAPPED. An Individual who has a physical Impairment, Including Impaired sensory, 
manual or speaking abilities, which results In a functlonal llmltatlon In access to and use of a building 
or facility. 

POWER-ASSISTED DOOR. A door used for human passage with a mechanism that helps to open the 
door, or relieve the opening resistance of a door, upon the activation of a switch or a continued force 
applied to the door Itself. If the switch or door Is released, such doors Immediately begin to close or 
close completely within 3 to 30 seconds (see automatic door). 

PUBUC USE. Describes interior or exterior rooms or spaces that are made available to the general 
public. Public use may be provided at a bulldlng or faclllty that Is privately or publicly owned. 

RAMP. A walking surface In an accessible space that has a running slope greater than 1:20. 

RUNNING SLOPE. The slope that Is parallel to the direction of travel (see cross slope). 

SERVICE ENTRANCE. An entrance Intended primarily for delivery of services. 

SIGNAGE. Verbal, symbolic, tactile, and pictorial Information. 

SITE. A parcel of land bounded by a property llne or a designated portion of a public right-of-way. 

SITE IMPROVEMENT. Landscaping, paving for pedestrian and vehicular ways, outdoor lighting, 
recreational facll\tles, and the like, added to a site. 
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SLEEPING ACCOMMODATIONS. Rooms In which people sleep, for example, dormitory and hotel or 
motel guest rooms. 

-PACE. A definable area, e.g., toilet room, hall, assembly area, entrance, storage room, alcove, 
courtyard, or lobby. 

STRUCTURAL IMPRACTICABILITY. Changes having little likelihood of being accomplished without 
removing or altering a load-bearing structural member and/or Incurring an Increased cost of 50 
percent or more of the value of the element of the building or facility involved. 

TACTILE. Describes an object that can be perceived using the sense of touch. 

TACTILE WARNING. A standardized surface texture applied to or built Into walking surfaces or other 
elements to warn visually Impaired people of hazards In the path of travel. 

TEMPORARY. Applies to facilities that are not of permanent construction but are extensively used or 
essentl al for public use for a given (short) period of time, for example, temporary classrooms or 
classroom buildings at schools and colleges, or facilities around a major construction site to make 
passage accessible, usable, and safe for everybody. Structures directly associated with the actual 
processes of major construction, such as porto potties, scaffolding, bridging, trailers, and the like, are 
not Included. Temporary as applied to elements means Installed for less than 6 months and not 
required for safety reasons. 

VEHICULAR WAY. A route intended for vehicular traffic, such as a street, driveway, or parking lot. 

WALK. An exterior pathway with a prepared surface intended for pedestrian use, Including general 
pedestrian areas such as plazas and courts . 

•. ACCESSIBLE ELEMENTS AND SPACES: SCOPE AND TECHNICAL REQUIREMENTS. 

4.1_ MINIMUM REQUIREMENTS. 

4.1.1 ACCESSIBLE SITES AND EXTERIOR FACILITIES: NEW CONSTRUCTION. An accessible site 
shall meet the following minimum requirements: 

(1) At least one accessible route complying with 4.3 shall be provided within the boundary of the site 
from public transportation stops, accessible parking spaces, passenger load Ing zones If provided, and 
public streets or sidewalks to an accessible build Ing entrance. 

(2) At least one accessible route complying with 4.3 shall connect accessible buildings, facilities, 
elements, and spaces that are on the same site. 

(3) All objects that protrude from surfaces or posts Into circulation paths shall comply with 4.4. 

(4) Ground surfaces along accessible routes and in accessible spaces shall comply with 4.5. 

(5) (a) If parking spaces are provided for employees or visitors, or both, then accessible spaces, 
complying with 4.6, shall be provided In each such parking area In conformance with the following 
table: 

Total Parking in LotRequired Minimum Number of Accessible Spaces 
1 to 25 1 

26 to 50 2 
51 to 75 3 
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76 to 100 
101 to 150 
151 to 200 
201 to 300 
301 to 400 
401 to 500 
501to1000 

1001 and over 

* 2 percent of tota I. 
** 20 plus 1 for each 100 over 1000. 

4 
5 
6 
7 
8 
9 

* 
** 

EXCEPTION: The tota I number of accessible parking spaces may be distributed among parking lots, If 
greate.r accesslblllty Is achieved. 

EXCEPTION: This does not apply to parking provided for official government vehicles owned or leased 
by the government and used exclusively for government purposes. 

(b) If passenger loading zones are provided, then at least one passenger loading zone shall comply 
with 4.6.5. 

(c) Parking spaces for side lift vans are accessl ble parking spaces and may be used to meet the 
requirements of this paragraph. 

(d) Parking spaces at accessible housing complying with 4.6 shall be provided In accordance with the 
following: 

(I) Where_ parking Is provided for all residents, one accessible parking space shall be provided for each 
accessible dwelling unit; and 

(II) Where parking Is provided for only a portion of the residents, an accessible parking space shall be 
provided on request of the occupant of an access Ible dwelling unit; 

(Ill) Where parking Is provided for visitors, 2 percent of the spaces, or at least one, shall be accessible. 

(e) Parking spaces at health care facilities complying with 4.6 shall be provided In accordance with the 
following: 

(I) General health care facllltles, employee arid visitor parking: Comply with Table 4.1. l(S)(a); 

(II) Outpatient facilities: 10 percent of the total number of parking spaces provided; 

(Ill) Spinal cord Injury facilities, employee and visitor parking: 20 percent of total parking spaces 
provided. 

· (6) If toilet facllltles are provided on a site, then each such public or common use toilet facility shall 
comply with 4.22. If bathing facllltles are provided on a site, then each such public or common use 
bathing facility shall comply with 4.23. 

EXCEPTION: These provisions are not mandatory for single user portable toilet or bathing units 
clustered at a single location; however, at least one toilet unit complying with 4.22 or one bathing unit 
complying with 4.23 should be Installed at each location whenever standard units are provided. 

(7) All signs shall comply with 4.30. Elements and spaces of accessible facllltles which shall be 
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Identified by the International Symbol of Accessl blllty are: 

-) Parking spaces designated as reserved for physically handicapped people; 

(b) passenger loading zones; 

(c) accessible entrances; 

(d) accessible toilet and bathing facilities. 

Page 9 of63 

4.1.2 ACCESSIBLE BUILDINGS: NEW CONSTRUCTION. Accessible buildings and facilities shall 
meet the following minimum requirements: 

(1) At least one accessible route complying with 4.3 shall connect accessible building or facility 
entrances with all accessible spaces and elements within the building or facility. 

(2) All objects that overhang circulation paths shall comply with 4.4. 

(3) Ground and floor surfaces along accessible routes and In accessible rooms and spaces shall comply 
with 4.5. 

(4) Stairs connecting levels that are not connected by an elevator shall comply with 4.9. 

(5) One passenger elevator complying with 4.10 shall serve each level In all multi-story buildings and 
facilities. If more than one elevator Is provided, each elevator shall comply with 4.10. 

AxcEPTION: :Elevator pits, elevator penthouses, mechanical rooms, piping or equipment catwalks are 
•xcepted from this requirement. 

EXCEPTION: Accessible ramps complying with 4.8 or, If no other alternative Is feasible, accessible 
platform lifts complying with 4.11 may be used In lieu of an elevator. 

(6) Windows. (Reserved). 

(7) Doors: 

(a) At each accessible entrance to a building or facility, at least one door shall comply with 4.13. 

(b) Within a building or facility, at least one door at each accessible space shall comply with 4.13. 

(c) Each door that Is an element of an accessible route shall comply with 4.13. 

(d) Each door required by 4.3.10, Egress, shall comply with 4.13. 

EXCEPTION: In multiple-story buildings and facilities where at-grade egress from each floor Is 
Impossible, either of the following Is permitted: the provision within each story of approved fire and 
smoke partitions that create horizontal exits, or, the provision within each floor of areas of refuge 
approved by agencies having authority for safety. 

(8) At least one principal entrance at each grade floor level to a building or facility shall comply with 
Ai.14, Entrances. When a building or facility has entrances which normally serve any of the following 
Wunctlons: transportation facilities, passe·nger loading zones, accessible parking facilities, taxi stands, 

public streets and sidewalks, or accessible Interior vertical access, then at least one of the entrances 
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serving each such function shall comply with 4.14, Entrances. Because entrances also serve as 
emergency exits, whose proximity to all parts of buildings and facilities Is essential, it Is preferable 
that all or most exits be accessible. 

(9) If drinking fountains or water coolers are provided, approximately 50 percent of those provided on 
each floor shall comply with 4.15 and shall be on an accessible route. If only one drinking fountain or 
water cooler Is provided on any floor, It shall comply with 4.15; 

(10) If toilet facilities are provided, then each public and common use toilet room shall comply with 
4.22. other toilet rooms shall be adaptable. If bathing facilities are provided, then each public and 
common use bathroom shall comply with 4.23. Accessible toilet rooms and bathing facilities shall be 
on an accessl ble route. 

(11) If storage facilities such as cabinets, shelves, closets, and drawers are provided In accessible 
spaces, at least one of each type provided shall contain storage space complying with 4.25. Additional 
storage may be provided outside of the dimensions shown In Fig 38. 

(12) Controls and operating mechanisms In accessible spaces, along accessible routes, or as parts of 
accessible elements (for example, light switches and dispenser controls) shall comply with 4.27. 

(13) If emergency warning systems are provided, then they shall Include both audible alarms 
complying with 4.28.2 and visual alarms complying with 4.28.3. In facilities with sleeping 
accommodations, the sleeping accommodations shall have an alarm system complying with 4.28.4. 
Emergency warning systems In health care facilities may be modified to suit standard health care 
alarm design practice. 

(14) Tactile warnings shall be provided at hazardous conditions as specified in 4.29.3. 

(15) If signs are provided, they shall comply with 4.30.1, 4.30.2 and 4.30.3. In addition, permanent 
slgnage that Identifies rooms and spaces shall also comply with 4.30 .4 and 4.30.6. 

EXCEPTION: The provisions of 4.30.4 are not mandatory for temporary Information on room and 
space slgnage, such as current occupant's name, provided the permanent room or space Identification 
complies with 4.30.4. 

(16) Publlc telephones: 

(a) If public telephones are provided, then accessible public telephones shall comply with 4.31, 
Telephones, and the following table: 

Number of public Number of telephones required to be accessible:* 
telephones provided on 
each floor: 
1 or more single unit 
lnstal latlons 
1 bank** 

1 per floor 

1 per floor 
1 per bank. 

2 or more banks** Access! ble unit may be Installed as a single unlt In proximity (either visible 
or with slgnage) to the bank. At least one public telephone per floor shall 
meet the requirements for a forward reach telephone.*** 

; * Additional public telephones may be installed at any height. Unless otherwise specified, 
accessible telephones may be either- forward or side reach telephones. 
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** A bank consists of t,,,;.o or more adjacent public telephones, often installed as a unit. 

af-** EXCEPTION: For exterior installations only, If dial tone first service Is not available, 
Wl:hen a side reach telephone may be Installed instead of the required forward reach 

telephone (I.e., one telephone In proximity to each bank shall c.omply with 4.31), 

(b) At least one of the public telephones complying with 4.31, Telephones, shall be equipped with a 
volume control. The Installation of additional volume controls Is encouraged, and.these may be 
installed on any public telephone provided. 

(17) If fixed or bu I It-In seating, tables, or work surfaces are provided In accessible spaces, at least 5 
percent, but always at least one, of seating spaces, tables, or work surfaces shall comply with 4.32. 

(18) Assembly areas: 

(a) If places of assef1!bly are provided, they shall comply with the following table: 

Capacity of Seating & Assembly AreasNumber of Required Wheelchair Locations 
50 to 75 3 

76 to 100 4 
101to150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 

501 to 1,000 * 
over 1,000 ** 

2 percent of total 

* * 20 plus 1 for each 100 over 1,000. 

(b) Assembly areas with audio-amplification systems shall have a listening system complying with 
4.33 to assist a reasonable number of people, but no fewer than two, with severe hearing loss. For 
assembly areas without amplification systems and for spaces used primarily as meeting and 
conference rooms, a permanently Installed or portable listening system shall be provided. If portable 
systems are used for conference or meeting rooms, the system may serve more than one room. 

4.1.3 ACCESSIBLE HOUSING. Accessible housing shall comply with the requirements of 4.1 and 
4.34 except as noted below: 

(1) ELEVATORS. Where provided, elevators shall comply with 4.10. Elevators or other accessible 
means of vertical movement are not required In residential facilities when:. 

(a) No accessible dwelling units are located above or below the accessible grade level; and 

(b) At least one of each type of common area and amenity provided for use of residents and visitors Is 
available at the accessible grade level. 

(2) ENTRANCES. Entrances complying with 4.14 shall be provided as necessary to achieve access to 
.nd egress from buildings and facilities. . 

EXCEPTION: In projects consisting of one-to-four family dwellings where accessible entrances would 
be extraordinarily costly due to site conditions or local code restrictions, accessible entrances are 
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required only to those buildings containing accessible dwelling units. 

(3) COMMON AREAS. At least one of each type of common area and amenity In each project shall be 
accessible and shall be located on an accessible route to any accessible dwelling unit. 

4.1.4 OCCUPANCY CLASSIFICATIONS. Buildings and facllltles shall comply with these standards to 
the extent noted In this section for various occupancy classifications, unless otherwise modified by a 
special application section. Occupancy classifications, and the facilities covered under each category 
Include, but a re not necessarily limited to, the listing which follows: 

(1) GENERAL EXCEPTIONS. Accessibility Is not required to elevator pits, elevator penthouses, 
mechanical rooms, piping or equipment catwalks, lookout galleries, electrical and telephone closets, 
and general utility rooms. 

(2) MILITARY EXCLUSIONS. The following facilities need not be designed to be accessible, but 
accessibility Is recommended since the Intended use of the facility may change with time. 

(a) Unaccompanied personnel housing, closed messes, vehicle and aircraft maintenance facilities, 
where all work Is performed by able-bodied military personnel and, In general, all facllltles which are 
Intended for use or occupancy by able-bodied military personnel only. 

(b) Those portions of Reserve and National Guard facilities which are designed and constructed 
primarily for use by able-bodied military personnel. This exclusion does not apply to those portions of 
a building or facility which may be open to the public or which may be used by the public during the 
conduct of normal business or which may be used by physically handicapped persons employed or 
seeking employment at such building or facility. These portions of the building or facility shall be 
accessible. 

(c) Where the number of accessible spaces required Is determined by the design capacity of a facility 
(such as parking or assembly areas), the number of able-bodied military persons used In determining 
the design capacity need not be counted when computing the number of accessible spaces required. 

(3) MILITARY HOUSING. In the case of military housing, which Is primarily available for able-bodied 
military personnel and their dependents, at least 5 percent of the total but at least one unit (on an 
Installation-by-Installation basis) of all housing constructed will be designed and built to be either 
accessible or readily and easily modifiable to be accessible, but In any event, modification of Individual 
units (Including the making of adaptations), will be accomplished on a high priority basis when a 
requirement Is Identified. Common areas such as walks, streets, parking and play areas, and common 
entrances to multi-unit facllltles shall be designed and built to be accessible. 

(4) ASSEMBLY. Assembly occupancy Includes, among others, the use of a building or structure, or a 
portion thereof, for the gathering together of persons for purposes such as civic, social or religious 
functions, recreation, food or drink consumption, or awaiting transportation. A room or space used for 
assembly purposes by less than fifty (SO) persons and accessory to another occupancy shall be 
Included as a part of that major occupancy. For purposes of these standards, assembly occupancies 
shall Include_ the following: 

Facilities 

Amusement arcades 

Amusement park structures 

Arenas 

1230 
http://www.access-board.gov/ufas/ufas-html/ufas.htm 9/3/2008 



UNIFORM FEDERAL ACCESSIBILITY ST AND ARDS 

Armories 

ert galleries 

Auditoriums 

Banquet halls 

Bleachers 

Bowling alleys 

Carnivals 

Churches 

Clubs 

Community halls 

Courtrooms (public areas) 

Dance halls 

Drive-In theaters 

9xhlbltlon halls 

Fairs 

Funeral parlors 

Grandstands 

Gymnasiums 

Motion picture theaters 

Indoor & outdoor swimming pools 

Indoor & outdoor tennis courts 

Lecture halls 

Libraries* 

Museums 

Night clubs 

-Passenger stations 
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Pool & billiard halls 

Restaurants** 

Skating rinks 

Stadiums 

Taverns & bars 

Television studios admitting audiences 

Theaters 

* See Part 8 for special applications. 

* * See Part S for special applications. 

Appllcatlon 

All areas for which the Intended use will require public access or which may result In employment of 
physically handicapped persons. 

(5) BUSINESS. Business occupancy Includes, among others, the use of a building or structure, or a 
portion thereof, for office, professional or service type transactions, Including storage of records and 
accounts. 

Facilities 

Animal hospitals, kennels, pounds 

Automobile and other motor vehicle showrooms 

Banks 

Barber shops 

Beauty shops 

Car wash _ 

Civic administration 

Clinic, outpatient 

Dry cleaning 

Educational above 12th grade 

Electronic data processing 

Fire stations 
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Florists & nurseries 

9aboratorles: testing & research 

Laundries 

Motor vehicle service stations 

Police stations 

Post offices* 

Print shops 

Professional services: attorney, dentist, physician, engineer, etc. 

Radio & T.V. stations 

Telephone exchanges 

* See Part 9 for special applications. 

Application 

Page 15 of63 

All areas for which the Intended use will require public access or which may result in employment of 
.hyslcally handicapped persons. 

(6) EDUCATIONAL. Educational occupancy includes, among others, the use of a building or 
structure, or portion thereof, by six or more persons at any time for educational purposes through the 
12th grade. 

Schools for business or vocational training shall conform to the requirements of the trade, vocation or 
business taught. 

Facilities 

Academies 

Kl nderga rten 

Nursery schools 

Schools 

Application 

All areas shall comply. 

(7) FACTORY INDUSTRIAL. Factory Industrial occupancy includes, among others, the use of a 
abulldlng or structure, or portion thereof, for assembling, disassembling, fabricating, finishing, 
~anufacturlng, packaging, processing or other operations that are not classified as a Hazardous 

Occupancy. 
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Facilities 

Aircraft 

Appliances 

Athletic equipment 

Automobile and other motor vehicle 

Bakeries 

Beverages 

Bicycles 

Boats, building 

Brick and masonry 

Broom or brush 

Business machines 

Canvas or similar 

Cameras and photo equipment 

Carpets & rugs, Including cleaning 

Ceramic products 

Clothlng 

Construction & agricultural machinery 

Dlslnfecta nts 

Dry cleaning & dyeing 

Electronlcs 

Engines, Including rebuilding 

Film, photographic 

Food process! ng 

Foundries 

Furniture 
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Glass products 

-ypsum 

Hemp products 

Ice 

Jute products 

Laundries 

Leather products 

Machinery 

Metal 

Motion pictures & television film 

Musical Instruments 

Optical goods 

Paper products 

elastic products 

Printing or publishing 

Recreational vehicles 

Refuse Incineration 

Shoes 

Soaps & detergents 

Steel products: fabrication, assembly 

Textiles 

Tobacco 

Trailers 

Upholstering 

-Wood, distribution 

Mlllwork 
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Woodworking, cabinet 

Postal mall: processing facllltles* 

* See Part 9 for special applications. 

Application 

All areas for which the Intended use will require public access or which may result In employment of 
physically handicapped persons. 

(8) HAZARDOUS. Hazardous occupancy Includes, among others, the use of a building or structure, or 
a portion thereof, that Involves the manufacturing, processing, generation or storage of corrosive, 
highly toxic, highly combustible, flammable or explosive materials that constitute a high fire or 
explosive hazard, Including loose combustible fibers, dust and unstable materials. 

Facilities 

Combustl ble dust 

Combustible fibers 

Combustible liquid 

Corrosive liquids 

Explosive material 

Flammable gas 

Flammable liquid 

Llqulfled petroleum gas 

Nltrometha ne 

Oxidizing materials 

Organic peroxide 

Application 

All areas for which the Intended use will require public access or which may result In employment of 
physically handicapped persons. 

(9) INSTITUTIONAL. Institutional occupancy Includes, among others, the use of a building or 
structure, or any portion thereof, In which people have physical or medical treatment or care, or In 
which the liberty of the occupants Is restricted. Institutional occupancies shall Include the following 
subgroups: 

' (a) Institutional occupa ncles for the care of children, Including: 

Facilities 
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Child care facilities 

· -pplication . 

All public use, common use, or areas which may result In employment of physically handicapped 
persons. 

(b) Institutional occupancies used for medical or other treatment or care of persons, some of whom 
are suffering from physical or mental Illness, disease or Infirmity, Including: 

Facilities 
Long Term Care Facilities: (Including Skilled 
Nursing Facllltles, Intermediate Care Facllitles, 
Bed & Care, and Nursing Homes). 
Outpatient Facilities: 

Hospital*: 
General Purpose Hospital: 

Special Purpose Hospital: 
(Hospitals that treat conditions that affect 
mobility). 

* See Part 6 for special applications. 

Application 
At least 50 percent of patient toilets and bedrooms; all 
public use, common use or areas which may result in 
employment of handicapped persons. 
All patient toilets and bedrooms, all public use, 
common use, or areas which may result in 
employment of physically handicapped persons. 
At least 10 percent of toilets and bedrooms, all public 
use, common use, or areas which may result In 
employment of physically handicapped persons. 
All patient toilets bedrooms, all public use, common 
use, or areas which may result In employment of 
physically handicapped persons. 

(c) Institutional occupancies where the occupants are under some degree of restraint or restriction for 
9ecurlty reasons Including: 

Facilities 

Jails 

Prisons 

Reformatories 

Other detention or correctional facilities 

Application 

5 percent of residential units available, or at least one unit, whichever Is greater; all common use, 
visitor use, or areas which may result In employment of physically handicapped persons. 

( 10) MERCANTILE*. Mercantile occupancy Includes, among others, all buildings and structures or 
parts thereof, for the display and sale of merchandise, and Involving stocks of goods, wares or 
merchandise incidental to such purposes and accessible to the public. 

Facilities 

Department stores 

-Drug stores 
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Markets 

Retail stores 

Shopping centers 

Sales rooms 

* See Part 7 for special applications. 

Application 

All areas for which the Intended use will require public access or which may result In employment of 
physically handicapped persons. 

{11) RESIDENTIAL~ Residential occupancy Includes, among others, the use of a building or 
structure, or portion thereof, for sleeping accommodations when not classed as an lnstltutlonal 
occupancy. Residential occupancies shall comply with the requirements of 4.1 and 4.34 except as 
follows: 

(a) Residential occupancies where the occup·ants are primarily transient In nature (less than 30 days} 
Including: 

Faclllties 

Hotels 

Motels 

Boarding houses 

Application 

5 percent of the total units, or at least one, whichever Is greater, and all public use, common use, and 
areas which may result In employment of physically handicapped persons. 

(b) Residential occupancies in multiple dwellings where the occupants are primarily permanent In 
nature, Including: 

Facilities 
Multifamily 
housing 

(Apartment 
houses): 

Federally 
assisted 

Federally 
owned 
Dormitories 

Application 

S percent of the total, or at least one unit, whichever Is greater, In projects of 15 or 
more dwelling units, or as determined by the appropriate Federal agency followlng a 
local needs assessment conducted by local government bodies or states under 

· applicable regulations. 

5 percent of the total, or at least one unit, whichever Is greater. 

S percent of the total or at least one unit, whichever Is greater. 

(c) Residential occupancies In one (1) and two (2) famlly dwell\ngs where the occupancies are 
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primarily permanent In nature and not classified as preceding residential categories or as Institutional. 

Aaclllties 
~ne and two family 

dwell Ing: 

Application 

Federally assisted, 
rental 

5 percent of the total, or at least one unit, whichever Is greater, In projects of 15 
or more dwelling units, or as determined by the appropriate Federal agency 
following a local needs assessment conducted by local government bodies or 
states under applicable regulations. 

Federally assisted, 
homeownershl p 
Federally owned 

To be determined by home buyer. 

5 percent of the total, or at least one unit, whichever Is greater. 

(12) STORAGE. Storage occupancy Includes, among others, the use of a building or structure, or 
portion thereof, for storage that Is not classified as a Hazardous Occupancy. 

Facilities 

Metal desks 

Electrical coils 

Electrical motors 

Dry cell batteries 

-etal parts 

Empty cans 

Stoves 

Washers & Dryers 

Metal cabinets 

Glass bottles with noncombustible liquid 

Mirrors 

Foods In non-combustible conta lners 

Frozen foods 

Meats 

Fresh fruits and vegetables 

Dairy products 

9:3eer or wine up to 12 percent alcohol 

Distribution transformers 
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Cement In bags 

Electrical Insulators 

Gypsum board 

Inert pigments 

Dry Insecticides 

Application 

All areas for which the Intended use will require public access or which may result In employment of 
physically handicapped persons shall comply. · 

(13) UTILITY AND MISCELLANEOUS. Utility and mlscellaneous occupancies Include, among others, 
accessory buildings and structures, such as: 

Facilities 

Fences over 6 ft. high 

Tanks 

Cooling towers 

Retaining walls 

Bulldlngs of less than 1,000 sq. ft. such as: Private garages, Carports, Sheds, Agricultural buildings 

Application 

All areas for which the Intended use will require public access or which may result In employm.ent of 
physically handicapped persons shall comply. 

4.1.5 ACCESSIBLE BUILDINGS: ADDITIONS. Each addition to an existing building shall comply 
with 4.1.1 to 4.1.4 of 4.1, Minimum Requirements, except as follows: 

(1) ENTRANCES. If a new addition to a building or facility does not have an entrance, then at least 
one entrance In the existing bulldlng or facility shall comply with 4.1.4, Entrances. 

(2) ACCESSIBLE ROUTE. If the only accessible entrance to the addition Is located In the existing 
building or facility, then at least one accessible route shall comply with 4.3, Accessible Route, and 
shall provide access through the existing bulldlng or facility to all rooms, elements, and spaces In the 
new addition. 

(3) TOILET AND BATHING FACILITIES. If there are no tollet rooms and bathing facllltles In the 
addition and these facl\ltles are provided In the existing building, then at least one toilet and bathing 
facility In the existing building shalt comply with 4.22, Toilet Rooms, or 4.23, Bathrooms, Bathing 
Facllltles, and Shower Rooms. 

1 (4) ELEMENTS, SPACES, AND COMMON AREAS. If elements, spaces, or common areas are located 
In the existing building and they are not provided In the addition, then consideration should be given 
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to making those elements, spaces, and common areas accessible in the existing building. 

~XCEPTIONS: Mechanical rooms, storage areas, and other such minor additions which normally are 
9'ot frequented by the public or employees of the facility are excepted from 4.1.5. 

(5) HOUSING: (Reserved). 

4.1.6 ACCESSIBLE BUILDINGS. ALTERATIONS. 

(1) GENERAL. Alterations to existing buildings or facilities shall comply with the following: 

(a) If existing elements, spaces, essential features, or common areas are altered, then each such 
altered element, space, feature, or area shall comply with the applicable provisions of 4.1.1 to 4.1.4 of 
4.1, Minimum Requirements. 

(b) If power-driven vertical access equipment (e.g., escalator) Is planned or Installed where none 
existed previously, or If new stairs (other than stairs Installed to meet emergency exit requirements) 
requlrln_g major structural changes are planned 'or Installed where none existed previously, then a 
means of accessible vertical access shall be provided that complies with 4. 7, Curb Ramps; 4.8, 
Ramps; 4.10, Elevators; or 4.11, Platform Lifts; except to the extent where It Is structurally 
Impracticable In transit facilities. 

(c) If alterations of single elements, when considered together, amount to an alteration of a space of a 
building or facility, the entire space shall be made accessible. 

(d) No alteration of an existing element, space, or area of a building shall Impose a requirement for 
-reater accesslblllty than that which would be required for new construction. For example, If the 
~levators and stairs In a building are being altered and the elevators are, In turn, being made 

accessible, then no accessibility modifications are required to the stairs connecting levels connected by 
the elevator. 

(e) If the alteration work is limited solely to the electrical, mechanical, or plumbing system and does 
not Involve the alteration of any elements and spaces required to be accessible under these standards, 
then 4.1.6(3) does not apply. 

(f) No new accessibility alterations will be required of existing elements or spaces previously 
constructed or altered In compliance with earlier standards issued pursuant to the Architectural 
Barriers Act of 1968, as amended. 

(g) Mechanical rooms and other spaces which normally are not frequented by the public or employees 
of the building or facility or which by nature of their use are not required by the Architectural Barriers 
Act to be accessible are excepted from the requirements of 4.1.6. 

(2) Where a building or facility Is vacated and It Is totally altered, then It shall be altered to comply 
with 4.1.1 to 4.1.5 of 4.1, Minimum Requ lrements, except to the extent where It Is structurally 
Impracticable. 

(3) Where substantial alteration occurs to a building or facility, then each element or space that is 
altered or added shall comply with the applicable provisions of 4.1.1 to 4.1.4 of 4.1, Minimum 
Requirements, except to the extent where It Is structurally impracticable. The altered building or 
facility shall contain: 

ea) At least one accessible route complying with 4.3, Accessible Route, and4.l.6(a); 
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(b) At least one accessible entrance complying with 4.14, Entrances. If additional entrances are 
altered then they shall comply with 4.1.6(a); and 

(c) The following toilet facilities, whichever Is greater: 

(I) At least one toilet facility for each sex In the altered building complying with 4.22, Toilet Rooms, 
and 4.23, Bathrooms, Bathing Facllltles, and Shower Rooms. 

(II) At least one toilet facility for each sex on each substantially altered floor, where such facilities are 
provided, complying with 4.22, Toilet Rooms; and 4.23, Bathrooms, Bathing Facilities, and Shower 
Rooms. 

(d) In making the determination as to what constitutes "substantial alteration," the agency Issuing 
standards for the facility shall consider the total cost of all alterations (Including but not limited to 
electrical, mechanical, plumbing, and structural changes) for a building or facility within any twelve 
(12) month period. For guidance In Implementing this provision, an alteration to any building or 
facility Is to be considered substantial If the total cost for this twelve month period amounts to 50 
percent or more of the full and fair cash value of the building as defined In 3.5. 

EXCEPTION: If the cost of the elements and spaces required by 4.1.6(3)(a), (b), or (c) exceeds 15 
percent of the total cost of all other alterations, then a schedule may be established by the standard
setting and/or funding agency to provide the required Improvements within a 5-year period. 

EXCEPTION: Consideration shall be given to providing accessible elements and spaces In each altered 
building or facility complying with: 

(I) 4.6, Parking and Passenger Loading Zones, 

(II) 4.15, Drinking Fountains and Water Coolers, 

(Ill) 4.25, Storage, 

(Iv) 4.28, Alarms, 

(v) 4.31, Telephones, 

(vi) 4.32, Seating, Tables, and Work Surfaces, 

(vii) 4.33, Assembly Areas. 

(4) Special technical provisions for a Iterations to existing buildings or facilities: 

(a) Ramps. Curb ramps and ramps to be constructed on existing sites or In existing buildings or 
facilities may have slopes and rises as shown In Table 2 If space llmltatlons prohibit the use of a 1: 12 
slope or less. 

Table 2 -- Allowable Ramp Dimensions for Construction In Existing 
Sites, Buildings, and Facllltles 

Slope* 

Steeper than 1: 10 but no steeper than 
1:8 
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Steeper than 1: 12 but no steeper than 
1:10 

* A slope steeper than 1 :8 not allowed. 

6 In 150 mm 5 ft 1.5 m 

(b) Stairs. Full extension of stair handrails shall not be required In alterations where such extensions 
would be hazardous or Impossible due to plan configuration. 

(c) Elevators. 

(I) If a safety door edge Is provided In existing automatic elevators, then the automatic door 
reopening devices may be omitted (see 4.10.6). 

(II) Where existing shalt or structural elements prohibit strict compliance with 4.10.9, then the 
minimum floor area dimensions may be reduced by the minimum amount necessary, but In no case 
shall they be less than 48 In by 48 In (1220 mm by 1220 mm). 

(d) Doors. 

(I) Where existing elemen.ts prohibit strict compliance with the clearance requirements of 4.13.5, a 
projection of 5/8 In (16 mm) maximum will be permitted for the latch side door stop. 

(11).If existing thresholds measure 3/4 In (19 mm) high or less, and are beveled or modified to provide 
a beveled edge on each side, then they may be retained. 

(e) Toilet rooms. Where alterations to existing facilities make strict compliance with 4.22 and 4.23 
Atructurally Impracticable, the addition of one "unisex" toilet per floor containing one water closet 
9:omplylng with 4.16 and one lavatory complying with 4.19, located adjacent to existing toilet facllltles, 

will be acceptable In lieu of making existing toilet facilities for each sex accessible. 

EXCEPTION: In Instances of alteration work where provision of a standard stall (Fig. 30(a)) Is 
structurally Impracticable or where plumbing code requirements prevent combining existing stalls to 
provide space, an alternate stall (.Elg. 30(b)) may be provided In lieu of the standard stall. 

(f) Assembly areas. 

{I) In alterations where It Is structurally Impracticable to disperse seating throughout the assembly 
area, seating may be located In collected areas as structurally feasible. Seating shall adjoin an 
accessible route that also serves as a means of emergency egress. 

(II) In alterations where It Is structurally impracticable to alter all performing areas to be on an 
accessible route, then at least one of each type shall be made accessible. 

( 5) HOUSING. (Reserved). 

4.1.7 ACCESSIBLE BUILDINGS: HISTORIC PRESERVATION. 

(1) APPLICABILITY. 

(a) As a general rule, the accessibility provisions of part 4 shall be applied to "qualified" historic 
.Abulldlngs and facilities. "Qualified" buildings or faclllties are those buildings and facilities that are 
WSllglble for listing In the National Register of Historic Places, or such properties designated as historic 

under a statute of th~ appropriate state or local government body. Comments of the Advisory Council 
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on Historic Preservation shall be obtained when required by Section 106 of the National Historic 
Preservation Act of 1966, as amended, 16 U.S.C. 470 and 36. CFR Part 800, before any alteration to a 
qualified historic building. 

(b) The Advisory Council shall determine, on a case-by-case basis, whether provisions required by 
part 4 for accessible routes (exterior and Interior), ramps, -entrances, toilets, parking, and displays 
and slgnage, would threaten or destroy the historic significance of the building or facility. 

(c) If the Advisory Council determines that any of the accessl blllty requirements for features listed In 
4.1.7(1) would threaten or destroy the historic significance of a building or facility, then the special 
application provisions of 4.1.7(2) for that feature may be utilized. The special application provisions 
listed under 4.1. 7(2) may only be utilized following a written determination by the Advisory Council 
that application of a requirement contained In part 4 would threaten or destroy the historic Integrity of 
a qualified building or facility. 

(2) HISTORIC PRESERVATION: MINIMUM REQUIREMENTS. 

(a) At least one access Ible route complying with 4.3 from a site access point to an accessible entrance 
shall be provided. 

EXCEPTION: A ramp with a slope no greater than 1:6 for a run not to exceed 2 ~ (610 mm) may be 
used as part of an accessible route at an entrance. 

(b) At least one accessible entrance which Is used by the public complying with 4.14 shall be provided. 

EXCEPTION: If It Is determined that no entrance used by the public can comply with 4.14, theh access 
at any entrance not used by the general public but open (unlocked) with directional signs at the 
primary entrance may be used. 

(c) If toilets are provided, then at least one toilet facility complying with 4.22 and 4.1.6 shall be 
provided along an accessible route that complies with 4.3. Such toilet facility may be "unisex" In 
design. 

(d) Accessible routes from an accessible entrance to all publicly used spaces on at least the level of 
the accessible entrance shall be provided. Access should be provided to all levels of a building or 
facility In compliance with 4.1 whenever practical. 

(e) Displays and written Information, documents, etc, should be located where they can be seen by a 
seated person. Exhibits and slgnage displayed horizontally, e.g., books, should be no higher than 44 
In (1120 mm) above the floor surface. 

4.2 SPACE ALLOWANCE AND REACH RANGES. 

4.2.1* WHEELCHAIR PASSAGE WIDTH. The minimum clear width for single wheelchair passage 
shall be 32 In (815 mm) at a point and 36 in (915 mm) continuously (see FigJ. and 24(_g_l). 

4.2.2 WIDTH FOR WHEELCHAIR PASSING. The minimum width for two wheelchairs to pass Is 60 
In (1525 mm) (see fi.9_._.2.). 

4.2.3* WHEELCHAIR TURNING SPACE. The space required for a wheelchair to make a 180-degree 
turn Is a clear space of 60 In (1525 mm) diameter (see fjg, __ :l(.aJ) or a T-shaped space (see Fl_g,_3 
(.!tl). . 

4.2.4* CLEAR FLOOR OR GROUND SPACE FOR WHEELCHAIRS. 
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4.2.4.1 SIZE AND APPROACH. The minimum clear floor or ground space required to accommodate 
a single, stationary wheelchair occupant is 30 In by 48 In (760 mm by 1220 mm) (see E!g.__4_(a)). The 

. minimum clear floor or ground space for wheelchairs may be positioned for forward or parallel 
A;pproach to an object (see fig,_4(1>) and (~)). Clear floor or ground space for wheelchairs may be 
9Part of the knee space required under some objects. . 

4.2.4.2 RELATIONSHIP OF MANEUVERING CLEARANCE TO WHEELCHAIR SPACES. 

One full unobstructed side of the clear floor or ground space for a wheelchair shall adjoin or overlap an 
accessible route or adjoin another wheelchair clear floor space. If a clear floor space is located In an 
alcove or otherwise confined on all or part of three sides, additional maneuvering clearances shall be · 
provided as shown In Fig. 4(d} and {_g.}. · 

4.2.4.3 SURFACES FOR WHEELCHAIR SPACES. Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 

4.2.5 FORWARD REACH. If the clear floor space only allows forward approach to an object, the 
maximum high forward reach allowed shall be 48 In (1220 mm) (see Fig,_S(Al). The minimum low 
forward reach Is 15 In (380 mm). If the high forward reach Is over an obstruction, reach and 
clearances shall be as shown In Fig,_S(b). 

4.2.6* SIDE REACH. If the clear floor space allows parallel approach by a person In a wheelchair, the 
maximum high side reach allowed shall be 54 In (1370 mm) and the low side reach shall be no less 
than 9 In (230 mm) above the floor (Fig. 6(a) and (.l;t).). If the side reach Is over an obstruction, the 
reach and clearances shall be as shown In Fig. 6(.Q. 

4.3 ACCESSIBLE ROUTE. 

e.3.1* GENERAL. All walks, halls, corridors, aisles, and other spaces that are part of an accessible 
route shall comply with 4. 3. 

4.3.2 LOCATION. 

(1) At least one accessible route within the boundary of the site shall be provided from public 
transportation stops, accessible parking, and accessible passenger loading zones, and public streets or 
sidewalks to the accessible building entrance they serve. 

(2) At least one access\ ble route shall connect accessible buildings, facilities, elements, and spaces 
that are on the same site. 

(3) At least one accessible route shall connect accessible building or facility entrances with.all 
accessible spaces and elements and with all accessible dwelling units within the building or faclllty. 

(4) An accessible route shall connect at least one accessible entrance of each accessible dwelling unit 
with those exterior and Interior spaces and facilities that serve the accessible dwelling unit. 

4.3.3 WIDTH. The minimum clear width of an accessible route shall be 36 In (915 mm) except at 
doors (see 4.13.5). If a person In a wheelchair must make a turn around an obstruction, the minimum 
clear width of the accessible route shall be as shown In Fig. 7. 

4.3.4 PASSING SPACE. If an accessible route has less than 60 In (1525 mm) clear width, then 
A.passing spaces at least 60 In by 60 In (1525 mm by 1525 mm) shall be located at reasonable Intervals 
.not to exceed 200 ft (61 m). A T-lntersectlon of two corridors or walks Is an acceptable passing place .. 
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4.3.5 HEAD ROOM. Accessible routes shall comply with 4.4.2. 

4.3.6 SURFACE TEXTURES. The surface of an accessible route shall comply with 4.5. 

4.3.7 SLOPE. An accessible route with a running slope greater than 1:20 Is a ramp and shall comply 
with 4.8. Nowhere shall the cross slope of an accessible route exceed 1:50. 

4.3.8 CHANGES IN LEVELS. Changes In levels along an accessible route shall comply with 4.5.2. If 
an accessible route has changes In level greater than 1/2 In ( 13 mm), then a curb ramp, ramp, 
elevator, or platform lift shall be provided that complies with 4.7, 4.8, 4.10, or 4.11, respectively. 
Stairs shall not be part of an accessible route. 

4.3.9 DOORS. Doors along an accessible route shall comply with 4.13. 

4.3.10* EGRESS. Accessible routes serving any accessible space or element shall also serve as a 
means of egress for emergencies or connect to an access! ble place of refuge. Such accessible routes 
and places of refuge shall comply with the requirements of the administrative authority having 
jurisdiction. Where fire code provisions require more than one means of egress from any space or 
room, then more than one accessible means of egress shall also be provided for handicapped people. 
Arrange egress so as to be readily access! ble from all access! ble rooms and spaces. 

4.4 PROTRUDING OBJECTS. 

4.4.1* GENERAL. Objects projecting from walls (for example, telephones) with their leading edges 
between 27 In and 80 in (685 mm and 2030 mm) above the finished floor shall protrude no more than 
4 ln (100 mm) Into walks, halls, corridors, passageways, or aisles (see Elg. B(a)). Objects mounted 
with thel r leading edges at or below 27 In (685 mm) above the finished floor may protrude any 
amount (see Fig. BCal and LJtl). Free-standing objects mounted on posts or pylons may overhang 12 A 
In (305 mm) maximum from 27 In to 80 In (685 mm to 2030 mm) above the ground or finished floor W 
(see FigJ(.~J and@). Protruding objects shall not reduce the clear width of an accessible route or 
maneuvering space (see f_lg_,_8(~)). 

4.4.2 HEAD ROOM. Walks, halls, corridors, passageways, aisles, or other circulation spaces shall 
have 80 In (2030 mm} minimum clear head room (see Fig. B{a)}. If vertical clearance of an area 
adjoining an accessible route Is reduced to less than· 80 In (nominal dimension}, a barrier to warn 
blind or visually-Impaired persons shall be provided (see fig. B(c;)}. 

4.5 GROUND AND FLOOR SURFACES. 

4.5.1* GENERAL. Ground and floor surfaces along accessible routes and In accessible rooms and 
spaces, Including floors, walks, ramps, stairs, and curb ramps, shall be stable, firm, slip-resistant, and 
shall comply with 4.5. 

4.5.2 CHANGES IN LEVEL. Changes In level up to 1/4 In (6 mm) may be vertical and without edge 
treatment (see Fig. 7Ccl}. Changes In level between 1/4 In and 1/2 In (6 mm and 13 mm) shall be 
beveled with a slope no greater than 1 :2 (see f_\g_.__Z_{_dJ}. Changes In level greater than 1/2 In (13 
mm} shall be accomplished by means of a ramp that complies with 4.7 or 4.8. 

4.5.3* CARPET. If carpet or carpet tile Is used on a ground or floor surface, then It shall be securely 
attached; have a firm cushion, pad, or backing or no cushion or pad; and have a level loop, textured 
loop, level cut plle, or level cut/uncut pile texture. The maximum pile height shall be 1/2 In (13 mm}. 
Exposed edges of carpet shall be fastened to floor surfaces and have trim along the entlr::e length of 
the exposed edge. Carpet edge trim shall comply with 4.5.2. If carpet tile Is used on an accessl~le 
ground or floor surface, \t shall have a maximum combined thickness of plle, cushion, and backmg 
height of 1/2 In (13 mm} (see Elg.Ji(f)). 
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4.5.4 GRATINGS. If gratings are located In walking surfaces, then they shall have spaces no greater 
than 1/2 In ( 13 mm) wide In one direction (see E!g,_8.(gJ). If gratings have elongated openl ngs, then 

-ahey _sh __ al_I b-e __ P_ laced so that the long dimension Is perpendicular to the dominant direction of travel 
-see fig. _B(h)). 

4.6 PARKING AND PASSENGER LOADING ZONES. 

4.6.1 MINIMUM NUMBER. Parking spaces required to be accessible by 4.1 shall comply with 4.6.2 
through 4.6.4. Passenger loading zones required to be accessible by 4.1 shal I comply with 4.6.5 and 
4.6.6. 

4.6.2 LOCATION. Parking spaces for disabled people and accessible passenger loading zones that 
serve a particular building shall be the spaces or zones located closest to the nearest accessible 
entrance on an accessible route. In separate parking structures or lots that do not serve a particular 
building, parking spaces for disabled people shall be located on the shortest possible circulation route 
to an accessible pedestrian entrance of the parking facility. 

4.6.3* PARKING SPACES. Parking spaces for disabled people shall be at least 96 In (2440 mm) wide 
and shall have an adjacent access aisle 60 In (1525 mm) wide minimum (see Fig. 9). Parking access 
aisles shall be part of an accessible route to the building or facility entrance and shall comply with 4.3. 
Two accessible parking spaces may.share a common access aisle. Parked vehicle overhangs shall not 
reduce the clear width of an accessible circulation route. Parking spaces and access aisles shall be 
level with surface slopes not exceeding 1:50 In all directions. 

EXCEPTION: If accessible parking spaces for vans designed for handicapped persons are provided, 
each should have an adjacent access aisle at least 96 In (2440 mm) wide complying with 4.5, Ground 
and Floor Surfaces. 

ea.6.4* SIGNAGE. Accessible parking spaces shall be designated as reserved for the disabled by a 
sign showing the symbol of accessibility (see 4.30.5). Such signs shall not be obscured by a vehicle 
parked In the space. 

4.6.5 PASSENGER LOADING ZONES. Passenger loading zones shall provide an access aisle at least 
60 In (1525 mm) wide and 20 ft (6 rn) long adjacent and parallel to the vehicle pull-up space (see 
Fig. 10). If there are curbs between the access aisle and the vehicle pull-up space, then a curb ramp 
complying with 4.7 shall be provided. Vehicle standing spaces and access aisles shall be level with 
surface slopes not exceeding 1: SO In all directions. · 

4.6.6 VERTICAL CLEARANCE. Provide minimum vertical clearances of 114 In at accessible 
passenger loading zones and along vehicle access routes to such areas from site entrances. If 
accessible van parking spaces are provided, then the minimum vertical clearance should be 114 In. 

4.7 CURB RAMPS. 

4.7 .1 LOCATION. Curb ramps corn plying with 4.7 shall be provided wherever an accessible route 
crosses a curb. 

4.7.2 SLOPE. Slopes of curb ramps shall comply with 4.8.2. The slope shall be measured as shown In 
Fig. 11. Transitions from ramps to walks, gutters, or streets shall be flush and free of abrupt changes. 
Maximum slopes of adjoining gutters, road surface Immediately adjacent to the curb ramp, or 
accessible route shall not exceed 1.20. 

ei.7.3 WIDTH. The minimum width of a curb ramp shall be 36 In (915 mm), exclusive of flared sides. 

4.7.4 SURFACE. Surfaces of curb ramps shall comply with 4.5. 
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4.7.5 SIDES OF CURB RAMPS. If a curb ramp Is located where pedestrians must walk across the 
ramp, or where It Is not protected by handrails or guardrails, then It shall have flared sides; the 
maximum slope of the flare shall be 1: 10 (see Fig....J,lli).). Curb ramps with returned curbs may be 
used where pedestrians would not normally walk across the ramp (see fig. 1_2fb)). 

4.7 .6 BUILT-UP CURB RAMPS. Built-up curb ramps shall be located so that they do not project Into 
vehicular traffic lanes (see Elg..__1_~). 

4.7.7 WARNING TEXTURES. (Removed and reserved). 

4.7.8 OBSTRUCTIONS. Curb ramps shall be located or protected to prevent their obstruction by 
parked vehicles. 

4.7.9 LOCATION AT MARKED CROSSINGS. Curb ramps at marked crossings shall be wholly 
contained within the markings, excluding any flared sides (see Fig. 15). 

4.7.10 DIAGONAL CURB RAMPS. If diagonal (or corner type) curb ramps have returned curbs or 
other well-defined edges, such edges shall be parallel to the direction of pedestrian flow. The bottom 
of diagonal curb ramps shall have 48 In (1220 mm) minimum clear space as shown In Flg,_i_~.1;_) and 
@.If diagonal curb ramps are provided at marked crossings, the 48 In (1220 mm) clear space shall 
be within the markings (see Fig. 15Ccl and Ul)). If diagonal curb ramps have flared sides, they shall 
also have at least a 24 In (610 mm) long segment of straight curb located on each side of the curb 
ramp and within the marked crossing (see fig, 1S(c)). 

4.7.11 ISLANDS. Any raised Islands In crossings shall be cut through level with the street or have 
curb ramps at both sides and a level area at least 48 In (1220 mm) long In the part of the island 
Intersected by the crossings (see Fig. 15Cal and (!tl). 

4.7.12 UNCURBED INTERSECTIONS. (Removed and reserved). 

4.8 RAMPS. 

4.8.1* GENERAL. Any part of an accessible route with a slope greater than 1:20 shall be considered 
a ramp and shall comply with 4.8. 

4.8.2* SLOPE AND RISE. The least possible slope shall be used for any ramp. The maximum slope 
of a ramp In new construction shall be 1: 12. The maximum rise for any run shall be 30 In (760 mm) 
(see fig~). Curb ramps and ramps to be constructed on existing sites or In existing buildings or 
facilities may have slopes and rises as shown In Table 2 If space limitations prohibit the use of a 1: 12 
slope or less (see 4.1.6). 

4.8.3 CLEAR WIDTH. The minimum clear width of a ramp shall be 36 In (915 mm). 

4.8.4 LANDINGS. Ramps shall have level landings at the bottom and top of each run. Landings shall 
have the following features: 

(1) The landing shall be at least_ as wide as the ramp run leading to It. 

(2) The landing length shall be a minimum of 60 In (1525 mm) clear. 

(3) If ramps change direction at landings, the minimum landing size shall be 60 In by 60 in (1525 mm 

by 1525 mm). 

(4) If a doorway Is located at a landing, then the area In front of the doorway shall comply with 
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4.13.6 . 

..,.S.S* HANDRAILS. If a ramp run has a rise greater than 6 In (250 mm) or a horizontal projection 
91reater than 72 In (1830 mm), then It shall have handrails on both sides. Ha.ndralls are not required 

on curb ramps. Handrails shall comply with 4.26 and shall have the following features: 

(1) Handrails shall be provided along both sides of ramp segments. The Inside handrail on switchback 
or dogleg ramps shall always be continuous. 

(2) If handrails are not continuous, they shall extend at least 12 In (305 mm) beyond the top and 
bottom of the ramp segment and shall be parallel with the floor or ground surface. 

(3) The clear space between the handrail and the wall shall be 1-1/2 In (38 mm). 

(4) Gripping surfaces shall be continuous. 

(5) Top of handrail gripping surfaces shall be mounted between 30 In and 34 In (760 mm and 865 
mm) above ramp surfaces. 

(6) Ends of handrails shall be either rounded or returned smoothly to floor, wall or post. 

(7). Handrails shall not rotate within their fittings. 

4.S.6 CROSS SLOPE AND SURFACES. The cross slope of ramp surfaces shall be no greater than 
1:50. Ramp surfaces shall comply with 4.5. 

Af.S.7 EDGE PROTECTION. Ramps and landings with drop-offs shall have curbs, walls, railings, or 
W>rojectlng surfaces that prevent people from slipping off the ramp. Curbs shall be a minimum of 2 In 

(SO mm) high (see E!..g,_!Z). 

4.8.8 OUTDOOR CONDITIONS. Outdoor ramps and their approaches shall be designed so that water 
will not accumulate on walking surfaces. 

4.9 STAIRS. 

4.9.1 MINIMUM NUMBER. Stairs required to be accessible by 4.1 shall comply with 4.9. 

4.9.2 TREADS AND RISERS. On any given flight of stairs, all steps shall have uniform riser heights 
and uniform tread widths. Stair treads shall be .no less than 11 In (280 mm) wide, measured from 
riser to riser (see l'lg,_.:!._8_(~)). Open risers are not permitted on accessible routes. 

4.9.3 NOSINGS. The undersides of nosings shall not be abrupt. The radius of curvature at the 
leading edge of the tread shall be no greater than 1/2 In (13 mm). Risers shall be sloped or the 
underside of the nosing shall have an angle not less than 60 degrees from the horizontal. Noslngs 
shall project no more than 1-1/2 In (38 mm) (see Fig. 18). 

4.9.4 HANDRAILS. Stairways shall have handrails at both sides of all stairs. Handrails shall comply 
with 4.26 and shall have the following features: 

(1) Handrails shall be continuous along both sides of stairs. The Inside handrail on switchback or 
-dogleg stairs shall always be continuous (see Fig. 19(a) and LJ:U.). · 

(2) If handrails are not continuous, they shall extend at least 12 In (305 mm) beyond the top riser and 
at least 12 In (305 mm) plus the width of one tread beyond the bottom riser. At the top, the extension 
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shall be parallel with the floor or ground surface. At the bottom, the handrail shall continue to slope 
for a distance of the width of one tread from the bottom riser; the remainder of the extension shall be 
horizontal (see Fig.......12_W and Ul}). Handrail extensions shall comply with 4.4. 

(3) The clear space between handrails and wall shall be 1-1/2 In (38 mm). 

(4) Gripping surfaces shall be uninterrupted by newel posts, other construction elements, or 
obstru ctl ons. 

(5) Top of handrail gripping surface shall be mounted between 30 In and 34 In (760 mm and 865 mm) 
above stair noslngs. 

(6) Ends of handrails shall be either rounded or returned smoothly to floor, wall, or post. 

(7) Handrails shall not rotate within their fittings. 

4.9.S T~CTILE WARNINGS AT STAIRS. (Removed and reserved). 

4.9.6 OUTDOOR CONDITIONS. Outdoor stairs and their approaches shall be designed so that water 
will not accumulate on walking surfaces. 

4.10 ELEVATORS. 

4.10.l GENERAL. Accessible elevators shall be on an accessible route and shall comply with 4.10 and 
with the American National Standard Safety Code for Elevators, Dumbwaiters, Escalators, and Moving 
Walks, ANSI Al 7 .1-1978 and Al 7. la-1979. This standard does not preclude the use of residential or 
fully enclosed wheelchair lifts when appropriate and approved by administrative authorities. Freight 
elevators shall not be considered as meeting the requirements of this section, unless the only 
elevators provided are used as combination passenger and freight elevators for the public and 
employees. 

4.10.2 AUTOMATIC OPERATION. Elevator operation shall be automatic. Each car shall be equipped 
with a self-leveling feature that will automatically bring the car to floor landings within a tolerance of 
1/2 In ( 13 mm) under rated loading to zero loading conditions. This self-leveling feature shall be 
automatic and Independent of the operating device and shall correct the over-travel or undertravel. 

4.10.3 HALL CALL BUTTONS. Call buttons In elevator lobbies and halls shall be centered at 42 In 
(1065 mm) above the floor. Such call buttons shall have visual signals to Indicate when each call Is 
registered and when each call Is answered. Call buttons shall be a minimum of 3/4 In (19 mm) In the 
smallest dimension. The button designating the up direction shall be on top (see Flg,_20). Buttons 
shall be raised or flush. Objects mounted beneath hall call buttons shall not project Into the elevator 
lobby more than 4 In (100 mm). 

4.10.4 HALL LANTERNS. A visible and audible signal shall be provided at each holstway entrance to 
Indicate which car Is answering a call. Audible signals shall sound once for the up direction and twice 
for the down direction or shall have verbal annunciators that say "up" or "down." Visible signals shall 
have the followlng features: 

(1) Hall lantern fixtures shall be mounted so that their centerline is at least 72 In (1830 mm) above 
the lobby floor. 

(2) Visual elements shall be at least 2-1/2 In (64 mm) In the smallest dimension. 

(3) Signals shall be visible from the vicinity of the hall call button. In-car lanterns located In cars, 
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visible from the vicinity of hall call buttons, and conforming to the above requirements, shall be 
acceptable (see fj_g,_~.Q). 

e.10.S RAISED CHARACTERS ON HOISTWAY ENTRANCES. All elevator holstway entrances shall 
have raised floor designations provided on both jambs. The centerline of the characters shall be 60 In 
(1525 mm) from the floor. Such characters shall be 2 In (50 mm) high and shall comply with 4.30. 
Permanently applied plates are acceptable If they are permanently fixed to the jambs. (See fig. 20}. 

4.10.6* DOOR PROTECTIVE AND REOPENING DEVICE. Elevator doors shall open and close 
automatically. They shall be provided with a reopening device that will stop and reopen a car door and 
hoistway door automatically If the door becomes obstructed by an object or person. The device shall 
be capable of completing these· operations without requiring contact for an obstruction passing 
through the opening at heights of 5 In and 29 In (125 mm and 735 mm} from the floor (see Fig..._-20_). 
Door reopening devices shall remain effective for at least 20 seconds. After such an Interval, doors 
may close In accordance with the requirements of ANSI A17.1-1978 and A17.la-1979. 

4.10.7* DOOR AND SIGNAL TIMING FOR HALL CALLS. The minimum acceptable time from 
notification that a car is answering a 'call until the doors of that car start to close shall be calculated 
from the following equation: · 

T =Dor T = D 

1.5 ft/s 445 mm/s 

where T = total time In seconds and D = distance (in feet or millimeters) from a point In the lobby or 
corridor 60 In (1525 mm) directly In front of the farthest call button controlling that-car to the 
centerline of Its holstway door (see Fig. 21). For cars with In-car lanterns, T begins when the lantern 

A; visible from the vicinity of hall call buttons and an audible signal Is sounded. The minimum 
· -cceptable notification time shall be 5 seconds. 

4.10.8 DOOR DELAY FOR CAR CALLS. The minimum time for elevator doors to remain fully open In 
response to a car call shall be 3 seconds. 

4.10.9 FLOOR PLAN OF ELEVATOR CARS. The floor area of elevator cars shall provide space for 
wheelchair users to enter the car, maneuver within reach of controls, and exit from the car. 
Acceptable door opening and Inside dimensions shall be as shown In f_ig. 22. The clearance between 
the car platform sill and the edge of any holstway landing shall be no greater than 1-1/4 In (32 mm). 

4.10.10 FLOOR SURFACES. Floor surfaces shall comply with 4.5. 

· 4.10.11 ILLUMINATION LEVELS. The level of Illumination at the car controls, platform, and car 
threshold and landing sill shall be at least 5 footcandles (53.8 lux). 

4.10.12* CAR CONTROLS. Elevator control panels shall have the following features: 

(1) Buttons. All control buttons shall be at least 3/4 In (19 mm) In their smallest dimension. They may 
be raised or flush. 

(2) Tactile _and Visual Control Indicators. All control buttons shall be designated by raised standard 
alphabet characters for letters, arable characters for numerals, or standard symbols as shown In Ei.g._ 
2-l(<t), and as required In ANSI A17.1-1978 and A17.la-1979. Raised characters and symbols shall 

a.comply with 4.30. The call button for the m __ ain entry floor shall be designated by a raised star at the 
9eft of the floor designation (see fig_._,2.~(.~)). All raised designations for control buttons shall be 
· placed Immediately to the left of the button to which they apply. Applied plates, permanently 

attached, are an acceptable means to provide raised control designations. Floor buttons shall be 
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provided with visual Indicators to show when each call ls registered. The visual Indicators shall be 
extinguished when each call ls answered. 

(3) Height. All floor buttons shall be no higher than 48 In (1220 mm), unless there Is a substantial 
Increase In cost, In which case the maximum mounting height may be Increased to 54 in (1370 mm), 
above the floor. Emergency controls, including the emergency alarm and emergency stop, shall be 
grouped at the bottom of the panel and shall have their centerlines no less than 35 In (890 mm) 
above the floor (see fl9~ill and .C..!i).). 

(4) Location. Controls shall be located on a front wall If cars have center opening doors, and at the 
side wall or at the front wall next to the door If cars have side opening doors (see Eig~W and 
@). 

4.10.13* CAR POSITION INDICATORS. In elevator cars, a visual car position Indicator shall be 
provided above the car control panel or over the door to show the position of the elevator In the 
holstway. As the car passes or stops at a floor served by the elevators, the corresponding numerals 
shall Illuminate, and an audible signal shall sound. Numerals shall be a minimum of 1/2 In (13 mm) 
high. The audible signal shall be no less than 20 decibels with a frequency no higher than 1500 Hz. An 
automatic verbal announcement of the floor number at which a car stops or which a car passes may 
be substituted for the audible signal. 

4.10.14* EMERGENCY COMMUNICATIONS. If provided, emergency two-way communication 
systems between the elevator and a point outside the holstway shall comply with ANSI Al? .1-1978 
and Al?.la-1979. The highest operable part of a two-way communication system shall be a maximum 
of 48 In ( 1220 mm) from the floor of the car. It shall be Identified by a raised or recessed symbol and 
lettering complying with 4.30 and located adjacent to the device. If the system uses a handset, then 
the length of the cord from the panel to the handset shall be at least 29 In (735 mm). If the system Is 
located In a closed compartment, the compartment door hardware shall conform to 4.27, Controls and 
Operating Mechanisms. The emergency Intercommunication system shall not require voice 
communication. 

4.11* PLATFORM LIFTS. 

4.11.1 LOCATION. Platform lifts permitted by 4.1 shall comply with the requirements of 4.11. 

4.11.2 OTHER REQUIREMENTS. If platform lifts are used, they shall comply with 4.2.4, 4.5, 4.27, 
and the applicable safety regulations of administrative authorities having jurisdiction. 

4.11.3 ENTRANCE. If platform lifts are used, then they should facilitate unassisted entry and exit 
from the lift In compliance with 4.11.2. 

4.12 WINDOWS. (Reserved). 

4.13 DOORS. 

4.13.1 GENERAL. Doors required to be accessible by 4.1 shall comply with the requirements of 4.13. 

4.13.2 REVOLVING DOORS AND TURNSTILES. Revolving doors or turnstiles shall not be the only 
means of passage at an accessible entrance or along an accessible route. An accessible gate or door 
shall be provided adjacent to the turnstile or revolving door and shall be so designed as to facilitate 
the same use pattern. 

4.13.3 GATES. Gates, Including ticket gates, shall meet all applicable specifications of 4.13. 

4.13.4 DOUBLE-LEAF DOORWAYS. If doorways have two Independently operated door leaves, then 
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at least one leaf shall meet the specifications In 4.13.5 and 4.13.6. That leaf shall be an active leaf. 

A4·13.S CLEAR WIDTH. Doorways shall have a minimum clear opening of 32 In (815 mm) with the 
~oor open 90 degrees, measured between the face of the door and the stop (see Fig. 24Utl, .OU, 

{.!;.),and U!.).). Openings more than 24 In (610 mm) In depth shall comply with 4.2.1 and 4.3.3 (see 
fig, 24(e)). 

EXCEPTION: Doors not requiring full user passage, such as shallow closets, may have the clear 
opening reduced to 20 In (510 mm) minimum. 

4.13.6 MANEUVERING CLEARANCES AT DOORS. Minimum maneuvering clearances at doors that 
are not automatic or power-assisted shall be as shown In f.l_g. 25 .. The floor or ground area within the 
required clearances shall be level and clear. Entry doors to acute care hospital bedrooms for in
patients shall be exempted from the requirement for space at the latch side of the door (see 
dimension "x" In Elg,_25) If the door Is at least 44 In ( 1120 mm) wide. 

4.13.7 TWO DOORS IN SERIES. The minimum space between two hinged or pivoted doors In series· 
shall be 48 In (1220 mm) plus the width of any door swinging Into the space. Doors In series shall 
swing either In the same direction or away from the space between the doors (see F.ig .. 2fi.). 

4.13.8* THRESHOLDS AT DOORWAYS. Thresholds at doorways shall not exceed 3/4 In (19 mm) In 
height for exterior sliding doors or 1/2 In (13 mm) for other types of doors. Raised thresholds and 
floor level changes at accessible doorways shall be beveled with a slope no greater than 1:2 (see 
4.5 .. 2). 

4.i3.9* DOOR HARDWARE. Handles, pulls, latches, locks, and other operating devices on accessible 
doors shall have a shape that Is easy to grasp with one hand and does not require tight grasping, tight 

Ailnchlng, or twisting of the wrist to operate. Lever-operated mechanisms, push-type mechanisms, and 
~-shaped handles are acceptable designs. When sliding doors are fully open, operating hardware shall 

be exposed and usable from both sides. In dwelling units, only doors at accessible entrances to the 
unit Itself shall comply with the requirements of this paragraph. Doors to hazardous areas shall have 
hardware complying with 4.29.3. Mount no hardware required for accessible door passage higher than 
48,_ln (1220 mm) above finished floor. 

4.13.10* DOOR CLOSERS. If a door has a closer, then the sweep period of the closer shall be 
adjusted so that from an open position of 70 degrees, the door will take at least 3 seconds to move to 
a point 3 In (75 mm) from the latch, measured to the leading edge of the door. 

4.13.11* DOOR OPENING FORCE. The maximum force for pushing or pulling open a door shall be 
as follows: 

(1) Fire doors shall have the minimum opening force allowable by the appropriate administrative 
authority. 

(2) Other doors. 

(a) exterior hinged doors: (Reserved). 

(b) Interior hinged doors: 5 lbf (22.2N) 

(c) sliding or folding doors: 5 lbf (22. 2N) 

9rhese forces do not apply to the force required to retract latch ·bolts or disengage other devices that 
may hold the door In a closed position. . 
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4.13.12* AUTOMATIC DOORS AND POWER-ASSISTED DOORS. If an automatic door ls used 
then It shall comply with American National Standard for Power-Operated Docirs, ANSI A156.10-1g79, 
Slowly opening, low-powered, automatic doors shall be considered a type of custom design Installation 
as described In paragraph 1.1.1 of ANSI A156.10-1979. Such doors shall not open to back check 
faster than 3 seconds and shall require no more than 15 lbf {66.6N) to stop door movement. If a 
power-assisted door Is used, Its door-opening force shall comply with 4.13.11 and Its closing shall 
conform to the requirements In section 10 of ANSI A156.10-1979. 

4.14 ENTRANCES. 

4.14.1 MINIMUM NUMBER. Entrances required to be accessible by 4.1 shall be part of an accessible 
route and shall comply with 4.3. Such entrances shall be connected by an accessible route to public 
transportation stops, to accessible parking and passenger loading zones, and to public streets or 
sidewalks If available (see 4.3.2(1)). They shall also be connected by an accessible route to all 
accessible spaces or elements within the building or facility. · 

4.14.2 SERVICE ENTRANCES. A service entrance shall not be the sole accessible entrance unless It 
Is the only entrance to a building or faclllty (for example, Jn a factory or garage). 

4.15 DRINKING FOUNTAINS AND WATER COOLERS. 

4.15.1 MINIMUM NUMBER. Drinking fountains or water coolers required to be accessible by 4.1 
shall comply with 4.15. 

4.15.2* SPOUT HEIGHT. Spouts shall be no higher than 36 In (915 mm), measured from the floor 
or ground surfaces to the spout outlet (see E.!g._2.7_(!1)). 

4.15.3 SPOUT LOCATION. The spouts of drinking fountains and water coolers shall be at the front of 
the unit and shall direct the water flow In a trajectory that Is parallel or nearly parallel to the front of 
the unit. The spout shall provide a flow of water at least 4 Jn (100 mm) high so as to allow the 
Insertion of a cup or glass under the flow of water. · 

4.15.4 CONTROLS. Controls shall comply with 4.27.4. Unit controls shall be front mounted or side 
mounted near the front edge. 

4.15.5 CLEARANCES. 

(1) Wall- and post-mounted cantilevered units shall have a clear knee space between the bottom of 
the apron and the floor or ground at least 27 In {685 mm) high, 30 In (760 mm) wide, and 17 Jn to 19 
In (430 mm to 485 mm) deep (see Fig. 27(a) and t!LJ). Such units shall also have a minimum clear 
floor space 30 In by 48 In (760 mm by 1220 mm) to allow a person In a wheelchair to approach the 
unit facing forward. 

(2) Free standing or bullt-\n units not having a clear space under them shall have a clear floor space 
at least 30 In by 48 In (760 mm by 1220 mm) that allows a person In a wheelchair to make a parallel 
approach to the unit (see El.g.....22.(~)_ and (.dJ). This clear floor space shall comply with 4.2.4. 

4.16 WATER CLOSETS. 

4.16.1 GENERAL. Accessible water closets shall comply with 4.16. For water closets In accessible 
dwelling units, see 4.34.5.2. -

' 4.16.2 CLEAR FLOOR SPACE. Clear floor space for water closets not In stalls shall comply with .Ei.g,_ 
· ·· ~. Clear floor space may be arranged to allow either a left-handed or right-handed approach. 
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4.16.3* HEIGHT. The height of water closets shall be 17 In to 19 In (430 mm to 485 mm), measured 
to the top of the toilet seat (see fig,_:Z9(bJ_). Seats shall not be sprung to return to a lifted position. 

9'.16.4* GRAB BARS. Grab bars for water closets not located In stalls shall comply with Fig. 29 and 
4.26. 

4.16.5* FLUSH CONTROLS. Flush controls shall be hand operated or automatic and shall comply 
with 4 .27.4. Controls for flush valves shall be mounted on the wide side of to I let areas no more than 
44 In (1120 mm) above the floor. 

4.16.6 DISPENSERS. Toilet paper dispensers shall be Installed within reach, as shown In Fig. 29(Jl).. 
Dispensers that control delivery, or that do not permit continuous paper flow, shall not be used. 

4.17 TOILET STALLS. 

4.17.1 LOCATION. Accessible toilet stalls shall be on an accessible route and shall meet the 
requirements of 4.17. 

4.17.2 WATER CLOSETS. Water closets In accessible stalls shall comply with 4.16. 

4.17.3 SIZE AND ARRANGEMENT. The size and arrangement of toilet stalls shall comply with Fig.._ 
30_( .. ). Toilet stalls with a minimum depth of 56 In (1420 mm) (see fJg,_30.(a}) shall have wall
mounted water closets. If the depth of toilet stalls Is increased at least 3 In (75 mm), then a floor
mounted water closet may be used. Arrangements shown for stalls may be reversed to allow either a 
left- or·.rlght-hand approach. 

EXCEPTION: In Instances of alteration work where provision of a standard stall (fig. 30(a)) is 
Atructurally Impracticable or where plumbing code requirements prevent combining existing stalls to 
~rovlde· space, an alternate stall (Eig,_30.(bJ) may be provided In lieu of the standard sta II. 

4.17.4 TOE CLEARANCES. In standard stalls, the front partition and at least one side partition shall 
provide a toe clearance of at least 9 In (230 mm) above the floor. If the depth of the stall Is greater 
than 60 In (1525 mm), then the toe clearance Is not required. 

4.17.5* DOORS. Toilet stall doors shall comply with 4.13. If toilet stall approach Is from the latch 
side of the stall door, clearance between the door side of the stall and any obstruction may be reduced 
to a minimum of 42 in (1065 mm). 

4.17.6 GRAB BARS. Grab bars complying with the length and positioning shown In fJ_g •. 3Q{C!), (bJ, 
~), and .C.dJ shall be provided. Grab bars may be mounted with any desired method as long as they 
have a gripping surface at the locations shown and do not obstruct the required clear floor area. Grab 
bars shall comply with 4.26. 

4.18 URINALS. 

4.18.1 GENERAL. Accessible urinals shall comply with 4.18. 

4.18.2 HEIGHT. Urinals shall be stall-type or wall-hung with an elongated rim at a maximum of 17 In 
(430 mm) above the floor. 

4.18.3 CLEAR FLOOR SPACE. A clear floor space 30 In by 48 In (760 mm by 1220 mm) shall be 
~rovlded In front of urinals to allow forward approach. This clear space shall adjoin or overlap an 
9hccesslble route and shall comply with 4.2.4. Urinal shields that do not extend beyond the front edge 

of the urinal rim may be provided with 29 In (735 mm) clearance between them. 
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4.18.4 FLUSH CONTROLS. Flush controls shall be hand operated or automatic, and shall comply with 
4.27.4, and shall be mounted no more than 44 In (1120 mm) above the floor. · 

4.19 LAVATORIES AND MIRRORS. 

4.19.1 GENERAL. The requirements of 4.19 shall apply to lavatory fixtures, vanities, and built-In 
· lavatories. 

4.19.2 HEIGHT AND CLEARANCES. Lavatories shall be mounted with the rim or counter surface no 
higher than 34 In (865 mm) above the finished floor. Provide a clearance of at least 29 In (735 mm) 
from the floor to the bottom of the apron. Knee and toe clearance shall comply with flg..__JJ,.: 

4.19.3 CLEAR FLOOR SPACE. A clear floor space 30 In by 48 In (760 mm by 1220 mm) complying 
with 4.2.4 shall be provided In front of a lavatory to allow forward approach. Such clear floor space 
shall adjoin or overlap an accessible route and shall extend a maximum of 19 In (485 mm) underneath 
the lavatory (see Fig. 32). 

4.19.4 EXPOSED PIPES AND SURFACES. Hot water and drain pipes under lavatories shall be 
Insulated or otherwise covered. There shall be no sharp or abrasive surfaces under lavatories. 

4.19.S FAUCETS. Faucets shall comply with 4.27.4. Lever-operated, push-type, and electronically 
controlled mechanisms are examples of acceptable designs. Self-closing valves are allowed If the 
faucet remains open for at least 10· seconds. 

4.19.6* MIRRORS. Mirrors shall be mounted with the bottom edge of the reflecting surface no higher 
than 40 In (1015 mm) from the floor (see flgJ,1). 

4.20 BATHTUBS. 

4.20.1 GENERAL. Accessible bathtubs shall comply with 4.20. For bathtubs In accessl ble dwelling 
units, see 4.34.5.4. · 

4.20.2 FLOOR SPACE. Clear floor space In front of bathtubs shall be as shown In FigJ_~. 

4.20.3 SEAT. An In-tub seat or a seat at the head end of the tub shall be provided as shown In Eig .. 
33 and ~.The structural strength of seats and their attachments shall comply with 4.26.3. Seats 
shall be mounted securely and shall not slip during use. 

4.20.4 GRAB BARS. Grab bars complying with 4.26 shall be provided as shown In. Fig. 33 and 34. 

4.20.S CONTROLS. Faucets and other controls complying with 4.27.4 shall be located as shown In 

fig •. ~.4. 

4.20.6 SHOWER UNIT. A shower spray unit with a hose at least 60 in (1525 mm) long that can be 
used as a fixed shower head or as a hand-held shower shall be provided. 

4.20.7 BATHTUB ENCLOSURES. If provided, enclosures for bathtubs shall not obstruct controls or 
transfer from wheelchairs onto bathtub seats or Into tubs. Enclosures on bathtubs shall not have 
tracks mounted on their rims. 

4.21 SHOWER STALLS. 

4.21.1* GENERAL. Accessible shower stalls shall comply with 4.21. For shower stalls In accessible 

dwelling units, see 4.34.5.5. 
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4.21.2 SIZE AND CLEARANCES. Shower stall size and clear floor space shall comply with Fig._35 
(!l) or (_bJ. The shower stall In f'ig .. 3.~.{ji) shall be 36 In by 36 in (915 mm by 915 mm). The sh'ower 
stall In Ei.g~{.b.). will flt Into the space required for a bathtub. 

-4.21.3 SEAT. A seat shall be provided In shower stalls 36 In by 36 In (915 mm by 915 mm) and shall 
be as shown in Fig. 36. The seat shall be mounted 17 In to 19 In (430 mm to 485 mm) from the 
bathroom floor and shall extend the full depth of the stall. The seat shall be on the wall opposite the 
controls. The structural strength of seats and their attachments shall comply with 4.26.3 .. 

4.21.4 GRAB BARS. Grab bars complying with 4.26 shall be provided as shown In .Elg. 37. 

4.21.5 CONTROLS. Faucets and other controls complying with 4.27.4 shall be located as shown In 
Fig~. In shower stalls 36 In by 36 In (915 mm by 915 mm), all controls, faucets, and the shower 
unit shall be mounted on the side wall opposite the seat. 

4.21.6 SHOWER UNIT. A shower spray unit with a hose at least 60 In (1525 mm) long that can be 
used as a fixed shower head or as a hand-held shower shall be provided. 

EXCEPTION: In unmonitored facilities where vandalism Is a consideration, a fixed shower head 
mounted at 48 In ( 1220 mm) above the shower floor may be used In lieu of a hand-held shower head. 

4.21.7 CURBS• If provided, curbs In shower stalls 36 In by 36 In (915 mm by 915 mm) shall be no 
higher than 1/2 in (13 mm). Shower stalls that are 30 In by 60 In (750 mm by 1525 mm) shall not 
have curbs. 

4.21.8 SHOWER ENCLOSURES. If provided, enclosures for shower stalls shall not obstruct controls 
or obstruct transfer from wheelchairs onto shower seats. 

94.22 TOILET ROOMS. 

4.22.1 MINIMUM NUMBER. Toilet facllltles required to be accessible by 4.1 shall comply with 4.22. 
Accessible toilet rooms shall be on an accessible route. 

4.22.2 DOORS. All doors to access Ible toilet rooms shall comply with 4.13. Doors shall not swing Into 
the clear floor space required for any fixture. 

4.22.3 CLEAR FLOOR SPACE. The accessible fixtures and controls required In 4.22.4, 4.22.5, 
4.22.6, and 4.22.7 shall be on an accessible route. An unobstructed turning space complying with 
4.2.3 shall be provided within an accessible toilet room. The clear floor space at fixtures and controls, 
the accessible route, and the turning space may overlap. 

EXCEPTION: In toilet rooms with only one water closet and one lavatory, a clear floor space of 30 In 
by 60 In (815 mm by 1525 mm) may be used in lieu of the unobstructed turning space. 

4.22.4 WATER CLOSETS. If toilet stalls are provided, then at least one shall comply with 4.17; Its 
water closet shall comply with 4.16. If water closets are not In stalls, then at least one shall comply 
with 4.16. · 

4.22.S URINALS. If urinals are provided, then at least one shall comply with 4.18. 

4.22.6 LAVATORIES AND MIRRORS. If lavatories and mirrors are provided, then at least one of 9ach shall comply with 4.19. 

4.22.7 CONTROLS AND DISPENSERS. If controls, dispensers, receptacles, or other equipment Is 
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provided, then at least one of each shall be on an accessible route and shall comply with 4.27. 

4.23 BATHROOMS, BATHING FACILITIES, AND SHOWER ROOMS. 

4.23.1 MINIMUM NUMBER. Bathrooms, bathing facllltles, or shower rooms required to be accessible 
by 4.1 shall comply with 4.23 and shall be on an accessible route. For adaptable bathrooms In 
accessible dwelling units, see 4.34.5. 

4.23.2 DOORS. Doors to accessible bathrooms shall comply with 4.13. Doors shall not swing into the 
floor space required for any fixture. 

4.23.3 CLEAR FLOOR SPACE. The accessible fixtures and controls required in 4.23.4, 4.23.5, 
4.23.6, 4.23.7, 4.23.8, and 4.23.9 shall be on an accessible route. An unobstructed turning space 
complying with 4.2.3 shall be provided within an accessible bathroom. The clear floor spaces at 
fixtures an_d controls, the accessible route, and the turning space may overlap. 

EXCEPTION: In bathrooms with only one water closet, one lavatory, and one bathtub or shower, a 
clear floor space of 30 In by 60 In (760 mm by 1525 mm) may be used In lieu of the unobstructed 
turning space. 

4.23.4 WATER CLOSETS. If toilet stalls are provided, then at least one shall comply with 4.17; Its 
water closet shall comply with 4.16. If water closets are not in stalls, then at least one shall comply 
with 4.16. 

4.23.S URINALS. If urinals are provided, then at least one shall comply with 4.18. 

4.23.6 LAVATORIES AND MIRRORS. If lavatories and mirrors are provided, then at least one of 
each shall comply with 4.19. 

4.23.7 CONTROLS AND DISPENSERS. If controls, dispensers, receptacles, or other equipment is 
provided, then at least one of each shall be on an accessible route and shall comply with 4.27. 

4.23.8 BATHING AND SHOWER FACILITIES. If tubs or showers are provided, then at least one 
accessible tub that complies with 4.20 or at least one accessible shower that complies w'ith 4.21 shall 
be provided. 

4.23.9* MEDICINE CABINETS. If medicine cabinets are provided, at least one shall be located with 
a usable shelf no higher than 44 In (1120 mm) above the floor space. The floor space shall comply 
with 4.2.4. 

4.24 SINKS. 

4.24.1 GENERAL. Sinks required to be accessible by 4.1 shall comply with 4.24. Sinks In kitchens of 
accessible dwelling units shall comply with 4.34.6.5. 

4.24.2 HEIGHT. Sinks shall be mounted with the counter or rim no higher than 34 In (865 mm) from 
the floor. 

4.24.3 KNEE CLEARANCE. Knee clearance that Is at least 27 In (685 mm) high, 30 In (760 mm) 
wide, and 19 In (485 mm) deep shall be provided underneath sinks. 

4.24.4 DEPTH. Each sink shall be a maximum of 6-1/2 In (165 mm) deep. 

4.24.S CLEAR FLOOR SPACE. A clear floor space at least 30 In by 48 In (760 mm by 1220 mm) 
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complying with 4.2.4 shall be provided In front of a sink to allow forward approach. The clear floor 
space shall be on an access Ible route and shall extend a maximum of 19 In ( 485 mm) underneath the 

-Ink (see Fig._ll). . 

4.24.6 EXPOSED PIPES AND SURFACES. Hot water and drain pipes exposed under sinks shall be 
Insulated or otherwise covered. There shall be no sharp or abrasive surfaces under sinks. 

4.24.7 FAUCETS. Faucets shall comply with 4.27.4. Lever-operated, push-type, touch-type, or 
electronically controlled mechanisms are acceptable designs. 

4.25 STORAGE. 

4.25.1 GENERAL. Fixed storage facilities such as cabinets, shelves, closets, and drawers required to 
be accessible by 4.1 shall comply with 4.25. 

4.25.2 CLEAR FLOOR SPACE. A clear floor space at least 30 In by 48 In (760 mm by 1220 mm) 
complying with 4.2.4 that allows either a forward or parallel approach by a person using a wheelchair 
shall be provided at accessible storage facilities. 

4.25.3 HEIGHT. Accessible storage spaces shall be within at least one of the reach ranges specified 
In 4.2.5 and 4.2.6. Clothes rods shall be a maximum of 54 In (1370 mm) from the floor (see Fig. 38). 

4.25.4 HARDWARE. Hardware for accessl ble storage facilities shall comply with 4.27.4. Touch 
latches and U-shaped pulls are acceptable. 

4.26 HANDRAILS, GRAB BARS, AND TUB AND SHOWER SEATS. 

9.26.l* GENERAL. All handrails, grab bars, and tub and shower seats required to be accessible by 
4.1, 4.8, or 4.9 shall comply with 4.26. 

4.26.2* SIZE AND SPACING OF GRAB BARS AND HANDRAILS. The diameter or width of the 
gripping surfaces of a handrail or grab bar shall be 1-1/4 In to 1-1/2 In (32 mm to 38 mm), or the 
shape shall provide an equivalent gripping surface. If handrails or grab bars are mounted adjacent to 
a wall, the space between the wall and the grab bar shall be 1-1/2 In (38 mm) (see fig. 39(a), (b), 
and Wl· Handrails may be located In a recess If the recess Is a maximum of 3 In (75 mm) deep and 
extends at least 18 In (455 mm) above the top of the rail (see Fig. 39Cdl). 

4.26.3 STRUCTURAL STRENGTH. The structural strength of grab bars, tub and shower seats, 
fasteners, and mounting devices shall meet the following specification: 

(1) Bending stress In a grab bar or seat Induced by the maximum bending moment from the 
application of 250 lbf (1112N) shall be less than the allowable stress for the material of the grab bar 
or seat. 

(2) Shear stress Induced In a grab bar or seat by the application of 250 lbf (1112N) shall be less than 
the allowable shear stress for the material of the grab bar or seat. If the connection between the grab 
bar or seat and Its mounting bracket or other support Is considered to be fully restrained, then direct 
and torsional shear stresses shall be totaled for the combined shear stress, which shall not exceed the 
allowable shear stress. 

(3) Shear force induced In a fastener or mounting device from the application of 250 lbf (1112N) shall .re less than the allowable lateral load of either the fastener or mounting device or the supporting 
~tructure, whichever Is the smaller allowable load. 
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(4) Tensile force Induced In a fastener by a direct tension force of 250 lbf (1112N) plus the maximum 
moment from the application of 250 lbf (1112N) shall be less than the allowable withdrawal and the 
supporting structure. 

(5) Grab bars shall not rotate within their fittings. 

4.26.4 EUMINATING HAZARDS. A handrail or grab bar and any wall or other surface adjacent to It 
shall be free of any sharp or abrasive elements. Edges shall have a minimum radius of 1/8 In (3. 2 
mm). 

4.27 CONTROLS AND OPERATING MECHANISMS. 

4.27.1 GENERAL. Controls and operating mechanisms required to be accessible by 4.1 shall comply 
with 4.27. 

4.27.2 CLEAR FLOOR SPACE. Clear floor space complying with 4.2.4 that allows a forward or a 
parallel approach by a person using a wheelchair shall be provided at controls, dispensers, 
receptacles, and other operable equipment. 

4.27.3* HEIGHT. The highest operable part of all controls, dispensers, receptacles, and other 
operable equipment shall be placed within at least one of the reach ranges specified In 4.2.5 and 
4.2.6. Except where the use of special equipment dictates otherwise, electrical and communications 
system receptacles on walls shall be mounted .no less than 15 In (380 mm) above the floor. 

4.27.4 OPERATION. Controls and operating mechanisms shall be operable with one hand and shall 
not require tight grasping, pinching, or twisting of the wrist. The force required to activate controls 
shall be no greater than 5 lbf (22.2 N). 

4.28 ALARMS. 

4.28.1 GENERAL. Alarm systems required to be accessible by 4.1 shall comply with 4.28. 

4.28.2* AUDIBLE ALARMS. If provided, audible emergency alarms shall produce a sound that 
exceeds the prevailing equivalent sound level In the room or space by at least 15 decibels or. exceeds 
any maximum sound level with a duration of 30 seconds by 5 decibels, whichever Is louder. Sound 
levels for alarm signals shall not exceed 120 decibels. 

4.28.3* VISUAL ALARMS. If provided, electrically powered Internally Illuminated emergency exit 
signs shall flash as a visual emergency alarm In conjunction with audible emergency alarms. The 
flashing frequency of visual alarm devices shall be less than 5 Hz. If such alarms use electricity from 
the building as a power source, then they shall be Installed on the same system as the audible 
emergency alarms. 

EXCEPTIONS: 

(1) Visual alarm devices that are mounted adjacent to emergency exit signs may be used In lieu of 
flashing exit signs. 

(2) Specialized systems utilizing advanced technology may be substituted for the visual systems 
specified above If equivalent protection Is afforded handicapped users of the building or facility. 

4.28.4* AUXILIARY ALARMS. Accessible sleeping accommodations shall have a visual alarm 
connected to the building emergency alarm system or shall have a standard 110-volt electrical 
receptacle Into which such an alarm could be connected. Instructions for use of the auxiliary alarm or 
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connection shall be provided. 

· _.29 TACTILE WARNINGS. 

4.29.1 GENERAL. Tactile warnings required to be accessible by 4.1 shall comply with 4.29. 

4.29.2* TACTILE WARNINGS ON WALKING SURFACES. (Reserved). 

4.29.3* TACTILE WARNINGS ON DOORS TO HAZARDOUS AREAS. Doors that lead to areas that 
might prove dangerous to a blind person (for example, doors to loading platforms, boiler rooms, 
stages, and the like) shall be made Identifiable to the touch by a textured surface on the door handle, 
knob, pull or other operating hardware. This textured surface may be made by knurl Ing or roughing or 
by a material applied to the contact surface. Such textured surfaces shall not be provided for 
emergency exit doors or any doors other than those to hazardous areas. 

4.29.4 TACTILE WARNINGS AT STAIRS. (Reserved). 

4.29.5* TACTILE WARNINGS AT HAZARDOUS VEHICULAR AREAS. (Reserved). 

4.29.6* TACTILE WARNINGS AT REFLECTING POOLS. (Reserved). 

4.29.7.* STANDARDIZATION. Textured surfaces for tactile door warnings shall be standard within a 
bullalng, facility, site, or complex of buildings. 

4.30 SIGNAGE. 

_.30.1* GENERAL. Slgnage required to be accessible by 4.1 shall comply with 4.30. 

4.30.2* CHARACTER PROPORTION. Letters and numbers on signs shall have a width-to-height 
ratio between 3:5 and 1:1 and a stroke width-to-height ratio between 1:5 and 1:10. 

4.30.3* COLOR CONTRAST. Characters and symbols shall contrast with their background - either 
light characters on a dark background or dark characters on a light background. 

4.30.4* RAISED CHARACTERS OR SYMBOLS. Letters and numbers on signs shall be raised 1/32 In 
(0.8 mm) minimum and shall be sans serif characters. Raised characters or symbols shall be at least 
5/8 In (16 mm) high, but no higher than 2 in (SO mm). Symbols or pictographs on signs shall be 
raised 1/32 In (0.8 mm) minimum. 

4.30.5 SYMBOLS OF ACCESSIBILITY. Accessible facilities required to be Identified by 4.1, shall use 
the International symbol of accesslblllty. The symbol shall be displayed as shown In Fig. 43. 

' 
4.30.6 MOUNTING LOCATION AND HEIGHT. Interior slgnage shall be located alongside the door 
on the latch side and shall be mounted at a height of between 54 In and 66 in (1370 mm and 1675 
mm) above the finished floor. 

4.31 TELEPHONES. 

4.31.1 GENERAL. Public telephones required to be accessible by 4.1 shall comply with 4.31. 

~.31.2 CLEAR FLOOR OR GROUND SPACE. A clear floor or ground space at least 30 In by 48 In 
91'l760 mm by 1220 mm) that allows either a forward or parallel approach by a person using a 

wheel chair shall be provided at telephones (see Fig. 44 ). The clear floor or ground space shall comply 
with 4 .2.4. Bases, enclosures, and fixed seats sha II not Impede approaches to telephones by people 
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who use wheelchairs. 

4.31.3* MOUNTING HEIGHT. The highest operable part of the telephone shall be within the reach 
ranges specified In 4.2.S or 4.2.6. 

4.31.4 PROTRUDING OBJECTS. Telephones shall comply with 4.4. 

4.31.5* EQUIPMENT FOR HEARING IMPAIRED PEOPLE. Telephones shall be equipped with a 
receiver that generates a magnetic field In the area of the receiver cap. Volume controls shall be 
provided In accordance with 4.1.2. 

4.31.6 CONTROLS. Telephones shall have pushbutton controls where service for such equipment Is 
available. 

4.31.7 TELEPHONE BOOKS. Telephone books, If provided, shall be located In a position that 
complies with the reach ranges specified In 4.2.5 and 4.2.6. 

4.31.8 CORD LENGTH. The cord from the telephone to the handset shall be at least 29 In (735 mm) 
long. 

4.32 SEATING, TABLES, AND WORK SURFACES. 

4.32.1 MINIMUM NUMBER. Fixed or built-In seating, tables, or work surfaces required to be 
accessible by 4.1 shall comply with 4.32. 

4.32.2 SEATING. If seating spaces for people In wheelchairs are provided at tables, counters, or 
work surfaces, clear floor space complying with 4.2.4 shall be provided. Such clear floor space shall 
not overlap knee space by more than 19 In (485 mm) (see Fig. 45). 

4.32.3 KNEE CLEARANCES. If seating for people In wheelchairs Is provided at tables, counters, and 
work surfaces, knee spaces at least 27 In (685 mm) high, 30 In (760 mm) wide, and 19 In ( 485 mm) 
deep shall be provided (see E1g_._§!i_). · 

4.32.4* HEIGHT OF WORK SURFACES. The tops of tables and work surfaces shall be from 28 In to 
34 In (710 mm to 865 mm) from the floor or ground. 

4.33 ASSEMBLY AREAS. 

4.33.1 MINIMUM NUMBER. Assembly and associated areas required to be accessible by 4.1 shall 
comply with 4.33. 

4.33.2* SIZE OF WHEELCHAIR LOCATIONS. Each wheelchair location shall provide minimum clear 
ground or floor spaces as shown In fig. 46. 

4.33.3* PLACEMENT OF WHEELCHAIR LOCATIONS. Wheelchair areas shall be an Integral part of 
any fixed seating plan and shall be dispersed throughout the seating area. They shall adjoin an 
accessible route that also serves as a means of egress In case of emergency and shall be located to 
provide lines of sight comparable to those for all viewing areas. 

EXCEPTION: Accessible viewing positions may be clustered for bleachers, balconies, and other areas 
having sight lines that require slopes of greater than 5 percent. Equivalent accessible viewing . 
positions may be located on levels having accessible egress. 

4.33.4 SURFACES. The ground or floor at wheelchair locations shall be level and shall comply with 
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4.5. 

A4·33.S ACCESS TO PERFORMING AREAS. An accessible route shall connect wheelchair seating 
9'ocatlons with performing areas, Including stages, arena floors, dressing rooms, locker rooms, and 

other spaces used by performers. 

4.33.6* PLACEMENT OF LISTENING SYSTEMS. If the listening system provided serves Individual 
fixed seats, then such seats shall be located within a SO ft (15 m) viewing distance of the stage or 
playing area and shall have a complete view of the stage or playing area. 

4.33.7* TYPES OF LISTENING SYSTEMS. Audio loops and radio frequency systems are two 
acceptable types of listening systems. 

4.34 DWELLING UNITS. 

4.34.1 GENERAL. The requirements of 4.34 apply to dwelling units required to be accessible by 4.1. 

4.34.2* MINIMUM REQUIREMENTS. An accessible dwelling unit shall be on an accessible route. An 
accessible dwelling unit shall have the following accessible elements and spaces as a minimum: 

(1) Common spaces and facilities serving Individual accessible dwelling units {for example, entry 
walks, trash disposal facilities, and mall boxes) shall comply with 4.2 through 4.33. 

(2) Accessible spaces shall have maneuvering space complying with 4.2.2 and 4.2.3 and surfaces 
complying with 4.5. 

a3) At least one accessible route complying with 4.3 shall connect the accessible entrances with all 
~ccesslble spaces and elements within the dwelling units. 

(4) See 4.1.l(S)(d) - Parking. 

(5) Removed and reserved. 

(6) Doors to and In accessible spaces that are Intended for passage shall comply with 4.13, except 
that the provisions of 4.13.9 apply only to the doors at accessible entrances to the unit Itself. 

(7) At least one accessible entrance to the dwelling unit shall comply with 4.14. 

(8) Storage In accessible spaces in dwelling units, Including cabinets, shelves, closets, and drawers, 
shall comply with 4.25. 

(9) All controls In accessible spaces shall comply with 4.27. Those portions of heating, ventilating, and 
air conditioning equipment requiring regular, periodic maintenance and adjustment by the resident of 
a dwelling shall be accessible to people In wheelchairs. If air distribution registers must be placed In or 
close to ceilings for proper air circulation, this specification shall not apply to the registers. 

{10) .Emergency alarms as required by 4.1 and complying with 4.28.4 shall be provided In the dwelling 
unit. 

{11) Removed and reserved. 

-(12) At least one full bathroom shall comply with 4.34.5. A full bathroom shall Include a water closet, 
a lavatory, and a bathtub or a shower. 
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(13) The kitchen shall comply with 4.34.6. 

(14) If laundry facilities are provided, they shall comply with 4.34.7. 

(15) The following spaces shall be accessible and shall be on an accessible route: 

(a) The living area. 

(b) The dining area. 

(c) The sleeping area, or the bedroom In one bedroom dwelling units, or at least two bedrooms or· 
sleeping spaces In dwelling units with two or more bedrooms. 

(d) Patios, terraces, balconies, carports, and garages, If provided with the dwelling unit. 

4.34.3 ADAPTABILITY. The specifications for 4.34.5 and 4.34.6 Include the concept of adaptability. 
Accessible dwelling units 'may be designed for either permanent accessibility or adaptability. 

4.34.4 CONSUMER INFORMATION. To ensure that the existence of adaptable features will be 
known to the owner or occupant of a dwelling, the following consumer Information shall be provided In 
each adaptable dwelling unit available for occupancy: 

(1) Notification of the alternate heights available for the kitchen counter and sink, and the existence of 
removable cabinets and bases, If provided, under counters, sinks, and lavatories. 

(2) N.otlflcatlon of the provisions for the Installation of grab bars at toilets, bathtubs, and showers. 

(3) Notification that the dwelling unit Is equipped to have a visual emergency alarm Installed. 

(4) Identification of the location where Information and Instructions are available for changing the 
height of counters, removing cabinets and bases, Installing a visual emergency alarm system, and 
lnstal ling grab bars. 

(5) Notification that the dwelling unit has been designed In accordance with this Uniform Federal 
Access! billty Standards. 

In addition, the parties who will be responsible for making adaptations shall be provided with the 
following Information: · 

(1) Instructions for adjusting or replacing kitchen counter and sink heights and for removing cabinets. 

(2) A scale drawing showing methods and locations for the Installation of grab bars. 

(3) A scale drawing showing the location of adjustable or replaceable counter areas and removable 
cabinets. 

(4) Identification of the locatlon of any equipment and parts required for adjusting or replacing 
counter tops, cabinets, and sinks. 

(5) Instructions for Installing a visual emergency alarm system, If the dwelling unit Is equipped for 
such an lnstallatlon. 

4.34.S* BATHROOMS. Accessible or adaptable bathrooms shall be on an accessible route and shall 
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comply with the requirements of 4.34. 5 . 

•. 34.S.1 DOORS. Doors shall not swing Into the clear floor space required for any fixture. 

4.34.S.2 WATER CLOSETS. 

(1) Clear floor space at the water closet shall be as shown In Fig. 47(a). The water closet may be 
located with the clear area at either the right or left side of the toilet. 

(2) The height of the water closet shall be at least 15 In (380 mm), and no more than 19 in (485 
mm), measured to the top of the toilet seat. 

(3) Structural reinforcement or other provisions that will allow Installation of grab bars sha II be 
provided In the locations shown in Fig. 47(b). If provided, grab bars shall be Installed as shown in 
Elg.._ll and shall comply with 4.26. 

(4) The toilet paper dispenser shall be Installed within reach as shown In Fig. 47(b). 

4.34.S.3 LAVATORY, MIRRORS, AND MEDICINE CABINETS. 

(1) The lavatory and mirrors shall comply with 4.22.6. 

(2)-If a cabinet Is provided under the lavatory In adaptable bathrooms, then It shall be removable to 
prov Id~ the clearances specified In 4.22.6. 

(3) If a medicine cabinet Is provided above the lavatory, then the bottom of the medicine cabinet shall 
-e located with a usable shelf no higher than 44 In (1120 mm) above the floor. 

4.34.S.4 BATHTUBS. If a bathtub Is provided, then it shall have the following features: 

(1):.Flo-or space. Clear floor space at bathtubs shall be as shown In Fig. 33. 

(2) Seat. An in-tub seat or a seat at the head end of the tub shall be provided as shown In Fig. 33 
and 34. The structural strength of seats and their attachments shall comply with 4.26.3. Seats shall 
be mounted securely and shall not slip during use. 

(3) Grab bars. Structural reinforcement or other provisions that will allow Installation of grab bars 
shall be provided In the locations shown In Elg. 48. If provided, grab bars shall be Installed as shown 
In Ela..M and shall comply with 4.26. 

(4) Controls. Faucets and other controls shall be located as shown In Fig. 34 and shall co'mply with 
4.27.4. . 

(5) Shower unit. A shower spray unit with a hose at least 60 In ( 1525 mm) long that can be used as a 
fixed shower head or as a hand-held shower shall be provided. 

4.34.S.S SHOWERS. If a shower Is provided, It shall have _the following features: 

(1) Size and clearances. Shower stall size and clear floor space shall comply with either fla_.__3fil!l) or 
(bJ. The shower stall In f.jg,3~5_(a) shall be 36 In by 36 In (915 mm by 915 mm). The shower stall In 

-Fig,__~} will flt Into the same space as a standard 60 In (1525 mm) long bathtub. 

(2) Seat. A seat shall be provided In the shower stall In Fig. 35(a) as shown In .Eiq. 36. The seat shall 
be 17 In to 19 In (430 mm to 485 mm) high measured from the bathroom floor and shall extend the 
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full depth of the stall. The seat shall be on the wall opposite the controls. The structural strength of 
seats and their attachments shall comply with 4.26.3. Seats shall be mounted securely and shall not 
slip during use. 

(3) Grab bars. Structural reinforcement or other provisions that will allow Installation of grab bars 
shall be provided In the locations shown In Fig. 49. If provided, grab bars shall be Installed as shown 
In Flg .. 3.7 and shall comply with 4.26. 

(4) Controls. Faucets and other controls shall be located as shown in Fig. 37 and shall comply with 
4.27.4. In the shower stall In Fig. 35(a), all controls, faucets, and the shower unit shall be mounted 
on the side wall opposite the seat. 

(5) Shower unit. A shower spray unit with a hose at least 60 In ( 1525 mm) long that can be used as a 
fixed shower head at various heights or as a hand-held shower shall be provided. 

4.34.5.6 BATHTUB AND SHOWER ENCLOSURES. Enclosures for bathtubs or shower stalls shall not 
obstruct controls or transfer from wheelchairs onto shower or bathtub seats. Enclosures on bathtubs 
shall not have tracks mounted on their rims. 

4 .. 34.5.7 CLEAR FLOOR SPACE. Clear floor space at fixtures may overlap. 

4.34.6 KITCHENS. Accessible or adaptable kitchens and their components shall be on an accessible 
route and shall comply with the requirements of 4.34.6. 

4.34.6.1* CLEARANCE. Clearances between all opposing base cabinets, counter tops, appliances, or 
walls shall be 40 In (1015 mm) minimum, except In LI-shaped kitchens, where such clearance shall be 
60 In (1525 mm) minimum. 

4.34.6.2 CLEAR FLOOR SPACE. A clear floor space at least 30 In by 48 in (760 mm by 1220 mm) 
complying with 4.2.4 that allows either a forward or a parallel approach by a person In a wheelchair 
shall be provided at all appliances In the kitchen, including the range or cooktop, oven, 
refrigerator/freezer, dishwasher, and trash compactor. Laundry equipment located In the kitchen shall 
comply with 4.34. 7. 

4.34.6.3 CONTROLS. All controls In kitchens shall comply with 4.27. 

4.34.6.4 WORK SURFACES. At least one 30 In (760 mm) section of counter shall provide a work 
surface that complies with the following requirements (see Ei.g. 50): 

(1) The counter shall be mounted at a maximum height of 34 In (865 mm) above the floor, measured 
from the floor to the top of the counter surface, or shall be adjustable or replaceable as a unit to 
provide alternative heights of 28 in, 32 In, and 36 In (710 mm, 815 mm, and 915 mm), measured 
from the top of the counter surface. 

(2) Base cabinets, If provided, shall be removable under the full 30 In (760 mm) minimum frontage of 
the counter. The finished floor shall extend under the counter to the wall. 

(3) Counter thickness and supporting structure shall be 2 In (SO mm) maximum over the required 
clear area. 

(4) A clear floor space 30 In by 48 In (760 mm by 1220 mm) shall allow a forward approach to the 
counter. Nineteen Inches (485 mm) maximum of the clear floor space may extend underneath the 
counter. The knee space shall have a minimum clear width of 30 In (760 mm) and a minimum clear 
depth of 19 In (485 mm). 
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(5) There shall be no sharp or abrasive surfaces under such counters. 

M:34.6.5* SINK. The sink and surrounding counter shall comply with the following requirements (see 
S19· Sl): 

(1) The sink and surrounding counter shall be mounted at a maximum height of 34 In (865 mm) 
above the floor, measured from the floor to the top of the counter surface, or shall be adjustable or 
replaceable as a unit to provide alternative heights of 28 In, 32 In, and 36 In (710 mm, 815 mm, and 
915 mm), measured from the floor to the top of the counter surface or sink rim. The total width of 
sink and counter area shall be 30 In (760 mm). 

(2) Rough-In plumbing shall be located to accept connections of supply and drain pipes for sinks 
mounted at the height of 28 In (710 mm). 

(3) The depth of a sink bowl shall be no greater than 6-1/2 in (16S mm). Only one bowl of double- or 
triple-bowl sinks needs to meet this requirement. 

(4) Faucets shall comply with 4.27.4. Lever-operated or push-type mechanisms are two acceptable 
designs. 

(5) Base cabinets, If provided, shall be removable under the full 30 In (760 mm) minimum frontage of 
the,slnk and surrounding counter. The finished flooring shall extend under the counter to the wall. 

(6) Counter thickness and supporting structure shall be 2 In (SO mm) maximum over the required 
clear space . 

• 

(7) A clear floor space 30 In by 48 In (760 mm by 1220 mm) shall allow forward approach to the sink. 
lneteen Inches (48S mm) maximum of the clear floor space may extend underneath the sink. The 
nee space shall have a clear width of 30 In (760 mm) and a clear depth of 19 In (485 mm). · 

(8} There shall be no sharp or abrasive surfaces under sinks. Hot water and drain pipes under sinks 
shall be Insulated or otherwise covered. 

4.34.6.6* RANGES AND COOKTOPS. Ranges and cooktops shall comply with 4.34.6.2 and 4.34.6.3. 
If ovens or cooktops have knee spaces underneath, then they shall be Insulated or otherwise 
protected on the exposed contact surfaces to prevent burns, abrasions, or electrical shock. The clear 
floor space may overlap the knee space, If provided, by 19 In (485 mm) maximum. The location of 
controls for ranges and cook-tops shall not require reaching across burners. 

4.34.6.7* OVENS. Ovens shall comply with 4.34.6.2 and 4.34.6.3. Ovens shall be of the self-cleaning 
type or be located adjacent to an adjustable height counter with knee space below (see fjg.._sz). For 
side-opening ovens, the door latch side shall be next to the open counter space, and there shall be a 
pull-out shelf under the oven extending the full width of the oven and pulling out not less than 10 In 
(25S mm) when fully extended. Ovens shall have controls on front panels; they may be located on 
either side of the door. 

4.34.6.S* REFRIGERATOR/FREEZER. Refrigerator/freezers shall comply with 4.34.6.3. Provision 
shall be made for refrigerators which are: · 

(1) Of the vertical side-by-side refrigerator/freezer type; or -2) Of the over-and-under type and meet the following requirements: 

(a) Have at least SO percent of the freezer space below S4 In (1370 mm) above the floor. 
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(b) Have 100 percent of the refrigerator space and controls below 54 In (1370 mm). 

Freezers with less than 100 percent of the storage volume within the limits specified In 4.2.5 or 4.2.6 
shall be the self-defrosting type. 

4.34.6.9 DISHWASHERS. Dishwashers shall comply with 4.34.6.2 and 4.34.6.3. Dishwashers shall 
have all rack space accessible from the front of the machine for loading and unloading dishes. 

4.34.6.10* KITCHEN STORAGE. Cabinets, drawers, and shelf areas shall comply with 4.25 and shall 
have the following features: · 

(1) Maximum height shall be 48 in (1220 mm) for at least one shelf of all cabinets and storage 
shelves mounted above work counters (see Ei_g, SO). 

(2) Door pulls or handles for wall cabinets shall be mounted as close to the bottom of cabinet doors as 
possible. Door pulls or handles for base cabinets shall be mounted as close to the top of cabinet doors 
as possible. 

4.34.7 LAUNDRY FACILITIES. If laundry equipment Is provided within Individual accessible dwelling 
units, or If separate laundry facilities serve one or more accessible dwelling units, then they shall meet 
the requirements of 4.34. 7 .1 through 4.34. 7.3. 

4.34.7.1 LOCATION. Laundry facilities and laundry equipment shall be on an accessible route. 

4.34.7.2 WASHING MACHINES AND CLOTHES DRYERS. Washing machines and clothes dryers In 
common use laundry rooms shall be front loading. 

4.34.7.3 CONTROLS. Laundry equipment shall comply with 4.27. 

S. RESTAURANTS AND CAFETERIAS. 

5.1 GENERAL. In addition to the requirements of 4.1 to 4.33, the design of at least 5 percent of all 
fixed seating or tables In a restaurant or cafeteria shall comply with 4.32. Access a Isles between tables 
shall comply with 4.3. Where practical, accessible tables should be distributed throughout the space or 
facility. In restaurants or cafeterias where there are mezzanine levels, loggias, or raised platforms, 
accessibility to all such spaces Is not required providing that the same services and decorative 
character are provided In spaces located on accessible routes. 

5.2 FOOD SERVICE LINES. Food service lines shall have a minimum clear width of 36.ln (915 mm), 
with a preferred clear width of 42 In (1065 mm) where passage of stopped wheelchairs by pedestrians 
Is desired. Tray slides shall be mounted no higher than 34 In (865 mm) above the floor. If self-service 
shelves are provided, a reasonable portion must be within the ranges shown In fig. 53. 

5.3 TABLEWARE AREAS. Install t~bleware, dlshware, condiment, food and beverage display shelves, 
and dispensing devices In compliance with 4.2 (see fig. 54). 

5.4 VENDING MACHINES. Install vending machines In compliance with 4.27. 

6. HEALTH CARE . . 

6.1 GENERAL. In addition to the requirements of 4.1 to 4.33, Health Care bulldlngs and facilities shall 
comply with 6. 

6.2 ENTRANCES. At least one accessible entrance that compiles with 4.14 shall be protected from 
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the weather by canopy or roof overhang. Such entrances shall Incorporate a passenger loading zone 
that complies with 4.6.5 (see 4.13.6). -.3 PATIENT BEDROOMS. Provide accessible patient bedrooms In compliance with 4. Accessible 
patient bedrooms shall comply with the following: 

(1) Each bedroom shall have a turning space that complies with 4.2.3, and preferably that Is located 
near the entrance. 

(2) Each one-bed room shall have a minimum clear floor space of 36 In (915 mm) along each side of 
the bed, and 42 in (1065 mm) between the foot of the bed and the wall. 

(3) Each two-bed room shall have a minimum clear floor space of 42 In (1065 mm), preferably 48 In 
(1220 mm), between the foot of the bed and the wall; 36 in (915 mm) between the side of the bed 
and the wall; and 48 in (1220 mm) between beds. 

(4) Each four-bed room shall have a minimum clear floor space of 48 In (1220 mm) from the foot of 
the bed to the foot of the opposing bed; 36 In (915 mm) between the side of the bed and the wall; 
and 48 In (1220 mm) between beds. 

(5) Each bedroom shall have a door that complies with 4.13. 

6.4 PATIENT TOILET ROOMS. Provide each patient bedroom that Is required to be accessible with 
an accessible toilet room that complies with 4.22 or 4.23. 

7. MERCANTILE. 

9.1 GENERAL. In addition to the requirements of 4.1 to 4.33, the design of all areas used for 
business transactions with the public shall comply with 7. 

7.2 SERVICE COUNTERS. Where service counters exceeding 36 In (915 mm) in height are provided 
for standing sales or distribution of goods to the public, an auxiliary counter or a portion of the main 
counter shall be provided with a maximum height of between 28 in to 34 In (710 mm to 865 mm) 
above the floor In compliance with 4.32.4. 

7.3 CHECK-OUT AISLES. At least one accessible check-out aisle shall be provided In buildings or 
facilities with check-out aisles. Clear aisle width shall comply with 4.2.1 and maximum adjoining 
counter height shall not exceed 36 In (915 mm) above the floor. 

7.4 SECURITY BOLLARDS. Any device used to prevent the removal of shopping carts from store 
premises shall not prevent access or egress to those In wheelchairs. An alternate entry that Is equally 
convenient to that provided for the ambulatory population is acceptable. 

8. LIBRARIES. 

8.1 GENERAL. In addition to the requirements of 4.1 to 4.33, the design of all public areas of a 
library shall comply with 8, Including reading and study areas, stacks, reference rooms, reserve areas, 
and special facilities or collections. As provided, elements such as public toilet rooms, telephones, and 
parking shall be accessible. 

8.2 READING AND STUDY AREAS. At least 5 percent or a minimum of one of each element of fixed 
APeatlng, tables, or study carrels shall comply with 4.2 and 4.32. Clearances between fixed accessible 
W'ables and study carrels shall comply with 4.3. 
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S.3 CHECK-OUT AREAS. At least one lane at each check-out area shall comply with 4.32. Any traffic 
control or book security gates or turnstiles shall comply with 4.13. 

S.4 CARD CATALOGS. Minimum clear aisle space at card catalogs, magazine displays, or reference 
stacks shall comply with Elg. 55. Maximum reach height shall comply with 4.2, with a height of 48 In 
( 1370 mm) preferred, Irrespective of reach allowed. 

S.5 STACKS. Minimum clear aisle width between stacks shall comply with 4.3, with a minimum clear 
aisle width of 42 In (1065 mm) preferred where possible. Shelf height In stack areas Is unrestricted 
(see Fig. 56). 

9. POSTAL FACILITIES. 

9.1 GENERAL. In addition to the requirements of 4.1 to 4.33, the design of U.S. postal facilities shall 
comply with the requirements of 9. In addition, employee toilet rooms, water fountains, lunchrooms, 
lounges, attendance-recording equipment, medical treatment rooms, emergency signals, and switches 
and controls shall be made accessible or adaptable In accordance with the requirements of these 
standards. 

9.2* POST OFFICE LOBBIES. Where writing desks or tables are provided, a minimum of at least one 
writing desk or table that complies with 4.32 must be provided. Clear passageways In front of 
customer service counters shall be not less than 48 In (1220 mm) clear width to permit maneuvering 
of a wheelchair. Letter drops shall be mounted at heights that comply with 4.2. 

(1) All fixed partitions must be Installed to withstand a 250-pound force applied at any point and from 
any direction. Avoid designs that call for, or may necessitate, non-fixed partitions In circulation routes 
of handicapped people. 

(2) Walls where handrails are provided for handicapped people must be capable of supporting 
handrails designed to support a 250-pound pull force In any direction. 

9.3 SELF-SERVICE POSTAL CENTER. Parcel post depositories, stamp vending machines, multl
commodlty vending machines, and currency-coin changing machines shall be Installed so that the 
operating mechanisms of all machines comply with 4.2 and 4.27. All mechanisms must be Installed to 
permit close parallel approach by a wheelchair user. · 

9.4 POST OFFICE BOXES. At least 5 percent of the post office boxes In a facility shall be accessible 
to wheelchair users. The total number of accessible post office boxes provided shall Include a 
representative number of each of the standard USPS boxes currently being Installed. Accessible post 
office boxes shall be located In the second or third set of modules from the floor, approximately 12 In 
to 36 In (305 mm to 915 mm) above the finished floor. Aisles between post office boxes shall be a 
minimum of 66 In (1675 mm) clear width. 

9.5 LOCKER ROOMS. Lockers In easily accessible areas must be provided for use by handicapped 
people. When double-tier lockers are used, only the bottom row of lockers may be assigned for use by 
wheelchair users. When full length lockers are used all hooks, shelves, etc., Intended for use by 
people In wheelchairs shall be located no higher than 48 In (1220 mm) above the finished floor. 
Lockers Intended for use by handicapped people shall be equipped with latches and latch handles that 
comply with 4.27. Unobstructed aisle space In front of lockers used by handicapped people shall be a 
minimum of 42 In (1065 mm) clear width. 

9.6 ATTENDANCE-RECORDING EQUIPMENT. Time clocks, card racks, log books, and other work 
assignment or attendance-recording equipment used by people In wheelchairs must be Installed at a 
height no more than 48 In (1220 mm) above the finished floor. Counter space at check-In areas must 
be no more than 36 In (915 mm) above the finished floor. 
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.PPENDIX 

This appendix contains additional information that should help the designer to understand the 
minimum requirements of the standard or to design buildings or facilities for greater accessibility. The 
paragraph numbers correspond to the sections or paragraphs of the standard to which the material 
relates and are therefore not consecutive (for example, A4.2.1 contains additional information 
relevant to 4.2.1). Sections for which additional material appears In this appendix have been Indicated 
by an asterisk. 

A4.2 SPACE ALLOWANCES AND REACH RANGES. 

A4.2.1 WHEELCHAIR PASSAGE WIDTH. 

( 1) Space Requl rements for Wheelchairs. Most wheelchair users need a 30 In (760 mm) clear opening 
width for doorways, gates, and the like, when the latter are entered head-on. If the wheelchair user Is 
unfamiliar with a building, If competing traffic Is heavy, If sudden or frequent movements are needed, 
or If the wheelchair must be turned at an opening, then greater clear widths are needed. For most 
situations, the addition of an Inch of leeway on either side Is sufficient. Thus, a minimum clear width 
of 32 In (815 mm) will provide adequate clearance. However, when an opening or a restriction In a 
passageway Is more than 24 In (610 mm) long, It Is essentially a passageway and must be at least 36 
In (915 mm) wide. 

(2) Space Requirements for Use of Walking Aids. Although people who use walking aids can maneuver 
through clear width openings of 32 in (815 mm), they need 36 In (915 mm) wide passageways and 
walks for comfortable gaits. Crutch tips, o~en extending down at a wide angle, are a hazard In narrow 

a>assageways where they might not be seen by other pedestrians. Thus, the 36 In (915 mm) width 
~rovldes a safety allowance both for the disabled person and for others. 

(3) Space Requirements for Passing. Able-bodied people In winter clothing, walking straight ahead 
with arms swinging, need 32 In (815 mm) of width, which Includes 2 in (SO mm) on either side for 
sway, and another 1 In (25 mm) tolerance on either side for clearing nearby objects or other 
pedestrians. Almost all wheelchair users and those who use walking aids can also manage within this 
32 In (815 mm) width for short distances. Thus, two streams of traffic can pass In 64 In (1625 mm) In 
a comfortable flow. Sixty Inches (1525 mm) provide a minimum width for a somewhat more restricted 
flow. If the clear width Is less than 60 In (1525 mm), two wheelchair users will not be able to pass but 
wlll·have to seek a wider place for passing. Forty-eight Inches (1220 mm) Is the minimum width 
needed for an ambulatory person to pass a nonambulatory or semiambulatory person. Within this 48 
In (1220 mm) width, the ambulatory person will have to twist to pass a wheelchair user, a person with 
a seeing eye dog, or a semlambulatory person. There will be little leeway for swaying or missteps (see 
Fig.._Al). 

A4.2.3 WHEELCHAIR TURNING SPACE. This standard specifies a minimum space of 60 In (1525 
mm) diameter for a pivoting 180-degree turn of a wheelchair. This space Is usually satisfactory for 
turning around, but many people will not be able to turn without repeated tries and bumping Into 
surrounding objects. The space shown In flg~ will allow most wheelchair users to complete U-turns 
without d lfflcu lty. 

A4.2.4 CLEAR FLOOR OR GROUND SPACE FOR WHEELCHAIRS. The wheelchair and user shown 
In Fig. A3represent typical dimensions for a large adult male. The space requirements In this standard 
are based upon maneuvering clearances that will accommodate most larger wheelchairs. E!9~ 

-A~provldes a uniform reference for design not covered by this standard. 

A4.2.5 &. A4.2.6 REACH. Reach ranges for persons seated In wheelchairs may be further clarified by 
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flg. A3(!l).. These drawings approximate In the plan view Information shown In Figd, s_, and §In 
other views. 

A.4.3 ACCESSIBLE ROUTE. 

A4.3.1 GENERAL. 

(1) Travel Distances. Many disabled person can move at only very slow speeds; for many, traveling 
200 ft (61 m) could take about 2 minutes. This assumes a rate of about 1.5 ft/s ( 455 mm/s) on level 
ground. It also assumes that the traveler would move continuously. However, on trips over 100 ft (30 
m), disabled people are apt to rest frequently, which substantially Increases their trip times. Resting 
periods of 2 minutes for every 100 ft (30 m) can be used to estimate travel times for people with 
severely limited stamina. In Inclement weather, slow progress and resting can greatly Increase a 
disabled person's exposure to the elements. 

(2) Sites. Level, Indirect routes or those with running slopes lower than 1 :20 can sometimes provide 
more convenience than direct routes with maximum allowable slopes or with ramps. 

A4.3.10 EGRESS. In buildings where physically handicapped people are regularly employed or are 
residents, an emergency management plan for their evacuation also plays an essential role In fire 
safety. 

A4.4 PROTRUDING OBJECTS. 

A4.4.1 GENERAL. Gulde dogs are trained to recognize and avoid hazards. However, most people with 
severe Impairments of vision use the long cane as an aid to mobility. The two principal cane 
techniques are the touch technique, where the cane arcs from side to side and touches points outside 
both shoulders; and the diagonal technique, where the cane Is held In a stationary position diagonally 
across the body with the cane tip touching or just above the ground at a point outside one shoulder 
and the handle or grip extending to a point outside the other shoulder. The touch technique is used 
primarily In uncontrolled areas, whlle the diagonal technique Is used primarily In certain limited, 
controlled, and familiar environments. Cane users are often trained to use both techniques. 

Potential hazardous objects are noticed only If they fall within the detection range of canes (see .E.i.g. 
M). Visually Impaired people walking toward an object can detect an overhang If Its lowest surface is 
not higher than 27 In (685 mm). When walking alongside projecting objects, they cannot detect 
overhangs. Since proper cane and guide dog techniques keep people away from the edge of a path or 
from walks, a slight overhang of no more than 4 In (100 mm) Is not hazardous. 

A4.S GROUND AND FLOOR SURFACES. 

A4.S.1 GENERAL. Ambulant and semlambulant people who have difficulty maintaining balance and 
those with restricted gaits are particularly sensitive to slipping and tripping hazards. For such people, 
a stable and regular surface Is necessary for safe walking, particularly on stairs. Wheelchairs can be 
propelled most easily on surfaces that are hard, stable, and regular. Soft, loose surfaces such as shag 
carpet, loose sand, and wet clay, and Irregular surfaces, such as cobblestones, can significantly 
Impede wheelchair movement. 

Slip resistance Is based on the frictional force necessary to keep a shoe heel or crutch tip from sllpplng 
on a walking surface under the conditions of use likely to be found on the surface. Although It Is 
known that the static coefficient of friction ls the basis of slip resistance, there Is not as yet a generally 
accepted method to evaluate the slip resistance of walking surfaces. 

cross slopes on walks and ground or floor surfaces can cause considerable difficulty In propell\ng a 
wheelchair In a straight llne. 
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A4.S.3 CARPET. Much more needs to be done In developing both quantitative and qualitative criteria 
for carpeting. However, certain functional characteristics are well established. When both carpet and 

ar,addlng are used, It Is desirable to have minimum movement (preferably none) between the floor and 
Whe pad and the pad and the carpet, which would allow the carpet to hump or warp. In heavily 

trafficked areas, a thick soft (plush) pad or cushion, particularly :In combination with long carpet pile, 
makes It difficult for Individuals In wheelchairs and those with other ambulatory disabilities to get 
about. This should not preclude their use In specific areas where traffic Is light. Firm carpeting can be 
achieved through proper selection and combination of pad and carpet, sometimes with the elimination 
of the pad or cushion, and with proper Installation. 

A4.6 PARKING AND PASSENGER LOADING ZONES. 

A4.6.3 PARKING SPACES. High-top vans, which disabled people or transportation services often 
use, require higher clearances In parking garages than automobiles. When optional van spaces are 
provided within a garage, only the spaces themselves and a vehicle route to them require the 
specified clearances. 

A4.6.4 SIGNAGE. Signs designating parking places for disabled people can be seen from a driver's 
seat If the signs are mounted high enough above the ground and located at the front of a parking 
space. 

A4.8 RAMPS. 

A4.8.1 GENERAL. Ramps are essential for wheelchair users if elevators or lifts are not available to 
connect .different levels. However, some people who use walking aids have difficulty with ramps and 
prefer sta I rs. 

~4.8.2 SLOPE AND RISE. The ability to manage an Incline is related to both Its slope and Its length. 
9\theelchair users with disabilities affecting arms or with low stamina have serious difficulty using 

Incl Ines. Most ambulatory people and most people who use wheelchairs can manage a slope of 1: 16. 
Many people cannot manage a slope of 1: 12 for 30 ft (9 m). Many people who have difficulty 
negotiating very long ramps at relatively shallow slopes can manage very short ramps at steeper 
slopes. 

A4.8.S HANDRAILS. The requirements for stair and ramp handrails In this standard are for adults. 
When children are principal users In a building or facility, a second set of handrails at an appropriate 
height can assist them and aid In preventing accidents. 

A4.10 ELEVATORS. 

A4.10.6 DOOR PROTECTIVE AND REOPENING DEVICE. The required door reopening device would 
hold the door open for 20 seconds If the doorway remains unobstructed. After 20 seconds, the door 
may begin to close. However, If designed in accordance with ANSI Al 7 .1-1978, the door closing 
movement could still be stopped If a person or object exerts sufficient force at any point on the door 
edge. 

A4.1D.7 DOOR AND SIGNAL TIMING FOR HALL CALLS. This paragraph allows variation In the 
location of call buttons, advance time for warning signals, and the door-holding period used to meet 
the time requirement. 

A4.1D.12 CAR CONTROLS. Industry-wide standardization of elevator control panel design would 
· make all elevators significantly more convenient for use by people with severe visual Impairments. 

en many cases, It will be possible to locate the highest control on elevator panels with 48 In (1220 
mm) from the floor. 
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A4.10.13 CAR POSITION INDICATORS. A special button may be provided that would activate the 
audible signal within the given elevator only for the desired trip, rather than maintaining the audible 
signal In constant operation. 

A4.10.14 EMERGENCY COMMUNICATIONS. A device that required no handset Is easier to use by 
people who have difficulty reaching. 

A4.11 PLATFORM LIFTS. Platform lifts Include porch lifts and other devices used for short-distance, 
vertical transportation of people In wheelchairs. At the present time, generally recognized safety 
standards for such lifts have not been developed. Care should be taken In selecting and Installing lifts 
to ensure that they are free from hazards to users or to other Individuals who may be_ In the vicinity 
where they are being operated. 

A4.13 DOORS. 

A4.13.8 THRESHOLDS AT DOORWAYS. Thresholds and surface height changes In doorways are 
particularly Inconvenient for wheelchair users who also have low stamina or restrictions In arm 
movement, because complex maneuvering Is required to get over the level change while operating the 
door. 

A4.13.9 DOOR HARDWARE. Some disabled persons must push against a door with their chair or 
walker to open It. Applied klckplates on doors with closers can reduce required maintenance by 
withstanding abuse from wheelchairs and canes. To be effective, they should cover the door width, 
less approximately 2 In (51 mm), up to a height of 16 In (405 mm) form Its bottom edge and be 
centered across the top. 

A4.13.10 DOOR CLOSERS. Closers with delayed action features give a person more time to 
maneuver through doorways. They are particularly useful on frequently used interior doors such as 
entrances to toilet rooms. 

A4.13.11 DOOR OPENING FORCE. Although most people with dlsabllltles can exert at least 5 lbf 
(22.2N), both pushing and pulling from a stationary position, a few people with severe dlsabllltles 
cannot exert even 3 lbf (13.3N). Although some people cannot manage the allowable force In this 
standard and many others have difficulty, door closers must have certain minimum closing forces to 
close doors satisfactorily. Forces for pushing or pulling doors open are measured with a push-pull 
scale under the following conditions: 

(1) Hinged doors: Forced applied perpendicular to the door at the door opener or 30 In (760 mm) 
from the hinged side, whichever Is farther from the hinge. 

(2) Sliding or folding doors: Force applied parallel to the door at the door pull or latch. 

(3) Application of force: Apply force gradually so that the applied force does not exceed the resistance 
of the door. 

In high-rise buildings, air-pressure differentials may require a modification of this specification In order 
to meet the functional Intent. 

A4.13.12 AUTOMATIC DOORS AND POWER-ASSISTED DOORS. Sliding automatic doors do not 
need guard rails and are more convenient for wheelchair users and visually Impaired people to use. If 
slowly opening automatic doors can be reactuated before their closing cycle Is completed, they will be 
more convenient In busy doorways. 

A4.15 DRINKING FOUNTAINS AND WATER COOLERS. 
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A4.15.2 Drinking fountains with two spouts can assist both handicapped people and those people who 
find It difficult to bend over. 

e.4.16 WATER CLOSETS. 

A4.16.3 HEIGHT. Preferences for toilet seat heights vary considerably among disabled people. Higher 
seat heights may be an advantage to some ambulatory disabled people but a disadvantage for 
wheel chair users and others. Toilet seats 18 in ( 455 mm) high seem to be a reasonable compromise. 
Thick seats and filler rings are available to adapt standard fixtures to these requirements. 

A4.16.4 GRAB BARS. Fig. AS(a) and (.b_)show the diagonal and side approaches most commonly 
used to transfer from a wheel chair to a water closet. Some wheelchair users can transfer from the 
front of the tol let, while others use a 90-degree approach. Most people who use the two additional 
approaches can also use either the diagonal approach or the side approach. 

A4.16.5 FLUSH CONTROLS. Flush valves and related plumbing can be located behind walls or to the 
side of the toilet, or a toilet seat lid can be provided If plumbing fittings are directly behind the toilet 
seat. Such designs reduce the chance of Injury and Imbalance caused by leaning back against the 
fittings. Flush controls for tank-type toilets have a standardized mounting location on the left side of 
the tank (facing the tank). Tanks can be obtained by special order with controls mounted on the right 
side. If administrative authorities require flush controls for flush valves to be located In a position that 
conflicts with the location of the rear grab bar, then that bar may be split or shifted toward the wide 
side· of the toilet area . 

.... 
A4.17 TOILET STALLS. 

A4.1-7.5 DOORS. To make It easier for wheelchair users to close toilet stall doors, doors can be 
Airovlded with closers, spring hinges, or a pull bar mounted on the Inside surface of the door near the 
-Inge side. 

A4.19 LAVATORIES AND MIRRORS. 

A4.19.6 MIRRORS. If mirrors are to be used by both ambulatory people and wheelchair users, then 
they must be at least 74 In ( 1880 mm) high at their topmost edge. A single full length mirror can 
accommodate all people, Including children. 

A4.21 SHOWER STALLS. 

A4.21.1 GENERAL. Shower stalls that are 36 In by 36 in (915 mm by 915 mm) wide provide 
additional safety to people who have difficulty maintaining balance because all grab bars and walls are 
within easy reach. Seated people use the walls of 36 In by 36 In (915 mm by 915 mm) showers for 
back support. Shower stalls that are 60 In (1525 .mm) wide and have no curb may Increase usability of 
a bathroom by wheelchair users because the shower area provides additional maneuvering space. 

A4.23 BATHROOMS, BATHING FACILITIES, AND SHOWER ROOMS. 

A4.23.9 MEDICINE CABINETS. Other alternatives for storing medical and personal care Items are 
very useful to disabled people. Shelves, drawers, and floor-mounted cabinets can be provided within 
the reach ranges of disabled people. 

A4.26 HANDRAILS, GRAB BARS, AND TUB AND SHOWER SEATS. 

a4.26.1 GENERAL. Many disabled people rely heavily upon grab bars and handrails to maintain 
balance and prevent serious falls. Many people brace their forearms between supports and walls to 
give them more leverage and stability In maintaining balance or for lifting. The maximum grab bar 
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clearance of 1-1/2 In (38 mm) required In this standard Is a safety clearance to prevent Injuries from 
arms slipping through the opening. It also provides adequate gripping room. · 

A4.26.2 SIZE AND SPACING OF GRAB BARS AND HANDRAILS. This specification allows for 
alternate shapes of hand rails as long as they allow an opposing grips similar to that provided by a 
circular section of 1-1/4 In to 1-1/2 In (32 mm to 38 mm). · 

A4.27 CONTROLS AND OPERATING MECHANISMS. 

A4.27.3 HEIGHT. Fig. A6 further Illustrates mandatory and advisory control mounting height 
provision for typical equipment. Note distinction between built-In equipment (considered real 
property) and movable equipment (considered chattel, and not covered by the Architectural Barriers 
Act of 1968). 

A4.28 ALARMS. 

A4.28.2 AUDIBLE ALARMS. Aud Ible emergency signals must have an Intensity and frequency that 
can attract the attention of Individuals who have partial hearing loss. People over 60 years of age 
generally have difficulty perceiving frequencies higher than 10,000 Hz. 

A4.28.3 VISUAL ALARMS. The specifications In this section do not preclude the use of zoned or 
coded alarm systems. In zoned systems, the emergency exit lights In an area will flash whenever an 
audible signal rings In the area. 

A4.28.4 AUXILIARY ALARMS. Locating visual emergency alarms In rooms where deaf Individuals 
may work or reside alone can ensure that they will always be warned when an emergency alarm Is 
activated. To be effective, such devices must be located and oriented so that they will spread signals 
and reflections throughout a space or raise the overall light level sharply. The amount and type of 
light necessary to wake a deaf person from a sound sleep In a dark room will vary dependl ng on a 
number of factors, Including the size and configuration of the room, the distance between the source 
and the person, whether or not the light flashes, and the cycle of flashing. A 150-watt flashing bulb 
can be effective under some conditions. Certain devices currently available are designed specifically as 
visual alarms for deaf people. Deaf people may not need accesslblllty features other than the 
emergency alarm connections and communications devices. Thus, rooms In addition to those 
accessible from wheelchair users also should be equipped with emergency visual alarms or 
connections. 

A4.29 TACTILE WARNINGS. 

A4.29.2 TACTILE WARNINGS ON WALKING SURFACES. (Reserved). 

A4.29.3 TACTILE WARNINGS ON DOORS TO HAZARDOUS AREAS. Tactile signals for hand 
reception are useful If It Is certain that the signals will be touched. 

A4.29.S TACTILE WARNINGS AT HAZARDOUS VEHICULAR AREAS. (Reserved). 

A4.29.6 TACTILE WARNINGS AT REFLECTING POOLS. (Reserved) 

A4.29.7 STANDARDIZATION. Too many tactile warnings or lack of standardization weakens their 
usefulness. Tactile signals can also be visual signals to guide dogs, since dogs can be trained to 
respond to a large variety of visual cues. 

A.4.30 SIGNAGE. 
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A4.30.1 GENERAL. In building complexes where finding locations Independently on a routine basis 
may be a necessity (for example, college campuses), tactile maps or prerecorded Instructions can be 

'8fery helpful to visually Impaired people. Several maps and auditory instructions have been developed 
~nd tested for specific applications. The type of map or Instructions used must be based on the 

Information to be communicated, which depends highly on the type of buildings or users. 

Landmarks that can easily be distinguished by visually Impaired Individuals are useful as orientation 
cues. Such cues include changes In Illumination level, bright colors, unique patterns, wall murals, 
location of special equipment, or other architectural features (for example, an exterior view). 

Many people with disabilities have limitations In movement of their head and reduced peripheral 
vision. Thus, signage positioned perpendicular to the path of travel Is easiest for them to notice. 
People can generally distinguish slgnage within an angle of 30 degrees of either side of the centerline 
of their face without moving their head. 

A4.30.2 CHARACTER PROPORTION. The legibility of printed characters Is a function of the viewing 
distance, character height, the ratio of the stroke width to the height of the character, the contrast of 
color between character and background, and print font. The size of characters must be based upon 
the Intended viewing distance. A severely nearsighted person may have to be much closer to see a 
character of a given size accurately than a person with normal visual acuity. 

A4.30.3 COLOR CONTRAST. The greatest readability Is usually achieved through the use of llght-
colored characters or symbols on a dark background. · 

A4.30.4 RAISED OR INDENTED CHARACTERS OR SYMBOLS. Signs with descriptive materials 
about public buildings, monuments, and objects of cultural Interest can be raised or Incised letters. 
However, a sighted guide or audio-tape device Is often a more effective way to present such 

A.nformatlon. Raised characters are easier to feel at small sizes and are not susceptible to maintenance 
Wiroblems as are Indented characters, which can fill with dirt, cleaning compounds, and the like. 

Braille characters can be used In addition to standard alphabet characters and numbers. Placing braille 
characters to the left of standard characters makes them more convenient to read. Standard dot 
sizing and spacing as used In braille publications are acceptable. Raised borders around raised 
characters can make them confusing to read unless the border Is set far away from the characters. 

A4.31 TELEPHONES. 

A4.31.3 MOUNTING HEIGHT. In localities where the dial-tone first system Is In operation, calls can 
be placed at a coin telephone through the operator without inserting coins. The operator button Is 
located at a height of 46 In (1170 mm) If the coin slot of the telephone is at 54 In (1370 mm) .. 

A generally available public telephone with a coin slot mounted lower on the equipment would allow 
universal Installation of telephones at a height of 48 In (1220 mm) or less to all operable parts 

A4.31.5 EQUIPMENT FOR HEARING IMPAIRED PEOPLE. Other aids for people with hearing 
Impairments are telephones, teleprinter, and other telephonic devices that can be used to transmit 
printed messages through telephone lines to a teletype printer or television monitor. 

A4.32 SEATING, TABLES, AND WORK SURFACES. 

A4.32.4 HEIGHT OF WORK SURFACES. Different types of work require different work surface 
Melghts for comfort and optimal performance. Light detailed work such as writing requires a work 
~urface close to elbow height for a standing person. Heavy manual work such as rolling dough 

requires a work surface height about 10 In (255 mm) below elbow height for a standing person. The 
principle of a high work surface height for light detailed work and a low work surface for heavy manual 
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work also applies for seated persons; however, the limiting condition for seated manual work Is 
clearance under the work surface. 

Table Al shows convenient work surface heights for seated persons·. The great variety of heights for 
comfort and optimal performance Indicates a need for alternatives or a compromise In height If people 
who stand and people who sit will be using the same counter area. 

A4.33 ASSEMBLY AREAS. 

A4.33.2 SIZE OF WHEELCHAIR LOCATIONS. Spaces large enough for two wheelchairs allow 
people who are coming to a performance together to sit together. 

A4.33.3 PLACEMENT OF WHEELCHAIR LOCATIONS. The location of wheelchair areas can be 
planned so that a variety of positions within.the seating area are provided. This will allow choice In 
viewing and price categories. 

A4.33.6 PLACEMENT OF LISTENING SYSTEMS. A distance of 50 ~ (15 m) allows a person to 
distinguish performers' facial expressions. 

Table Al -- Convenient Heights of Work Surfaces for Seated People* 

Conditions of Use Short Women Tall Men 
In mm In mm 

Seated In a wheelchair: Manual work: 26 
Desk or removable armrests 

660 30 760 

Fixed, full-size armrests** 32*** 815 32*** 815 
Light, detailed work: 29 735 34 865 
Desk or removable armrests 
Fixed, full-size armrests** 32*** 815 34 865 
Seated In a 16-ln ( 405-mm) 

-high chair: 26 660 27 685 

Manua I work · 
Light, detailed work 28 710 31 785 

*All dimensions are based on a work-surface thickness of 1-1/2 in (38 
mm) and a clearance of 1-1/2 in (38 mm) between legs and the underside 
of a work surface. 

**This type of wheelchair arm does not interfere with the positioning of a 
wheelchair under a work surface. 

* * * This dimension is limited by the height of the armrests: a lower 
height would be preferable. Some people in this group prefer lower .work 
surfaces, which require positioning the wheelchair back from the edge of 
the counter. 

A4.33.7 TYPES OF LISTENING SYSTEMS. A listening system that can be used from any seat In a 
seating area Is the most flexible way to meet this specification. Earphone jacks with variable volume 
controls can benefit only people who have slight hearing losses and do not help people with hearing 
aids. At the present time, audio loops are the most feasible type of l\stenlng system for people who 
use hearing aids, but people without hearing aids or those with hearing aids not equipped with 
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Inductive pickups cannot use them. Loops can be portable and moved to various locations within a 
room. Moreover, for little cost, they can serve a large area within a seating area. Radio frequency 

•

ystems can be extremely effective and Inexpensive. People without hearing aids can use them, but 
eople with hearing aids need custom-designed equipment to use them as they are presently 

designed. If hearing aids had a jack to allow a by-pass of microphones, then radio frequency systems 
would be suitable for people with and without hearing aids. Some listening systems may be subject to 
Interference from other equipment and feedback from hearing aids of people who are using the 
systems. Such Interference can be controlled by careful engineering design that anticipates feedback 
and sources of Interference In the surrounding area. 

A4.34 DWELLING UNITS. 

A4.34.2 MINIMUM REQUIREMENTS. Handicapped people who live in accessible dwelling units of 
multifamily buildings or housing projects will want to participate in all on-site social activities, 
Including visiting neighbors in their dwelling units. Hence, any circulation paths among all dwelling 
units and among all on-site facilities should be as accessible as possible. An accessible second exit to 
dwelling units provides an extra margin of safety In a fire. 

A4.34.5 BATHROOMS. Although not required by these specifications, It Is Important to lnsta II grab 
bars at toilets, bathtubs, and showers If It Is known that a dwelling unit will be occupied by elderly or 
severely disabled people. 

A4.34.6 KITCHENS. 

A4.34.6.1 CLEARANCE. The minimum clearances provide satisfactory maneuvering spaces for 
wheelchairs only If cabinets are removed at the sink. 

*'4.34.6.5 SINK. Insta lllng a sink with a drain at the rear so that plumbing Is as close to the wall as 
9>osslble can provide additional clear knee space for wheelchair users. 

A4.34.6.6 RANGES AND COOKTOPS. Although not required for minimum accesslblllty, countertop 
range units In a counter with adjustable heights can be an added convenience for wheelchair users. 

A4.34.6.7 OVENS. Countertop or wall-mounted ovens with side-opening doors are easier for people 
In wheelchairs to use. Clear spaces at least 30 In (760 mm) wide under counters at the side of ovens 
are an added convenience. The pullout board or fixed shelf under side-opening oven doors provides a 
resting place for heavy Items being moved from the oven to a counter. 

A4.34.6.8 REFRIGERATOR/FREEZERS. Side-by-side refrigerator/freezers provide the most usable 
freezer compartments. Locating refrigerators so that their doors can swing back 180 degrees Is more 
convenient for wheelchair users. 

A4.34.6.10 KITCHEN STORAGE. Full height cabinets or tall cabinets can be provided rather than 
cabinets mounted over work counters. Additional storage space located conveniently adjacent to 
kitchens can be provided to make up for space lost when cabinets under counters are removed. 

A9. POSTAL FACILITIES. 

A9.2 POST OFFICE LOBBIES. Furniture as chattel Is not cover.ed under the Architectural Barriers Act 
of 1968, but the requirements for lobby furniture and equipment are Imposed by the United States 
Postal Service for greater accessibility In Its customer lobbies. 

Note: Unedited copies of the American National Standards Institute standard, All?.1-1980, 
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"Specifications for Making Buildings and Facilities Accessible to and Usable by Physically Handicapped 
People," are available from the American National Standards Institute, Inc., 1430 Broadway, New 
York, New York 10018. 

THE ARCHITECTURAL BARRIERS ACT 

(Public Law 90-480) of August 12, 1968 

AS AMENDED THROUGH 1984 

42 U.S.C. Section 4151 et seq. 

An Act to insure that certain buildings financed with Federal funds are so designed and constructed as 
to be accessible to the physically handicapped. 

Be It enacted by the Senate and House of Representatives of the United States of America In Congress 
assembled, That, as used In this Act, the term "building" means any building or facility (other than (A) 
a privately owned residential structure not leased by the Government for subsidized housing programs 
and (B) any building or facility on a military Installation designed and constructed primarily for use by 
able bodied military personnel) the Intended use for which either will require that such building or 
facility be accessible to the public, or may result In employment or residence therein of physically 
handicapped persons, which building or facility Is -

(1) to be constructed or altered by or on behalf of the United States; 

(2) to be leased In whole or In part by the United States after August 12, 1968; [Note: A 1976 
amendment, Public Law 94-541, deleted the following words from the end of section 2: "after 
construction or alteration In accordance with plans and specifications of the United States." Section 
202 of Public Law 94-541states that the amendment applies to "every lease entered Into on or after 
January 1, 1977, Including any renewal of a lease entered Into before such a date which renewal ls on 
or after such date." Regulations at 43 Fed. Reg. 16478 (April 19, 1978) amending 41 C.F.R. Section 
101-19.6.] 

(3) to be financed In whole or In part by a grant or a loan made by the United States after August 12, 
1968, If such building or facility Is subject to standards for design, construction, or alteration Issued 
under authority of the law authorizing such grant or loan; or 

(4) to be constructed under authority of the National Capital Transportation Act of 1960, the National 
Capital Transportation Act of 1965, or title III of the Washington Metropolitan Area Transit Regulation 
Compact. 

SEC. 2 The Administrator of General Services, In consultation with the Secretary of Health and Human 
Services, shall prescribe standards for the design, construction, and alteration of buildings (other than 
residential structures subject to this Act and buildings, structures, and facllltles of the Department of 
Defense and of the United States Postal Service subject to this Act) to Insure whenever possible that 
physically handicapped persons will have ready access to, and use of, such buildings. 

SEC. 3 The secretary of Housing and Urban Development, In consultation with the Secretary of Health 
and Human Ser\llces shall prescribe standards for the design, construction, and alteration of buildings 
which are residential' structures subject to this Act to Insure whenever possible that physically 
handicapped persons will have ready access to, and use of, such buildings. 
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SEC. 4 The Secretary of Defense, In consultation with the Secretary of Health and Human Services, 
shall prescribe standards for the design, construction, and alteration of buildings, structures, and 

Aacllltles of the Department of Defense subject to this Act to Insure whenever possible that physically 
•• andlcapped persons will have ready access to, and use of, such buildings. 

SEC. 4a The United States Postal Service, In consultation with the Secretary of Health and Human 
Services, shall prescribe such standards for the design, construction, and alteration of Its buildings to 
Insure whenever possible that physically handicapped persons will have ready access to, and use of, 
such buildings. 

SEC. 5 Every building designed, constructed, or altered after the effective date of a standard Issued 
under this Act which is applicable to such building, shall be designed, constructed, or altered In 
accordance with such standard. 

SEC. 6 The Administrator of General Services, with respect to standards issued under section 2 of this 
Act, and the Secretary of Housing and Urban Development, with respect to standards issued under 
section 3 of this Act, and the Secretary of Defense, with respect to standards Issued under section 4 of 
this Act, and the United States Postal Service, with respect to standards Issued under section 4a of 
this Act -

(1) Is authorized to modify or waive any such standard, on a case-by-case basis, upon application 
made by the head of the department, agency, or Instrumentality of the United States concerned, and 
upon a determination by the Administrator or Secretary, as the case may be, that such modification or 
waiver Is clearly necessary, and 

(2) shall establish a system of continuing surveys and Investigations to Insure compliance with such 
standards. 

-EC. 7(a) The Administrator of General Services shall report to Congress during the first week of 
January of each year on his activities and those of other departments, agencies, and Instrumentalities 
of the Federal Government under this Act during the preceding fiscal year Including, but not limited to, 
standards Issued, revised, amended, or repealed under this Act and all case-by-case modifications, 
and waivers of such standards during such year. 

(b) The Architectural and Transportation Barriers Compliance Board established by section 502 of the 
Rehabilitation Act of 1973 (Public Law 93-112) shall report to the Public Works and Transportation 
Committee of the House of Representatives and the Public Works Committee of the Senate during the 
first week of January of each year on Its activities and actions to insure compliance with the standards 
prescribed under this Act. 
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fl~URJ;UJl!.D.EK 
APPENDIX 

1. PURPOSE. 

This document contains scoping and technical requirements for accessibility to buildings and facilities by Individuals 
with dlsabllltles under the Americans with Disabilities Act (ADA) of 1990. These scoping and technical requirements 
are to be applied during the design, construction, and alteration of buildings and facilities covered by titles II and III 
of the ADA to the extent required by regulations Issued by Federal agencies, Including the Department of Justice and 
the Department of Transportation, under the ADA. 

The Illustrations and text of ANSI All 7 .1-1980 are reproduced with permission from the American National 
Standards Institute. 

Paragraphs marked with an asterisk have related, nonmandatory material In the ARrumfilx. In the Appendix, the 
corresponding paragraph numbers are preceded by an A. 

2. GENERAL. 

2.1 Provisions for Adults and Children. The specifications In these guidelines are based upon adult dimensions 
and anthropometrics. These guidelines also contain alternate specifications based on children's dimensions and 
anthropometrics for drinking fountains, water closets, toilet stalls, lavatories, sinks, and fixed or built-In seating and 
tables. 

2.2* Equivalent Facilitation. Departures from particular technical and scoping requirements of this guideline by 
the use of other designs and technologies are permitted where the alternative designs and technologies used will 
provide substantially equivalent or greater access to and usability of the facility. ARRendjx Npte 

2.3 Incorporation by Reference. 

2.3.1 General; The publicatlons listed In 2.3.2 are Incorporated by reference In this document. The Director of the 
Federal Register has approved these materials for Incorporation by reference In accordance with 5U.S.C. 552(a) and 
1 C.F.R. part 51. Coples of the referenced publications may be Inspected at the Architectural and Transportation 
Barriers Compliance Board, 1331 F Street, NW., Suite 1000, Washington, DC; at the Department of Justice, Civil 
Rights Division, Disability Rights Section, 1425 New York Avenue, NW., Washington, DC; or at the Office of the 
Federal Register, 800 North Capltol Street, NW., Suite 700, Washington, DC. 

2.3.2 Referenced Publications. The specific edition of the publications listed below are referenced In this 
document. Where differences occur between this document and the referenced publications, this document applies. 

2.3.2.1 American Society for Testing and Materials (ASTM) Standards.Coples of the referenced publications 
may be obtained from the American Society for Testing and Materlals, 100 Bar Harbor Drive, West Conshohocken, 
Pennsylvania 19428 (http;/J:ww.w.astm.._o_rg). 

ASTM F 1292-99 Standard Specification for Impact Attenuation of Surface Systems Under and Around 
Playground Equipment (see 15.6. 7.2 Ground Surfaces, Use Zones). 

ASTM F 1487-98 Standard Consumer Safety Performance Specification for Playground Equipment for 
Publlc Use (see 3.5 Definitions, Use Zone). 

ASTM F 1951-99 Standard Specification for Determination of Accessibility of Surface Systems Under and 
Around Playground Equipment (see 15.6.7.1 Ground Surfaces, Accesslblllty). 

2.3.2.2 International Code Council (ICC) Codes. Coples of the referenced publications may be obtained from 
the International Code Council, 5203 Leesburg Pike, Suite 600, Falls Church, VA 2204-3401 

(btt1ulLw.w.w.ini~®!M~rg). 
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International Building Code 2000 (see 15.3.J.2 Height) . 

. -· MISCELLANEOUS INSTRUCTIONS AND DEFINITIONS. 

• 3.1 Graphic Conventions 
• 3.2 Pimensjonal Tolerances 
• 3.3 Notes 
• ~ .• 4.J:ie11ei::al_Jerrnlno,e1gy 
• ~finltions 

3.1 Graphic Conventions. Graphic conventions are shown In Table 1. Dimensions that are not marked minimum 
or maximum are absolute, unless otherwise Indicated In the text or captions. 

3.2 Dimensional Tolerances. All dimensions are subject to conventional building Industry tolerances for field 
conditions. 

3.3 Notes. The text of these guidelines does not contain notes or footnotes. Additional Information, explanations, 
and advisory materials are located In the Appendix. 

3.4 General Terminology. 

comply with. Meet one or more specifications of these guidelines. 

If, If: .. then. Denotes a specification that applies only when the conditions described are present. 

may: Denotes an option or alternative. 

shall. Denotes a mandatory specification or requirement. 

ehould. Denotes an advisory specification or recommendation. 

3.5 Definitions. 

Access Aisle. 

An accessible pedestrian space between elements, such as parking spaces, seating, and desks, that provides 
clearances appropriate for use of the elements. 

Accessible. 

Describes a site, building, facility, or portion thereof that complies with these guidelines. 

Accessible Element. 

An element specified by these guidelines (for example, telephone, controls, and the like). 

' 
Accessible Route. 

A continuous unobstructed path connecting all accessible elements and spaces of a building or facility. Interior 
accessible routes may Include corridors, floors, ramps, elevators, lifts, and clear floor space at fixtures. 
Exterior accessible routes may Include parking access aisles, curb ramps, crosswalks at vehicular ways, walks, 
ramps, and lifts. 

Accessible Space. 

Space that compiles with these guidelines. 

a,.Adaptabillty. 

"9' The ability of certain building spaces and elements, such as kitchen counters, sinks, and grab bars, to be 
added or altered so as to accommodate the needs of Individuals with or without disabilities or to accommodate 
the needs of persons with different types or degrees of disability. 
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Addition. 

An expansion, extension, or Increase In the gross floor area of a building or facility. 

Administrative Authority. 

A governmental agency that adopts or enforces regulations and guidelines for the design, construction, or 
alteration of buildings and facilities. 

Alteration. 

An alteration Is a change to a building or faclllty that affects or could affect the usability of the building or 
facility or part thereof. Alterations Include, but are not limited to, remodeling, renovation, rehabilitation, 
reconstruct/on, historic restoration, resurfacing of circulation paths or vehicular ways, changes or 
rearrangement of the structural parts or elements, and changes or rearrangement In the plan configuration of 
walls and full-height partitions. Normal maintenance, rerooflng, painting or wallpapering, or changes to 
mechanical and electrical systems are not alterations unless they affect the usability of the building or facility. 

Amusement Attraction. 

Any faclllty, or portion of a faclllty, located within an amusement park or theme park which provides 
amusement without the use of an amusement device. Examples Include, but are not limited to, fun houses, 
barrels, and either attractions without seats. 

Amusement Ride. 

A system that moves persons through a fixed course within a defined area for the purpose of amusement. 

Amusement Ride Seat. 

A seat that Is built-In or mechanically fastened to an amusement ride Intended to be occupied by one or more 
passengers. 

Area of Rescue Assistance. 

An area, which has direct access to an exit, where people who are unable to use stairs may remain 
temporarily In safety to await further Instructions or assistance during emergency evacuation. 

Area of Sport Activity. 

That portion of a room or space where the play or practice of a sport occurs. 

Assembly Area. 

A room or space accommodating a group of Individuals for recreational, educational, political, social, civic, or 
amusement purposes, or for the consumption of food and drink. 

Automatic Door. 

A door equipped with a power-operated mechanism and controls that open and close the door automatically 
upon receipt of a momentary actuating signal. The switch that begins the automatic cycle may be a 
photoelectric device, floor mat, or manual switch (see power-assisted door). 

Boarding Pier. 

A portion of a pier where a boat ts temporarlly secured for the purpose of embarking or disembarking. 

Boat Launch Ramp. 

A sloped surface designed for launching and retrieving trailered boats and other water craft to and from a 
body of water. 

Boat Slip. 

That portion of a pier, main pier, finger pier, or float where a boat Is moored for the purpose of berthing, 
embarking, or disembarking. 
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Building. 

Any structure used and Intended for supporting or sheltering any use or occupancy. 

9:-atch Pool. 

A pool or designated section of a pool used as a terminus for water slide flumes. 

Circulation Path. 

Clear. 

An exterior or Interior way of passage from one place to another for pedestrians, Including, but not limited to, 
walks, hallways, courtyards, stairways, and stair landings. 

Unobstructed. 

Clear Floor Space. 

The minimum unobstructed floor or ground space required to accommodate a single, stationary wheelchair 
and occupant. 

Closed Circuit Telephone. 

A telephone with dedicated line(s) such as a house phone, courtesy phone or phone that must be used to gain 
entrance to a facility. 

Common Use. 

Refers to those Interior and exterior rooms, spaces, or elements that are made available for the use of a 
restricted group of people (for example, occupants of a homeless shelter, the occupants of an office building, 
or the guests of such occupants). 

a.cross Slope. 

W The slope that is perpendicular to the direction of travel (see running slope). 

Curb Ramp. 

A short ramp cutting through a curb or built up to It. 

Detectable Warning. 

A standardized surface feature built in or applied to walking surfaces or other elements to warn visually 
Impaired people of hazards on a circulation path. 

Dwel/lng Unit. 

A single unit which provides a kitchen or food preparation area, In addition to rooms and spaces for living, 
bathing, sleeping, and the like. Dwelling units Include a single family home or a townhouse used as a transient 
group home; an apartment building used as a shelter; guestrooms In a hotel that provide sleeping 
accommodations and food preparation areas; and other similar facilities used on a transient basis. For 
purposes of these guidelines, use of the· term "Dwelling Unit" does not imply the unit Is used as a residence. 

Egress, Means of. 

A continuous and unobstructed way of exit travel from any point in a building or facility to a public way. A 
means of egress comprises vertical and horizontal travel and may Include intervening room spaces, doorways, 
hallways, corridors, passageways, balconies, ramps, stairs, enclosures, lobbies, horizontal exits, courts and . 
yards. An accessible means of egress Is one that compiles with these guidelines and does not Include stairs, 
steps, or escalators. Areas of rescue assistance or evacuation elevators may be Included as part of accessible 
means of egress. 

A.Element. 

'W" An architectural or mechanical component of a building, facility, space, or site, e.g., telephone, curb ramp, 
door, drinking fountain, seating, or water closet. 
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Elevated Play Component. 

A play component that Is approached above or below grade and that Is part of a composite play structure 
consisting of two or more play components attached or functionally linked to create an Integrated unit 
providing more than one play activity. 

Entrance. 

Any access point to a building or portion of a building or facility used for the purpose of entering. An entrance 
Includes the approach walk, the vertical access leading to the entrance platform, the entrance platform Itself, 
vestibules If provided, the entry door(s) or gate(s), and the hardware of the entry door(s) or gate(s). 

Faclllty. 

All or any portion of buildings, structures, site Improvements, complexes, equipment, roads, walks, 
passageways, parking lots, or other real or personal property located on a site. 

Gangway. 

A variable-sloped pedestrian walkway that links a fixed structure or land with a floating structure. Gangways 
which connect to vessels are not Included. 

Golf Car Passage. 

A continuous passage on which a motorized golf car can operate. 

Ground Floor. 

Any occuplable floor less than one story above or below grade with direct access to grade. A bulldlng or faclllty 
always has at least one ground floor and may have more than one ground floor as where a spilt level entrance 
has been provided or where a building Is built Into a hillside. · 

Ground Level Play Component. 

A play component that Is approached and exited at the ground level. 

Mezzanine or Mezzanine Floor. 

That portion of a story which Is an Intermediate floor level placed within the story and having occuplable space 
above and below Its floor. 

Marked Crossing. 

A crosswalk or other Identified path Intended for pedestrian use In crossing a vehicular way. 

Multlfamlly Dwel//ng. 

Any building containing more than two dwelling units. 

Occup/able. 

A room or enclosed space designed for human occupancy In which Individuals congregate for amusement, 
educational or similar purposes, or In which occupants are engaged at labor, and which Is equipped with 
means of egress, light, and ventilation. 

Operable Part. 

A part of a piece of equipment or appliance used to Insert or withdraw objects, or to activate, deactivate, or 
adjust the equipment or appliance (for example, coin slot, pushbutton, handle). 

Path of Travel. 

(Reserved). 

Play Area. 

A portion of a site containing play components designed and constructed for children. 
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Play Component. 

An element Intended to generate specific opportunities for play, socialization, or learning. Play components e may be manufactured or natural, and may be stand alone or part of a composite play structure. 

Power-assisted Door. 

A door used for human passage with a mechanism that helps to open the door, or relieves the opening 
resistance of a door, upon the activation of a switch or a continued force applied to the door Itself. 

Private Facl//ty. 

A place of public accommodation or a commercial facility subject to title III of the ADA and 28 C.F.R. part 36 
or a transportation facility subject to title III of the ADA and 49 C.F.R. 37.45. 

Pub/le Facfllty. 

A facility or portion of a facility constructed by, on behalf of, or for the use of a public entity subject to title II 
of the ADA and 28 C.F.R. part 35 or to title II of the ADA and 49 C.F.R. 37.41or37.43. 

Pub/le Use. 

Describes Interior or exterior rooms or spaces that are made available to the general public. Public use may be 
provided at a bulldlng or facility that is privately or publicly owned. 

Ramp. 

A walking surface which has a running slope greater than 1:20. 

Running Slape. 

The slope that Is parallel to the direction of travel (see cross slope) . 

• 

ervlce Entrance. . 

An entrance Intended primarily for delivery of goods or services. 

Slgnage. 

Displayed verbal, symbolic, tactile, and pictorial Information. 

Site. 

A parcel of land bounded by a property line or a designated portion of a public right-of-way. 

Site Improvement. 

Landscaping, paving for pedestrian and vehicular ways, outdoor lighting, recreational facilities, and the like, 
added to a site. 

Sleeping Accommodations. 

Rooms In which people sleep; for example, dormitory and hotel or motel guest rooms or suites. 

So~ Contained Play Structure. 

A play structure made up of one or more· components where the user enters a fully enclosed play environment 
that utilizes pliable materials (e.g., plastic, netting, fabric). 

Space. 

estory. 
A definable area, e.g., room, toilet room, hall, assembly area, entrance, storage room, alcove, courtyard, or 
lobby. 

That portion of a building Included between the upper surface of a floor and upper surface of the floor or roof 
next above. If such portion of a building does not Include occuplable space, It Is not considered a story for 
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purposes of these guidelines. There may be more than one floor level within a story as in the case of a 
mezzanine or mezzanines. . 

Structural Frame. 

The structural frame shall be considered to be the columns and the girders, beams, trusses and spandrels 
having direct connections to the columns and all other members which are essential to the stablllty of the 
building as a whole. 

TDD (Telecommunlcatlon Devices for the Deaf). 

See text tele~. 

ITY (Tele-Typewriter). 

See text te!e~. 

Tactile. 

Describes an object that can be perceived using the sense of touch. 

Technlca/ly Infeasible. 

See 4.1.6(l)(J).EXCEPTION. 

Teeing Ground. 

In golf, the starting place for the hole to be played. 

Text Telephone (ITY). 

Machinery or equipment that employs Interactive text based communications through the transmission of 
coded signals across the standard telephone network. Text telephones can Include, for example, devices 
known as TDDs (telecommunication display devices or telecommunication devices for deaf persons) or 
computers with special modems. Text telephones are also called TTYS, an abbreviation for tele-typewrlter. 

Transfer Device. 

Equipment designed to facilitate the transfer of a person from a wheelchair or other mobility device to and 
from an amusement ride seat. 

Transient Lodging.* 

A building, faclllty, or portion thereof, excluding Inpatient medical care facilities and residential facilities, that 
contains sleeping accommodations. Transient lodging may include, but Is not limited to, resorts, group homes, 
hotels, motels, and dormitories. Appendi:>!:.Jllg_te 

Transition Plate. 

A sloping pedestrian walking surface located at the end(s) of a gangway. 

Use.Zone. 

The ground level area beneath and Immediately adjacent to a play structure or equipment that Is designated 
by ASIM_f_.:!..§_$_'.l_!i!;andard Cons\!.IM.t_$J1..f.~ty_.P.W:f9rm~o~e $.pj!_!<_lficiilJiQ_ll_fo_r eJ;1_yg!'..o_u11d .. !:qulpme_11t 
for Public Use (Incorporated by reference, see ~) for unrestricted circulation around the equipment and 
on whose surface It Is predicted that a user would land when falling from or exiting the equipment. 

Vehicular Way. 

A route Intended for vehicular traffic, such as a street, driveway, or parking lot. 

Walk. 
An exterior pathway with a prepared surface Intended for pedestrian use, Including general pedestrian areas 

such as plazas and courts. 
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•

4. ACCESSIBLE ELEMENTS AND SPACES: SCOPE AND TECHNICAL REQUIREMENTS • 

. 1 Minimum Requirements · 

• 4.1.1 Apgllcation 
• 4.1.2 Accessible Sjtes and Exterior Facilities: New Construction 
• 4.1.3 Accessible Buildings: New Construction 
• 4..1.&.CBe!l_4'ln!.!il.dJ 
• 4.1.5 Accessible Buildings: Additions 
• 4.1.6 Accessible Bulldjngs: Alterations 
• 4.1.7 Accessible Buildings: Hjstorjc Preservation 

4.1.1* Application. 

(1) General. All areas of newly designed or newly constructed buildings and facilities and altered 
portions of existing buildings and facilities shall comply with section 4, unless otherwise provided In this 
section or as modified In a special application section. 

· (2) Application Based on Buliding Use. Special application sections provide additional requirements 
based on building use. When a building or facility contains more than one use covered by a special 
application section, each portion shall comply with the requirements for that use. 

(3)* Areas Used Only by Employees as Work Areas. Areas that are used only as work areas shall be 
designed and constructed so that Individuals with disabilities can approach, enter, and exit the areas. 
These guidelines do not require that any areas used only as work areas be constructed to permit 
maneuvering within the work area or be constructed or equipped (I.e., with racks or shelves) to be 
accessible. A1mendlx Note 

(4) Temporary Structures. These guidelines cover temporary buildings or facllltles as well as permanent 
facilities. Temporary buildings and facilities are not of permanent construction but are extensively used 
or are essential for public use for a period of time. Examples of temporary buildings or facilities covered 
by these guidelines Include, but are not limited to: reviewing stands, temporary classrooms, bleacher 
areas, exhibit areas, temporary banking facilities, temporary health screening services, or temporary 
safe pedestrian passageways around a construction site. Structures, sites and equipment directly 
associated with the actual processes of construction, such as scaffolding, bridging, materials hoists, or 
construction trailers are not.included. 

(5) General Exceptions. 

(a) In new construction, a person or entity ls not required to meet fully the requirements of 
these guidelines where that person or entity can demonstrate that It Is structurally 
Impracticable to do so. Full compliance will be considered structurally impracticable only In 
those rare circumstances when the unique characteristics of terrain prevent the 
Incorporation of accessibility features. If full compliance with the requirements of these 
guidelines Is structurally impracticable, a person or entity shall comply with the 
requirements to the extent It Is not structurally Impracticable. Any portion of the building or 
facility which can be made accessible shall comply to the extent that It Is not structurally 
Impracticable. 

(b) Accessibility Is not required to or In: 

(I) raised areas used primarily for purposes of security or life or fire safety, 
Including, but not limited to, observation or lookout galleries, prison guard 
towers, fire towers, or fixed life guard stands; 

(II) non-occuplable spaces accessed only by ladders, catwalks, crawl spaces, 
very narrow passageways, tunnels, or freight (non-passenger) elevators, and 
frequented only by service personnel for maintenance, repair, or occasional 
monitoring of equipment; such spaces may Include, but are not limited to, 
elevator pits, elevator penthouses, piping or equipment catwalks, water or 
sewage treatment pump rooms and stations, electric substations and 
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transformer vaults, and highway and tunnel utility facilities; 

(Ill) single occupant structures accessed only by a passageway that Is below 
grade or that Is elevated above standard curb height, Including, but not limited 
to, toll booths accessed from underground tunnels; 

(Iv) raised structures used solely for refereeing, judging, or scoring a sport; 

(v) water slides; 

(vi) animal containment areas that are not for public use; or 

(vii) raised boxing or wrestling rings. 

4.1.2 Accessible Sites and Exterior Facilities: New Construction. An accessible site shall meet the following 
minimum requirements: 

{ 1) At least one accessible route complying with Y shall be provided within the boundary of the site 
from public transportation stops, accessible parking spaces, passenger loading zones If provided, and 
public streets or sidewalks, to an accessible building entrance. · 

(2) (a) At least one accessible route complying with~ shall connect accessible buildings, accessible 
facilities, accessible elements, and accessible spaces that are on the same site. 

(b)* Court Sports: An accessible route complying with 4._3_ shall directly connect both sides of the court 
in court sports. Advisory~ 

(3) All objects that protrude from surfaces or posts into circulation paths shall comply with :4..4_. 

EXCEPTION: The requirements of 4,4 shall not apply within an area of sport activity. 

(4) Ground surfaces along accessible routes and In accessible spaces shall comply with M. 

EXCEPTION 1 •: The requirements of M shall not apply within an area of sport activity. 
Appendjx Note 

EXCEPTION 2•: Animal containment areas designed and constructed for public use shall not 
be required to provide stable, firm, and slip resistant ground and floor surfaces and shall 
not be required to comply with 4.~.2.l\ppendbt.NQte 

(5) (a) If parking spaces are provided for self-parking by employees or visitors, or both, then accessible 
spaces complying with !...§ shall be provided In each such parking area in conformance with the table 
below. Spaces required by the table need not be provided In the particular lot. They may be provided In 
a different location If equivalent or greater accesslbllity, In terms of distance from an accessible 
entrance, cost and convenience Is ensured. 

Total Parking In Lot Required Minimum Number of 
Accessible Spaces 

1 to 25 1 
26 to SO 2 
51 to 75 3 

76 to 100 4 
101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2 percent of total 

1001 and over 20 plus·l for each 100 over 1000 

Except as provided In (b), access aisles adjacent to accessible spaces shall be 60 In (1525 mm) wide 
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minimum. 

(b) One In every eight accessible spaces, but not less than one, shall be served by an 
access aisle 96 in (2440 mm) wide minimum and shall be designated "van accessible" as 
required by 4.6.4. The vertical clearance at such spaces shall comply with ~. All such 
spaces may be grouped on one level of a parking structure. 

EXCEPTION: Provision of all required parking spaces In conformance with "Universal 
Parking Design" (see appendix M.&..3.) is permitted. 

( c) If passenger loading zones are provided, then at least one passenger loading zone shall 
comply with !...§.._§. 

(d) At facilities providing medical care and other services for persons with mobility 
Impairments, parking spaces complying with 4.6 shall be provided In accordance with 4.J. .•. 2 
(.5.lC.i!.l except as follows: 

(I) Outpatient units and facilities: 10 percent of the total number of parking 
spaces provided serving each such outpatient unit or facility; 

(II) Units and facilities that specialize In treatment or services for persons with 
mobility Impairments: 20 percent of the total number of parking spaces 
provided serving each such unit or facility. 

(e)* Valet parking: Valet parking facilities shall provide a passenger loading zone 
complying with~ located on an accessible route to the entrance of the facility. 
Paragraphs S(a), S(b), and S(d) of this section do not apply to valet parking facilities. 
A121~endix Note 

( 6) If toilet facilities are provided on a site, then each such public or common use toilet facility shall 
comply with Y.2_. If bathing facilities are provided on a site, then each such public or common use 
bathing facility shall comply with ~. For single user portable toilet or bathing units clustered at a 
single location, at least five percent but no less than one toilet unit or bathing unit complying with 4. 22 
or 4.23 shall be Installed at each cluster whenever typical Inaccessible units are provided. Accessible 
units shall be Identified by the Intematlonal Symbol of Accessibility. 

EXCEPTION: Portable toilet units at construction sites used exclusively by construction personnel 
are not required to comply with 4.1.2(6). 

(7) Building Slgnage. Signs which designate permanent rooms and spaces shall comply with 4,3()_.:1,, 
~. YM and !.M..fi, Other signs which provide direction to, or Information about, functional 
spaces of the building shall comply with 4,3(),l, 4.3.0.2, 4.3.Q,3, and 4.3.Q.S. Elements and spaces of 
accessible facilities which shall be Identified by the International Symbol of Accessibility and which shalt 
comply with~ are: 

-' 
(a) Parking spaces designated as reserved for Individuals with disabilities; 

(b) Accessible passenger loading zones; 

(c) Accessible entrances when not all are accessible (Inaccessible entrances shall have 
direction al sign age to Indicate the route to the nearest accessible entrance); 

(d) Accessible toilet and bathing facilities when not all are accessible. 

4.1.3 Accessible Buildings: New Construction. Accessible buildings and facilities shall meet the following 
minimum requirements: 

(l)(a) At least one accessible route complying with 4.3 shall connect accessible building or facility 
entrances with all accessible spaces and elements within the building or facility. 

(b)* Court Sports. An accesslble route complying with~ shall directly connect both sides of the court 
In court sports. APR.~.d.l!C_N.O.tQ 
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(2) All objects that overhang or protrude Into circulation paths shall comply with M. 

EXCEPTION: The requirements of 4.4 shall not apply within an area of sport activity. 

(3} Ground and noor surfaces along accessible routes and In accessible rooms and spaces ·shall comply 
with~. 

EXCEPTION 1 *: The requirements of~ shall not apply within an area of sport activity. 
Amiendix Note 

EXCEPTION 2*: Animal containment areas designed and constructed for public use shall not 
be required to provide stable, firm, and slip resistant ground and floor surfaces and shall 
not be required to comply with ~.s~:z. Appendix .Note 

( 4) Interior and exterior stairs connecting levels that are not connected by an elevator, ramp, or other 
accessible means of vertical access shall comply with ~. 

(S)* One passenger elevator complying with ~shall serve each level, Including mezzanines, In all 
multi-story bull dings and facilities unless exempted below. If more than one elevator Is provided, each 
passenger elevator shall comply with ~. AllPendlx Note 

EXCEPTION 1: Elevators are not required In: 

(a) private facilities that are less than three stories or that have less than 3000 
square feet per story unless the building Is a shopping center, a shopping mall, 
or the professional office of a health care provider, or another type of facility as 
determined by the Attorney General; or 

(b) public facilities that are less than three stories and that are not open to the 
general public If the story above or below the accessible ground noor houses no 
more than nve persons and Is less than 500 square feet. Examples may Include, 
but are not limited to, drawbridge towers and boat traffic towers, lock and dam 
control stations, and train dispatching towers. 

The elevator exemptions set forth In paragraphs (a) and (b) do not obviate or 
limit In any way the obligation to comply with the other accesslblllty 
requirements established In section ~. For example, noors above or below 
the accessible ground floor must meet the requirements of this section except 
for elevator service. If toilet or bathing facilities ·are provided on a level not 
served by an elevator, then toilet or bathing facilities must be provided on the 
accessible ground floor. In new construction, If a building or facility Is eligible 
for exemption but a passenger elevator Is nonetheless planned, that elevator 
shall meet the requirements of~ and shall serve each level In the building. 
A passenger elevator that provides service from a garage to only one level of a 
building or facility Is not required to serve other levels. 

EXCEPTION 2: Elevator pits, elevator penthouses, mechanical rooms, piping or equipment 
catwalks are exempted from this requirement. 

EXCEPTION 3: Accessible ramps complying with~ may be used In lieu of an elevator. 

EXCEPTION 4: Platform lifts (wheelchalr lifts) complying with UJ. of this guldellne and 
applicable State or local codes may be used In lieu of an elevator only under the following 
conditions: 

(a) To provide an accessible route to a performing area In an assembly 
occupancy. 

(b) To comply with the wheelchair viewing position llne-of- sight and dispersion 
requirements of ~. 

(c) To provide access to tncldental occuplable spaces and rooms which are not 
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open to the general public and which house no more than five persons, 
Including but not limited to equipment control rooms and projection booths. 

( d) To provide access where existing site constraints or other constraints make 
use of a ramp or an elevator Infeasible. 

(e) To provide access to raised judges' benches, clerks' stations, speakers' . 
platforms, jury boxes and witness stands or to depressed areas such as the well 
of a court. 

(f)* To provide access to player seating areas serving an area of sport activity. 
APP~!1dllLf'lQ.te. 

EXCEPTION 5: Elevators located In air traffic control towers are not required to serve the 
cab and the floor Immediately below the cab. 

(5) Windows: (Reserved). 

(7) Doors: 

(a) At each accessible entrance to a building or facility, at least one door shall comply with 
~. 

(b) Within a building or facility, at least one door at each accessible space shall comply with 
~. 

( c) Each door that is an element of an accessible route shall comply with !..,ll. 

(d) Each door required by 4,3__..lQ, Egress, shall comply with 4,1.3 .. 

· (B) The requirements In (a) and (b) below shall be satisfied independently: 

(a)(I) At least 50 percent of all public entrances (excluding those In (b) below) shall comply 
with !I.I!\. At-least one must be a ground floor entrance. Public entrances are any entrances 
that are not loading or service entrances. · 

(Ii) Accessible public entrances must be provided in a number at least equivalent to the 
number of exits required by the applicable building or fire codes. (This paragraph does not 
require an Increase in the total number of public entrances planned for a facility.) 

{Ill) An accessible public entrance must be provided to each tenancy in a faclilty (for 
example, Individual stores In a strip shopping center). 

(Iv) In detention and correctional facliities subject to section 12, public entrances that are 
secured shall be accessible as required by l.2...2.1... 

One entrance may be considered as meeting more than one of the requirements in (a). 
Where feasible, accessible public entrances shall be the entrances used by the majority of 
people visiting or working in the building. 

(b)(I) In addition, If direct access is provided for pedestrians from an enclosed parking 
garage to the building, at least one direct entrance from the garage to the building must be 
accessible. 

(II) If access is provided for pedestrians from a pedestrian tunnel or elevated walkway, one 
entrance to the building from each tunnel or walkway must be accessible. 

(Ill) In judicial, legislative, and regulatory facilltles subject to section 11, restricted and 
secured entrances shall be accessible In the number required by l.l...1..1. 

One entrance may be considered as meeting more than one of the requirements In (b). 
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Because entrances also serve as emergency exits whose proximity to all parts of buildings 
and facllltles Is essential, It Is preferable that all entrances be accessible. 

( c) If the only entrance to a building, or tenancy In a facility, Is a service entrance, that 
entrance shall be accessible. 

(d) Entrances which are not accessible shall have directional slgnage complying with 
4,3Q.1, 4_._l0,_.2, 'l~_Q._l, and <!l:.3Q,_5, which Indicates the location of the nearest accessible 
entrance. 

(9)* In buildings or facllltles, or portions of buildings or facllltles, required to be accessible, accessible 
means of egress shall be provided In the same number as required for exits by local building/life safety 
regulations. Where a required exit from an occuplable level above or below a level of accessible exit 
discharge Is not accessible, an area of rescue assistance shall be provided on each such level (In a 
number equal to that of Inaccessible required exits). Areas of rescue assistance shall comply with 
~. A horizontal exit, meeting the requirements of local building/life safety regulations, shall satisfy 
the requirement for an area of rescue assistance. APPJ~Ildix. ~o_te 

EXCEPTION: Areas of rescue assistance are not required In buildings or facilities having a 
supervised automatic sprinkler system. 

(10)* Drinking Fountains: 

(a) Where only one drinking fountain Is provided on a floor the.re shall be a drinking 
fountain which Is accessible to Individuals who use wheelchairs In accordance with 4.15 and 
one accessible to those who have difficulty bending or stooping. (This can be 
accommodated by the use of a "hi-lo" fountain; by providing one fountain accessible to 
those who use wheelchairs and one fountain at a standard height convenient for those who 
have difficulty bending; by providing a fountain accessible under 4.15 and a water cooler; 
or by such other means as would achieve the required accesslblllty for each group on each 
floor.) 

(b) Where more than one drinking fountain or water cooler Is provided on a floor, 50% of 
those provided shall comply with ~h.15. and shall be on an accessible route. App_endlx.Note 

(11) Toilet Facllltles: If toilet rooms are provided, then each public and common use toilet room shall 
comply with 4.22. Other toilet rooms provided for the use of occupants of specific spaces (I.e., a private 
toilet room for the occupant of a private office) shall be adaptable. If bathing rooms are provided, then 
each public and common use bathroom shall comply with ~. Accessible toilet rooms and bathing 
fac:llltles shall be on an accessible route. · 

(12) Storage, Shelving and Display Units: 

(a) If fixed or built-In storage facilities such as cabinets, shelves, closets, and drawers are 
provided In accessible spaces, at least one of each type provided shall contain storage space 
complying with 4.2s.. Additional storage may be provided outside of the dimensions 
required by 4.25. 

(b) Shelves or display units allowing self-service by customers In mercantile· occupancies 
shall be located on an accessible route complying with y. Requirements for accessible 
reach range do not apply. 

(c)* Where lockers are provided In accessible spaces, at least 5 percent, but not less than 
one, of each type of locker shall comply with ~. Appendix Note 

(13) Controls and operating mechanisms In accessible spaces, along accessible routes, or as parts of 
accesslble elements {for example, light switches and dispenser controls) shall.comply with~. 

EXCEPTION: The requirements of 4...1..Z shall not apply to exercise machines. 

(14) If emergency warning systems are provided, then they shall Include both audible alarms and 
visual alarms complying with YB.. Sleeping accommodations required to comply with U shall have an 
alarm system complying with YB.. Emergency warning systems In medical care facilities may be 
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modified to suit standard health care alarm design practice. 

{ 15) Detectable warnings shall be provided at locations as specified In 4.29. 

{16) Building Slgnage: 

(a) Signs which designate permanent rooms and spaces shall comply with 4.30.1, 4.30.4, 
~and~. 

(b) Other signs which provide direction to or Information about functional spaces of the 
building shall comply with 4,_39,:1,, 4.30_,2, 4.3p_,_~, and 4'3Q.S. 

EXCEPTION: Building directories, menus, and all other signs which are temporary are not required 
to comply. 

(17) Public telephones: 

(a) If public pay telephones, public closed circuit telephones, or other public telephones are 
provided, then they shall comply with !l..3.1....l through ~to the extent required by the 
following table: 

(text versjon) 

Number of each type of telephone Number of telephones required to 
provided on each floor comply with 4.31.2 throuah 4.31.8' 

1 or more slnale unit 1 per floor 
1 bank2 1 per floor 

2 or more banks2 1 per bank. Accessible unit may b.e 
Installed as a single unit In proximity 

(either visible or with slgnage) to the bank. 
At least one public telephone per floor shall 
meet the requirements for a forward reach 

telephone3 

1 Additional public telephones may be Installed at any height. Unless otherwise specified, 
accessible telephones may be either forward or.side reach telephones. 

2 A bank consists of two or more adjacent public telephones, often Installed as a unit. 

3 EXCEF'fION: For exterior Installations only, If dial tone first service Is available, then a side 
reach telephone may be Installed Instead of the required forward reach telephone. 

(b)* All telephones required to be accessible and complying with ~:u..2 through i.31 ... 8 
shall be equipped with a volume control. In addition, 25 percent, but never less than one, of 
all other public telephones provided shall be equipped with a volume control and shall be 
dispersed among all types of public telephones, Including closed circuit telephones, 
throughout the building or facility. Signage complying with applicable provisions of 4.30.7 
shall be provided. Appendix Note 

(c) The following shall be provided In accordance with 4.31.9: 

(i) If four or more public pay telephones (Including both Interior and exterior 
telephones) are provided at a site of a private facility, and at least one Is In an 
Interior location, then at least one Interior public text telephone (TIY) shall be 
provided. If an interior public pay telephone Is provided In a public use area ·in a 
building of a public facility, at least one Interior public text telephone (TIY) shall 
be provided In the building In a public use area. 

(II) If an Interior publlc pay telephone Is provided in a private facility that Is a 
stadium or arena, a convention center, a hotel with a convention center, or a 
covered mall, at least one Interior public text telephone (TTY) shall be provided 
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In the facility. In stadiums, arenas and convention centers which are public 
facilities, at least one public text telephone (TTY) shall be provided on each 
floor level having at least one Interior public pay telephone. 

(Ill) If a public pay telephone Is located In or adjacent to a hospital emergency 
room, hospital recovery room, or hospital waiting room, one public text 
telephone (TTY) shall be provided at each such location. 

(Iv) If an Interior public pay telephone Is provided In the secured area of a 
detention or correctional facility subject to section 12, then at least one public 
text telephone (TTY) shall also be provided In at least one secured area. 
Secured areas are those areas used only by detainees or Inmates and security 
personnel. · 

{d) Where a bank of telephones In the Interior of a building consists of three or more public 
pay telephones, at least one public pay telephone In each such bank shall be equipped with 
a shelf and outlet In compliance with 4.:U.9-(:Z). 

EXCEPTION: This requirement does not apply to the secured areas of detention or 
correctional facilities where shelves and outlets are prohibited for purposes of security 
or safety. 

(18) If fixed or built-In seating or tables (Including, but not limited to, study carrels and student 
laboratory stations), are provided In accessible public or common use areas, at least five percent (5%), 
but not less than one, of the fixed or built-In seating areas or tables shall comply with ~. An 
accessible route shall lead to and through such fixed or built-In seating areas, or tables. 

(19)* Assembly Areas: 

{a) In places of assembly with fixed seating accessible wheelchair locations shall comply 
with~. !L..3..3...3., and U3.d: and shall be provided consistent with the following table: 

Capacity of Seating in Assembly Area 
Number of Required Wheelchair 

Locations 
4 to 2S 1 
26 to SO 2 
Sl to 300 4 

301 to SOO 6 

over SOO 6 plus 1 additional space for each total 
seatlno caoacltv Increase of 100 

In addition, one percent, but not less than one, of all fixed seats shall be aisle seats with no 
armrests on the aisle side, or removable or folding armrests on the aisle side. Each such 
seat shall be Identified by a sign or marker. Slgnage notifying patrons of the availability of 
such seats shall be posted at the ticket office. Aisle seats are not required to comply with 
~.33A. Ao.~m:llx __ ff9t._e 

(b} This paragraph applies to assembly areas where audible communications are Integral to 
the use of the space (e.g., concert and lecture halls, playhouses and movie theaters, 
meeting rooms, etc.). Such assembly areas, If (1) they accommodate at least SO persons, 
or If they have audio-amplification systems, and (2) they have fixed seating, shall have a 
permanently installed asslstlve listening system complying with ~. For other assembly 
areas, a permanently Installed asslstlve listening system, or an adequate number of 
electrical outlets or other supplementary wiring necessary to support a portable asslstlve 
listening system shall be provided. The minimum number of receivers to be provided shall 
be equal to 4 percent of the total number of seats, but In no case less than two. Slgnage 
complying with applicable provisions of !L3.l)_ shall be Installed to notify patrons of the 
availability of a listening system. 

( c) Where a team or player seating area contains fixed seats and serves an area of sport 
activity, the seating area shall contain the number of wheelchair spaces required by 4.1.3 
(19)(a), but not less than one wheelchair space. Wheelchair spaces shall comply with 
~. ~,~.and 4.33.5. 
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EXCEPTION 1: Wheel chair spaces In team or player seating areas shall not be required to 
provide a choice of admission price or lines of sight comparable to those for members of the 
general public. 

EXCEPTION 2: This provision shall not apply to team or player seating areas serving bowling 
lanes not required to be accessible by ll.1....3.. 

(20) Where automated teller machines (ATMs) are provided, each ATM shall comply with the 
requirements of~ except where two or more are provided at a location, then only one must comply. 

EXCEPTION: Drive-up-only automated teller machines are not required to comply with 4.27.2, 
~and~.~. 

(21) Where dressing, fitting, or locker rooms are provided, the rooms shall comply with~. 

EXCEPTION: Where dressing, fitting, or locker rooms are provided in a cluster, at least 5 
percent, but not less than one, of the rooms for each type of use In' each cluster shall 
comply with ~. 

(22) Where saunas or steam rooms are provided, the rooms shall comply with 4.36 .. 

EXCEPTION: Where saunas or steam rooms are provided In a cluster, at least 5 percent, but 
not less than one, of the rooms for each type of use In each cluster shall comply with ~.36, 

4.1.4 (Reserved). 

4.1.5 Accessible Buildings: Additions. Each addition to an existing building or facility shall be regarded as an 
alteration. Each space or element added to the existing building or facility shall comply with the applicable 
provisions of 4,1.1 to 4,1.~, Minimum Requirements (for New Construction) and the applicable technical 
specifications of section 4 and the special application sections. Each addition that affects or could affect the usability 

-f an area containing a primary function shall comply with Y&(.2}. 

4;1.6 Accessible Buildings: Alterations. 

(1) General. Alterations to existing buildings and facilities shall comply with the following: 

(a} No alteration shall be undertaken which decreases or has the effect of decreasing 
accessibility or usability of a building or facility below the requirements for new construction 
at the time of alteration. 

(b) If existing elements, spaces, or common areas are altered, then each such altered 
element, space, feature, or area shall comply with the applicable provisions of 4.1.1 to 
~Minimum Requirements (for New Construction). If the applicable provision for new 
construction requires that an element, space, or common area be on an accessible route, 
the altered element, space, or common area is not required to be on an accessible route 
except as provided in 4.1.6(2) (Alterations to an Area Containing a Primary Function.) 

(c) If alterations of single elements, when considered together, amount to an alteration of a 
room or space in a building or facility, the entire space shall be made accessible. 

(d) No alteration of an existing element, space, or area of a building or facility shall Impose 
a requirement for greater accessibility than that which would be required for new 
construction. For example, If the elevators and stairs in a building are being altered'and the 
elevators are, In turn, being made accessible, then no accessibility modifications are 
required to the stairs connecting levels connected by the elevator. If stair modifications to 
correct unsafe conditions are required by other codes, the modifications shall be done In 
compliance with these guidelines unless technically Infeasible. 

( e) At least one interior public text telephone (TIY) complying with 4 .. ;JJ .. 9 shall be 
provided If: 

(I) alterations to existing buildings or facilities with less than four exterior or 

1299 
http://www.access-board.gov/adaag/html/adaag.htm 91312008 



ADA Accessibility Guidelines Page 18 of98 

Interior public pay telephones would Increase the total number to four or more 
telephones with at least one In an Interior location; or 

(II) alterations to one or more exterior or Interior public pay telephones occur In 
an existing building or facility with four or more public telephones with at least 
one In an Interior location. 

(f} If an escalator or stair Is planned or Installed where none existed previously and major 
structural modifications are necessary for such ·1nstallatlon, then a means of accessible 
vertical access shall be provided that complies with the applicable provisions of U, !l..8, 
!L.1.Q, or~. 

(g} In alterations, the requirements of ~.Hfil., ~and 4,3_..!.;I. do not apply. 

(h)* Entrances: If a planned alteration _entails alterations to an entrance, and the building 
has an accessible entrance, the entrance being altered Is not required to comply with 4.1.3 

· .CID .• except to the extent required by ~1&{1.}. If a particular entrance is not made 
accessible, appropriate accessible signage Indicating the location of the nearest accessible 
entrance(s) shall be Installed at or near the Inaccessible entrance, such that a person with 
disabilities will not be required to retrace the approach route from the Inaccessible entrance. 
APP~md_l~_!'t.QN 

(I) If the alteration work Is limited solely to the electrical, mechanical, or plumbing system, 
or to hazardous material abatement, or automatic sprinkler retrofitting, and does not 
Involve the alteration of any elements or spaces required to be accessible under these 
guidelines, then 4.1.6(2) does not apply. 

(j} EXCEPTION: In alteration work, If compliance with~ Is technically Infeasible, the 
alteration shall provide accessibility to the maximum extent feasible. Any elements or 
features of the building or faclllty that are being altered and can be made accessible shall be 
made accessible within the scope of the alteration. 

Technlcal/y Infeasible. Means, with respect to an alteration of a building or a facility, that It 
has little llkellhood of being accomplished because existing structural conditions would 
require removing or altering a load-bearing member which Is an essential part of the 
structural frame; or because other existing physlcal or site constraints prohibit modification 
or addition of elements, spaces, or features which are In full and strict compliance with the 
minimum requirements for new construction and which are necessary to provide 
accessibility. 

(k) EXCEPTION: 

(I) These guidelines do not require the lnstallatlon of an elevator In an altered 
faclllty that Is exempt from the requirement for an elevator under !,_U(.5.J. 

(II) The exemption provided in paragraph (I) does not obviate or limit In any 
way the obligation to comply with the other accesslblllty requirements 
established In these guidelines. For example, alterations to floors above or 
below the ground floor must be accessible regardless of whether the altered 
faclllty has an elevator. If a facility subject to the elevator exemption set forth 
In paragraph (!) nonetheless has a passenger elevator, that elevator shall meet, 
to the maximum extent feasible, the accesslblllty requirements of these 
guidelines. 

(2) Alterations to an Area Containing a Primary Function: In addition to the requirements of 4.1.6(1), 
an alteration that ·affects or could affect the usablllty of or access to an area containing a primary 
function shall be made so as to ensure that, to the maximum extent feasible, the path of travel to the 
altered area and the restrooms, telephones, and drinking fountains serving the altered area, are readily 
accessible to and usable by Individuals with dlsabllltles, unless such alterations are disproportionate to 
the overall alterations In terms of cost and scope (as determined under criteria established by the 
Attorney General). 

(3) Special Technlcal Provisions for Alteratlons to Existing Buildings and Facllltles: 
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(a) Ramps: Curb ramps and Interior or exterior ramps to be constructed on sites or In 
existing buildings or facilities where space !Imitations prohibit the use of a 1: 12 slope or less 
may have slopes and rises as follows: 

(I) A slope between 1:10 and 1:12 Is allowed for a maximum rise of 6 Inches 
· (150 mm). 

(II) A slope between 1:8 and 1 :10 Is allowed for a maximum rise of 3 Inches (75 
mm). A slope steeper than 1:8 Is not allowed. 

(b) Stairs: Full extension of handrails at stairs shall not be required In alterations where 
such extensions would be hazardous or Impossible due to plan configuration. 

( c) Elevators: 

(I) If safety door edges are provided In existing automatic elevators, automatic 
door reopening devices may be omitted (see ~ .• J,_() . .!i,). 

(II) Where existing shaft configuration or technical lnfeaslblllty prohibits strict 
compliance with ~' the minimum car plan dimensions may be reduced by 
the minimum amount necessary, but In no case shall the Inside car area be 
smaller than 48 In (1220 mm) by 48 In (1220 mm). 

(Ill) Equivalent facilitation may be provided with an elevator car of different 
dimensions when usability can be demonstrated and when all other elements 
required to be accessible comply with the applicable provisions of !J,.l._Q. For 
example, an elevator of 47 In by 69 In (1195 mm by 1755 mm) with a door 
opening on the narrow dimension, could accommodate the standard wheelchair 
clearances shown In figure 4. 

(d) Doors: 

(I) Where It Is technically Infeasible to comply with clear opening width 
requirements of 4.13.S, a projection of 5/8 In (16 mm) maximum will be 
permitted for the latch side stop. 

(II) If existing thresholds are 3/4 In (19 mm) high or less, and have (or are 
modified to have) a beveled edge on each side, they may remain. 

(e) Toilet Rooms: 

(I) Where It Is technically Infeasible to comply with 4.22 or 4.23, the 
Installation of at least one unisex toilet/bathroom per floor, located in the same 
area as existing toilet facilities, will be permitted In lieu of modifying existing 
toilet facilities to be accessible. Each unisex toilet room shall contain one water 
closet complying with ~ and one lavatory complying with ~' and the door 
shall have a privacy latch.· 

(II) Where It Is technically Infeasible to Install a required standard stall (Fig. 30 
IA}), or where other codes prohibit reduction of the fixture count (I.e., removal 
of a water closet In order to create a double-wide stall), either alternate stall 
(Eig.30CbJ_) may be provided In lieu of the standard stall. 

(Iii) When existing toilet or bathing facilities are being altered and are not made 
accessible, slgnage complying with Y!L.1, ~' ~' ~' and 
~shall be provided Indicating the location of the nearest accessible toilet 
or bathing facility within the facility. 

(f) Assembly Areas: 

(I) Where It Is technically Infeasible to disperse accessible seating throughout an 
altered assembly area, accessible seating areas may be clustered. Each 
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accessible seating area shall have provisions for companion seating and shall be 
located on an accessible route that also serves as a means of emergency 
egress. 

(II) Where It Is technically Infeasible to alter all performing areas to be on an 
accessible route, at least one of each type of performing area shall be made 
accessible. 

(g) Platform Lifts (Wheelchair Lifts): In a Iterations, platform lifts (wheelchair lifts) 
complying with ~ and applicable state or local codes may be used as part of an 
accessible route. The use of lifts Is not limited to the conditions In exception 4 of 4.1.3W 

(h) Dressing Rooms: In alterations where technical Infeasibility can be demonstrated, one 
dressing room for each sex on each level shall be made accessible. Where only unisex 
dressing rooms are provided, accessible unisex dressing rooms may be used to fulfill this 
requirement. 

4.1.7 Accessible Buildings: Historic Preservation. 

(1)* Applicablllty: 

(a) General Rule. Alterations to a qualified historic building or facility shall comply with 
~ (Accessible Buildings: Alterations), the applicable technical specifications of section 4 
and the applicable special application sections unless It Is determined In accordance with the 
procedures In ~(~). that compliance with the requirements for accessible routes 
(exterior and interior), ramps, entrances, or toilets would threaten or destroy the historic 
significance of the building or facility In which case the alternative requirements In 4.1.7C3l 
may be used for the feature. Appendix Note 

EXCEPTION: (Reserved). 

(b) Definition. A qualified historic building or facility Is a building or facillty that Is: 

(I) Listed In or eligible for listing In the National Register of Historic Places; or 

(II) Designated as historic under an appropriate State or local law. 

(2) Procedures: 

(a) Alterations to Qualified Historic Buildings and Facilities Subject to Section 106 of the 
National Historic Preservation Act: 

(I) Section 106 Process. Section 106 of the National Historic Preservation Act 
(16 U.S.C. 470 f) requires that a Federal agency with jurisdiction over a 
Federal, federally assisted, or federally licensed undertaking consider the 
effects of the agency's undertaking on buildings and facilities listed In or eligible 
for listing In the National Register of Historic Places and give the Advisory 
Council on Historic Preservation a reasonable opportunity to comment on the 
undertaking prior to approval of the undertaking. 

(II) ADA Application. Where a Iterations are undertaken to a qualified historic 
building or facility that Is subject to section 106 of the National Historic 
Preservation Act, the Federal agency with jurisdiction over the undertaking shall 
follow the section 106 process. If the State Historic Preservation Officer or 
Advisory Council on Historic Preservation agrees that compliance with the 
requirements for accessible routes (exterior and Interior), ramps, entrances, or 
toilets would threaten or destroy the historic significance of the building or 
faclllty, the alternative requirements In 4.1.7(3) may be used for the feature. 

(b) Alterations to Qualified Historic Buildings and Facilities Not Subject to Section 106 of the 
National Historic Preservation Act. Where alterations are undertaken to a qualified historic 
building or faclllty that Is not subject to section 106 of the National Historic Preservation 
Act, If the entity. undertaking the alterations believes that compliance with the requirements 
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for accessible routes (exterior and Interior), ramps, entrances, or toilets would threaten or 
destroy the historic significance of the building or facility and that the alternative 
requirements In 4,_:1..7_{~) should be used for the feature, the entity should consult with the 
State Historic Preservation Officer. If the State Historic Preservation Officer agrees that 
compliance with the accessibility requirements for accessible routes (exterior and interior), 
ramps, entrances or toilets would threaten or destroy the historical significance of the 
building or facility, the alternative requirements In 4.1.7(~J may be used. 

(c) Consultation With Interested Persons. Interested persons should be Invited to participate 
in the consultation process, Including State or local accesslblllty officials, Individuals with 
disabilities, and organizations representing Individuals with disabilities. 

(d) Certified Local Government Historic Preservation Programs. Where the State Historic 
Preservation Officer has delegated the consultation responsibility for purposes of this 
section to a local government historic preservation program that has been certified In 
accordance with section lOl(c) of the National Historic Preservation Act of 1966 (16 U.S.C. 
470a (c)) and Implementing regulations (36 C.F.R. 61.5), the responsibility may be carried 
out by the appropriate local government body or official. 

(3) Historic Preservation: Minimum Requirements: 

(a) At least one accessible route complying with !L.3 from a site access point to an 
accessible entrance shall be provided. 

EXCEPTION: A ramp with a slope no greater than 1: 6 for a run not to exceed 2 ft 
(610 mm) may be used as part of an accessible route to an entrance. 

(b) At least one accessible entrance complying with 4,_:1,_4 which Is used by the public shall 
be provided. 

EXCEPTION: If It Is determined that no entrance used by the public can comply with 
4.14, then access at any entrance not used by the general public but open (unlocked) 
with directional slgnage at the primary entrance may be used. The accessible 
entrance shall alsohave a notification system. Where security is a problem, remote 
monitoring may be used. 

(c) If toilets are provided, then at least one toilet facility complying with 4_.~~ and 4.1._G 
shall be provided along an accessible route that complies with 4.3. Such toilet facility may 
be unisex In design. 

(d) Accessible routes from an accessible entrance to all publicly used spaces on at least the 
level of the accessible entrance shall be provided. Access shall be provided to all levels of a 
building or facility In compliance with U whenever practical. 

(e) Displays and written Information, documents, etc., should be located where they can be 
seen by a seated person. Exhibits and slgnage displayed horizontally (e.g., open books), 
should be no higher than 44 in (1120 mm) above the floor surface. 

4.2 Space Allowance and Reach Ranges. 

4.2.1* Wheelchair Passage Width. The minimum clear width for single wheelchair passage shall be 32 In (815 
mm) at a point and 36 In (915 mm) continuously (see fi_g_,_J,_ and MW). AJ.!pendix Note 

4.2.2 Width for Wheelchair Passing. The minimum width for two wheelchairs to pass Is 60 in (1525 mm) (see 
EigJ). -

4.2.3* Wheelchalr Turning Space. The space required for a wheelchair to make a 180-degree turn Is- a clear 
space of 60 in (1525 mm) diameter (see Eig,__3.{_i!_)) or a T-shaped space (see Ei_gJ{_Q)). ~pp_endlx fllote 

_4.2.4* Cl~ar Floor or Ground Space for Wheelchairs. _ 

4.2.4.1 Size and Approach. The minimum clear floor or ground space required to accommodate a 
single, stationary wheelchair and occupant Is 30 In by 48 In (760 mm by 1220 mm) (see f'lg. 4(a}). 

1303 
http://www.access~board.gov/adaaglhtml/adaag.htm 91312008 



ADA Accessibility Guidelines Page 22 of98 

The minimum clear floor or ground space for wheelchairs may be positioned for forward or parallel 
approach to an object (see Fig. 4(b) and W). Clear floor or ground space for wheelchairs may be part 
of the knee space required under some objects. . 

4.2.4.2 Relationship of Maneuvering Clearance to Wheelchair Spaces. One full unobstructed side 
of the clear floor or ground space for a wheelchair shall adjoin or overlap an accessible route or adjoin 
another wheelchair clear floor space. If a clear floor space is located in an alcove or otherwise confined 
on all or part of three sides, additional maneuvering clearances shall be provided as shown In fia~(.dJ 
and (eJ. 

4.2.4.3 Surfaces for Wheelchair Spaces. Clear floor or ground spaces for wheelchairs shall comply 
with 4.5. A1u1endix Note 

4.2.5* Forward Reach. If the clear floor space only allows forward approach to an object, the maximum high 
forward reach allowed shall be 48 In (1220 mm) (see Fig. 5Cal). The minimum low forward reach·ls 15 In (380 
mm). If the high forward reach Is over an obstruction, reach and clearances shall be as shown In Fig.._li(.121. 
Appendix ~o_te 

4.2.6* Side Reach. If the clear floor space allows parallel approach by a person in a wheelchair, the maximum high 
side reach allowed shall be 54 in (1370 mm) and the low side reach shall be no·less than 9 In (230 mm) above the 
floor {!"!.g,_.§_(i!.) and .(.b.)). If the side reach Is over an obstruction, the reach and clearances shall be as shown in fJa 
li{~. AP-pend!x Note 

4.3 Accessible Route. 

4,3,1 * General. Ail walks, halls, corridors, aisles, skywalks, tunnels, and other spaces that are part of an accessible 
route shall comply with y, Aopendix Note . 

4.3.2 Location. 

( 1) At least one accessible route within the boundary of the site shall be provided from public 
transportation stops, accessible parking, and accessible passenger loading zones, and public streets or 
sidewalks to the accessible building entrance they serve. The accessible route shall, to the maximum 
extent feasible, coincide with the route for the general public. 

(2) At least one accessible route shall connect accessible buildings, facilities, elements, and spaces that 
are on the same site. 

. . 
(3) At least one accessible route shall connect accessible building or faclllty entrances with all accessible 
spaces and elements and with all accessible dwell Ing units within the build Ing or facility. · 

( 4) An accessible route shall connect at least one accessible entrance of each accessible dwelling unit 
with those exterior and Interior spaces and facllltles that serve the accessible dwelling unit. 

4.3.3 Width. The minimum clear width of an accessible route shall be 36 In (915 mm) except at doors (see ~ 
and UJ.Ji.). If a person In a wheelchair must make a turn around an obstruction, the minimum clear width of the 
accessible route shall be as shown In Fig,J(.ii!J and (b). 

4.3.4 Passing Space. If an accessible route has less than 60 In ( l525 mm) clear width, then passing spaces at 
least 60 In by 60 In (1525 mm by 1525 mm) shall be located at reasonable Intervals not to exceed 200 ft (61 m). A 
T-lntersectlon of two corridors or walks Is an acceptable passing place. · 

4.3.5 Head Room. Accessible routes shall comply with ~. 

4.3.6 Surface Textures. The surface of an accessible route shall comply with ~. 

4.3.7 Slope. A·n accessible route with a running slope greater than 1:20 Is a ramp and shall comply with 4.8 .. 
Nowhere shall the cross slope of an accessible route exceed 1:50. 

4.3.8 Changes In Levels. Changes In levels along an access\ble route shall comply with ~· If an accessible 
route has changes In level greater than 1/2 In (13 mm)°, then a curb ramp, ramp, elevator, or platform lift (as 
permitted In !.U and !...L§) shall be provided that complies with U, !JI,~' or Y..1, respectively. An 
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accessible route does not Include stairs, steps, or escalators. See definition of "egress, means or• In ~. 

_.3.9 Doors. Doors along an accessible route shall comply with 4.13. 

4.3.10* Egress. Accessible routes serving any accessible space or element shall also serve as a means of egress 
for emergencies or connect to an accessible area of rescue assistance. Appendix Note 

4.3.11 Areas of Rescue Assistance. 

4.3.11.1 Location and Construction. An area of rescue assistance shall be one of the following: 

(1) A portion of a stairway landing within a smokeproof enclosure (complying with local 
requirements). · 

(2) A portion of an exterior exit balcony located Immediately adjacent to an exit stairway 
when the balcony complies with local requirements for exterior exit balconies. Openings to 
the Interior of the building located within 20 feet ( 6 m) of th'e area of rescue assistance shall 
be protected with fire assemblies having a three- fourths hour fire protection rating. 

(3) A portion of a one-hour fire-resistive corridor (complying with local requirements for 
fire-resistive construction and for openings) located Immediately adjacent to an exit 
enclosure. 

( 4) A vestibule located Immediately adjacent to an exit enclosure and constructed to the 
same fire-resistive standards as required for corridors and openings. 

(5) A portion of a stairway landing within an exit enclosure which Is vented to the exterior 
and Is separated from the Interior of the building with not less than one-hour fire-resistive 
doors. 

(6) When approved by the appropriate local authority, an area or a room which Is separated 
from other portions of the building by a smoke barrier. Smoke barriers shall have a f\re
reslstlve rating of not less than one hour and shall completely enclose the area or room. 
Doors In the smoke barrier shall be tight-fitting smoke- and draft-control assemblies having 
a fire-protection rating of not less than 20 minutes and shall be self-closing or automatic 
closing. The area or room shall be provided with an exit directly to an exit enclosure. Where 
the room or area exits Into an exit enclosure which Is required to be of more than one-hour 
fire- resistive construction, the room or area shall have the same fire- resistive 
construction, including the same opening protection, as required for the adjacent exit 
enclosure. 

(7) An elevator lobby when elevator shafts and adjacent lobbies are pressurized as required 
for smokeproof enclosures by local regulations and when complying with requirements 
herein for size, communication, and slgnage. Such pressurization system shall be activated 
by smoke detectors on each floor located in a manner approved by the appropriate local 
authority. Pressurization equipment and Its duct work within the building shall be separated 
from other portions of the building by a minimum two-hour fire- resistive construction. 

4.3.11.2 Size. Each area of rescue assistance shall provide at least two accessible areas each being not 
less than 30 Inches by 48 Inches (760 mm by 1220 mm). The area of rescue assistance shall not 
encroach on any required exit width. The total number of such 30-lnch by 48-lnch (760 mm by 1220 
mm) areas per story shall be not less than one for every 200 persons of calculated occupant load served 
by the area of rescue assistance. 

EXCEPTION: The appropriate local authority may reduce the minimum number of 30-lnch by 48-\nch 
(760 mm by 1220 mm) areas to one for each area of rescue assistance on floors where the occupant 
load Is less than 200. 

4.3.11.3* Stairway Width. Each stairway adjacent to an area of rescue assistance shall have a 
minimum clear width of 48 Inches between handrails. APP.l!!!.c!hc. N.ote 

4.3.11.4* Two-way Communication. A method of two-way communication, with both visible and 
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audible signals, shall be provided between each area of rescue assistance and the primary entry. The 
fire department or appropriate local authority may approve a location other than the primary entry. 
J\ppj0!111Hx lllote 

4.3.11.5 Identification. Each area of rescue assistance shall be Identified by a sign which states 
"AREA OF RESCUE ASSISTANCE" and displays the International symbol of accessibility. The sign shall be 
Illuminated when ~xlt sign Illumination Is required. Slgnage shall also be Installed at all Inaccessible exits 
and where otherwise necessary to clearly Indicate the direction to areas of rescue assistance. In each 
area of rescue assistance, Instructions on the use of the area under emergency conditions shall be 
posted adjoining the two-way communication system. 

4.4 Protruding Objects. 

4.4.1* General. Objects projecting from walls (for example, telephones) with their leading edges· between 27 In 
and 80 In (685 mm and 2030 mm) above the finished floor shall protrude no more than 4 In (100 mm) Into walks, 
halls, corridors, passageways, or aisles (see flg,_8.(Jl).). Objects mounted with their leading edges at or below 27 In 
(685 mm) above the finished floor may protrude any amount (see F:ig •. B.(a) and (!:>)). Free-standing objects 
mounted on posts or pylons may overhang 12 In (305 mm) maximum from 27 In to 80 In (685 mm to 2030 mm) 
above the ground or finished floor (see Fjg. BCc) and UU).. Protruding .objects shall not reduce the clear width of an 
accessible route or maneuvering space (see Fig. B(e)). Appendix Note 

4.4.2 Head Room. Walks, halls, corridors, passageways, aisles, or other circulation spaces shall have 80 In (2030 
mm) minimum clear head room (see Fig. BCa)). If vertical clearance of an area adjoining an accessible route Is 
reduced to less than 80 In (nominal dimension), a barrier to warn blind or visually-Impaired persons shall be 
provided (see fig. B(c·ll). 

4.5 Ground and Floor Surfaces. 

4.5.1* General. Ground· and floor surfaces along accessible routes and In accessible rooms and spaces Including 
floors, walks, ramps, stairs, and curb ramps, shall be stable, firm, slip-resistant, and shall comply with 4.5. 
Appendix_ No.te 

4.5.2 Changes In Level. Changes In level up to 1/4 In (6 mm) may be vertical and without edge treatment (see 
fi!J. .. Z.~L). Changes In level between 1/4 In and 1/2 In (6 mm and 13 mm) shall be beveled with a slope no greater 
than 1: 2 (see Flg._l.(d)J. Changes In level greater than 1/2 In ( 13 mm) shall be accomplished by means of a ramp 
that complies with !.Z or y, 

4.5.3* Carpet. If carpet or carpet tile Is used on a ground or floor surface, then It shall be securely attached; have 
a firm cushion, pad, or backing, or no cushion or pad; and have a level loop, textured loop, level cut pile, or level 
cut/uncut pile texture. The maximum pile thickness shall be 1/2 In (13 mm) (see Eig._SjfJ). Exposed edges of. 
carpet shall be fastened to floor surfaces and have trim along the entire length of the exposed edge. Carpet edge 
trim shall comply with ~. AJmendlx Npte 

4.5.4 Gratings. If gratings are located In walking surfaces, then they shall have spaces no greater than 1/2 in (13 
mm) wide In one direction (see flg. B(g)). If gratings have elongated openings, then they shall be placed so that 
the long dimension Is perpendicular to the dominant direction of travel(see Fig. BChl). 

4.6 Parking and Passenger Loading Zones. 

4.6.1 Minimum Number. Parking spaces required to be accessible by ~ shall comply with 4.6.2 through 4.6.5. 
Passenger loading zones required to be accessible by U shall comply with M.5. and ~. 

4.6.2 Location. Accessible parking spaces serving a particular building shall be located on the shortest accessible 
route of travel from adjacent parking to an accessible entrance. In parking facilities that do not serve a particular 
building, accessible parking shall be located on the shortest accessible route of travel to an accessible pedestrian 
entrance of the parking facility. In buildings with multiple accessible entrances with adjacent parking, accessible 
parking spaces snail be dispersed and located closest to the accessible entrances. 

4.6.3* Parking Spaces. Accessible parking spaces shall be at least 96 In (2440 mm) wide. Parking access aisles 
shall be part of an accessible route to the building or faclllty entrance and shall comply with Y. Two accessible 
parking spaces may share a common access aisle (see flg.,_9.). Parked vehicle overhangs shall not reduce the clear 
width of an accessible route. Parking spaces and access a Isles shall be level with surface slopes not exceeding 1: SO 
(2%) In all directions. Appendix Note 
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4.6.4* Slgnage. Accessible parking spaces shall be designated as reserved by a sign showing the symbol of 
accessibility (see 4.30. 7). Spaces complying with 4.1.2(5lCb) shall have an additional sign "Van-Accessible" 

A mounted below the symbol of accessibility; Such signs shall be located so thi;!Y cannot be obscu.red by a vehicle 
• parked In the space. ARPendjx Note · 

4.6.5* Vertical Clearance. Provide minimum vertical clearance of 114 In (2895 mm) at accessible passenger 
loading zones and along at least one vehicle access route to such areas from site entrance(s) and exlt(s). At parking 
spaces complying with 4.1.2(5)(b), provide minimum vertical clearance of 98 In (2490 mm) at the parking space 
and along at least one vehicle access route to such spaces from site entrance(s) and exlt(s). Appendix Note 

4.6.6 Passenger Loading Zones. Passenger loading zones shall provide an access aisle at least 60 In (152S mm) 
wide and 20 ft (240 ln)(6100 mm) long adjacent and parallel to the vehicle pull-up space (see Fig. 10). If there are 
curbs between the access aisle and the vehicle pull-up space,· then a curb ramp complying with ~..Z shall be 
provided. Vehicle standing spaces and access aisles shall be level with surface slopes not exceeding 1:50 (2%) In all 
directions. 

4.7 Curb Ramps. 

4.7.1 Location. Curb ramps complying with 4.7 shall be provided wherever an accessible route crosses·a curb; 

4.7.2 Slope. Slopes of curb ramps shall.comply with~. The slope shall be measured as shown In .Elg...J..l. 
Transitions from ramps to walks, gutters, or streets shall be flush and free of abrupt changes. Maximum slopes of 
adjoining gutters, road surface Immediately adjacent to the curb ramp, or accessible route shall not exceed 1 :20. 

4.7.3 Width. The minimum width of a curb ramp shall be 36 In (915 mm), exclusive of flared sides. 

4,7,4 Surface. Surfaces of curb ramps shall comply with .!,,2. 

4.7.S,Sldes of Curb Ramps. If a curb ramp Is located where pedestrians must walk across the ramp, or where It Is 
not protected by handrails or guardrails, It shall have flared sides; the maximum slope of the flare shall be 1:10 (see 
~). Curb ramps with returned curbs may be used where pedestrians would not normally walk across the 
W"amp lSee Fig. 12(b)). · · 

4.7.G' Bullt-up Curb Ramps. Built-up curb ramps shall be located so that they do not project.Into vehicular traffii: 
lanes (see E.Hk.U). 

4.7.7. Detectable Warnings. A curb ramp shall have a detectable warning complying with~. The detectable 
warning shall extend the full width and depth of the curb ramp. 

4.7.8 Obstructions. Curb ramps shall be located or· protected to prevent their obstruction by par~ed vehicles. 

4.7.9 Location at Marked Crossings. Curb ramps at marked crossings shall be wholly contained within the 
markings, exdudlng any flared sides (see .Elg...ll). 

4.7.10 Diagonal Curb Ramps. If diagonal (or comer type) curb ramps have returned curbs or other well-defined 
edges, such edges shall be parallel to the direction of pedestrian flow. The bottom of dlago-nalcurb ramps shall have 
48 In (1220 mrri) minimum clear space as shown In fjg, 15(cl and U!J. If diagonal curb ramps are provided at 
marked crossings, the 48 In (1220 mm) clear space shall be within the markings (see Ete.151~) and tc:t)). If · 
diagonal curb ramps have flared sides, they shall also have at least a 24 In (610 mm) long segment of straight curb 
located on each side of the curb ramp and within the marked crossing (see Fig. 15(cU, 

4.7 .11 Islands. Any raised Islands In crossings shall be cut through level with the street or have curb. ramps at 
both sides and a leyel area at least 48 In (1220 mm) long between the curb ramps In the part of the Island 
Intersected by the crossings (see Fig. 15Cal and QUl. 

4.8 Ramps. 

4.8.1* General. Any part of an accessible route with' a slope greater than 1:20 shall be considered a ramp and 
-shall comply with 4.8. AppendbfNote · . 

4.8.2* Slope and Rise. The least possible slope shall be used for any ramp. The maximum slope of a ramp In new 
construction shall be 1: 12. The. maximum rise for any run shall be 30 In (760 mm) (see Fig. 16). Curb ramps and 
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ramps to be copstructed on exlstlrig sites or In existing buildings or facllltles may have slopes an·d rises as allowed In 
4.1.6C3)Ca) If space llmltatlons prohibit the use of a 1:12 slope or less. Appendix Note · 

4.8.3 Clear Width. The minimum clear width of a ramp shall be 36 In (915 mm). 

4.8.4• Landings. Ramps shall have level landings at bottom and top of each ramp and each ramp run. Landings· 
shall have.the following feat_ures: 

(1) The I anding shall be at least as wide as the ramp run lead Ing to It. 

(2) The landing length shall be a minimum of 60 In (1525 mm) clear. 

(3) If ramps change direction at landings, the minimum landing size shall be 60 In by 60 In (1525 mm 
by 1525 mm): 

( 4) If a doorway Is located at a Ian ding, then the area In front of the doorway shall comply with 4 •. 13.6. 
A110endix Note 

4.8.5• Handralls. If a ramp run has· a rtse greater than 6 In (150 mm) or a horizontal projection greater than 72 In 
(1830 mm), then It shall have handrails on both sides. Handrails are not required on curb ramps or adjacent to 
seating In assembly areas. Handrails shall comply with ~ and shall have the foll owing features: 

( 1) Handrails shall be provided along both sides of ramp segments. The Inside handrall'ori switchback or 
dogleg ramps shall always be continuous. 

(2) If handrails are not continuous, they shall extend at least 12 In (305 mm) beyond the top and 
bottom of the ramp segment and shall be parallel with the floor or ground surface (see Fig. 171. 

(3) The clear space between the handrail and the wall shall be 1 • 1/2 In (38 mm). 

(4) Gripping surfaces shall be continuous. 

(5) Top of handrall gripping surfaces shall be mounted between 34 In and 38 In (865 mm and 965 mm) 
above ramp surfaces. 

(6) Ends of handrails shall be either rounded or returned smoothly to floor, wall, or post. 

(7) Handrails shall not rotate within their fittings. AJlpendlx NOte 

4.8.6 Cross Slope and Surfaces; The cross slope of ramp suifaces shall be no greater than 1:50. Ramp surrai:es 
shall comply with !I.Ji. 

4.8.7 Edge Protection. Ramps and landings with drop-offs shall have curbs, walls, railings, or projecting suifaces 
that prevent people from slipping off the ramp. Curbs shall be a minimum of 2 In (SO mm) high (see Fig. 171. 

4.8.8 Outdoor Conditions. Outdoor ramps and their approaches shall be designed so that water wlll .not 
. accumulate on walktng surfaces. · 

4.9 Stairs. 

4,9,1• Minimum Number. Stairs required to be accessible by 4,1 shall comply with 4.9._ Appendix N.ote 

4.9.2 Treads and Risers. On any given flight of stairs, all steps shall have uniform riser heights and uniform tread 
widths. Stair treads shall be no less than 11 In (280 mm) wide, measured from riser to riser (see Fig. 18{a)). Open 
risers are not permitted. · 

4.9.3 Noslngs. The undersides of no sings shall not be abrupt. The radius of curvature at the lead Ing edge of the 
tread shall be no greater than 1/2 In (13 mm). Risers shall be sloped or the underside .of the nos,lng shall have an 
angle not less than 60 degrees from the horizontal. Noslngs shall project no more than 1·1/2 In (38 mm) (see !:'lg, 
w. . 
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4.9.4"' Handrails. Stairways shall have handrails at both sides of all stairs. Handrails shall comply with ~ and 
shall have the following features: 

(1) Handrails shall be continuous along both sides of stairs. The Inside handra!I on switchback-or dogleg 
stairs shall always be continuous (see Fig. 19Ca} and@). 

(2) If handrails ~re not continuous; they shall extend at least 12 In (305 mm) beyond the top riser and 
at least 12 In (305 mm) plus the width of one tread beyond the bottom riser. At the top, the extension 
shall be parallel with the floor or ground surface. At the bottom, the handrall shall continue to slope for 
a distance of the width of one tread from the bottom riser; the remainder of the extension shall be 
horizontal (see Fig. 19(cl and uUJ. Handrall extensions shall comply with Y. 

(3) The clear space between handrails and wall shall be 1-1/2 In (38 mm). 

(4) Gripping surfaces shall be uninterrupted by newel posts, other construction elements, or 
obstructions. 

(5) Top of handrail gripping surface shall be mounted between 34 In and 38 In (865 mm and g55 mm) 
above stair nosings. · · · 

(6) Ends of handrails shall be either rounded or returned smoothly to floor, wall or post. 
- ·.~.;·; .~~~·' 

(7) Handrails shall not rotate within their fittings. Aopendlx Note 

4.9.SJ>etectable Warnings at Stairs. (Reserved). 
i~-.: -

4.a:6"outdoor Conditions. Outdoor stairs and their approaches shall be designed so that water will not 
accumulate on walking surfaces. 

4.10 Elevators. . e 4.10 .. 1 General. Accessible elevators shall be on an accessible route and shall comply with 4.10 and with the Afil!lll 
Al7 .•. ~.:J.9.9_Q, .$.@.f.Q_ty __ C~EJgvators mc!J;~tcm;. Freight elevators shall not be conslden~d as meeting 
the requirements of this section unless the only elevatcir5 provided are used as combination passenger and freight 
elevators for the public and employees. - ' 

4.10.2 Automatic Operation. Elevator operation shall be automatic. Each car shall be equipped with a self
levellng feature that will automatically bring the car to floor landings within a tolerance of 1/2 In ( 13 mm) under 
rated loading to zero loading conditions. This self-levelfng feature shall be automatic arid Independent of the 
operating device and shall correct the overtravel or ~ndertravel.. · · 

4.10.3 Hall Call Buttons~ Call buttons In elevator lobbies and halls shall.be center.ed-at 42 In (1065 mm) above the 
floor. Such call buttons shall have visual signals to Indicate when· each call ls registered and when each call ls 
answered. Call buttons shall be. a minimum of 3/1!, In. (:1,9 mm) In the smallest dlme.nslon. The button designating the 
up direction shall be. on top.- (See Fla; 20.) Buttons shall be raised or flush. Objects mounted beneath hall call 
buttons shall not project Into the elevator lobby more than 4 In (100 mm). · 

4.10,4 Hall Lanterns. A vlslble_and audible signal shall be provided at each holstway entra.nce to Indicate which car 
Is answering a call. Audible signals shall sound once for the up direction and twice for the down direction or shalt 
have verbal annun~lators that say "up" or "down.• Visible signals shall have the following features: 

(1) Hall lantern fixtures shall be mounted so that their centerline ts at least 72 In (1830 mm) above the 
lobby _floor. (See Fig. 20.) 

(2) Visual elements shall be at least 2-1/2 In (64 mm) tn the smallest dimension. 

(3) Signals shall be visible from the vicinity of the hall call button (see Fig. 20). In-ear lanterns located 
In cars, visible from the vicinity of hail call buttons, and eonformlng to the above requirements, shall be 
acceptable. · 

4.10.S Raised and Brallle Characters on Holstway Entrances. All elevator holstWay entrances shall have raised 
and Brallle floor designations provided on both jambs. The centerline of the characters shall be 60 In (1525 mm) 
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above finish floor. -Such characters shall be i In (SO mm) high and shall compiy with ~. Permanently applied 
plates are acceptable If they are permanently fixed to the jambs. (See Fig. 20). · 

4.10.6* Door Protective and Reopening Device. Elevator doors shall open and close automatlcally. They shall 
be provided with a reopening device that will stop and reopen a car door and holstway door automatically If the door 
becomes obstructed by an object or person. The device shall be capable of completing these operations without 
requiring contact for an obstruction passing through the opening at heights of S In and 29 In ( 125 mm and 735 mm) 
above finish floor (see Fig. 20). Door reopening devices shall remain effective for at least 20 seconds. After such an 
Interval, doors may close In acco_rdance with the requirements of AS..MU1Ll~1~9Q .. ARP!'!D.d.IX. NQ.ti= 

4.10.7* Door and s·lgnal Timing for Hall Calls. The minimum acceptable time from notification that a car Is 
answering a call until the doors of that car start to close shall be calculated from the following equation: 

T = D/(1.5 ft/s) or T = D/(445 mm/s) 

where T total time In seconds and D distance (In feet or millimeters) from a point In the lobby or corridor 60 In 
(1525 mm) directly In front of the farthest call button controlling that car to the centerline of Its holstway door (see 
Fig. 21). For cars with In-car lanterns, T begins when the lantern Is vlslble from the vicinity of hall call buttons and 
an audible signal Is sounded. The minimum acceptable notification time shall be 5 seconds. Aooen_dlx Note 

4.10.B Door Delay for Car Calls. The minimum time for elevator doors to remain fully open In response to a car 
call shall be 3 seconds. 

4.10.9 Floor Plan of Elevator Cars. The floor area of elevator cars shall provide space for wheelchair users to 
enter the car, maneuver within reach of controls, and exit from the car. Acceptable door opening an_d Inside . ; : 
dimensions shall be as shown In Elg._22, The clearance between the car platform slll and the edge of any holstway 
landing shall be no greater than 1-1/4 In (32 mm). 

4.10.10 Floor Surfaces, Floor surfaces shall comply with ~. 

4.10.11 Illumlnatlon Levels. The level of Illumination at the car controls, platform, and car threshold and landing 
sill sh.all be at least 5 footcandles (53.8 lux). 

4.10.12* Car Controls. Elevator control panels shall have the following features: 

(1) Buttons. All control buttons shall be at least 3/4 In (19 mm) In their smallest dimension. They shall 
be raised or flush. 

(2).Tacttle, Braille, and Visual Control Indicators. All control buttons shall be designated by Braille and 
by raised standard alphabet characters for letters, arable cha~acters for numerals, _or standard symbols 
as shown In Fig. 23(al, and as required In ASME A17.1-1990. Raised and Braille characters and 
symbols shall comply with ~. The call button for the main entry floor shall be designated by a raised 
star· at the left of the floor designation (set! fjg,_23.(A)). All. raised designations for control buttons shall 
be placed Immediately to the left of the button to which they apply. Applied plates, permanently 
attached, are an acceptable means to provide raised control designations. Floor buttons shall be 
provided with visual Indicators to show when each call Is registered. The visual Indicators shall be 
extinguished when each call Is answered. · 

(3) Height. All floor.buttons shall be no higher th~n 54 In (1370 mm) above the fli:ilsh floor for side 
approach and 48 In (1220 mm) for front approach. Emergency controls, Including the emergency alarm 
and emergency stop, stiall be grouped at the bottom of the panel and shall have their centerllnes no 
less than 35 In (890 mm) above the finish floor (see FJa • ...2:\l.!l) and (~)). 

· (4) Location. Controls shall be located on a front wall If cars have center opening doors, and at the side 
wall or at the front wall next to the door If cars have side opening doors (see Fig. 23Ccl and Ull). 
&P.~lll.C 

4.10.13* car Position Indicators. In elevator cars, a visual car position Indicator shall be provided above the' car 
control panel or over the door to show the position or the elev'ator lri the holstWay. As the car passes or stops at a 
floor served by the elevators, the corresponding numerals shall Illuminate, and an audible signal shall sound. 
Numerals shall be a minimum of 1/2 ln (13 mm) high. The audible signal shall be no less ~an 20 decibels with a 
frequency no higher than 1500 Hz. An automatic: verbal announcement of the floor number at which a car stops or 

1310 
http://wwV;.access-board.gov/adaag/htm.l/adaag.htm 913noos 



ADA Accessibility Guidelines Page 29 of98 

which a car passes may be substituted for the audible signal. APnendlx Note 
' ' 

. 

4.10.14* Emergency Communications. If provided, emergency two·way communication systems between the 
elevator and a point outside the holstway shall comply with AS.MJ;At7_.1.~19!lQ. The highest operable part of a two· 
way communication system shall be a maximum of 48 In (1220 mm) from the floor of tlie car. It shall be ldentlfled . 
by a raised symbol and lettering complying with ~ and located adjacent to the device. If the system uses a · 
handset then the length of the cord from the panel to the handset shall be at least 2g In (735 mm). If the system Is 
located In a closed compartment the compartment door hardware shall conform to A.2.Z, Controls and Operating 
Mechanisms. The emergency Intercommunication system shall not require voice communication. APPl!!ndix Nqte 

4.11 Platform Lifts (Wheelchair Lifts), 

4.11.1 Location. Platform lifts (wheelchair lifts) permitted by 4.1 shall comply with the requirements of 4.11. 

4.11.2* Other Requirements. If platform lifts (wheelchair lifts) are used, they shall comply with 4.M, .4..5., A.2.Z, 
and A_s.MJ;_~!Z,l.~l!f!ltY. Code for Elevators arut_t;_~l11tllr!!,..Aml.on.XX1..1.fil1_Q. ~Rlll!.m;llJ!'. .N.ote 

4.11.3 Entrance. If platform lifts are used then they shall faclfltate unassisted entry, operation, and exit from the 
lift In compliance with ~. 

4.12 Windows. 
..:::.::· 

4.12.1* General. (Reserved). AJmendix Note 

4.12~.~* Window Hanlware. (Reserved). Appendix Note 

4.13 Doors. 

4.13.i G'eneral. Doors required to' be acc.esslble by ~..1 shall comply with the requirements of 4.13. 

At,13;2 Revolving Doors and Turnstiles. Revolving doors or turnstiles shall not be the only means of passage at 
9;;"n accessible entrance or along an accessible route. An accessible gate or door shall be provided adjacen-t to the 

tumstlle or revolving door and shall be so designed as to faclfltate the same use pattern. 
. ' . 

4.13.3.Gates. Gates, Including tftket gates, shall meet all applicable specifications of 4.13, 
~- . ' .· ' . 

. . . . 
4.13.4 Double-Leaf Doorways. If doorways have two Independently operated door leaves, then at feast one leaf 
shall meet the specifications In ~ and ~. That leaf shall be an active leaf. 

. . . ; 

4.13.5 Clear Width. Doorways shall have a minimum clear opening of 32 In (815 mm) with the door open go 
degrees, measured between the face of the door and the opposite stop (see Fig. 24(a), .(bl, {lo},, and {lU). 
Openings more than 24 ln-{610--mm) In depth shall comply with 4._;z._1 and .j._~.3 (see EJg..__24.(.!i!J). 

- . 

EXCEPTION: Doors not requiring full user passage, such as shallow closets, may have the dear opening 
reduced to 20 In (510 mm) minimum. 

' . 

4.13.6 Maneuvering Clearances at Doors. Minimum maneuvering clearances at doors that are ncit automatic or 
power· assisted shall be as shown In Fig. 25. The floor or ground area within· the required clearances shall be level 
and dear. 

EXCEPTION: Entry doors to acute care hospftal bedrooms for 'in-patients shall be exempted from the 
requirement fcir space at the latch sid~ of the door (see dimension "x' In f.lg...1.5) ff t,he door Is at least 
44 In (1120 mm) wide. 

4.13.7 Two Dot!rs In Serles. The .minimum space between two hinged or pivoted doors In series shall be 4B In 
(1220 mm) plus the width of any door swinging Into the space. Doors In series shall swing either In the same 
direction or away from the space between the doors (see Fig. 26). 

e..:.13.8* Thresholds at Doorways. Thresholds at doorways shall not exceed 3/4 In (19 mm) Jn height for exterior 
-- sliding doors o,r 1/? .In (13 mm) for other types of doors. Raised .thresholds and floor.ievef changes at accessible 

doorways shall be beveled with a sfope·iio greater than 1:2 (see !i..5..2). AP.P.en,dlx:N.o~e ' 
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4.13.9* Door Hardware. Handles, pulls, latches, locks, and other operating devices on accessible doors shall have 
a shape that ls easy to grasp with one hand and does not require tight grasping, tight pinching, or twisting of the 
wrist to operate. Lever-operated mechanisms, push-type mechanisms, and U-shaped handles are acceptable 
designs. When sliding doors are fully open, operating hardware shall be exposed and usable from both sides. 
Hardware required for accessible door passage shall be mounted no higher than 48 In (1220 mm) above finished 
floor. AJ)pendlx Note 

4.13.10* ·Door Closers. If a door has a closer, then the sweep period of the closer shall be adjusted so that from 
an open position of 70' degrees, the door will take at least 3 seconds to move to a point 3 In (75 mm) from the 
latch, measured to the leading edge of the door. Appendix Note · 

4.13.11* Door Opening Force. The maximum force for pushing or pulling open a door shall be as follows: 

(1) Fire doors shall have the m·lnlmum opening force allowable by the appropriate administrative 
authority. 

(2) Other doors. 

(a) exterior hinged doors: (Reserved). 
(b) Interior hinged doors: 5 lbf (22.2N) 
(c) sliding or folding doors: 5 lbf (22.2N) 

These forces do not apply to the force required to retract latch bolts or disengage.other devices that 
may hold the door In a closed position. Apoendlx Note 

4.13.12* Automatic Doors and Power-Assisted Doors. If an automatic door Is used, then It shall comply with 
ANSI/BHMA A156.10-1985. Slowly opening, low-powered, automatic doors shall comply with ANSI A156.19-
.li.IM. Such doors shall .not open to back check faster than 3 seconds and shall require no more than 15 lbf (66."6N) 
to stop door movement. If a power-assisted door ls used, Its door-opening force, shall comply with 4.13.11 and Its 
dosing shall conform to the requirements In ANSl A156,19-198§. Appendix Note · 

4.14 Entrances. 
. . . ' . 

4.14.1 Minimum Number. Entrances required to be accessible by U shall· be part of an accesslble route 
complying with 4.3. Such entrances shall be connectet;J by an accessible route to pybllc transportation stops, to 
accessible parking and passenger loading iones, and to public streets or sldeWcilks If available (see '4.3.2C1l): They 
shall also be connected by an accessible route to all accessible spaces or elements within the building or facility. 

4.14.2 Service Entrances. A service entrance shall not be the sole accessible entrance unless It ls the only 
entrance to a building or facility (for example, In a factory or garage). 

4.15 'Drinking Fountains and Water co61e..S; 

4.15~1Mlnlmum Number. Drinking fountains or water coolers required to be accessible by ~..1 shall comply with 
4.15. 

4.15.2* Spout Height. Spouts. shall be no higher than 36 In (915 mm), measured from the floor or ground 
surfaces to the spout outlef(see Elg. 27(ill). AR~e 

4.15.3 Spout Location. The spouts of drinking fountains and water coolers shall be at the front of the unit and 
shall direct the water flow In_ a trajectory that Is parallel or nearly parallel to the front of the unit. The spout shall 
provide a flow of water at least 4 In (100 mm) high so as to allow the Insertion of a cup or glass under the flow of 
water. On an· accessible drinking fountain with a round or oval bowl, the spout must be positioned so the flow of 
water Is within 3 In (75 mm) of the front edge of the fountain. 

4.15.4 Controls. Controls shall comply wlt;h ~. Unit controls shall be front mounted or side mounted near the · 
front edge. · · 

4.15.5 Clearances. 

(1) Wall- and post-moun\:ed .. cantllevered units shall have a clear knee space between the bottom of the 
apron and the floor or ground at least 27 In (685 mm) high, 30 In (760 mm) wide, and 17 In to 19 In 

. ' 
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(430 mm to 485 mm) deep (see Fig. 27Cal and QU). Such units shall also have a minimum clear floor 
space 30 In by 48 In (760 mm by 1220 mm) to allow a person In a wheelchair to approach the unit 
facing forward. · · 

EXCEPTION: These clearances shall not be required at units used prlmarlly by children ages 12 
and younger where clear floor space for a parallel approach complying with 4,2,~ Is provided and 
where the spout Is no higher than 30 In (760 mm), measured from the floor or ground surface to 
the spout outlet •. 

(2) Free-standing or built-In units not having a clear space under them shall have a clear floor space at 
least 30 In by-48 In (750 mm by 1220 mm) that allows a person In a wheelchair to make a parallel 
approach to the unit {see E.lg,_22(.c) and {d)): This clear floor space shall comply with 4,2,4. 

4.16 Water Closets. 

4.16.1 General. Accessible water closets shall comply with 4.16.2 through 4.15.6. 

EXCEPTION: water closets used prlmar!ly by children ages 12 and younger shall be permitted to comply 
with !I._~ • 

. ' 
4.16.2 Clear Floor Space. Clear floor space for water closets riot In stalls shall comply with Fig. 2.s. Clear floor 
space may be arranged to allow either a left-handed or right-handed approach. 

4.16.3* Height. The height of water closets shall be 17 In to 19 In (430 mm to 485 mm), measured to the top of 
the toilet seat (see Fig, 29CJtl). Seats shall not be sprung to return to a lifted position. A12pendix Note 

4.16.4* Gnilf Bars. Grab ·bars for water closets· not located In stalls shali comply with ~ and Fig. 29, The grab 
bar behln'd ~~-i:(water closet shall be 36 In (915 mm) minimum. A~J\l..m . . 

' .. -...... • 

4.16.S* Flush Controls. Flush controls shall be hand operated or automatic and shall comply with 4.2M. Controls 
..::~flush· valves shall be mounted on the wide side of toilet areas n6 more than 44 In (1120 mm) above ttie floor • 
.,.-P....!lltdJxJ'll-9~e · 

4.16.6 Dispensers. Toilet paper dispensers shall be Installed within reach, as .shown In fig. 29Cb). Dispensers that. 
controi dellver'y, or that do not permit continuous paper flow, ·shall not be used. · · · . . 

4.16.7* Water Closets for Children. Water closets used primarily by children ages 12 and. younger shall comply 
with 4',16'. 7 a!;' permitted by 4.16.1. Agpendlx Note 

(1) Clear Floor Space. Clear floor space ·for water closets· not In stalls shall comply with Fig. 28 except 
that the centerline of water closets shall be 12 In m!nlmum tci 18 lri maximum (305 mm to 455 mm) . 
from the side wall cir partition. Clear floor s'pace may be arranged to allow either a leftc or right-hand 
approach. · · · ..... __ . .. . . ..... .. 

(2) Helg.ht. The height of water closets shall be 11 In ~lnlmum to 17 In maximum (280 mm to 430 
mm), measured to the top of the toilet seat. Seats shall not be sprung to return to a lifted position. 

(3) Grab Bars. Grab bars for water closets not located In stalls shall comply with~ and Fig. 29 
except that grab bars shall be mounted 18 In minimum to .27 In maximum (455 mm to 685 mm) above 
the finish floor measured to the grab bar centerline. The grab bar behind the water closet shall be 36 In 
(915 mm) minimum. 

ExCEPTION: If administrative authorities require flush controls for flush valves to be located In a 
position that conflicts with the lo cation of the rear grab bar, then that grab bar may be split or; at . 
water closets with a centerlln~ placement below 15 In (380 mm), a rear grab bar 24 In (610 mm) 
minimum on the open side of the toilet area shall be permitted. 

(4) Flush Controls. Flush controls shall be hand operated or automatic and shall coniply with 4.U~. 
Controls for flush valves shall be mounted on the wide side of the toll et area no more than 35 In (915 
mm) above the floor. 

(5) Dispensers. Toilet paper dispensers shall be Installed 14 In minimum to 19 In maximum P55 mm to 
485 mm) above the finish floor measured to the dispenser centerline. Dispensers th.at control delivery, 
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or that do not permit continuous paper flow, shall not be used. 

4.17 Toilet Stalls. 

4.17.1 Location. Accessible toilet stalls shall be on an accessible route and shall meet the requirements of 4.17.2 
through 4.17 .6. · 

EXCEPTION: Toi.let stalls used primarily by children ages 12 and younger shall be permitted to comply with 
!..!LZ. 

4.17.2 Water Closets. Water closets In accessible stalls_ shall comply with~. 

4.17.3* Size and Arrangement. The size and arrangement of the standard toilet stall shall comply with Fig. 30 
(11.l, Standard Stall. Standard toilet stalls with a minimum depth of 56 In (1420 mm) (see Fig. 30(a)) shall have 
wall-mounted water closets. If the depth of a standard toilet stall Is Increased at least 3 In (75 mm), then a floor
mo1,mted water closet may be used. Arrangements shown for standard tollet stalls may be reversed to allow either a 
le~- or right-hand approach. Additional stalls shall be provided In conformance with ~. Aopendix Note 

EXCEPTION: In Instances of alteration work where provision of a standard stall (flg,_;:l..Plit)) Is technically 
Infeasible or where plumbing code requirements prevent combining existing stalls to provide space, either 
alternate stall (Fig. 30(bl) may be provided In lieu of the standard stall. 

4.17.4 Toe Clearances. In standard stalls, the front partition and at least one side partition shall provide a toe 
clearance of at least 9 In (230 mm) above the floor. If the depth of the stall ls greater than 60 ln·(1525 mm), then 
the toe clearance Is not .req_ulred. 

4.17.5* Doors. Tollet stall doors, Including door hardware, shall comply with 4 •. ~. If tollet stall approach Is from 
the latch side of the stall door, clearance between the door side of the stall and any obstruction may be. reduced to a 
minimum of 42 In (1065 mm) (Fig. 30). Appendix NOte ·· · 

4.17.6 Grab Bars. Grab. bars complying with the length and positioning shown In F.lg, .30..(;i.), (b), (c:), and (d) 
shall be provided. Grab bars may be mounted with any desired method as long as they have a gripping surface at 
the locations shown and do not obstruct the required clear floor area. Grab bars shall comply with 4.2.6. 

4.17.7* Toilet Stalls for Children: Toilet stalls used primarily by children ag~s 12 and younger shall comply with 
4.17.7 as permitted by 4.17 .1. Appendix Note 

(1) Water Closets. Water closets In accessible stalls shall comply with uu. 
(2) Size and Arrangement. The size and arrangement of the standard toll et stall shall comply with 
~and Fig.· 30(a), Standard Stall,. except that the centerline of water closets shall be-12 In 
minimum to 18 In m·axlmum (305 mm to 455 mm) from the side wall or partition and .. the minimum 
depth For stalls with wall-mounted water closets shall be 59 In (1500 mm). Alternate stalls complying 
with Fjg. 30{b) may be provided where permitted by !..!U except that the sta!t-shall have a 
minimum depth of 69 In (1745 mm) where wall-mounted water closets are provided. 

(3) Toe Clearances. In standard stalls, the front partition and at least one side partition shall provide a 
toe clearance of at least 12 In (305 mm) above the finish floor. 

(4) Doors. Toilet stall doors shall comply with_~. 

(5) Grab Bars. Grab bars shall comply with UL.Ji. and the length and positioning shown In Fig. 30lal, 
OU, U;1 and .UU except- that grab bars shall be mounted 18 In minimum to 27 In maximum (_455 mm 
to 685 mm) above the finish floor measured to the grab bar centerline. 

EXCEPTION: If administrative authorities require flush controls for flush valves to be located In a 
position that conflicts with the location of the rear grab bar, then that grab bar may be spilt or, at 
water closets with a centerline placement below 15 In (380 mm), a rear grab bar 24 In (610 mm) 
minimum on the open side of the tollet area. shall be permitted. · 

4.18 Urinals. 

4.18.1 General. Accessible urinals shall comply with 4.18. 
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4.18.2 Height. Urinals shall be stall-type or wall-hung with an elongated rim at a maximum of 17 In (430 mm) 
above the finish floor. 

A 4.18.3 Clear Floor Space. A clear floor space 30 In by 48 In (760 mm by 1220 mm) shall be provided In front of 
... urinals to allow forviard approach. This clear space shall adjoin or overlap an a~cesslble route and shall comply with 

~. Urinal shields that do not extend beyond the· front edge of the urinal rim may be provided with 29 In (735 . 
mm) clearance between them. 

4.18.4 Flush C~ntrols. Flush controls shall be hand operated or automatic, and shall comply with 4.27.4, and shall 
be mounted no more than 44 In (1120 mm) above the finish floor. 

4.19 Lavatories and Mirrors. 

4.19.1 General. The requirements of 4.19 shall apply to lavatory fixtures, vanities, and built-In lavatories. 

4.19.2 Height and Clearances. Lavatories shall be mounted with the rim or counter surface no higher than 34 In 
(865 mm) above the finish floor. Provide a clearance of at least 29 In (735 mm) above the finish floor to the bottom 
or the apron. Knee and toe clearance shall comply with Fig. 31. 

EXCEPTION 1: Lavatories used primarily by children ages 6 through 12 shall be permitted to have an apron 
clearance and a knee clearance 24 In (610 mm) high minimum provided that the rim or counter surface Is no 
higher than 31 In (760 mm). · 

EXCEPTION 2: Lavatories used primarily by children ages 5 and yoi:.nger shall not be required to meet.these 
clearances If clear floor space .for a parallel approach complying with 4.2..§ Is provided. 

4.19.3lClear Floor Space. A clear floor space 30 In by 48 In (760 mm by 1220 mm) complying with ~shall be 
provided In front of a lavatory to allow forward approach. Such clear floor space shall adjoin or overlap an accessible 
route and shall extend a maximum of 19 In (485 nim) underneath the lavatory (see fig,.:3.2). 

4.19.4 Exposed Pipes and Surfaces. Hot water and drain pipes under lavatories shall be Insulated or otherwise 
9onflgured to protect against contact. There shall be no sharp or abrasive su.rfaces under lavatories. 

4.19.S Faucets. Faucets shall comply with ~2z,4. Lever-operated, push-type, and electronically controlled 
mecha.hl,sms are examples of acceptable designs. If self-closing valves are used the faucet shall remain· open for at 
least 10 seconds. 

4.19.6"' Mirrors. Mirrors shall be mounted with the bottom edge of the reflecting surface no higher than 40 In 
(1015 mm) above the finish floor (see Fig. 31). Agpend!x Note 

4.20 Bathtubs. 

4.20.l General. Accessible.bathtubs shall comply with 4.20. 

4.20.2 Floor Space. Clear floor space In front.of bathtubs shall be as shown In Fig. 33. 

4.20.3 Seat. An In-tub seat or a seat at the head end of the tub shall be provided as shown Jn Fig; 33 and ;M. The 
structural strength of seats and their attachments shall comply with ~. Seats shall be mounted securely and 
shall not slip during use. . . . · 

4.20.4 Grab Bars. Grab bars complying with ~shall be provided as shown In .El.g,_33 and ;M. 

4.20.5 Controls. Faucets and other controls complying with UM shall be located as shown In Fig. 34. 

4.20.6 Shower Unit. A shower spray unit with a hose at least 60 In (1525 mm) long that can be used both as a 
fixed shower head and as a hand-held shower shall be provided. . 

4.20.7 Bathtub Enclosures. If provided, enclosures for bathtubs shall not obstruct controls or transfer from 
-heelchalrs onto bathtub seats or Into tubs. Enclosures on bathtubs shall not have tracks mounted on. their rims. 

· 4.21 Shower Stalls. . · . 
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4.21.1* General. Accessible shower stalls shall comply with 4.21. A,P-peildlx Note 

4.21.2 Size and Clearances. Except as specified In i..1.2, shower stall size and clear floor space shall comply with 
Flg ..... ll(Jt) or (.bJ. The shower stall In E{g.._H.(A) shall be 36 In by 36 In (915 mm by 915 mm). Shower stalls 
required by i..1.2 shall comply with Elg. 57Ca) or oo. The shower stall In Fig. 35(b) will fit Into the space required 
for a bathtub. . · 

4.21.3 Seat. A seat shall be provided In shower stalls 36 In by 36 In (915 mm by 915 mm) and shall be as shown In 
Elg. 36. The seat shall be mounted 17 In to 19 In (430 mm to 485 mm) from the bathroom floor and shall extend 
the full depth of the stall. In a 36 In by 36 In (915 mm by 915 mm) shower stall, the seat shall be on the wall 
opposite the controls. Where a flx.ed seat Is provided In a 30 In by 60 In. minimum (760 mm by 1525 mm) shower 
stall, It shall be a folding type and shall be mounted on the wall adjacent to the controls as shown In Elg. 57. The 
structural strength of seats and their attachments shall comply with 4~2.6 •. 3. 

4.21.4 Grab Bars. Grab bars complying with ~shall be provided as shown In Elg. 37. 

4.21.5 Controls. Faucets and other controls complying with Yid shall be located as shown In .Elg.._n. In shower 
stalls 36 In by 36 In (915 mm by 915 mm), all controls, faucets, and the shower unit shall be mounted on the side 
wall opposite the seat. 

4.21.6 Shower Unit. A shower spray unit with a hose at least 60 In (1525 mm) long that can be used both as a 
fixed showe.r head and as a hand-held shower shall be provided. 

EXCEPTION: Iri u·nn'lonltored fadlltles wh·e'fii vandalism ts a consideration, a fixed shower head mounted at 48 
In (1220 mm) above the shower floor may be used In lieu of a hand-held shower head. 

4.21.7 Curbs. If provided, curbs In shower stalls 36 In by 36 In (915 mm by 915 rrim)"shall be no higher than i/2 
Jn (13 mm). Shower stalls that are .30 In by 60 In (760 mm by 1525 mm) minimum shall not have curbs. 

4.21.8 Shower Enclosures. If provided, enclos'ures for shower stalls shall not obstruct controls or obstruct transfer 
from wheelchairs onto shower seats. . 

· 4.22 Toilet Rooms •. 

4.22.1 Minimum Number. Toilet facllltles required to be accessible by 4.1 shall comply with 4.22. Accessible toilet 
rooms shall be on an accessible route. 

4.22.2 Doors. All doors to accessible toilet rooms shall comply with ~. Doors shall not swing Into the clear floor 
space required for any fixture. 

4.22.l* Clear Floor Spa~. The accessible fixtures and controls requ!;ed In 4_.22-""1!, 4.22.~, 4 .• 22 .• 6, and 4.,i~;i 
shall be on an accessible route. ·An unobstructed turning space complying with ~shall be provided within an 
accessible toilet room. The clear floor space at fixtures and controls, the accessible route, and the turning space· 
may overlap. Aj;ipendtx Note . . . . . .. .... . . . 

4.22.4 Water Closets. If toilet stalls are provided, then at least one shall be a standard toilet stall complying with 
!.11; where 6 or more stalls are provided, In addition to the stall complying with 4.1.Z..3, at least one stall 36 In 
(915 mm) wide with an outward swinging, self-dosing door and parallel grab bars complying with Elg. 30(dl and 
~shall be provided. Water closets In such stalls shall comply with~. If water closets are not In stalls, then at 
least one shall comply with ~. · 

4.22.s Urinals. If urinals are provided, then at least one shall comply with !..l§. 

4.22.6 Lavatories and Mirrors. If lavatories and mirrors are provided, then at least one of each shall comply with 
§..ll.. ,, . 

4.22.7 Controls and Dispensers. If controls, dispensers, receptacles, or other equipment are provided, then at 
least one of each shall be on an accessible route and shall comply with ~. 

4.23 Bathrooms, Bathing Eacllltles, and Shower Rooms. 

4.23.1 Minimum Number. Bathrooms, bathing facllltles, or shower rooms required to be accessible by 4.1 shall 
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comply with 4.23 and shall be on an ac.cesslble route .. 

A 4.23.2 Doors. Doors to accessible bathrooms shall comply with !.!J.. Doors shall not swing Into the floor space 
W required for any fixture. . . 

' . 
4.23.3* Clear Floor Space. The accessible fixtures and controls required In ~, ~' ~, ~. 
~' and ~ shall be on an accessible route. An unobstructed turning space complying with ~ shall be 
provided within an accessible bathroom. The clear floor spaces at fixtures and controls; the accessible route, and the 
turning space may overlap. Appendix Note 

4.23.4 Water Closets. If toll et stalls are provided, then at least one shall be a standard toll et stall complying with 
4.1,Z; where 6 or more stalls are provided, In addition to the stall complying with UZ~ at least one stall 36 In 
(915 mm) wide with an outward swinging, self-closing door and parallel grab bars complying with Fig. 30(d) and 
4.26 shall be provided. Water closets In such stalls shall comply with .4..!§_, If water clos~ts are not In stalls, then at 
least one shall comply with .4..!§.. 

4,23,s·urlnals. If urinals are provided, then at least one shall comply with !.J..B., 

4.23.6 Lavatories and Mirrors. If lavatories and mirrors are provided, then at least one of each shall comply with 
4.J.J., 

4.23.7 Controls and Dispensers. If controls, dispensers, receptacles, or other equipment are provided, .then at 
least.one of each shall be on an acclj!sslble route and shall comply with !.ll. 

4.23.8 Bathing and Shower Facllltles. If tubs or showers are provided, then at least one accessible tub that 
complies with YD. or at least one accessible shower that complies with~ shall be provided. 

4,23,g•li" Medicine Cabinets. If medicine cabinets are provided, at least one shall be located with a usable shelf no 
higher than.44 In (1120 mm) above the floor space. The floor space shall comply with 4_,2,.4. Appendix Note 

•• 24Slnks. 

· 4.24.1 General. Sinks required to be accessible by 4.1 shall comply with 4.24 • 

. ~' . ' ' 

4.24.2 Height. Sinks shall be mounted w~ti the counter or rim no higher than 34 In (865 mm) above the finish 
floor. 

4.24.3 Kn~; Clearance. Knee clearance that Is at least 27 In (685 mm) high, 30 In (760 mm) wide, and 19 In ( 485 
mm) deep shall be· provided underneath sinks. 

· EXCEPTION 1: Sinks used primarily by children ages 6 through 12 shall be permitted to have a knee clearance 
24 In (610 mm). high minimum provided that the rim or counter surface Is no higher than 31 1r:i_.(760 mm). 

EXCEPTION 2: Sinks used primarily by children ages 5 and younger shall not be required to provide knee 
clearance If clear floor space for a parallel approach complying with ~ Is provided 

4.24.4 Depth. Each sink shall be a maximum of 6-1/2 In (165 mm) deep. 

4.24.5 Clear Floor Space. A clear floor space at least 3o In by 48 ln (760 mm by 1220 mm) complying.with 4.2.4 
shall be provided In front of a sink to allow forward approach. The clear floor space shall be on an accessible route 
and shall extend a maximum of 19 In (485 mm) underneath the sink (see Elg. 32). 

4.24.6 Exposed Pipes and Surfaces. Hot water and drain pipes exposed under sinks shall be Insulated or 
otherwise configured so as to protect against contact. There shall be no sharp or abrasive surfaces under sinks. 

4.24.7 Faucets. Faucets shall comply with 4.27.4. Lever-operated, push-type, touch-type, or electronically 
controlled mechanisms are acceptable designs. 

9.25 Storage •. 

" .. ...t 4.25.1 Ge·neral. Fixed storage facllltles such as cabinets, shelves, Closets, and drawers required to be accessible by 
!.1 shall comply with 4.25. . · · . 
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4.25.2 Clear Floor Space. A clear floor space at Jeast 30 In by 48 In (760 mm by 1220 mm) complying with ~ 
that allows either a forward or parallel approach by a person using a wheelchair shall be provided at accessible 
storage facilities. 

4.25.3* Height. Accessible storage spaces shall be within at least one of the reach ranges specified In ~ and 
~ (see .El9&..4 and .flaLR). Clothes rods or shelves shall be a maximum of 54 In (1370 mm) above the·flnlsh 
floor for a side approach. Where the distance from the wheelchair to the clothes rod or shelf exceeds 10 1n· (255 
mm) (as In closets without a·ccesslble doors) the height and depth to the rod or shelf shall comply with Fig. 3B(a) 
and Efg.-3-8.(b). Aimend.lxJiote 

4.25.4 Hardware. Hardware for accessible storage facilities shall comply with~. Touch latches and U-shaped 
pulls are acceptable. · · 

4.26 Handrails, Grab Bars, and Tub and Shower Seats. 

4.26.1* General. All handrails, grab bars, and tub and shower seats required to be accessible by 4.1, 4,_8, 4,9., 
~ • .4..ll, ~ or ~ shall comply with 4.26. Agpendlx Note 

4.26.2* Size and .Spacing of Grab Bars and Handralls. The diameter or width of the gripping surfaces of a 
handrail or grab bar shall be 1-1/4 In to 1-1/2 In (32 mm to 38 mm), or the shape shall provide an equivalent 
gripping surface. If handrails or grab bars are mounted adjacent to a wall, the space between the wall and the grab 
bar shall be 1-1/2 In (38 mm) (see E.ls!L.3.9.(11), (J;>.), (c;J, and (!ii.)). Handrails may be located ln a recess If the 
recess ls a maximum of 3 ln (75 mm) deep and extends at least 18 In (455 mm) above the top of the rail (see fig,_ 
ll(d1). Appendix Note 

. . 
4.26.3 Structural Strength. The structural· strength of grab bars, tub a.nd shower seats, fasteners, and mounting 
devices shall meet the following specification: 

(1) Bending stress In a grab bar or seat Induced by the maximum bending moment from the application 
of 250 lbf (1112N) shall be less than the allowable stress for the material of the grab bar or seat. 

(2) Shear stress Induced In a grab bar or seat by the application of 250 lbf (1112N) shall be less than 
the allowable shear stress for the material of the grab bar or seat. If the connection between the grab 
bar or seat and Its mounting bracket or other support Is considered to be fully restrained, then direct· 
and torsional shear stresses shall be totaled for the combined shear stress, which shall not exceed the 
allowable shear stress. · · · · · 

(3) Shear force Induced In a fastener or mounting device from the application of 250 lbf (1112N) shall 
be less than· the allowable lateral load of either the fastener or mounting device or the supporting· 
structure, whichever ls the smaller allowable load. · · · 

(4) Tensile force Induced In a fastener by a direct tension force of 250 lbf (1112N) plus the maxlm'um 
moment from the application of 250 lbf (1112N) shall be less than the allowable withdrawal load 
between the fastener and the supporting structure. 

(5) Grab bars shall not rotate within their fittings. 
. - . 

4.26.4 Eliminating Hazards. A handrail or grab bar and any wall or other surface adjacent to It shall be free of 
any sharp or abrasive elementS. Edges shall have a minimum radius of 1/8 In (3_.2 mm); · · · 

4.27 Controls and Operating Mechanisms. 

4.27.1 General. Controls and operating mechanisms required to be accessible by !J,. shall comply with 4.27. 

4.27 .2 Clear Floor Space. Clear floor space complying with !l.2..! that allows a forward or a parallel approach by a 
person using a wheel chair shall be provided at controls,· dispensers, receptacles, and other operable equipment. . 

4.27.3* Height. The highest operable part of controls, dispensers, receptacles, and other operable equipment shall 
be placed within at least one of the reach ranges specified In ~ and ~. Electrical and communications 
system receptacles on walls shall be mounted no less than 15 In (380 mm>. above the floor. AP..R§ru!!K..N~te 

EXCEPTION: These requirements do not apply where the ~se of sp_eclal equipment dictates otherwise or where 
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electrtcal and communications systems receptacles are not normally Intended for use by building occupants. 

4.27.4 Operation. Controls and operating mechanisms shall be operable with one hand and shall not require tight 
A::rasplng, pinching, or twisting of the wrist, The force required to activate controls shall be no greater than 5 lbf 
W('22.2 N). 

4.28 Alarms. 

4.28.1 General. Alarm systems required to be accessible by U shall comply with 4.28. At a minimum, visual 
signal appliances shall be provided In buildings and facilities In each of the following areas: restrooms and any other 
general usage areas (e.g., meeting rooms), hallways, lobbies, and. any other area for common use. 

4.28.2"' Audible Alarms. If provided, audible emergency alarms shall produce a sound that exceeds the prevailing 
equivalent sound level In the room or space by at least 15 dbA or exceeds any maximum sound level with a duration 
of 60 seconds by 5 dbA, whichever Is louder. Sound levels for alarm signals shall not exceed 120 dbA. AJ2RWllllx 
!'iQll! 

4.28.3* Visual Alarms. Visual alarm signal appliances shall be Integrated Into the building or facility alarm system. 
If single station audible alarms are provided then single station visual alarm signals shall be provided. Visual alarm 
signals shall have the following minimum photometric and location features: 

(1) The lamp shall be a xenon strobe type or equivalent. 

(2) The color shall be clear or nominal white (I.e., unfiltered or clear filtered white light). 

(3) The maximum pulse duration shall be two-tenths of one second (0.2 sec) with a maximum duty 
cycle of 40 percent. The pulse duration Js defined as the time Interval between Initial and final points of 
10 percent of maximum signal. 

(7) In general, no place In any room or space required to have a visual signal appliance shall be more 
than 50 ft (15 m) from the signal (In the horizontal plane). In large rooms and spaces exceeding 100 ft 
(30 · m) across, wltho'ut obstructions 6 ft (2 m) above the finish floor, such as auditoriums, devices may 
be placed around the perimeter, spaced a maximum 100 ft (30 m)' apart, In lieu of suspending 
appliances from the. celling. 

(8) No place In common corridors or hallways·1n which visual alarm slgnallrng-appllantes are recjuired 
shall be niore than 50 ft (15 m) from the signal. Appendix Note · · 

4.28.4* Auxiliary Alarms. Units and sleeping accommodations shall have a visual alarm connected to the building 
emergency alarm system or shall have a standard 110-volt ele.ctrlcal receptacle Into which such an alarm .can be 
connected and a means by which a signal from the building emergency alarm system can trigger such an auxiliary 
alarm. When visual alarms are In place the signal shall be visible In all areas of the unit or room. Instructions for use 
of the auxiliary alarm or receptacle shall be provided. ru>pendix Note 

4.29 Detectable Warnings.' 

4.29.1 General. Detectable warnings required by U and !aZ shall comply with 4.29. 

4.29.2* Detectable Warnlng_s on Walking Surfaces. Detectable warnings shall consist of raised truncated 
domes with a diameter of nominal 0.9 In (23 mm), a height of nominal 0.2 In (5 mm) and a center-to-center 
spacing of nominal 2.35 l_n (60 mm) and shall contrast visually with adjoining surfaces, either light-on-dark, or dark-

en-light. ARPendbc Note 

The material used to provide contrast shall be an Integral part of the walking surface. Detectable warnings used on 
Interior surfaces shall differ from adjoining walking surfaces In resiliency or sound-on-cane c:ontact. 
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4.29.3 Detectable Warnings on Doors To Hazardous Areas; (Reserved),_ 

4.29.4 Detectable Warnings at Stairs. (Reserved). 

4.29.5 Detectable Warnings at Hazardous Vehicular Areas. If a walk crosses or adjoins a vehicular way, and 
the walking surfaces are not separated by curbs, ralllngs, or other elements between the pedestrian areas and 
vehicular areas, the boundary between the areas shall be defined by a continuous detectable warning which Is 36 In 
(915 mm) wide, complying with ~. 

4.29.6 Detectable Warnings at Reflecting Pools. The edges of reflecting pools shall be protected by ralllngs, 
walls, curbs, or detectable warnings complying _with ~. · 

4.29.7 Standardl.zatlon. (Reserved). 

4.30 Slgnage. 

4.30.1* General. Signage required to be accessible by U shall comply with the applicable provisions of 4.30. 
ADpendlx Note. 

4.30.2* Charai:ter Proportion. Letters and numbers on signs shall have a width-to-height ratio between 3 :5 and 
1:1 and a stroke-width-to-height ratio between 1:5 and 1:10. AJ2pendlx Note 

4.30.3 Character Height. Characters and numbers on signs shall be sized according to the viewing distance from 
which they are to be read. The minimum height Is measured using an upper case X. Lower case characters are 
permitted. 

Helaht Above Finished Floor Minimum Character Helaht 
Suspended or Projected Overhead 3 In (75 mm) minimum 

In compliance with 4.4.2 

4.30.4* Raised and Brailled Characters and Pictorial Symbol Signs (Plctograms}. Letters and numerals shall 
be raised 1/32 In (0.8 mm) minimum, upper case, sans serif or simple serif type and shall be accompanied with 
Grade 2 Braille. Raised characters shall be at least S/B In (16 mm) high, but no higher than 2 In (SO mm). 
Plctograms shall be accompanied by the equivalent verbal description placed directly below the pictogram. The-

. border dimension of the pictogram shall be 6 In (152 mm) minimum In height. Appendix Note 

4.30.5* Finish and Contrast. The characters and background of signs shall be eggshell, matte, or other non-glare 
finish. Characters and symbols shall.contrast with .their background -- either fight characters on a dark background 
cir dark character5 on a light background. Appendix Note · 

4.30.6 Mounting Loeatlon and Height. Where permanent Identification Is provided for rooms and spaces, signs 
shall be lristalle_c;t. on _the.wall adjac~mt to the latch s_lde_.;f the.door. Whe~ there Is no wall space to the latch side of 
the door, Including at double leaf doors, signs shall be placed gn the nearest adjacent wall. Mounting height shall be 
60 In (1525 mm) above the finish floor to the centerline of the sign. Mounting location for such slgnage shall be so 
that a person may app~o_ach within 3 In (76 mm) of slgnage _without encountering protruding objects or standing 
within the swing of a door. · 

4.30.7* symbols or Accesslblllty. 

(1) Facl\ltles and elements required to be ldentlfl~d as accessible_ by U shall use the International 
symbol of accessibility. The symbol shall be di splayed as shown In Fig. 43Cal and .(b.).. · 

(2) Volume Control Telephones. Telephones required to have a volu!Tle control.by 4;1.3(17lCb) shall 
be Identified by a sign containing a depiction of a telephone handset with radiating sound waves. 

(3} Text Telephone~ (TTYs). Text telephones (TTYs) required by 4.1.3(lZ){~) shall b
0

e lderi_tlfled by the 
International TTY symbol (Fig 43Ccl).In ~d.dltlon, If a faclllty ha_s a_publlc text telephone (TTY), 
directional slgnage Indicating the location of the nearest text telephone (TTY) shall be pl~ced ac;ljacent to 
all banks of telephones which do not contain a text telephone (TTY). Such directional slgnage shall 
Include the International TTY symbol. If a. faC:lilty has no banks, of telephones, the directional slgnage 
shall be provided at the entrance (e.g., In a bulld_lng dlrectlir{). · ·· 
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. ( 4) Asslstlve Listening Systems. In assembly areas where permanently Installed asslstlve listen Ing 
systems are required by ~(19lCbl the avallablllty of such systems shall be Identified with slgnage 

A .that Includes the International symbol of access for hearing loss (.E!g~3{d)). APP.e.ndJ~ Notia 

W4.30.8* Illumlnatlon Levels. (Reserved). Aopendlx Note 

4.31 Telephones. 

4.31.1 General. Public telephones required to be accessible by!..! shall comply with 4.31. 

4.31.2 Clear Floor or Ground Space. A clear floor or ground space at least 30 In.by 48 In (760 mm by 1220 mm) 
that allows either a forward or parallel approach by a person using a wheelchair shall be provided at telephones (see 
Eig~4). The clear floor or ground space shall comply with ~. Bases, enclosures, and fixed seats shall not 
Impede approaches to telephones by people who use wheelchairs. 

4.31.3* Mounting Height. The highest operable part of the telephone shall be within the reach ranges specified In 
~ .. i.s or g,2,G. AJu;imdlx Note 

4.31.4 Protruding Objects. Telephones shall comply with y, 

4.31.S Hearing Aid Compatible and Volume Control Telephones Required by 4.1. 

(1) Telephones shall be hearing aid compatible. 

(2) Volume controls, capable of a minimum of 12 dbA and a maximum of 18 dbA above _normal, shall 
be provided In accordance with~. If an automatic reset Is provided then 18 dbA may be exceeded. 

4.31.6 Controls. Telephones shall have pushbutton controls where service for such equipment Is available. 

a:.31.7 Teiephone Books. Telephone books, If provided, shall be located In a position that complies with the reach 
Wanges specified In !..2.5. and ~. 

4.31.8 Cord Length. The cord from the telephone to the handset shall be at least 29 In (735 mm) long. 

4.31.9* Text.Telephones (TTYs) Required by 4.1. 

{1} Text telephones (TIYs) used with a pay telephone shall be permanently affixed within, or adjacent 
to, the telephone enclosure. If an acoustic coupler Is used, the telephone cord shall be sufficiently long 
to allow connection of the text telephone (TIY) and the telephone receiver. ~ppendlx N0,te 

(2) Pay telephones designed to accommodate a portable text telephone (TIY) shall be equipped with a 
shelf and an electrical outlet wlthlri·or adjacent to the telephone enclosure. The telephone handset shall 
be capable of being placed flush on the surface of the shelf. The shelf shall be capable of 
accommodating a text telephone (TIY) and shall have 6 In (152 mm) minimum vertical clearance In the 
area where the text telephone (TIY) Is to be placed. 

(3) Equivalent fai:llltatlon may be provided. For example, a· portable text telephone (TIY) may be made . 
available In .a hotel at th.e registration desk If It Is available on a 24-hour basis for use with nearby public 
pay telephones. In this Instance, at least one pay telephone shall comply with paragraph 2 of this 
section. In addition, If an acoustic coupler Is used, the telephone handset cord shall be sufficiently long 
so as to allow connection of the text telephone (TIY) and the telephone receiver. Dlrectlonal slgnage 
shall be provided and shall comply with ~..z. A111um.dJ.ll.N.Qb 

4.32 Fixed or Bullt-ln Seating and Tables. 

4.32.l Minimum Number. Fixed.or built-In seating or tables required to be accessible by~ shall comply with 
4.32.2 through 4.32.4. 

EXCEPTION: Fixed or bu I It-In seating or tables used primarily by children ages 12 and younger shall be 
permitted to comply with 4.32.5. · · · · · 

4.32.2 Seating. If seating spaces for people In whe~fchalrs are provided at fixed tables or counters, clear floor 
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space complying with Yd shall be provided. Such clear floor space shall not overlap knee space by more than 19 
In (485 mm) (see Fig. 45). · . . 

. 4.32.3 Knee Clearances. If seating for people In wheelchairs Is provided at tables or counters, knee spaces at 
least 27 In (685 mm) high, 30 In (760 mm) wide, and 19 In (485 mm) deep shall be provided (see Fig. 45). 

4.32.4* Height of Tables or Counters. The tops of accessible tables and counters shall be from 28 In to 34 In 
(710 mm to 865 mm) above the finish floor or ground. AJHlllJllfl:K_N.12te 

4.32.5 Children's· Fixed or Built-In Seating and Tables. Fixed or built-In seating or tables used prlmarlly by children 
ages 12 and younger shall comply with 4.32.5 as permitted by 4.32.1. . . . 

EXCEPTION: Fixed or bullt•ln seating or tables used prtmarlly by children ages 5 and younger shall not 
be required to comply· with 4.32.5 If clear floor space complying with~ parallel to.fixed tables or 
counters Is provided. 

(1) Seating. If seating spaces for people In wheelchairs are provided at fixed tables or counters, clear 
floor space complying with ~ shall be provided. Such clear floor space shall not overlap knee space 
by more than 19 In (485 mm) (see Fig. 45). 

(2) Knee Clearances. If seating for people In wheelchairs Is provided at tables or cc;1uriters, knee spaces 
at least 24 In (610 mm) high, 30 In (760 mm) wide, and 19 In (485 mm) deep shall be provided (see 
fig. 45). 

(3) Height of Tables or Counters. The tops of accessible tables and counters shall be from 26 In to 30 In 
(660 mm to 760 .mm) above the finish floor or ground. 

·-"· · ., - · 4·,33 Assembly Areas. 

4.33.1 Minimum Number. Assembly and associated areas required to be accessible by 4..1 shall comply with 4.33. 

4.33.2* Size of Wheelchair Locations. Each wheel chair location shall provide minimum clear ground or floor 
spaces as shown In Fig. 46. AJmendlx Note 

4.33.3* Placement of Wheelchair Locations. Wheelchair areas shall be an Integral part of any fixed seating plan and 
shall be provided so as to provide people with physical dlsabllltles a choice of admission prices and lines of sight 
comparable to those for members of the general public. They shall adjoin an accessible route that also serves as a 
means of egress In case of emergency. At least one companion fixed seat shall be provided next to each wheelchalr 
seating area. When the seating capacity exceeds 300, wheelchalr spaces shall be provided In more than one 
location .. Readily removable seats may be Installed In wheelchalr spaces when the spaces are not required to ... 
accommodate wheelchair users. Apoend!x Ngte 

- EXCEPTION:.Accesslble.vlewlng positions may be clustered.for bleachers, balconies, and other areas 
having sight lines that require slopes of greater than 5 percent. Equivalent accessible viewing positions 
may be located ·on levels having accessible egress. 

4.33.4 Surfaces. The ground or floor at wheelchalr locations shall be level and shall comply with 4,li. 

4,33,5 Access to Performing Areas. An accessible route shall connect wheelchair seating locations with 
performing areas, Including stages, arena floors, dressing rooms, locker rooms, .and other spaces used by 
performers. · 

4.33.6* Place~ent of Ustenlng Systems. If the listening system provided serves Individual fixed seats, then 
such seats shall be located within a 50 ft (15 m) viewing distance ofthe stage or playing area and shall have a 
complete view of the stage or playing area. Apoendlx Note · 

4.33.7* Types of Listening Systems. Asslstlve llstenlng systems (ALS)' are Intended to augment standari:I public 
address and audio systems by· providing signals which can be recelv_ed directly by persons with speclal receivers or 
their own hearing aids and which ellmlnate or filter background noise •. Tl')e type of asslstlve listening system 

1 appropriate for a particular application depends on the characteristics of the setting, the nature of the program, and 
the Intended audience. Magnetic Induction loops, Infra-red and radio frequency system.s are types of listening 
systems which are appropriate for various applications. Appendix f11¢e 
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4.34 Automated Teller Machines. 

4:34.1 General. Each automated teller machine required to be accessible by~ shall be on an accessible route 
41tand shall comply with 4.34. 

4.34.2 Clear Floor Space. The automated teller machine shall be located so that dear floor space complying with 
4,_2d Is provided to allow a person using a wheelchair to make a forward ·approach, a parallel approach, or both, to 
the machine. 

4.34.3 Reach Ranges •. 

(1) Forward Approach Only. If only a forward approach Is possible, operable parts of all controls shall 
be placed within the forward reach range specified In 4..2,5.. 

(2) Parallel Approach Only. If only a parallel approach Is possible, operable parts of controls shall be 
placed as follows: 

·•• .. 

(a) Reach Depth Not MoreThan 10 In (2SS mm). Where the reach depth to the operable 
parts of all controls as measured ~rom the vertical plane perpendicular to the edge of the 
unobstructed clear floor space at the farthest protrusion of the automated teller machine or. 
surround Is not more than 10 In (2S5 mm), the maximum height above the finished floor or 
grade shall be S4 In (1370 mm). 

(b) Reach Depth More Than 10 In (25S mm). Where the re'!ch depth to the operable parts 
of any control as measured from the vertical plane perpendicular to the edge of the 
unobstructed clear floor space at the farthest protrusion of the automated teller machine or 
surround Is more than 10 In (2SS mm), the maximum height above the finished floor or 
grade shall be as follows: 

Reach Depth Maximum Helaht 
Inches ml/I meters Inches ml/I meters 

10 2SS S4 1370 
11 280 . S3 112 1360 
12 30S 53 1345 
13 330 S2 1/2 1335 
14 3SS S1112 1310 
1S 380 Sl 129S 
16 40S so 112 1285 
17 430 so 1270 
18 4SS 49 112 1255 

. 19 48S 49 124S 
20 510 48 112 1230 
21 S3S 47 1/2 120S .... 

22 S60 47 119S 
23 S8S 46 112 180 
24 610 46 .. 1170 

(3) Forward and. Parallel Approach. If both a forward and parallel approach are possible, operable parts 
of controls shall be placed within at least one of the reach ranges In paragraphs (1) or (2) of this 
section. 

(4) Bins. Where bins are provided for envelopes, waste paper, or other purposes, at least one of each 
type provided shall comply with the applicable reach ranges In paragraph (1), (2), or (3) of this section~ 

EXCEPTION: Where a function can be performed In a substantially equivalent manner by using an 
alternate control, only one of the controls needed to perform that function Is required to comply 
with this section. If the controls are Identified by tactile markings, such markings shall be 
provided on both controls. . . 

~.34.4 Controls. Controls for user activation shall comply with .4...2z..!l. 

4.34.5 Equlpmen~ for Persons with Vision Impairments. Instructions _and all Information for use shall be made 
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· ac:c:esslble to and Independently usable by persons with vision lmpalrmerits. 

4.35 Dressing, Fitting, and Locker Rooms. 

4.35.1.General. Dressing, fitting, and loc:ker rooms required to be ac:cesslble by~ shall comply with 4.35 and 
shall be on an ac:c:esslble route. 

4.35.2 Clear Floor Space. A clear floor spac:e allowing a person using a wheelc:halr to make a 180-degree turn 
shall be provided In every ac:cesslble dressing room entered through a swinging or sliding door. No door shall swing 
Into any part of the turning spac:e. Turning space shall hot be required In a private dressing room entered through a 
curtained opening at least 32 In (815 mm) wide Jf clear floor space c:omplylng with section !1...2 renders the dressing 
room usable by a person using a wheelchair. 

4.35.3 Doors. All doors to ac:c:esslble dressing rooms shall be In c:ompllance with section !,ll. 

4.35.4 Bench. A bench complying with .4,ll shall be provided within the room. 

4.35.S Mirror. Where mirrors are provided In dressing rooms of the same use, theri In an accessible dressing room, 
a full-length mirror, measuring at least 18 In wide by 54 In high (460 mm by 1370 mm), shall be mounted Jn a 
position affording a view to a person on tlie bench as well as to a person In a standing position. 

4.36 Saunas and Steam Rooms. 
~-. ' 

4.36.1 General. Saunas and steam rooms required to be acc:esslble by Y shall comply with 4.36. 

4.36.2* Wheelchair Turning Space. A wheelchair turnlng'space complying with·~ shall be provided within the 
room. Apoendjx Note 

. · EXCEPTION: Wheelchair b.1rnlng space shall be permitted to be obstructed. by readily removable seats. 

4.36.3 Sauna and Steam Room Bench. Where seating Is provided, at least one bench shall be provided and shall 
comply with ~. 

4.36.4 Door Swing. Doors shall not swing Into any part of the clear floor or ground space required at a bench 
complying with .4,ll. 

4.37 Benches. 

4.37.1 General. Benches required to be acc:esslble by U shall comply with 4.37. 

4.37.2 Clear Floor o~ Ground Spaee. Clea·r floor or ground space c:om.plylng with~ shall be provided and shall 
be positioned for parallel approach to a short end of a bench seat. · · 

EXCEPTION: Clear floor or· ground space required by 4.37 .2 shall be permitted to be obstructed by 
r~adlly removable seats In saunas and steam rooms. · 

4.37.3* Size. Benches shall be fixed and shall have seats that are 20 inches (51°0 mm) minimum to 24 lnc:hes (610 
mm) maximum In depth and 42 Inches (1065 mm) minimum In length (see Fig. 47).Appendlx Note · 

4.37.4 Back Support. Benches shall have back support that Is 42 Inches (1065 mm) minimum In length and that 
extends from a point 2 Inches (51 mm) maximum above the seat to a point 18 Inches (455 mm) minimum above 
the seat (see Em •. ~). 
4.37.S Seat Height. Bench seats shall be 17 Inches (430 mm) minimum to 19 Inches (485 mm) maximum above 
the floor or ground. · 

4.37.6 Structural Strength. Allowable stresses shall not be exceeded for materials used when a vertical or 
horlzontal force of 250 lbs. (1112 N) Is applled at any point on the seat, fastener, mounting devlc:e, or supporting 

I structure. 

4:37 ,7 Wet Lo~tloris. The surface of be~ches Installed In wet iocatlons shaii be slip-resistant .and shail not 
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accumulate water. 

es. RESTAURANTS AND CAFETERIAS. 

5.1* General. Except as specified or modified In this section, restaurants and cafeterias shall comply with the 
requirements of section 4. Where fixed tables (or dining counters where food Is consumed but there Is no service) 
are provided, at least S percent, but not less than one, of the fixed tables (or a portion of the dining counter) shall 
be accessible and shall comply with 4 .• u as required In 4.l._:t(.;L!JJ. In establishments where separate areas are 
designated for smoking and non-smoking patrons, the required number of accessible fixed tables (or counters) shall 
be proportlonally distributed between the smoking and non-smoking areas. In new construction, and where 
practicable In alterations, accessible fixed.tables (or counte.rs) shall be distributed throughout the space or facfllty. 
A1u~endlx Note 

5.2 Counters and Bars. Where food or drink Is served at counters exceeding 34· 1n (865 mm) In height for 
consumption by customers seated on stools or standing at the counter, a portion of the main counter which Is 60 In 
(1525 mm) In length minimum shall be provided In compliance with~ or service shall be available at accessible 
tables within the same area. 

5.3 Access Alsles. All accessible fixed tables shall be accessible by means of an access aisle at least"36 In (915 
mm) clear betweeri parallel edges of tables or between a wall and the table edges. 

5.4 Dining Areas. In new construction, all dining areas, Including raised or sunken dining areas, loggias, and 
outdoor seating areas; shall be accessible .. In non-elevator bu!ldlngs, an accessible means of vertical access to the 
mezzanine Is not required under the following conditions: 1) the area of mezzanine seating measures no more than 
33 percent·of the area of the total accessible seating area; 2) the same services and decor are provided In an 
accessible space usable by· the general public;' and, 3) the accessible areas are not restricted to use by people with 
dlsablllttes. In alterations, accessibility to raised or sunken dining areas, or to all parts of outdoor seating areas Is 
not required provided th.at the same services ahd deco·r are provided In an accessible space usable by the general 
public and are not restricted to use by people with dlsablllties. . · -.5 Food Service Lines. Food service lines shall have a minimum clear width of 36 In (915 min), with a preferred 
clear width of 42 In (1065 mm) to allow passage around a person using a wheelchair. Tray slldes shall be mounted 
no higher than 34 In ·(865 mm) above the floor (see Fig. 53). If self-service shelves are provided, at least SO 
percent of each type must be within reach ranges specified In Y.Ji and ~. 

5.6 Tableware and Condiment Areas. Self-setv!Ce shelves and dispensing devices for tableware, dlshware, 
condiments, food and beverages shall be Installed to comply with .i...2 (see Fig. 54). 

5.7 Raised Platforms. In banquet rooms or spaces where a head table or speaker's lectern Is located on a raised 
platfonm, the platfonm shall be accessible Jn compliance with Y or !L.ll. Open edges of a raised platform shall be 
protected by placement of tables or by a curb. _ 

5.8 Vending Machines and Other Equipment. Spaces for vending machines and other equipment shall comply 
with .i...2 and shall be located on an accessible route. . . . 

5.9 Quiet Areas. (Reserved). 

6. MEDICAL CARE FACIUTIES. 

6.1 General. ri1fedlcal care facilities Included In this section are those In which people receive physical or medical 
treatment or care and where persons may need assistance In responding to an emergency and where the period of 
stay may exceed 24 hours. In addition to the requirements of section 4, medical care facilities and bulldlngs shall 
comply with 6. · 

(1) Hospitals - general purpose hospitals;" psychiatric facllltles, detoxification facllltles -. At least 10. 
percent of patient bedrooms and toilets, and all publfc use and common use areas are required to be 
designed and constructed to be accessible. . . . · 
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. (2) Hospitals and rehabllltatlon facilities that specialize In treating conditions that affect mobility, or 
units within either that specialize In treating conditions that affect mobility - All patient bedrooms and 
toilets, and all public use and common use areas are required to be designed and constructed to be 
accessible. 

(3) Long term care facllltles, nursing homes - At least 50 percent of patient bedrooms and toilets, and 
all public use and common use areas are required to be designed and constructed to be accessible. 

( 4) Alterations to patient bedrooms. 

(a) When patient bedrooms are being added or altered ·as part of a planned renovation of 
an entire wing, a department, or other discrete area of an existing medical faclllty, a 
percentage of the patient bedrooms that are being added or altered shall comply with U. 
The percentage of accesslble·rooms provided shall be consistent with the percentage of 
rooms required to be accessible by the applicable requirements of fi....!UJ, fi..l.(21, or M 
Ul, until the number of accessible patient bedrooms In the faclllty equals the overall 
number that would be required If the facility were newly constructed. (For example, If 20 
patient bedrooms are being altered In the obstetrics department of a hospital, 2 of the 
altered rooms must be made accessible. If, within the same hospital, 20 patient bedrooms 
are being altered In a unit that specializes In treating mobi'llty Impairments, all of the altered 
r;ooms must be made accessible.) Where toilet/bathrooms are part of patient bedrooms 
which are added or altered and required to be accessible, each such patient toilet/bathroom 
shall comply with §d. 

(b) When patient bedroo.ms are being added or altered Individually, and not as part of an 
alteration of the entire area, the altered patient bedrooms shall comply with 6.3., unless 
either: a) the number of accessible rooms provided In the department or area containing 
the altered patient bedroom equals the number of accessible.patient bedrooms that would 
be requlr~d If the percentage requirements of fi....!UJ, fi..l.(21, or 6.1C3l were applied to 
that department or area; orb) the number of accessible patient bedrooms In the facility' 
equals the overall number that would be required If the facility were newly constructed. 
Where toilet/bathrooms are part of patient bedrooms which are added or altered and 
required to be accessible, each such toilet/bathroom shall comply with §d. 

6.2 Entrances. At least one accessible entrance that complies .with ~1-4 shall be protected from the weather by 
canopy or roof overhang. Such entrances shall Incorporate a passenger loadlng zone that complies with ~. 

6.3 Patle!'lt Bedrooms. Provide accessible patient bedrooms In compliance with section 4. Accessible patient 
bedrooms shall comply with the following: 

(1) Each bedroom shall t:iave a door that compiles with~. 

EXCEPTION: Entry door's to acute care hospital bedrooms for In- patients shall be exempted from 
the requ!.rement In ~ For maneuvering space at the latch side of the door If the door Is at 
least 44 In (1120 mm) wide. · 

(2) Each bedroom shall have adequate space to provide a maneuvering space that complies with 4 •. 2.3 .. 
In rooms with two beds, It Is preferable that this space be located between beds. 

(3} Each bedroom shall have adequate space to provide a minimum clear floor space of 36 In (915 mm) 
along each side of the bed and to provide an accessible route complylng with 4J.~ .• 3 to each side of each 

.bed. 

6.4 Patient Toilet Rooms. Where toilet/bathrooms are provided as a part of a patient bedroom, each patient 
bedroom that Is required to be accessible shall have an accessible tollet/bathroom that complies with 4.2,2 or 4,::l.3 
and shall be on an accessible route. 

7. BUSINESS, MERCANTILE AND CIVIC. 

7.1 General. In addition to the requirements of section 4, the design of all areas used for business transactions 
with the publlc shall comply with 7. 
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7.2 Sales and Service Counters, Teller Windows, Informatlo.n Counters. 

(1) In areas used for transactions where counters have cash registers and are provided for sales or 
distribution of goods or services to the public, at least one of each type shall have a portion of the 
counter which ls at least 36 In (915mm) In length with a maximum height of 36 tn (915 mm) above the 
finish floor. It shall be on an accessible route complying with y, Such counters shall Include, but are 
not limited to, counters In retail stores, and distribution centers. The accessible counters must be 
dispersed throughout the building or facility. In alterations where It Is technically Infeasible to provide an 
accessible counter, an auxlllary counter meeting these-requirements may be provided. 

(2) In areas used for transactions ttiat may not have a cash register but at which goods or services are 
sold or distributed Including, but not limited to, ticketing counters, teller stations, registration counters 
In transient lodging facilities, lnformatlori counters, box office counters and library check-out areas, 
either: 

(I) a portion of the main counter which Is a minimum of 36 In (915 mm) In length shall be 
provided with a maximum height of 36 In (915 mm); or 

(II) an auxiliary counter with a maximum height of 36 In (915 mm) In close proximity to the 
main counter shall be provided; or · 

(Ill) equivalent facllltatlon shall be provided (e.g·., at a hotel registration counter, equivalent 
facilitation might consist of: (1) provision of a foldJng shelf.attached to the main counter on 
which an Individual with a disability can write, and (2) use of the space on the side of the 
counter or at the concierge desk, for handing materials back and forth). 

All accessible sales and service counters shall be on an accessible route complying with ~. 

(3).* In public facilities where col.inters or teller windows have solid partitions or security glazing to 
separate personnel from the public, at least one of each type shall provide a method to facilitate voice 
communication. Such methods may Include, but are not limited to, grflles, slats, talk-through baffles, 
Intercoms, or telephone handset devices. The method of communication shall be accessible to both 
Individuals who use wheelchairs and.individuals who have difficulty bending or stooping. If provided for 
public use, at least one telephone communication device shall be equipped with volume controls 

· complying with !\.:U,$." Hand-operable communications devices, If provided, shall comply with 4 •. 27 . 
. , ·Appendix Note 

'· (4)~. Asslstlve Listening Systems. (Reserved). A1u~endlx Note 

7.3* Check-outAisles. 

(1) In new construction, accessible check-out aisles shall be pr'oiilded In conformance With the table 
below: 

Total Check-out Aisles· of Each Design Minimum Number of Accesslble 
Check-out Aisles Cof each deslan1 

1-4 1 
5-8 2 

9 - 15 3 
over 15 .. ,. . 3. olus 20% of additional aisles 

EXCEPTION: In new construction, w]ier§! .the s~fllng space Is under 5000 square feet, oriiy 
one check-out aisle Is required to be accessible. · · 

EXCEPTION: In alterations, at least one check-out aisle. shall be accessible In facilities under 
5000 square feet of Str!U~g spac;:~. In fcicllltles .of ~000 'or more square' feet of s1:1lilng space, 
at least one of each design of check-out aisle shall be made accessible when altered until ·· 
the number of a.c'cesslble check-out alsies of each design equals the number' req'ulre'd In new 
construction. , · · 

Examples of check-out aisles of different "design" Include those which are speclflcally 
designed to serve different functions. Different "design" Includes but,is not limited to the·. 
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following features - length of belt or no belt; or permanent sign age designating the aisle as 
an express lane. . 

(2) Clear aisle width for acc.esslble check-out aisles shall comply with 4.2 •. 1. and maximum adjoining 
counter height shall not.exceed 38 In (965 mm) above the finish floor. The top of the llp shall not 
exceed 40 In (1015 mm) above the finish floor. 

(3) Slgnage Identifying accessible check-out aisles shall comply with 4-~.Cl .. 7 and shall be mounted 
above the check-out aisle In the same location where the check-out number or type of check-out Is 
displayed. Appendix Note 

7.4 Security Bollards, Any device used to prevent the removal of shopping carts from store premises shall not 
prevent access or egress to people In wheelchairs. An alternate entry that Is equally convenient to that provided for 
the ambulatory population Is acceptable. 

8. LIBRARIES. 

8.1 General. In addition to the requirements of section 4, the design of all public areas of a library shall comply 
with 8, Including reading and study areas, stacks, reference rooms, reserve areas, and special facllltles or 
collections, 

8.2 Reading and study Areas. At least S percent or a minimum of one of each element of fixed seating, tables, or 
study carrels shall comply with U and U2. Clearances between fixed accessible tables and between study carrels 
shall comply with ~. · 

8.3 Check-Out Areas. At least one lane at each check-out area shall comply with Z.2{.1}. Any traffic: control or 
book security gates or turnstiles shall comply with 4,_U. 

8.4 Card Catalogs arid Magazine Displays. Minimum clear aisle space at card catalogs and magazine displays 
; shall comply with Fig. 55. Maximum reach height shall comply with Y, with a height cif 48 In (1220 mm) preferred 

Irrespective of approach· allowed. · 

8.5 Stacks. Minimum clear aisle width between stacks shall comply with U, with a minimum clear alsle'wldth of 
42 In (1065 mm) preferred where possible. Shelf height In stack areas Is unrestricted (see flg....5.§.). 

9. ACCESSIBLE TRANSIENT LODGING •. 

(1) Except as specified In the s;:iedal technical provisions of th!s section, accessible translentlodglng 
shall comply with the appllcable requirements of section 4. Transient lodging Includes facllltles or 
portions thereof used for sleeping' accommodations; When not class!!d as a medlc:al care faclllty. 

9.1 Hotels, Motels, Inns, Boarding Houses, Dormitories, Resorts and Other Similar Places of Transient Lodging. 

9.1.1 General. All public use and common use areas are required to be designed and constructed to comply with 
section 4 (Accessible Elements arid Spaces: . .Scope and Technical Requirements). 

EXCEPTION: Sections 9.1 through 9.4 do not apply to an establlshm.ent located within a bulldlng that contains 
not more than five rooms for rent or hire and that ls actually 'occupied by the proprietor of such establishment 
as the residence of such proprietor. 

9.1.2 Accessible Units, Sleeping Roo~s, and Suites. Accessible sleeping roorris or sult~s that comply with the 
requirements of i,2 (RE!qu.lre.mentS for Accessible Units, Sleeping Roo,ms, and Sultes)_shall bl! provided In 
conformance with the tabl.e below • .ID addition, In hotels, of SO or mor.E! sle.eplng roOl'l')S or suites, addition al .. 
accessible sleeping rooms or suites that Include a roll- In shower shall also be provided In conformance with the 
table below. Such accommodations shall comply with the requirements of R,2, !all, and Figure S7Cal or LJU. 

Number of 
Rooms 

Accessible Rooms 
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1 to 2S 1 '' 

26 to SO 2 
51 to 7S 3 1 

76 to 100 4 1 
101 to lSO s 2 
151 to 200 6 2 
201 to 300 7 3 
301 to 400 8 4 

401 to soo 9 
4 plus 1 for each addltlon!ll 100 over 

400 
501 to 1000 . 2% of total 

1001 and over 20 plus 1 for each 100 over 
1000 

9.1.3 Sleeping Accommodations for Persons with Hearing Impairments. In addition to those accessible 
sleeping rooms and suites required by !l..1,.2, sleeping rooms and suites that comply with !:! .•. 3 (Visual Alarms, 
Notification Devices, and Telephones) shall be provided In conformance with the following table: 

Number of Elements Accessible Elements 
1 to 25 1 

26 to so 2 
' ' Sl to 75 3 

76 to 100 4 
101 to lSO 5 
lSl to 200 6 
201 to 300 7 
301 to 400 8 
401 to soo 9 
SOl to 1000 2% of total 

.. 100 l and over 20 olus 1 for each 100 over 1000 e.1.4 Classes of Sleeping Accommodations. 

(1) In order to provide persons with dlsabflltfes.a range of options equivalent tci those available to other 
persons served by the facfllty, sleeping rooms and suites required to be accessible by 9,J..,~ shall be 
dispersed among the various Classes of sleeping accomniodatlons available to patrons of the place of 
transient lodging. Factors to be considered Include room size, cost, amenities provided, and the number 
of beds provided. · 

.. . .. . .... 
(2) Equivalent Facilitation. For purposes of this section, It shall be deemed equivalent facllltatlon If the 
operator of a facility elects to limit construction of accessible rooms-to those Intended for multiple 
occupa11~1_pro11.l~!'!Q. t)l.at such rooms are made available at the cost of a single occupancy room to an 
Individual with dlsabllltles who requests a single-occupancy room. 

9.1.5. Alterations to Accessible Units, Sleeping Rooms, and Suites. When sleeping rooms are being altered In 
an existing facfllty, or portion thereof, subject to-the requirements of this section, at least one sleeping room or 
suite that complies with the requirements of .9...2. (Requirements for Accesslble ·units, Sleeplng Rooms, and Suites) 
shall be provided for each 2S sleeping rooms, or fraction thereof, of rooms being altered until the number of such 
rooms provided equals the number required to be accessible with ~. In addition, at least one sleeping room or 
suite that complies with the requirements of ~ (Visual Alarms, Notification Devices, and Telephones) shall be 
provided for each 2S sleeping rooms, or fraction thereof, of rooms being altered until the number of such rooms 
equals the number required to be accessible by .!L.!..l. 

9.2 Requirements for Accessible Units, Sleeping Rooms and Suites. 

9.2.1 General. Units, sleeping rooms, and suites required to be accesslble by lLJ. shall comply with 9.2. 

9.2.2 Minimum Requirements. An accessible unit; sleeping room or suite shall be on an accessible route .. 
9omplylng wit~~-. and have ~e following acc~slble elements and spaces. . · .· . . · 

(1) Accessible sleeping rooms shall have a'36 In cg15 mm) clear width maneuvering space located 
along both sides of a bed, except that where two beds are provided, this requlremenfcan be met by 
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providing a 36 In (915 mm) wide maneuvering space located between the two beds. 

(2) An accesslble route complying with Y shall connect all ac~esslble spaces and elements, Including -
telephones, within the unit, sleeping room, or suite. This Is not Intended to require an elevator In multi
story units as long as the spaces Identified In 9.2.2<6) and !Zl are on accessible levels and the 
access Ible sleeping area Is _suitable for dual occupancy. 

(3) Doors and doorways designed to allow passage Into and within all sleeping rooms suites or other 
covered units shall comply with ~. · ' . 

(4) If fixed or built-In storage facllltles su~h as cabinets, shelves, closets, .. and.drawers are-provided In 
access Ible spaces, at least one of each type provided shall contain storage space complying with 4,25. 
Additional storage may be provided outside of the dimensions required by 4.25. · · 

(5) All controls In accessible units, sleeping rooms, and suites shall comply with !.22.. 

(6) Where provided as part of an accessible unit, sleeping room, or suite, the following spaces shall be 
. accesslble and shall be on an accessible route: . 

(a) the llvlng area. 

(b) the dining area. 

(c) at least one sleeping area. 

(d) patios, terraces, or balconles. 

EXCEmON: The requirements of~ and~ do not apply where It Is 
necessary to utilize a hfgher door threshold or a change In level to protect the 
Integrity of the unit From wind/water damage. Where this exception results In patios, 
terraces or balconies that are not at an accessible level, equivalent facilitation shall be 
provided (e.g., equivalent facllltatlon at a hotel patio or balcony might consist of 
providing raised decking or a ramp to provide acce~slblllty). · 

. ' 

(e) at least one full bathroom (I.e., one with a water closet, a lavatory, and a bathtub or 
shower). 

(f) If only half baths are provided, at least one half bath. 

(g) .carports, garages or parking spaces . 

... (7 )'Kitchens, Kitchenettes, or Wet Bars. 'When provided as accessory to a sleeping rooin or suite;···- ·
kitchens, kitchenettes, wet bars, or similar amenities shall be accessible. Clear floor space for a front or 
parallel approach to cabinets, counters, sinks, an°d appliances shall be provided· to comply with Yd. 
Countertops and sinks shall be mounted at a maximum height of 34 In (865 mm) above the floor. At 
least fifty percent of shelf space In cabinets or refrigerator/freezers shall be within the reach ranges of 
.!l..2..5. or !;2.Ji' and space shall be designed to allow for the operat!On of cabinet and/or appliance doors 
so that all cabinets and appl\ances .are accessible and usable .. Controls and operating mechanisms shall 
comply with !..ll. · 

. (B) Sleeping room accommodations for persons with hearing Impairments required by LJ. and 
complying with U shall be provided ln the accesslble sleeping room or suite. 

9.3 Visual Alarms, Notification Devices and Telephones. 

9.3.1 General. In sleeping rooms required to comply with this section, auxiliary visual alarms shall be provided and 
shall comply with yy. Visual notification devices shall also be provided ·In units, sleeping rooms and suites to 
alert room occupants of Incoming telephone calls and a door knock or bell. Notification devices shall not be . 
connected to auxlllary visual alarm signal appliances. Permanently Installed telephones shall have volume controls 
complying with ~; an accesslble electrl_cal outlet w_lthln 4 ft (1220 mm) of a telephone connection shall ~e 
provided to facllltate the use of a text telephone. . · 
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9.3.2 Equivalent Facilitation. For purposes of this section, equivalent facilitation shall Include the Installation of 
electrical outlets (Including outlets connected to a facility's central alarm system) and telephone wiring In sleeping 

. rooms and suites to enable persons with hearing Impairments to utlllze portable visual alarms and communication 
9evlces provided by the operator of the facility. . 

9.4 Other Sleeping Rooms and Suites. Doors and doorways designed to allow passage Into and within all 
steeping units or other covered units shall comply with !l..U.S . 

. 9.5 Transient Lodging In Homeless Shelters, Halfway Houses, Transient Group Homes, and Other Social 
Service Establishments. 

9.5.1 New Construction. In new construction all public use and common use areas are required to be· designed and 
constructed to comply with section ~. At least one of each type of amenity (such as washers, dryers and similar 
equipment Installed for the use of occupants) In each common area shall be accesslble and shall be located on an 
accessible route to any accessible unit or sleeping accommodation. 

EXCEPTION: Where elevators are not provided as allowed In 4.1.3(5), accessible amenities are not required 
on Inaccessible floors as long as one of each type Is provided In common areas on accessible floors. 

9.S.2 Alterations. 

(1) Socia! service establishments which are not homeless shelters: 

(a) The provisions of !LJ.i • .1. and g.1.S shall apply to sleeplng rooms and beds. 

(b) Alteration of other areas shall be consistent with the new construction provisions of 
9....5...1. 

(2) Homeless shelters. If the following elements are altered, the following requirements apply: 

(a) at least one public entrance shall allow a person with mobility Impairments to approach, 
enter and exit Including a minimum clear door width of 32 In (815 mm). 

(b) sleeping space for homeless persons as provided In the scoping provisions of .!!...1..,l. shall 
Include doors to the sleeping area with a minimum clear width of 32 In (815 mm) and 
maneuvering space around the beds for persons with mobility Impairments complying with 
9,i,ic1J. 

(c) at least one toilet room for each gender or one unisex toilet room shall have a minimum 
clear door width of 32 In (815.ml"!1Y, minimum turning space complying with u.z, one 
water closet complying with 4..1§, one lavatory complying with ~h1.Q and the door shall 
have a privacy latch; and, If provided, at least one tub or shower shall comply with ~ or 
~. respectively. 

(d) at least one common area which a person with mobility Impairments can approach, 
enter and exit Including a minimum clear door width of 32 In (815 mm). 

(e) at least one route connecting elements (a), {b), (c) and (d) which a persori.wlth moblllty 
Impairments can use Including minimum clear width of 36 In (915 mm), passing space 
complying with ~' turning space complylng with 4.2.3 and changes In levels complying 
with !t.3...8. , · 

(f) honi,eless shelters can comply W:lth the provisions of {a)- (e) by providing the above 
elements on one access Ible floor.. . . 

.. ' . 
9.5.3. Accessible Sleeping Accommodations In New Construction. Accessible sleeping rooms shall be provided In 
conformance with the table In .!!...1..,l. and shall comply with .fl...2 Accessible Units, Sleeplng Rooms and Suites (where 
the Items are provided). Additional sleeping rooms that comply with U Sleeping Accommodations for Persons with 
Hearl ng Impairments shall be provided In conformance with the table provided In !!...L.:t. 

9n faclfltles with multl-bed rooms or sp~ces, a perc~ntage of the beds equal to the table provided In ~ shall 
comply with 9.2.2C1l. 
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10. TRANSPORTAnON FACIUTIES. 

10.1 General. Every station, bus stop, bus stop pad, terminal, building or other transportatlo.n facility, shall comply 
with the applicable provisions of section 4, the special application sections, and the applicable provisions of this 
section. 

10.2 Bus Stops and Terminals. 

10.2.1 New Construction. 

(1) Where new bus stop pads are constructed at bus stops, bays or other areas where a lift or ramp Is 
to be deployed, they shall have a firm, stable surface; a minimum clear length of 96 Inches (measured 
from the curb or vehicle roadway edge) and a minimum clear width of 60 Inches (measured parallel to 
the vehicle roadway) to the maximum extent allowed by legal or site constraints; and shall be 
connected to streets, sidewalks or pedestrian paths by an accessible route complying with i.J and M. 
The slope of the pad parallel to the roadway shall, to the extent practicable, be the same as the 
roadway. For water drainage, a maximum slope of 1:50 (2%) perpendicular to the roadway Is allowed. 

. -

(2) Where provided, new or replaced bus shelters shall be Installed or positioned so as to permit a 
wheelchair or moblllty aid user to enter from the public way and to reach a location, having a minimum 
clear floor area of 30 Inches by 48 Inches, entirely within the perimeter of the· shelter. Such shelters · 
shall be connected by an accessible route to the boarding area provided under paragraph (1.) of this 
section. · 

(3) Where provided, all new bus route Identification signs shall comply with~. in addition, to the 
maximum extent practicable, all· new bus route Identification signs shall comply with 4,31),2 and 
~. Signs that are sized to the maximum dimensions permitted under legitimate local, state or 
federal regulations or ordinances shall be consld(\?red in compliance with ~ and ~ for 
purposes of this section. 

EXCEPTION: Bus schedules, timetables, or maps that are posted at the bus stop or bus bay are 
not required to comply with this provision. -

10.2.2 Bus Stop Siting and Alterations. 

(1) Bus stop sites shall be chosen such that, to the maximum extent practicable, the areas where lifts 
or ramps are to be deployli!d comply with section 10.2.1Cl) and (2). -

(2) When new bus route Identification signs are Installed or old signs are replaced, they shall comply 
with the requirements of 10.2.1C3l. -

10.3 Fixed Facilities and Stations. 

10.3.1 New Construction. New stations In rapid rail, light rail, commuter rail, Intercity bus, Intercity rail, high 
speed rall, and other fixed guldeway systems (e.g., automated gutdeway transit, monorails, etc.) shall comply with 
the following provisions, as appl\cable: - -

(1) Elements such as ramps, elevators or other circulation devices, fare vending or other ticketing -
areas, and fare collection areas shall be placed to minimize the distance which wheelchair users and 
other persons who cannot negotiate steps may have to travel compai:ed to the general public. T_l:lli!. 
circulation path, Including an accessible entrance and an accessible rou~e, for persons with dlsal:Jll,ltles 
shall, to the maximum extent practicable, coincide with the circulation path for·the general public •. 
Where the circulation path Is different, stgnage complying with 4.30.1. ~. ~.~,and 
4.30.7(1l shall be provided to Indicate direction to and Identify the accessible entrance and accessible 
route. • · 

(2) In lieu of compliance with 4.1.3C8l, at least cine entrance to each station shall comply with !,.li, 
Entrances. If different entrances to a station serve different transportation fixed routes or groups of 
fixed routes, at least one entrance serving each group or route shall comply with-~, Entrances.· All 
accessible entrances shall, to the maximum extent practicable, coincide with those used by the majority · 
of the general public. 
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(3) Direct connections to commer~Jal, retall, or residential facJIJtles shall have an accessible route 
complying with ~ from the point of connection to boarding platforms and all transportation system 
elements used by the public. Any elements provided to facllltate future direct connections shall be on an 
accessible route connecting boarding platforms and all transportation system elements used by the 
public. · 

(4) Where signs are provided at entrances to stations Identifying the station or the entrance, or both, at 
least one sign at each entrance shall comply with UM and~. Such signs shall be placed In 
uniform locations at entrances within the transit system to the maximum extent practicable. · 

EXCEPTION: Where the station has no defined entrance, but sign age Is provided, then the 
accessible slgnage shall be placed In a central ·location. 

(5) Stations covered by this section shall have Identification signs complying with Y.D...1, Yll.:a, · 
4.30.3, and~. Signs shall be placed at frequent Intervals and shall be clearly visible from within 
the vehicle on both sides when not obstructed by another train. When station Identification signs are 
placed close to vehicle windows (I.e., on the side opposite from boarding) each shall have the top of the 
highest letter or symbol below 'the top of the vehicle window and the bottom of the lowest Jetter or 
symbol above the horizontal mid-line of the vehicle window. 

(6) Lists of stations, routes, or destinations served by the station and located on boarding areas, 
platforms, or mezzanines shall comply with ~. Y!!.,1., ~' and ~. A minimum of one 
sign Identifying the specific station and complying with ~.and ~ shall be provided on each 
platform· oi' boarding area .. All signs referenced In this paragraph shall, to the maximum extent 
practicable, be placed In uniform locations within the transit system. 

(7)* Automatic fare vending, collection and adjustment (e.g., add-fare) systems shall comply with 
~' 4.34.3. yy, and~. At each accessible entrance such devices shall be located on an 

·-- accessible route. If self-service fare collection devices are provided for the use of the general public, at 
least one accessible device for entering, and· at least one for exiting, unless one device serves both 
functions, shall be provided at ea oh· accessible point of entry or exit. 'Accessible fare collection devices 
shall have a minimum dear opening width of 32 Inches; shall permit passage of a wheelchajr; and, 
where provided; coin or card slots and controls necessary for operation shall·comply with~. Gates 
·which must be pushed open by wheelchair or moblllty aid users shall have a smooth contlnuous·surface 
extending from 2 Inches above the floor to 27 Inches above the floor and shall comply with !,ll. Where 
the circulation path does not coincide with that.used by the general public, accessible far.e collection 
systems shall be located at or adjacent to the acces~lble point of entry or exit. Appendix Note 

(8) Platform edges bordering a drop-off and not protected by platform screens or guard ralls shall have 
a detectable warning. Such detectable warnings shall comply with ~ and shall be 24 Inches wide 
ru nnlng the full length of the platform drop-off .. 

(9) In stations covered by this section, rall-to-platform height In new stations shall be coordinated with 
the floor height of new vehicles. so that the vertical dlffe~e.nc~,_r.n_e;i.~ured when the vehicle Is at rest, Is 
within.plus or minus 5/8 Inch under normal passenger load conditions. For rapid rall, light rall, 
commuter ra!J, high speed rall; arid Intercity rail ·systems In new stations, the horizontal gap1 measured 
when the hew vehicle.ls at rest, shall be no greater than 3 Inches. For slow moving automated guldeway 
"people mover" transit systems, the horizontal gap In new· stations shall be no greater than 1.lnch. · 

· EXCEPTION 1: Existing vehicles operating In new stations may have a vertical difference· with · 
respect to the new platform within plus or minus 1-1/2 Inches. 

EXCEPTION 2: In light rail, commuter rail and Intercity rail systems where It Is not operationally or 
struct\.frally fea?lble tq_meefttiehorlzorital ,gap or vertical difference requirements, mlni-~lgh '. 
platforms, ear-borne or platform"mounted llftS, ramps or bridge plates, or slmllar manually' -
deployed devices, meeting the appJICable requirements of 36 t...E..R._ part 1192, or 49 c: F. R. part 
38 shall suffice. · 

(10) Stations shall not be designed or constructed so as fo require persons with dlsabl!ltles to board or 
alight from a vehicle at a location other than one used by the general public. 

(11) Illumln_at1011 levels In the areas where slgnage Is located shall be uniform and shall minimize glare 
on signs. Lighting along ch·cuiatlori.'routes shall· be'of a type and configuration to provide uniform 
fllumlnatJon. · · 
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(12) Text Telephones: The followlrig shall be provided In accordance with UU: 

(a) If an Interior public pay telephone Is provided In a transit facllltY (as defined by the 
Department of Transportation) at least one Interior public text telephone shall be provided 
In the station. · · 

(b) Where four or more public pay telephones serve a particular entrance to a rail station 
and at least one Is In ah Interior location, at least one Interior public text telephqne shall be 
provided to serve that entrarice. Compliance with this section constitutes.compliance with 
section 4.1.3C 17l{c);. 

(13) Wh~re It Is necessary to cross tracks to reach boarding platforms, the route surface ~hail be level 
and flush wit!). the rall top at the outer edge and between the rails, except for a maximum 2-1/2 Inch 
gap on the Inner edge of each rall to permit passage of wheel flanges. Such crossings shall comply with 
~. Where gap reduction Is not practicable, an above-grade or below-grade accessible route shall 
be provided. 

(14}Where public address systems are provided to convey Information to the public In terminals, 
stations, or other fixed facilities, a means of conveying the same or equivalent Information to persons 
with hearing Joss or who are deaf shall be provided. 

(15} Where clocks are provided for use by the general public, the clock face·shall be uncluttered so that 
Its elements are cl earl\' vlslb1e: Hands; numerals, and/or digits shall contrast with the background either 
light-on-dark or dark-on-light. Where clocks are mounted overhead, numerals and/or digits shall comply 
with .ll:,_3_0_.3_, Clocks shall be placed In uniform locations throughout the facility- and system to the · 
maximum extent practicable. 

(16) Where provided In below grade stations, escalators .shall have a minimum clear width· of 32 Inches. 
At the top and bottom of each escalator run, at least two contiguous treads shall be level beyond the 
comb plate before the risers begin to form. All escalator treads.shall be marked by a strip of clearly 
contrasting color, 2 Inches In width, placed ·parallel to and on the nose of each si:ep. The strip shall be of 
a material that Is at least as slip resistant as the remainder of the tread. The edge of the tread shall be 
apparent from both ·ascending and descending directions. 

( 17) Where provided, elevators shall be glazed or have transparent panels to allow an unobstructed 
view both In to •arid out of th'e car. Elevators shall comply With ~. 

EXCEPTION: Elevator cars with a clear floor area In which a 60 Inch diameter circle can be 
·Inscribed may be substituted for the minimum car dimensions of 4.10, Fig. 22. · 

(18} Where provided, ticketing areas shall permit persons with disabilities to obtain a ticket and check 
baggage and shall comply wl_th z..2, . · 

(19)-Where provided,- baggage-check-in and retrieval systems shall be on an accessible-route complying 
with U, and shall· have space Immediately adjacent_ complying with y, If unattended security barriers 
are provided, at least one gate shall comply with 4_..1..3_, Gates which must be pushed open by wheelchair · 
or mobility aid users shall have a smooth continuous surface.extending from 2 Inches above the floor to 
27 Inches above the floor. 

10.3.2 Existing Facilities: Key Stations. 

(1) Rapid, light and. commuter rail key stations, as defined under criteria established by. the Department 
of Transportatlr;in In subpart C of 49 C.F. R. part 37 and existing Intercity rail stations shall provide at 
least one accessible route from an accessible entrance to those areas necessary.for use of the 
transportation system. · · 

(2} The accessible route required by 10.3.2C1) shall Include the features specified In 10.3.1(1), (4)
(9), (11)-(15), and (17)-(19). 

(3} Where technical Infeasibility· In existing stations requires the ac:c.esslble route to lead from the public 
way to a paid area of the transit system, an accessible fare collection system, complying with ~ _ 
ru, shall be provided. along such accessible route. 
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( 4) In light rail, rapid rail and commuter rail key stations, the platform or a portion thereof and the · 
vehicle floor shall be coordinated so that the vertical difference, measured when the vehicle Is at rest, Is 
within plus or minus 1-1/2 Inches under all normal _passenger load conditions, and the horizontal gap, 
measured when the vehicle Is at rest, Is no greater than 3 Inches for at least one door of eacli vehicle or · 
car required to be accessible by 49 C.F.R. part 37. 

EXCEPTION.1: Existing vehicles retrofitted to meet the requirements of 49 C.F.R. 37.93 (one
car-per-train rule) shall be coordinated with the platform such that, for at least one door, the 
vertical difference between the vehicle.floor and the platform, measured when the vehicle Is at 
rest with 50% normal passenger capacity 1 Is within plus or minus 2 Inches and the horizontal gap 
Is rio greater than 4 Inches. · · 

EXCEPTION 2: Where It Is not structurally or operationally feasible to meet .the horizontal gap or 
vertical difference requirements, mini-high platforms, car-borne or platform mounted lifts, ramps 
or bridge plates, or similar manually deployed devices, meeting the applicable requirements of ~_fi_ 
C,..E.lk.p.JUiU.P,,21 or 49 C.F.R. part 38, shall suffice. 

(5) New direct connections ·to conimerclal, retail, or residential facilities shall, to the maximum extent 
feasible, have an accessible route com.plying with y from the point of connection to boarding . 
platforms l:lrid _ail transportation system elements used by the public. Any· elements. provided to -factlltate 
future dlt'ect connections shall be on an accessible route connecting bciardlrig platforms and all · 
transportation system elemerits used i:iy the public. . , · . . 

10.3.3 Existing Facllltles: Alterations. 

(1) For the purpose of complying with 4.1.6C2) (Alterations to an Area Containing a Primary Function), 
an area of primary function shall be as defined by applicable provisions of 49 C;f,R. 37.43Ccl; 
(Department of Transportation's ADA Rule) or 28 C.F.R. 36.403 (Department of Justice's ADA Rule). 

·-· 
10.4. Airports. 

_0.4.1 New Construction. 

(1) Elements such as ramps, elevators or other vertical clrculatlon devices, ticketing areas, security 
checkpoints, or passenger waiting areas shall be placed to minimize the distance which wheelchair users 
and other persons who cannot negotiate steps may have.to travel compared .to the general public. 

(2) The circulation path, Including an accessible entrance and an accessible route, for persons with 
dlsabllltles shall, to the maximum extent practicable, coincide with the circulation path for the general 
public. Where the.circulation path Is different, directional slgnage complying with Y.Q...1, ~, . 
~ and·~ shall be provided l'!hlch ln_dlcates the location of the nearest accessible entrance and 
Its accesslbl.e route. · 

(3) Tldcetlrig areas shall permit persons with disabilities to obtain a ticket and check baggage and shall 
comply with 2...2. · · 

( 4) Where public pay telephones are provided, and at least one Is at an Interior location, a public text 
telephone (TIY). shall be provided In compliance with ~. Additionally, If four or rifore public pay 
telephones are located In a_riY of the following locations, at least one public text telephone (TIY) shall 
also be provided In that locatlori: · · · · · . · · · 

(a) a main terminal outside the security areas; 

(b) a concourse within the security areas; or 

(c) a baggage claim area In a terminal. 

Compliance with this section constitutes compliance with section 4.1.3{17)(c);. 

(5) Baggage check-In and retrieval systems shall be on an accessible route complying with 4.l, and 
shall have spa!=.e Immediately .adjace[lt COIT)plylng with ~. If unattended security barriers a~e 
provided, at least one gate shall.comply with !..ll. Gates which nii.lst be pushed open by wheelchair or 
mobility aid users shall have a smooth coritinuciuii surface extending from i inches above the floor to 27 
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Inches above the floor. 

(6) Terminal information systems which broadcast Information to the general public through a public · 
address system shall provide a.means to provide the same or equivalent Information to persons with ·a 
hearing loss or who are deaf. Such methods may Include, but are not limited to, visual paging systems 
using video monitors and computer technology. For persons with certain types of hearing loss such 
methods may Include, but are not limited to, an asslstlve listening system complying with 4.3_;3!.7_. 

(7) Where clocks are provided for use by the general public the clock face shall be uncluttered so that 
Its elements are clearly visible. Hands, numerals, and/or digits shall contrast with their background 
either light-on-dark or dark-on-light. Where clocks are mounted overhead, numerals and/or digits shall 
comply with ~. Clocks shall be placed In uniform locations throughout the facility to the maximum 
extent pra_ctlcable. · · · 

(8)* Security Systems. In public facilitl~s that are airports, at least one ac~esslble route complying with 
Y shall be provided through fixed security barriers at each single barrier or group of security barriers. 
A group Is two or more security barriers Immediately adjacent to each other at a single location. Where 
security barriers Incorporate equipment such as metal detectors, flueroscopes, or other similar devices 
which can no~ be made accessible, an accessible route shall be provided adjacent to such securt~·( 
screening devices to facilitate an equlvalent circulation path. The clrculatlon patti shall permit persons 
with dlsabllltles passing through security barriers to maintain visual, contact with their personal Items to 
the same extent provided other members of the general public. A.pper].dlxJ\IQ.te 

EXCEPTION: Doors, doorways, and gates designed to be operated only by security personnel shall 
be exempt from U.3..2, 4 .. 13..ll, and 4.U,J . .2. 

10.S Boat and Ferry Docks •.. [Reserved] 

NOTE: Section 11 i1as not been Incorporated In the Department of Justice accesslblllty standards and 
therefore Is not enforceable. · · 

11. JUDICIAL, LEGISLATIVE AND REGULATORY fACIUTIES. 
' ' 

11.1 General~ In addition to the requirements In section 4 and 11.1, judlclal facllltles shall comply with 
11.2. and legislative and regulatory facilities shall comply with !.1..3,. 

11.1.1 Entrances. Where provided, at least One restricted entrance and one secured entrance to the 
faclllty shall be accesslbie' In addition to the entrances required to be accessible by 4. 1.3 (8). Restricted 
entrances are those entrances used orily by judges, public officials, facility personnel or other authorized . 
parties on a controlled basis. Secured entrances are those .entrances to judicial facllltles used only by . 
detainees and detention officers. · 

EXCEPTION: At secu~ed-~~tra~-~~~, doors and doorways operated only by security personnel shall 
be exempt from 4.13.9, 4.13.10, 4.13.11 and 4.13.12. 

11.1.2 Security Systems. An accessible route complying with Y shall be provided through fixed 
security barriers at required accessible entrances. Where security barriers Incorporate equipment such 
as metal detectors, fluoroscopes, or other similar devices which cannot be. made accessible, an 
accessible route shall be provided adjacent to such security screening devices to facllltate an equivalent . 
clrculatlori path. 

11.1.3* Two-Way Communication Systems. 'Where a two-way communication system Is provided to 
gain admittance to a facility or to restricted areas within the faclllt'f, the system shall provide both visual 
and audible signals and shall comply with 4.1,l. A12pend!x Note 

11.2 ludlclal Facilities. 

11.2.1 Courtrooms. 

(1) Where provided, the following element:S and space~ shall be on. a_n accessl~l_e route complylhg ,with 
y, Areas that are ralse_d or d~pressed and accessed by ramps or platform lifts with ~ntry ramps shall 
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provide unobstructed turning space complying with ~. 

EXCEPTION: Vertical access to raised judges' benches or courtroom stations need not be Installed 
provided that the requisite areas, maneuvering spaces, and, If appropriate, electrical service are 
Installed at the time of Initial construction to allow future Installation of a means of vertical access 
complying with !..ft, ~. or !1.._U. without requiring substantial reconstruction of the space. 

. ... . ·-· ,. ... : . .:.-.. _,;.' 

(a) Spectator, Press, and Other Areas with Fixed Seats. Where spectator, press or other 
areas with fixed seats are provided, each type of seating area shall comply with 4.1.3(19) 
.w.. 
(b) Jury Boxes and Witness Stands. Each jury box and witness stand shall have within Its 
defined area clear floor space complying with U& 

EXCEPTION:· In alterations, accessible wheelchair spaces are not required to be 
located .'within the de.fined area of raised jury boxes or witness stands and may be 
located. outside these spaces where ramp or II~ access poses a hazard by restricting 
or projecting Into a means of egress required by the appropriate administrative 
authority . 

. ( c) Judges' Benches and C~urtroom Stations. Judges' benches, clerks' stations, hali.lffs' 
stations, deputy c:lerks' stations, court reporters' stations and litigants' and counsel stations 
shall comply with ~ . 

(2}* Permanently Installed asslstlve listening·. systems complying wlth~shal,1 be provided In ·each 
courtroom. The minimum number of receivers shall be four percent of the room occupant load; as 
determined by applicable State or local codes, but not less than two receivers. An Informational sign 
Indicating the availability of an asslstlve listening system and complying with !l..lD.l, YQ.2, 4.30.3, 
YM, and 4.30.7(4) shall be posted In a prominent place. Appendix Note · 

· 11.2.2 Jury Assembly Areas and Jury ci"ellberatlon Areas. Where provided In areas used for jury assembly or 
· deliberation, the following elements or spaces shall be on an accessible route complying with !LA_and shall comply 
-Ith the following provisions: · . . 

(1) Refreshment Areas. Refreshment areas, kitchenettes and fixed or built-In refreshment dispensers · 
shall comply with the'technlcal provisions of 9.2.2(1). · 

(2} Drinking Fountains. Where provided In rooms covered under 11.2.2, there shall be a drinking 
fountain In each room complying with !.,ll. · 

11.2.3 Courthquse Hold.Ing Facllltles. 

(1) Holding Cells - Minimum Number. Where pro.vlded, facilities for detai'nees, Including central holding· 
..• ___ .J:el.ls...and. court-floor holding cells, shall comply with the following: · 

(a) Central Holding Cells. Where ~eparate central holding cells are provided for ad~lt male, 
juvenile male, adult female, or juvenile female, one of each type shall comply with ~ 
ru. Where central-holding cells a_re provided, which are not separated by age or sex, at 
least one cell complyl_ng wltli 11.2;3(2) shall be provided. 

(b) Court-Floor Holding Cells. Where s~parate court-floor holding cells are provided for 
adult tT)~le, juv\!nlle male, adult female, or juvenile female, each courtroon:i shall be. served 
by one cell of each type complying w)th 11.2.3(21. Where court-floor holding cells are 
proylded, which are not separated by age or sex, courtrooms shall be served by-at least one 
cell complying with 11.2.3(2). Cells,may serve more than one courtroom. 

(2) Requirements for Accessible Cells. Accessible cells shall be on an accessible route complying with 
~..3.. Where provided, the following elements or spaces serving accessible cells shall be accessible and 
on anaccesslble route: 

{a) Doors and Doorways. All doors and doorways to accessible spaces and on an accessible 
route shall comply with ~. · · 

EXCEPTION:·Doors and doorways operated only by security personnel shall be 
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exempt from .!..ll.J!., 4.13.10, 4.13.11 and 4.13.12. 

(b)* Toilet and Bathing Facllltles. Toilet t'acllltles shall comply with 4..2?, and bathing 
facllltles shall comply with 4.._23. Privacy screens shall not Intrude on the clear floor space 
required for fixtures or the accesslble route. ADpend!x Note 

(c)* Beds. Beds shall have maneuvering space at least 36 In (915 mm) wide along one 
side .. Where more than one bed Is provided In a cell, the maneuvering space provided at 
adjacent beds may overlap. Appendix NDte 

{d) Drinking Fountains and Water Coolers. Drinking fountains shall be accessible to . 
Individuals who use wheelchalrs In accordance with 4.ll and shall·be accesslble to those 
who have difficulty bending or stooping. This can be accomplished by the use of a "hi-lo" 
fountain; by providing one fountain accessible to those who use wheelchairs and one 
fountain at a standard height convenient for those who have dlfflculcy bending; by providing 
a fountain accessible under 4.15 and a water cooler; or by other such means as would 
achieve the required accesslblllty for each group. 

(e) Fixed or Ei,ullt-ln Seating and Tables. Fixed or built-In seating, tables or counters shall 
comply with~. 

{f) Fixed Benches. Fixed benches shall be mounted at 17 In to i9 In (430 mrri to 485 mm) 
above. the finish floor and provide back support (e.g., attachment to wall). The structural 
strength of the bench attachments shall comply with ~. 

{3 }* Vlsltl11g .~reas. The following elements, where provided, shall be located on an accessible route 
complylni;fwlth U and shall comply with the followln·g provisions: · 

(a) Cubicles and Counters. Five percent, but not less than one, of fixed cubicles shall 
comp_ly with 4..:ii on both the visitor and detainee sides. Where counters are provided, a 
portion at least 36 In (915 mm) In length shall comply with~ on both the visitor and 
detainee sides. · 

(b). Partitions.· Solid partitions or security glazing that separate visitors from detainees shall 
comply with 1...2(.3.).. ARPendlx Note 

11.3* Legislative and Regulato..Y- Fac!lltles. Assembly areas designated for public use, Including public meeting 
rooms, hearing rooms, and chambers shall comply with 11.3. AJU!ilnJ:IJ.1<_~ote 

11.3.1 Where provided, the followlng elements and spaces shall be on an accessible route complylng With y, 
Areas that are raised or depressed and accessed by ramps or platform llfts with entry ramps shall provide 
unobstructed turning space complying with ~. · 

(1} Raised Speakers' Platforms. Where raised speakers' platforms are provided, at least one of each 
type shall be accesslble. · 

{2} Spectator, Press, and Other Areas with Fixed Seat:S .. Where spectator, press or other areas with 
fixed seats are provided, each type of seating area shall coniply with 4.1.3(19)(a}. · 

11.3.2* Each assembly area provided with a permanently Installed audl.!J~a\'"pllflcatlori system shall have .a . 
permanently Installed asslstlve listening system; The minimum number of receivers shall be four percent of the, 
room occupant load, as determined· by applicable State or local code's; but riot less than two receivers. An. 
\nformatlonal sign Indicating the ava\lab\llty of an ass\stlve listening system and coniplylng with ~.3Q,1, 4,3Q,2, 
4.30.3. ~, and 4.30.7C4l shall be posted In a prominent place. Appendix Ngte · 

NOTE: Section 12 has not been Incorporated In tile Oapartment of .Justice .sr:cesslblllty standards and therefore Is not enforceable. 

12. DETENTION AN.D CORRECTIONAL FACIUTIES. 

12.1* GeneTa!'. This section applies to jails, holding cells \ri police stations, prisons, juvenile detention centers, 
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reformatories, and other Institutional occupancies where occupants are under. some degree of restraint or restriction 
for security reasons. Except as specified In this section, detention and correctional facilities shall comply with the 

-

. applicable requirements of section 4. All common use areas serving accessible cells or rooms and all public us. e 
reas are required to be designed and constructed to comply with section 4. Agpendlx Note 

. . 

EXCEPTIONS: Requirements for areas of rescue assistance In ~21, ~L:!..Q, and 4,3,;u, do not apply. 
· Compliance with requirements for elevators In 4.1.3(5) and stairs 4.1.3 (4) Is not required In multi-story 
housing facilities where accessible cells or rooms, all common ·use areas serving them, and all public use areas 
are on an accessible route. Compliance with 4.1.3(16) Is not required In areas other than public use areas. 

12.2 Entrances and Security Systems. 

12.2.1 * Entrances. Entrances.used by the public, Including those that are secured, shall be accessible as required 
by 4.1.3(8). Appendix Note 

EXCEPTION: Compliance with UM, 4.13.10, 4.13.11 and 4.13.12 Is not reqyh-ed at entrances, doors, or 
doorways that are operated only by security personnel or where security requlrementS prohibit full compliance 
with these provisions. · · 

12.2.2 Security Systems. Where security systems are provided at public or other entrances required to be 
accessible by 12.2.1 or 12.2.2, an accessible route complying with Y shall be provided through fixed security 
barriers. Where security barriers Incorporate equipment such as metal detectors, fluoroscopes, or other similar 
devices which cannot be made accessible, an accessible route shall be provided adjacent to such security screening 
devices to facllltate'an·equlvalent circulation path. · - · ·:·'.c.•c.:: 

12.3* Visiting Areas •. In non-contact visiting areas where Inmates or detainees are separated from visitors, the 
followlng:elements, where provided, shall be accessible and located on an accessible route complying with 4.3: 

(1) Cubicles and Counters. Five percent, but not less than one;· of fixed cubicles shall comply with~ 
· · on both the visitor and detainee or Inmate sides. Where counters are provided, a portion at least 36 In 

·. (915 mm) In length shall comply with 4.32 on both the visitor and detainee or Inmate sides. 

EXCEPTION: At non-contact visiting areas not serving accessible cells or rooms, the requirements 
of 12.3(1) do not apply to the Inmate or detainee side of cubicles or .counters. 

(2f Partitions. Solid partitions or security glazing separating visitors from Inmates or detainees shall 
comply with 1...2.(3}. Aooendlx Note 

12.4·Holdlng and Housing Cells or Rooms: Minimum Number. 

12.4.1*. Holding Cells and General Housing Cells or Rooms. At least two percent, but not less than one, .of the 
total number of housing or holding cells or rooms provided In a facility shall comply with 12...5.. Al;>oendix Note 

12.4.2* Special Holding and Ho·usl1:ig Cells or Rooms. In addition to the requirements of 12.4.1, whe~e special 
holding or housing cells or ~ooms are provided, at least one se.rvlng each puri;iose sh.all comply with 1.2..5.. An 
accessible special holding or housing cell or room may serve more than one purpose. Cells or rooms subject to this 
requirement Include, but are not limited to, those used for purposes of orientation, protective.custody, 
administrative or disciplinary detention or segregation, detoxification, and medical Isolation. AIU!endlx Note 

EXCEPTio'N: Cells or rooms specially designed without protrusions and to be used solely for purposes of . 
suicide prevention are exempt from the requirement for grab bars afwater closets In yy, 

12.4.3* Accessible Cells or Rooms for Persons with Hearing Impairments. In addition to the requlremerits·of 
12.4.1, two percent, but not less than one, of general housing or holding cells or rooms equipped with audible 
emergency warning systems or permanently Installed telephones within the cell or room shall comply with the 
applicable requirements of 12.§, ARrum.dixlf.QYI 

12.4.4 Medical Care Facilities. Medical care facilities providing physlcal or medical treatment or care shall comply 
with the applicable requirements of section i.1, fi..J and y, If persons may need assistance In emergencies and 
the period of stay may exceed 24 hours. Patient bedrooms or cells required to be accessible under fi ... 1 and 6.~ shall 

.e provld!!d In addition to any .medical Isolation cells. required to be accessible .under l.2d..2. 

· 12.4.S Alterations to Cells or Rooms. (Reserved.) · < 
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12,5 Requirements for Accesslble Cells or Rooms. 

12.5.1 General. Cells or rooms required to be accessible by 12.4 shall comply with 12.5. 

12.5.2* Minimum Requirements. Accessible cells or rooms shall be on an ac:c:esslble route complying with u. 
Where provided to serve accessible housing or holding cells or rooms, the following elements or spaces shall be 
accessible and c:onnec:ted by an accessible route. &mendix Note · 

. . . 

(1) Doors and Doorways. All doors and doorways on an ac:cesslble route shall comply with oi.ll. 

EXCEPTION: Compliance with 4.13.9, 4.13.10, 4.13.11 and 4.13.12 Is not required at 
entrances, doors, or doorways that are operated only by security personnel or where security 
requirements prohibit full compliance with these provisions. 

(2)* Toilet and Bathing Facllltles. At least one toilet facility shall col)'lply·wlth ~and one bathing 
facility shall c:omply with ~. Privacy screens shall not Intrude on the clear floor space required for 
fixtures and the accessible route. Apoendlx Note 

(3)* Beds. Beds shall have maneuvering space at least 36 In (915 mm) wide along one side. Where . 
more than one bed Is provided In a room or cell, the maneuvering. space provided at adjacent beds may 
overlap. Apoendlx Note · 

(4) Drinking Fountains and Water Coolers. At least one drinking fountain shall comply with !J.5., 

(5) Fixed or Built-In Seating or Tables. Fixed or built-In seating, tables and counters shall comply with 
~-

(6) Fixed Benches. At least one fixed bench shall be mounted at 17 In to 19 In (430 mm to 485 mm) 
above the finish floor and provide back support (e.g., attachment to wall). The structural strength of the 
bench attachments shall comply with ~. 

(7) Storage. Fixed or built-In storage facilities, such as cabinets, shelves, closets, and drawers; shall 
c:ontaln storage space complylng with 4,,,S.. 

(B) Controls. All controls Intended for operation by Inmates shall comply with !l.ll. · 

(9) Accommodations for persons with hearing Impairments required by ~ and complying with 
12...6 shall be provided In accessible cells or rooms. · 

12.6 Vlsual Alar"°s end Telephones. 
' . . - - . . - . . 

Where audible emergency warning systems are provided to serve the occupants of holding or housing cells or · 
rooms,. vlsuai' alarms complying with ~ shall be provided. Where permanei'1tly Installed telephones are provided 
within holding or housing cells or rooms, the'y shall have volume controls c:oniplylng with !..31....5.. 

EXCEPTION: Visual alarms are not required where Inmates or detainees are not allowed Independent means of 
egress. 

13, RESIDENTIAL HOUSING [RESERVED] 

14. PUBUC RIGHTS-OF-WAY [RESERVED] 

NOTE: Section 15 has not been Incorporated In the Department of Justice accesslbiilty standards and A 
! therefore ls not enforceable. W 

15* RECREATION FACILITIES. 
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• 15.1 Amusement Rides 
• 15.2 Boatjng Facilities 

• • 15.3 Flshlng_fJ!ll.1i~l11tfgrm.li 
• 15.4 Golf , 
• 15.5 Miniature Golf 
• 15.6 Play Areas 
• 15.Z EiierClse Equipment and Machines. Bowllng Lanes. and Shooting Facilities 
• u..a Swim mlng _ _e_Q.0Js, _W1td.lna. e.o..rus. .. 11ruLS!Wi 

Newly designed or newly constructed and altered recreation facilities shall comply with the applicable requirements 
of section 4 and the special application sections, except as modified or otherwise provided In this section. ARrumd.ix 
~ . 

15.1* Amusement Rides Appendix Note 

15.1.1 General. Newly designed or newly constructed and altered amusement rides shall comply with 15.1. 

·EXCEPTION 1 *: Mobile or portable amusement rides shall not be required to comply with 15.1. 
Apoendlx Note · 

EXCEPTION 2*: Amusem!'!nt rides which are controlled or operated by the rider shall be required to 
comply only with ~ and lS . .1...5. A!lR.e.ndl~.NQ.tl! 

.. : ... : ...... ~:.:-::::.~;., . 
EXCEPTION 3*: Amusement rides designed primarily for children, where children are assisted on and off 
the ride by an adult, shall be required to comply only with .1.S....1d and ~. AJu!endlx Note 

EXCEPTION 4: Amusement rides without amusement ride seats shall be required to. comply only with 
llJ..& and ll.1...5; · · · · 

15.1.2* Alterations to Amusement Rides. A modification to an existing amusement ride Is an alteration subject 
to 15.1 If one or more ·or the following conditions apply: 

- · 1. The amusement rlde's structural or operational characteristics are changed to the extent that the . 
rlde's performance differs from that specified by the manufacturer or the original deslgri ·criteria; or'. 

. . 

i. The load and unload area of the amusement ride Is newly designed and constructed. Appendix Note 

15.1.3 Number Required. Each amusement ride shall provide at least one wheelchair space complying with 
15.1.7, or at least one amusement ride seat designed for transfer complying with .1.5..J..Jl, or at.least one transfer 
device complying wl~h .15..J..2, · · 

i5.1.4* Accessible Route. When In the load and unload position, amusement rides required to comply With 15.1 .. 
shall be served by an··at:cessl_ble route complying wlttt'ti; Any part of an access Ible route serving amusement rides 
with a slope greater than 1:20· shall be considered a ramp and shall comply with !LS. AAR.~ndbttlote 

EXCEPTION 1: The maximum slope specified In ~shall not apply In the load and unload areas or on 
the amusement ride where compliance Is structurally or operationally Infeasible, provided that the slope 
oftherampshallnotexceed1:8. · · · · · · 

EXCEPTION 2: Handrails shall not be required In the load and unload areas or on the amusement ride 
where compliance Is structurally or operationally Infeasible. . · 

EXCEPTION 3: Llmlted~use/llmlted~appllcatlon elevators and platform lifts complying with~ shall be 
permitted to be part of an accessible route serving the load and unload area. 

,· ·' 

15.1.5 Load and Unload Areas. Load and unload areas serving amusement rides required to comply with 15.1 
shall provide a maneuvering space complying with. 4..2..3. The maneuvering space shall have a slope not steeper 

·than 1:48. · 

~S.1.6 Slgnage. Slgnage shall be provided at the entrance of the queue or.waiting line for e!!c:h amusement ride to 
Identify the type of access provided. Where an accessible unload area also serves as the accessible load area, 
slgnage shall be provided at the entrance to the queue or _waiting line Indicating the location of the accessible load 
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and unload area. 

15.1.7 Amusement Rides with Wheelchair Spaces. Amusement.rides with wheelchair spaces shall comply with 
15.1.7. . 

15.1.7.1 Floor or Ground Surface. The floor or ground surface of wheelchair spaces shall comply with 
15.1.7.1. 

1s,1.1.1.1 Slope. The floor or ground surface of wheelchair spaces shall have a slope not 
steeper than 1:48 when In the load and unload position and shall be stable and firm. 

15.i.7.1.2• Gaps. Floors of amusement rides with wheelchair spaces and floo..S of load 
and unload areas shall be coordinated so that, when the amusement rides are at rest In the 
load and unload position, the vertical difference between the floors shall be within plus or 
minus 5/8 Inches (16 mm) and the horizontal gap shall be nq greater than 3 Inches (75 
mm) under normal passenger load conditions. ARP-!HH!lxJi9J;!il. 

EXCEPTION: Where compliance Is not operationally or structurally feasible, 
ramps, bridge plates, or similar devices complying· with the applicable 
requirements of 36 C.F.R. 1192.83(c) shall be provided. 

15.1.7.2 Clearance.5:. C:_learances for wheelchair spaces shall comp.iv with 15.1.7.2. 

EXCEPTION 1: Where provided, securement devices shall be permitted to .overlap required 
clearances. 

.... ' 

EXCEPTION 2: Wheelchair spaces shall be permitted to be mechanically or manually 
·repositioned.· · 

. EXCEPTION 3*: Wheelchair spaces shall not be required to comply with 4.4.i. ~pp~ndb1;' 
N2YI . . 

15.1.7.2.1 Width and Lerigth. Wheelchair spaces shall provide a clear width of 30 Inches 
(760 mm) minimum and a clear length of 48 Inches (1220 mm) minimum measured to 9 
Inches (230 mm) minimum above the floor surface. · 

15.1.7.2.2"' Wheelchair Spaces - Side Entry! Where the wheelchair space can be 
. entered only from the side, the ride shall be designed 'to permit sufficient maneuvering 

space for lndlvlduals using a wheelchair or mobility device fo enter and exit the ride. . 
Anpendjx Note 
. . . . - . . . . ... 

15.1.7.2.3 Protrusions In Wheelchair Spaces. Objects are permltted'to protrude a 
··distance .of 6 Inches (150 ·mm) maximum-along ~he front of the wheelchair sp.ace where. 

located 9 Inches (230 mm) minimum and 27 Inches '(685 mm) maximum above the floor or 
ground surface of the wheelchair space. Objects are permitted to protrude a distance of 25 
Inches (635 mm) maximum along the front of the wheelchair spate, where located more 
than 27 Inches (685 mm) above the floor or ground surface of the wheelchair spa·ce (see 
Elg..D). . . . . . . 

15.1.7.3 Openings. Where openings are provided to access wheelchair spaces ori amusement rides, 
the entry shall provide a 32 Inch (815 mm) minimum clear opening. · · 

15.1.7.4 Approach. one·s1de of the wheelchair space s~all adjoin an aci::esslble route. 

15.1.7.5 Companion Seats. Where the Interior width of the amuseme_nt ride Is greater than 53 Inches 
(1346 mm), seating Is provided for more' thah one rider, and the wheelchair Is not required to be · 
centered within the amusement ride, a companion seat shaU be provided for ·each wheelchair space. 

15.1.7.5.1 Shoulder-to-Sh.oulder Seating. Where an amusement ride provides shoulder· 
to-shoulder seating companion seats shall be shoulder-to-shoulder with the adjacent 

. _·. - •I , , '·' " . 

wheelchair spate. 
' ... 
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EXCEPTION: Where shoulder-to-shoulder companion seating Is not 
operationally or structurally feasible, compliance with this provision shall be 
required to the maximum extent feasible. . 

es.1.8* Am~sement Ride Seats Deslg~ed for Transfer. Amusement ~Ide seats designed for transfer shall 
comply with 15.1.8 when positioned for loading and unloading. AJmendlx Note 

15.1.8.1 Clear Floor or Gr:ound Space. cie~r floor or ground space complying with ~ • .i§ shall be 
provided In the load and unload area adjacent to the amusement ride seats·deslgned for transfer. 

15.1.8.2 Transfer Height. The height of the amusement ride seats shall be 14 Inches (355 mm) 
minimum to 24 Inches (610mm) maximum measured above the load and unload surface. 

15.1.8.3 Transfer Entry. Where openings are provided to transfer to amusement ride seats, the ·space 
shall be designed t6 provide clearance:for transfer from a wheelehalr or mobility device to the · · 
amusement ride seat. · -

15.1.8.4 Wheelchair Storage Space. Wheelchair storage spaces complying with Yd shall be 
provided In or adjacent to unload areas for each required amusement ride seat designed for transfer 
and shall not overlap any requfre~ means of egress or accessible route. 

15.1.9* Transfer Devices .for Use with Amusement Rides. Transfer devices for use with amusement rides shall 
· corhply with 15.L9 when positioned forloadlng and unloadlng.'AJmendlx Note · 

15.1.9.1 Clear Floor or Ground Space. Clear floor or ground space complying with 4,2,4 shall be 
provided In the load and unload area adjacent to the transfer devices. 

15.1.9.2 Transter Height. The height of the transfer device seats shall be 14 Inches (355 mm) 
minimum to 24 Inches (610 mm) maximum measured above the load and unload surface. 

15.1.9.3 Wheel.chair. StoragE! Space. Wheelchair storcige spaces_ complying with ~ shi;!ll be . 
provided In or adjacent to unload areas for each required transfer device and shall not overlap any 
required means of egress or accessible route. 

15.2 'Boating F11cllltle!i. _ 

15.2;1 General. Newly designed or newly constructed and altered boating facilities shall comply with 15.2. 

15.2.2* Accessible Route. Acc_esslble routes, Including gangways that are part of accessible routes, shall comply 
with !..3,. Aopendlx Note - · · · 

. ___ .. _ .. _El,(t;;EPTION 1.:·Where an existing gangway or series of gangways ls.replaced or-altered, an Increase In 
. the length of the gangway Is not required to comply with 15.2.2, unless required by 4,,1.6_(2J.. . ----

EXCEPTION 2. The maximum rise specified In ~ shall not apply to gangways. 

EXCEPTION 3. Where the total length of the gangway or series of gangways serving as part of a 
required accessible route Is at least 80 feet (24 m), the maximum slope specified In 4-JLZ shall not 
apply to the gangways. _ -

EXCEPTION 4. In facilities containing fewer than 25 boat slips and where the total length of the· ; -
gangway or series of gangways serving as part of a required accessible route Is at least 30 feet (9140 
mm), the maximum .slope specified In ~ shall not .apply to the gangways. 

EXCEPTION 5. Where gangways connect to transition plates; landings specified by ~ shall not be 
required. · -

EXCEPTION 6. Where gangways and transition plates connect and are required to have handrails, 
handrail extensions specified by !..8..5. shall not be required. Where handraJI extensions are provided on 
gangways or transition plates, such extensions are. not required to be. parallel with the ground or floor 
surface. 
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EXCEPTION 7. The cross slope of gangways, transition plates, and floating piers that are part of an 
accessible route shall be 1: SD maximum measured In the static position. · 

EXCEPTION B. Umlted-llse/llmlted-appllcatlon elevators or platform llfts complying with 4.ll shall be 
permitted In lleu of gangways complying with ~. · . · · 
. . 

15.2.3* Boat Slips: Minimum Number. Where boat slips are provided, boat slips complying with 1S.2.S shall be 
provided In accordance with Table lS.2.3. Where the number of boat sllps Is not Identified, each 40 feet (12 m) of 
boat sllp edge provided along the perimeter of the pier shall be counted as one boat sllp for the purpose of this 
St;!ctlon. Appendix Note . 

Table 15.2.3· 

Total Boat Sllps In Faclllty 
Minimum Number of Required 

Accessible Boat Silos 
1 to 2S 1 

26 to SD 2 
Sl to 100 ·3 
101 to 1SD 4 
1S1 to 300 s 
301 to 400 6 
401 to SOD 7 
S01 to 600 B 
601 to 700 9 
701 to 800 ... 10 

801 to 900 . 11 

901 to 1000 12 

1001 and over 
12, plus 1 for each 100 or fraction thereof 

ove·r 1000 

15.2.3.1* Dispersion. Accessible.boat sllps shall be dispersed throughoutthe various types of slips 
provided. This· provision does not require an Increase In the minimum number of boat slips required to 
be accessible. Apoendlx Note 

15.2.4* Boarding Piers at Boat Laun~h Ramps. Where boarding piers are provided at boat launch ramps, at 
least S percent, but not less than one of the boarding piers shall comply with lS.2.4 and shall be served by an 
accessible route complying with y. Appendix Note 

' 
EXCEPTION 1. Accessible routes serving floating boarding piers shall be permitted to use exceptions 1, 
2, S, 6

1 
7, and 8 In 1-5...1...2. ... · · 

EXCEPTION 2. Wh_e~e the total length of the gangway or series of gangways ser:vlng as part of a 
required ·accessible route Is at least 30 feet (9140 mm), the maximum slope spedfled by 4.8.2 shall not 
apply to the gangways. · 

EXCEPTION 3. Where the accessible route serving a floating boarding pier or skid pier Is located within a 
boat launch ramp,. the portion of the accessible route located within the. boat launch ramp shall not be 
required to comply with y. 

15.2.4.1* Boarding Pier Clearances. The entire length of the piers shall comply with lS.2.S. 
Appendix Note 

15.2.S* Accessible Boat Slips. Accessible boat slips shall comply wlth.1S.2.S. Appendix Note .. 

1s.2.s.1 Clearances. Accessible boat slips shall be served by clear pier space 60 Inches (1S2S mm) 
wide minimum and at least as long as the accessible boat slips. Every 10 feet (3DSO mm) maximum of 
linear pier edge serving the accessible boat slips shall contain at least one continuous clear opening 60 
Inches (1S2S mm) minimum In width (see Fig. 59). · . · ·. · 

EXCEPTION 1: The width of the clear pier space shall be pennltted to be 36 lnches (91S 
mm) minimum for a length of 24 Inches (610 mm) maximum, provided that multiple 36 
Inch (91Smm) wide segments are separated by segr:nents that are 60 Inches (1S2S mm). 
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minimum dear In width and 60 Inches (1525 mm) minimum clear In length. (see Fig. 60). 

EXCEPTION 2: Edge protection 4 Inches (100 mm) high maximum and 2 Inches (51mm) 
deep maximum shall be permitted at the continuous clear openings. (see Elg,-6.1) 

EXCEPTION 3*: In alterations. to existing facllltles, clear pier space shall be permitted to be 
located perpendicular to the boat slip and shall extend the width of the boat slip, where the 
facility has at least one boat slip complying with 15.2.5, and further compliance with 15.2.5 
would result In a reduction In the number of boat slips available or result In a reduction of 
the widths of existing slips. Aooendlx Note 

. . 
15.2.5.2 Cleats and Other Boat Securement Devices. Cleats and other boat securement devices 
shall not be required to comply with "L.22.J.. 

15.3 Fishing Piers and Platforms, 

15.3.1 General. Newly designed or newly constructed and altered fishing piers and platforms shall comply with 
15.3. 

i5.3.2 Accessible Route. Accessible routes, Including gangways that are part of accessible routes, ser\tlng fishing 
piers and platforms shall comply with 4,3.. 

. ;::.:\ .. 
EXCEPTION 1: Accesslble routes serving floating fishing piers and platforms shall be permitted to use 
exceptions 1, 2, 5, 6, 7, and 8 In 1.5..2.1,. · 

'EXCEPTION 2*: Where the total length of the gangway or series of gangways serving as part of a 
''requlred·accesslble route Is at least 30 feet (9140 mm), the maximum slope specified by Y.2, shall not 

· "apply·to:the gangways. Apoendlx Note 

15.3.3 'Ralllngs. Where ralllngs, guards, or handrails are provided, they shall comply with 15.3.3. e 15.3,3.1* Edge Protection. Edge protection shall be provided and shall.extend 2 Inches (51mm) 
minimum above the ground or deck surface.Appendix Note 

EXCEPTION: Where the railing, guard, or handrafl Is 34 Inches (865 mm) or less above the 
ground or deck surface, edge protection shall not be required If the deck surface extends 12 
Inches (305 mm) minimum beyond the Inside face of the railing. Toe clearance shall be 9 
Inches (230 mm) minimum above the ground or deck surface beyond the railing. Toe· 
cleara.nce shall be 30 Inches (760 mm) minimum wide (see Fig. 62). 

15.3.3.2 Height. At least 25 percent of the ralllrigs, guard, or. handrail shall be 34 Inches (865 mm) 
maximum above the ground or deck surface. 

Exception: This provision shall not apply to that portion of a fishing pier or platform where a 
guard which complies with sections 1003.2.12.1 (Height) and 1003.2.12.2 (Opening 
llmltatlons) of the Internatlonal Bul!dlng Code (Incorporated. by refE!rence, see ;L,3,,,2) Is 
provided. 

i5.3.3.3* Dispersion. Ralllngs required to comply with 15.3.3.2 s~all be dispersed throughout a 
fishing pier or platform. Appendix Note 

15.3,4 Clear Floor or Ground Space. At least one clear floor or ground space complylng with 4...2,,,4 shall be 
provided where the railing height required by 15.3.3.2 Is located. Where no. railings are prqvlded, at least one clear 
floor or ground space complylng with ~ shall be provided .. 

15.3.5 Maneuvering Space. At least one marieuverlng space complying with~ shall .be provided oh the fishing 
pier or platform. 

_.5.4Golf, 

15.4.1 General. Ne.wly designed or newly constru~ed.and altered golf courses, driving ranges, practice putting 
greens, and practice teeing grounds shall comply with 15.4. . · 
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15.4.2* Accessible Route - Golf Course. An accesslble route shall connect accesslble elements and spaces within 
the boundary of the golf course. In acfdltlon;·an accesslble·route shall connect the g'olf car rental area, bag drop 
areas, practice putting greens, accessible practice teeing grounds, .course toll et rooms, and course weather shelters. 
The accessible route required by this section shall be 48 Inches (1220 mm) minimum wide. Where handrails are 
provided, the accessible route shall be 60 Inches (1525 mm) minimum wide, Appendix Note 

EXCEPTION 1: A golf car passage complying with ~.z shall be permitted In .lieu of all or part of an 
accessible route required by 15.4.2. · 

EXCEPTION 2: The handrail requirements of~ shall not apply to an accessible route located wlttiln 
the boundary of a golf course. 

15.4.3* Accessible Route - Driving Ranges. An accessible route shall connect accessible teeing stations at 
driving ranges with accessible parking spaces and shall be 48 Inches (1220 mm) wide minimum. Where handrails 
are provided, the accessible route shall be 60 Inches (1525 mm) wide minimum. Appendix Note 

EXCEPTION: A golf car passage complying with ll&Z shall be permitted In lieu of all or part of an 
accessible route required by 15.4.3. 

15.4.4 Teeing Grounds. Teeing grounds shall comply with 15.4.4. 

15.4.4.1 Number Required. Where one or two teeing grounds are provided for a hole, at least one 
teeing ground serving the hole shall comply-with 15.4.4.3. Where·three or more teeing grounds are 
provided for a hole, at least two teeing grounds shall comply with 15.4.4.3. 

15.4.4.2 Forward Teeing Ground. The forward teeing ground shall be accessible. 

EXCEPTION:· In alterations, the forward teeing ground shall not bed'equlred to be accessible 
where compliance Is not feasible due to terrain. 

15.4.4.3 Teeing Grounds. Teeing grounds required by 15.4.4.1 and 15.4.4.2 shall be designed and 
constructed so that a golf car can enter and exit the teeing ground. · · 

15.4.5 Teeing Stations at Driving Ranges and Practice Teeing Grounds. Where teeing stations or practice 
teeing grounds are provided, at least 5 percent of the practice teeing stations or practice teeing grounds, but not 
less than one, shall comply with 15.4.4.3. 

15.4.6 Weather Shelters. Where weather shelters are provided on a golf course, each weather shelter shall have 
a clear floor or ground space 60 Inches (1525 mm) minimum by 96 Inches (2440 mm) minimum and shall be 
designed and constructed so that a golf car can enter and exit. 

15.4.7 Golf Car Passage. Where curbs or other constructed barriers are provided along a golf car passage to 
prohibit golf cars mim entering a fairway, openings at least 60 lnches·{l525 mrii) wide shall be provided at Intervals 
not to exceed 75 yds (69·m). 

15.4.7.1 Width. The golf car passage shall be 48 Inches {1220 mm) minimum wide. 

15.4.8 Putting Greens. Each putting green shall be cieslgned and constructed so that a golf car can entE!r and exit 
the putting green. · 

15.5* Miniature Golf. APP~ 

15.5.1 General. Newly deslgneci or newiy constructed and altered miniature golf courses shall .comply with 15.5. 

15.5.2 Accessible Holes. At least fllfy percent of holes on a miniature golf course shall comply with 15.5.3_ through 
15.S.5 and shail be consecutive. . 

EXCEPTION: One break In the sequence of consecutive accessible holes shall be permitted, provided. 
that the last hole on a miniature golf course Is the last hole In the sequence. 

15.5.3* Accessible Route. An accessible route complying ;,,,Ith' 4..3. shall connect the course entrance with the first 
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accessible hole and the start of play area on each ac:c:esslble hole. The course shall be configured to allow exit from 
the last accessible hole to the course exit or entrance and shall not require travel back through other holes. . 

--~RpjVI~ 

WI' 15.S.3.1 Accessible Route - Located On the Playlng Surface. Where the accessible route Is located 
on the playing surface of the acq!sslble hole, exceptions 1-5 shall. bE;! permitted. 

EXCEPTION 1: Where carpet Is provided, the requirements of 4,5..3. shall not apply. 

EXCEPTION 2: Where the access Ible route Intersects the playing surface of a hole, a 1 inch . 
· (26 mm) maximum curb shall be permitted for a width of 32 Inches (815 mm) minimum. 

EXCEPTION 3: A slope of 1:4 maximum for a 4 Inch (100 mm) maximum rise shall be 
permitted. 

EXCEPTION 4: Landings required by~ shall be·permltted to be 48 Inches (1220 mm) In 
length minimum. Landing size required by 4.ll.~(3:) shall be permitted to be 48 Inches 
(1220 mm) minimum by 60 Inches (1525 mm) minimum. Landing slcij:ies shall be permitted 
to be 1:20 maximum, 

.. · ,, 
EXCEPTION 5: Handrail requirements of 4,Q;.=i shall not apply. 

15.5.3.2 Accesslble Route - Adjacent to the Playing s~·iface •. Wh.ere. iiie 'acc=~;;ltHe 'route Is located 
adjacent to the playing surface, the requirements of !l...J. shall apply. 

15.5.4 Start of Play Areas. Start of play areas at holes required to comply with 15.5.2 shall have a ·slope not 
steeper than 1:48 and shall be 48 Inches (1220 mm) minimum by 60 Inches (1525 mm) minimum. 

15.5.5* Goif:Club Reach Range. All areas within accessible holes where goif balls rest shall be.within 36 Inches 
(915 mm) maximum of an accessible route having a maximum slope of 1:20 for 48 Inches (1220 mm) In length 

9see Elg~). Anpend!x Note 

15.6 Play A:.reas. 

15.S.1* General. Newly designed and newly constructed play areas for children ages 2 and over and .aJtered 
portions of existing play areas shall comply with the applicable provisions of section 4, excepbis modlffed or 
otherwise provided by this section, Where separate play areas are provided within a site for specified age groups, 
each play area shall comply with this section. Where play areas are designed or constructed In phases, this section 
shall be applied so that when each successive addition Is completed, the entire play area compiles with all the 
appllcable provisions cif this section. Append IX Note · · · 

EXCEPTION 1: Play areas located In famlly child C<:1re facllltles where· the p~~P.r!~.1;Q.~.!IE1!!i311Y resides 
shall not be required to comply with 15.6. · · · 

EXCEPTION 2: Where play components are relocated In existing play areas for the purpose of creating· 
safe use zones, 15.6 shall not apply, provided that the ground surface· Is not changed or exterided for 
more than one use zone. 

EXCEPTION .3: Where play components are altered and the ground surface Is not altered, the ground 
surface shall not be required to comply with 1.5...fi....Z, unless required by 4.1.6C2). 

EXCEPTION 4: The provisions of 15.6:1through15,5,7 shall not apply to amusement' attractions. 

EXCEPTION 5: Compliance with ~shall not be required within the boundary of the play area. 

EXCEPTION 6: Stairs shall not be required to comply with 4,£! .. 

15.6.2* Ground Level Play Components. Ground level play components shall be provided Jn the number and 
Ai;pes required by 15.6.2.1 and 15.6.2.2. Ground level play components that are provided to comply with 15:6.2.1 
Wl"shall be permitted to satisfy the number required by 15.6.2.2, provided that the minimum required types of play 

components are provided. Where more tha·n one ground level play component requlre·d· bY 15.6.2.1 and 15.6.2.2 Is 
provided, the play components shall be Integrated In the play area. Appendix Note : ··.· . 
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15.6.2.1 General. Where ground level play components are provided, at least one of each type 
provided shall be located on an- accessible route complying with™ and shall comply with 15.6.6. 

15.6.2.2 Additional Number and Types, Where elevated play components are provided, ground level 
play components shall be provided In accordance with Table lS.6.2.2. Ground level play components 
required by lS.6.2.2 shall be located on an accessible route complying with~ and shall comply 
w Ith lli._6_,_Q. · 

EXCEPTION: If at least SO percent of the elevated play components are connected by a 
ramp, an_d If at least 3 of the elevated. play components connected by the ramp are different· 
types of pl11y components, 1S.6.2.2 shall not apply. 

Table 15.6.2.2 Number and Types of Ground Level Play Components 
Required to be on Accessible Route 

Minimum Number of Minimum Number of 

Number of Elev~ted Play Ground l:evel Play Different Types of Ground 

Components Provided Components Required Level Play Components 
to be on Accessible Required to.be on 

Route Accessible Route 
1 Not annllcable Not annJlcable · 

2 to 4 1 1 
S to 7 .. 2 2 ... 

8 to 10 3 3 
11to13 4 3 
14 to 16 s 3 
17 to 1g. 6 3 
20 to 22 7 4 
23 to 2S 8 4 

8 plus 1 for each additional 
More than 25 3 over 2S, or fraction s 

thereof 

15.6.3* Elevated Play Components. Where elevated play components are provided, at leaSt: SO percent shall be 
located on an accessible route complying with 1.5...fi.d, Elevated play components connected by a ramp shall comply 
with .ll.§.fi. Appendix Note 

15.6.4* Accessible Routes. At least one accessible route complying with 4 .•. 3_, as modified by 1S.6.4; shall be 
provided. AApendlx Note 

EXCEPTION 1: Transfer systems complying with ia..M shall be permitted to connect elevated play . 
components, except where 20 or more elevated play components are provided, no more than 2S 
percent of the elevated play components shall be pe:rrnlttt:d to be connected by transfer systems. 

EXCEPTION 2: Where transfer systems are provided, an elevated play component shall be permitted to 
connect to another elevated play component In lleu of an accessible route. 

EXCEPTION 3: Piatform lifts (wheelchair ll~s) complying with ill a"nd appllcable State or' local codes 
shall be permitted to be used as part of an accessible route. 

15.6.4.1 Location. Accessible routes shall be located within the boundary of the play area and shall 
connect ground level play components as required by 15.6.2.1 and 15.6.2.2 and elevated play 
components as required by lli..6,3., Including entry and exit points of the play components. 

15.6.4.2 Protrusions. Objects shall not protrude Into ground level accesslble routes at or below 80 In 
(2030 mm) above the ground or floor surface. 

15.6.4.3 Clear Width. The clear width C)f accessible routes within play areas shall comply with 
lS.6.4.3." 

15.6.4.3.1 Ground Level. The clear width of accessible routes at· ground level shall be 60 
In (1S2S mm) minimum. 
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EXCEPTION 1: In play areas less than 1,0,00 square feet, the clear width of 
accessible routes shall be permitted to be 44 In (1120 mm) minimum, provided 
that at least one turning space complying with ~ Is provided where the 
restricted accessible route exceeds 30 feet (9.14 m) In length. · · 

EXCEPTION 2: The clear width of accessible routes shall be permitted to be 36 
In (915 mm) minimum for a distance of 60 In (1525 mm) maximum, provided 
that multiple reduced width segments are separated by segments that are 60 In 
(1525 mm) minimum In width and 60 In (1525 mm) minimum In length. 

15.6.4.3.2.Elevated. The dear width of accessible routes connecting elevated play 
components shall be 36 In (915 mm). 

EXCEPTION 1: The clear width of accessible routes connecting elevated play 
components shall be permltteid t,o be reduced to 32 In (815 mm) minimum for a 
distance of 24 In (610 mm) maximum provided that reduced width segments 
are sep.arated by segments that are 48 In (1220 mm) minimum In length and 
36 In (915 mm). minimum In width. 

EXCEPTION 2: The clear width of transfer systems connecting elevated play 
components shall be permitted to be 24 In (610 mm) minimum. 

15.6;4.4 Ramp Slope-and· Rise;"Any part·of an accessible route with a slope greater than 1 :20 shall_ 
be considered a ramp and shall comply with Y, as modified by 15.6.4.4. 

15.6.4.4.1 Gr~und Level .. The maximum slope for ramps connecting ground level play 
components within the boundary of a play area shall be 1:16. 

15.6.4.4.2 Elevated. Where a ramp connects elevated play components, the maximum 
rise of any ramp run shall be 12 In (305 mm). 

. , I 

15.6.4.5 Handrails. Where required on ramps, .handralls shall comply with ~, as modified by 
15.6,4.5. ' ' 

EXCEIITION 1: Handralls shall not be required at ramps located within ground level use 
zones. 

EXCEPTION 2: Handrall extensions shall not be required. 

15.6.4.5.1 Handrail Gripping Surface. Handralls shall have a diameter' or width of 0.95 
In (24.1 mm) minimum to 1.55 In (39.4 mm).maxlmum, or the shape shall provide an .. 
equivalent gripping surface. 

15.6.4.5;2 Handrail Height. The top of handrail gripping surfaces shall be 20 In (510 mm) 
minimum to 28 In (710 mm) maximum above the ramp surface. 

15.6.5* Transfer Systems. Wher:e tran;Sfer·~ystems are provided to connect elevated play compon.ents, the transfer . 
. systems shall comply with 15.6.5. A1mendlx Note· · _ . . · . 

. 15.6.5.1 Transfer Platforms. Transfer platforms complying with 15.6.5.1 shall be provided where 
transfer Is Intended to be from a wheelchair or other moblllty device (see Elg. 64). 

,'1,:" 

15.6.S.1.1 Slze.:Platfortns shall have a level· surface 14 In (355 mm) minimum In depth 
and 24 In (610 mm) minimum In width. 

15.6.S.1.2 Height. Platform surfaces shall be 11 In (280 mm) minimum to 18 In (455 mm) 
maximum above the ground or floor surface. 

15.6;5.1.3 Transfer Space. A level space complying with ~shall be centered on the 
48 In (1220 mm) long dimension parallel to the ·24 In (610 mm) minimum long 
unobstructed side of the transfer platform. -
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15.6.5.1.4 Transfer Supports. A means of support for transferring shall be provided. 
' -

15.6.5.2 Transfer Steps. Transfer steps complying with 15.6.5.2 sh.all be provided where movement Is 
Intended from a transfer platform to a level with elevated play components required to be located on an 
accessible route (see Elg. 65). 

15.6.5.2.1 Size. Transfer steps shall have a level surface 14 In (J5S mm) minimum In 
depth and 24 In (610 mm) minimum In width. 

15.6.5.2.2 Height. Each transfer step shall be B In (205 mm) maximum high. 

15.6.5.2.3 Transfer Supports. A means of support for transferring shall be· provided. 

15.6.6* Play Components. Ground level play components located ori accessible routes and elevated play 
components connected by ramps shall comply with 15.6.6_. Appen~lx Npte · 

15.6.6.1 Maneuvering Space. Maneuvering space complying with !..2...3. shall be provided on the 
same level as the play components. Maneuvering space shall have a slope not steeper than 1:48 In all 
directions. The maneuvering space required for a swing shall be located Immediately adjacent to the 
swing. · · · 

. 15.6.6.2 .Clear Floor or Ground Space. Clear floor or ground space shall be provided at the play 
comporieiits arid shall be 30 In (760 mm) by 48 In (1220 mm) minimum. Clear floor or ground space 
shall have a slope not steeper than 1:48 In all dlrectlOns . 

. . . 
15.6.6.3 Play Tables: Height and Clearances. Where play tables are provided, kriee clearance 24 In 
(610 mm) high minimum, 17 In deep (430 mm) minimum; and 30 In (760 mm) wide minimum shall be 
provided. The tops of rims, curbs, or other obstructions shall be 31 In (785 mm) hl.~.h maximum. 

. . 

'EXCEPTION: Play tables designed or constructed prlmarliy for children ages 5 and under 
shall not be required to provide knee clearance If the clear floor or ground space required by 
15.6.6.2 Is arranged for a parallel approach and If the rim surface-is 31 In (785 mrri)' hlgn 
maximum. 

15.6.6.4 Entry Points and Seats: Height. Where a play component requires transfer to the entry 
point or seat, the entry point or seat shall be 11 In (280 mm) minimum and 24 In (610mm) maximum 
above the clear floor or ground space. 

EXCEPTION: The entry point of a sllde shaU not be required to comply with 15.6.6.4. 

15.6.6.5 Transfer Supports. Where a play component requires transfer. to the entry point or seat, a 
means of support for transferring shall be provided. · 

·- .. 

15.6.:7* Ground Surfaces. Ground surfaces along accessible routes, clear floor or ground spaces, and maneuvering 
spaces within play areas shall comply with~ and 15~6.7. Appendix Note · 

15.6.7.1 Aecesslblllfy. Ground surfaces shall comply with ASTM E 1951.S.tanms__r_d Sp.e.QJ.fl~tl~mfit.r. 
petermlnatlon of Accesslbllltv of Surface Systems Under and Ari>Yri'd P!Byground Equipment. 
(Incorporated by reference, see ~). Ground surfaces shall be Inspected and maintained regular!)'. 
and frequently to ensure con_tlnued compllance with ASTM F 1951. · ·" _ _ ·. 

15.6.7 .2 Use Zones. If located within use zones, ground surfaces shall comply with ASTM E 1292 
standard Specification for Impact Mtenuatlon of Surface Systems Under arid Around . · 
playground Equipment (Incorporated by reference, see 1...3....2.). 

15.6.8 Soft Contained Pley Structures. So~ contained play structures shall comply with 15.6.8. 

15.6.B.1 Accessible Routes to Entry Points. Where three or fewer entry points are provl_ded~. at least 
one entry point shall be located on an accessible route. Where four or more entry points are provided, 
at least two entry points shall be located on an accessible route. Accessible.routes shall comply with 

4..3.. 
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EXCEPTION: Transfer systems complying with 15...&...5. or platform lifts (wheelchair lifts) 
complying with .4..ll and applicable State· or local codes shall be permitted to be used as 
part of an accessible route. · 

9.5.7 Exercise Equipment and Machines, Bowling Lanes, and Shooting Facilities. 

Page 69 of98 

15.7.1 General. Newly designed or newly constructed and altered exercise equipment and machines, bowling 
lanes, and shooting faclllties shall comply with 15.7. 

15.7.2* Exercise Eclulpment and Machines. At least one of each type of exercise equipment and machines shall 
be provided with clear floor or ground space.complying with~ and shalt be served by an accessible route. Clear 
floor or ground 5pace shall be positioned for transfer .or for use by an lndlvldual seated In a wheelchair. Clear floor or 
ground spaces for more than one piece of equipment shall be permitted to overlap. Appendix Note 

15.7.3 Bowilng Lanes. Where bowling lanes are provlde.d, at least 5 percent, but not less than one of each type of 
lane shall be served by an accessible route. 

15.7.4* Shooting Facilities. Where fixed firing positions are provided at a site, at least 5 percent, but not less 
than one, of each type of firing position shall comply with 15. 7 :4.1. Appendix Note . 

15.7 .4.1 Fixed Firing Position. Fixed firing positions shall contain a 60 Inch (1525 mm) diameter 
space and shall have a slope not steeper than 1:48. · 

15.8 Swimming Pools, Wading.Pools, 1nd Spas, 

. . 
15.8.1.General. Newly designed or newly constructed and altered swimming pools, wading pools, and spas shall 
complv..wlth 15.B. 

EXCE~ON: An accessible route shall not be required to.serve raised diving boards. or diving platforms. 

··~-8.2*.Swlmmlng Pools. At least two accessible means of entry shall be provided for each public use and. 
~mmon use swimming pool. The primary means of entry shall comply with l..5.JL..5. (Swimming Pool Lifts) or~ 

(Sloped Entrle~). The secondary means of entry shall comply with one of the following:.~. (Syvlmmlng Pool 
Lifts), 1S...B.fi (Sloped Entries), 1.S..SJ. (Transfer Walls), 15.U (Transfer Systems), or 1.s..a,9 (Pool Stairs). 
Afapend!x Note 

EXCEPTION 1*: Where.a swimming pool has less than 300 linear feet (91 ~)cof swimming pool wall, at 
least one accessible means of entry shall be provided and shall comply with 15.!3,_S (Swimming Pool 
Lifts) or .ll.1t.fi (Sloped Entries). APPendlx Note 

EXCEPTION 2: Wave action pools, leisure rivers, sand bottom pools, and other pools where user access · 
·Is limited.to one area; shall provide at least one accessible means of entry that complies with l.5All.~ 
(Swimming Pool Lifts), lQ.M (Sloped Entries), or ll..B.Jl (Transfer Systems). · 

EXCEPTION 3: Catch pools shall be required only to be served by an accessible route that connects to 
the pool edge. · · 

15.8.3 Wading Pools. At least one accessible means of entry complying with ll..JL..6. (SI.oped Entries) shali be 
provided for each wadl~g pool. . .. · · · . · 

15.8.4 Spas. At least one accessible means of entry complying with ll&..S (Swimming Pool Lifts), u..il.z 
(Transfer Walls), or ll...8.JI. (Transfer Systems) shall be provided for each spa. 

EXCEPTION: Where spas are provided In a cluster, 5 percent, but not less than one, In each cluster shall 
be accessible. 

15.8.5* Pool Llfts.,Pool llfts.shall comply with 15.8.S. Appendix Note 

15.8.5.1 Pool Lift Location. Pool lifts shall be located where the water level does not exceed 48 Inches· 
(1220 mm). · 
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· EXCEPTION 1: Where the entire pool depth Is greater than 48 Inches (1220 mm), 15.8.5.1 
shall not apply. . 

EXCEPTION 2: Where multiple pool lift locations are provided, no more than one shall be 
required to be located In an area where the water level does not exceed 48 Inches (1220 
mm). · 

15.8.5.2 Seat Location. In the raised position, the centerllne of the seat shall be located over the deck 
and 16 Inches (405 mm) minimum from the edge of the pool. The deck surface between the centerline 
of the seat and the pool edge shall have a slope not greater than 1:48 (s'ee Fig. 68). 

15.8.S.3 Clear D.eck siiace. On trye side of the seat opposite the water, a clear deck space shall be 
provided parallel with the seat. The space shall be 36 Inches (915 mm) wide minimum and shall extend 
forward 48 Inches (1220. mm) minimum from a line located 12 Inches (305mm) behind the rear edge of 
the seat. The clear deck space shall have a slope not greater than 1:48 (see Fig. 69). 

15.8.5.4 Seat Height. The height of the lift seat shall be designed to allow a stop at 16 Inches ( 405 
mm) minimum to 19 Inches (485 mm) maximum measured from the deck to the top of the seat surface 
when. In the raised (load) position (see Fig. 70). 

15.8.5.5 Seat Width. The seat shall be 16 Inches (405 mm) minimum wide. 

15.8.5.6* Footrests and Armrests. Footrests shall be provided and shall move with the seat. If 
provided, armrests posltloned opposite the water shall be removable or shall fold clear" of the seat when 
the seat Is In the raised (load) position. Am>end!x Note 

EXCEPTION: Footrests shall not be required on pool lifts provided In spas. 

1!!!.8.5.Z* Operation. The lift shall be capable of unassisted operation from both the deck and water 
levels. Controls and operating mechanisms shall be unobstructed when the llft Is In use and shall comply 
with rn. Appendix Note 

15.8.5.8 Submerged Depth. The llft shall be designed so that the seat will submerge to a water depth 
of 18 Inches (455 mm) minimum below the stationary water level (see Fig. 71). · 

15.8.5.9* Lifting Capacity, Single person pool lifts shall have a minimum weight capacity of 300 lbs. 
(136 kg) and be capable of sustaining a static toad of at least one and a half times the rated load. 
APpendlx Note · 

. . . 
15.8.6 Sloped Entries. Sloped entries designed to provide access Into the water shall comply With 15.8.6. 

15.8.6.1* Sloped Entries. Sloped entries shall comply with 4.;i, except as modified below. ~ppendlx. NJllll . . . - . . . . . . . .. - ····-··. 

EXCEPTION: Where sloped entries are provided, the surfaces shall not be required to be slip 
resistant. 

15.8.6.2 Submerged Depth. Sloped entries shall extend to a depth of 24 Inches (610 mm) minimum. 
to 30 Inches (760 mm) maximum below the stationary water level. Where landings are required by ~ 
at least one landing.shall be located 24 Inches (610 mm) minimum to 30 Inches (760 mm) maximum 
below the statlonar{ water level (see Fig. 72). · 

EXCEPTION: In wading pools, the sloped entry and landings, If provided, shall extend to the 
deepest part of the wading pool. · 

15.8.6.3* Handrails. Handralls shall be provided on both ~Ides of. the sloped entry and ~h~ll comply 
with 4..8.!!. The clear width between handrails shall be 33 Inches (840 mm) minimum and 38 Inches 
(965 mm) maximum (see Fig. 73). Appendix Note · 

EXCEPTION 1: Handrall extensions specified by~ shall not be required at the bottom 
· landing serving a sloped entry. 
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EXCEPTION 2: Where a sloped entry. ls provided for wave action pools; leisure rivers, sand 
bottom pools, and other pools where user access Is limited to one area, the required clear 
width between handrails shall not apply. 

EXCEPTION 3: The handra.JJ requirements of~ and 15.8.6.3 shall not be required on 
sloped entries In wading pools. 

15.8.7 Transfer Walls.Transfer walls shall comply with 15.8.7. 

15.8.7.1 Clear· Deck Space. A clear deck space of 60 Inches ·(1525 mm) minimum.by 60 Inches (1525 
mm) minimum with a slope not steeper than 1 :48 shall be provided at the base of the transfer wall. 
Where one grab bar Is provided, the clear deck space shall be centered on the grab bar. Where two grab 
bars are provided, the clear deck space shall be centered on the clearance between the grab bars (see 
Elg. 74). 

15.8.7.2 Height. The height of the transfer wall shall be 16 Inches (405 mm) minimum to 19 Inches 
(485 mm) maximum measured from the deck (see Elg. 75). 

15.8.7 .3 Wall Depth and Length. The depth of the transfer wall shall be 12 Inches (305 mm) 
minimum to 16 Inches (405 mm) maximum. The length of the transfer wall shall be 60 Inches (1525 
mm) minimum and shall be centered on the cle<!r deck space (see fla....l§_). 

15.8.7 .4 Surface. Surfaces of transfer walls shall not be sharp and shall ·have .. rounded edges. 

15.8.7.5 Grab Bars. At least one grab bar shall be provided on the transfer wall. Grab bars shall be 
perpendicular to the pool wall and shall extend the full depth of the transfer wall. The top of the gripping 
surface shall be 4 Inches (100 mm) minimum and 6 Inches (150 mm) maximum above walls. Where one 
grab bar Is provided, clearance shall be 24 Inches (610 mm) minimum on both sides of the grab bar. 
Where two grab bars are provided, clearance between grab bars shall be 24 Inches (610 mm) minimum . 

. Grab bars shall comply with ~ (see fla..ZZ). · 
·-··· 

95.B.8 Transfer Systems. Transfer systems shall comply with 15.8.8. 

15.8.8.1 Transfer Platform. A transfer platform 19 Inches (485 mm) minimum clear depth by 24 
Inches (610 mm) minimum clear width shall be provided at the head of each transfer system (see Fig, 
~). ' 

15.8.8.2 Clear Deck Space. A clear deck space of 60 Inches (1525 mm) minimum by 60 Inches (1525 
mm) minimum with a slope not steeper than 1 :48 shall be provided at the base of the transfer platform 
surface and shall be centered along a 24 Inch (610 mm) minimum unobstructed side of the transfer 

·· platform (see Fig. 79). · · 

15.8.8.3 Height. The height of the transfer platform shall comply with l.5.&.Z.2. · 

15.8.8.4* Transfer Steps. Transfer step height shall be 8 Inches (205 mm) maximum. Transfer steps 
. shall extend to a water depth of 18 Inches (455 mm) minim.um below the stationary water level (see 

Ela..Jm). ARPend!x Note 

15.8.8.5 Surface. The surface of the transfer system shall not be sharp and shall have rounded edges. 

15.8.8.6 Size. Each transfer step shall have a tread clear depth of 14 Inches (355 mm) minimum and 
17 Inches (430 mm) maximum and shall have·a tread clearwldth of 24 Inches (610 mm) minimum (see 
EJq, 81). 

15.8.8.Z* Grab Bars. At least one grab bar on each transfer step and the transfer platform; or a 
continuous grab bar serving each transfer step and the transfer platform, shall be provided. Where 
provided, the top of the gripping surface shall be 4 Inches (100 mm) minimum and 6 Inches (150 mm) 
maximum above each step and transfer.pl.atform. Where a contlnu9u.s gr;;i~ )?ar Is provided, th.e top .of 
the gripping surface shall be 4 Inches (100 mm) minimum. and 6 Inches· (150 mm) maximum above -the 
step nosing and transfer platforrJ1., Grab bars shall,c,omply with ~ and be Jocateo on at'least one side 
of the transfer sys.te111, The gra~ .b.ar Jocai:ed at. the transfer platfor111 shall_ not obstruct transfer (see 
Elg. 82). Appendix Note .. _ . · · ·· · 
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15.B.9 Pool Stairs.· Pool stairs shall comply with 15.8.9. 

15.B.9.1 Pool Stairs. Pool stairs shail comply with Y, except as modified below. 

15.8.9.2 Handralls. The width between handrails shaii be 20 Inches (510 mm) ·minimum and 24 Inches 
(610 mm) maximum. Handrail extensions required by~ shall not be required at the bottom landing 
serving a pool stair. . · 

15.8.10* Water Play Components. Where water play components are provided, the provisions of ll& and y 
shall apply, except as modified or otherwise provided In this section. Apoendlx Note . 

EXCEPTION 1: Where the surface of the accessible route, clear floor or ground spaces and maneuvering 
spaces connecting play components Is submerge(!, the provisions of ,.,,_., and 4.3. for cross slope, 
running slope, and surface shall not apply. 

EXCEPTION 2: Transfer systems complying with ll.§...5. shall be permitted to be used In lieu of ramps to 
connect elevated play components. 

UST OF FIGURES 

APPENDIX 

This appendix contains materials of an advisory nature and provides additional Information that-should help the 
reader to understand the minimum requirements of the .guidelines or to design buildings or facllltles for greater 
accesslblllty. The paragraph numbers correspond to the sections or paragraphs of the guideline to which the 
material relates and are therefore not consecutive (for example, A4.2.1 contains additional Information relevant to 
4.2.1}. Sec:tlons of the guidelines for which additional material appears In this appendix have been Indicated by an 
asterisk. Nothing In this appendix shall In any way obviate any obligation to comply with the requirements of the 
guidelines Itself. 

A2.0 General. 

A2.2 Equivalent Facllltatlon. 

__ .Specific examples of equivalent facllltatlon are fou11d In the. following sections:· 

· 4.1.6(3)(c) Elevators In Alteratloris 
4:31. 9 Text Telephones : .... 
7.2 Sales and Service .Counters, Teller Windows, Information Counters 
9.1.4 Classes of Sleeping Accommodations 
9.2.2(6)(d) Requirements for Accessible Units, Sleeping Rooms, and Suites 

A3.0 Mlscellaneous Instructions and Definitions. 

A3.S Definitions. 

Transient Lodging. The Department of Justice's policy and rules further define what ls covered as transient lodging. 

A4.0 Accessible Elements and Spaces: Scope and Technical Requirements. 

A4.1.1 Appllcatlon. 

A4.1.1(3) Areas Us~d. Only by Employees a~ Work Areas. Where there· are a series of h'ldlvldual work sta_tlcms 
of the same type (e.g., laboratorfe~, service counters, ticket booths), 5%,but, not less than one, of each typ~ of 
work station should be constructei:I so that al'\ Individual with dlsabllltles ca~ n;ia~euver within .the wo~k stations .• 
Rooms housing Individual offices In a typlcal.<iffice· building must meet the requirements of th~ g_uld~l.lnes co.ncemlng 
doors, accessible routes, etc. but do not need to allow for maneuvering space around. lndlvldual·desks. Modifications 
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required to permit maneuvering within the work area may be accomplished as a reasonable accommodation to 
Individual employees with disabilities under Title I of the ADA. Consideration should also be glven·to placing shelves 

· Jn employee work areas at a convenient height for accessibility or Installing commercially available shelving that Is 
~djustable so that reasonable accommodations can be made In the future. 

If work stations are made accessible they should comply with the applicable provisions of 4.2 through 4.35. 

A4.1.2 Accessible Sites and Exterior Facllltles: New Construction. 

A4.1.2(2)(b) Court Sports: The accessible route mu~t be direct and connect both sides of the court wlt.hout . 
requiring players on one side of the court to trav~rse through or around another court to get to the o~her side of the . 
court.A...4.L~.41 · 

A4.1.2(4) Exception 1. An accessible route Is required to connect to the boundary of th!'! area of sport activity. 
The term •area of sport activity" dlstln.gulshes that portion of a room or space where the play or practice of a sport 
occurs from adjacent areas. Examples of areas of sport activity Include: basketball courts, baseball fields, running 
tracks, bowling lanes, skating rinks; and the area surrounding a. piece of gymnastic equipment. While the size of an 
area of sport activity may vary from sport to sport, each Includes only the space needed to play. The following 
example Is provided for·addltlonal clarlflcatlqn. · · 

Example. Boundary lines define the field where a football game Is played, A saf~ty border Is also provided around 
the field. The game may tempprarlly be played In the space between the boundary lines and the safety border when 

· pla·yers·are·pushed·out ofboUh'ds'or momentum carries them forward while receiving a pass. In the game of 
football, the space between the boundary line and the safety border Is used to play the game. This space and th~ 
football field are Included In the area of sport activity. . " 

A4.1.2(4) Exception 2. Public circulation routes where animals may also travel, such as In petting zoos and 
passag.eways alongside animal pens In State fairs, are not eligible for .the exception. 

'A4.1.2(5){e) Valet par~lng Is not always usable by Individuals with dlsabllltles. For Instance, an· Individual may use 

• 

type'of vehicle controls that render the regular controls Inoperable or the driver's seat In a van may be removed. 
. n these situations, another person cannot park the vehicle. It Is recommended that some self-parking spaces be 

rovlded atvalet parking facilities for Individuals whose vehicles cannot be parked by another person and that such 
spaces be located on an accessible route to the entrance of the facility. 

A4.1.3 Accessible Buildings: New Construction. 

A4.1.3(1){b) Court Sports: The accessible route must be direct and connect both sides of the court without 
requiring players on one side of the court to traverse through or around another court to get to the other side of the 
rou~ · · · 

A4.1.3(3) Exception. 1. An accessible route Is r~qulred to connect to the boundary of the. area of sport activity. 
The term "area of sport·actlvlty" distinguishes that portion of a room or spate 'where the play 61" practice of a sport 
occi,irs from adjacent areas. Examples of areas of sport activity Include: basketball courts, ba~eball fields, running 
tracks, bowling lanes, skating rinks, and the area surrounding a piece of gymnastic equipment. While the size of an 
area of sport activity may vary from sport to sport, each Includes only the space needed to play. The following 
example Is provided for additional clarification. 

Example. Boundary lines define the field where a football game Is played. A safety border Is also provided around 
the field. The game may temporarily be played In the space between the boundary lines and the safety border when 
players are pushed out of bounds or momentum carries them forward while receiving a pass. In the ganie cif 
football, the space between the boundary line and the safety border Is used to play the game. This space and the 
football field are lnduded In the area of sport activity. · · 

A4.1.3(3) Exception 2. Public circulation routes where animals may also travel, such as In petting zoos and 
passageways alongside animal pens In, State fairs, are not eligible for the exception. 

A4.1.3(5) Only passenger elevators are covered by the accessibility provisions of 4.10. Materials and equipment 

-

hoists, freight elevators not Intended for passenger use, duriibwalters,.and construction elevators·are not covered by 
ese guidelines; If a .building Is exempt from the elevator requirement, It Is not necessary to provide a platform II~ 

. r other means of vertical access In lieu of an elevator. , · . . 
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Under Exception 4, platform lffts are allowed where existing conditions make lt'lmpractlcal to Install a ramp or 
elevator. Such conditions gener:ally occur where It Is essential to provide access to small raised or lowered areas 
where space m_ay not be a_vallable for a ramp. Examples- Include, but are not limited to, raised pharmacy platforms, 
commercial offices raised above a sales floor, or radio and news booths. · 

While the use of platform llfts Is allowed, ramps are recommended to provide access to player seating 
areas serving an area of sport activity. · · . · · · 

A4.1.3(9) Supervised automatic sprinkler systems have built In signals for monitoring features of the system such 
as the opening and closing Clf water control val,ves, the power supplies for reeded pumps, water tank levels, and for 
Indicating conditions that will Impair the satisfactory operation of the sprinkler system. Because of these monitoring 
features, supervised automatic sprinkler systems have a high level of satisfactory performance and response to fire 
conditions. · 

A4.1.3(10) If an odd number of drinking fountains Is provided on a floor, the requirement In 4.1.3{10)(b) may be 
met by rounding down the odd number to an even number and calculatlng 50% of the even number. When more 
than one drinking fountain ori a floor Is required to comply with 4.15, those fountains should be dispersed to allow 
wheelchair users convenient- access. Foi: example, In a large faclllty such as a convention center that has water 
fountains at several locations on a floor, the accessible water fountains should be located so that wheelchair users 
do not have tci travel a greater distance than other people to use a drinking fountain. 

A4.1.3(12)(c) Different types of lockers may Include full-size and half-size lockers, as well as those speclflcally 
. designed for storage of various sports equipment. 

A4.1.3(17)(b) In addklon to the requirements of section 4.1.3(17)(b), the lnstaliatlon of additional volume 
controls Is encouraged. Volume controls may be Installed on any telephone . 

. A4.1.3(19)(a) Readily removable or folding seating units may be Installed In lieu of providing an open space for 
wheelchair users. Folding seating units are usually two fixed seats that can be easily folded Into a fixed center bar to 
allow for one or two open spaces for wheelchair users when necessary. These units are more easily adapted than 
removable seats whith generally require the seat to be removed In advance by the facility management •. 

Either a sign or a marker placed on seating with removable or folding arm rests Is required by this section. 
Consideration should be given for ensuring Identification of such seats In a darkened theater. For example, a marker 
which contrasts (light on dark or dark on light) and which also reflects light could be placed on the side of such 
seating so as to be visible In a lighted auditorium and also to reflect llghtofrom a ~ashllgtJt. 

A4.1.6 Accessible Buildings: Alterations. 

A4.1.6(1)(h) When an entrance Is being altered, It Is preferable that those entrances being altered be made 
accessible to the extent feasible. . · · · · 

. A4!J,,.7 ~c_:i::esslble Bulld.l~gs; Historic Preservation. 

A4.1.7(1) The Department of-Justice's regulations Implementing titles II and III of the ADA require alternative 
methods of access where compliance with the special access provisions In 4.1.7(3) would threaten or destroy the 
historic significance of a qualified historic facility. The requirement for public facilities subject to title II Is provided at 
28.c.l".R. •. :3JL.1£..4(b.l and the requirement for private facilities subject to title III Is provided at 28 C.F.R. 36.40.S 
ou. 
A4.2 Space Allowances and Reach Ranges.-

A4.2.1 Wheelchair Passage Width. 

(1) Space Requirements for Wtieelchalrs. Many persons who use wheelchairs rieed a 30 In (760 mm) 
clear opening width for doorways, gates, and the like, when the latter are entered head-on. If the 
person Is unfamiliar with a building, If competing traffic Is heavy, If sudden or frequent movements are 
needed or If the wheelchair must be turned at an opening, then greater clear widths are needed. For 
most situations, the addition of an lnc:h,of·leeway on-either- side Is sufficient. Thus, a minimum clear 
width of 32 In (815 mm)" will provide adequate clearance. However, when an opening or a restrtctl_on In 
a passageway ls more than 24 In (610 mm) long, It Is essentially a passageway and must be at least 36 
In (915 mm) wide. · · 
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• 
(2) Space Requirements for Use of Walking Aids. Although people who use walking aids c.all inane.uver 
through clear width openings of.32 In (815 mm), they need 36 In (915 mm) wide passageways and 
walks for comfortable gati:s. Crutch tips, often extending down at a wide angle, are a hazard In narrow 
passageways where they might not be seen by other pedestrians. Thus, the 36 In (915 mm) width 
provides a safety allowance both for the person with a disability and for others. 
' . 

(3) Space Requirements for Passing. Able-bodied persons In winter clothing, walking straight ahead with 
arms swinging, need 32' In (i!15 mm) of width, which Includes 2 In (50 mm) on either side for sway, and 
another 1 In (25 mm) tolerance on either side for clearing nearby objects or other pedestrians. Almost 
ail wheelchair users and those who use walking aids can also manage within this 32 In (Bis mm) width 
for short d.lstances. Thus, two streams of traffic can PC!SS In 64 In (1625 mm) In a comfortable flow. 
Sixty Inches (1525 mm) provides a minimum width for C! somewhat more restricted flow. If the clear 
width Is less thari 60 In (1525 mm), two wheelchair users will not be able to pass but will have to seek a 
wider place for passing. Fcirty-elght Inches (1220 rrim) Is the minimum width needed for an ambulatory 
person to pass a nonambulatory or seml~ambulatory person. Within this 48 In (1220 mm} width, the 
ambulatory person will have to twist to'pass a wheelch.alr user, a person with a service animal, or a 
semi-ambulatory person. There will be little leeway fcir swaying or missteps. (s.e.e. Fig. AU. 

A4.2.3 Wheelc~alr Turning Space. These guidelines specify a minimum space of 60 In (1525 mm) diameter or a 
60 In by 60 In ( 1525 mm by 1525 mm) T-shapea space ·for a pivoting 180-degree tum of a wheelchair. This space Is 
usually satisfactory for turning around, but many people will not be able to tu·m without repeated tries and bumping 
Into surrounding objects. The space showh In flg..._A2 wlll allow most wheelchair users to complete U-tums without 
difficulty. 

A4.2.4 Clear Floor or Ground Space for Wheelchairs. The wheelchair and user shown In f'le~ . .(1.3 represent 
typical dimensions for a large adult male. The space requirements In this gutdellne are based upon ·maneuvering 
clearances that will accommodate most wheelchairs. ElgLAa provides a uniform reference for design not covered by 
this guldellne . 

..::.::;;.:.. 

A4.2.5 &}~4.2.6 Reach. Reach ranges for persons seated In wheelCh.alrs may be further clarified by Fig. A3(a}. 
. These drawings approximate In the plan view the Information shown In F.!g,_~, I!!, and 6 . 

. ..• e fo.lio~l:~g table provides guidance on reach.ranges for children according to age where building elements such as 
· · coat hoo~~, .lockers, or controls and operating mechanisms are designed for use prlmarily by children. These · 

dimensions· apply. to either forviard or side reaches. Accessible elements, controls, and operating mechanisms 
deslgneiffcir ai::lult use or children over age 12 can be located outside these ranges but must be within the adult 

/ .. · . ·- . 
reach ranges required by ~ and ~ 

Chlldren's Reach Ranges 

A4.3 Accessible Route •. 

A4.3.1 General. 

(1) Trave1·01stances. Many peciple with moblllty Impairments can move at only very slow speeds; for 
many;travellng 209 ft (61 m) could take about2 minutes. This assumes a rate of about 1.5 ft/s (455 
mm/s) on level ground. It also assumes'that the'traveler.'would move continuously. However; on trips 
over 100 ~ (30 m), disabled 'peciple are apt to rest frequently, ·which substantially lncreases'thelr trip . 
times. Resting periods of 2 minutes for every 100 ~ (30 m) can be used to estimate travel times for 
people with severely llmlted stamina:· In Inclement.weather, slow progress and resting can greatly 
Increase a disabled person's exposure to the elements. 

(2) Sites;· Level; Indirect routes or those with running slopes lower than 1:20 can sometimes provide 
more·convenlenc:e than direct routes with maximum allowable sl.opes·or with ramps. 

e . ' . . 
A4.3 •. 10 Eg_ress;. Because people wlt.h i::llsabllltles may visit, be employed or be a resident tn any building, 
emergency management plans wlth·speclflc.provlslons·to ensure their safe evacuation also play an essential role In 
fire safety and life safety. . ' · · · · · · .,. · . · ·· · · · · · · 
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A4.3.11.3 Stall'Way Width •. A 48 In (1220 mm) wide exlt.stalrway·1s needed to allow assisted evacuation (e.g., · 
carrying a person In a wheelchair) without encroaching on the exit path for ambulatory persons. · 

A4.3.11.4 Two-way Communication. It Is essential that emergency communication not be dependent on voice e 
communications alone because the safety of people with hearing or speech Impairments could be Jeopardized. The 
visible signal requlr~.ment could be satisfied with something as simple as a button In the area of rescue assistance 
that lights, Indicating that help Is on the way, when the message Is answered at the point of entry. · 

A4.4 Protruding Objects. 

A4.4.1 General. Service animals are trained to recognize and avoid hazards. However, .most people with severe 
Impairments of vision use the long cane as an aid to mobility. The two principal cane techniques are the touch 
technique, where the cane arcs from side to side and touches points outside both shoulders; and the diagonal 
technique, where the cane Is held In a stationary position dl<!gonally across the body with the cane tip touching or 
just above the ground at a. point outside one shoulder and the handle or grip extending to a .point outside the other 
shoulder. The touch technique Is used primarily In uncontrolled areas, while the diagonal technique Is .used primarily 
In certain limited, controlled, and familiar environments. Cane users are often trained to use both techniques. 

Potential hazardous objects are noticed only lfthey fall within i:.he detection range of canes (see Fig. A4). Visually· 
Impaired people walking toward.an object can detect an overhang If.Its lowest surface Is not higher than 27 In (685 
mm}. When walklng alongside.protruding objects, they cannot detect.overhangs. Since proper carie and service 
animal techniques keep people away from the edge of a path or from walls, a slight overhang of no more than 4 In 
(100 mm) Is not hazardous. 

A4.S Ground.and Floor Surfaces. 
. . . . . . 

A4.S.1 General. People who have difficulty walking or maintaining balance or who use crutches, canes, or walkers, 
and those with restricted gaits are particularly sensitive to slipping and tripping hazards. For such people, a stable 
and regular surface Is necessary for safe walking, particularly on stairs. Wheelchairs can be propelled most easily .on 
surfaces that are hard, stable, and.regular. Soft loose surfaces ·such as shag carpet, loose sand or gravel, wet- clay, 
and Irregular surfaces such as cobblestones can significantly Impede wheelchair movement. · 

Slip resistance Is based on the frictional force necessary to keep a shoe heel or crutch tip from slipping on a walking 
surface under conditions. likely to be found on the surface. While the dynamic coefficient of friction during walking 
varies In a complex and non-uniform way, the static coefficient of friction, which. can be measured In several ways, 
provides a close approximation of the slip resistance of a surface. Contrary to popular belief, some slippage Is . 
necessary to walking, especially for persons with restricted gaits; a truly "non-slip" surface could not be negotiated. 

The Occupational Safety and Health Administration recommends that walking surfaces have a static coefficient of 
friction of 0.5. A res~arch project sponsored by .the Arc~)tectural and Transpo11atlon Barrl~rs C~mpllance Board 
(Access Board) conducted .test:S with persons with dlsablli'tles and concluded that a higher coefficient of fl:lglon was 
needed by such persons. A static coefficient of friction of 0,5 ls recommended ,for accessible routes and 0 .8 for 

. ramps . ._· · · " · "' · 

It ls recognized that the coefficient of friction varies considerably due to the presence of contaminants, water; floor 
finishes, and other factors not under the control of the designer or butlder and not subject to deslgn and 
construction guidelines ;md that compliance would be difficult to measure on the bulldlng site. Nevertheless, many 
common building materials suitable for flooring are now labeled with Information on the static coefficient of friction. 
While It may not be possible to compare one product directly with another,. or to guarantee a constant measure, . 
builders and designers are encouraged to specify materials with appropriate val.ues. As more products Include 
Information on slip resistance, Improved uniformity In measurement and specification Is likely .. l)le Access Board's 
advisory guidelines on Slip Resistant Surfaces provides addltlona_I Information on this subj~ct. 

Cross slopes on walks and grou_nd.or floor surfaces can cause.considerable difficulty In propelling a wheelchair In a 
straight line. 

A4.S.3 Carpet. Much more needs to tie done In developing both quantitative and qualitative criteria for carpeting 
(I.e., problems associated with texture and weave need to be studied), However, certain functional characteristics 
are well' established. When both carpet and padding are used, It Is desirable to have minimum movement 
(preferably none) between the floor and the pad and the pad and the carpet \'lhlch would ,allow the carpe~ .to hump 
or warp. In heavily trafficked areas, a thick, soft (plush) pad or cushion, particularly In combination with long carpet 
pile makes It difficult for Individuals In wheelchairs and those with other ambulatory dlsabllltles to get aboµt. Firm 
carPetlng can be achieved through proper selection and combination of pad and carpet, sometimes with the 
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elimination of the pad or cushion, and with proper lnstallatlori. Carpeting designed with a weave that causes a. zig
zag effect when wheeled across Is ·strongly discouraged. · · · 

-4.6 Parking and Passenger Loading Zones. 

A4.6.3 Parking Spaces. The Increasing use of vans with side- mounted llfts or ramps by persons with dlsabllltles 
has necessitated some revisions In specifications for parking spaces and adjacent access aisles. The typical 
accessible parking space Is 96 In (2440 mm) wide with an adjacent 60 In (1525 mm) access aisle. However, this 
aisle does not permit lifts or ramps to be deployed and still leave room for a person using a wheelchair or other 

· mobility aid to exit the lift platform or ramp. In tests conducted with actual lift/van/wheelchair combinations, (under 
a Board-sponsored Accessible Parking and Loading Zones Project) researchers found that a space and a Isle totaling 
almost 204 In (5180 mm) wide was needed to deploy a lift and exit conveniently. The "van accessible" parking 
space required by these guldellnes provides. a 96 In (2440 mm) wide space with a 96 In (2440 mm) adjac~nt access 
aisle which Is just wide enough to maneuver and exit from a side mounted lift. If a 96 In (2440 mm) access aisle Is 
placed betw·een two spaces, two "van accessible" spaces are created·. Altemcitlvely, If the wide access aisle Is 
provided at the end of a row (an area often unused), It may be possible to provide the wide access aisle without 
addltlonal space (see Elg. A5Cal). · 

A sign Is needed to alert vaii users to the presence of the wider aisle; but th'e· space Is not Intended to be' restricted 
only to vans. · · 

"Universal" Parking Space Design. An alternative to the provision of a percentage of spaces with a wide aisle, and_ 
the associated need to Include additional slgnage, Is the use of what has been called the "universal" parking space 
design. Under this design, a// accessible spaces are 132 In (3350 mm) wide with a 60 In (1525 mm) access· aisle 
(see fig. AS(.ILJJ_. One advantage to this design Is that no additional slgnage l_s neede_d because all spaces can 
accommodate a van with a side-mounted-lift or ramp. Also, there Is no competltlon·between cars and vans for 
spaces since all spaces can accommodate either. Furthermore, the wider space permits vehicles to park to one side 
or the other w_lthln the 132 In (3350 mm) space to allow persons to exit and enter the vehicle on either the driver or 

- passenger side; although, In some cases, this would require exiting or entering without a marked access.aisle . 

.. _ An essential consideration for any design Is having the access aisle level with the parking space. Since a person with 
A dlsablllty, using a llft or ramp, must maneuver within the access aisle, the aisle cannot Include a ramp or sloped 
.• rea. Th_e access aisle must be connected to an accessible route to the appropriate accessible entrance of a building 

or faclllty. Th~parklng access aisle must either blend with.the accessible route .or have a curb ramp complying with 
4.7. Such a curb.ramp opening must be located within the access aisle boundaries, not within the parking space 
boundaries. Unfortunately, many facllltles are designed with a ramp that .Is blocked when any vehicle parks In the 
accessible space. :Also, the required dimensions of the access aisle cannot be restricted by. planters, curbs or wheel 
stops. · · · · 

A4.6.4 Slgnage. Signs designating parking places for disabled people can be seen from a drlver's seat lfthe signs_ 
are mounted high enough above the ground and located at the i'i-6rit of a parking space. - . : · -· 

- ' 

A4 •. 6.S Vertleal Clearance• High-top vans, which disabled people or transportation ser-Vlces of:i:en use, require 
higher clearances In parking garages than automobiles. 

A4.8 Ramps. 

A4.B.1 General. Ramps are essential for wheelchair users If elevators or lifts are not available. to connect different 
levels. However, some people who use walking aids have difficulty with ramps and prefer stairs. 

A4.8.2 Slope and Rise .• · Ramp slopes between 1:16 and 1:20-are preferred. The ablllty. to manage an lncllne,ls 
related to both Its slope and Its length. Wheelchair users with dlsabllltles affecting their arms or with low-stamina 
have serious difficulty using Inclines. Most ambulatory people and most people who use wheelchairs can manage a 
slope of 1: 16. Many people cannot manage a slope of 1: 12 for 30 ft (9 m). 

A4.8.4 Landings. Level landings are essential toward _malnta,lnlng an aggregate slope that qimplles_wltt'l:th.ese 
guidelines. A ramp landing that Is not level causes Individuals using wheelchairs to tip backward.or.bottom out when 
the ramp Is approached. · · · 

AP,4.B.5 Handralls. The requlr~_ments for stair and ramp handrcills In thl_s guideline are for adults. V\.'.hf!n chlldr~n are . 
• rlnclpal users. In a b1Jlldlr1g .or facllitV (e.g. ele!Tlentary_ schools), a_ second set .of handi-a!ls_at an approprlcite height . 

can assist th17m and aid In ~reventlng acclqe!'lts'.. /\ maximum height of 28 1.nches measu_red to the top of the : · . , 
- gripping surface from the ramp surface or stair .noslng ... is recommended f6r. handrails designed for children, Sufficient 
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vertical clearance between upper and lower handrails (9 Inches minimum) should ·be provided to help pr~vent 
entrapment. . · . 

A4.9 Stairs. 

A4.9.1 Minimum Number. Only Interior and exterior stairs connecting levels that are not connected by an 
elevator, ramp, or other accessible means of vertical access have to comply with 4.9. 

A4.9.4 Handrails. See A!.M. 

A4.10 Elevators. 

A4.10.6 Door Pi:otectlve and Reopening De.vice. The required door reopening device would hold the door open 
for 20 seconds If the doorway remains obstruc:ted. Aft!!r 20 seconds, the door may begin to close, However, If 
designed In accordance with ASME A17.1-1990, the door closing movement could still be stopped If a person or 
object exerts sufficient force at any point on the door edge. · 

A4.10.7 Door and Signal Timing for.Hall Calls. This paragraph allows variation In the location of call buttons, 
advance time for warning signals, and the door-holding period used to meet the time requirement. 

A4.10.12 Car Controls. Industry.-wlde standardization of elevator control panel design would make all elevators . 
slgnlflcantly more convenient for use by people with severe visual.Impairments. In many cases, lt·wlll be possible to 
locate the highest control on elevator panels within 48 In ( 1220 mm) from the floor. 

· A4.10.13 Car Position Indicators. A special button may be provided that would activate the audible signal· within 
the given elevator only for the desired trip, rather than maintaining the audible signal In constant operation. 

A4.10.14 Emergency Communlcatlo.ns. A device that requires no handset Is easier to use by people who have 
difficulty reaching. Also, small handles on handset compartment doors are not usable by people who have difficulty 
grasping. · · 

Ideally, emergency two-way coin.munlcatlon systems should provide both voice and visual display 
Intercommunication so that persons with hearing lmpalrrnentS aAd persons with vision Impairments can receive 
Information .regarding the status of a rescue. A voice Intercommunication system cannot be the only means of 
communication because It Is not accessible to people with speech and hearing Impairments. While a voice 
Intercommunication system Is not required, at a rntnlmum, the system should provide both an audio and visual 
Indication that a rescue Is on the way. 

A4.11 Platform Lifts (Wheelchlilr Lifts), 

A4.11.2 Other Requirements. Inclined stairway chairlifts,- and Inclined and vertical platform lifts (wheelchair lifts) 
are avallable for short-distance, vertical transportation of people with disabilities. Care should be takerf In selecting 
lifts as some lifts are not equally suitable for use by both wheelchair users and semt·ambulatOry Individuals. 

A4.12 Windows • 

. A4.12.1 General. Windows Intended to be operated by occupants In accessible spaces should comply· with 4.12. 
. . . 

A4.12.2 Window Hardware. Windows requiring pushing, pulling, or lifting to open (for example, double~hung, 
sliding, or casement and awning units without cranks) should require 'rio more than S lbf (22.2 N) to open or· close. 
Locks, cranks, and other window hardware should comply with 4.27. . · · 

A4.13 Doors. 

A4.13.8 Thresholds at Doori.vays. Thresholds and surlace height changes In doorways are particularly 
Inconvenient for wheelchair user5 who also· have low stamina o·r restftctli>r'is ln ari'n movement because complex 
maneuvering Is required to.get over the level change while operating the door. · 

A4.13.9 Door Hardware. Some dlsabl!!d persons must push against a door with their .chair or walker tci open lt. . 
Applied klckpla~~!(ondoo~ Wlth,_slose . ..S ca~ i:e.duce i'eg1.1tred malnt~ri.ani::e by withstanding abuse from wheelchairs 
and canes. To be effective, they should coyer the door width, less approxlm.a~ly 2 In (51 l'f)):T)), up to a height of 16 
in ( 405.mm) from l\:s ·bottom ·edge arid be 'centered 'across the width of the door. · 
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A4.13.10 Door Closers. Closers with delayed action features give a person mpre time to maneuver through 
doorways. They are particularly useful on frequently used Interior doors such as entrances to toilet rooms. 

AIA4.13.11 Door Operilrig Force. Although most people with dlsabllltles can exert at'least 5 lbf (22.2N), both . 
~ushlng and· pulling from a stationary position, a few people with severe dlsabllltles cannot exert 3 lbf (13.13N). 

· Although some people cannot manage the allowable forces In this guideline and many others have difficulty, door 
closers must have certain minimum closing forces to close doors satisfactorily. Forces for pushing or pulling doors 
open are measured with a push-pull scale under the following conditions: 

(1) Hinged doors: Force applied perpe,ndlcular to the door at the door opener or. 30 In (760 mm) from, 
the hinged side, whichever Is farth.er· from the hinge. · · 

. . . . .· 

(2) Sliding or folding doors: Force applied parallel to the door at the door pull or latch. 

(3) Application of force: Apply force gradually, so that the applied force does not exceed the resistance 
of the door. In high-rise buildings, air-pressure differentials may require a modification of this 
specification In order to meet the functional Intent. 

A4.13.12 Automatic Doors and Power-Assisted Doors. Sliding automatic doors do not need guard rails and are 
more convenient for wheelchair users and visually Impaired people to use. If slowly opening automatic doors can be 
reactivated before their closing cycle Is completed, they will be more convenient In busy doorways. 

A4.15 Drinking Fountains and Water Coolers. 

A4.15.2 Spout· Height. Two drinking fountains, mounted side by side or on a single post, are usable by people with 
disabilities an~ people who find It difficult to bend over. 

A4.16 Water Closets. 

A4.16.3 Height. Height preferences for toilet seats vary considerably among disabled people. Higher seat heights 

•

ay be an advantage to some ambulatory disabled people, but are often a disadvantage for wheelchair users and 
thers. Toilet seats.18 In (455 mm) high seem to be a reasonable compromise. Thick seats and filler rings are . 

:_· ·- vallable to ad_apt standard fixtures-to these requirements • 
...... ~·~·- . 

;, A4.16.4 Gri\ib Bani. Fig. A6(a) and .(ltl show the diagonal and side approaches most commonly used to transfer 
· from a wheelchair to a water closet. Some wheel chair users can transfer from the fr6nt of the toilet while others use 
a 90-degree"~pproach. Most people who use the two additional approaches can also use either the diagonal 
approach or the side approach. 

A4.16.5 Flush Controls;· Flush valves and related plumbing can be located behind walls or to the side of the toilet, 
or a toilet .seat. lid can be provided If plumbing fittings are directly behind the toilet· seat. Such designs reduce. the -
chance of Injury and Imbalance caused by leaning back agalnstthe fittings. Flush controls for tank-type toilets have 
a standardized mounting location on the left side of the tank (facing the tank).-Tanks can be obtained by special 
order with controls mounted on the right side. If administrative authorities require flush controls for flush valves to 
be located In a position that conflicts with the location of the rear grab bar, then that bar may be split or shifted 
toward the wide side of the toilet area. 

A4.16.7 Water Closets 'for Chlldren. The requirements In 4.16.7 are to be followed where the exception for 
children's water closets In 4.16.1 ls utilized. Use of this exception Is optional since these guidelines. do 'not require 
water closets or other building elements to be designed according to children's dimensions. The following table 
provides additional guidance In applying the specifications for water closets for children according to the age group 
served and reflects the differences In tl;le size, stature, and reach ranges of children 3 through li. The specifications 
chosen should correspond to the age of the primary user g'roup. The specifications of one age group should be 
applied consistently In the Installation of a water closet and related elements. 

Table Al 
Specifications for Water Closets Serving Children Ages 3 through 12 

Aaes 3 and 4· Anes S thro·unh 8 Anes 9 throunh 12 
12 In " 12 fo 15 In · 15 to 19 1ri (1) Water Closet Centerline 

1305 mml (305 to 380 mml IJ8ci to 455 rriin) 
(2) Toilet Seat Height 

;-.. , 
15 to 17 In 

11to12 In 12 to 15 In 
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(280 to 305 mm) (305 to 380 mml (380 to 430 mm1 

(3) Grab Bar Height 18 to 20 In 20 to 25 In 25 to 27 In· 
1455 to 510 mml (510 to 635 mml (635 to 685 mml 

(4) Dispenser Height · 141n , 14to171n 17tO19 lri 
(355 mml 1355 to 430 mml 1430 to 485 mml 

A4.17 Tollet stalls. 

A4.17 .3 Size and Arrangement .. Thls section requires use of the 60 In (1525 mm) standard stall (Figure 30(a)) 
and permits the 36 In (915 mm) or 48 In (1220 mm) wide alternate stall (figure 30(b)).only In. alterations where 
provision of the standard stall Is technically Infeasible or where local plumbing codes prohibit reduction In the 
number of fixtures. A standard stall provides a clear space on one side of the water closet to enable persons who 
use wheelchairs to perform a side or diagonal transfer from the wheel chair to the water closet. However, some 
persons with dlsabllltles who use mobility aids such as walkers, canes or crutches are better able to use the two 
parallel grab bars In the 36 In (915 mm) wide alternate stall to achieve a standing position. 

In large toilet rooms, where six or more toilet stalls are provided, It Is therefore required that a 36 In (915. mm) 
wide stall with parallel grab bars be provided In addition to the standard stall required In new construction. The 36 In 
(915 mm) width Is necessary to achieve proper use of the grab barsf wider stalls would position the grab bars too 
far apart to be easily used and narrower stalls would position the grab bars too close to the water closet. Since the 
stall Is primarily Intended for use by persons using canes, crutches and walkers, rather than wheelchairs, the length 
of the stall could be conventional. The door, however, must swing outwa.rd to ensure a usable space for people who 
use crutches or walkers. 

A4.17.S Doors. To make It easier for wheelchair users to dose toilet stall doors, doors can be provided with 
closers, spring hinges, or a pull bar mounted on the Inside surface of the ·door near the hinge side. 

A4.17.7 Tollet Stalls for Children. See A4.16.7. 

A4.19 Lavatories and Mirrors. 

A4.19.6 Mirrors. If mirrors are to be used by both ambulatory people and wheelchair users, then they must be at 
.least 74 In (1880 mm) high at their topmost edge. A single full length mirror can accommodate all people, Including 
children. Clear floor space for a forward approach 30 by 48 Inches (760 mm by 1220 mm) should be provided In 
front of full length mirrors. Doors should not swing Into this clear floor space. Mirrors provided above lavatories 
designed for children should be mounted with the bottom edge of the reflecting surface no higher than 34 Inches 
(865 mm) above the finish floor or at the lowest mounting height permitted by fixtures and related elements. 

A4.21 Shower Stalls. 

A4.21.1 General. Shower stalls that are 36 Irr by 36 In (915 mm by 915 mm) wide provide additional safety to 
people who have difficulty maintaining balance because all grab bars and walls are within easy reach. Seated people· 
use the walls of 36 In by 36 In (915 mm· by 915 mm) showers for back support. Shower stalls that are 60 In (1525 
mm) wide and have no curb may Increase usability of a bathroom by wheelchair. users because the shower area 
provides additional maneuvering space. · 

A4.22 Toilet Rooms. 

A4.22.3 Clear Floor Space. In many small facllltles, single- u·ser restrooms rriay be the only facllltles provided for 
all building users. In addition, the guidelines allow the use of "unisex• cir "family" accessible toilet rooms In · 
alterations when technical lnfeaslblllty can be demonstrated. Experience has showri that the p!"()vlslon of accessible 
"unisex• or single-user restrooms Is a reasonable way to provide access for wheelchair users and any attendants·, 
especially when attendants are of the opposite sex. Since these facilities have proven so useful, It Is often 
considered advantageous to Install a "unisex" toilet room In new'facllltles In addition to making the multl-stall 
restrooms accessible, especially In shopping malls, large auditoriums, and convention centers. 

figure 28 (section 4.16) provides· minimum clear floor space·dlmenslons fortollets In accessible "unisex" toilet 
rooms. The dotted lines designate the minimum clear floor space, depending on the direction _of approach, required 
for wheel chair users to transfer onto the water closet •. The dlmenslcmi; of 4!'1\n (1220 mm) and 60 In (1525 mm), 
respectively, correspond to the space required for the two common transfer approaches utlllzed b_y wheelchair users 
(see Bg...Afi.), It Is Important to keep In mind that the placement of.the lavatory to the Immediate side of the water 
closet wit\ preclude the side approach transfer Illustrated In figure A&Cbl, To accommodate the _side transfer, the 
space _adjacent to the water closet must remain ch~ar of obstruction for 42 ln (1065 mm) from the centerllne of the 
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toilet (Elaure 28) and the lavatory must not be located within this clear space. A turning circle or T-turn, the c!ear 
floor space at the lavatory, and maneuvering space at the door must be conslder~d when determining the possible 
wall locations. A privacy latch or other accessible means of ensuring privacy during use should be provided at the 

-door. · 

RECOMMENDATIONS: 

1. In new construction, accessible single-user restrooms may be desirable In some situations because 
they can accommodate a wide variety of building users. However, they cannot be used In lieu of making 
the muitl-stall toilet rooms accessible as required. 

. . ' . 

2. Where strict compliance to the guidelines for accessible toilet facllltles Is technically Infeasible In the 
alteration of existing facllltles, accessible "unisex" toilets are a reasonable alternative. 

3. In designing accessible slngle-user restrooms, the provisions of adequate space to allow a side 
transfer will provide ac;commodatlon to the largest number of wheelchair users •. 

A4.23 Bathrooms, Bathing Facilities, and Shower Rooms. 

A4.23.3 Clear Floor Space. Figure AZ shows two possible configurations of a·tollet room with a roll-In shower. 
The specific shower shown Is designed to flt exactly within the dimensions of a standard bathtub. Since the shower 
does not have a llp, the floor space can be used for required maneuvering space. This would permit a tollet room to 
be smaller. than would b"e'permltted with a bathtub and still provide enough floor·space to be considered accessible. 
This design can provide accessibility In facllltl~s where space Is at a premium (I.e., hotels and medical care ,1, 

facllltles). The alternate roll-In shower (fig. 57b) also provides sufficient room for the "T-tum" and does not require 
plumbing to be on more than one wall. 

A4.23.9 Medicine cabinets. Other alternatives for storing medical and personal care Items are very useful to 
disabled people. Shelves, drawers, and floor-mounted cabinets can be provided within the reach ranges of disabled 
~ople. · · ·· 

. 9'-4.25.3 He!7ht. For guidance on children's reach ranges, see A4.2.S Ir. 4.2.6. 

: A4.26 Handralls, Grab Bars, and Tub and Shower Seats. 

A4.26.1 General. Many disabled people rely heavily upon grab bars and handrails to maintain balance and prevent· 
serious falls;• Many people brace their forearms between supports and walls to give them more leverage and stability 
In maintaining balance or for lifting. The grab bar clearance of 1-1/2 In (38 mm) required In this guideline Is a safety 
clearance to prevent Injuries resulting from arms slipping through the openings. It also provides adequate gripping 
room. 

A4.26.2 size and Spacing of Grab BarS and Handralls. This specification allows for alte'mate shapes of handrails . 
as long as they allow·an opposing grip similar to that provided by a circular section of 1-1/4 In to 1-1/2 In (32 mm 
to 38 mm). 

A4.27 Controls and Operating Mechanisms. 

A4.27 .3 Height; Elg....AS. further Illustrates mandatory and advisory control mounting height provisions for typical 
equipment.· · 

Electrical receptacles Installed to. serve Individual appliances and not Intended for regular or frequent use by building 
occupants are not required .to be mounted within the specified reach ranges. Examples would be r:eceptacles 
Installed spedflcally ror wall-mounted clocks, refrigerators, and microwave ovens. For guidance on children's reach 
ranges, see A4.2.S &·4.2.6. 

A4.28 Alarms. 

A4.28.2 Audlble Alarms. Audible emergency signals must have an Intensity and frequency that can attract the 
A attention of Individuals who have partial hearing loss. People over 60 years of age generally have difficulty 
W'percelvlng frequencies higher than 10,000 Hz. An alarm signal which has a periodic element to Its signal, such as 

single stroke.bells (clang-pause-clang- pause), hi-low (up-down-up-down)" and fast whoop (on-off-on·off) are best. 
Avoid continuous or reverberating tones. Select a signal which has a sound characterized by three or·four clear 
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tones without a great deal_ of "noise" In between. 

A4.28.3 Visual Alarms. The specifications In this section do not preclude the use of zoned or coded alarm systems. 

A4.28.4 Auxiliary Alarms. Locating visual emergency alarms In rooms where persons who are deaf may work or 
reside alone can ensure that they will always be warned when an emergency alarm Is activated. To be effective, 
such devices must be located and oriented sc;> that they will spread signals and reflections throughout a. space or 
raise the overall light level sharply. However, visual alarms alone are not necessar11y the best means tci alert 
sleepers. A study conducted by Underwriters Laboratory (UL) concluded that a flashing light more than seven times 
brighter was required (110 candela v. 15 candela, at the same distance) to awaken sleepers as was needed to alert 
awake subjects In a normal daytime Illuminated room. 

For hotel and other rooms where people are likely to be asleep, a signal-activated vibrator placed between mattress 
and box spring or under a pillow was found by UL to be much more effective In alerting sleepers. Many readily · 
available devices are sound- activated so that they could respond to an alarm clock, clock radio, wake-up telephone 
call or room smoke detector. Activation by a building alarm system can either be accomplished by a separate circuit 
activating an auditory alarm which would, In tum, trigger the vibrator or by a signal transmitted through the 
ordinary. 110-volt outlet. Transmission of signals through the power line Is relatively simple and Is the basis of 
common, Inexpensive remote light control systems sold In many department and electronic stores for home use. So
called "wireless" Intercoms operate on the. same principal. 

A4.29 Detectable Warnings • 

A4.29.2 Detectable Warnings on Walking Surfaces. The material used to provide contrast should contrast by at 
least 70%. Contrast In percenfls determined by: · 

where B1 = light reflectance value (LRV) of the lighter area and B2 =: light reflectance value (LRV) of the darker 

area. 

Note that In any application both white and black are never absolute; thus, e1 never equals 100 and B2 Is always 

greater than o. 

A4.30 Slgnage. 

A4.30.1 General. In building complexes where finding locations Independently on a routine basis may be a 
necessity (for example, college campuses), tactile .maps or prerecorded Instructions can be very helpful to visually 
Impaired people. Several maps and auditory Instructions have been developed and·tested for specific applications. 
The type of map or Instructions use_d must be based on the Information to be _commur:ilcated, which depends highly 
·on ttie type of buildings or users. · · · · · · 

Landmarks that can easily be distinguished by visually Impaired Individuals are useful as or1entatlon cues. Such cues 
Include changes In Illumination level, bright colors, unique patterns, wall murals, location of special _equipment or. 
other architectural features. · · · '· 

Many people with disabilities have llmltatlcins In movement of their heads and reduced peripheral vision. Thus,· 
slgnage positioned perpendicular to the path of travel Is easiest for them to notice. People can generally distinguish 
slgnage within an angle of 30 degrees to either side of the centerlines of their faces without moving their heads. 

A4.30.2 Character Pl'Oportlon• The leglbillty of printed characters Is a function of the viewing distance, character 
height, the ratio of the stroke width to the height of the character, the.contrast of color between cha.ratter and 
background, and print font. The size of characters must be based upon the Intended viewing distance. A severely 
nearsighted person may have to be much closer to recognize a character of a given size than a person with normal 
visual acuity. 

A4.30.4 Raised and Brallled Characters and Pictorial Symbol Signs (Plctograms). The standard·dlmenslons 
for literary Braille are as follows: e 

o·ot diameter: .059 In. 
Inter-dot spacing: :090 1n, 
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. Horizontal separation between cells: .241 In. 
Vertical separation between cells: ,395·1n. 

AR.alsed borders around signs containing raised characters may make them confusing to read unless the border Is set 
W'fir- away from the characters. Accessible slgnage with descriptive materials about public buildings, monuments, and 

objects of cultural Interest may not provide sufficiently detailed and meanlngfUI Information. Interpretive guides, 
· audio tape devices, or other _methods may be more effective In presenting such Information .. 

A4.30.5 Finish and Contrast. An eggshell finish ( 11 to i9 degree· gloss on 60 degree glosslmeter) Is 
recommended. Research Indicates that signs are more legible for persons with low vision when characters contrast 
with their background by at least 70 percent. Contrast In percent shall be determined by:. 

where B1 = light reflectance value (LRV) of the lighter area and B2 = light reflectance value (LRV) of the darker 

area. 

Note that In any application both white and black are never absolute; thus, B1 never equals 100 and B2 Is always 
greater than O. 

The greatest readability Is usually achieved through the use of light-colored characters or symbols on a· dark 
background. 

A4.30.7 Symbols of Accessibility for Different Types of Listening Systems. Pa'ragraph 4 of this section 
requires slgnage ind,l.catlng.the av,a.1.l!!blllty of a~ asslstlve listening system: An approp~late message should be 
displayed with the International symbol of access for hearing loss since this symbol conveys general accessibility for 
people with hearing loss. Some suggestions are: · 

INFRARED 
ASSISTIVE LISTENING SYSTEM 

AVAILABLE. 
----PLEASE.ASK----

AUDIO LOOP.IN USE 
TURN T-SWITCH FOR 

BITTER HEARING 
----OR ASK FOR HELP----

FM 
ASSISTIVE LISTENING 

SYSTEM AVAILABLE. 
----PlEASE ASK---- . 

The symbol may be used to notify persons of the avallablllty of other auxlllary aids and services such as: real time 
captioning, captioned note taking, sign language Interpreters, and oral lnter?reters. 

A4.30.8 Illumlnatlon Levels. Illumlnatlon levels.on the sign surface shall be In the 100 to 300 lux_ range (10 to 30 
Footcandles) and shall be uniform over the sign surface. Signs shall be located such that the Illumination level on the 
surface of the sign Is not significantly exceeded by the ambient llgtit or visible bright lighting source behlrid or In 
front of the sign. 

A4.31 Telephones. 

A4.31.3 Mounting Height. In loealltles where the dial-tone first system Is In operation, calls can be placed at a 
coin telephone through the operator without Inserting coins. The operator button Is located at a height of 46 In · '' · 
(1170' mm) IF the coin slot of the telephone Is at 54 In (1370 mm). A generally available public telephone with a coin 

. slot mounted lower on the equipment would allow universal Installation of telephones at a height of 48 In (1220 .. 
mm) or le~s to· all operable parts. . · 

~4.31 .. 9Ci) A public text ~elephone (TTY) may be ari lritegrat~d text telephone (TTY) pay telephone unit or a · 
convention al portable text'telephone (TTY) that Is permanently affixed within, or adjacent to/the telephone 
enclosure. In order to be usable with _a pay telephone, a text telephone (TTY) which Is not a·slngle Integrated text 
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telephone (TTY) pay telephone unit will require a shelf large enough (10 In (255 mm) wide by 10 In (255 mm) deep 
with a 6 In (150 mm) vertlca.J clearance minimum) to accommodate the device, an electrical· outlet, and-a power -
cord. 

A4.31.9(3) Movable cir portable text telephones (TTYs) may be used to provide equivalent facllltatlon. A text 
telephone (TTY) should be readily avallable so that a person using It may access the text telephone (TIY) easily and 
conveniently. As currently designed, pocket-type te'ict telephones (TTYs) for personaluse do not accommodate a 
wide range of users. Such devices would not be considered substantially equivalent to conventional text telephones 
(TTYs). However, In the future as technology develops this' could change. · 

A4.32 Fixed or Built-In Seating and Tables. 

A4.32.4 Height of Tables or Counters. Different types of work require different table or counter heights for 
comfort and optimal performance. Light detailed work such as writing requires a table or counter close to elbow 
height for a standing person. Heavy manual work such as rolling dough requires a counter or table height about 10 
In (255 mm) below elbow height for a standing person. This principle of high/low table or counter heights also 
applies for seated persons; however, the limiting condition for seated manual work Is clearance under the table or 
counter. 

Table Al shows convenient counter heights for seated persons. The great variety of heights for comfort and optimal 
performance indicates a need for alternatives or a compromise In height If people who stand and people who sit will 
be using the same counter area. · 

Table A1 Convenient Heights of Tables and Counte_rs for Seated People1 

conditions of Use Short-Women' Tall Men 
Seated In a wheelchair: In mm In- mm 

Manual work: 
Desk or removeable armrests 26 660 30 760. 

Fixed, full size armrests2 323 815 323 815 
Uoht. detal/ed work: 

Desk or removable armrests 29 735 34 865 
Fixed. full size armrests 2 323 815 34 865 

Seated In a 16-ln. (405 mml hlah chair: 
Manual work 26 660 27 685 

L/aht detalled work 28 710 31 785 

(1) All dimensions are based on a work-surface thickness of 11/2 In (38 mm) and a clearance of 11/2 
In (38 mm) between legs and the underside of a work surface. 

(2) This type of wheelchair arm does not Interfere with the positioning of a wheelchair under a work_ 
surface. 

(3) This dimension Is limited by the height of the armrests: a lower height would be preferable. Some 
people In this group prefer lower work surfaces, which require positioning the wheelchalr back from the 
edge of the counter. · 

A4.33 Assembly Areas •. 

A4.33.2 Size of Wheelchair Locations. Spaces large enough for two wheelchairs allow people who are coming to 
a performance together to sit together. 

A4.33.3 Placement of Wheelchair Locations. The locatlon of wheelchair areas can be planned so that a variety 
of positions within the-seating area are provided. This will allow choice In viewing and price categories. , 

eulldlng/llfe safety codes set minimum distances between rows of fixed seats with consideration of the number of 
seats In a row, the exit aisle width and arrangement, and the locatlon of exit doors. "Continental" seating, with a . 
greater number of seats per row and a commensurate Increase In row spacing and exit doors, facilitates emergency 
egress for all people and Increases ease of access to mld·row seats e_speclally for people who walk with difficulty· 
Consideration of this positive attribute of "coptlnental" seating should be Included along with all ,other. factors In .the 
design of fixed' seating areas. 
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Removable armrests are recommended on fixed companion seats provided In assembly areas In amusement 
facilities. This provides the option for an Individual using a wheelchair or other mobility device to transfer Into a seat 
where motlon and other effects may be provided as part of the amusement experience. 

-A4.33.6 Placement of Listening Systems. A distance of 50 ft (15 m) allows a person to distinguish performers' 
facial expressions. 

A4.33.7 Types of Listening Systems. An asslstlve listening system appropriate for an assembly area for a group 
of persons or where the. specific Individuals are not known In advance, such as a playhouse, lecture hall or movie 
theater, may be different from the system appropriate for a particular Individual provided as an auxiliary aid or as 
part of a reasonable accommodation. The appropriate device for an Individual Is the type that Individual can use, 
whereas the appropriate system for an assembly area will necessarily be geared toward the "average" or aggregate 
needs of various Individuals. A listening system that can be used from any seat In a seating area Is the most flexible 
way to meet this specification. Earphone jacks with variable volume controls can benefit only people who have slight 
hearing loss and do not help people who use hearing aids. At the present time, magnetic Induction loops are the 
most feasible type of listening system for people who use hearing aids equipped with "T- coils," but people without 
hearing aids or those with hearing aids not equipped with Inductive pick-ups cannot use them without special 
receivers. Radio frequency systems can be extremely effective and Inexpensive. People without hearing ·aids can use 
them, but people with-hearing aids need a special receiver to use them as they are presently designed. If hearing 
aids had a jack to allow a by-pass of microphones, then radio frequency systems would be suitable for people with 
and without hearing aids. The Department of Justice's regulations Implementing tltles II and III of the ADA require 
public accommodations to provide appropriate auxlllary aids and services to ensure effective communication. See 2§ 
C.F.R. 35.160, 28 C.F.R. 35.164, and 28 C.F.R. 36.303. Where asslstlve listening systems are used to provide 
effective communication, the _Department of Justice considers It essential that a portion of receivers be compatible 
with hearing aids. 

Some llsten_lng systems may be subject to Interference from other equipment and feedback from hearing aids of 
. people who a_r~ _using the systems. Such Interference can be controlled by careful engineering design that 
_.anticipates_ feedback sources In the surrounding· area. 

Table A2, sliovis some of the advantages and disadvantages of different types of asslstlve listening systems. In 
: -ddltlon, the Access Board has published a pamphlet on Asslstlve Listening_· Systems which lists demonstration 
. 9enters across the country where technical assistance can be obtained In selecting and Installing appropriate 
· systems. The state of New York has also adopted a detailed technical specification which may be useful. 

Table A2 (Text version) 

Summary of Asslstlve Listening Devices and Systems 

COMPARISON OF LARGE AREA ASSISTIVE USTENING SYSTEMS 

System Description Advantages Disadvantages 

FM BROADCAST · Highly portable when Signal splll~over to adjacent 
(40 frequencies used with body-wom, rooms/ listening areas (can 

available ·on narrow personal transmitter. prevent interference by 
band transmission using different transmission 

systems. Ten Easy to Install. frequencies for each · 
frequencies avallable room/listening area), 

on wideband May be used Choose lnfrared'lf privacy Is 
transmission systems.) separately or · · essential. 

Transmitters: FM ·Integrated .with 
base "station or existing PA-systems. Receivers required for 

personal transmitter everyone. Requires 
broadcasts signal to Multiple frequencies administration and 

listening area. allow for use by maintenance of receivers. 
Receiver: Pocket size different groups within 

with: same area (e.g., mufti- Susceptible to electrlcal 
language translation). Interference when used 

a)earphone(s), or with Induction neck-
b )headset, or loop/silhouette (Provision 

c)lnductlon neck-loop of DAI audio shoes and 
or silhouette coll cords Is Impractical for 

coupling to personal public applications). 
hearing aid equipped 
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Typical 
Annlications 

Service counters -
' - . 

Outdoor guided 
tours 

Tour busses 

Meeting rooms 

Conference rooms 

Auditoriums 

Classrooms 

Courtrooms 

Churches and 
Temples 

Theaters 
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with telecoll, or Some sys.terns more Museums 
d)dlrect audio Input susceptible to radio wave 
(DAI) to personal Interference and signal drift Theme parks 

hearing aid. than others. 
Arenas 

Sport stadiums 

Retirement/nursing 
homes 

Hosoltals. 
INFRARED LIGHT Unllke Induction or FM . Receivers required. for Indoor service 

Transmitter: transmission, IR everyone. Requires counters 
Ampllfler drives transmission does not . administration and 
emitter panel(s) travel through walls or · maintenance of receivers. Meetings requiring 

covering listenlng area. other solid surfaces. confidentiality 
Receivers: Under-chin Ineffective In direct 

or Pendant type Insures confidentiality. sunlight. Meeting rooms 
receiver with: 
a) headset, or Infrared receivers· Careful Installation required Conference rooms 

b) earphone(s),.or compatible with most. to Insure entire listening 
c) Induction neck-loop Infrared emitters. area wlll receive IR signal. Audlto.rlu.ms 

or silhouette coll 
· coupling to personal May be used Susceptible to electrical Classrooms 
hearing aid equipped . separately or Interference when used 

with telecoll, or Integrated with. with Induction Courtrooms 
d) direct audio Input existing PA-systems. neckloop/sllliouette 

(DAI) to personal · (Provision of DAI audio Churches and 
hearing aid. Can be used for multi- shoes and cords Is Tem'p\es · 

language translation Impractical for public 
(niust use spedaJ applications). Theaters 
multi-frequency 

receivers).· Lifetime of emitters varies Museums 
. with company. 

Arenas (Indoors 
Historical bulldlngs may only) 

pose Installation problems. 
·; Sport stadiums 

(Indoors only) 

_,·, 

Retirement/nursing 
homes HosoJtals 

CONVENTIONAL Requires little, or no Signal splll·over to adjacent Service counters 
INDUCTION LOOP administration cf rooms, 

Transmitter: receivers, If most Ports of 
Amplifier drives an people have telecoll· Susceptible to electrical transportation 
Induction loop that equipped hearing aids. Interference. 
surrounds listening Induction receivers ·Public 

: area.· · must be used where· Umlted portablllty unless transportation 
Receivers: ·hearing aids Jn use are areas are pre· looped or .. vehli:les 

a)Personal hearing aid not equipped with small, portable system Is 
· with telecoll. · telecolls. used (see advantages). Tour busses . 

b)Pocket size Induction " receiver with earphone Induction receivers are Requires Jnstallatlon of loop Meeting rooms 
or headset. compatible with all wire. Installatlon may be 

c)Self-contalned wand. loop systems.· difficult In P.re- existing Conferen.ce rooms 

d)Telecoll Inside plastic buildings .. Skllled 
chassis which looks Unobtrusive with . Installation essential In Auditoriums 

like a BTE, ITE, or telecoll hearing aid. historical buildings (and 
canal hearing aid. may not be permitted at Classrooms 

Maybe used all). 
separately or Courtrooms 

Integrated .with If \lstener does not have 
existing PA-systems. telecoll-equlpped hearing Churches and 
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3-D LOOP SYSTEM 
Transmitter: 

Amplifier drives a 3-D 
mat that Is placed 

under the carpet of the 
listening area. 
Receivers: 

a) Pe!'Sonal hearing aid 
· with telecoll. 
b) Pocket size 

Induction receiver with 
·earphone or head"set. 

c) Self-contained 
wand. 

d) Telecoll Inside 
plastic chassis which 
looks llke a BTE, ITE, 
or canal hearing aid. 

Portable systems are 
available for"use with 

small groups of 
listeners. These 

portable systems can 
be stored In a carrying 

case and set up 
temporarily,. as 

needed. 

Requires little, or no 
administration of 

receivers, provided 
most llsteners have 

telecoll-equlpped 
hearing aids. 

Iiiductlon"recelvers are 
compatible with all 

loops systems. 

·May be used 
separately or· 

Integrated with 
existing PA-systems. 

Three-dimensional 
reception of loop signal 
. regardless of telecoll 

position. 

Reduced signal 
spillover allows 

adjacent rooms to be 
looped without signal 

lnteiference. 

aid then requires 
administration and 

maintenance of receivers. 

Limited portablllty (areas 
may be pre-3-0 Loop 
matted to facllltate 

portablllty). 

Requires Installation of 3-D 
. Loqp .mats. Instal- latlon 
.. mii'y be difficult In pre

existing build" lngs. Skilled 
lnstalla- tlon essenttal In 
historical buildings (and 
may not be perm ltted at 

all). · ' 

If listener does not have 
telecoll·equlpped hearing 

aid then requires 
admlnlstra- tlon and 

maintenance of receivers . 

susceptible to electrical 
Interference. 

temples 

Theaters 

Museums 

Theme parks 

Arenas 

Sport stadiums 

Retirement/nursing 
homes 

Hosoltals 
Service col.Inters 

Ports of 
TransportatiOn 

Meeting rooms 

Conferenee rooms 

Auditoriums 

Classrooms 

Courtrooms 

Museums 

Theme Parks 

Retirement/nursing 
homes 

Meetings requiring 
confidentiality 

Hospitals 

3-o loop mats must be : I., 
separated .. by 6 feeno _.... · ·· ·· · 
avoid slonal solllover. 

Modified from a chart published by Ceritrum Sound, Cupertino, California 
Cynthia L Compton, Asslstlve Devices Center 

Department of Audiology and Speech-Language Pattlol(lgy 
· Galliiudeiunfversltv. Washlnaton, oc · · 

A4.36.2 Sau.nas and Steam Rooms:.A 60-lnch turning diameter space or a T-s~aped space Is ~equlred within the 
sauna or steam.room. Removable benches or seats are permitted to obstruct the 60-lnch or T-shaped space. 

A4.37.3 Benches. Back support may be achieved through locating benches adjacent to walls or by other designs 
that wlll mE!et the minimum dimensions specified. 

AS.D Restaurants and Cafeterias.· . 

AS.1 General. Dining counters (where there Is no service) are typically found In small carry-out restaurants, 
aiakerles, or coffee shops and may only be a narrow eating surface attai:hed to a wall. This section requires that 
9"here such a dining counter Is provided, a portion of the counter shall be at the required accessible height. 

. . . . -

A7 .O Business, Mercantile and .Civic. 
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A7.2(3)(111} Counter or Teller Windows with Partitions. Methods of facilitating voice communication may 
Include grilles, slats, talk-through baffles, and other devices mounted directly Into the partltlon:whlch users can 
speak directly Into for effective communication. These methods are required .to be designed or placed so that they 
are accessible to a person who Is standing or seated. However, If the counter Is only used by persons In a seated 
position, then a method of facilitating communication which Is accessible to standing persons would not be 
necessary. 

A7.2(4} Asslstlve Listening Systems. At all sales and service counters, teller windows, box offices, and 
Information kiosks where a physical barrier separates service personnel and customers, It Is recommended that at 
least one permanently Installed asslstlye listening device complying with 4.33 be provided at each location or series. 
Where asslstl':'e listening devices are Installed, slgnage should be provided Identifying those stations which are so 
equipped. ·. · · . 

A7.3 Check-out Alsles. Section 7.2 refers to counters without aisles; section 7.3 concerns check-out aisles. A 
counter without an aisle (7 .2) can be approached from more than one direction such as In a convenience store. In 
order to use a check-out aisle (7.3), customers must enter a defined area (an aisle) at a particular point, pay for 
goods, and exit at a particular point. 

AlO.O Transportation Facllltles. 

Al0.3 Fixed Facllltles and Stations. 

Al0.3.:1,(7) Route Signs •. One means of making control buttons on fare vendlng machines usable.by persons with 
vision Impairments Is to ralse them above the surrounding surface. Those activated by a mechanical motion are 
likely to be more detect.able. If farecard vending, collection, and adjustm.ent devices are designed to accommodate 
farecards having one tactually distinctive comer, then a person who has a vision Impairment will Insert the card with 
greater ease. Token collection devices that are designed to .accommodate tokens which are perforated can allow a 
person to dlst[ng1J!sh.IT1C!rf1!.readlly between token~.and common coins. Thoughtful placement of accesslble gates and 
fare vending machines In relation to Inaccessible devices will make their use and detection easier for all persons with 
disabilities. · · 

Al0.4 Airports. 

Al0.4.1(8} Security Systems. This provision requires that, at a minimum, an accessible route or path of travel be 
provided but dcies not require security equipment or screening devices to tie accessible. However, where barriers 
consist of movable equipment, It Is recommended that they comply with the provisions of this section to provide 
persons with dlsabllltles the ability to travel with the same ease and convenience as other members of the general 
public. 

All.O Judlcl~I, Leglslatlve and Regulatory Facllitles. 

All.1.3.Two-Way Communication Systems; Two-way communlcatl.on entry systems must provide both voice. 
and visual display so that persons with hearing or speech Impairments can utlllie. ~he system. This requirement may 

·· be met with a device that would allow security personnel to respond to a caller with a light Indicating that assistance· 
ls on the way. It Is lmporta!1t that slgri.i!g~'"be provided. to Indicate the rli.j,~r;ilng o~ yjsual signals. 

AU.2.1(2) Asslstlve Listening systiil..;,s; People.\'!~!! we~r hearl11g aid,~' often n~~d them while using asslstlve 
listening systems. The Department of Justlce',s regu.1.atlon}ri;iPlernentlng title .II ,of ~~e AD.A requires. public entitles to 
provide appropriate auxiliary aids and services where necessary to ensure effective communication. See 21!!. c.F.~. 
35.160 arid 28 C.F.R. 35.164. Where asslstlve listening .systems are. USf!d to provide effectl,ve SOrnmunlca~!on, the 
Department of Justl~e considers It .es·seritlal that a portl,on.~f receiver$ b~ compatll;>le with h,earlng aids. Recf!ll(.~rs . 
that are not compatible Include ear buds, ·which require removal of hearing aids, and headsets that must be worn 
over the ear, which can create disruptive Interference In the transmls~lon .. 

A11.2.3(Z)(b) Toilet and Bathing Facllltles. The requirements of 4.22 for i:ollet rooms and 4.23 for bathrooms, 
bathing facllltles, and shower rooms do not preclude the placement of toilet or bathing fixtures within housing or 
holding cells or rooms as long as the requirements for toilet rooms and bathrooms, Including maneuvering space, 
are met. In such Instances, the maneuvering space required within housing or holding cells or rooms may also serve 
as the maneuvering space required In toilet rooms by 4.22 or In bathrooms or·shower rooms by 4.23. 

i A11.2.3(2)(c) Beds. The ·height of beds should be 17 In to l9. ln·(430 mm to 485 mm} measured from the finish 
floor to the bed surface, Including mattresses or bed rolls, to ensure appropriate transfer from wheelchairs and other 
mobility. aids. Where upper bunks are provided, sufficient clearance should .be provided between bunks so that the 
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transfer from wheeichalrs to lower bunks Is not restricted. Figure A3 provides· average human dimensions that 
. should be considered In determining this clearance. 

A..11.2.3(3) Visiting Areas. Accessible cubicles or portions of counters may have fixed seats If the ·required clear 
Wfloor space Is provided within the area defined by the cubicle. Consideration should be given to the placement of 

grilles, talk-thru baffles, Intercoms, telephone handsets or other communication devices so they are usable from 
both the fixed seat and from the accessible seating area. If an asslstlve listening system Is provided, the needs of 
the Intended user and characteristics of the setting should be considered as described In A4.33.7 and IilllliLA2. 

All.3 Legislative and Regulatory Facilities. Legislative facilities Include town halls, city council chambers, city 
or county commissioners' meeting rooms, and State capitols. Regulatory facilities are those which house State and 
local entitles whose functions Include regulating, governing, or licensing activities. Section 11.3 applies to rooms 
where public debate, or discussion of local Issues, laws, ordinances, or regulations take place. Examples Include, but 
are not limited to, legtslatlve cham~ers and hearing rooms, facilities where town, county councll or school Board 
meetings, and housing authority meetings are held, and rooms accommodating licensing or other regulatory board 
hearings, adjudicatory administrative hearings (e.g., drivers license suspension hearings) and zoning application and 
waiver proceedings. 

All.3.2 See A11.2.1C2). 

A12.0 Detention and Correctional Facilities. 

Al2.l General. All common use areas serving accessible cells or rooms are· required to be accessible. In detention 
and correctional facilities, common use areas Include those C!reas serving a group of Inmates or detainees, Including,· 
but not limited to, exercise yards and recreation areas, workshops and areas of Instruction or vocational training, 
counseling centers, cafeterias, commissaries, medical facilities, and any other rooms, spaces, or elements that are 
made available for the use of a group of Inmates or detainees. Detention and correctional facilities also contain 

·,areas that·may be regarded as common use areas which specifically serve a llmlted number of housing cells or 
rooms. Where this occurs, only those common use areas serving accessible cells or rooms would need to be 
accessible as required by 12.5. For example, several housing cells may be located at and served by a dayroom or 
recreation room. In this Instance, only those dayrooms serving accessible housing cells or rooms would need to be 

Aiccesslble. However, common use areas that do not serve accessible cells but that are used by the public or by 
WLmployees as work areas are still subject to the requirements for public use areas and employee work areas In 

.. section 4.. · 

• ~ A12.2.1 Entrances. Persons other than Inmates and facility staff, such as counselors and Instructors, may have 
access to secured areas. It Is Important that evacuation planning address egress for all possible users since a person 
with a disability might not be able to Independently operate doors permitted by. this exception. 

A12~3 Visiting Areas. Accessible cubicles or portions of .counters may have fixed seats If the required clear fl.oor 
space Is provided within the area defined by the cubicle. Consideration should be .. glven to the placement of grilles, 
talk-thru baffles, Intercoms, telephone handsets or other communication devices so they are.usable from both the 
fixed seat and .from the accessible seating area. If an asslstlve listening system Is provided, the needs of the · 
Intended user and.characteristics of the setting should be considered as described In A4.33.7 and Table A2. 

A12.4.1 Holding Cells and General Housing Cells or Rooms. Accessible cells or rooms should be dispersed 
among different levels of security, housing categories and holding classifications (e.g., male/female and 
adult/juvenile) to facilitate. access. Many detention and.correctional facilities are designed so that certain areas (e.g., 
"shift" areas)·can be adapted to serve as different types of housing according to need. For example, a shift area 
serving as a medium security housing unit might.be redeslgnated for a period of time as a· high security housing unit 
to meet capacity needs. Placement of accessible cells or rooms In shift areas may allow additional flexlblllty In 
meeting requirements for dispersion of accessible cells or rooms. 

A12.4.2 Special Holding and Housing Cells or Rooms. While one of each type of special purpose cell Is required 
to be accessible at a facility, constructing more than one of each type to be accessible will facilitate access at large 
facilities where cells of each type serve different holding areas or housing units. The requirement for medical 
Isolation cells applies only to those specifically designed for medical Isolation. Cells or rooms primarily designed for 
other purposes, such as general housing or medical care, are subject to the requirements In 12.4.1or12.4.4, 
respecttvely. Medical Isolation cells required to .be accessible by 12.4.2 shall not be counted as part of the minimum 

•

umber of patient.bedrooms or cells required to be accessible In 12.4.4. Thus, If a medical care facility has both 
pes of cells, at least one medlcal Isolation cell must be accessible under 12.4.2 In ·addition to the number of 

patient bedrooms or cells required to be accessible by 12.4.4. Whtie only one medical Isolation cell per facility Is . 
required to be accessible, It Is recommended that consideration be given to ensuring the accesslbillty of all medical 
Isolation cells. 
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A12.4.3 Accessible Cells or Rooms for Persons with Hearing Impairments. Many correctional facllltles do not 
provide permanently Installed telephones or alarms within Individual housing cells. Such facilities are not subject to 
the requirements of 12.4.3. However, some categories of housing, such as minimum security prisons, may be 
equipped with such devices. The minimum two percent Is based on the number of cells or rooms equipped with 
these devices and not on the total number of cells or rooms In the facility. In addition, this requirement applies only 
where permanently Installed telephones or alarms are provided within Individual cells. Permanently Installed 
telephones and alarms located ·in common use areas, such as dayrooms, are required to be accessible according to 
the requirements for common use areas. See 12.1. · · 

A12.5.2 Minimum Requirements. The requirements of this section apply to elements provided within housing or 
holding cells or rooms. Elements located outside cells or roomsfor common use, such as In a day room, are subject 
to 12.1 and Its application of requirements In section 4. For example, If a drinking fountain Is provided within an 
accessible housing or holdl,ng cell, at least one must be wheelchair accessible under section 12.5.2(4). Drinking 
fountains located outside the cells In common use areas serving accessible cells or In IJUbllc use areas, are subject to 
the requirements of 4.1.3( 10). 

A12.S.2(2) Toilet and Bathing Facllltles. The requirements of 4.22 for toilet rooms and 4.23 for bathrooms, 
bathing facilities, and shower rooms do not preclude the placement of toilet or bathing fixtures within housing or 
holding cells or rooms as long as the requirements for toilet rooms and bathrooms, Including maneuvering space, 
are met. In such Instances, the maneuvering space required within housing or holding cells or rooms may also serve 
as the maneuvering space required In toilet rooms by 4.22 or In bathrooms or shower rooms by 4.23. 

A12.S.2{3) Beds. Since beds may not always be fixed, a minimum number of accessible beds has not been 
specified. In barracks-style rooms with many beds, It Is recommen.ded that the scoping requirement for housing or 
holding cells or rooms (2 percent) also be applied to the number of beds In accessible cells or rooms. 

The height of beds should be 17 to 19 'in ( 430 mm ·to 485 mm) measured from the finish floor to the bed surface, 
Including mattresses or bed rolls, to ensure appropriate transfer from wheelchairs and other mobility aids. Where 
upper bunks are provided, sufficient clearance must be provided between bunks so that the transfer from 
wheelchairs to lower bunks Is not restricted. Figure A3 provides standard human dimensions that should be 
considered In determining this clearance. 

AlS.O Recreation Facllltles. 

Unless otherwise modified In Section 4 or speclflcally addressed In section 15, all other ADAAG provisions apply for 
the design and construction of recreation facilities and elements. The provisions In this section apply wherever these 
elements are provided. For example, office buildings may contain a room with exercise equipment and these 
sections therefore apply. 

AlS.1 Amusement' Rides. These guidelines apply to newly designed or newly constructed amusement rides. A 
··custom designed and constructed ride Is new upon Its "first use," which Is the first time amusement park patrons 
take the ride. With respect to amusement rides purchased from otl'\er entitles, "new". refers to the first permanent 
Installation of the ride, whether It Is used "off the shelf" or It Is modified before It Is Installed. Where amusement 
rides are moved after several seasons to another area of the park or to another park, the ride would not be 
considered newly designed or newly constructed. 

Amusement rides designed primarily for children, amusement rides that are controlled or operated by the rider, and 
amusement rides without seats, are not required. to provide wheel chair spaces, t~ansfer seats,_ or tran~fer sy~tems, 
and need not meet the slgnage requirements In 15.1.6. The load and unload areas of these rides must, however, be 
on anaccesslble route and must provide maneuvering space under 15.1.4 and 15.1.5. 

The scoping and technical provisions of the guldellnes were developed to address common amusement rides. There 
will be other amusement attractions that have unique designs and features which are not adequately addressed by 
the guidelines. In those situations, the gu!dellnes are to be applied to the extent possible. 

An accessible route must be provided to these areas. Where an attraction or ride has unique features for which 
there are no applicable scoping provisions, then a reasonable number, but at least one, of the features must be 
located on an accessible route. Where there are appropriate technlcal provisions, they must be applied to the· 
elements that are covered by the scoping provisions. Where an attraction has unique designs for which the technical 
provisions are not appropriate, the operators of those attractions are still subject to all the other requirements of the 
ADA, Including program accesslblllty, barrier removal and the general ob\lgatlon to provide lndlv!duals with . . 
dlsabllltles an equal opportunlt:Y to enjoy the goods and services provided by _their facl!ltles. An example of an 
amusement ride not speclflcally addressed by the guldellnes Includes "virtual reality" rides where the device does 
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not move through a fixed course within a defined area. 
. . . . 

A15.1 Exception 1. Moblle or temporary rides are those set up for short periods of time such as traveling carnivals, 
AState and county fairs, and festlvals."The amusE!ment rides that are covered by section 15.1 are ones that are not 
W'regularly assembled and disassembled. · . . 

A15.1 Exception 2. The exception does not apply to those rides where patrons may cause the ride to make 
Incidental movements,. but where the patron otherwise has no control over the ride. 

. . . .. 

A15.1 Exception 3; The exception Is limited. to those rides designed "prlmarlly" for children, where children are · . 
assisted on and off the ride by an adult. This exception· Is limited to those rides designed for children and not for the 
occasional adult user. An accessible route to and maneuvering space In the load and unload area will· provide access 
for adults and family. members assisting children on and off these rides. 

· A1S.1.2 Alterations to Amusement Rides. Routine maintenance, painting, and changing of theme boards are 
examples of activities that do not constitute an alteration subj.ect to section 15.~.2. Where existing amusement rides 
are moved and not altered, section 15 .1 does not apply unless the load and unload area of the amusement ride Is 
newly designed and constructed. If a load or unload area Is altered, the alteration provisions of ADMG 4.1.6 must 
be applied to the altered area. · · · 

A1S.1.4 Accessible Route. Steeper slopes are permitted {not to exceed 1:8) where the accessible.route connects 
to the amusement ride In the load and unload position. This Is permitted only where compliance with 4.8.2 
(maximum slope 1: 12)·1s ~structurally or.operationally Infeasible". In most cases, this will be limited to areas:where 
the accessible ro,ute_leads. directly to the amu~.~ment ride anq. where there are space llmltatlons on the ride, not the 
queue line. Where possible, the least possible slope should be used on the accessible route that serves the 
amusement ride. · 

·: ,: ~·~·.!·.' : : - . . . : . . . ' 

.:' A15.1.7.1,2:Amusement Rides with Wheelcha.lr Spaces. 36 C.F.R. 1192.83(c) ADA Accessibility Guidelines for 
. Transportation Vehicles - Light Rall Vehicles and Systems - Mobility Aid Accessibility Is available at w.ww..a.c:ces~::-
-· board.goy/tmnslt{html/vgulde.htm#LRYM, It. references provisions for bridge plates and ramps used for gaps 

. · between wheelchair spaces and. floors of lo~d and un.loa.d areas. · · · 

eA1S.1.1.2 ~ceptlo~ 3. This exception for protrudi~g objects applies to the ride devices, not to circulation areas or 
accessible routes In the queue lines or the load .and ·unload areas. · 

-. A1S.1.1.2;2·Wheelchalr Spaces - Side Entry. Under certain circumstances, a 32-lnch clear opening will not 
provide sufficient width to accommodate a tum Into an amusement ride. The amount of clear space.needed within 
the ride, and the size and position of the opening are Interrelated. Additional space for maneuvering and a wider 
door will be needed where a side ope_n_lng Is centered on the_ ride. For example, where a 42-lnch opening Is provided, 
a mlntn:ium clear, !:]pace of 60 lnche;S lri lengtll and ~6 lnche.!1 In depth_ ls needed.(see.flg.._M). Thls_ls necessary to 
ensure adequate SJ)ace for maneuvering. For additional ·guidance refer to.Figure 3 (Wheelchair Turning Space) and 
Figure 4 (Mlnlmum·c1ear Floor Space for Wheekhalrs) on,m1n1ni'um space requirements. . ' . . . . . . : . . 

A15.1.8 Amusement Ride Seats Designed for Trensfer .. There are many different ways that Individuals transfer-· 
to and from their wheelchairs. or mobility devices. The proximity of the clear floor or ground space next to an 
element and the height of the element. one Is, t~ansferrlng to are both critical. for a safe. and Independent transfer. 
Providing additional clear floor or ground space both In front of and diagonally to the element will provide flexlblllty 
and Increased usability for a morE!, diverse populatloA of Individuals .with dlsablJltles. Ride seats designed fpr transfer 
should ln~olve only. one transfe~. Wh~re posslb.ie, designers are encciurag~d. to locate the. ride seat no higher, than 17 . 
to 19 lnc;~es ab.ove the load and uriJqad surface. Where gi'l!ater dlsta11ce.s are required for transfers, consldefatloil .. 
should be given to providing gripP,lng surfaces, S'\!.at padding, and avoiding sharp or protruding objects In. the path cif 
transfer to better .facilitate the ~ansfer process. . · 

: ~ 

A15.1.9 Transfer Devices for Use with Amusement Rides. Transfer devices for use with amusement rides 
should permit Individuals to make Independent transfers to and from their wheelchairs or moblllty devices. There are 
a variety ,of transfer devices avaliable that 'could be adapt!!d to provide acces.s onto an amusement rid.1h ,EX am pies of 
devices thcit may provide for transfers Include, but are not limited to, transfer systems (see 15.8.8), lilts,. · 
mechanlZ!!d. seats, and other custom deslgrieg,sys'tems~ Operators and designers haVE!. flexlblli~ in developing 
designs that will facllltate,lndlvlduals to transfer onto amusement rides. These systems or devices should .be 

~eslgned to be reliable and sturdy. A transfer board, for example, would not be sufficient because It will not provide 
W"nough support or stability and may cause Injury. · . 

. Designs which limit the number of transfers required from· one's wheelcliai~· or mobility devlc~ to the ride seat are 
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encouraged. When using a transfer ·device to access an amusement ride, the least amount of transfers for the least 
amount of distance Is desired. Where possible, designers are encouraged to locate the transfer·devlce seat no higher 
than 17 to 19 Inches above the load and unload surface. Where greater distances are required for transfers extra · 
consideration should be given to providing gripping surfaces, seat padding',· and avoiding sharp or protrudln~ objects 
In the path of transfer to better facilitate the transfer process. Where a series of transfers are required to reach the 
amusement ride seat, each vertical transfer should not exceed 8 Inches. · 

As discussed with amusement rides seats designed for transfer, there are many different ways that Individuals 
transfer to and from their wheelchairs .or mobility devices. The proximity of the clear floor or ground space next to 
an element and the height of the element one Is transferring to are both critical for a safe and Independent transfer. 
Providing additional clear floor or grourid: space both In front of and dlagonalJy to the element will provide flexlblllty 
arid Increased usabflltY for a more diverse population of Individuals with disabilities. 

A15.2 Boating Facilities. 

A15.2.2 Accessible Route. The following two examples apply exceptions two and three. 

Example 1. Boat slips which are required to be accessible are provided at a floating pier. The vertical distance ail 
accessible route must travel to the pier when the water Is at Its lowest level Is six feet, although the water level only 
fluctuates three feet. To comply with exceptions 2 and 3, at least one design solution would provide a gangway at 
least 72.25 feet long which ensures the slope does not e.xceed 1:12. 

Example 2." A gangway Is provided to a floating pier which Is re.quired ti:i be ·an ·an ad:esslble route.- The vertical 
distance Is 10 feet between the elevation where the gangway departs the landslde connection and the elevation of 
the pier surface at the lowest water level. Exceptions 2 and 3, which modify 4.B.2, permit the gangway to be at 
least 80 feet long. Another design solution would be to have two 4·0-foot plus continuous gangways joined together 
at a float, where the float (as the water level falls) will stop dropping at an elevation five feet below the landslde 
connection. · · · ' · · ·.,· ... ·. · · ... , :-· · .. 

A15.2.3 Boat Slips: Minimum Number. Accessible boat slips are not "reserved'; for persons with dlsa.bllltles In the 
same manner as accessible vehicle parking spaces. Rather, accesslble'boat slip use Is comparable to accessible hotel 
rooms. The Department of Justice Is responsible for addressing operational Issues relating to the use of accessible 
facilities and elements. Ttie Department of Justice currently advises that hotels should hold accessible rooms 'fr:ir · 
persons with dlsabllltles until all other rooms are filled. At that point, accessible rooms can be open for general use 
on a first come, first serve basis. 

The following two examples apply to a boating facility with a single non-demarcated pier. 

Example 1, A site contains a new IJoatlng Facility wh.lch co_nslsts of a· single 60-fo()t pi.er. Boats are only· moo.red 
parallel \'fltri,.th~ pier on both sides to allow occupan~ to embark. or dls~mbl'irk. Sl11ce .the number ~f sl!ps cannot bf! . 
Identified, section 15.2.3 requires each 40 feet of boat ~llp.edge to be cou11ted,as one slip for purposes of. . · 
determining the number of slips avail able and determ1n·es· \:he,-number required to be accessible. The 120 feet of. 
boat slip edge at the pier would equate with 3 boat slips. Table 15.2.3 would require 1 sUp to be ,accessible and 
comply with 15.2.5. Section 15.2.5 (excluding the exceptions Within the section) requires a clear pler.·space 60 
Inches wide minimum extending the length of the slip. In this example, because the'j:ller Is at least 40 feet long, the 
accessible slip must contalri a clear pier space a~least 40 feet long whlch'h~s a minimum width of 60 Inches. 

Example 2. A new boating faclllty consisting 5Jf a single pier 25 .feet long .and 3 .feet"'."lde Is being planned fur a·.slte, 
The deslgn)n~nds to alie>.w bo~ts to moor ahc;I, occup<1nts to e111~anc and dls~mb~rk 9~ bot!:) side~, and ~t one end. 
As the number of bo<1t slips cam;10~ be Identified, app!y.lng sectlon,15.2,3 would tram;_l,ate to 53 feet of boat sllp edge 
at the pier: This equates with two slips. Table 15.2.3 would require 1 slip to be_accesslb,le. To comply with 15,2.5 
(excluding the exceptions within the section), the width of the pier must be Increased to 60 Inches. Neither 15.2.3 
or 15.2.5 requires the pier length to be Increased to 40 feet. .. 

. - . ' . . -

A15.2.3.1 _Dlspeirslon. Typ~,s. <;>f boat slips are based on thir size of the boat slips; whe~e; single berths or double 
berths, shallow water or de¢p water, transient or longer~terl'T\. lease~ covered or uncovered, a~d wheth~r sl\ps a~e 
equipped with ff\!atures such as telephone, water, elec;trlc:lty an.d ·cable ~o.nn~ctlons. The term boat slip Is Intended 
to cover any pier area where recreation al boats embark or disembark,. u!"less ,classlfle.d as a launchramp board In~ 
pier. For example, a fuel pier may contain boat slips, and this type of short term slip would be Included In · 
determining compliance with 15.2.3.1. · . · . 

A15.2.4 Boarding Piers at Boa~ Laun.ch Ramps. The following two examples apply to a boat launch ramp . 
boarding pier. • · · · 

1374 
http://www.access-board.gov/adaag/htinl/adaag.htm 

9/3/2008 



ADA Accessibility Guidelines Page 93 of 98 

Example 1. A chain of floats Is provided on a launch ramp to be used as a boarding pier which Is required to be · 
accessible by 15.2.4. At high water, the entire chain Is floating and a transition plate connects the first float to the 

-

surface of the launch ramp. As the water level decreases, segments of the chalri end up resting on the launch ramp 
urface, matching the slope of the launch ramp. As water levels drop, segments function also as gangways because 
ne end of a segment Is resting on the launch ramp surface and the other end Is connecting to another· floating 

segment In the.chain. 

Under ADAAG 4.1.2(2), an accessible route must serve the last float because lt would function as the boarding pier 
at the lowest water level. Under exception 3 In 15.2.4, each float Is not required to comply with ADAAG 4.8, but 
must meet all other requirements In ADAAG 4.3, unless exempted by exception 1 In 15.2.4. In this example, 
because the entire chain :also functions as a boarding pier, the entire chain must comply with the requirements of 
15.2.5, Including ·the 60-lnch minimum clear pier width provision. · 

Example 2. A non-floating boarding pier supported by plies divides a launching area Into two launch ramps and Is 
required to be accessible. Under ADAAG 4.1.2(2), an accessible route must connect the boarding pier with other 
accessible buildings, facllltles, elements, and spaces on the site. Although the boarding pier Is located within a 
launch ramp, because the pier Is not a floating pier or a skid pier, none of the exceptions In 15.2.4 apply. To comply 
with ADAAG 4.3, either the accessible route must run down the launch ramp or the fixed boarding pier could be 
relocated to the side of the two launch ramps. The second option leaves the slope of the launch ramps unchanged, 
because the accessible route runs outside the launch ramps. 

A15.2.4.1 Boarding Pier Clearances. The guidelines do not establish a minimum length for accessible boarding 
piers at boat launch ramps. The accessible boarding pier would have a length which Is at least equal to other 
boarding piers provided at the faclllty. If no other boarding pier Is provided, the pier would have a length equal to 
what would have been provided If no access requirements applied. The entire length of accessible boarding piers 
would be required to comply with the same technical provisions that apply to accessible boat slips. For example, at a 
launch ramp; If a 20-foot long accessible boarding pier Is provided, the entire 20 feet must comply with the pier 
clearance requirements In 15.2.5. Likewise, If a 60-foot long accessible boarding pier Is provided, the pier clearance 
requirements In 15 .2 .5 would apply to the entire 60 feet. 

, ·: A15.2.S Accesslble Boat Slips, Although,the minimum width of the clear pier space Is 60 Inches, It Is 
·a_ecommended that piers be wider than 60 Inches to Improve the safety for persons with disabilities, particularly on 
9oatlng piers. . · . 

A.1s.2.s.i Clearances, Exception 3. Where the conditions In exception 3 are satisfied,. existing facllltles are only 
required to have one accessible boat slip with a pier clearance which runs the length of the slip. All other accessible 
slips are allowed to have the required pier clearance at the head of the slip. Under this exception, at piers with 
perpendicular boat slips, the·wldth of most "finger piers" will remain unchanged. However, where mooring systems 
for floating piers are replaced as part of pier alteration projects, an opportunity may exist for Increasing 
accessibility. Piers may be reconfigured to allow an Increase In the number of wider finger piers, and serve as 
accessible boat slips. · 

A.15.3 Fishing Piers and Platforms.· 

A15.3.2 Accessible Route, Exception 2. For example, to provide access to an accessible floating fishing pier, a 
gangway Is used. The vertical ·distance Is 60 Inches between· the elevation that the gangway departs the landslde 
connection and the elevation of the pier surface at the lowest water level. Exception 2 permits the use of a gangway 
at least 30 feet long; or a. series of connecting· gangways with a total length of at least 30 feet. The length of 
transition plates would not be Included In determining If the gangway(s) meet the requirements of the exception. 

A1S.3.3.1 Edge Protec:i:ion, Edge protection Is required only where railings, guards, or handrails are provided on a 
· fishing pier or platform. Edge protection will prevent wheelchairs or other mobility devices from slipping off the 
fishing pier or platform. Extending the deck of the fishing pier or platform 12 Inches where the 34-lnch high ralllng Is 
provided Is an alternative design, permitting Individuals using a wheelchair or. other moblllty device to pull Into a 
clear space and move beyond the face of the railing. In such a design, edge .protection Is not required. 

A1S.3.3.3 Dispersion. Portions of the ralllngs that are lowered to provide fishing opportunities for persons with 
. dlsabllltles must be located In ·a varlecy of locations on the fishing pier or platform to give people a variety of 
locations to fish. Different fishing locations may provide varying water depths, shade (at certain times of the day), 

.egetatlon, and proximity to the shoreline or bank. 

·. A15.4 Golf. . 
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A15.4.2 Accessible Routes. The accessible route or golf car passage must serve accessible elements. and spaces 
located wlthln·t.he boundary of a golf course. The.48-lnch·mlnlnilim width for the accessllJre'ri>ute ts necessar( to 
ensure passage of a golf car on either the accessible route or the golf car passage. This Is Important where the e 
accessible route Is used to connect the golf car rental area, bag drop areas, practice putting greens, accessible 
practice teeing grounds, course toilet rooms, and course weather shelters. These are areas outside the boundary of 
the golf course, but are areas where an Individual using an adapted golf car may travel. A golf car passage may not 
be substituted for other accessible routes, required by ADAAG 4.1.2, located outside the boundary of the course. For 
example, an accessible route connecting an accessible parking space to the entrance of.a golf course clubhouse Is 
not covered by this provision. 

A15.4.3 Accessible Route - Driving Ranges; Both a stand alone driving range or a driving range next to a golf 
course must provide an accessible route or golf car passage.that connect:S accesslble .. teelng stations with accessible 
parking spaces. The accessible route must be a minimum width of 48 Inches; 60 Inches If handrails are provided. 
The additional width permits the use of a golf car on the accessible route. Providing a golf car passage will permit a 
person that uses.a golf car to practice driving a golf ball from the same position and stance used when playing the 
game. Addltlonally, the space required for a person using a golf car to enter and maneuver within the teeing · 
stations required to be accessible should be considered. 

A15.5 Miniature Golf. Where possible, providing access to all holes on a miniature golf course is recommended. If 
a course Is designed with the minimum 50 percent accessible holes, designers or operators are encouraged to select 
holes which provide for an equivalent experience to the maximum extent possible. Accessible holes are required to 
be consecutive with one break permltte.d, If the last hole on the course Is In the sequence. 

Afs~s;·3 Accessible R.oubi; \i.there only the minimum so percent of the holes are accessible,' an accessible route 
from the last accessible hole to the course exit or entrance must not require travel back through other holes. In 
some cases, this may require an additional route. Other options lnc:lude Increasing the number of accessible holes In 
a way that llinlts the distance needed to connect the last accessible hole with· the course exit or·entrance. In any 
case, careful· tonslderatlon to the layout of the course Wiii be Important to minimize space impacts. 

The 1-lnch curb for a 32-lnch minimum opening can be located In an area where the ball Is less likely to ricochet. 
Where the accessible route on the hole 1s·provlded, steeper slopes are permitted for a llmlted'dlstance. A landing or 
level area must separate each of these steeper sloping segments. This will provide a resting area between the 
steeper .segments. 

· A15.5.5 Golf Club Reach Range. Accessible holes on a miniature golf course may be provided with an accessible 
route leading through the hole or with the accessible route next to the hole. Where the accesslble route Is provided 
adjacent to the hole, the route must be located within the golf club reach range. This allows lndlvtduals sufficient 
space and reach to play the game outside ofthe hole. Where possfble, the distance between the level areas and the 
accessible route should be as close as possible, affording more opportlinltles for play. 

A15.6 Play Areas.: 

A15.6.1 General; This section Is to be applied during the design, construction, and alteratlon·ofplay areas for 
children ages 2 and ovt:r. Play areas are the portion of a site where play components·are provided. This section does 
·not apply to other portions of a ·site where elements such as sports fields; picnic. areas, or other·· gathering areas are 
provided. Those areas are addressed by other sections· of ADAAG. Play areas may be located on exterior sites or 
within a building. Where separate play areas are provided within a site for children In specified age groups (e,g:,. 
preschool (ages 2.to 5) and school age (ages 5 to 12)), each play area must comply with this section. Where play 
areas are provided for·the same age group on a site but are geographically separated (e.g., one Is located next to a · 
picnic area and another Is located next to a softball field), they are considered separate play areas and eac~ play 
area must comply with this section. ·· 

A15.6.2 Ground Level Play Components. A ground level play component Is a play component approached and 
exited at the ground level. Examples of ground level play components Include spring rockers, swings, diggers, and 
stand alone slides. When distinguishing- between the dlfferenttypes of ground level ·play components, consider the 
general experience provided by the play component. Examples of different types of experiences Include, but are not 
limited to rocking swinging climbing spinning, and sliding. A spiral slide moiy provide a slightly different. · . ,. 
experlen~e from a' straight silde, but si1d1ng Is the.general experience and.therefore a spiral slide Is not considered a 
different type of play component than .a straight slide. · 

. . . .· 
The number of ground level play components Is not dependent on the number of children who can play on the. play 
component. A large seesaw designed to accommodate ten children at once Is considered one ground level play.· 
component. 
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Where a large play area Includes two or more composite play structures designed for the same age group, the total 
number of elevated play components on all the composite play structures must be added to determine the additional 

-

number and types of ground level play components that must be provided on an accessible route, and the type of 
accessible route (e.g., ramps or transfer systems) that must be provided to the elevated play components. 

. . . . .. 

Ground level play components accessed by children with disabilities must be Integrated· In the play area. Designers 
should consider the optimal layout of ground level play components accessed by children with dlsabllltles to foster 
Interaction and socialization among all children. Grouping all ground level play components accessed by children 
with disabilities In one locatlon Is not considered Integrated. 

AlS.6.3 Elevated Play Comp.onents. Elevated play components are approached above or below grade and are 
part of a composite play structure. A double or triple slide that Is part of a composite play structure Is one elevated 
play component. For purposes of this .section, ramps, transfer.systems, steps, decks, and roofs are not considered 
elevated play components. These elements are generally used to fink other elements on a composite play structure, 
Although soclallzatlon and pretend play can occur on these elements, they are not prlmarlly Intended for play. Some 
play components that are attached to a composite play structure can be approached or exited at the ground level or 
above grade from a platform or deck. For example, a climber attached to a composite play structure can be 
approached or exited at the ground level or above grade from a platform or deck on a composite play structure. Play 
components that are attached to a composite.play structure and can be approa~hed from a platform or deck (e.g., 
climbers and overhead play compon~nts), are considered elevated play co.mponents, .These play components are not 
considered ground level play compohents also, arid do ~(>t'courit toward th~ requirements In 15.6.2 regarding the 
number of ground level play cd'mponents that must'be located on an accessible route. 

AlS.6.4 Accessible Routes. Accessible routes within the boundary of the play area must comply with 15 .. 6.4. 
Accessible routes connecting the play area to parking, drlnkl11g fountains, and other el'ements on· a site must comply 
with 4.3. Accessible routes provide children who use wheelchairs or other mobllify devices the opportunity to access 
play components. Accessible routes should coincide with the general circulation path used within the play area. 
careful placement and consideration of the layout of accessible routes wlll enhance the ablllty of children with 
dlsabllltles to socialize and Interact with other children. · 

·Where posslbfe, designers and operators are enc()uraged to provide wider ground level accessible routes within the 
· Af!lay area or conslde.r designing the entire ground surface tp be ac.ces.s.ible. Providing more accessible s·p···aces will 
w.:nhance the lntegrat.lon of all children within the play area. and provide access to more play components. A . 

maximum slope of 1: 16 Is. required for ground level ramps; however, a .le~ser slope will en.hance a.C:cess fo.r those 
. children who have difficulty negotiating the 1: 16 maximum slope. Handrails are not required on ramps located 

within ground level use zones. · 

Where a stand_-alone slide Is provided, an accessible route must connect the base of the stairs at the entry point, 
and the exit point of the slide. A ramp or transfer system to the top of the slide Is not required. Where a sand box Is 
provided, .an accessible route must connect to the border of the sand box. Accesslblllty to the sand box would be 
enhanced by. providing a transfer system Into the sand. or. by providing a raised sand table with knee clearance 
complying with 15.6.6.3. . 

Elevated accessible routes must con.nect the entry and ... e:f<lt' points of at least 50 percent of elevatep play 
components. Ramps are preferred over transfer systems' since not all children who use wheelchalr5 9~ other mobility 
devices may be able to use or may choose not to use transfer ~ystems. Where ramps connect elevate·d play 
components, the maximum rlsef! of any ramp run Is limited to12 Inches. Where possible, designers and operators are 
encouraged to provide ramps with a lesser slope than the 1:12 maximum. Berms or sculpted dirt may be used to 
provide elevation and ·may be part of an. accessible route tci composite play' structures. · 

Platform lifts complying with 4.11 and applicable State and local'codes are permitted as a part of an accessible 
route. Because lifts must be Independently operable, operators should carefully consider the appropriateness of their 
use In unsupervised settings. . . . · . . . 

AlS.6.S Transfer Systems. Transfer systems are a means of accessing composite play structures. Transfer 
systems generally Include a transfer platform and a series of transfer steps. Children who use wtieeichalrs or other 
mobility devices .transfer from their wheelchair or mobility devices onto, the transfer platform and lift themselves up 
or down the transfer steps and scoot along the decks or platforms to access elevated play components. Some 
children may be unable or may choose not to use transfer systems. Where transfer systems are provided, 
consideration should be given to the distance between the transfer system and the elevated play components. 

A-iovlng between a transfer platform and Cl series of tran.sfer· steps requlr.e.s extensive exertion for so.me children. 
'9fleslgners should minimize the distance between the points where a child transfers from a wheelchair or mobility 

device and where the elevated pl.ay·components are located., Where elevated play components are used to connect 
to another elevated play component In lieu of an accessible route, ·careful consideration should be used In the 
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selection of the play components used for this purpose, Transfer supports are· requlre.d on transfer platfonns and 
transfer steps to assist children when transferring. Some examples of supports Include a repe loop, a loop type 
handle, a slot In the edge of a flat horizontal or vertical member, poles or bars, .or D rings on the comer posts .. 

AlS.6.6 Play Components. Clear floor or ground spaces,· maneuvering spaces, and accessible routes may overlap 
within play areas. A specific location has not been designated for the clear floor or ground spaces or maneuvering 
spaces, except swings, because each play component may require that the spaces be placed In a unique· 1ocatlon. 
Where play components Include a seat or entry point, designs that provide for an unobstructed transfer from a 
wheelchair or other moblllty device are recommended. This wlfl enhance the ablllty of children with disabilities to 
Independently use the play component. . · · 

When designing play compon~nts with manipulative or Interactive features, consider. approprlate.re.ach ranges for 
children seated In wheelchairs. The following table provides guidance on reach ranges for children seated In · 
wheelchairs. These dimensions apply to either forward or side reaches. The reach ranges are appropriate for use 
with those play components that children seated In wheelchairs may access and reach. Where transfer systems 
provide access to elevated play components, the reach· ranges are not appropriate .. 

Children's Reach Ranges 

Where a climber Is located on a gro\,lnd level ac;cesslble route;· some ofthe cli'mbl(lg rings shoLi'ld ·be within the reach . 
ranges. A careful balance of providing access to play components but not ellrrilnatlng the challenge and nature of the 
activity Is encouraged. · 

AlS.6.7 Ground Surfaces. Ground surfaces along clear floor or grou.n.d spaces, mi:meuvering spaces, and 
accessible routes must comply with the ASTM F 1951 Standard Specification for Detennlnatlon of Accesslblllty of 
Surface Systems Under al)~ Around Playground Equipment: The A,5T"1 F 1951 stal)dard 1.s available .from the 
American Society fpr T~rig 11n.~: Matert.als (ASTM), 100 Bar:r Hartio(Drlve, West COnshbhocken, PA 19428~:2959, 
telephone (610)"832~9585. The ASTM F 1951 stari'd.cird may_ be orde'red onllne ff'.c;im ASTM . 
(htto://www.ast'1"·9tci). The ASTM 1951 s~andard d~termlries the accesslblllty ofa s'i.1rface. by me11surlng the 
work required to propel a wheel chair across the surface~ The staridard Includes tests of effort for both straight ahead 
and tu ming movement, using. a force wheel on a rehabllitation wheelchair as the measuring· device. i'o me.et the 
standard, the force required must be less than that required to propel the wheelchair up a ramp with a 1: 14 slope. 
When evaluating ground surfaces, operators should request Information about compliance with the ASTM F 1951 
standard. · 

Ground surfaces must be Inspected and maintained regularly and frequently to ensure continued c;o111pllance with 
.the ASTM F 1951 standard. The type of surface material selected and play area use levels will determine the .. · 
.frequency of ln.spectlon and maintenance .activities, · 

When using a combination of surface materials, careful design Is necessary to provide appropriate transitions 
between the surfaces. Where a rubber surfa.ce Is Installed on .top of asphalt to prol(lde Impact attenµatton, the edges 
of the rubber surface· may create a change In level between ·t.he ·adjolrilrig ground surfaces. 'f'lhere ttie change In 
level Is greater than .112 Inch, a sloped surface with a maximum slope of 1:p inLis(be pr~vlded. Prod\,lcts are 
commercially available that provide a 1 :12 slope· at transitions. Transitions are also neces.sary'where the 
combination of· surface materials Include loose fill praducts. Where edging ls used to prevent the loose· surface from 
moving onto the firmer surface, the edging may create a tripping hazard. Where possible, the transition should be 
designed to allow for a smooth and gradual transition between the two s_urfaces. · 

A15.7 Exercise Equipment and Machines, Bowling Lanes, and Shooting Facilities. 

A15. 7 .2 Exercise Eqi,ilpment and Machines. Fitness f8cilltles ofte~ provide a range of choices of)>Eerclse ·. 
equipment. At least orie of each tYpe o(ex~rclse equipment and mat:h,lne _mu.st be .s~.rved by an accessll:Jle rou~e •. 
Most strength traJrilng equipment and machines are consldere~ different typ_es. For. exam111,~, a bench pres,s m~c:hlne 
Is considered a different cype than a biceps curl ina~hlr\E!. _The requlrem,e_11t for j:l.rovld,ln11 access to each type Is 
Intended to cover the variety of strength tial_nlng machines. Where' o_pera,tor5 provide ~. plceps curl mjlchln~ an,~ free 
weights, both are required to meet the prov\sloi:i_~ !i'I this section, ev.erfthC!ullh an lndlvldlJal may be able to work on 
their biceps through both types cif equ111ment •. Where the,E!)(erclse E!q~tpme~,t an9 machines proylded are pnly . 
different In that different inanl.Jfacturers provide them, only one of each type of rnachln~_ls rl!qulred to meet these 
guidelines. For _example, where tWo ·bench press machines. are provided and eacti Is manufcli::tured by a dl~erent 
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company, only one Is required to comply. 

Similarly, there are many types of cardiovascular exe.rclse machines, such as stationary bicycles, rowing machines, 
~talr climbers, and treadmills. Each machine provides a cardiovascular exercise and Is considered a different type for 
9;;urposes of these guidelines. · . · 

One clear floor or ground space Is permitted to be shared between two pieces of exercise equipment. Designers 
should carefully consider layout options to maximize space such as connecting ends of the row and center aisle 
spaces. 

The position of the clear floor space may vary greatly depending on the use of the equipment or machine. For 
example, to make a shoulder press accesslble, clear floor space next to the seat would be appropriate to allow for 
transfer. Clear floor space for a bench press machine designed for use by an Individual seated In a wheelchair, 
however, will mostllkely be centered on the operating mechanisms. 

Designers and operators are encouraged to select exercise equipment and machines that provide fitness 
opportunities for persons with lower body extremity dlsabllltles. Upper body exercise equipment and machines that 
offer either cardiovascular or strength training will enhance fitness opportunities for persons with dlsabllltles from a 
wheelchair or niobillty device. Examples Include: equipment or machines that provide arm ergometry, free· weights, 
and weighted pulley systems that are usable from a wheelchair or moblllty device. 

A15.7.4 Shooting Facllltles. Examples of different types of firing positions Include, but are not llmlted to: 
· posltlOris'havlng different admission prices, positions with or without' weather covering or llghtlng, and p·osltlons 
supporting different shooting events such as argon, muzzle loading rifle, small bore rifle, high power rifle, bull's eye 
pistol, action pistol, silhouette, trap, skeet, and archery (bow and crossbow). 

AlS.8 Swimming Pools, Wading Pools, and Spas. 

A15.8.2 Swimming Pools. Where more than one means of access Is provided Into the water, It Is recommended 
that the means be different. Providing different means of access will better serve the varying needs of people with 

. · dlsabilltles In getting Into and out of a swl.mmlng pool. It Is also recommended that where two -0r more means of 
a;;;ccess are provided, they not be provided. In the same location In the pool. Different locations will provide Increased 
~ptlons for entry and exit, especially In larger pools. 

· A15.8.2 Swimming Pools, Exception 1. Pool walls at diving areas and areas along pool walls where there Is no 
pool entry because of landscaping or adjacent structures should be counted when determining the number of 
accessible means of entry required. · 

A15.8.S Pool Lifts. There are a variety of seats available on pool lifts ranging from sling seats to those that are 
preformed or molded. Pool lift seats with backs will enable a larger population of persons with dlsabllltles to use the 
lift. Pool llft seats that consist of materials that resist corrosion and provide a firm base to transfer will be usable by 
a wider range of people with dlsabllltles. Addltlonal options such as armrests, head rests, seat belts, and leg support 

--WIU-erihance .. accesslblllty and better accommodate people with a wide range of dlsabllltles. 

A1S.8.S.6 Footrests and Armrests. Footrests are encouraged on lifts used In larger spas, where the foot well 
water depth Is 34 Inches or greater. Providing footrests, especially ones that support the entire foot, will facllltate 
safe and Independent transfers by a larger population of persons with dlsabllitles. · 

A15.8.S.7 Operation. Pool lifts niust be capable of unassisted operation from both the deck and water levels. This 
will permit a person to call the pool llft when the pool lift Is In the opposite position. It Is extremely Important for a 
person who Is swimming alone to be able to call the pool lift when It Is In the up position so he or she will not be 
stranded In the water for extended periods of time awaiting assistance. The requirement for a pool lift to be 
Independently operable does not preclude assistance from being provided. 

A15.8.S.9 Lifting Capacity, Single person pool lifts must be capable of supporting a minimum weight of 300 
pounds and sustaining a static load of at least one and a half times the rated load. Pool lifts should be provided that 
meet the needs of the population It Is serving. Providing a pool II~ with a weight capacity greater than 300 pounds 
may be advisable. · 

,AA1s.8.6.1 Sloped Entries. Personal wheelchairs and moblllty devices may not be appropriate for submerging In 
'W'water. Some may have batteries, motors, and electrical systems that when submerged In water may cause damage 

to the personal mobility device or wheelchair or may contaminate the pool water. Providing an aquatic wheelchair 
made of non-corrosive materials and designed for access Into the water will protect the water from contamination 
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and avoid damage to personal wheelchairs or other moblllty aids. 

A15.8.6•3 Handrails. Handrails on both sides of a sloped entry provides stability to both persons with moblllty 
Impairments and persons using wheelchairs. For safety reasons, a single handrail ls permitted on sloped entrle5 
provided at wave action pools, leisure rivers, sand bottom pools, and other pools where user access Is limited to one 
area. 

A15.8.8.4 Transfer Steps. Where possible, the height of the transfer step should be as minima I as poss Ible. This 
.wm decrease the distance an Individual Is required to lift up or move down to reach the riext step to gain access. 

A15.8.8.7 Grab Bars. Pool operators have the choice of providing a grab bar' on one side of each step 'and transfer 
platform or a continuous grab bar on one side serving each transfer step and the transfer platform. If provided on 
each step, the top of the gripping surface must be 4 to 6 Inches above each step. Where a continuous grab bar Is 
provided, the top of the gripping surface must be 4 to 6 Inches above the step nosing. Each type has Its advantages;· 
A continuous handrail allows the person that Is transferring to maintain a constant grip on the handrail while moving 
up or down the transfer steps. Grab bars provided on each step provide the gripping surface parallel to each step 
rather than on a diagonal. 

A15.8.10 Water Play Components. Personal wheelchairs and mobility devices may· not be appropriate for 
submerging In wat~r when accessing play components located In water. Some may have batteries, motors, and 
electrical systems that when submerged In water may cause damage to the personal mobility device or wheelchair 
or may contamlnoite the water. Providing an aquatic wheel.chair made __ of_ non-corrosive materials .and designed for 
access Into the woiter will protect the water from contamination anij avoid damage to personal wheelchairs. 

Table oL~Qllliul.h-
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DSA 

California Department of General Services · Division of the State Architect · Regulations 

DSA - 2008 CALIFORNIA ACCESS COMPLIANCE 
REFERENCE MANUAL 

Introduction 

Section 2 - Regulations: The Califomla Code of Regulations (CCR) is the official 
compilation a11d P\.IQllcat!qn of the regiJJ~on~ adopted, am,en9ed or riaPe!!lec! '.by state. 
agencies. The CCR C:OnsistS of 28 titles; Title 24, the Calffomla Building· Standards 
Code, serves as the basis for the design and construction ofbuildlngs in California. The -
regulations included In this document are excerpted from Title 24 and include building 
regulations, adopted by DSA, which govern accessibility for persons with disabilities. 

Regulations _ 
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8. If located on a curve, the sides of the ramp need not be parallel, but the minimum width of the ramp shall be 4 feet 
(1219 mm). · 

9. 7119 ramp shall have a 12 Inch wide (305 mm) border with 114 /nch (8 mm) grooves approximately 314 Inch (19 mm) 
on oenter. See grooving detail, Figure 11 B-20 D, Case H. 

SECTION 11288 
PEDESTRIAN GRADE SEPARA noN (OVERPASSES AND UNDERPASSES) . 

. . . . . . ' 

Pedestrian ramps on pedestrian grade separations shall comply with th~ requirements of Sectl'?n 11338. 5 for ramps. 
~-· . •:" 

Cross slopes of walking surfaces shall be the minimum possible and shall not exceed 114 inch (6 mm) per ;oot 
(2.083-parcant gradient). The slope of any appreciably warped walking surface shall not exceed 1 unit vertical in 12 
units horizontal (8.33-pe~nt slope) In any direction. Where pedestrian grade s_eparations cross streets or olher 
vehicular traffic ways, and where a street level crossing can reasonably and safely tie used bypei'Sons with physical 
disabilities, there shall be provided conforming curb ramps and a usable pathway. 

Exceptions: 
1. LIV/Jen the grade dlfferenttal of the walking surface of a pedestrian grads separation exoeeds 14 ~t (4267.mm)due to 

required height clearance and grade conditions, an cl the enforcing agency finds that because ci( fig~r-of-)!VllY res,trl,cllons, 
topography or natural barriers, whee/chair sccesslbll/ty or equivalent facl/ltetion !Nould create an iJtife~~~[(a.ble_ hard$hlp, 
such acce.ss/blllty need not be pi:ovldad. However, the requirements In these regulations re/sting to other typiis of mobility 
shall be comp/lad with. · · 

2. For existing fac/111/es, this section shall not apply where, due to legs/ or phys/cal constraints, the site r;i_f Iha p_ro]eclwtll not 
· allow compflsnce with these regulations or aqulvslent fBcl/ltal/On without creating an unreasonable haidshlp. See Seel/on 

109.1.5. 

SECTION 11298 
ACCESSiEit.:.E PARKJNG REQUIREif: •··.· 

11~98.1 General. Each lot or parking:s(ructili'S where parking is provided for the public as cliatits, guests or 
employees, shall provide accessible parking as required by this section. Accessible parking spaces serving a particular 
building shall ba located on the shortest accessible route of travel (complying with· Section 11148. 1:2)from adjacent 
parking to an accessible entrance. In parking facil/ties that do not serve a particular building, accessible parking shall 
be located on the shortest accessible route of travel to an accessible pedestrian entrance of the parking facil/ty. In 
buildings with 'lnultlple acce.sslQ!~,ent'ninces with adjacent pai'klng, accessible parking Mfii.ces she.I~ be c11iiipi3r8ed and 
located closest to tha accessible entrances. Tab/a .. 11 B-6 establishes the number of accessible parking spaces 
required. 

11298.2 Medical C~re Oiitpaile~t Far:llliie1fAt facll/ties providing T;iadica/care ~"rid. oth~r s~rvlces fcifpersoris· with 
mobility impairments, parking spaces complying with this sect/on shall be provided In accordance with Table 11 B-6 
except as follows: 

1._ Outpatient units and facllltlas • .Ten percent of ttie tots/number of parking spaces provided serve each 
such outpatient unit or faclllty. 

2. Units and facilities that speclallze in treatment or se~ices f~r p·ersons with moblllty lmp~lrments. 
Twenty percent of the total number of parking spaces provided serifs each such unit or facility. . _ 
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TABLE 118-6 
SPACES REQUIRED. 

. d Establishes the number of accessible parkina soaces reawre . 
TOTAL NUMBER OF PARKING .SPACES MINIMUM REQUIRED 

IN LOT OR GARAGE NUMBER OF SPACES 
1-25 1 

28'50 2 
51-75 3 
76-100 4 

101-150 5 
151-200 6 
201-300 7 
301-400 8 
401-500 9 

501-1,000 . 
1 001 end over -

"Two percent of total. 
""Twenty plus one for eech 100, or free/ion over 1,001. 

11298.3 Parking space size. Accessible parking spaces shall be located as near as practical to a primary entrance 
and shall be sized as follows: · · 

1. Dimensions. Where single spaces are. provided, they shall be 14 feet (4267 mm) wide and lined to 
provide a 9-foot (2743 mm) parking area and a 5-foot (1524 mm) loading and unloading access aisle on 
the passenger side of the vehicle. When more than one space is provided in lieu of providing a 14-foot
wide (4267 mm) space for each parking space, two spaces can be provided within a 23-foot-wide (7010 

· mm) area lined to provide a 9-focit (2743 nini)parking area· on each side of e 5-focit (1524 mni) loading 
and unloading access aisle in the center. The loading and unloading access aisle shall be marked by a 
border painted blue. Within the blue border, hatched lines a maximum of 36 inches (914 mm) on center 
shall be painted a color contrasting with the parking surface, preferably blue or white. ·See Figure 118-
18A. Parking access aisles shall be part of an· accessible route of travel (compljting with Section 
11148. 1. 2) to the building or facility entrance. Parked vehicle overhangs shall not reduce the clear width of 
a.n accessible rciute. The minimum length of each parkint;{space shall be 18 feet(5486 mm). The words 
NO PARKING shall be painted on the ground within each five-foot (1524 mm) loading and unloading 
access aisle. This notice shall be painted in white letters no less than 12 inches (305. mm) high and 
located so that it is visible to traffic enforcement officials. See Figures 118-18A, 118-188and118-18C. 

2. Van space(s). One in every eight accesslb/13 ~paces, but not less than one, shall be served by a loading 
and unloading access aisle 96 inches (2438 mm) wide minimum placed on the side opposite the driver's 
side when the vehicle is going forward into the parking space and shall be designated van accessible as 
required by Section 11298.4. All such spapes may be grouped on orie level of a parking stfiJcture; The 
lo~ding and unloading access aisle shall be marked bj a bortfer painted blue. Within the 'blue border, 
hatched lines a maximum of 36 inches (914 mm) on center shall be painted a color contrasting with the 
parking surface; preferably blue orwhlt13. The.words NO PARKING shall b13 painted on the giuiind within 
each eight-foot (2438 mm) loading and unloading access ai~/e. This no'tice shall be painted in white letters 
no Jess than 12 inches (305 mm) high and located so that it is visible to traffic enforcement officials. See 
Figures 118-18A, {18-18B and 118~18C. . . . . . . 

3. Arrangement of parking space. In each parking area, a bumper or curb shall be provided and located to 
prevent encroachment of cars over the requf~cf widtfl of walkways. Also, the space shall be so located 
that persons with disabilities are, n.°"t ccimp~l/(3d tr;> wheelor.weJk behincj parked cars other than their own. 
Pedestrian ways which are accessible to persons with disabilities shall be provided from each such 
parking space to relafEjd facilitie~, including e<U.rb cuts or ramps as needed. Ramps shall.not ercroaqh into 
any accessible parking space or the adjace,nt access ai.sle. The maximum cross slope in any direction of 
an accessible parking space and adjacent access aisle shall not exceed 2 percent. 

Exceptions: See Figures 11B-18A through 11B-18C. 
1. Where the enforcing agency determines that complience with eny regulation of this sac/ion would creete an 

unraesonabls hardship, a varfencs or waiver may be grented when equivalent fecl/lta/fon Is provided. 

2. Parking speces mey be provided which would raqulra e person with e dlssbllity lo wheel or walk behind other then 
eccesslbla parking spaces when ths enforcing agency determines thet comp/lance with these regulations or 
providing equivalent fecllitetlon would craste en unrassonable herdship. Sae Section 109.1.5. 
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4. Slope of parking space. Surface slopes of accessible parking spaces shall be the minimum possible and 
shall not exceed one unit vertical to 50 units horizontal (2-percent slope) in any direction. 

11298.4 Identification of parking spaces for off-street parking facllltles. Each parking space reserved for pers_ons 
with disabilities shall be identified by a taflectorized sign permanently posted immediately adjacent to and visible from 
each stall or space, consisting of the lnfemational Symbol of Accessibility In white on dark blue background. The sign 
shall not be smaller than 70 square inches (4516 mm2

) in area and, when in a path of travel, shall be posted at a 
minimum height of 80 inches (2032 mm) from the bottom of the sign to the parking space finished grade. Signs may 
a/so be centered on the wall at the interior end of the parking space. An additional sign or additional language below 
the symbol of accessibility shall state "Minimum Fine $250". Spaces complying with Section 11298. 3, Item 2 shall 
have an additional sign stating "Van-Accessible" mounted below the symbol of acr;:essibility. Signs Identifying 
accessible parking spaces shall be located so they cannot be obscured by a vehicle. parked In the space. 

An additional sign shall also be posted in a conspicuous place at each entrance to off_-street parking facilities, or 
immediately adjacent to and visible from each stall or space. The sign shall not be less than 17 inches by 22 inches 
(432 mm by 559 mm) in size with lettering not less than 1 inch (25 mm) in height, which clearly and conspicuously 
states the following: 

"Unauthorized vehicles parked in designated accessible spaces not displaying distlnguisf!ing placards or license 
plates issued for persons with disabilities may be towed away at owner's expanse. Towed vehicles may be 
raclaimed et .. . . or by telephoning_· ....... _ .. -"-------

Blank spaces are to be filled In with appropriate information as a permanent part of the sign. 

In acJ.dltion to the above requirements, the surface of eacti accessible parking space or stall shall have a surface 
identification duplicating aither of the following schemes: 

1, By outllning or painting.the stall or space. in blue and outlining on the ground in the stall or space in white 
or suitable contrasting color a profile view depicting a wheelchair with occupant; or 

2. By outiining a profile view of a wheelchair with occupant in white on blue background. The profile view 
shall be .. Jocated so that it is visible to a traffic enforcement officer when a vehicle is properly parked in the 
spa~e and shall be 36 Inches high by 36 Inches wide (914 mm by 914 mm). See Figures 11 B-1 BA through 
11B-18C. 

SECTION 11308 
PARKiN.G STRUCTURES 

All entrances to and vertical clearances within parking structures shall have a minimum vertical clearance of B feet 2 
inches (2489 mm) where ~qu!~c.1_ f°.r accessibility ~o a~cess/ble parkin_g spaces. · 

Exceptlcm11: . . 
1. Where tha enforcing agency determ}nas th11t r:ompllance with Section 11308 would create an unreasonable hardship, an 

exception may ba granted when equivalent facilitation Is provided. 

2. . This section shall not apply to existing bulldlngs where the enfor?ng agency determines that, due to legal or physical 
· constraints, compllance with thasa regulations oraqulvalantfaci//tat1on would create an unreasonable hardship. Sae Sec~on 
109.1.5. . 

· SECTION 11318 . 
PASSENGE~ DROP-OFFii .. ND LOADING ZONE$ 

11318.1 Location. Whan provided, passenger drop-off and loading zones shall be located on an accessible route of 
travel (complying with Section 1114B.1.2) and shall comply with 1131B.2. 

11318.2 Passenger loading zones. 
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1. General. VVhere provided, one passenger drop-off and loading zone shall provide an access aisle at least 
60 inches (1524 mm) wide and 20 feet (6096 mm) long adjacent and parallel to the vehicle pull-up space. 
Vehicle standing spaces and access aisles shall be /eve/ with surface slopes not exceeding 1:50 (2 
percent) in all directions. If there are curbs between the access aisle and the vehicle pull-up space, a curb 
ramp shall be provided. Each passenger drop-off and loading zone designed for persons with disabilities, 
shall be identified by a reflectorized sign, complying with 1117B. 5. 1 Items 2 and 3, permanently posted 
immediately adjacent to and visible from the passenger drop-off or loading zone stating "Passenger 
Loading Zone Only" and including the lntemational Symbol of Accessibility, in white on dark blue 
background. · · 

2. Verllcal clearance. Provide minimum vertical clearance of 114 inches (2896 mm) at accessible 
passenger loading zones and along at least one vehicle access route to such areas from site entrances 
and exits. 

11318.3 Valet parking. Valet parking facilities shall provide a passenger loading zone complying with Section 1131B.2 
above and shall be located on an accessible route of travel (complying with Section 1114B.1.2) to the entrance of the 
facility .. The parking space requirements of Sections 1129B through 1130B apply to facilities with valet parking. 

11318.4 Bus stop pads and shelters. Sae Section 1121B.2.1. 

SECTION 11328 
OUTDOOR OCCUPANCIES 

"· 11328.1 General. Outdoor occupancies shall be accessible as required in this chapter. See a/so the general 
requirements in Section 1114B.1.1. 

"11328.2 Parks and recreational areas. The following parks and recreational areas shall comply with these e regulations . .. 

· Exceptions: 
1. In existing buildings, when the enforcing agency determines that compliance would craate an unreasonable hardship, a 

variance shall be granted when equivalent facl/ltatfon Is provided. 

2. Where the enforcing agency finds that, In specific areas, the natural environment would be materially damaged by comp/lance 
with these regulations, such araas shall be subject to these regulations only to the extent that such material damage would not 
occur. 

3. Atitomoblle access shall not be provlried or paths of travel shall ·not be maria accessible when the enforcing agency 
'cietennlnes that comp/lance with these rogulatlons would croete an unroasoneble hardship. 

1. Campsites. Campsites, a minimum·of two and no fewer than three for each 10<Jcampsites provided, shall 
be accessible by level path or ramp and shall have travel routes with slopes not exceeding 1 unit vettical 
in 12 units horizontal (8.33-percent slope) to sanitary facilities. Permanent sanitary facilities serving 
campgrounds shell be accessible to wheelchair occupants. 

2. Beaches, picnic areas. Beaches. picnic areas, day-use areas, vista points and similar areas shall be . 
accessible. · · 

3. Sanitary facilities. Sanitary facilities, to the extent that such facilities are provided, each public use area 
that is accessible to wheelchair occupants by automobile, walks or other paths of travel. 

4. Boat docks. Boat docks, fishing piers, etc., shall be accessible. 

5. Perking lots. Parking lots shell be provided with accessible parking spaces and with curb cuts leading to 
all adjacent walks, paths or trails. 

6. Trails and paths. Trails, paths end nature walk areas, or pottions of these, shall be constructed with 
gradients which will permit at least pettial use by wheelchair occupants. Hard surface paths or walks shall 
be provided to serve buildings end other functional areas. · 
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HISTORY NOTE APPENDIX 

California Building Code 
California Code of Regulations, Title.24, Part 2 

For prior history, see the History Note Appendix to the California Building Coda, 2001 Triennial Edition effective 
November 1, 2002. · · 

1. (BSC 01/06, BSC 06/06, DSA•AC 01/06, DSA-AC 02/06, DSA-SS 01/06, DSA-SS 02/06i HCD 04/06, 
. OSHPD 02/06;0SHPD 03/06, OSHPD 04/06, SFM 05/06) Adoption by reference of the 2006 lntemational 
Building Code with necessary state amendments and repeal of the 1997 edition of the Uniform Building 
Code. Filed with the Secretary of State of February 15, 2007 and effective on January 1, 2008. 

. ' ' 

2. Erratum to correct editorial error's in Chapter 1, Section 108.2.1.3: Chapter 1, Section 109.1.2.1. Chapter 2, 
Definitions - Matrix AdoptlcnTable correction. Chapter-4, Section 430 -Article reference change. ·Chapter 
5; Table 503. Chapter 5, Section 507 .3, Chapter 11A, Section 111 OA.2. Chapter 11 A, Figure 11 A-90 and 
11A-9E out of order. Chapter 11A, Section 11218.3.1 (8)(a), Chapter·11A, Section 1124A.3;2,-1. Ghapter 
11A, Section 1143A.4. Chapter 118, .Section 111·18, 1115B.3, 1129B.4, 1133B.4.5.3, 1133B.7.1.3 and 
Figure 11 B-11. Chapter 12, Matrix Adoption Table. Chapter 12, Section 1250.1 and 1250.4. Chapter 15, 
Section 1511.1. Chapter 16A, Section 1614A.1.13. Chapter 17A, Section 1714A.5.2. Chapter 18, Matrix 
Adoption Tables. Chapter 29, Fixture Table 2902.1. Chapter 31, Section 3109.4.4.2 trough 3109.4.4.8. 
Chapter 31A - Clarify reference to Title 8 for provisions. Chapter 35, NFPA 13-02. Appendix Chapte'r'1; 
Section 101.4.2, 101.4.5, 102.6 and 103.3. · 

3. Emergency Standards pertaining to Required Accessible Parking~ (DSA-AC EF 01/08) On May 21, 2008 e 
the Cailfomla Building Standards Commission approved revised regulations proposed by DSA~AC 
Implementing AB. 1531. The revised regulations become effective July 1, 2008 and are contained in 
California Building Code Sections 1129B.3 & 11298.4, and Figures 1_1 B-18A, 11 B-188 & 11 B•18C. 

For Errata and Supplements refer to Callfomia Building sti.lndards Commission at www.bsc.ca,gov 
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COMMONLY ASKED QUESTIONS ABOUT ~SP&S EXPENDITURES 

BUDGET IDENTIFICATION 

Q. Does a college/district need to designate a unique budget identifier code for 
direct excess cost expenditures? · 

A. Yes, each college/district that accepts direct excess cost funding mustcertify through 
fiscal and accounting. repo$.;tha(oi_rect-excess costfunding was expended for the . 
intended purpose of serving/instructing students with disabilities: The most efficient.or 
effective manner to accomplish this objective is to establish a unique budget identifier 
code. (Title 5 section 56074) 

INDIRECT COSTS 

Q. May a,college/dii;;;tr,lct utilize dir;ectexcess cost funding to support\lndirect 
costs (lighting, h~llti~gd!l.!litorlal service,-etc.). 

A;.No, direct excess cost fundir"Jg;was establiahedto provide direct services to students 
with dlisabilities. In no way are these funds.to; be spentJor indirect costs. (Title 5 section 
56068) 

Q. Wti~~ about ,th.e.Jmplications ·Of indirect costs when a college/district offers a 
special clas.s(es)? .. May.indirect-cos.ts be borne by DSP&S special classes? 

. ··.,, ,.'.I·; 

A. Yes,. under these circumstances indirect costs are allowable when calculating Full 
Til'T)e ~quiva!ent Status (FTES) revenue for special classes (Title 5 section 56076). The 
campus/district Chancellors Office approved, non-instructional cost rate may be 
deducted from the averagE! dollars per FTES for both on and off campus classes. These 
funds are designed to pay for indirect costs including those described above. 

: f·.;. ·; .. . . . :· ~' ; :~ . . . 

DIRECT EXCESS COSTS' ..... 

1 OQO Certificated Salaries 
Q. May direct excess cost funding be utilized for DSP&~ certificated (1100-1400) · 
personnel? 

·.'.;"i:. 

A. Yes, all certificated .personnel assigned to DS,P&S positions may be charged for the 
percentage of time assigned to DSP&S. 

2000 .Classifit:id S<:1laries 
Q. May direct excess cost funding be utilized for DSP&S (2100-2400) personnel? 

A. Yes, all classified personnel assigned to DSP&S positions may be charged for the 
percentage of time assigned to DSP&S~ 

Revised July, 2003 
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3000 Employee Benefits 
Q. May direct excess cost funding be utilized for the benefits (3100-3900) paid to 
all DSP&S personnel? 

A. Yes, employee benefits are allowable costs,·proportionate to'the percentage of time 
assigned to DSP&S. · 

4000 Supplies·. and Materials . . 
Q. May direct excess ·cost be· utilized for purchasing supplies and materials 
necessary·for operations· of the DSP&S program? · 

A. Yes, supplies and materials used in the DSP&S program are a legitimate direct 
excess cost expense. 

5000 Other operating Expenses and Services 

. .•-. 

Q. May a college/district hire"additioi'lal'consultanf:pel'Sonnel·to pr6vide 'direct 
. im;tructlon or service to ~ligible students wltl'I disabilities? '· : · · ··;: · · · 

A. Yes, personnel service costs are allowable expehditli'res. It is importahtto remember 
these persorihel must provide direct instruction or service to students with disabilities · 
and these costs must be prorated to the percentage of time employed in DSP&S. ·· 

Q. Many'professional activity ·and staff development opportunities are availaole to 
DSP&S pers-orinel/is :the cost ·for this type of activitY arf'approp'riate·:ana · · · · 
allowable expenditure? 

A. Yes, the Chancellor's Office recognizes the importance of maintaining the currency in 
the profession and allows tor expenditures for travel and conferences for DSP&S staff 
identified in categories 1000-2000 with appropriate advance approval of the college. 

_,, - - '.. ' 

.Q: May campus DSP&S programs use direct excess cost funding to pay for 
individual or campus/program dues and. memberships? · ·· 

. A. No, excess cost funding may not be used for dues or memberships'. These expenses 
~re to be paid by the individual or general campus budget. ;; ~.· 

Q. Occasionally DSP&S departments enter Into instructional or service areas that 
require the purchase of insurance. Are these: expenditures allowed from excess. 
cost funding? ·· ··c . · · 

A. Yes, this type of expenditure is allowable if directly related to the provision of DSP&S 
instruction ot sel'Vice's an'd not otherwise covered by the college/district. · · ~··, ' · · 

Q. Is it legitimate for a campus to bill DSP&S:for·utillties and housekeeping 
services for campus space utilized by the DSP&s:department? . 

Revised July, 2003 
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A. No, under no circumstances are these type of expenditures allowed for existin.g 
campus programs. 

Q. Are costs for legal matters, election campaigns or audit expenses allowable? 

A. No, these costs are not a direct excess cost and are not eligible for reimbursement. 
The.se costs, if authorized, would nee.d to be borne by the campus/district general fund. 

Q. Occasionally other operating expenses for services or administrative 
operations surface. Would this type of expense be allowable? 

A. No, this type of cost must be paid from the campus/district general fund and not from 
direct excess cost funds. · 

6000 Capital Outlay 
·Q. May a college/district use direct excess cost funding for site and site 
improvements? 

A. These costs are not allowable, except for minor architectural barrier removal. There 
is no specific definition of "minor" as regards this issue. 

Q, Are building costs allowed? 

A. No, qnder no circumstance are building costs allowable even if the. new building were 
for exclusive use of DSP&S. 

Q. May DSP&S establish a resource library using direct excess cost funding? 

A. Yes/books or other resource material purchases are allowable provided they are 
directly for the DSP&S "library". Other general/main library expansions or acquisitions 
are not allowed. · ·· 

· Q. Frequently DSP&S departments need to purchase equipment May direct 
excess funding be used for this purpose? 

A. Yes, the purchase of equipment used strictly by disabled students is allowable. In 
addition, purchase of equipment for special classes is allowable provided the minimum 
net apportionment generated by special classes has been expended by DSP&S. 
However, direct excess funding may not be used to purchase administrative equipment 
for staff. 

Q. The sale of surplus items purchased with DSP&S resources causes some 
confusion among college/district personnel. When an item purchased with 
DSP&S resources is sold through a surplus sale must the dollars received for the 
sale be deposited or credited to the DSP&S department? 

Revised July, 2003 3 
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A. Yes, funds received as a result of the sale of equipment purchases with OSP&S · 
funds must be returned to the DSP&S department for use in providing service and 
instruction to students with disabilities. 

7000 Other Outgo 
Q. Are costs associated in the Other category allowable? 
A. No, any costs not previously discussed are not allowable. 

· Revised July, 2003 
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AB 422 Assembly Bill - Bill Analysis 

C:ONCURRENC:S IN SENATE AMENDMENTS 
AB 422 !Steinberg) 
A• Amended June 30, 1999 
Majority vote 

ASSEMBLY! 73-4 (May 27. 1999) SENATE~ 

21-0 <auauet 23 1999) 

original Ccmmittee Reference: HIGHER ED. 

S!JMMARY Requires publisher• and producer• ot instructional 
materials for students attending the University of California 
IUCI , the California State University (CSU) or CAlifornia 
community colleges (CCCeJto provide the material, at no coat, in 
an electronic format for uee by disllbled students. 

The Senate Afnendmente1 

l)Refine the definition of "instructional material and 
materials, a "printed instructional material and materials, n 

and 0 nonprinted instructional material and materials" which 
are subject to electronic format for disabled students and 
have been requested by the instructor at a poeteeccndary 
ioetitution. · 

2)Require publishers to provide instructional materials in ASCII 
text, in order to preserve as much of the structural integrity 
of the printed inetructional materials as possible, in the 
event publishers and universities and/or colleges fail to 
reach an agreement on the best way to provide materials in an 
electronic format. 

- EXISTING LAW 

,..., l)Req\Jires UC, CSU, and ceca to provide full and complete acces• 
to all services, instruction, and materials to those with 
disabilities, including aecees to transcription services for 
Braille and printed materials. 

2) Requiree that the appropriate funding commitments be: made to 
secure access for those with disabilities. 

J)Requiree that publishers of textbooks and other instructional 
materials offered for aale to K ~12 school districts meet 
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certain conditions in order for those materials to be used in 
the classroom. Furthermore, publishers must allow schools to 
transcribe, reproduce and distribute instructional materials 
in formats for pupil• with visual impairments. 

AS PASSBQ BX '11m ASQMBLY , this bill• 

l)Required publishers and producers of textbooks and other 
printed instructional materials to provide an electronic 
version of the material so it can.be easily transcribed or 
converted for persons with vision impairments or other like 
dieabilitieB when those materials are required as part of a 
course or study in a class at the uc, the CSU or ceca. 

2)De.:fined ntnatructional materials• and 11 specialized format.• 

J)Ensured certain copyright protections are in place by putting 
the burden on colleges and universities to ensure precautions 
exist t~ avoid students duplicating in an inappropriate 
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manner. 

4)Allowed the Chancellor of ceca, the Chancellor of CSU, and the 
President of UC to create centralized ceritere to take the lead 
in dispersing the materials to various ca~aea and students 
in order to limit the disbursement of material and enhance the 
protection of various copyright laws. 

FISCAL EFFECT t Potential minor General FUnd savings, probably 
lees than $1QO,OOC, to ceca, UC, and CSU, to the extent that the 
uee o! the electronic varsicne of inetructional materials 
reduces tbe cost to transcribe or convert materials for disabled 
students. -

COMMENTS 1 Technology has been develoPed whereby vi eua 1 lf 
impaired persons can access textbooks and other college reading 
material by adopting programe for Braille conversion and other 
audio fot'1M.ts. In many instances, software programs have been 
writ.tan whereby if the text of a document is scanned or 
transferred electronically, it can be read aloud to a visually 
impaired ueer. 

Public colleges and universities make available the 
instructional materials in a format for the visually impaired, 
but oftentimes these materials muet be ~manuallyM in -putted in 

[J 

order to tlave them converted appropriately. This is a time 
consuming and expensive proceee. A way to expedite this process 
and reduce coat& ia to have the materials available in easily 
readable electronic format. 

This bill has Deen amended several times, including aenate 
amendments. to beet define and protect publishers from having 
their work •piratedM or misused in a manner, yet still meet the 
objectives of getting materials in the hands of DOD ·traditional, 
disabled students. 

Analyeig Prepared by 
Jl9-202l 

Paul A. Smith / HIGllBR ED. I 1916) 

FN1 
0002487 
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