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ITEM 11
TEST CLAIM
_—— FINAL STAFF ANALYSIS. —==="""—~
P D2t

Jucation Code Sections 44110 é@l 487160 - 87164 \

T—— ____ Statutes.2000-Chiapter 531
Statutes 2001, Chapter 159
Statutes 2001, Chapter 416
Statutes 2002, Chagpter 81

Reporting Improper Governmental Activities (02-TC-24)
San Juan Unified School District and Santa Monica Community College District, Claimants

EXECUTIVE SUMMARY
Background

This test claim addresses the procedures used to protect kindergarten through 12 grade (K-12)
and community college employees and applicants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or
applicant for employment who has disclosed improper governmental activity of the employer.

In these circumstances, the test claim statutes, allow K-12 and community college employees or
applicants for employment to file a complaint with local law enforcement agencies. Supervisors,
administrators, or employers that have been found to have engaged in retaliatory or coercive

activities are subject to disciplinary actions, civil apd crimin 'abi,l')t‘ie , and pupitive d ._a'_%e
In any civil action or administrative proceeding'fﬁgl"ﬁ%%lh rdeldy ?’M% v\}hﬁ al
employee or applicant Tor employment can show by a prependerance of evidence that the
employee or applicant’s whistleblowing was a contributing factor in the supervisor,
administrator, cr employer’s alleged actions. The supervisor, administrator, or employer then
must show by clear and convincing evidence that his/her actions were taken for legitimate and
independent reasons. Community college employees and applicants for employment are
provided the additional protection of being allowed to file their complaint with the State
Personnel Board, which then must conduct a hearing or investigation to investigale and remedy
these complaints.

Claimants contend that the test claim statutes impose new requirements on K-12 school districts
and community college districts resulting in increased costs. These new requirements include:
(1) establishing policies and procedures; (2) receiving, filing, and maintaining written
complaints; (3)investigating or cooperating with law enforcement investigations; (4) disciplining
employees, officers, or administrators found to have engaged in retaliatory activities; (5)
responding, appearing and defending in any civil action; and (6) paying any court ordered
damages. In addition, claimants assert that the test claim statutes impose activities on
community college districts associated with a State Personnel Board hearing or investigation
initiated by a community college employee or applicant for employment. As a result, claimants
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assert the test claim statutes constitute a reimbursable state-mandated program within the
meaning of article XIII B, section § of the California Constitution.

The California Community Colleges, Chancellor’s Office (Chancellor’s Office) asserts that
claimants are possibly entitled to reimbursement for activities associated with the State Perscnnel
Board hearings and orders made in the course of those hearings, because prior to the enactment
of the test claim statutes there was no requirement for a State Personnel Board hearing in
community college whistleblower cases.

The Department of Finance (Finance) argues that the test claim statutes do not constitute a
reimbursable state-mandated program for the following reasons: (1) the language of the test
claim statutes do not require the activities claimed; (2) the activities do not constitute a new
program or higher level of service, as they were required by existing law; and (3) collective
bargaining agreements are entered into voluntarily, and therefore, “any resulting costs incurred
by the district for activities which exceed those required by the Education Code would be
voluntary and are not reimbursable.”

Staff Findings

Staff finds that the plain language of Education Code sections 44110 — 44114 does not legally or
practically compel K-12 school districts to engage in any state-mandated activities, and thus,
these statutes do not constitute a state-mandated program subject to article XIII B, section 6 of
the California Constitution.

However, in regard to community college employees and applicants for employment, staff finds
that Education Code section 87164 imposes reimbursable state-mandated activities upon
community college districts relating to the State Personnel Board hearings required by Education
Code section 87164,

Conclusion

Staff concludes that Education Code section 87164, subdivisien (f), as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (c¢)(2), as added and amended by Statutes 2002,
chapter 81, constitutes a reimbursable state-mandated program on community college districts
within the meaning of article XIII B, section 6 of the California Constitution, and Government
Code section 17514, for the following specific new activities when an employee or applicant for
employment files a complaint with the State Personnel Board:

¢ Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response 1o the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,

subd. ()} 1)).

o Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

e Beginning January 1, 2002, if the State Personnel Board finds that a supervisor, ‘
community college administrater, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
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copy of the State Personnel Board’s decision in that individual’s official personnel file

o (Ed. Code, § 87164, subd. ().

Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated

activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
California Constitution.

Any other test claim statute and allegation not specifically approved above, does not impose a
reimbursable state-mandated program subject to article XI1I B, section 6 of the California
Constitution,

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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STAFF ANALYSIS

Claimants

San Juan Unified School District and Santa Monica Community College District

Chronology

06/05/03 Claimants, San Juan Unified School District and Santa Monica
Community College District, file test claim with the Commission on State
Mandates (Commission)

06/19/03 Commission staff issues completeness letter and requests comments

07/08/03 The California Community Colleges, Chancellor’s Office {Chancellor’s
Office) and the Department of Finance (Finance) request extensions of
time for comments

07/08/03 Commission staff grants extension of time for comments to
August 18,2003

09/08/03 The Attorney General, on behalf of Finance, requests an extension of time
for comments

09/09/03 . Commission staff grants extension of time for comments to
October 8, 2003

10/23/03 The Attorney General, on behalf of Finance, requests an extension of time
for comments

10/24/03 Commission staff grants extension of time for comments to Q
December 18, 2003

10/31/03 Finance requests an extension of time for comments

11/07/03 Commission staff grants extension of time for comments to
February 7, 2004

02/18/04 Finance requests an extension of fime for comments

02/18/04 Commission staff grants extension of time for comments to May 18, 2004

03/16/04 The Chancellor’s Office files comments to the test claim

04/05/04 Claimants file response to comments by the Chancellor’s Office

06/14/04 Finance requests an extension of time for comments

06/14/04 Commission staff grants extension of time for comments to

"~ August 9, 2004

09/09/04 Finance requests an extension of time for comments

09/14/04 Commission staff grants extension of time for comments to
December 9, 2004

09/24/04 The Attorney General requests to be removed from the test claim mailing
list

4 Test Claim 02-TC-24, Final Staff Analysis




12/24/04 Finance requests an extension of time for comments

12/28/04 Commission staff grants extension of time for comments to March 9, 2005
03/15/05 Finance requests an extension of time for comments
03/17/05 Commission staff grants extension of time for comments to June 9, 2005
10/03/05 Commission staff grants extension of time for comments to
December 1, 2005
02/03/06 Finance requests an extension of time for comments
02/07/06 Commission staff grants extension of time for comments to April 3, 2006
03/13/07 Finance files comments to the test claim
03/22/07 Commission staff issues request for comments from the State Personnel
Board by April 23, 2007
04/23/07 The State Personnel Board files comments to the test claim
07/24/07 Commission staff issues draft staff analysis
08/14/07 Claimants file response to draft staff analysis
09/14/07 Commission staff issues final staff analysis
Background

This test claim addresses the procedures used to protect kindergarten through 12" grade (K-12)
and community college employecs and applicants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or
applicant for employment who has disclosed improper governmental activity of the employer.

Test Claim Statutes

The legislative intent behind the test claim statutes, Education Code sections 44110 -~ 44114 and
87160 — 87164, as added and amended in 2000, 2001, and 2002, is for K-12 and community
college employees' and applicants for employment to disclose improper governmental activities.
The test claim statutes define “improper governmental activities” as activities by an employee in
the performance of the employee’s official duties, whether within the scope of the employee’s
duties or not, that violates state or federal law or rcgulatlon or that is economlcally wasteful, or
involves gross mlsconduct incompetency, or inefficiency.’

The Legislature enacted Statutes 2000, chapter 531, adding Education Code sections 44110 —
44114 and 87160 — 87164, which adopted and adapted existing “whistleblower protection” laws
to apply to K-12 school districts and community college districts. These statutes create a crime

' Education Code section 44112, subdivision (a), defines employee as “any person employed by
any public school employer except persons elected by popular vote, persons appointed by the
Governor of this state, management employees, and confidential employees.” Education Code
section 87162, subdivision (a) construes this definition to include community college employees.

? Education Code sections 44112, subdivisions (c)(1) and (2}, and 87162, subdivisions (c)}(1) and
(2).
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and establish a personal cause of action against a person who engages in acts of reprisal,
retaliation, threats, or coercion toward a K-12 or community college employee or applicant for
employment for disclosing improper governmental activities.

Under the test claim statutes, K-12 and community college employees are prohibited from using
official autherity to influence, intimidate, threaten, or coerce any person for the purpose of
interfering with the right of that person to make a protected disclosure.? A K-12 or community
college employee or applicant for employment that files a written complaint with his/her
supervisor, school administrator, or employer alleging acts of reprisal, retaliation, threats, or
coercion for refusing to obey an illegal order or for disclosing improper governmental activities,
may also file a complaint with local law enforcement within 12 months of the most recent act of
reprisal that is the subject of the complaint. A person who intentionally engages in acts of
reprisal, retaliation, threats, or coercion is subject to the cr1mmal penalties of a fine up to $10,000
and 1mpnsonment for a period of no more than one year.” An employee, officer, or administrator
who engages In acts of reprisal, retaliation, threats, or coercion is also subject to discipline by
his/her employer.® If no disciplinary action is taken and it is determined that there is reasonable
cause 10 believe that an act of reprisal occurred, the local law enforcemcnt agency may report the
nature and details of the activity to the governing board of the district.”

In addition to criminal and administrative sanctions, a person who engages in acts of reprisal,
threats, or coercion, is liable for civil damages in an action brought against him/her.® A court
may also order punitive damages and reasonable attorney’s fees.” The test claim statutes define
“person” to include “any state or local government, or any agency or instrumentality of any of
the forgoing.”m As a result, K-12 school districts and community college districts are also
subject to a civil action for damages brought by an employee or applicant for employment under
the test claim statutes.

The test claim statutes also provide a shift in the burden of proof in any civil action or
administrative proceeding brought by an employee or applicant for employment against an

? Education Code sections 44113 and 87163. See Education Code sections 44112, subdivision
(e), and 87162, subdivision (e), defining “protected disclosure™ as a good faith communication
that discloses: (1) improper governmental activities, and (2) any condition that may significantly
threaten the health or safety of employees or the public for the purpose of remedying that
condition.

4 Education Code sections 44114, subdivision (a) and 87164, subdivision (a), as added by
Statutes 2000, chapter 531.

5 Education Code sections 44114, subdivisions (b), and 87164, subdivisions (b), as added by
Statutes 2000, chapter 531.

¢ 1bid.
? Ibid.

8 Education Code sections 44114, subdivisions (c), and 87164, subdivisions (c), as added by
Statutes 2000, chapter 331.

? Ibid.
10 Education Code sections 44113, subdivision (d), and 87163, subdivision (d).
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employer for viclation of the statute. Specifically, once an employee or applicant for
employment has demonstrated by a preponderance of the evidence that the employee or
applicant’s disclosure of a supervisor, school administrator, or K-12/community college
employer’s improper governmental activity was a contributing factor in the alleged retaliatory
actions against the employee or applicant for employment, the supervisor, school administrator,
or K-12/community college employer has the burden of proof to demonstrate by clear and
convincing evidence that the alleged retaliatory actions would have occurred for legitimate
reasons independent of the employee or applicant for employment’s disclosure.!' In addition, if
the supervisor, school administrator, or K-12/community college employer fails to meet this
burden of proof in an adverse action against the employee or applicant for employment in any
administrative review, challenge, or adjudication, the employee or applicant for employment
shall have a complete affirmative defense in the adverse action.

Education Code sections 44114 and 87164 also provide that if the provisions of the code sections
are in conflict with the terms of a memorandum of understanding (MOU) between the school
district and its employees, the terms of the MOU are controlling.'?

Statutes 2001, chapter 159, sections 68 and 84, made technical changes to Education Code
sections 44114, subdivision (b), and 87164, subdivision (b), respectively. After the enactment of
Statutes 2001, chapter 159, no further changes were made to Education Code sections 44110 —
44110,

Statutes 2001, chapter 416, section 1, amended Education Code section 87164 to add the
requirement that the State Personnel Board initiate an informal hearing or investigation within 10
working days of the submission of a community college employee or applicant for employment’s
written complaint of reprisal or retaliation. If the State Personnel Board’s findings resulting
from an investigation or formal hearing set forth acts of alleged misconduct by the accused
supervisor, administrator, or employer, the supervisor, administrator, or employer may request a
hearing regarding the State Personnel Board’s findings."® If afler the hearing the State Personnel
Board determines that the alleged misconduct did occur, or no hearing is requested, the board
may order any appropriate relief, including, but not limited to, reinstatement, backpay, and
expungement of any adverse records of the employee who was subjected to the alleged acts of
misconduct." In addition, if the State Personnel Board finds that a community college
supervisor, administrator, or employer has engaged in misconduct, it shall cause an entry to be
made in his/her official personnel record to that effect.’”” Education Code section 87164,
subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the State Personnel Board shall be reimbursed for all
costs associated with the hearing, and that the State Personnel Board may charge “the

"' Education Code sections 44114, subdivision (e), and 87164, subdivision (e), as added by
Statutes 2000, chapter 531.

2 Education Code sections 441 14, subdivision (g), and 87164, subdivision (g), as added by
Statutes 2000, chapter 531.

" Education Code section 87164, subdivision (d), as added by Statutes 2001, chapter 416.
' Education Code section 87164, subdivision (e), as added by Statutes 2001, chapter 416.
' Education Code section 87164, subdivision (1), as added by Statutes 2001, chapter 416.

7 Test Claim 02-TC-24, Final Staff Analysis




Ok

v

@Y ﬁ
HY”

T
v mjsconduct
E’ﬁq"\gé' \U,Ll/)’\'y

{ID,‘

_r,‘o
0"
T YA

appropriate state agencies for the costs incurred in conducting hearings involving employees of
those state agencies.”

Education Code section 87164 was amended again by Statutes 2002, chapter 81, section 1, to
specify which entity will be responsible for the financial costs of the State Personnel Board
hearings. Education Code section 87164, subdivision (¢)(2), provides that all costs of the State
Personnel Board hearings shall be charged directly to the community college district that
employs the complaining employee or with whom the complaining applicant for employment has
filed his or her employment application.'®

Prior Law

Prior law provides public and private employees and applicants for employment, who disclose
violations of statutes and regulations, or gross misconduct by an emplojver or potential employer,
with many of the same protections provided by the test claim statutes.'’ These protections,
however, are provided in a piecemeal manner, and therefore, certain protections were available
to some types of employees and not to others. For example, Labor Code section 1101 et seq.
provides most of the test claim statutes® protections from retaliation for disclosing violations of
state or federal statute, rule or regulation, to both public employees (including K-12 school
district and community college)'® and private employees,'® but not applicants for employment.
Government Code section 53296 et seq. provides “whistleblower” protection to both employees
and applicants; however, the protection does not include a shift in the burden of proof during
civil actions or administrative proceedings.

Claimant’s Position

The claimants, San Juan Unified School District and Santa Monica Community College District,
contend that the test claim statutes constitute a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and seek reimbursement to
implement Education Code sections 44110 — 44114 and 87160 — 87164.

The claimants state that prior to January 1, 1975, there were no state statutes or executive orders
in effect which required school districts to establish procedures to protect employees or
applicants for employment or to discipline employees, officers, or administrators who
intentionally engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
applicant for employment who disclosed improper governmental activities. However, after the

QLbW enac_t’m_gn_tjﬁQLﬁchlaim.stamtcs_gbeginnjngﬂﬁh tatute chapter 531) the claimants

fuere required to establish procedures to protect employees or applicants for employment and to
discipline employees, officers, or administrators who infenfionally engaged ifiacls of

o7
LB |
Eﬂxﬁeétion Code section 87164, subdivision (c)(2), as added by Statutes 2002, chapter 81,
¥section 1. ’
17 L abor Code sections 1101 et seq., Government Code section 53296 et seq., Government Code
section 8547 et seq., and Government Code section 9149.20 et seq.

18 1 abor Code section 1106, provides that “‘employee’ includes, but is not limited to, any
individual employed by ... any school district, community college district... 7

19 Exhibit G, Collier v. Superior Court (1991) 228 Cal.App.3d 1117.
b Test Claim 02-TC-24, Final Staff Analysis




The claimants assert that meeting the new requirements of Education Code sections 44110 —
@ 44114 and 87160 — 87164 as added and amended by the test claim statutes, required increased
costs to implement the following activities:

K-12 School Districts and Community College Districts

establish policies and procedures to implement Education Code sections 44110 — 44114
and 87160 — 87164, and to periodically update those policies and procedures;

receive, file and maintain written complaints filed by school employees or applicants for
employment alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar improper acts for having disclosed improper governmental activities or refusing

to obey an illegal order (pursuant to Ed. Code, §§ 44114, subd. (a) and 87164, subd. (a));

investigate or to cooperate with law enforcement investigations of written complaints
(pursuant to Ed. Code, §§ 44114, subd. (b) and 87164, subd. (b));

discipline, as may be required by law or the district’s MOU, any employee, officer or
administrator who is found to have engaged in actual or attempted acts of reprisal,
retaliation, threats, coercion or similar improper acts against an employee or applicant for
employment who refused to obey an illegal order or who has disclosed improper
governmental activities (pursuant to Ed. Code, §§ 44114, subd. (b) and 87164, subd. (b));

respond, appear, and defend in any civil action, directly or derivatively, when named as a
party or otherwise required by the MOU, brought by an employee or applicant for
employment alleging improper acts (pursuant to Ed. Code, §§ 44114, subd. (c) and
87164, subd. (h)); and

pay damages, directly or derivatively, including attorney’s fees, when ordered by the
court based upon the liability of the district, or as otherwise defined by the MOU
(pursuant to Ed. Code, §§ 44114, subd. (c) and §7164, subd. (h)).

Community College Districts

appear and participate in hearings and investigations initiated by the State Personnel
Board {pursuant to Ed. Code, § 87164, sub. (c));

request a hearing before the State Personnel Board when the adverse findings of the State
Personnel Board hearing officer are incorrect (pursuant to Ed. Code, § 87164, subd. (d));

“comply with any ordered relief [by the State Personnel Board] including, but not limited
to, reinstatement, backpay, restoration of lost service credit, and the expungement of any
adverse records of the employee or {applicant for employment] who was the subject of
the acts of misconduct™®® (pursuant to Ed. Code, § 87164, subd. (e));

cause an entry into the supervisor’s, administrator’s, or employer’s official personnel
record when the State Personnel Board has determined he or she has engaged in acts of
misconduct (pursuant to Ed. Code, § 87164, subd. (f)); and

reimburse the State Personnel Board for all of the costs associated with its hearings
(pursuant to Ed. Code, § 87104, subd. (c)(2)).

o 20 Exhibit A, Test Claim, p. 125.

9 Test Claim 02-TC-24, Fina! Staff Analysis




The claimants filed comments, dated August 14, 2007, in response to the draft staff analysis.
These comments will be addressed, as appropriate, in the analysis below,

California Community Colleges, Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Office asserts that community college districts are not entitled to
reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, as added and amended by the test claim statutes.

The Chancellor’s Office argues that establishing policies and procedures to implement the act
and periodically updating those policies and procedures; investigating or cooperating with law
enforcement investigations of written complaints; and responding, appearing, and defending in
civil actions are not mandated by the language of the test claim stafutes.

In addition, the Chancellor’s Office contends that receiving, filing and maintaining written
complaints filed by school employees or applicants for employment; disciplining any employee,
officer, or administrator who is found to have engaged in or attempted acts of misconduct;
responding, appearing, and defending in civil actions; and paying damages are not new activities
as compared to Government Code section 53296 et seq., Labor Code section 1102.5, and other
“whistleblower” protection laws.

The Chancellor’s Office further asserts that “with regard to the requirements for employee
discipline, the impact upon the districts would be minimal ”*' Additionally, in regard to litigation
costs, including payment of damages, the Chancellor’s Office contends that there is a “question
as to whether this claim is ripe for review, as the districts have not indicated that they have been
required to defend in civil actions brought pursuant to the Act.#

The Chancellor’s Office does, however, indicate that the claimants may be entitled to
reimbursement for the following activities the claimants have associated with Education Code
section 87164, as added and amended by the test claim statutes:

e appearing and participating in hearings and investigations initiated by the State Personnel
Board when complaints alleging violations of Education Code sections 87160 — 87164
have been filed;

e requesting a hearing before the State Personne! Board when the adverse findings of the
hearing officer are incorrect;

« complying with any ordered relief by the State Personnel Board,

e causing an entry into the violating employees’ record when the State Personnel Board has
determined that the employee has violated Education Code sections 87160 — 87164, and

» reimbursing the State Personnel Board for all costs associated with its hearings.

The Chancellor’s Office states that Education Code sections 87160 — 87164 appear to mandate a
new program or higher level of service upon the claimants in regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416, there were no requirements for State

21 Exhibit B, California Community Colleges — Chancellor’s Office Comments, dated
March 11, 2004, p. 169.

** Ibid.
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Personnel Board hearings and orders regarding whistleblower complaints, and therefore no
requirement tc do the above activities.

Department of Finance’s Position

The Department of Finance (Finance) filed comments dated March 9, 2007, disagreeing with the
claimants’ test claim allegations. Finance asserts that “the whole of this test claim is not a
reimbursable mandate.” Finance contends that the language of the test claim statutes do not
require the activities the claimants have alleged under Education Code sections 44110 — 44114
and 87160 — §7164. Also, Finance argues that the protections provided by Education Code

sections 44110 — 44114 and 87160 — 87164 are the same as those provided by pre-existing
‘whistleblower protection laws applicable to the claimants, and therefore, the requirements do not

constitute a new program or higher level of service.

Finance acknowledges that Education Code section 87164, subdivision (c}(2) requires all costs ?Ju"( A
associated with a State Personnel Board hearing to be charged to the community college district A \
that employs the complaining employee or considered employing the applicant for employment. ‘:WV/ L,{,\@f'

However, Finance contends that the language of Education Code section 87164, subdivision
{c)(2) does not require community college districts to undertake any new program or provide a
higher level of service, and that costs alone do not constitute a reimbursable state mandate,

In addition, Finance notes that collective bargaining agreements (MQOUSs) are entered into
voluntarily and that Education Code sections 44114, subdivision (g), and 87164, subdivision (1),
provide that if any of the provisions of Education Code sections 44110 — 44114 and 87160 —
87164 are in conflict with provisions of the school districts® MOU, the terms of the MOU
supersede the Education Code sections. Therefore, “any resulting costs incurred by the districts

for activities which exceed those required by the Education Code would be voluntary and are not
reimbursable.”**

As a result, Finance argues that the test claim statutes do not constitute a reimbursable
state-mandated program within the meaning of article XIII B, section 6 of the California

" Constitution.

2 Exhibit D, Department of Finance Comments, dated March 9, 2007, p. 186.
24 ,
1bid.
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Discussion

The courts have found that article XI1I B, section 6 of the California Constitution® recognizes e
the state constitutional restrictions on the powers of local government to tax and spend.”® “Its

purpose is to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B

impose.”27 A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or

task.?® In addition, the required activity or task must be new, constituting a “new program,” and

it must create a “higher level of service” over the previously required level of service.?

The courts have defined a “program’ subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.’® To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim
legistation.”’ A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided.”32

5 California Constitution, article XII1 B, section 6, subdivision {a), (as amended by Proposition

1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a

new program or higher level of service on any local government, the State shal! provide a Q
subvention of funds to reimburse that local government for the costs of the program or increased

level of service, except that the Legislature may, but need not, provide a subvention of funds for

the following mandates: (1) Legislative mandates requested by the local agency affected. (2)

Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative

mandates enacted prior to January 1, 1975, or executive orders or regulations initially

implementing legislation enacted prior to January 1, 1975.”

26 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

27 County of San Diego v. State of California (19973 15 Cal.4th 68, 81.
8 1 ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

2 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.), Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). ‘

30 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835).

3V San Diego Unified School Dist., supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835.

32 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. a
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Finally, the newly required activity or increased level of service must impose costs mandated by
the state.

The Commission 1s vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.** In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an
“equitable gg:medy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: Do Education Code sections 44110-44114, and 87160-87164 constitute a
state-mandated program subject to article X111 B, section 6 of the California
Constitution?

In order for a test claim statute to impose a reimbursable state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental entities. If the statutory language does not mandate or require the claimants to
perform a task, then article XIII B, section 6, does not apply.

When analyzing statutory language, the rules of statutory construction provide:

In statuiory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. ... If the terms of the
statute are unambiguous, we presume the lawmakers meant what they said, and
the plain meaning of the language governs.*®

Also, in People v. Knowles the California Supreme Court held:

If the words of the statute are clear, the court should not add to or alter them to
accomplish a purpose that does not appear on the face of the statute or from its
legislative history.*’

However, in cases in which the plain language of a statute does not mandate or “legally compel”
claimants to engage in activities, the California Supreme Court in Kern High School Dist. held
open the possibility that a state mandate might be found in circumstances short of legal
compuision; where ““certain and severe ... penalties’, such as ‘double ... taxation’ and other
‘draconian’ consequences,””*® would result if the local entity did not comply with the program.

3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Conmmission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

** Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

¥ County of Sonoma, supra, 84 Cal App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

% Exhibit H, Estate of Griswold, (2001) 25 Cal 4th 904, 910-911,
7 Exhibit H, People v. Knowles (1950) 35 Cal.2d 175, 183.

® Kern High School Dist., supra, 30 Cal.4th 727, 751, quoting City of Sacramento, supra, 50
Cal.3d at p. 74.
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Do Education Code Sections 44110 — 44114 Impose State-Mandated Activities on K-12 School
Districts?

Education Code sections 44110 — 44113 set forth the short title, legislative intent, definitions,
and prohibited activities of the code sections. Education Code section 441 13 prohibits an
employee from using or attempting to use “official authority or influence™ for the purpose of
intimidating, threatening, coercing, commanding any person, or attempting to do so, for the

purpose of interfering with the right of that person to disclose to an official agent improper
governmental activities.

Education Code section 44114 is cited by claimants as the code section requiring most of the
claimed activities for K-12 school districts. This section sets forth the procedures available to
protect K-12 school district employees and applicants for empleyment that have disclosed
improper governmental activities or refused to obey an illegal order, who allege actual or
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Education Code section 44113, Education Code section 44114 provides:

(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor, a school
administrator, or the public school employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohxblted by
Section 44113 for having dlsc]osed improper governmental activities®” or for
refusing to obey an illegal order®’ may also file a copy of the written complaint
with the local tlaw-enforcement agency together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b A person’? who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a public school employee or applicant for
employment with a public school employer for having made a protected
disclosure is subject 10 a fine not to exceed ten thousand dollars ($10,000) and

3 Education Code section 44113, subdivision (b) defines the use of “official authority or
influence” as including promising to confer or cenferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action.

40 Rducation Code section 44112, subdivision (¢)(1) and (c)(2), defines “improper governmental
activities” as an activity by a public scheol agency or employee that violates a state or federal
law or regulation, or that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency.

41 Bducation Code section 44112, subdivision (b), defines “illegal order” as any directive to
violate or assist in violating a federal state, or local law, rule, or regulation, or to work or cause
others to work in conditions that would unreasonably threaten the health or safety of employees
or the public.

12 Equcation Code section 44112, subdivision (d), defines “person” as including any state or
local government, or any agency or instrumentality of the state or local government.
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imprisonment in the county jail for a period not to exceed one year. Any public
school employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. If no
adverse action is instituted by the public school employer and it is determined that
there is reasonable cause to believe that an act of reprisal, retaliation, threats,
coercion, or similar acts prohibited by Section 44113 occurred, the local law
enforcement agency may report the nature and details of the activity to the
governing board of the school district or county board of education, as
appropriaf€:

() In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a
public school employee or applicant for employment with a public school
employer for having made a protected disclosure shall be liable in an action for
damages brought apgainst him or heg by the injured party. Punitive damages may
beawarded by the court where the acts of the offending party are proven to be
malicious. Where liability has been established, the injured party shall also be
entitled to reasonable attorney's fees as provided by law. However, an action for
damages shall not be available to the injured party unless the injured party has
first filed a complaint with the local law enforcement agency.

{(d) This section is not intended to prevent a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a public school employer if the public
school employer, schoo! administrator, or supervisor reasonably believes the
action or inaction is justified on the basis of evidence separate and apart from the
fact that the person has made a protected disclosure as defined in subdivision (g)
of Section 44112,

() In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that ctivity protected by this article was a
contributing factor in the alleg@ﬁh@gainst a former, current, or
prospective public school empléyee-the burden of proof shall be on the
supervisor, school administrator, or pubmfnp]oyer to demonstrate by
clear and convincing evidence that the alleged action would have occurred for
legitimate, independent reasons even if the public school employee had not
engaged in protected disclosures or refused an illegal order. If the supervisor,
school administrator, or public school employer fails to meet this burden of proof
in an adverse aclion against the public school employee in any administrative
review, challenge, or adjudication in which retaliation has been demonstrated to
be a contributing factor, the public school employee shall have a complete
affirmative defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or
under an employment contract or collective bargaining agreement.
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(g) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing @
with Section 3540) of Division 4 of Title 1 of the Government Code, the

memorandum of understanding shall be controlling without further legislative
action.

For a test claim statute to constitute a reimbursable state-mandated program, the test claim
slatute must impose state-mandated activities on K-12 school districts. This imposition of
activities on K-12 school districts must either “legally compel” or “practically compel™* a
claimant to engage in an activity., The claimants assert that Education Code section 44114
‘ﬁ‘srequires K-12 school districts to: (1) receive, file, and maintain complaints; (2) investigate or
cooperate with law enforcement investigations of written complaints; (3) discipline any

\\ employee, officer, or administrator who is found to have violated the test claim statutes; (4)

respond, appear, and defend in any civil action; and (5) pay damages, including attorney’s fees.
he claimants further contend:

The DSA [draft staff analysis] correctly states that the “legislative intent behind
the test claim statutes ... is for K-12 and community college employees and
applicants for employment to disclose improper governmental activities.” ...
Education Code sections 44114 and 87164 create a new legal entitiement and new
cause of action for employees Wﬁenl applicants to Tile a written
complaint against a school or community college district alleging retaliation for
having disclosed improper governmental activities and to have that complaint
administratively and judicially adjudicated. These code sections state the
elements of the cause of action and the remedies available. The DSA agrees that
the employee or applicant has the “right” to file the complaint. ... But, the DSA Q
concludes that no action is required by the district thereafter based on the “plain
)( language” of the statute, that the district is not required to dispute the claim. ...
hat conclusion is without merit.

-

oy i'\'('l. The legislative intent of the statute is for employees and applicants to disclose
W\CL improper governmental activities. The statute establishes the right for employees
and applicants to file a written complaint. The statute establishes remedies for the
complainant. Therefore, with this establishment of legislative intent and process,
there is a cotresponding duty by the districts to respond to the complaint. The
employee and applicant’s right, due process, and remedy require the participation
of the district. An objective construction of the “plain language” of the law
imposes a duty for the governmental entity, which as subordinate to the state and
subject to state law and the court system, to, as a necessary party, respond to the
complaint.** [Citations omitted.]

For the reasons below, staff finds that Education Code section 44114 does not “legally” or
“practically” compel school districts to engage in activities, and thus does not impose state-
mandated activities upon K-12 school districts.

3 Kern High School Dist., supra, 30 Cal.4th 727, 743 and 751.
4 Exhibit 1, Claimant Response to Draft Staff Analysis, dated August 14, 2007, p.305-306.
16 Test Claim 02-TC-24, Final Staff Analysis




The plain language of Education Code section 44114, subdivision (a), cited above, gives
employees or applicants for employment the right to file a complaint with the local law
enforcement agency. Subdivision (b) sets forth the criminal and administrative penalties,
including possible disciplinary action by the public school employer, which a person who
violates the test claim statute may face, and the actions local law enforcement may take if the
public school employer decides to take no disciplinary action (i.e. report the alleged activities to
the poverning body of the school district). Subdivision (¢} sets forth the civil remedies of an
employee or applicant for employment that was subject to acts of reprisal, retaliation, threats or
coercion. As a result, subdivision (¢) creates a personal cause of action for an employee or
applicant for employment against a person or K-12 school district that engages in acts in
violation of the test claim statute. Subdivision (d) provides that section 44114 is not intended to
prevent taking personnel actions justified on the basis of evidence separate from the fact that an
employee or applicant for employment made a protected disclosure. Subdivision (e) shifts the
burden of proof in a civil action or administrative proceeding from an employee or applicant for
employment to the supervisor, school administrator, or K-12 employer when the employee or
applicant has demonstrated, by a preponderance of evidence, that the employee or applicant’s
whistleblowing was a contributing factor in the supervisor, school administrator, or K-12
employer’s alleged actions. The supervisor, school administrator, or K-12 employer must then
show by clear and convincing evidence that his/her actions occurred for legitimate, independent
reasons of the whistleblowing activities. If the superviser, school administrator, or K-12
cmployer fails to meet the burden of proof in an adverse action against the employee or applicant
in an administrative review, challenge, or adjudication, the employee or applicant is given a
-complete affirmative defense in the adverse action. The plain language of subdivisions (g)
and (f) provide that Education Code sections 44110 — 44114 do not impair the rights, privileges,
or remedies of a public school employee under federal or state law, or those provided in a MOU.
In addition, where the provisions of Education Code section 44114 conflict with the provisions
of a MOU, the provisions of the MOU are controlling.

The claimants contend that the establishment of rights and a personal cause cf action for
cmployees and applicants for employment necessitate a finding that K-12 school districts have a
corresponding duty to respond to the complaint, even though the plain language of the test claim
statutes does not, on its face, require such activities. However, pursuant to the rules of statutory
construction, where the language of a statute is clear, as 1s the case here, there is no need to
engage in statutory “construction.”*® Instead, the interpretation of a statute ends with the words
of the statute.*® In addition, when the language of a statute is clear, courts should not add to or
alter them to accomplish a purpose that does not appear on the face of the statute or from its
legislative history.*’ In this case, there is no language in Education Code section 44114 or in the
legislative history of the bill enacting the test claim statules, Assembly Bill 2472, that requires
public school districts to engage in these activities. Thus, as a matter of law, the rules of

¥ Exhibit H, People v. Howard (2002) 100 Cal.App.4th 94, 97,
46 .
Ihid.

7 Exhibit H, People v. Knowles, supra, 35 Cal.2d 183.

*® Exhibit J, Senate Rules Committee, Office of Senate Floor Analysis, Third Reading Analysis
of Assembly Bill 2472 (2000-200! Reg. Sess.) as amended August 25, 2000.
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statutory construction prohibit a construction that finds requirements not present in the plain

language of the test claim statutes. As a result, the plain language of Education Code Q
section 44114 only establishes certain rights and a personal cause of action for employees and

applicants for employment against a “person,” including a school district, that engages in acts of

reprisal or retaliation against the employee or applicant for employment,

The claimants assert that an employee and applicant for employment’s “right, due process, and
remedy require the participation of the district.” However, there is no language in the test claim
statute that conditions an employee or applicant for employment’s “right, due process, and
remedy” on the decisicn of a district to respond or not to respond. Additionally, the court in
San Diego Unified School Dist., found that a test claim statute “appears to constitute a state
mandate, in that it establishes conditions under which the state, rather than local officials, has
made the decision requiring a school district to incur the costs of an expulsion hearing.”® Here,
although a K-12 school district may decide it is beneficial for the districts to: (1) receive, file,

\ 25 - and maintain complaints; (2) investigate or cooperate with law enforcement investigations of

‘\0 SrWwritten complaints; (3) discipline any employee, officer, or administrator who is found to have

) fﬂqj'()lf\’ violated the test claim statutes; and/or (4) litigate a claim brought pursuant to the test claim

['J@k__,‘? statutes; the ultimate decisions to engage in these activities is made by K-12 school districts, and

not by the state. Therefore, based on the plain language of Education Code section 44114, tThe

~ K-17school districts are not “legally compelled” by the state to engage in any of the activities
claimed above. '

In Kerrr High School Dist., the court held open the possibility that a reimbursable state mandate
might be found in circumstances of practical compulsion. Practical compulsion is found where
“‘certain and severe ... penalties’, such as ‘double ... taxation’ and other ‘draconian’
consequenoes,”’so would result if the local entity did not comply with the program. In this case,
however, there is no evidence in the record that would indicate that claimants face certain and
severe penalties such as double taxation and/or other draconian consequences for failing to

engage in the activities claimed above for K-12 school districts.

As a result, staff finds that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,
and thus, these statutes do not constitute a state-mandated program subject to article XIII B,
section 6 of the California Constitution.

Do Education Code Sections 87160 — 87164 Impose State-Mandated Activities on Community
College Districts?

Education Code sections 87160 — 87163 set forth the short title, legislative intent, definitions, and
prohibited activities of the code sections. Education Code section 87163 prohibits an employee
from using or attempting to use “official authority or influence™’ for the purpose of intimidating,
threatening, coercing, commanding any person, or attempting to do so, for the purpose of

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
> Kern High School Dist., supra, at p. 751.

5! Education Code section 87163, subdivision (b) defines the use of “official authority or _
influence” as including promising to confer or conferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action. Q
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interfering with the right of that person to disclose to an official agent improper governmental
activities.

Education Code section 87164 is cited by claimants as the code section requiring most of the
claimed activities for community college districts. This section sets forth the procedures used to
protect community college employees and applicants for employment that have disclosed
improper governmental activities or refused to obey an illegal order, who allege actual or
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Education Code section 8§7163. Education Code section 87164, as amended by Statutes 2002,
chapter 81, provides in relevant peu'l:52

(a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college
administrator, or the public school employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Section 87163 for having disclosed improper governmental activities™ or for
refusing to obey an illegal order’® may also file a copy of the written complaint
with the local law enforcemient agency, together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a
public school employer for having made a protected disclosure 1s subject to a fine
not 1o exceed ten thousand dollars ($10,000) and imprisonment in the county jail
for a period not to exceed one year. An employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the
public school employer. If no adverse action is instituted by the public school
employer, and it is determined that there is reasonable cause to believe that an act
of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section
87163, the local law enforcement agency may report the nature and details of the
activity to the governing board of the community college district.

%2 Omitted Education Code section 87164, subdivision (g), which provides that the State
Personnel Board must submit an annual report to the Governor and Legislature regarding
complaints filed, hearings held, and legal actions taken, such that the Governor and Legislature
may determine the need to continue or modify whistleblower protections.

>3 Education Code section 87162, defines “improper governmental aclivities” as an activity by a
public school agency or employee that violates a state or federal law or regulation, or that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.

> Education Code section 87162, defines “illegal order” as any directive to violate or assist in
violating a federal, state, or local law, rule, or regulation, or to work or cause others to work in
conditions that would unreasonably threaten the health or safety of employees or the public.
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(c) (1) The State Personnel Board shall initiate a hearing or investigation of a
written complaint of reprisal or retaliation as prohibited by Section 87163 within
10 working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working
days thereafter, and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
appropriate supervisors, adninistrator, or employer. This hearing shall be
conducted in accordance with Section 18671.2 of the Government Code,** this
part, and the rules of practice and procedure of the State Personnel Board.*®
When the allegaticns contained in a complaint of reprisal or retaliation are the
same as, or similar to, those contained in another appeal, the executive officer
may consolidate the appeals into the most appropriate format. In these cases, the
time limits described in this paragraph shall not apply.

(2) Notwithstanding Section 18671.2 of the Government Code, no costs
associated with hearings of the State Personnel Board conducted pursuant to
paragraph (1) shall be charged to the board of governors. Instead, all of the costs
associated with hearings of the State Personnel Board conducted pursuant to
paragraph (1) shall be charged directly to the community college district that
employs the complaining employee, or with whom the complaining applicant for
employment has filed his or her employment application.”’

(d) If the findings of the executive officer of the State Personnel Board set forth
acts of alleged misconduct by the supervisor, community college administrator, or
public school employer, the supervisor, administrator, or employer may request a
hearing before the State Personnel Board regarding the findings of the executive
officer. The request for hearing and any subsequent determination by the board
shall be made in accordance with the board's usual rules governing appeals,
hearings, investigations, and disciplinary proceedings.

(e) If, after the hearing, the State Personnel Board determines that a violation of
Section 87163 occurred, or if no hearing is requested and the findings of the
executive officer conclude that improper activity has occurred, the board may
order any appropriate relief, including, but not hmited to, reinstatement, back pay,
restoration of lost service credit if appropriate, and the expungement of any
adverse records of the employee or applicant for employment with a public schoo!l

3% Government Code section 18671.2 provides that the State Personnel Board shall be reimbursed
for the entire costs of hearings and may bill the appropriate “state agencies” for the costs
incurred in conducting hearings involving employees of those state agencies. Due to the fact that
community college districts are not “state agencies,” Statutes 2002, chapter 81, added
subdivision {c)(2) to clarify that community college districts would be charged the costs
associated with the State Personnel Board hearings.

56« this part, and the rules of practice and procedure of the State Personnel Board,” added by
Statutes 2002, chapter 81.

57 Education Code section 87164, subdivision (c)(2), added by Statutes 2002, chapter 81.
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employer whe was the subject of the alleged acts of misconduct prohibited by
Section 87163.

(f) Whenever the State Personnel Board determines that a supervisor, community
college administrator, or public school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community
college administrator's, or public school employer's official personnel records.

(h) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having
made a protected disclosure shall be liable in an action for damages brought
against him or her by the injured party. Punitive damages may be awarded by the
court where the acts of the offending party are proven to be malicious. Where
liability has been established, the injured party shall also be entitled to reasonable
attorney's fees as provided by law. However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint
with the local law enforcement agency. Nothing in this subdivision requires an
injured party to file a complaint with the State Personnel Board prior to seeking
relief for damages in a court of law.

(1) This section is not intended to prevent a public school employer, school
admunistrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to an employee or
applicant for employment with a public school employer if the public school
employer, school administrator, or supervisor reascnably believes an action or
inaction is justified on the basis of evidence separate and apart from the fact that
the person has made a protected disclosure as defined in subdivision (e) of
Section 87162.

() In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or
prospective employee, the burden of proof shall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in protected disclosures or refused
an illegal order, 1f the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the
employee in any administrative review, challenge, or adjudication in which
retaliation has been demonstrated to be a contributing factor, the employee shall
have a complete affirmative defense in the adverse action.

(k) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an
employment contract or collective bargaining agreement.
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(1) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing @
with Section 3540) of Division 4 of Title 1 of the Government Code, the

memorandum of understanding shall be controlling without further legislative
action.

Education Code section 87164, subdivisions (a), (b}, (h), (j), (k), and (1) substantively mirror
Education Code section 44114, subdivisions (a) — (c), (), (), and (g). Thus, like Education Code
section 44114, the plain language of Education Code section 87164, subdivisions (a), (b), (h), (j),
(k), and (1) does not impose any state-mandated activities upon community college districts.

However, unlike Education Code section 44114, section 87164 provides community college
district employees and applicants for employment with the ability to submit complaints to the
State Personnel Board, after which the State Personnel Board is required to initiate an informal
hearing or investigation of the complaint within 10 working days. Education Code section

87164, subdivisions (c) — (), set forth the procedures and available administrative actions of the
State Personnel Board hearing or investigation.

Mubdivisions fd) and (¢) Do Not Impose Reguirements on Community College Districts

Ry
'S

g

The claimants contend that Education Code section 87164, subdivision (d), requires community
college districts to request a hearing before the State Personnel Board when the adverse findings
of the hearing officer are incorrect. However, the plain language of subdivision (d) only
authorizes a community college district to request a hearing after the State Personnel Board has
issued its findings from the investigation or informal hearing. As a result, Education Code

section 87164, subdivision (d), does not impose any state-mandated activities upon community
college districts.

Education Code section 87164, subdivision (e), gives the State Personnel Board the authority to
order “any appropriate relief” upon a finding that a violation of Education Code section 87163

Y has occurred.”® Subdivision () describes “any appropriate relief” as including, but not limited

to, “reinstatement, back pay, restoration of lost service credit if appropriate, and the
expungement of any adverse records of the employee or applicant for employment.” The
claimants request reimbursement for the cost of complying with an order for “appropriate relief”
by the State Personnel Board pursuant to subdivision (e). In Kern High School Dist., the court
held that when analyzing state mandate claims, the Commission must look at the underlying
program to determine if the claimant’s participation in the underlying program is voluntary or
legally compelled.”® Although, strict adherence to this rule was later questioned by the court in
San Diege Unified School Dist., the court refused to overturn its prior holding establishing this
rule, basing its decision in San Diego Unified School Dist. on alternative grounds.® In addition,

*8 Education Code section 87163 prohibits the use of official authority or influence for the
purpose of intimidating, threatening, coercing, commanding, or attempting to said acts for the
purpose of interfering with the right a an employee or applicant for employment to disclose
improper governmental activities or conditions that may significantly threaten the health or
safety of employees or the public.

% Kern High School Dist., supra, 30 Cal.4" 727, 743.

60 San Diego Unified School Dist., supra, 33 Cal.4th 887-888. Q
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as stated above, the court in San Diego Unified School Dist., found that a test claim statute
“appears to constitute a state mandate, in that it establishes conditions under which the state,
rather than local officials, has made the decision requiring a school district to incur the costs of
an expulsion hearing.”®' Here, the state has not made a decision that triggers any cost relating 1o
relief on community college districts. Aﬂ_“_@gggpriate relief” ordered by the State Personnel

Board would be a result of the underlying occurrence of a violation of section 87163 by a
supervisor, community college administrator, or public school employer. Thus, the plain
language of Education Code section 87164, subdivision (€), does not require community college
districts to engage in any activities.

—

Subdivisions (c)(1), (c)(2) and (P Impose Requirements on Community College Districts

Education Code section 87164, subdivision (c), as amended in 2001 (Stats. 2001, ch. 416),
effective January 1, 2002, provided in relevant part:

The State Personnel Board shall initiate a hearing or investigation of a written
complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working
days thereafter and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
appropriate supervisors, administrator, or employer. This hearing shall be
conducted in accordance with Section 18671.2 of the Government Code.

Claimants contend that Education Code section 87164, subdivision (c) requires claimants to
appear and participate in hearings and investigations initiated by the State Personnel Board.
However, the plain language of subdivision (c) indicates only that the State Personnel Board
shall initiate a hearing or investigation of a community college employee or applicant for
employment’s complaint of reprisal. Government Code section 18671.2, which subdivision (c)
incorporates by reference, requires that the State Personnel Board be reimbursed for the entire
cost of hearings conducted by the hearing office pursuant to statutes administered by the board,
or by interagency agreement. Thus, the plain language of Education Code section 87164,
subdivision (c), as amended in 2001, does not require community college districts to appear and
participate in State Personnel Board hearings or investigations. Effective, August 14, 2002, the
State Personnel Board adopted California Code of Regulations, title 2, sections 56-57.4, to
implement whistleblower laws, including Education Code sections 87160 — 87164. These
regulations address the participation of community college districts in the State Personnel Board
hearing and investigations processes, however, these regulations have not been pled by
claimants. Therefore, staff makes no independent findings on the regulations.

Education Code section 87164 was amended again in 2002, replacing subdivision (¢) with
subdivisions (c)}(1) and (c)(2). These amendments were effective January 1, 2003. Education
"Code section 87164, subdivision (c)(1), adds to subdivision (c) the language that the hearing
shall be conducted in accordance with “the rules of practice and procedure of the State
Personnel Board.” The rules of practice and procedure are set forth by California Code of
Regulations, title 2, sectiens 56-57.4, which implement whistleblower laws, including Education
Code sections 87160 — 87164. The State Personnel Board regulations provide that community

6! Jd. at p. 880. (Emphasis added.)
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college districts are required to cooperate fully with the State Personne] Board executive officer
or mvestlgator durmg an investigation or be subject to disciplinary action for impeding the
mvestlgatlon > The regulations provide that investigators shall have authority to administer
oaths, subpoena and require the attendance of witnesses and the production of books or papers,
and cause witness depositions pursuant to Government Code section 18671.8 If the State
Personnel Board initiates an informal hearing, rather than an investigation, each named
respondent to the complaint is required to serve on the complaining applicant and file with the
State Personnel Board a written response to the complaint addressing the allegations contained in
the complaint. During the informal hearing the administrative law judge (ALJ) conducting the
hearing shall have full authority to question witnesses, inspect documents, visit state facilities in
furtherance of the hearmg, and otherwise conduct the hearing in a manner and to the degree he or
she deems appropr:ate " As a result, Education Code section 87164, subdivision (c)(1), as added
by Statutes 2002, chapter 81, requires community college districts, beginning on

Janiary T, 2003, to fully comply with the rules of practice and procedure of the State Personnel
Board. Th1s mclu_des serving the employee or applicant for employment and the State Personnel
Board with a written response to the complaint addressing the allegations contained therein for
hearings, and fesponding to investigations or attending hearings, and producing documents
during investigations or hearings.

Claimants further contend that Education Code section 87164, subdivision (c), as amended in
2001, requires community college districts to reimburse the State Personnel Board for all of the
costs associated with its hearings. Education Code section 87164, subdivision (c), provides that
the hearing shall be conducted in accordance with Government Code section 18671.2, which
states that the State Personnel Board shall be reimbursed for the entire cost of hearings
conducted by the hearing office and that the State Personnel Board “may bill appropriate state
agencies for the costs incurred in conducting hearings involving employees of those state
agencies. %% However, because community college districts are not “state agencies,” and
community college employees and applicants for employment are not employees of “state
agencies,” the State Personnel Board does not have statutory authority to bill community college
districts, under the 2001 starute. Thus, pursuant to the plain language of Education Code
section 87164, subdivision (c), as amended in 2001, a community college district is not required
to reimburse the State Personnel Board for all of the costs of State Personnel Board hearings
resulting from a complaint brought by an employee or applicant for employment with that
community college district.

In 2002, Education Code section 87164 was substantively amended to add subdivision (c)(2),
. T T Tr——
which specilically provites:

&

'QJQ:\S\{O{& Exhibit F, California Code of Regulations, title 2, section 56.3 Register 2006, No. 10 (March

%Q} 10, 2006)
83 hid. Staff notes that Government Code section 18678 provides that a failure to appear and
testify or to produce books or papers pursuant to a State Personnel Board subpoena issued
pursuant to State Personnel Board regulations constitutes a misdemeanor.

6 Exhibit F, California Code of Regulations, title 2, section 56.4 Register 2006, No. 10 (March
10, 2006).

65 Exhibit F, Government Code section 18671.2, subdivision (b). (Emphasis added.) @
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Notwithstanding Section 18671.2 of the Government Code ... all of the costs
@ associated with hearings of the State Personnel Board ... shall be charged directly
to the community coll istrict that employs the complaining employee, or with
‘whom the complaining applicant for employment has filed his or her employment
application.” [Emphasis added.]

Thus, staff finds that pursuant to the plain language of Education Code section 87164,
subdivision (¢)(2), effective January 1, 2003, a community college district is required to pay for
all costs associated with a State Personnel Board hearing as a result of complaints filed by
employees or applicants for employment with that community college district.

In 2001, subdivision (f) was added to Education Code section 87164. Effective January 1, 2002,
subdivision (f) provides:

1 ‘I
Whenever the State Personnel Board determines that a supervisor, community Q/i" /kf

college administrator, or public school employer has violated Section 87163, it ] il l

shall cause an entry to that effect to be made in the supervisor's, community QQ//U\J'

college administrator's, or public school employer's official personnel records. ) A
SHIPTOyer 5 971 RTA PRTsY .

It is unclear from the language of subdivision (f) how the State Personnel Board “shall cause an
entry” 1o be made into the official personnel records kept by a community college district.
Courts have held that when an administrative agency is charged with enforcing a particular
statule, its interpretation of the statute will be accorded great respect by the courts and will be
followed if not clearly erroneous.®® The State Personnel Board regulations provide that in cases
where the State Personnel Board finds that any community college administrator, supervisor, or
public school employer, has engaged in improper retaliatory acts, the State Personnel Board shall
@ order the community college district to place a copy of the State Personnel Board decision in that
individual’s official personnel file.” Thus, Education Code section 87164, subdivision (f)
imposes a state-mandate upon community college districts to make an entry into a community
college administrator, supervisor, or public school employer’s official personnel file records by
placing a copy of the State Personnel Board’s decision in that individual’s official personnel file.

Thus, staff finds that Education Code section 87164, subdivision (f}, as added by Statutes 2001,
chapter 4106, and subdivision (c)(1) and (c)(2), as added and amended by Statutes 2002,

chapter 81, require the following activities of community college districts when an employee or
applicant for employment files a complaint with the State Personnel Board:

¢ Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)).

% Exhibit H, Giles v. Horn (2002) 100 Cal.App.4th 206, 220.
*7 Exhibit F, California Code of Regulations, title 2, section 56.6, Register 2006, No, 10 (March

o 10, 2006).
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¢ Beginning January 1, 2003, pay for all costs associated with the State Personnel Board

hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

¢ Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Does Subdivision (1) of Education Code Section 87164 Have any Effect on the Requirements of
Subdivisions (c)(1), (c)(2) and ({)?

An issue as to the effect of subdivision (1) on Education Code section 87164 was raised in the
draft staff analysis.®® Staff finds, pursuant to the following discussion, that subdivision (1) of
Education Code section 87164 does not have any effect on the mandate requirements of
subdivisions (c)(1), (¢)(2), and (f).

Subdivision (1) of Education Code section 87164 provides:

If the provisions of [section 87164] are in conflict with the provisions of a [MOU]
reached pursuant to Chapter 10.7 {commencing with Section 3540) of Division 4
of Title | of the Government Code, the [MOU] shall be controlling without
further legislative action.

As a result, the provisions of a MOU control if in conflict with the provisions of Education Code
section 87164.

Because a MOU reached pursuant to Government Code section 3540 et seq. is an agreement o
between a schoo! district and the exclusive representatives of employees of that district, a

community college district would not have any MOU with an applicant for employment. Thus,

in regard to applicants for employment, Education Code section 87164, subdivision (1), has no

effect on the mandate requirements of subdivisions (¢)(1), (¢)(2), and {f).

Additionally, in regard to community college employees, Civil Code section 3513 provides,
“Any one [sic] may waive the advantage of a law intended solely for his benefit. But a law
established for a public reason cannot be contravened by a private agreement.” In interpreting
Civil Code section 3513, the courl in Azteca Construction, Inc. v. ADR Consulting, Inc. (2004)
121 Cal.App.4th 1156, held that section 3513 “prohibits a waiver of statutory rights where the
‘public benefit [of the statute] is one of its primary p\.u‘;:x:rs,es.“”69 Here, Education Code
sections 87160 — 87164 were established for the purpose of promoting the reporting of improper
governmental activities within community college districts, and thus, benefiting the public. The
right to State Personnel Board hearings and investigations, provided by Education Code

section 87164, subdivisions (c) — (f), were made available to community college employees and
applicants for employment as part of the remedies provided to promote reporting of improper
governmental activities. The importance of the State Personnel Board hearings to this public

%8 Exhibit F, Draft Staff Analysis, p. 216.
6 Exhibit K, Azteca Construction, Inc. v. ADR Consulting, Inc., supra, 121 Cal.App.4th 1156,

1166. Q
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benefit was indicated in the legislative history of Statutes 2001, chapter 416 (Assem. Bill (AB)
No. 647), which added subdivisions (c) — (f) to Education Code section 87164. The legislative
history acknowledged a concern that community college administrators, governing boards, and
the Chancellor of the California Community Colleges may have “a conflict of interest in
investigating whistleblower complaints.””® Thus, a community college employee or applicant
for employment’s right to a State Personnel Board hearing, provided by Education Code
section 87164, subdivisions (c)(1), (c)(2), and (f), was provided, in large part, to have an
independent body available to investigate whistleblower complaints, which promotes the
reporting of improper governmental activities to the benefit of the public.

As a result, pursuant to Civil Code section 3513, community college employees may not waive
the rights provided by (W%?nd therefore, the MOUs of community college
employees cannot conflict with Education Code section 87164, subdivisions (¢)(1), (¢)(2), and
(D), as those rights are unwaivable. Thus, staff finds that subdivision (1) of Education Code
section 87164 does not have any effcct on the mandate requirements of subdivisions (c)(1),

{)(2), and (f).

Therefore, staff finds that Education Code section 87164, subdivisions (a), (b), (d), (e), (h), (j),
{k), and (1), do not impose any state-mandated activities upon community college districts.
However, staff finds that Education Code section 87164, subdivision (f), as added by

Statutes 2001, chapter 416, and subdivisions (¢)(1) and {c)(2), as added and amended by
Statutes 2002, chapter 81, impose the following state-mandated activities upon community

college districts when an employee or applicant for employment files a complaint with the State
Personnel Board: '

e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1}).

» Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)}(2)).

¢ Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

™ Exhibit L, Assembly Committee on Appropriations, Analysis of Assembly Bill 647 (2001-
2002 Reg. Sess.) as amended May 3, 2001. Staff notes the May 3, 2001 version of A.B. 647
amended Government Code section 8547 et seq., and proposed the use of the Public
Employment Relations Board (PERB) to investigate complaints of retaliation filed by
community college employees and applicants for employment.
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Issue 2: Do the state-mandated activities in Education Code section 87164,
subdivision (f), as added by Statutes 2001, chapter 416, and subdivisions
(cX1), and (c)(2), as added and amended by Statutes 2002, chapter 81,
constitute a new program or higher level of service?

In order for state-mandated activities to constitute a “new program or higher level of service,”
the activities must carry out the governmental function of providing a service to the public, or
impose unique requirements on local governments that do not apply to all residents and entities
in the state in order to implement a state policy.”" In addition, the requirements must be new in
comparison with the pre-existing scheme and must be intended to provide an enhanced service to
the public.” To make this determination, the requirements must initially be compared with the
legal requirements in effect immediately prior to its enactment.”

Prior to the enactment of Statutes 2001, chapter 416, there was no requirement for the State
Personnel Board to initiate a hearing or investigation into allegations of reprisal against an
employee or applicant for employment who disclosed improper governmental information, and
therefore no requirement for community college districts to comply with the activities required
by Education Code section 87164, subdivisions (¢)(1), {¢)(2) and (f). Therefore, the
requirements to fully comply with the rules of practice and procedure of the State Personnel
Board, to reimburse the State Personnel Board for all costs associated with the hearings or
investigations, and to make an entry into the official personnel record of a supervisor,
community college administrator, or public school employer, who is found by the State
Personnel Board to have violated Education Code section 87163, are new in comparison to the
pre-existing scheme.

In addition, these activities impose unigue requirements on community college districts that do
not apply to all residents and entities in the state and which are intended to provide an enhanced
level of service to the public. Education Code sections 87160 — 87164 encourage “employees
and other persons [to] disclose...improper governmental activities”* by, among other things,
providing a State Personnel Board hearing as a forum to hear complaints of acts of reprisal taken
against an employee or applicant for employment for disclosing improper governmental activity.
A protected disclosure under the code sections include activities that violate state or federal law,
that are economically wasteful or involves gross misconduct, incompetency, or inefficiency, or
that may significantly threaten the health or safety of employees or the public.” Thus, requiring
community coliege districts’ participation in State Personnel Board hearings and reimbursement
of the State Personnel Board for all costs associated with the hearings imposes unique
requirements upon community college districts and provides an enhanced service to the public
by aiding disclosure of illegal, wasteful, or harmful activities.

"' County of Los Angeles, supra, 43 Cal.3d 46, 56.

2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

 Ibid.
7 Education Code section 87161.

5 Education Code section 87162, subdivisions (c) and (e). 9
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Therefore, staff finds that Education Code section 87164, subdivision (f), as added by
Statutes 2001, chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by
Statutes 2002, chapter 81, constitute a new program or higher level of service.

Issue 3: Does Education Code section 87164, subdivision (f), as added by Statutes
2001, chapter 416, and subdivisions (¢)(1), and (c)(2), as added and amended
by Statutes 2002, chapter 81, impose “costs mandated by the state” on
community college districts within the mcaning of article XIII B, section 6,
and Government Code section 175147

In order for the test claim statute to impose a reimbursable state-mandated program under the
California Constitution, the test claim statutes must impose costs mandated by the state.’®
Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
afier July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XII1 B of the California Constitution.

Santa Monica Community College District, co-claimant, estimated that it “will incur
approximately $1,000, or more, annually, in staffing and other costs in excess of any funding
provided to school districts and the state for the period from July 1, 2001 through

June 30, 2002”7 to implement all duties alleged by the claimants to be mandated by the state.

In addition, the State Personnel Board has provided evidence of amounts charged to community
college districts in the State Personnel Board comments, dated April 20, 2007. The State
Personnel Board indicates that during the period between 2002 and 2007, 12 whistleblower
complaints were filed with the State Personnel Board by community college district employees
and/or applicants for employment. The State Personnel Board alsc indicates that as of

April 20, 2007, community college districts have been charged $4,860.91 since 2002. This
amount includes hearings for both community college employees and applicants for
employment.

Thus, staff finds that the record supports the finding of costs mandated by the state and that none
of the exceptions in Government Code section 17556 apply to deny this claim. As a result, staff
finds that Education Code section 87164, subdivision (f), as added by Statutes 2001,

chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by Statutes 2002,

chapter 81, impose costs mandated by the state within the meaning of article XIII B, section 6 of
the California Constitution and Government Code section 17514 for the following activities
when an employee or applicant for employment files a complaint with the State Personnel Board:

» Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending

" Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
77 Exhibit A, Test Claim, Exhibit 1, Declaration of Tem Donner, p. 139.

29 Test Claim 02-TC-24, Final Staff Analysis




hearings, and producing documents during investigations or hearings (Ed. Code, § §7164,
subd. (c)(1)).

¢ Beginning January 1, 2003, pay for all costs associated with the State Personne! Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

s Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Conclusion

Staff concludes that Education Code section 87164, subdivision (f), as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (¢)(2), as added and amended by Statutes 2002,
chapter 81, constitutes a reimbursable state-mandated program on community college districts
within the meaning of article XIII B, section 6 of the California Constitution, and Government
Code section 17514, for the following specific new activities when an employee or applicant for
employment files a complaint with the State Personnel Board:

» Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)).

e Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

* Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the Statc Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated
activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
Califormia Constitution.

Any other test claim statute and allegation not specifically approved above, does not impose a
reimbursable state-mandated program subject to article XI1I B, section 6 of the California
Constitution.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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PART Il. LEGISLATIVE HISTORY OF THE CLAIM
This test claim alleges mandated costs subject to reimbursement by the state for-
schoo! districts, county offices of edqcation and community coliege districts to establish
and im;ﬁlement polibies and procedufes ﬁo comply with the “Reporting by School
Employees of improper Governmental Activities Act” pursuant to Education Code
Sections 44110 through- 44114 and for comrﬁunity college districts to combly with the
“Reporting by Community College Employees of impraper Governmental lActivities Act’
pursuant to Education Code 87160 throug'h» 87164, |
SECTION- 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975
Prior to January 1, 1875 there was no state statute or executive qrder in effect
which required school districts, county offices of edﬁdation, or community college
districts to establish procedures to protect employee or employee applicant
;‘whistlebIOWers” or to discipline employeés, ofﬁcers: or administrators who intentionally
engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
employee applicant for having disclosed improper governmental activity.
SECTION 2. LEGISLAﬂVE HISTORY AFTER JANUARY 1, 1975
| _ Chapter 531, Statutes of 2000;‘ Section 1, added Articie 5 to Chapter 1 of Part 25

of the Education Code, consisting of Sections 44110 through 44114. Section 44110°

superintendent of schools.”

2 Education Code Section 44110, added by Chapter 531, Statutes of 2000,
Section 1: :
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requires the article to be known as the Reporting by School Ernployees of Impro_per
Governmmental Activities Act.

Section 44111° states a legisiative intent that school smployees and other
persons disclose improper,gdvemmental activities.

Section 44112° provides retevant definitions. Subdivision {a) defines an

“This artlcie shall be known and may be referred to as the Reportmg by School
Employees of Impropar Governmental Activities Act.” :

® Education Code Section 44111, added by Chapter 531 Statutes of 2000
Sectlon 1

“It is the intent of the Legislature that school employees and other persons

disclose, to the extent:not expressiy prohibited by law, improper governmental
actw:tles

4 Educatldn Code Sectlon 44112, added by Chapter 531, Statutes of 2000
Section 1:

“For the purposes of this article, the foliowing ferms have the following meanings:

(a) "Employee" means a pubiic school employee as defined in subdivision (j) of
Section 3540.1 of the. Government Code. .

(b) "Iliegal ord . means any dlrectwe fo wolate or assnst m violating & federal,
state, or local law; rule .ot regulatlon Qr an order to work or cause others to.work.in.
conditions out5|de of thetr hne of. duty that would unreasonably threaten the health. or
safety of employees or the publlc:

(c) "Improper govemnmental activity” means an activity,by.a public school agency
or by an employee that.is undertaken in the. performance of the employee s official
duties, whether,or net that ac:tlwty is,within the scope of his or her empioyment and that
meets either of the following descrlptlons

(1) The.activity violates a state or federal law or regulatlon mclud:ng, but
not limited to, corruption, malfeasance, bribery, theft of government property;
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of

. government praperty, or willful omission to perform duty.

{(2) The activity is economically wasteful ar mvolves gross mlsconduct
mcompetency, or inefficiency. e
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‘employee” as a "public school employee,” as defined in subdivision (j) of Section

3540.1° of the Government Code. Subdivision (b) defines an “illegal order” as a

directive to violate a federal, state, or local law, rule, or regulation or an order io work in

" conditions that would unreasonably threaten the health or safety of empioyees or the

public. Subdivision (c) defines “improper governmental activity” as an activity
undertaken in the pérforrnance of official duties that violates a state or federal law or
regulation, including, corruption, malfeasénce, bribery, theft, fraud, éoercion, convarsion,
malicious prosecufion, misuse of government property, willful ‘omission to perform duty
or an activity that is economically wasieful or involves groés misconduct, ingompetency,
or inefficiency. Subdivision (d) defines "person" as any individu.al, corporation, trust,
association, any state or local government, or their agent. Subdivision (&) defines

"protected disclosure” as a good faith communication that discloses improper

(d) "Person” means any individual, corporation, trust, association, any state or
local government, or any agency or instrumentality of any of the foregoing.

(e) "Protected disclosure" means a good faith communication that discloses or
demonstrates an intention to disclose information that may evndence gither of the

- following:

(1) An improper governmentai activity.

(2) Any condition that may significantly threaten the health or safety of
employees or the public if the disclosure or intention to disclose was made for the
purpose of remedying that condition.

(f) "Public school employer” has the same meanlng as in subdivision (k} of
Section 3540.1 of the Government Code

5 Subdivision (j) of Government Code Section 3540.1 defines “empioyee” as_ahy

person employed by a public school employer, except elected or appointed empioyees,
management employees and confidential employees.
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governmental activify or disclioses a remedy'{o any condition that may significantly

threaten the health or safety of employees or the public. Subdivision (f) defines “"public
schoollemployér" as having the same méani'ng as in subdivision (k) of Govemment
Code Section 3540.1°.

Section 44113, s_ubdivision (a), prohibits an employee from using “official
authority or influence” to-interfere with the right of a,perdon to disclose improper.

governmental activity to an official agent. Subdivision (b) defines "use of official authority - |

® Subdivision (k) of Government Code Section 3540.1 defines "public school
employer” or "employer” as the governing board of a school district, a school district, a
county board of education, a county supérintendent of schools, or-a charter schoaol that
has deciared itself a public school employer pursuant to subdivision (b) of Section
47611 5 of the Educatlon Code

gz Educatmn Code Sectlon 441 13, added by Chaptar 531 Statutes of. 200{3
Sectlcn 1: - vy ERK : J

“(a) An employee may.not dlrectly or mdnrectly Use-or attempt to use the off cial.
authonty or mﬂuence of the empioyee for the purpose, of. mtnmsdatmg, 1threatenmg, ‘
- person-for the purpose of mterferlng wnth the nght of that person to. d:sclose to.an. ofﬂcia! v
agent matters within:the scope of this article. -
. (b) For the purpose of subdivision {a), "use of: ofﬁcnal authonty or: mﬂuence :

inciudes promising to confer or.conferring any benefit; affecting or threatening to affect

any reprisal; or-taking, directing others to take, recommending, processing, or.approving .-
any personnel action, including, but-not: fimited to appointment, promotion, transfer,
assngnment performance evaiuation;: .suspension,.or other-disciplinary action:

+(c) Forthe purpose.of: subdlvnswn (a),. "official agentincludes a school: .
administrator,:member-of the. governing board.of a school district:or-county-board of
education,-county.superintendent of schools; or. the Superintendent of Public Instruction.

~ {d) An-empioyee:who violates subdivision (a) may be liable in an action for civil
damages brought against the employee by-the offended- -party.

(e) Nothing in this section shall be:construed to authonze an mdlwdual to dlsclose
information otherwise prohlblted by or under. Iaw -
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or influence" as promising any banaﬂt. threatening any reprisal or taking any retaliatory
personnel action. Subdivision (¢) defines “official agént” as a school admirtis’trator,
member of the governing _b‘oard of a school district or county board of-education, county
superintendent of schools, or the Sopsrintendent of Public instruction. Subdivision (d)
allows that a violator may be liable for civil damagea to the offended oarty. Subdivision
() oualiﬁes that this section _shotjld not be construed to authorize an'individual to
disclose any information prohibited by law.

Section 44114®, subdivision (a), provides an employee or applicant may file a

8 Educatlon Code Sectton 44144, added by Chapter 531 Statutes of 2000
Section 1: : R

“(a) A public school employee or applicant for employment with a pubhc school
employer who files a written complairit with his<or her supervisor, & school administrator,
or the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohtbltad by Section 44113 for having
drsclosed imiproper’ governmental activities or:for refusing to obeyanillegal order may
also file a copy of the written comiplaint with the local iaw enforcement agency together
with a sworri-staterment that thé contents of the writteri complaintiare true, or are -
believed by the affiant to be triie, under penalty of perjury. The complaint fi t' led with the .
local law enforcement agency shall be filed wrthln 12 months of the most recent act of
reprisal that is'thé&' subject of the complamt o

(b) A person who interitionally engages in acts of repnsal retalratlon threats,
coercion; or similar acts against 8 public school- employee or applicant for-employment
with a public:schoal emiployer for having made a protected disclosure is subject toa fine
not to exceed ten thousand doflars'($10,000) and-imprisonment.in the county.jail for-a
period- not to excegd one year. Any public school erviployee, ‘officer; or administrator who
intentionally ‘engages in that conduct shall also be'subject to discipline by thepublic
school ‘érriployer: If no advérsé action is instituted bythe public school employer and it is
determiriéd that'there is reasonable catise to beligve that:an act of reprisal, retaliation,
threats, coercion, or similar acts prohibited by Section 44113; the’ local law enforcement
agency may report the natire and details of the activity to the goveming board of the
school district or county board of eduoatlon as appropriate.
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written complaint with his or her supervisor,.a school administrator, or public school

(c) In.addition to all other penalties provided by iaw, a person who intenfionally
engages in acts of reprisal, retaliation, threats, cosrcion, or similar.-acts against a:public .
school empioyee or applicant for employment with a public school employer for having
made & protecied disclosure shall be liable in an action for damages brought against him -
or her by the injured party. Punitive damages may be awarded by the court where the
acts of the offending-party are proven to be malicious. Where liabiiity has been
established, the injured party shall also be entitied to reasonable attorney's fees as
provided by law.:However, an action for damages-shall not.be availableto the injured.
party uniess the mjured party has first filed-a complaint with the local law enforcement
agency.

(d) This section is not mtended to prevent a public school emp!oyer school
administrator, or supervisor.from'taking, failing to-take; directing others to take;
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a public’school employer:if the public school
employer, school administrator, or supervisor reasonably befieves the action ar inaction
is justified on the basis of evidence'separate and apart from the fact-that the person has
made a protected disclosure as defined in subdivision {e) of Section 44112.

(e) Inany-civil action or.administrative proceeding, once-it has'been-
demonstrated by a preponderance of evidence that an activity protected by this article
was a contnbutmg factor in the alleged retaliation against a formar, current, or-
prospective public school employee, the burden of proof shall be on the supervisor,
school administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the public school employee had not engaged in protected disclosures or
refused an illegal order.

If the supervisar, school administrator, or public schodl employer fails to meet this
burden of proof in an adverse action against the public school employee in any
administrative review, challenge; or adjudication in-which retaliation has been
demonstrated to be a contributing factor, the public school employee shall have a
compiete affirmative defense in the adverse action.

(A Nothing in this article shalf be deemed to diminish the rights, privileges, or
remedles of a public school employee under any other federal or state law or under an
employment contract or collective bargaining agreement.

(g) If the provisions of this section.are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 {commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative action.”

109




M @ N

10

11

12

13

14

15

16

17

Test Claim of San Juan Unified Schoo! District
‘and Santa Monica Community College District
Chapter 81/02- Reporting improper Gov antal Activities

employer alleging actua! or attempted improper acts as prohibited by Section 44113 and
also allows the offended party to file a copy of the written compleint with local law
enforcement W|th|n 12 months of the most recent subject of complalnt Subdivision (b)
defi ines the criminal penaliies for acts prohibited by Section 44113. This conduct shall
also be subject to drscrpflne by the public school employer. If no adverse action occurs,
local aw enforcement may report the actrwty to the govemmg board of the school district
or the county board of education. Subdivision (c) aliows the f‘thng of a cnvrl action and the
court may award damages and reasonehle attorney’s feee. Subdivision (e) requires, in
any civil action or edm‘inistretive proceeding, that the tnitial burden of proof is on the |
employee or applicant to prove a prohlblted actwrty was a contnbutrng factor in the
alleged retaiiation. Thereafter the burden of proof rests on the superv:sor school
admmrstrator or public school employer to prowde clear. and convrnc:rng evrdence that
the alleged ac’non would-have occurred for legitimate, independent reasons. Fallure to
do so gives the pub‘lic school ernployee a complete affimative defense.

Chapter 531, Statutes of 2000, Section 2, added Article 6 to Chapter 1 of Part 51

of the Education Code, consrstmg of Sactions 87160 through 87164. Section 871609

requires the article to be known as the Reporting by Community College Employees of

® Education Code Section 87160, added by Chapter 531 Statutes of 2000,
Section 2:

“This article shall be known and may be referred to as the Reporting by -
Community Coliege Employees of Improper Governmental Activities Act.”
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Improper Governmental Acttvities Act.

Section 87161 states a legislative intent that community college employees and
other persons disclose improper governmental activities.

Section 87162 provides relevant definitions. Subdivision-(a) defines an

L Eduoatlon Code Sectlon 87161, added by Chapter 531, Statutes of 2000,
Section 2: B
J .
“It is the intent of the Legislature:that-community college employees and other
persons d|sclose to the extent not expressly prohlblted by law, improper govemmental
activities.” '

iz M Education Code Section 87162, added by Chapter 531 Statutes of 2000,
Seotton 2

"For the purposes of this article, the followmg terms have the following meanings:
- (a) "Employee".means a public:school employee as defined in'subdivision (j) of
Section 3540.1 of the Govemment Code as construed to mclude commumty coliege
employees. - -

(b) "lllegal order” means any dnrectlve to \ﬂolate or assnst in violating a federal
state, or local-law, rule, or regulation or an-order-to work or cause.others to.work.in -
conditions autside of their line of duty that would unreasonabiy threaten the health or
safety of employees or the public. :

(¢) "Improper governmental activity" means an actlwty by a commumty coliege or
by an employee thatis:undertaken in the performance of the employee's official-duties,
whether or not that activity is within the scope of his or her employment and that meets
either of the foliowing descriptions: |

(1) The activity violates a state or federal law or regulatton mcludmg, but
not limited to, corruption, malfeasance, bribery, theft of government proparty, -
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of

government property, or willful omission to perform duty. .

(2) The activity is economloally wastefuf or involves gross misconduct,
incompsatency, or inefiiciency. =

(d) "Person" means any individual, corporat:on frust, assoonatton any state or
local government, or-any agency or instrumentality of any of the, foregonng

(e) "Protected disclosure" means a good faith-communication that discioses or
demonstrates an intention to disclose information that may evidence either of the
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‘employee” as a “public school employee,” as defined in subdivision (j) of Section 3540.1

of the Government Code as construed to inciude community college employees.
Subdivision (b) defines an “illegal order” as a directive to violate a federal, state, or local
law, rﬁle, or regulation or an order to work in conditions that would unreasonably
threaten the health or safety of em'pioyees or the public. Subdivision (c) defines
"improper govemmer;tal activity" as ah activity undertakeﬁ in the performance of official
duties that violaies a state or federal law or regulation.-ihcluding, corruption,
malfeasance, bribery, theft, frau;i. coe;cion, convei:sion, m'alicio.us prosecution, misuse
of government property, willful omiséion to perform duty or an éctivity that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.
Subdnnsmn (d) deﬂnes “person" as any mdlwdual corporatuon frust, asscciation, any
state or Iocal govemment or their agent SUbleISIOH (e) defines "protected dtsclosure
as a good faith-communication that discloses improper governmental actlwtyf-orf
discloses a remedy to any condition that may significantly threaten the health or safety

of employees or the puiblic. Subdivision {f) defines "public school empioyer” as having

_the same meaning as in Government Code Section 3540.1, subdivision (i;), which

foliowing:

(1} An improper governmental activity. -

(2) Any condition that may significantly threaten the health or safety of
empioyees or the public if the disclosure or intention to disclose was made for the
ourpose of remedying that condition.

(f) "Public school employer" has the same maaning as in subdivision (k) of
Section 3540.1 of the Government Code as construed to mclude commumty coliege
districts.”
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includes cqmlnunity college districts.

Section 87163", subdivision (a'). prohibits an employee from using “official
authcrlly Ior influence” fo interfere .with the right of ‘a person to disclose these matters td
an official agent Subdlwsmn (b) defines "use of official authority or influence” as
promlsmg any beneﬁt threatenmg any rapnsal or taklng any retallatOry personnei action.
Subdivision (c) defines ofﬁclal agent” as a communlty college administrator; member of
the govermning board ofa communrty college dlstnct or the Chancallor of the Callfomla
Commumty Colleges SllblelSlon (d) allows that a vxolator may be Ilable for civil
damages to the offended party. Subdwusnon (e)- qualrf ies that thls saction should not be

c;onstmed to authonze an individual to d:sclcse mformatlon if prohlbltedrby law.

12 Educatlcm Code Sectlon 87163 added by Chapter 531, Statutes of 2000
Sectlon 2:

“(a)-An employee may not dzrectly or-indirectly use or attempt to use the offi cnal
authority or-influence of the emplovee for the purpose of intimidating, thréatening,
coercing, commandlng or attempting to intimidate, threaten, coerce, or command any

' person for the purpese of interfering with the right of that person to dlsclose to an offi cual '

agent matters within the scope of this article.

' (b} For the purpose of .subdivision (a), "use of offi Cla| authonty or influence”
includes promising to confer or confarring any benefit; affecting or threatening-to affect
any reprisal; or {aking;-directing others'to take, recommending, processing, Or approving
any personnel:action, including, but.riof:limited to appointment, proriotion; transfer; '
assignment;: performance evalugtion, suspension, .or other-disciplinary action.

(c) For the purpose of subdivision (a), "official agent” includes a community
college administrator, member of the governing board of a community college district; or
the Chancelior of the Califomia Community Colieges.

(d) An employee who violates subdivision {a) may be liable in-an action for ClVll
damages brought against the empioyee by the offended party.

(e)Nothing in this section shall be construed to authonze an mduvndual to disclose
information othervvlse prohibited by or under law.”
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Section 87164, subdivision (&), provides that an employee or applicant may file

'® Education Code Section 87164, added by Chapter 531, Statutes of 2000,
Section 2:

“(a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college administrator, or
the public school employer alleging actual or attempted acts. of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 87163 for having
disclosed improper governmenial activities or for refusinge-obey an illegai ordér may
also file a copy of the written complaint with the local law enforcemant agency, together
with a swom statement that the contents of the written complairit are true, or are
believed by the affiant to be true, under penalty of perjury. The complaint filed with the
local law enforcement agency shall be:filed within 12: months of the most recent act of
reprisal that is the subject of the .complaint.

.(b)-A person who intentionally-engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a public
school employer forihaving made a protected disclosure is $ubject to a fine not to -
exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a period
not to exceed one year. An employee, officer, or administrator who intentionally engages
in that conduct shall also be subject to discipline by the public school efployer. If no
adverse action is-instituted by the publi¢ school-empioyer, and it:is determined that there
is reasonable cause to believe that an act of reprisal, retaliation, threats, coercion, or
similar acts:prohibited by Section 87163; the local law-enforcemeant agency may raport
the nature and details of the activity to the govemmg board of- the communlty college
district. -

(c) In addition to all other:penalties prowded by law, a person who mtentlonally
engages in acts of reprisal, retaliation, threats, coercion; orsimilar acts against an
employee or applicant for employment with a public school- employer for having rnade a
protected disclosure shall be liable:in an action for damages brought against him or her
by the injurad party.. Punitive damages may be awarded by the court where the acts of
the offending party-are proven to be mailicious. Where liability has been established, the
injured party shall also be entitled to:-reasonable attomey's fees as provided by law.
However, an-action for damages shall not-be available to the injured-party unless'the
injured party-has first filed a complaint:-with the.local-law enforcement agency.

(d) This section is not intended to. prevent a:public school-employer,: sc:hool
adminisirator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a.personnel-action with respect to.an empleyee or
applicant for employment with a public school employer if the public school .employer,
school administrator, or supervisor reasonably beiieves an action or inaction is justified
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a written complaint with his or her supervisor, a school e_dmin':strator, or public school
employer alleging actual or attempted improper acts as prohibited by Saction 87163 and
allows the offended party to file a copy of the written complaint with local law
enforcement within 12 months of the most recant subject of the complaint. Subdivision
(bj defines the criminal penalties for the. acts prohibited by Section 87163: This conduct
shall also be subject to discipline by the public school employer. If no adverse action
occurs, local taw enforcement may.report th_e activity to the govemning board of-the
community college district. Subdivision.(c) aiows the filing of a civil action and the court

7“.‘.%5’ award damages and reasonable attomey's fees. Subdivision (e) requires, in any

on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in subdivision (e} .of Section 87162,

. (e) In any civil action or administrative proceeding, once it has-been -
demonstrated by a preponderance of evidence that an activity protected by this article
was a confributing.factor.in the alleged retaliation against a'former, cumrent, or
prospective employee, -the burden;of proof shall be .on:the supervisar, school
administrator; or. public school employer to demonstrate by clear and convincing
evidence that the:alleded action would.have occurred foriegitimate, independent
reasons even if the:employee had not: -engaged;in protected disclosures or refused an
illegal order. If the superviser, school.administrator, or.public school.employer fails'to
meet this burden of proof in an adverse action against the amployee in-any
administrative review, chalienge, or adjudication:in wh|ch retaliation has been
demonstrated to be a contributing factor the employee shall have.a complete afﬁrmatlve
defense in the.adverse action. i

(f) Nothing in this article-shall be: deemed to dlmm:sh the nghts prwﬂeges or
remedies. of an employee under any.other federal or: state Iaw or under an employment
contract or-collective: bargammg agresment. .

(g) If the provisions of this-section are in conflict wnth the provusmns of a.
memorandum of understanding reached pursuant to Chapter 10.7' (commencmg with
Section 3540) of.Division'4. of Titie 1-of the Government Code, the memorandum of .
understanding shall be controlling without further legislative action.”
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- civil action or administrative proceeding, that the initial burden of proof is on the

employee dr applicant to prove a prohibited activity was a contributing factor in the
alleged refaliation. Thereafter, the burden of proof rests on the supervisor, school
adrﬁinistrator, or public school employer to provide ciear and convincing evidence that
the alleged action would have occurred for legitimate, independent reasons. Failure to
do so gives the pub[ieschdol employee a complete affirmative defense.

Chapter 159, Statutes of 2001, Section 68, amendéd”Educatién Code Section
44114, effective January 1, 2002, to make technical changes. |

Chapter 416, Statutes of 2001, Section 1, amended Education C'ode Section

87164", effective January 1, 2002, to insert five naw sﬁbdivisions (), (d),.(e), (f), and

' Education Code. Sectlon 87464, as amended by Chapter 416 Statutes of 2001,
Section 1, effective January1 2002; -
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and discipiinary. groceedtngs
- (8) If, after the heanng the State Personnel Board dete[mmes Ihat a wclg’ncn of

officer ccnclude tbat imp gger gctw;ty hgs occurred the board may_order any
i i . re cratlcn of lost

subject cf the alleged gcts of mtsgcndgct prchlbgted by Section 82163
Whe ever the S ate Personnet d determines tha LSU rvisor

saction. .

(ﬂ) In addltlcn to ell other penaltnes provuded by law, a person whc mtentlonany
engages in acts of reprisal, retaliation, threats, coercion, or similar acts agamst an
employee or applicant for employment with a publlc school empicyer for, having made a
protected disclosure shall be liable.in an. actron for damages brought against him ar. her
by the mjured party Punitive damages may be awarded by the court where the acts of
the offending party are proven to be malicious. Where fiability. has been estabhshed the
injured party shal} also be entitied to reasonable attorney's fees as provided by iaw.
However, an action for damages shall not be available fo the injured, party unless the
injured party has first filed a comptaint with the local law enforcement agency. Nothing in
this subd:vtelon reguwee an injured party to file a complaint with the State Personnel

(1) Thls sectlon is not intended. to prevent a pubilc school employer school
administrator, or. supennsor from taking, failing to take, directing others to take,
recommendmg or approving a personne! acfion with respeact to an employee or
applicant for employment with a public school.employer if the public school employer,
school administrator, or supervisor. reascnably believes an action or inaction is justified
on the basis of evidence separate and apart from the fact that the.person has made a
protected disclosure as -defined in subdivision (e) of. Sectlcn 87162..

(D) In any civil. actm_n or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against.a former, current, or prospective
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(g). Subdivision ('c) requires the State Personnel Board to initiate a hearing or
investigation of a written complaint within 10 working days. Findings shall be completed
within 860 workings days and a copy of the ﬂndmgs must be prowded to the complalnmg
employee or appltcant and the approprlate supervisors, admlmstrator or employer The '

hearing shall be canducted in accardance with Section 18671 2" of the Govern‘ment- -

empioyee, the burden of proof shall be on’ the superwsor school admlnlstrator or public
school employer to’ demonstrate by clear and- convmc:ng evndence that the alleged
action would have occurred for legrtumate lndependent reasons even if the employee
school admlmstrator or publlc school employer falls t0°meet: thta burden of proof in’ an
adversé’ actlon agamst the employee in any : admlmstratwe revnew challenge or -
adjudrcatlon |n wh|ch retahatten has been demonstrated to be a contrlbutmg factor the

(K) Nothmg in this article ehall be deemed to dtmlmsh the rights, pnvelegee or
remedies of an employee under any other federal ‘or state Iaw or under an employment
contract or coltectlve bargalmng agreement '

(l) If the prowsmns of this- secttcm are in conﬂtct with the prowsmns of a
memorandum of underatandlng réached pursuant to Chapter 10.7 (commencmg with
Section 3540) of Dlwsmn 4 of Title 1 of the Government Code, the memorandum of
understandmg shall be controllmg WIthout further Ieglslatlve ac’uon

'* Government Code Section 18671.2, as amended by Chapter 472, Statutes of
1996, Section 2;

“(a) The total cost io the state of maintaining and operating the hearing office of
the board shall beé determined by the board, in advancé or upon any 6ther basis as it
may determine, utilizing information from 'the state agencies for which semces are
provided by the hearing office.

(b) The board shalt be reimbursed for the entire cost of hearings conducted by
the hearing office pursuant to-statutes administered by the board or by interagency
agreement. The board may bill the appropriate state agenctes for the costs incurred in
conducting hearings involving employees of those state agencies, and employees of the
California State University pursuant to Sections 89535 to 88542, inclusive, of the
Education Code, and may bill the state departments having responsibility for the overall
admlmstratlon of grant-in-aid programs for the costs incurred in conducting hearings
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Code. Subdivision (d) aliows the employer to request a hearing before the State
Personnel Board to overrule adverse findings. Subdivision (g) requires the State
Personnel Board to order appropriate relief if it is determined that a violation has
occurred. Subdivision (f) requires that a violation of Section 87163 shall be made in the
supervisor's, administrator's, or employer’s official personnel records. Former
sﬁbdivisions (), (d), (e), (f), and (g) were re-letiered (h), (i}, (j), (k), and (I}, respectively.
Chapter 81, Statutes of 2002, Section 1, amended Education Code Sectiion

87164, effective January 1, 2003, to split subdivision (c) intc subparagraphs (1) and

invoiving employees not administering their own merit systems pursuant to Chapter 1
(commencing with Section 19800) of Part 2.5, All costs callected by the board pursuant

to this section shall only be used for purposes of maintaining and operating the hearing
office of the board.” .

*® Education Code Section 87164, as amended by Chapter 81, Statutes of 2002,
Section 1, effective January 1, 2003:

“(c) (1) The State Personnel Board shall initiate a hearing or investigation of a
written complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission.

The exacutive officer of the State Personnel Board shall compiete findings of the

hearing or investigation within 80 working days thereafter and shall provide a copy of the
findings to the complaining employee or applicant for empioyment with a pubiic school
empioyer and to the appropriate supervisors, administrator, or empioyer. This hearing
shall be conducted in accordance with Section 18671.2 of the Government Code,_this
part, and the rules of practice and procedure of the State Personnel Board. When the
aliegations contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate the appeals
into the most appropriate format. In these cases, the time limits described in this
subdivision paragraph shall not apply:

(2) Notwithstanding Section 18671.2 of the Government Code. no costs
associated with hearings of the State Personnel Board conducted pursuant to paragraph
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(2). Subparagraph (1) made technical changes. Subparagraph (2) was added to

* provide that the costs associated with hearings shall not be charged to the Board of

Governors but instead to the community college district that employs the compl“aining
employee or applicant.
PART lll. STATEMENT OF THE CLAIM

SECTION 1. COSTS MANDATED BY THE STATE

The Statutes and Education Code sectioﬁs referenced in this test claim result in
school districts incurring costs mandated by fhe state, as defined in Government Code
section 17514", by creating new state-mandated duties related to the uniquely
governmenital function’ of pi"OVid_ing"":puinc': services and these §tatiites apply to school '

districts and do not apply generally to ail residerifs and entitiés in the state.'®

as filed his or he

'" Government Code section 17514, as added by Chapter 1459/84:

"Costs mandated by the state" means any increased costs which a-local agency or
school district is required to incur after July 1, 1880, as-a result of any: statute enacted
on or after-Jdanuary 1, 1975, or any executwe order imiplementing any statute enacted on
or after January 1,"1975, which mandates a new. program or higher level of service of an
existing program thhm the meanmg of Sectton 6 of Artlc:le XIIIB of the California -
Consﬂtutmn

¥ public schools are a Article XHIl B, Section 6 “program,” pursuant to Long

'Beach Unified School District v. State of Callfurnl {1990) 225 Cal. App 3d 155; 275
Cal.Rpftr. 449:
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The new duties mandated by the state upon school districts; county ofﬁces of
education and community covueges require state reimbursement of the direct and indirect
costs of iabor, materials and supplies, data processing services and software,
contracted services and consultants, equipment and capital assets, staff and student
training and travel to implement the foIIoWing activities:

) Sc;nool Districts and County Offices of Education:
A) Pﬁrsuant to the Reporting by School Employees of Improper
- Governmental Activities Act (Educaﬁon Code Sections 44110 through
'44114) to establish policies and procedures, and to periodically update
those pblicies and procedures, o implement the act.

B) Pursuant to Education Code Section 44114, subdivision (a), to receive, file
and maintain written complaints filed by school employees or applicants for
employment .alleging actual or attempted acts of reprisal, retaiiation,
threats, ¢oercion or si'milar improper acts for having disclosed improper
governmental activities or for refusing to obey an iliegal order.

C) Pursuant to Education Code Section 44144, subdivision (b), to investigate,

or to cooperate with law enforcement investigations of, written complaints

“In the instant case, although numerous private schools exist, education in our society is

considered to be a peculiarly government function. (Cf. Cammel Valley Fire Protection
Dist. V. State of California {1987) 190 Cal.App.3d at p.537) Further, public education is

administered by local agencues fo provide service to the public. Thus public educatlon
constitutes a ‘program’ within the meaning of Sectlon 6."
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In

D)

E)

F)

Co

filed by school employees or applicants for employment alleging aciual or

attempted acts of reprisal, retaliation, threats, coercion or simiiar improper -

acts for having disclosed improper governmental activities or for refusing

to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (b}, to discipline,

as may be required by law or the district's coliective bargaining agreement,

any employee, officer or administrator, who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

improper acts for having disclosed improper govemmental activities or for

refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond,

appear and defend in any civil action; directly or derivatively, when named

as a party or otherwise required by the collective bargaining agreement,

brought by a person alieging an employee or officer of the district has

engaged in actuat or attempted acts of reprisal, retaliation, threats,

coercion or similar improper acts for having made a protected disclosure.

Pursuant to Education Code Section 44114, subdivision {c),.to pay

damages, directly or derivatively, including attorney's fees, when ordered

by the court based upon the liability of the district, or as otherwise defined

by the collective bargaining agreement .

u

Cc

8.
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A)

B)

C)

D)

Pursuant to the Reporting by Community College Employees of improper

. Governmental Activities Act (Education Code Sections 87160 through

87164).':0» establish poliéies and procedures, and to periodically updats
thos_é policies and procedures, to irﬁplement the act.

Pursuant to Education Code Section 87164, subdivision (a), to receive, file
and maiﬁtain written complaints filted by school employees. or applicants for
employment alleging actual or attempted acts of reprisal, retaliaﬁon.
threats, coercion or similar impropef acts for ‘having disclosed improper
_governfnental activities or for rafusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b}, to inveétigate,
or to cooperate with law enforcement investigations of,. written compilaints
filed by school employees or abplicants for employment alleging actual or
attempted acts of raprisal, retaliation, threats, coercion or similar improper
acts for having disclosed improper governmental activities or for refusing
to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision-(b), todiscipline,
as may be required by law or the diétrict's collective bargaining agreement,
any employee, ofﬁce_r or administrator, whol is found to have engaged in
actual or attempted acts of reprisal; retaliation, threats, coercion or similar
improper acts for having disclosed 'improper governmental activities or for -

refusing to obey an illegal order,

123




10
11
12
13
14
15
16
17
18
19
20

21

Test Claim of San Juan Unified School District
and Santa Monica Community College District

F)

G)

H)

)

Chapter 81/02 Reporting Improper Governmental Activities

Pursuant to Education Code Section 87164, subdivision (i), to respond,

~ appear and defend in any civil action, directly-or derivatively, when named

as a party or otherwise required by the collective bargaining agreement,

brought by a person alleging-an employee or officer.-of the district has

engaged in actual or atterpted acts of reprisal, retaliation, threats,

coercion-'or-simiiarimpropér acts for having made 2 protected disclosure.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney’'s fees, when ordered
by the court based ﬁpon the liability of the district, or as otherwise defined
by the collective bargaining agreement .

Pursuant to Education Code Section 87164, subdivision (c}, for

Community College Districts to appear and participate in hearings and

‘investigations initiated by the State Personnel Board when complaints

alieging actual or attempted acts of reprisal, retaliation, threats, coercion or

similar acts for having made a protected disclosures have been filed with

the Board.

Pursuant to Education Code Section 87164, subdivision (d), for
Community College Disiricts to request a hearing before the State
Personnel Board when the advérse findings of the hearing officer are
incorrect.

Pursuant to Education Code Section 87164, subdivision {(e), for
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12

13 K

14
)

15

Community College Districts when, after a hearing, the State Personnel
Board determined that a violation has cccurred, or if no hearing is
requested and 'thg findings of the hearing officer conclude improper activity
has occurred, fo comply with any ordered relief including, but not limited to,
reinstatement, backpay, restoration of lost service cred'it, and the
éxpungement of any adverse records of the empioyee or employee
applicant who was the subject of the acts of misconduct. |

Pursuant to Education Code Section 87164, subdivision (f), for Community
Coliege Districts, When the ‘State Personnel Board determines that a
supervisor, administrator or employer has violated Section 87163, to cause
an entry to that eﬁgct to be made in the supervisor's, administrator's or
employer’s official personne! records.

Pursuant to Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for all of the costs associated with its

hearings conducted pursuant to subdivision (c){1).

16 SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

17 None of the Govemment Code Section 17556 statutory exceptions to a finding

¥ Government Code section 175586, as last amended by Chapter 589, Statutes of

1989:

“The commission shall not find costs mandated by the state, as defined in Section

17514, in any ciaim submitted by a local agency or school district, if, afier a hearing, the
commission finds that:
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of costs mandated by the state apply to this test claim. Note, that to the extent school
districts may have previously performed functions similar to those mandated by the
referenced code sections, such efforts did not establish a preexisting duty that would

relieve the state of its constitutional requirement to later reimburse school districts when

these activities became mandated.*®

(a) The claim is submitted by a local agency or school district which requested
legisiative authcmty for that local agency or school district to.implement the program
specified in the statute, and that statute imposes costs upon that local agency or school
district requesting the Ieglslatwe authority. A resolution from the govermng body or a
Ietter from a delegated representatlve of the governing body of & Iocal agency ot school
a given program shail constrtute a request within the meamng of this paragraph

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulatlon by action of the coufts. -

(c) The, statute.or.executive order implemented a federal law or regulatlon and
resulted in costs mandated by the federal govemment, uniess the statute or executive
order mandates costs which exceed the mandate in that federal law or.regulation.

(d) The local agency or school district has the authority o levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level of
service.

(e) The statute or executive order provides for offsetting savmgs to local agencies
or school districts which result in no net costs to the local agencies of school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
mandate in an amount sufficient to fund thé cost of the state mandate.

(f) The statute or executive order imposed duties which were expressly inciuded
_.in a ballot measure approved by the voters in a statewide election.

-{g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only fof that portion of the statute
relating directly {o the enforcement of the crime or infraction.”

2 Government Code section 17565, added by Chapter 879, Statutes of 1986:
“If a local agency or a school district, at its option, has been incurring costs which are

subseguently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operatwe date of the mandate.”
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SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM
No funds are appropriated by the state for reimbursement of these costs |
mandated by the state and there is no other proyision of iaw for recovery of cdsts from
any other source. _ |
PART IV. ADDITIONAL CLAIM REQUIREMENTS
The following elements of this claim are provided pursuant to Section 1183, Title
2, California Code of Regulations;

Exhibit 1: Declaration of Diana Halpenny
. General Counsel
San Juan Unified School District

Declaration of Tom Donner
Executive Vice President - Business and Administration
Santa Monica Community College District

. Exhibit 2:  Copies of Statutes Cited

Chapter 81, Statutes of 2002

Chapter 4186, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Exhibit 3: Copies of Code Sections Cited

Education Code Section 44110
Education Code Section 44111
Education Code Section 44112
Education Code Section 44113
Education Code Section 44114
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Education Code Section 87160
Education Code Section §7161
Education Code Section 87162
Education Code Section 87163
Education Code Section 87164
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PART V. CERTIFICATION
| certify by my signature below, under penalty of perjury, that the statements
made in this document are true and complete of my own knowiedge -or information and
belief.

Executed on May ;/ , 2003, at Cammichael, California by:

General Counsel ,
San Juan Unified Schoo! District

Voice: (916) 971-7110
Fax; (918) 871-7704 .

PART VI. APPOINTMENT OF-REPRESENTATIVE

San Juan Unified Schoo! District appoints Keith-B. Petersen, SixTen and

Associates, as its representative for this-test claim.

YLy é 3

Diana Halpenny 7 Date /
General Counsel
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PART V. CERTIFICATION

| certify by my signature below, under penalty of parjury, that the statements
made in this document are true and complete of my own knowledge or information and
betief.

Executed on May 2L 2003, at Santa Monica, Calffornia by:

/.

Tom Bonner
Executive Vice President
Santa Monica Community Coliege Disfrict

Voice: (310) 434-4000
Fax: (310) 4344386

PART VI. APPOINTMENT-OF REPRESENTATIVE
Santa Monica Community College District appoints Keith B. Petersen, SixTen

and Associates, as its representative for thlS test cia:m

Z—«/&MJ—— : d"_,/ /*J

Tom Donnér Date
Executive Vice President
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DECLARATION OF DIANA HALPENNY

San Juan Unified School District

- Test Claim of S8an Juan Unified School District
and of Santa Monica Community Coliege District

COSM No:

Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
- Education Code Sections 44111
Education Code Sections 44112
Education Gode Sections 44113
Education Code Sections 44114
- 'Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162

Education Code Sections 87163
Education Code Sections 87164

Reportin er Governmeant Acfivitie

|, Diana Halpenny, General Counsel, San Juan Unified School District, make the
foliowing declaration and stétement.

In my capacity as General Counsa! to San Juan Unified School District , | am
responsible for the district’'s compliance with the reporting of improper governmental
activities. | am familiar with the provfsions and requirements of the Statutes and
Education Code Sections enumerated above. |

These Statutes and Education Code sections require the San Juan Unified
School District to:

A) Pursuant to the Reporiing by School Employees of Improper
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C)

Governmental Activities Act (Education Code Sections 44110 throUgh
44114) to establish poiicies and procedures, and to periodically update
those policies and procedures, to impiement the act.

Pursuant io Education' Code Section 44114, subdivision (&), to receive, file

.and maintain written complaints filed by schoo!l employees or applicants for

employment alleging actual or attempted acts Qf reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or for refusing to obsy an illegal order.

Pursuant to Education Code Section 44114, subdivision (b), to investigate
or cooperate with law enforcement written complaints filed by school
employees or appiicénts for employment alleging actual or atiempted acts -
of reprisal, retaliation, threats, coercion or similar irﬁpro,per acts for having
disclosed improper governmental activities or for refusing to obey an illegal
order.

Pursuant to Education'Code Section 44114, subdivision (b), to discipiine
any employee, officer or administrator, as may be required by law or the
district's collective bargaining agreement, who is found to have engaged in
actual or attempted acts of reprisal, retaliation, threats, coercion or simiiar
improper acts for having disclas.ed improper governmental actiﬁities or for
refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond, _
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appear and defend in any civil action, directly or derivatively,-when named

as a party or otherwise required by the collective bargaining agreement,
brought by a person alleging an employee or officer.of the district has
engageq in actual or attempted acts of reprisal, retaliation, threats,
coercion or-similar improper acts for having made a protected disclosure.
F) Pursuant to Education Code Section 44114, subdivision (c), o pay
damages, diréctly or derivatively. including attomey’s fees, when ordered
by the -court based upon the liability of the district, or-as otherwise defined
by the collective bargaining agreemen't .
It is estimated that the San Juan School District, o the extent.improper activities
may be repbrted, will incur approximately $1,000, or more, annually, in staffing and other. Q
costs in excess of any funding provided o school districts and the state for thé period
from July 1, 2001 through June 30, 2002 to-implement these new duties mandated by
the state for which the school district has not been reimbursed by any federal, state, or
local gbver’nment agéhcy, and for which it cannot othénwise obtain reimbursement_.
The foregoing facts are known to me personally and, if so required, | could testify
to the statements made herein. | hereby declare under penalty of perjury that the
,' .

/
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Declaration of Diana Halpenny
To . .

foregoing is true and correct except where stated upon information and beiief and where
50 stated | declare that | believe them to be true.

EXECUTED this _/ _day of May, 2003, at Garmichae!, California.

Diana Halpenny 4 / T
General Counsel

San Juan Unified School District

135




DECLARATION OF TOM DONNER

SANTA MONICA COMMUNITY COLLEGE DISTRICT

- Test Claim of San Juan Unified School District
and of Santa Monica Community Coliege District

COSM No.

Chapter 81, Statutes of 2002

Chapter 4186, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112
Education Code Sections 44113
Education Code Sections 44114

Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162
Education Code Sections 87163
Education Code Sections 87164

Reportina Improper Govemmental Activities

I, Tom Denner, Executive Vice President - Business and Administration, Santa
Monica Community College District, make the following declaration and statement.

in my capacity as Executive Vice President - Business and Administration, | ém
responsible for the district's compliance with the reporting of improper governmental
activities. 1 am familiar with the provisions and requirements of the Statutes and
Education Code Sections enumerated above.

These Statutes and Education Code sections require the Santa Monica

Community College District to:
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A)

B)

Q)

D)

Declaration of Tom Donner

Pursuant to the Reporting by Community College Employees of improper
Governmental Activities Act (Education Code Sections 87160 through
87164) to establish policies and procedures, and to periodically update
those policies and procedures, to implement the act.

_Pt_.u"suant to Education Code Section 87164, subdivision (&), to receive, file
and maintain writtan complaints filed by school employees or applicants for
empioyment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or-for refusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to i'nvestigate

or cooperate with law enfarcement written-complaints filed by school

_ employees or applicants for employment alleging actual or attempted acts

of reprisal, retaliation, threats, coercion or similar improper acts for having

disclosed improper governmental activities or for refusing to obey an illegal

order.

Pursuant to Education Code Section 87164, subdivision (b), to discipline
any employee, officer or adminisirator, as may be required by law or the
district's collective bargaining agreement; who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

" improper acts for having disciesed improper governmental activities or for

refusing to obey.an illegal order.
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E)

F)

G)

H)

)

Pursuant to Education Code Section 87164, subdivision (h), to respond,
appear and defend in any civil action, directly or derivatively, when named
as a party or otherwise required by the collective bargavining agreement,
brought by a person alleging an employee or officer of the district has
engaged in actual or éttempted acts of reprisal, retaliation, threats,
coercion or similar improper acts for having made a protected disclosure.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney’s fees, when ordered
by the court based upon the fiability of the district,-or as otherwise defined
by the collective bargaining agreement .

Pursuant to-Education Cade Section 87164, subdivision (c), for
Community College Districts to appear and participate in heérings and
investigations initiated by the State Personnel Board when complainis
alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar acts for having made a protected disclosures have been filed with
the Board. -

Pursuant to-Education Code Section 87164, subdivision (d), for
Community College Disfricts to request a hearing before the State
Personnel Board when adverse findings of the hearing officer are

incorrect.

" Pursuant to Education Code Section 87164, subdivision (e}, for
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Community College Districts when, after a hearing, the State Personnel

Board determined that a violation has occurred, or if no hearing is
requested and the findings of the hearing ofﬁcér conclude improper activity
has occurred, to comply with any ordered relief including, but not timited to,‘
reinstaternent, backpay, restoration of lost service credit, and the
expungement of any-adverse records of the employee or employee
applicant who was the subject of the acts of misconduct.’

J) Pursuant to Education Code Section 87164, subdivision {f), for Community
College Districts, when the State Personnel Board determines that a
supervisor, a;:lministrator or employer has violated Section 8?163,‘ to cause

e' an entfy to that effect tﬁ be made in the supervisor's, administrator's or
employer’s official personnel records.

K) Pursuant to. Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for alt of the costs associated with its
hearings conducted pursuant to subdivision (c)(1).

It is estimated that the Santa Monic':é Community College District, to the extant
improper activities may be reported, will incur approximately $1,000, or more, annuaily,
in staffing and other costs in excess of any funding provided to school districts and the
state for the period from July 1, 2001 through June 30, 2002 to implement thesé new
duties mandated by the state for which the school district has not been reimbursed by

any federal, state, or local government agency, and for which it cannot otherwise obtain
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reimbursement.

The foregoing facts are known to me personally and, if so required, | could testify
'to the statements made herein. | hereby declare under penalty of perjury that the
.foregoing’"iis true and correct except where stated upon information and belief and where
so stated | declare that | befieve them'to bé true.
EXECUTED this_Z-& _ day of May, 2003, at Santa Monica, California
Tom Donner
‘Executive Vice President

Business and Administration
Santa Monica Commiunity Coliege District .
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COLLEGES AND UNIVERSITIES—COMMUNITY COLLEGES—
REPORTING IMPROPER GOVERNMENTAL ACTIVITIES

CHAPTER 81

AB. No. 2034

" AN ACT to amend Section 87164 of the Education Code, reléxting- to community colleges.
[Filed with Secratary of State Juna 80, 2002.]

LEGISLATIVE GOUNSEI_.. 'S DIGEST -

AB 2034, Horton. Community colleges: Repurtmg by Community Gollege Employees of
Improper Governmental Activities Act,

Existing law establishes the California Community Colleges under the admzmstratmn of the
"Board of Governors of the .California Community Colleges. Existing.law authorizes the
esmblishment of community college districts under the sdministration of eommunity eollege
governing boards, and atthorizes these districts to provide imsfruction at commu.uity-couege
CAMPUBES throughout the piate.

‘Existing law, known ss the California Whistieblower Pretection Act sets forth the
circumstances and procedures under which a state employee may report improper govern-
mental activities or-make a protected digclosure to the State Anditor, and prohibits retaliation

or reprisal apainst a state employee for these acts. Existing law, known as the Reporting by
" Community College BEmployees of Improper Governmental Activities- Aet, enacts provisions,
applicable to community college campuses, that are similar to the Celifornia Whistieblower
Erotection Act, including procedures for the investigation and determination of complmnts by
the State Persnnnal Board,

This bill ‘would reguire the hearings to be conducted in accordance wrth the statutes

governing community colleges and the rules of practice and procadure of the State Personnel.

Board: The bill wonld also reguire that no costs associzted with hearings of the State
Personnel Board conducted pursuant to a cited provision of the Reporting by Community
Cellege Employees of Improper Governmental Activities Act shall be charged to the board of
governors. ‘The bill would instead require that, all .of the costs associated with those hearings

shall be charged directly to the community college district that employs the cumnla.mmg-

employee, or with whom the complaining applicant for employment has filed his or her
emnloyment application.

The people of the State of California do enact as follows:

SECTION 1. Section 87164 of the Education Code is amended to read:

87164. (a) An employee or applicant for employment with a public school employer who
files 2 written complaint with his or her superviser, a community college administrator, or the
public achool employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or Birnilar improper acte prohibited by Section 87163 for having disclosed improper
governmental sctivities or for refusing to obey an illegal order may also file a copy of the
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written compla.mt with the Iucs.l law emorcament agency, together with a sworn sfatement
that the contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 months of the most recent act of reprisal that i the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or
girnilar acts against an employee or apphca:nt for employment with a Dubhc school employer
for having made a protected disclosure is rubjeet to a fine.not to exceedrten thousand dollars
(310,000) and imprisonment in the county jail for a period not to exceed one year. . An
employee, officer, or administrator whe intentionally engages in that conduct shall also be
Rubject to discipline by the public school employer. If no adverse action is instituted by the
pubiic school employer, and it is determined that there is ressonsabie cause to believe that an
aet of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the

local law enforcement agency may report the nature &nd details of the activity tu the

governing board of the community college district.

(e)1) The. State Personne] Board shall initiate 2 hearmg or mvestlgamun of & written
complaint. of reprisal or retalistion ag prohibited by. Section 87163 within 10 working days of
its submission. The executive officer of the State Personnei Board shall complete findings of
the hearing or investigation within 60 working dsys thereafter, and shall provide a copy of the
findings .to the complaining employee or applicant for employment with -2 public school
employer and to the appropriate supervisors, administrator, or'employer. This hearing shall
-be conflucted in accordance with Section 18671.2 of the Governmert Cods, this part, and the
rules of practice and procedure of the State Personnel Board. When'the allegations
eontained 1n a complaint ‘of reprisal or retaliation are the same as, pr similar to, those
contained in another appeal, the executive officer may consolidate the appeals into the most
appropriate format. In these cases, the time limits deseribed-in thin paragravh shall net.
apply.. -

(2) Notmthsta.ndmg Sectmn 18671.2 of the Govemment Code. no costs ssociated with
hearings of the State. Personnel Board conducted pursuant to parapraph (1) shall be charged
to the board of governors.. Instead, all of the .costs asspciated with hearings of the State
Personnel Board- conducted pursuent to paragraph (1) shall be  charged direct.ll to the
community college digtrict that employs the complaining emplovee, or ,with whom the
comnlmmng apnhcant for Emnlovment has filed his or her emnlovment anphcainon

(d). If ‘the findings of the execuf:(ve officer of the State Personnel Board set forth acts of
alieged misconduct by the supervisor, community college’ administrator, or pubhc school
employer, the supervisor, administrator, or employer may reguest & hearing before the State
Personnel Board regarding the findings of the executive officer. The request for hearing end
any subsequent determination by the board shall be made in accordance with the board’s
usual rules governing appeals, hearings, investigations, and disciplinary proceedings,

() I, afier the hearing, the State Personmel Board determines that & violation of Section
87163 oceurred, or if no hearing is requested and the findings of the execufive officer conclude
that improper activity has oecurred, the board may order any gppropriate relief, incinding,
but not limited fe, reinstatement, back pay, restoration of lost service credit if appropriate,
ang the expungement of any adverse records of the empioyee or applicant for employment
with & public school empioyer who was the suoject of the alleged acts of rmsconduct
prohibited by Section 87163,

(f) Whenever the State Personnel Board detenmnes that a supervisor, community college
afdministrator, or pubhc school employer has violated Section 87168, it shall cavse an entry to

that effect to be made in the gupervisor’s, ¢ community college admnum-af.ors or pubiic school
employer's official personnel records,

"(g) In order for the Governar and the Legislature to determine the need to continue or
modify personnel procedures as they relate to the investigatione of reprisals or retaliaticn for
the disclogure of information by employees, the State Personnel Board, by June 30 of each
year, shall submit a report to the Gaoverner and the Legislature regardmg complaints filed,
hearings held, and legal actions taken pursuant to this section.

(h) In addition to all other penalties pr(mded by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
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- for employment with a pubhc' school employer for having made a protected disclosure shall be
Hable in an action for damages brought against him or her by the injured party. Punitive
damages may be awarded by ‘the court where the gcts of the offending party are proven to be
malicions. Where lisbilify hae been established, the injured party shall also be entitled to
reasonable attorney’s fecs as provided by law. However, an action for demapes shall not be

available fo the injured party unless the injured party has first fled 2 complaint with the local |

law enforeement agency. Mothing in this subdivision requires an injured party to file a
complaint with the State Personnel Board prior to sesking relief for damages in & eowt of
law, -

({) This section is not intended to prevent a pubhc school employar, sehool admmstrator or
gupervisor from taldng,-fajling to take, directing others to take, recommending, or Epproving
& personnel action with respect to an employee or applicant for employment with & publie
school employer If the pubhc school employer, school administrator, or superviscr reasgnably
believes an action or inaction is justified on the baais of evidenee separate and apart from the
fact that the person has made a nrotected disclosure a8 defined in subdivision (e} of Section
BT162.

() In any civil detion or administrative proceeding, once it has beeh demonstrated by =
preponderance of evidence that an activity protected by this article was a contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of
proof ‘shall be ‘on the RUpETVisor, schodl” admlmstra.tor, or public school employer to demon-
gtrate by clear and convineing svidence. that the a]legad action ‘wonld have octurred for
legitimate, independent reasons even I thé employee: had not engaged in protected’ discle-
sures or refused an fllegal order. If thé supervisor, schoo! administrator, or public school
employer fails to meét this burden of proof in an adverse action against the emiployee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated
to.be 2 contributing factor, the employee shall have & complete affirmative defense in the
adverse: action, -

(k) Nothing ih thig article ghall be deemed to dn'mmsh the rights, prmleges or remedies of
an employee under any other federal or state law or under an emplnyment eontract or
collective barga.lmng agreement.

(1) If the provisions of this section are in confiict w1th the provisions of a me.morandmn of
understanding reached purguant to Chapter 10.7 (commencing with Section 8640) of Division
4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
\mthuut further legislative action. .
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} A..B No 6'47 .
AN ACT to amam:l Sectmn 37164 nf the Eﬂuca.tmn Cude relnhng to whlstlahlower protec.tmn

Tt EEN
PO

'_"‘IF'.".\;i'_- “:--.,E: " :"Iu. !

LEG-ISLA.'I‘IVE COUNSEL’S ULG»EST

AB 647, Hnrbon. Wﬁxstlehlower prutechon Reportmg hy Oommu.mty Go]lege Emnloyees |

of hnpropen Governmental Achvrtnes Aft. .

“Bfisting liw, k6 Clifornia Whistleblower Priotectioft As; ‘et forth fe circurstaness and

-procedures;under swhich. a state’ emplpyee’ thay report improber guve.mme.m;&l activities' or

 .make - protectéd disclosure o the State Anditor, and probibits: retaliation or reprisal against .
a-atats ‘employee for these acts.. Existing law. defines any employee. of the" California - State -

: Umversity 83 & state employes and the: Gahfnrma State University as-a state agency for.some

provigions of this sct. Emﬁng law aui:hnmea 2’ Ca.hiornm State Umveraﬁsy emplpyee to file a ‘

written complaint with his ‘or- hér’ supervisorior. manager, or any: other demgnated university
oﬁ:cer alleging- actudl or attempted ‘acts of repnaal retaliafion, threats, soercion, or:gimilar

per acts for havmg made. o protected disclosure:. Itis.a nu.ademeamr for any person ta

i;lona.lly engage ih acts of rataliation, reprisal, threats, cééraion, or piniilar acts againgh.an

..amploy‘ee of the’ Gahfonna Sta.te Umvamity for. hzmng made : protecteﬂ dmclosure under
these" provlmons

Emtmg law astabhshas the Reuurbng by Oommumty Gpllege Employees of Impruper :

ental Ac'tmtles ‘Act,” whith"@naets provisions ; ‘gimilarid the Ga.hforma Whmﬂeblnwer

ec on Act, that-are apphcahle to ‘Community college campises. e
Thls -bill , wouid-.amend ‘the. Reporting by Community Coliége Employees of . lmproper
Govemmental Activities Act to include procedures for the investigation.and. determinstion of

.compiairte by. the' State Personn_el Board that arg cun'antly contamed in;:the. Gahfurma )

Wmsﬁleblower Prntectnon Act. ;

JThepaopLe @fthe Sta.te afGa.Izjmm da eno:ct‘a.s_roilaws S ) T f-"Tf'-" s
SEGmION 1.:Seetion 87164.of theBducatior Gode'is imendl to- re.ad : g
- Adﬂillunsmr chénges. 'indlcatﬂﬂ hy'undarime ‘daletluns by :astarlsks*“ e ' 3051
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87164. (a) An employee or applicant for employment with a public school employer who
files & written complaint with his or her superviser, 2 community college adminigtrator, or the
pub]ic school employer alleging actual or attempbed acts of reprisal, rotaliation, threats,
coercion, or simiiar improper acis prohibited by Section 87163 for having disclosed improper
governmenta] activities or for refuring to obey an fllegal order may alsc-file a copy of the
written comnlamt with the local law enforcement ageney, together with 2 sworn statement

that the contents of the written complaint are true, or are believed by the affiant to be true;
under penalfy of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 monthe of the most recent act of reprisal that is the subject of the complaint,

(b) A person who intentionally engages in acts of repnsal retaliation, threats, coercion, or
similar acts against an empioyee or applicant for employment with 2 pubhc schonl ‘employer
for naving made 2 protected disclosure is subject to a fine not to excéad ten thousand dollars
(310,000) and imprisonment in the county jail for a period not to exceed one year. An
employee, officer, or administrator who intentionally engages in that cenduct shell also be
subject to discipline by the pubhc Behool emplgyer. | If no adverse action i instituted by the
publie sehool employer, and it is détermined that- there is reasonable cause to believe-that an
act of reprisal; retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
local law enforcement -agency may report the natire and -details of the actmty to the
governmg board of the community collegé district.

(¢) The State ‘Personnel Board shall initiate a hearing or investigstion of a written
eomplaint of reprisal or retaiiation:as prohibited- by. Section 87163 within-10 working: davs of
its suibmission.. The executive officer-of the Staté Personnel Board shall complete findings of
the hearing or investipation within. 60 worling daye thereafier and ghall provide a-copy of the
findings to the complaining emplovee -or apnlicant for empioyment with a public séhool
employer and to the appropriaie supervisors, edministrator, or emoloyer.. This hearing shall
be conducted in accordance “withSeclion 186712 of the Government Code. When tone
aliepations contained in a complaint of reprisa) or retalistion are the same ag, or gimiilar o,
those contained in another appeal, the executive officer may consolidate the appeals into the
most approprigte Tormat. In these cases, the t!me lmuta de.acnhed m ‘th1s ﬂublelBan ghall

not apoly.

(d) If the findings of the e.xecutwe officer of the State Pe:sonnel Board get, forth acts of
allered misconduct by the supsrvisor, community college administrator, or publie school
employer, the suvervisor, adminigtrator, or emvlover may reouest g hearing hiefore the State
Peraonnel Board regarding the findings of the executive officer. The reguast for hesring and
any subseguent determination:by the board shall .be made in_accordance with the board’s
usugl rules governing appeals, hearings. investigations, and disciplinary nroceedings.

(e) If, after the hearing the State Personnel Board determines that a violation of Section
87163 oceurred, or if no hearing is requested and the firidings of the executive officer conclude
that improper activity has occurred, the board mav order any appropriate relief, incinding,
but not limited to, reinstatement, backpay, restoration of lost service credit if appropriate,
and the expungement of any adverse records of the employee or applicant for employment
with & public achool. emplover who was the Bub'rect of the a.]leged acts of misconduct
prohihited by Section B7163.

(f) Whenever the State Personnel Board determines that a superviser, commumtv college
administrator, -or public achool emnlover has violated Section 87163, it shall cause an‘entry to
that effect to be made in the guperviser's, community college aQImInisTator g, or public ElChDDl
employer's official pergonnel records.

(@) In order for the Governor and the Legislature to determine t.he need to continue or
modify personnel procedures as they relate to the investipations of reprisals or retaliation for
-the disclosure of information by employvees, the State Personnel Board: by June 80 of sach
vear, snall submit a renort to the Governor and the Legislature regarding complaints filed,
hearings held, and leral actions taken pursuant to this section,

() In addition to all other penalties provided by law, a person who mt.entmnally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
for emp]oyment with a public school employer for having made a protected disclosure shall he
liable in an.action for damages brought against him or her by the injured party. Punitive
damages may be awarded by the court where the acts of the offending party are proven o be
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malicions. Where Hability has been establighed, the injured party shall also be entitled to
reasoneble attorney’s fees as provided by law.” However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint with the local
law. enforcamenf. agency., Nothing-in this subdivigion .reouires an injured party to.file a
complaint with the State Personnel Board DnDr to seel-nnn' rolief for damages in & court of
law.

() This section i not: intended to. prsvent a pubhc schoal employer, school ad.rmms‘cra.tor or
supervisor from taldng, failing to take, directing others to take, recommendifig, or Approving
‘a.personnel action with respect to an employee or applicant for employment with’a public
school emiployer if the pubhc ‘'school employer, school administrater, or. supervisor. raasonnbly
_ beljeves an.action or inaction is justified on the bagis of evidence separate and-apart from the

fact that the person hds mdde s, protectad disciosure as ueﬁned in subdivision (e) uf Section
27162, . N

() In any éivil sbtion or aummmiz‘atwe proceedmg, once it has béen demonstra.tad by a
preponderanca of evidence that an-activity. proteeted by this, article was a contrmutzng factor

.in the!alleged reteliation agmnst & former, current, or prospective employes, the birden of
proof shall be on the” supe.wmor, schiool admlmstrator, or. public school employer to-deman-,

strate by -clear .and conyinting ewdence ‘that the "alleged -action would have oecurred for
legitimate, mdependent reasons even if . the emnloyee had not engaged in. protected disclo-
sures or refused -an illegal order. If the supervisar, achool administrater, or- public ‘school
employer fails to mest this burden of -proof in'an adverse aetion agamst the emplovee in any
administrative review, challenge, or-adjudication in which retahainon hag been demonbtrsted

to be a contributing factor, the emnloyee shall have &.complete affirmative dafense in.the
_ -adverse action.

(k) Nothing in this-article shall be deemed to diminish the rights, prmleges, or remadies of

! an  employse under any other federal or state law or unfler an” employment coni:rac.t or

"+ collestive' ‘bargaining agreement. ,

. (1) If the provisions of this section are in.conflict W1th the provisions of & mamorandum of
- understanding reached purgudnt to Chapter 10.7.(commencing with Section 8540) of Division

4-of Title 1 of the Government Code, the memorandurs -of understanding shall be controlling

without further legislative action,
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AN ACT to nmentl Se:ﬁons 27, 113, ‘180, 144, 35; 1647. 1'1 2570. 6, 2570.8, 2570.19, 299a, 3059; 3354, 2403,
. 4058, 4312, 4980.80, 4980.90, 49966 5111, 5536 5408, ‘6716, 6730.2; 67566, 7092, TeB3.11, BOLT; 87734

10157.2 and 21702 of the Business snd Professioris Code, o' a.mend Sectmns I'MB 07 1748‘11

- 1810.21, 2964.4, 2954.5,:and 3097 of, and to amend and renuxeber Section:1834.8-of, the Cm] Code, a
“to amend.Sections 408.020, 6461, 6174, and 899.510 of the Code of Civil .Procedure,.to ‘amend

Hections 9328, 0881, and 9468 of the Commereial Code, to amend Sections. 2200, 6810, 17540.3,

. 25102, 25103, ard 25120 of the Corporations ‘Code, to.nmend -Sections 513,408, 426 427 11700, ..

17071.46 17210 17317, 17610.5, 22660, 22950, 25033, 33126.1, 37262, 372622, 37619 413291 A2239,

.4y, 450231, 48664, 520564, 62270, 52485, 54748, 5604-5 . 56845, 694.32'1 £9434.5, -68487.6, 694139.-

69618.1, R7164, and 92801 of, and to amend and renumhe_r Sections 4500525 and 4600540 D't ‘the
Educahnn Code, to amend Sections-1405, 8040, 9118, arid 16875 of the Electioné-Code, to' amend

;1" Section 17504 of -the Family Code, to.amend Sectioms 761.5, 4827, 16024, 16501, and 18586 of the
) 'Fma.nc.lal Cnde, to nmend Bections 1506. 2921 and 8276.3 of the Figh nnl:l Gn.me Code, to amend

© 8562.2, 3583.5 6254, 6516.6, 5599.2 7074, 18885, 20028, 20800, 20382, 21006, 21647.7, 30064.1 31461.3,
* 316BLEE, 31885: {02, 8773.6, 66720, 65684,-65586,1, zmd TEOES.I of the Gavemment Code to amend

Sectmm 44421 *1858. 11, 11336 A11B77.2, 17922, 25353.51 396196 ‘104170, -106112, - 1116G6.5,
111656.13, -114146, 123111, and: 124900 of, to amend ‘and renusaber Section 104320 of, and to
amend : and rennmber the ‘neal.’ung' of Article"10;5 (cornmencing with Section 1399 B01) of
Chnptur 2.2 of Division 2 uf the Health and.Safety Code, to amend Sections 788.8, 1215.t, 1871,
187283, 10125.135, 10178.3, 10192 11 10231.2, 10236, 10608.65, 11621.%; 11784,-11786, 11’187 and 12688
of the Insurance Cade, to. amend Sections 90.5,;:129;°280.1, 456, and 4609 of the La.bnr Code, to

pménd Section 1048 of the Military and Ve.teran.s Code-., to amend Sections 272, 417.2, 645, B¢, and -

8068.65 of the Penal Code, to mmend Sections 1818 and 16062 of the' Probate Code, o' amend
Sections 10129 end 20209.7 of the Public Contract Code, to amend Sectiona 5090.51, 14581, 36710,
and 42923 .of the Piiblic Resources’ Codé, to a.mem:l Séctions"383.6," 2B81.2, 7843, 9608, 8510, B.nd
12702.5 of, and to amend and renumber Section 399.15 of, the’ Pubhc Utllities Code, to ameml

Sections 75.11, 75.21, 87.3, 214, 28622.8, 23646; 44006, and 45153 of the Revenue and -Taxafion

Code, t6 amend Section 1110 of the Uncmployment Insurance Code, to amend Section 4000.27 of
the Vehicle Cade, to amend Sections 1789.5, 4098.1, 5614l ‘8102, 10082, 14005.23 14005.35, 14008.5,
140R7.32, and 14105.26 of the Welfare and Institutions Cude, and to amend Sectmn 511 of the

© Ban Gabriel Bagin Water Quality Authority Act (Chapier 176 of the Statutes of 1992), Section 1

of Chapter 862 of the Statutes of 2000, Section 1 of Chapter 661 of the Statutes-of 2000, Section
2 of ‘Chapter 693 of the Statutes of 2000, Sections § and § of the Naval Training Center Ban
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SEC 63 Sectlon 44114 of the Educaunn Code.ls amended to read ...... S

44114 J(a) A. ‘public: schocl ‘employee’ oy. apphcant. for ; employmant mth 8 pubhc sc.honl

: employar who fileg-a written coriplaint with bis or her super‘nsor, .z-8chool” aﬂmxms'cratnr, or

. tion,’ threats, -
..the public sehool: employer:alleging: actual or “attempted .acts of reprisal, ret.al:a - '
: eoirmon or. similay, anpiope: -acts prnhlbmad by Section. 44133 Jor "havmg disclosed, improper

govemmenta‘.l activities” or- for. refusing o obey.an’ ‘fllégal - order ‘may. also: ﬁle g copy of the-

' statement .
. written complaint with the local law -enforcement agency ‘together with a"gworn.
" that the. ccmtents of tne wn'bten comnlmnf. ars trie; or are believed by-the’ affiant t0 be-true,

2!l he
der penalty of perjury, - “The’ cumnla:mt ‘fledwitly thelocal law enforeement agency sh
_ %ned W};&m% mgnths ‘of the- most recent act uf repnsal {hat-ig-the- sthect of the' comnlmnt

(h) A permm who mteninonally engages in acts of. .repnsai, ratahﬂ:l:mn, thraats. C0ETEiON,;.ar |

‘ mmﬂar acts agamst a fublic sehool 'employee or- apphcant for employment with a° public aahosl

- empioyer for having pmade a protécted disclosure is subject to -a fine not to exceed fen-
. thousa.nd doliars+($10,000) &nd- nnpnsunment in the county jail for & period not to exceed one .
: yéar. *‘Any. piblic schaol employee, officer, or ‘administrator who-intentionally engages in. that. .

confinet shiall also be subject te-diséipline by the public gchool employer. If no adverse action
{5 instituted by the publiz.school employer'™ * * and'if ja determined that.there is reasonable
-eauge to belisve that an act of reprisal, retallahon, threats; coercion, or similar acts prohibited
by Section 441123 occarred, the’ loeal law. enforcernent ‘agency may report the nature and

details of the activity to the governmg boa;rd of the schuul dmtnct or county boaru of

edueation, as apprc-pnate :
(@ In addition to all other pensltlea promded by law, a person whn mtenhonally engages in,

_acts of reprisal, retalistion; threats, coercion, or. similar acts agamat & pu'bhc gchool employee :

“or applicant ‘for employment mth a public.school ernpluys-.r for having m:adeT a.protectad
‘disclosure shall:be liable in an'action for damages brotght against hifm or ber Dy the injured
- party. Punitive’ damages may be awarded by the court where'the acts of the offending party’
are prover to be rnalicious. Where Liability hsis beer established; the injured party shall also
be entitled to reasonable attorney's fees as. prowded by law. However, an dction for damages

_ ghall not be available to. the injured party u.rﬂess the 1mu:ed narby has ﬁ:rst ﬁled 8 compla.mt ;

With the Jocal 1a.v$ enforecement, agency.

-(d) This aectmn is not intended tn nrevént a public school émployer, a—cl;oal adminiztrator,
| or supervisor, from- taking, failing to take, ‘directing ethers  to’ take; recommending, or
approving a-personnel action with- respect: to a public school employee or applicant for

employment with a public school empluyer if thn pubiic’ school ‘employer; achool administrator,
or supervisor reaaona.bly, believes the action or inaction-is ' justified on the. ‘basis of evidence

, ‘separate and apart from-the fact that the: person has mﬂde | prutected rhsclnsure as" deﬁned .

i sibdivision (a) of Section 44112,

*(e} In'any civil action or adminiitrative, pruceedmg, .ance 1t. has; been- memonstrated by 8’

J prepundarance of evidence that an' actmty ‘prétected Dy this article was ‘4 goxtributing factor

. i ‘in the alleged retaiiation againit a former, crtent, or prospective public school employes, the -

burdén of proof-shall be on “the supervisor, school -administrater; er public sehaol empldyerto
] * demonstrate by clear and convineing evidence that the allegéd action would' havg géeutred for

. legitimate, .independent. reasons_aven if the. public sehool. empioyee Jhad’ not] engaged in-

.protected disclopures qr refused an ﬂleg:al urder If tna. supervmur, school. ad:mmstranor, or
i pubhc school employer fails to meet this burden of nroof in an ad.verse action agamst the
. publié sehool employee, in any administrative review,. challenge, or. a.d;udma.hon in which
“rétaliation has been &emonsh'ated to be &' cun‘iribumng factor
i;ﬁgye*a complet aﬁmiaﬁve’:ﬂéfe'ns T the’ adversc ‘sction.

| i6s) No’flnng mthls arhcle shall be deemed to dummsh the nghts pnvileges{, ar e.meches Qf
.2 public schnal  Smployee under .any. utherlfeueral tate lay or under 8
v "o tractor ccﬁleﬁm\re argauu:‘xg agreem Y i

; m...'f llw~,=:
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(e) The meetings of the Bipartsan Californie Commission on Internst Politieal Practices
shall be open and public. The commission members shall recsive one hundred dollars ($100)
per diem for each day of attendance at a meeting of the commiasion, not to exceed 10
meetings.

(f) The. Bipartisan Gahforma Commission on Internet Political Practices ghall report its
findings and recommeridations to the Lepislature not later than December 1, 200L. The
commission shall cease to exist on January. 1, 2002.

SEC. 207. Section 3 of Chapter 975 of the Statutes of 2000 is amended to read:

Sec. 3, The sum of two hundred iwenty thousand dollars ($220,000) is hereby appropriated
from the General Fund to the Controller for allocation to the Bipartisan California Commis-

gion on Internet Political Practices to defray the costs of the commisgion in conducting the

study and preparing the report required by this act.

SEC. 208. Any section of any act enacted by the Legmlature dunng the 2001 calendar
year that takes &ffect on or before szuary 1, 2002, and that amends, amends and renumbers,
adds, repeals and adds, or repeals 2 section:that is amended, amended and renumbered,
added repealed- ‘and- edded, or repealed by this act, ghall prevml over this act, whether that
act is enacted prior to, or.eubssquent to, the enactment of this ret.  'The repeal, or repeal and
addmon, of any arhcle, chapter, part, tlt.le or divisien of any code by this act shall not become
_ operative if any section of any other act that iz enacted by the Legislature during the 2001

calendar year and takes effect on or before January 1, 2002, amends, amends and renumbers,
addg, repeals and adds, or repeals any section contamed in that article, chapter, part, title, or
dmslon .
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SCHOOLS AND SCHDOL DISTRICTS—PUBLIC SCHOOL
EMPLOYEES—WRITTEN COMPLAINTS

CHAPTER 531

A.B. No. 2472

AN ACT to add Article 5 (commencing with Section 44110) to Chapter 1 of Part 25 of, and to add
Article § {commencing with Section B7160} io Chnpter 1 of Part 51 of, the Education Code,
relating to public school employees.

[Fiied with Secrew:y of Stat.a Septemnar 19, 2000.)

LEGISLATIVE COUNSEL’S DIGEST

AB 2472, Romero. Public school emplioyees: diselosure of improper governmental -activi-
ties. .

Under the California Whistleblower Protection Act,- the State Anditor is authclxrized to
conduct an investigative audit upon recaiving confirmation that.an employee or state agency,
as defined, has engaged in an improper governmental-activity. The act prohibits an employee
from using hiz or her official authority or influence io intimidate, threaten, coeree, or
commang any person in-order to interfere with that perron’s right to ma.ke 2 diselosure under
the act. The act protecta employees whe, among other things, malke disclosures to anyone of
information that may evidence an improper governmental activity, refusal {o obey an illegal
order, or any condition that may significantly threaten the health or safety of empioyees or
the pubhc if the disclosure is made for the purpose of remedying the condition.

The act alse provides that a state employee who files a written complain{ with his or her
supervisar, manager, or the appomtmg power alieging. actual or attempted acts of reprisal,
retaliation, threats, coercion, or similer improper acts beeause he or ghe has made a protacted
disclosure under the act, may also file a copy of the written compiaint with the State
Personnél Board, es specifiad. Any person who engages in the above-specified acts is guilty
of & misdemeanor and subject to a $10,000 fine, and is also subject to civil liability, as

specified, except for any action or inaction that is justified on the basis of evidence sepa.rate ‘

and apart from the fact that the person has made a-protected disclogure.

This bill would enact the Reporting by School Employees of Improper .Governmental
Artivities Act and the Reporting by Community College Employees of Improper Governmen-
tal Activities Act which would ‘enact provisions similar to the California- Whistieblower

Protection Act applicable to employees of any public school employer, as defined, and wonld .

add provisions by which a public school empioyee is autherized to file a writfen complaint with
the local law enforcement agency, ag specified, alleging acts or attempted acts of reprisal,
reteliation, threats, coercion, or similar improper acts. By expanding the seope of an existing
crime, the hill would create 2 state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school

districts for certain costs mandated by the state. Statutory provisions establish procedures
for maling that reimbursement. ' o

This bill would provide that ne reimbursement is required by this act for a specified reason.

The peoplas of the State of Californic do enact os follows:
SECTION.1. Artide b (commencmg w1th Sechon 44110} is added to Chapter 1 of Part 25
of the Edueation Code, to read:

Additions or changes indicated by underfing; delstions by asterisks * * * 2929
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Artice 6. Reporhing by School Employess of Improper Governmental Activities

44110. This articie shall be known and may be referred to as the Repori:mg by School
Emnloyees of Improper Governmental Activities Act.

'44111. Itis the intent of the Legislature that achool employees and ofher persons disclose,
to the extent not expressly prohibited by law, improper goevernmental activities. ‘

44112, For the purposes of this article, the following terms have the following meanings:

(a) “Employes” means a2 public school employee as defined in subdivision ({} of Section
- 3640.) of the Government Code.

(b) "Dlegal order” means any directive to V"lolate or asgist in violating a federal, state,. or
loeal iaw, rule, or regulation or an order te work or cause cthers to work in conditions outeide

of their lme of duty that would unreasonahly threaten the health or safety of employees ar the
public.

-«{¢e} “Improper gcvemmenta.l activity” means an activity by a public school agency orby an
employee that is undertaken in the performance of the employee's official dufies, whether or
not that activity is within the scope of his or har employment, and that mests sither of the
following descriptions:

{1) The activity violates a state or federal law or regulation, incinding, but not hmited te,
corruption, maneasance, bribery, theft of government property, fraudulent claims, fraugd,

coercion, comversion, mahmous proaecutmn misuge ‘of gove.rnment. property, or willful omis-
sionto perform duty.

(2) The activity is econormcal]y wasteful or mvolves gross’ misconduct, mcumpetency, or
inefficiency. .

(d) “Person” means' any individual, cumuratmn, trust, association, any siate or local
government, or any agency or instrumentality of any of the foregoing.

(e) “Protected dinclosure” means & good faith communication that diseloges or demon-
strates an mtantnon to disclose iriformation that may evxdence eﬂ:her of the following:

(1) Ani !mpmper governmental activity.

(2) Any condition that may signifieantly threaten the health or. safety of employeea or the

pubiie if the disclosure or mtentmn to disclose was made for the purpose of remedying that
condition.

{(f) “Public achool employer” has the same meaning as in subdivision (k) of Section 3540.1 of
the Government Code.

44113, {a) An employee may not direetly or indirectly use or attempt to use the official
authority or influence of the smployee for the purpose of intimidating, threatening, coercing,
commanding, or attempting to infimidate, threaten, coerce, or command any persen for the

purpose of interfering with :the right of that person to disciose to an official agent matters
within the seope of this article, .

(b) For the purpose of subdivision (a), “use-of official authority o infiuence® mcludes
" pramising to confer or conferring any benefit; affecting or t'm'ea.temng to affect any reprisal;
or -taking, directing others to takg, .recommending, processing, or approving any persomnne]
action, including, but not limited to. appoinfment, promeotion, tra.nsfe.r, assignment, perfor-
mance evaluation, Buananmnn, or other disciplinary action.
{c) For the purpose of subdivision (a), “official agent” includes s school administrator,
member of the governing board of 2 school district or county board of education, county
superintendent of schools, or the Supenntendant. of Public Instruetion.

(d) An employee who violates subdivision (a) may pe lable in an action for civil damages
brought against the employee by the offended party.

{e) Nothing in this section shall be conmstrned to authorize an individual to dxsclose
mformation otherwise pronibited by or under law.

44114. (a) A public school employee or applicant for empleyment with a public schoal
employer who files 2 written complaint with his or her supervisor, a school administrator, or

2930 Additions or changes indicated by uﬁﬁarilna; deletions by astarisks * * *
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the public echool employer elleging actnal or attempted acts of reprisal, retaliafion, threats,
coercion, or similar improper acts prohibited by Section 44113 fer having disclosed improper
governmental activities ar for refusing to obey an legal order may also file a copy of the
written complaint with the jocal Jaw enforcement agency together with a sworn statement
that the contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 months of the most recent act of reprisal that is the subject of the compiaint.

{b) A person who intentionally engages in aets of reprisal, retaliation, threats, coercion, or
similar acts against a public school-employee or applicant for employment with 2 public achool
employer for having made 2 protected disclosure is subject to a fine not o exceed ten
thousand dollars (§10,000) and imprisonment in the county jail for a period not to exceed one
vyear. Any public school employee, officer, or administrator who intentionally engages in.that
conduet shall also be subject to discipline by the public achool employer. If no adverse action
is instituted by the public school employer, and it is determined that there is reascnable canse
to believe that an act of reprisal, retaliation, threats, coercion, or similar acts prohibited by
Section 44113, the local law enforcement agency may report the nature and details of the
activity to the poverning board of the sechool district or county board of education, as
appropriate,

.- (&) In addition fo all other penalties provided by law, a person who inteniionally engages in
acts of reprisal, retalintion, threats, coercion, or simiiar acts against a public school employes
or applicant for employment with a public achool emoployer for having made & protected
disciosure shall be lable in an acHon for damages brought against him or her by ths injured
party. Punitive damages may be awarded by the court where the acts of the offending party
are proven to'be malicious. Where liability has been established, the injured party shall dlso
be entitled to reasonable attorney's fees as provided by law. However, an action for damages
shall not be available to the injured party unlessthe injured party has-first-filed 2 complaint
with the local law enforecement-agency. B : : ",

- (d) This section'is not intended to prevent a public school employer, school administratox,
or supervisor from taldng, failing to take, directing others toc take, recommending, or
approving a personnel acton with respect to a public school employee or applicant for
empioyment with a publie school employer if the public school employer, schoe] administrator,
or supervisor reasonably believes the acficn or inaction is justified on the basis of evidence
separate and apart from the fact that the person has made a protected disclosure as defined
in subdivision(e) of Section 44112. ' ' :

(e) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an achvity protected by this article was a eontributing factor
. in the alleped retaliation against-a former, current, or prospective pubiic school employee, the
burden of proof shall be on the supervisor, school administrator, or public'achool employer to
demonstrate by clear and convincing evidence that the alleged action would have ocenrred for
‘legitimate, independent remsons even if the public school employes had not engaged in
protected disclosures or refused an illegal order. If the supervisor, school administrator, or
public scnopl employer fails to meet-this. burden of proof-in an adverse action against the
public school employee ‘in any administrative review, challenge, or adjudication in which
retaiiation has been demonstrated to be a coniributing facter, the public school employee shall
have a-complete affimmative defense in the adverse action. .

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of
a pubiic schoo] employee under any other federal or state law or under an employment
eontract or collective bargaining agreement.

(g) If the provisions of this section are in confliet with the provisions of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division

4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
without further legislaiive actiorn.

SEC. 2. Article 6 (commenting with Seetion 87160) is added to Chapter 1 of Part 51 of the
Education Code, to read:
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Article 6. Reporting by Community College Employees
" of Improper Governmental-Activilies
87160. This article shall be mown and may be referred to as the Reporting by Communi-
ty College Employees of Improper Governmenial Activities Act.

87181. 1t is the intent of the Legmlatm-e that commumnity college employees and other

persons disclose, fo the extent not expressiy prohibited by law, unproPer ‘governmerntal
" .activities.

87162. For the purposes of this article, the following terms have the following meanings:

(2) “Employes” means a public school employee as defined in subdivision (j) of Section
3540.1 of the Government Code a2s construed to inelude community college employees.

(b) “Tiegal order” means any directive to-violate or asgist in viclating a federal, state, or

local law, rule, or regulation or an order to work or cause others to work in conditions outside
of their ling of duty that Would mlreasonab]y threaten the health or safety of employees or the
public,

(e) "Improper govemrnental activity” means an activity by a commumty college or by an
employee that is undertaken in the performance of the emplayese's official .duties, whether or
not that activity is within the scope of his or her employment, and that meets either of the
following descriptions:

(1) The activity violates a state or federal law or regulation, including,.but not limited fo,
corruptmn‘ malfeasance, bribery, theft of government property, frandulent claims, frand,
coercion, conversion, malicious prosecution, misuse of povernment property, or willful omis-
smn to perform duty.

{2) The activity is econormcally wasteful or involves. gT0B8 mmconuuct, mcompetency, or
inefficiency.

{d) “Person” means any individual, corparatmn, trust, association, any Bt.'a.te or local
government, or any agency or mstrumentahty of any of the foregoing.

..(g) "Protecied disclosure” means a good faith commumication that discloses or demon-
strates an intention to: disclose information that may evidence either of the following:

(1) An improper governmental activity.

(2) Any condition that may significantly threaten the health or safety of employees or the
public i the disclosure or mt.entmn to disclose was made for the purpose of remedying that
condition.

(f) “Public school employer” has the same meaning &8 in subdivieion (k) of Section 3540.1 of
the Government Code a8 constried to include community college districts.

87163. (a) An employee may not directly or indirectly use or attempt to use the pfficial
authority or infiuence of the employee for the purpose of intimidating, threatening, coerzing,
commanding, or attempting to intimidate, threaten, coerce, or. command any person for the
purpose of interfering with the right of that person to disclose to an official agent matters
within the scope of this article.

(b) For the purpose of slibdivision (a), “use of official authonty or influence” incindes
promizing to conder or conferring any benefit; affectlng or threatening to affect eny reprisal;
or taking, direrting others to take, recommending, processing, or approving any personnel
acton, Including, but not limited to appointment, promotion, transfer, aeexgnment. perfor-
mance evaluation, suspension, or other disciplinary actioh.

(¢) For the purpose of subdivision (a), “official agent” includes a2 community college
‘administrator, member of the governing board .of a community college dastnct.. or the
Chancellor of the Califorria Community Colleges.

{d) An employee who violates subdivizion (a) may be liable in an action for civil damages
brought against the employee by the offended party.

{(e) Ndthing in this section shall be construed to authorize an mdmdua.l to disclose
information otherwise prohibited by or under law.
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87164. (2) An employee or applicant for employment with a public school empioyer who
files a written complaint with his or her supervisor, a community college administrator, or the
public school employer alleging actual or attempted acts of reprisal, retalistion, threats,
coercion, or similar improper acts prohibited by Section 87163 for having. disclosed improper
governmental activities or for refosing io obey an illegal order may. alse file a copy of the
written complaint with the local law enforcement agency, together with a sworn statement
that the contents of the written complaint are true, or' are believed by the affiant to be true,
under penalty of perjury. The complaint fled with the local law enforcement ageney ghall be
filed-within 12 months of the most recent act of reprisal that is the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, ar
similar acts against an employee or applicant for. employment with a public school employer
for havirig made a protected disclosure is subject to 2 fine not to exceed-ten theusand dollars
($10,000) and imprisonment in the ecounty jail for & period not to exceed one-year. An
employee, officer, or administrator who intentionally engages in that conduct shall also be
subjeet to dizcipline by the public school employer. If no adverse action is instifuted by the
public echoo} employer, and it is determined that there is reasonable cause to believe that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
local law enforcement agency may report the nature and details of the activify to the
governing board of the community college district.

(¢} In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
_for employment with a pitblic school employer for having made a protected disciosure shall be
- ligble in an action for damages brought against him or her. by the injured party. Punitive
"* damages may be awarded by the court where the acts of the offending party are proven to be

malicious, Where liability has beén established, the jpjured party shall alac be- entitled to

- reasonable attorney’s fees as provided by law. However, an. action for damages shall not be -

available fo the injured party uniess the injured party has first filed 2 complaint with the local
law enforcement agency. )

"(d) This section is not intended to prevent a public pchaol empioyer, achoo! administrator,
or supervisor from takding, failing to take, directing others to take, recommending, or
approving a personnel action with respect to an.employee or applicant for employment with a
public school employer if the public school employer, school administrator, or supervisor
reasonably believes an action or inacticn is justified on the ‘basis-of evidence separate and
apart from the fact that the peraon has made a protected disclosure as defined in subdivision

" - {e) of Section 87162. }

(e} In any civil action or administrative proceeding, onee it has been demonstrafed by a
preponderance of evidence that an activity protected by this arficle was a contributing factor
in the alleged retaliatior against a former, current, or prospective employee, the burden of
proof shall be on the supervisor, schonl adminisirator, or public achoeol employer to demon-

" strate by clear and convincing evidence that the alleged action would have occurred for
legitirmate, independent reasons even if the emplagyee. had not engaged in protedted diselo-

sures or refused an illegal order. If the supervisor, school administrator, or public school”

employer falls fo meet this burden of proof in an Adverse action apainst the employee in any
administrative review, challenge, or adjudication in which retaiiafion has been demonstrated

to be a coniributing factor, the employee shall have a complete affirmative defense in the
adverse action. -

" () Nothing in this article shall be deemed to dirninish the rights, privileges, or remedies of
an employee under any other federal or state law or under an employment contract or
collective bargaining agreement, . .

(g) If thg provisions of thie section are in conflict with the proviainns of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division

4 of Title 1 of the Government Cods, the memorandum of understanding shall be controlling
without further legislative action.

SEC. 3. Nothing io this act is intended to supersede or limit the application of the
privilege of subdivision (b)-of Section 47 of the -Civil Code to informants and proceedings
ronducted pursuant to Article 8 (commencing with Section 8547} of Chapter 6.5 of Division 1
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of Title 2 of the Government Code, 28 confirmed in Braun v. Bureau of State Audits (1998) 67
Cal.App.4th 1382, ) .

SEC. 4. No reimbursement is required by this act pursuant to Section 6 of Article X111 B
of the California Constitution because the only costs that may be incurred by a loeal agency
or school district will be incurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the
meaning of Section 17656 of the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIT B of the California Constitution.
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EDWCA']_'IQN €0DE
§ 44110.. Short title

This artiels ahall be known and may be referred to as tha’Reporting by Schoal Emplnyees of Impropar
Governmental Activities Act.

{Added by Siats 2000, c. 581 (A B.2472), § 1)
§ 44111, Lemelnhve intent

1t is the intent of the Legislature that school empioyess and other perecns discioss, to the extent oot
expresaly prohdbited by law, improper governmanta) ectivities,
(Added by Stats 2000, « 631 (A B2472), § 1.}

" 41D2  Definitions

For the purposes of this article; tha fulhrwmg terms bave the following meamnings:
{n) “Employes” means a public school empioyes a8 defined in mubdivigion (j) of Sechnn 36401 of the

' Government Coade.

(b) “Ilegnl order” means-any chrechve to violate or assist in viclating a federsl, state, or locnl law, rale,

oT regulation or an order to work or couse othars to work in conditions cntaide of their line of duty that - -

would unresgonsbiy thraatan the health or safety of employees or the public.

*(e) “Imprcp.er guvernment:a.l activity” means an actvity by & pilbhc school agenty or b-y BN employes
that is undertalmd in the performance of the employee's officinl duties, whather or not thet activity is
within the seope of hie or her employment, ani that meets efther of the following descriptions:

(1) The ectivity violates a state or federsl law tr regulation, intloding, but not Lmitad to, cun'uptmn
melfessance, brinery, thaft of guvamment property, fsudnlent claims, fraud, coercion, conversion,
- malicious prosecution, misuse of government property, or willfnl omiasion to perform duty.

{2) The ‘nctivity ier economically westeful or involves gross miscondues, mcumpetency. or ineffimency,

(d) “Person” means any individual, corporation, -trust, sssocighion, any amte or local government, or
8Ny agency or msh'umantali-:y ‘of any of the foregning.

{&) “Protacted disclosure” means & good faith communication that discloses or damonatra.tea ’D

- intention o disclose information that may evidence sither of the following:
(1) An improper gavernmental activity.

(2) Any contition that may significantiy threaten the health or safety of employees or the pubhc if the
disclosure or intention to disdlose was made for the purpose of remedying that condition.

(f) "Public school employer” has t.he same mesning 58 in subdivision (k) of Section 8640.1 of the
Government Code.

(Added b}r Stats 2000, ¢. 631 (AB2472), § 1)

§ 44113, Use or attempt to use official authority or mﬂuance to interfere w‘lth profected diacio-
sures; prohibitions; civil liability

(a) An ampluyea may not directly or indirectly vse or attempt to use the official aut.‘norh:_v or infinence
of the employes for the purpose of intimidating, threatening, coercing, commanding, or attempting to
intimidate, threatar; cosree, or command any person for the purpese of interfering with the right of that
peraon £ disclose to an officie] agant matters within the seape of this article.

(b) For the purpose of subdivision (r), “use of official sythority or influence” includes promising o
confer or conferring any benefit; effecting or threstening to affect any reprical; or taking, directing
othera to take, recommending, processing, or approving any personnal action,’ induumg, but not iimited to

appointment, promotion, transfer, asaignment, performance evaination, suapansmn or other disciplinary
acHon,

(c) For the purpose of subdivision (a), "offcial agent” inchmes & school adminietrator, member of the
governing board of a schonl distriet ar county board of education, county guperintendent of rehools, or the
Supermr.anoent of Public Instruction.

() An smployee who violates mbaminn {a} moy be liable in an sction for civil damages hronght
against thg employee by the offended party.

(e} Nothing .in this section shall be construed to authorize an individun! to dirclose informetion
otherwise prohibited by or under law.

(Added by Stats 2000, c. 531 (AB.2472), § 1)
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§IM114. Written complainig; filing with local lnw enforcement agency; penalties; other rights
. end remedies .

" (a) A public schoo] employes ar epplicant for employment with & public school employer who files 8
written complaint with his or her eupervisor, & schocl-administrator, or the publie schnol emnloyer
dlleging artus! or attempted acts of reprisal, retaliation, threats, coercion, or similzr impropar ects
prohibited by Bection 44113 for having disclosed improper gevernmantal activities or for refusing to obey
en fllegal order may also file a copy of the written complaint with the local law enforcament agency

togather with & sworn statement that the contents of the written complaint are trme, or are believed by -

the affinnt to be true, under penalty of perjury.. The complaint fled with the local law enforcsment
agency chall be fled within 12 months of the most recent act of reprisal that is the subject of the
cornplaint. . .

&) & on ‘who intentionally engages in acts of reprisal, ratalistion, threats, coercion, or similar asts
againat mhlin gehool employee or applicant for employment with a public school employar for having
made & protected disclosure is subject to & fin€ not to exceed ten thousand dollara ($10,000) and
imprisonment in the eounty, jail for a period not to exeeed ene year. Any public school employeg, officer,
or administeator who intentionally engages in that conduct shall aiso be suhject to discipline by the public

gchool empioyer, If no adverss ection is instituted by the public school employer * * * and it &
daterminad that there is reasonable canse to balieve-thet en act of reprisal, retalintion, thrasts, coercien,
or gimilar acts prohibited by Section 44118 sccurred, the loeal law enforcement cganey mey report the
nature and. deteils of the activity to the governing bosrd of the school distriet or county board of
education, as appropriate. ' :

(¢} In addition to all ather penalties providad by lew, & persen who intentionally engages in acta of
raprisal, retaliation, thrests, coarcion, or similar acts against a public school employes or applicant for
employment with s public schoot amployer for having mada a'protected disclosure ghall be ligble in an
action for dameges brought against him or her by ths injurad party. Punitive damages may ba awarded
by the court where the acts of the offending perty ars proven to be malicious, Where lability has been
established, the injured party shell alao be entitled to reasonable attormey's fees as provided by law.
However, an action for damages ghall not be avellable to the injured party uniess the injured party has
‘firgt filed a complaint with the leeal law enforcament agancy.

{d) This section is not intended to prevent a public school employer, achaol adrinistrator, of supa'nﬁaur'

from taking, falling to take, directing others to teks, recommending, ar approving & personnel setion with
respect to o public school employee or epplicant for employment with & public school empieyer if the
public school employer, school administrator, or aupervisor reasonably believes tha action or inaction is
justified on the basis of evidencs separate and apart from the fact thaet the person hes mede a protectad
diselosure s defined in aubdivision (e) of Section 44112

() In any civll action or administraiive proceeding, once it has been demonatrated by a preponderance
of evidence that an ectivity protectad by this artirle was & contr{outing factor in the alleged retalintion
against a former, ewrrent, or prospectve public school employee, the burden of proof shall be on the
superviser, achool administrator, or public achool employar to demonstrate by clear and convincing
evidence thmt the alleged action would have oeemrréd for legitimate, independent ressons even i the
public school employee had not engaged in protected disclosures or refused an illegel order. If the
supervisor, school administrator, or public school employer falls to meet this burden of proof in an
adverse action ageinst the public school employes in any administrative review, chaliange, or adjudication
in which retaliation hes been demonstrated to be a contributing factor, the public schoel amployee shall
have a complete afffirmative defense in the adverse setion. .

{D) Nathing in this article shall be deemed to diminish the rights, privileges, or remedies of & public
schocl employee under any other federsl or stats law or under an employment contract or collective
bargaining agreement. .

(g) If the provisicna of this section are in conflict with the provisions of a memorandom of understand-
ing reached pursuant to Chapter 10.7 (commencing with Section 3640) of Division ¢ of Title,1 of the

Government' Code, the memorandum of understanding shall be controlling without further legislative
action,

(Added by Stats.2000, c. 631 (A.B.2472), § L Amended by Siats 2001, c. 1569 {S.B.682), § 68.)

159

302



§ 87160.. Short ttie ‘EDUCATION CODE

This article shall be known and may be referred to as the Reporting by
Community College Employess of Improper Governmental Activities Act.
(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

8 87161. Legisiative intent

1t is the intent of the Lepislature that community college employess and other
- persons disclose, to the extent not expressly prohibited by law, improper
" governrmental activities, .

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

§ B7162. Definitions.

For the purposes of this article, the followmg terms have the following
meanings:

(a) "Employee' means a public school employee as defined in subdivision )
of Section 3540.1 of the Government Code as construed to include commumty
college employees,

" (b} ““Ilegal otder” means any directive to violate or assist in violating a
federal, state, or Jocal law, rule, or regulation or an order to work or cause
others towork in conditions outside of their line of duty that would unreason-
ably threaten the health or sa.fety of employees or the public.

(¢} “Improper govemme.nr.al activity’’ means an activity by a.community
college or by an employee that is undertaken in the performance of the
employee's official duties, whether or not that activity is within the scope of his
or her employment, and that meets either of the following descriptions:

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse
of government property, or willful omission to perform duty. L

{2) The activity is economically wasteful or involves gross misconduct, in- _
competency, or inefficiency.

(d) “Person” means any individual, corporation, trust, association, any state
or local government, or any agency or instrumentality of any of the foregoing.

(e) '"Protected disclosure’’ means a good faith communication that discloses
or demonstrates an intention to disclose: 1nfon'nat10n that may evidence either

of the followmg

(1) An improper governmental activity.. : .

(2) Any condition that may significantly threaten the health or safety of -
employees or the public if the disclosure or intention to discloss was made for-
the purpose of remedying that condition.

(f) "Public school employer’” has ‘the same meaning as in subdivision (k) of :
Section 3540.1 of the Government Code as construed to include community -
college districts.

(Added by Stats.2000, <. 531 (A.B.2472), § 2.)
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! § B7163. Use or attempt to use official authority or influence. to interfere
with protected disclosures; prohibitions; civil Liability

(a) An employee may not directly or indirectly use or-attempt to use the

official authority or influence of thé employee for the purpose of intimidating,

threatening, coercing, commanding, or attempting to intimidate, threaten,

coerce, or command any person for the purpose of interfering with the right of

- that person to disclose to an official agent matters within the scope of this
l article.

(b) For the purpose of subdivision (a), "use of official authoriry or influence”
ncludes promising to confer or conferring any benefit; affecting or threatening
to affect any reprisal; or taking, directing: others to take, recommending,
processing, or approving any person.nel action, including, but not limited to
appointment, promotion, wansfer, assignment, performance evaluation, suspen-
sion, or other disciplinary action. :

(c) For the purpose of sibdivision (a), “‘official agent”’ inc¢hides a community
college administrator, member of the governing board of a community college
district, or the Chancellor of the California Community Colleges.

{d) An employee who vmlates subdnusmn {a) may be liable in an arction for
" civil damages brought apainst the employee by the offended party.

' (&) Nothing in this section shall be construed to authorize an individual to
disclose informnation otherwise prohibited by or under.law.

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

-
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§ 87164. Writien cnmplmnts. ﬁlmg' with local Jaw enforcement agcncr pena.lt:les' othcr nghts
Co. nndremelilea co

(a) An employee or a.pph:'.:mt for employment with n puhhc schog! emplover who ﬁles a written
compleint with his or her Supervisor, -2 community college pdministratar, or the public schoo) employer
alleging actust or ettempted .acta of reprisal, retaliation, thrests, coercion, or’gimilar improper acts
prnbihited by Bection 87168 for heving disclosed improper governmental activities or for refusing to obey
an iegal order may alse fle-a copy of the written eomplaint with the local law enforcement agency,
togather with a sworn statement thet the contents of the written compinint are true, or are beliaved by
the affiant to be true, nnder penalty of perjury, ' The complaint filed with the locsl liw enforéement
ngencl_z;hall be filed within 12 months of the most racent act of ::epnsal ‘that is the aubJect of t’ae
compinint. .

(b} A person who mtanhnnaﬂy engagaa in mcts af repnsnl, refalmtmn, th.reats cuarmun, ar mmﬂar acta
- against en employes or applicant for empioyment with & public schocl employar for ‘heving made g -
protected disclosurs is subject to & fine not to exceed ten thpusand dollars. ($10,000) end imprisonment in
the county jall for & period net to excesd ope- year. . An employee, officer, or administratar who
intentionally engages in that condaet ghall aleo be aubject o ummplme by the public sehool employer, If
no adverse action is'ipstituted by the publie gehoal employer,:and it 18 détermined that there 18 ressonabie
cauge t5 believs thet an.act of reprisal, retaliation, threats, coercion, ‘or similar, acts prohibited by, Sechnn
87188, the local law.enforcement agency may | repnrt the natire and details of the achvii:y o the, gnvammg
boa.'ni of the comminity cn!lega d:strict. .

" (e){l) The Btate Personnel Board ghall initists & hearmg' or' amreataga.tmn of o written cumplmnt a{
reprisal: or retalfation ms prohibited by’ Sectién 87163 witkin 10 Workisg .daye’of it submissios.” The o
.exerntive officer. of the State Personnel Board ghall complets findings, of the. hearing or .investigation
within. 80 workdng days; the.reafter,. and Bball provida & copy of the findings to.the gomplaining am;;i.oyee
or applieant for employment with & public schpel emp\oyer and to the appropmte FUPETBOrE,
‘Bdministrator, or employe.r. - This hearmg ‘thall be. conducted in accordence with Section 186T].2 of the
Government: Code, this part, smd the rules of practics fiind procedtivé of the Sfsits- -Pégaonnal’ Boerd.
When the’ a]iegahuns ‘tontained o a complaint of réprisal ‘or rétaligtion ‘are the asme.es, of eifdisr to,
those contained- in another ‘appenl-the exeentive' officer ‘may consuhdnte ‘the ‘gppeals into the' most
nppruprmbe format. In these cases, the {ime limnits deseribed m * this m_h “shall net app]y

2 NntwlthatandmLSechnn 186722 of the Government Code. fio costs eatotiated with: henrmm; of the
Sthte Personnel Board .conaueted pUrsuant to. paragraoh (1) 8hall be charged to the board of governars,
, Bll of the costs apBoriated with henrinps of the Btate Personnel Hoard conducted pursuant to
perngran b {17 shell Ge:coarped-directly to the community coliege ‘district that employs:the complaining -
nhlqva.., or ‘with whom the r:omnhmm;g apuhmmt for emnTmlment }ms ﬁled i-n.a ar her emnlovnian..
app cetion. G :

(d) If the ﬁnd.mga uf the execmnva ufﬁcer uf ’t.he Stata Pmmnnel Boﬁ.rd gt furth n.c’l’.s of nllaged :
misconduct by the superviser, commurity college administrator; ér public school employer, the buperyi-
Bor, airninistrator, or employer may reqilest £ hearing befure the State Peraounel Board regarding the
findinga' of the executive officer. The request for ‘heating and eny subsaquent determination by the
board shall be made in accortiance with t.he noa.rd‘s umml ruies governing n.ppenls hea.rmgs, mvashgn—
tions, and ﬁmmphnary proceedipgs.

(e). If, dfter the henring, the Btate Parsonrie). Boax:d .determines that s violation of Beetion 87163 .
otewrred, or If no hearing is requested and the ﬁndxngs of thé executive officer conclude that improper :
activity 'han ocourred, the board may . whdE- a.ny‘ appropriate’ relief, including, it not mited o, .
reinstaterent, back pay, restoration of lost pervice credit if sppropriaté, end the expungemeant of any -
advarae records of the emplayee or applicasitifor empluymentrmth a publie achuul emplayer whn!waﬂ the p
‘ubjeet of the' a]lega& acts: of:msconduct. prohibited by Senbon 3'7163 ST " T

ook ,_-'v’

R o

[43] Whenever the Btate Peraonnel Board datezmmaa that n supervmor commumty pollege dnministrs-
tor, or public school employer has violsted Section 87163, it shall:canse-an entry to that effect to be made
in the supervisor’s, community college aﬂmxmstratnr 8, or puhhc schuul empluye.ra ofﬁmal personnel
records: =~

(g In order for the Gumor and f.he Legmlamre o det.ermme t.he n&ed to continue or mudify
PereonEE! Procedurds it thidy relatsito the’ mveéﬁgahona ¥ -rﬁpnsa}s ‘oF retilistor fortthe! dmclcmnre &f
information by employees, the State Persoftel"Board; by June §070f éadh year shall submilt a repart to
the Governor. and the Leagisiature reg-ardmg complamt.s ﬁ]ed, heanngs “heid, and lega.! actiond taken
pursuant to thia section. VET A

(h) In addition to all uthar pﬂnnltlea prmnded by IaW, " person who" mtenbcnaﬂyrengnge&m aefs of
repr‘lsal retaliation, threats coercion, or gimiiar acts ageinst an employes or applicant:fdf employment
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with .8 -public achosl.empleyer. for having mede & protected.disclosure-shall ‘be linble mcan eetion- for
damages brought against him or her by the njured party.. Punitive damages may be. awarded by the
court where the acis- of the offending party are praven to be malicipus, Wheare liability - has been
established, the injured party snall also be eniitled to:'reasonable-attorney’s feek as provided by law.
. However, an aciion for. damages shali not'be available to-the injured n.rty unless the igjured party- ‘hag
. first filed a complaint with the local law enforcement agency. Nothmg in this subdivision reguires an

injured party to ﬁ]e B uumplamr. witn the State Pmonnel Board pnnr to seeklng rehef for damages in a
cowrt of law. - - -,

{'] This séction is not interded to pra‘re.nt a puhlm sthool employer, school adm.lmsu'atu or Bupervisor

from taking, failing to take, directing others to take, recommending, or approving a Dersonnel action with
respect 1o &n employee or apnhca.nt for amploymant with & public school muloye: If the public school
employer, school administrator, or supervisor rezsonably believes an sctior er inaction is justified on the
basis of evidence szparate and apart fram the fact that the person has made ! pronem:ed diselosure as
defined in subdivision (B) of Section S7IG2..

)] 1!1 s.ny eivil sction or administrative pmceeﬁmg, once it haa been demonamued by 3 praponderance
‘'of evidenee that'an activity protected by this articla was a contributing factor in the alleged retaliation
against & former, current, 6r proepective employee, the burden, of proof ahall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convineing evidencs that the alleged

" -petion would hive eccurred for legitimate, indepeandent reasons aven if the employee had not engeged in

protetted disclogures or refused an illegal order.  If the superviser, school administrator, or'public school
employar fails to mest this burden of proof-in &n adverse ecilon against the employee in any

. administrative review, challenge, or. adjudication in which retalistion has been’ demonstrated to- be a
conmbutmg fam:or, the, employee shall have n compiete- affrmative Gefensé 'in .the adverse actmn

k). Nothing in “this- articls shall be 'déemed- to diminith the rights, prmleges or remedies “of an
,emnluyee under any uther fede.ral or smbe law- of under &n empluvment contmct or cDDectwe ba.rgmmng
‘.-ag:reement. e

Yy the’ pruwswns of this séchéﬁ are in confiict. vnth t.he pmvmmns cf a memurandum of m:uerstand-
ing reached purenant to’ Chapter 10.7 (commencing with, Section 3540) 'of Divinion .4 of, Title 1 of the
Government Code, the memurnndnm -of- undersmndmg shall be cnntrol]mg without further legmlatrve
metion. )

U\mended by Smt.s.20(]2 c. 81 (A.B.2034] §1, )
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EXHIBIT B

STATE OF CALIFORNIA

CALIFORNIA COMMUNITY COLLEGES

CHANCELLOR'S OFFICE :
1102 smEE'(r: 6511 : - : . m
SACRAMENTO, LA 95814

(9? 5) 445- 87527 " *"}
HTTP://WwWwW,CCCCO.EDU

RECEIVED

MAR 16 2004

Paula Higashi, Executive Director CQMMISS'ON ON

Commission on State Mandates .
980 Ninth Strest, Suite 300 STATF MANNATES

Sacramento, CA 95814

March 11, 2004

Re:  Test Claim: Reporting Improper Governmental Activities. QZ-TC-24

Dear Ms. Higashi:

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light
of the following questions which address key issues before the Commission:

o Do the provisions [Ed. Code, §§ 87160, 87161, 87162; 87163 and 87164] impose &
new program or higher level of service within an exasting program upon local entities
within the meaning of section 6;-articie XIU B of the California Constitution and
costs mandated by the state pursuant to section 17514 of the Government Code?

« Does Government Code section 17556 préciude the Commnission from finding that -
any of the test claim provisions impose:costs mandated by the state?

» Have funds been-appropriated for this program (e.g., state budget) or are there any
other sources of funding available? If so, what is the source?

Education Code section 87160

Enacted in 2000 (Stats. 2000, ch. 531, § 2 (AB 2472)) this code section requires the new article
(article 6 of chapter 1 of part 51 of division 7 of title 3 of the Education Code) to be referred to as
the "Reporting by ComimunityCollege Employees of Irnpmper Govermnmental Activities Act"
(the Act) and does not, standing alone, impose a new prograrn or higher levél of service on

community college districts ("districts"). 'However, this codé section is part of the statutory
scheme discussed'below.

Education Code sectior‘87161 o
Enacted in 2000%(Stats. 2000; ch. 531, § 2 (AB 2472)), this code section states the legisiative
intent of the article and does not, standing alone, impose & new programi or higher level of

service on the dlstncts Howcver this leglslatwe intent concerns the statutory scheme discussed
below,
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Education Code section 87162

et

'Enacted in 2000 (Stats. 2000, ch. 531, § 2 (AB 2472)), this code section containg the operatwe

definitions applicable to amcle 6 of chapter 1 of Part 51 of division 7 of title 3 of the Education
Code, and does not, standing alone, impose a new program or higher level of service on the
districts. However, the definitions contained in section 87162 are an integral part of the statutory
scheme discussed below, and also corifirm that community college districts are specifically
covered by the requirements of the article.

Education Code section 87163

Enacted in 2000 (Stats. 2000, ch. 531, §2 (AB 2472)), this code section sets forth conditions
under which the direct or 1nd1rect act:ons of district employees would violate or-interfere with
the r1ght of a person to disclose mafters within the scope of the article to an official agent, and
thus incur liability for civil damages. (Ed. Code, § 87163(a), (b) and (d).) Thus this code
section, standing alone, does not impose a new program or higher level of service, but it is an
integral part of the statutory scheme discussed below. - :

Education Code section 87164

Overview

The requirements of Education Code section 87164 overlap in part with several "whistleblower"
statutes under which districts and their employees were covered prior to the passage of the Act.
All of the violations of law defined in Education Code section 87162(c), and by implication, .
section 87162(b), were previously prohibited by the statutes discussed below.

e The Whistleblower Protection Act enacted in 1999 ("WPA"; Stats, 1999, ch. 156,
§ 1 (AB 1412); Gov. Code, §§ 9149.20-9149.23), covers district employees in its
definition of "employee" (Gov. Code, § 9149. 22(b)); protects district employees
that report improper governmental activity, as defined;' to legislative committees,
and allows for civil damages against district employees who violate or-interfere
with an employee's right fo make such disclosures (Gov. Code, § 9149.23(a)).
There have been no gaps in the requirements contained in the WPA. Nancy
Patton of the Commission has confirmed that no test claims were filed w1th 1ega1d
to this statutory enactment. o :

s« The Local Govemment Dlsclosure of Information Act enacted in 1986
("LGDLA" Stats. 1986, ch. 353 § 7; Gov. Code, §§ 53296-53299) protects
district employees or. apphcants for employment who file complaints with:the -
districts with regard to "evidence regarding gross mismanagement ora significant
waste of funds, an abuse of authority, or a substantial and specific danger to
public health or safety.” (Gov. Code, § 53296(c).) The LGDIA covers districts in
its definition of "local agency. " (Gov. Code, § 53296(a).) The LGDIA aliows for

k Govemment Code section 9149, 22(0) prov1dcs that: '"Improper gcvemmental actlwty means any activity by a
govemmenial agency or by an employee that is uridertaken in the performance of the employcc s official duties,
whether or not that action is within the scope of his or her employment, and that (1) 18 in violation of any state or
federal law or regulation, including, but not limited to, corruption, malfeasence, bnbery, theft of government
property, freudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government property, or
willful omission to perform duty, or (2) is economically wasteful, or involves gross misconduct, incompetency, or
inefficiency."
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civil damages, punitive damages, and attorneys' fees, and also imposes criminal
penalties against employees who violate its provisions. (Gov. Code, § 53298.5(z)
and (b).) There have been no gaps in the requirements contained in the LGDIA.
Nancy Patton of the Commission has confirmed that no test claims were filed

- with regard to this statutory enactment,

o Labor Code sections 1101, et seq. contain whistieblower statutes ("Labor Code",

" Lap/Code; § 1102.5; enacted in 1984 (Stats. 1984, ch. 1083, § 1)) applicable to
employeas of state and locadl governmental entities and private-secter employees,
and is specifically applicable to employees of the districts (see Lab. Code, § 1106,
enacted-in 1992 (Stats. 1992, ¢h. 1230, § 1 (AB 3486))). The Labor Code
whistleblower statutes are statutes of general application, laws which, to
implement & state policy, do not impose "unique requirements on local
govemments and . . . apply.generally to all residents and entities in the state" and
thus do not impose a hew program or Higher'level of service upon the districts.
{County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-57.) These
statutes protect eniployees that-disclose information to'a government or law
enforcement agency "where the employee has reasonable cause to believe that the
information discloses a violatiofi-of state or federal statute, or violation or '
noncompliance with a-state or.federal regulation,” allow for criminal penalties
against employers and individual employees (Lab. Code, §°1103), make
employers responsible for the actions of their employees(Lab. Code, § 1104), and
allow civil suits for damages against employers (Lab. Code, § 1105). The
appellate court has ruled that these statutes also protect: government employees
that disclose suchiinformation within the ageficy where they are employed, rather
than to an outsidé government or law enforcement.agency. (Gardenfire v.

' Housing Authority of the City of Los Angeles (2000) 85 Cal.App.4th 236, 243.)
There have been no gaps in the whlstlcblower requirements contained in the
Labor Code.

According to & Senate Judiciary Committee repost re garding'ifs August 8, 2000, hearing on AB

" 2472, the bill implementing the Act, and the Legislative Counsel's Digest in the chaptered

legislation, there was legislative intent that the provisions of the Califorfiia Whistleblower
Protection Act, formerly known as the Reporting of Improper Governmental Activities Act (Gov.
Code, §§ 8547-8547.12; enacted by Stats, 1993, ch. 12, § 8-(SB 37) [historically derived from

. former Gov. Code, § 10540, et seq., etiacted by Stats. 1981, ch. 1168, and Stats. 1979, ch. 5847)

apply to school districts and community college district employees. The Célifonlia
Whistleblower Protection Act applies to state employees, gubernatorial appointees and

officeholders; employees of the University of Californie, and employees of the California State
University.

The Test Claim

The District's test claim, in I (A)-(K) (at pp. 21-23) and in the Decl arat:on of Tom Donner (at
pp. 2-4), claims state mandated costs as follows:
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A) "Pursuant to [the Act] to establish policies and procedures, and to periodicdlly update those
policies and procedures, to implement the act," There is no express requirement in the Act for
districts to establish policies and procedures or to update the same. Prior to the passage of the
Act, districts may have had policies in place pursuant to the LGDIA, which makes reference to
the filing of complaints pursuant to "locally adopted administrative procedures” but does not
require them. (Gov. Code, § 53297(c).) Indeed, the LGDIA offers an alternate process for filing
complaints in situations where there are no local administrative procedures in place. (Gov.

Code, § 5 3297(0) ) Thus it does not appear that the Act mandates a new program or higher level
of service upon the dxstncts with rcga.rd to estabhshmg and updating policies and procedures

B} "Pursuant to [Ed Code, § 87164(&)] to receive, ﬁle and maintain written complaints filed by
school employees or applicants. for employment alleging actual or attempted acts of reprisal,
retaliation, threats, coercion oy:similar. improper-acts for-having disclosed itaproper acts*or for
having disclosed improper govermnental activities or for-refusing to obey an illegal order." Prior
to the passage of the Act, districts were réquired to receive, file and maintain written complaints
filed by district employees or applicants for employmert under4the LGDIA. - (Gov. Code,

§ 53297.) In eddition, the Labor Code permits employees to disclose violations of Labor Code
section 1102.5 to the districts. (Gardenhire, supra, 85 Cal. App.4th 236, 243.) As the’
requirements of the LGDIA and the Labor Code are similar to the requirements of the Act, it
appears that, with regard to-the requirement to "receive, file;and maintain written complaints,"

the impact upon the districts would be minimal. Thus it-does:not appear that the Act mandates a
new program or: l:ugher level of.service upon the d:stncts in this rega.rd

C) “Pursuant to [Ed.: Code, § 87164(b)] to mvesngate, or to cooperate; with'law enforcement
investigations of, written complaints..~ ." The LGDIA, whichwas ineffect prior-to thé-passage
of the Act, imposes criminal penalties- sumlar to those contained in the Act. (Gov. Code;

§ 53298.5(a).) Additionally, the whistleblower provisions in the Labor:Code impose:criminal
penalties (Lab. Code, § 1103), and mention criminal prosecutions regarding thé same (Lab.
Code, § 1104). The districts lack enforcement jurisdiction with regard to criminal violations of
the Act. In the event that a local law enforcement agency chooses to mves’ugate criminal
violation of the Act, Government Code section 17556 states:

"the COmmission shali not ﬁnd costs mandated by.the state . . . if: ...

(g) The statute creates a new crime or infraction . . but only for the portion of the
statute relating directly to the enforcement of the crime or infraction. (Gov.
Code, § 17556(g), emphas'is added.)

It appears that 000perat10n with law enforcement investigations regarding criminal violations of
the Act is not considered to be a cost mandated by the state. Education Code section 87164(b)-
does not require the districts to conduct civil investigations. The only entity expressly required
to conduct civil investigations pursuant to the Act is the State Personnsl Board (S8PB). (Ed.
Code, § 87164(c)(1).) Thus it does not appear that the Act mandates & new program or higher
level of service upon the districts in this regard.
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D} "Pursuant to [Ed. Code, § 87164(b)], to disCipline, as may be required by law or the district's
collective bargaining agreement, any employee;, 'officer or administrator, who is found to have
engeged in actual or attempted acts” in violation of the Act. The Act expressly requires
employee discipline. However, districts were undér-an express duty to discipline employees
under.the LGDIA prior to the passage of the Act. (Gov. Code, § 53298.5(a).) The disclosure of
information pursuant to Labor Code sections 1101 et seq. could potentially result in the
imposition of discipline, although there is no-expiess requirement for discipline within that
statutory scheme. As the requirements of the LGDIA and the Labor Code are similar to the
requirements of the Act, we believe that, with regard to the requirements for eiriployes

' discipline, the impact upon the districts would be minimal. Thus it does not appear that the Act

mandates & new prograim or lngher level of service upon the d1stncts

E) "Pursuant to [Ed: Code, § 87164(h)], to‘fespond, appear and def&md in any civil action,
directly or derivatively, when named as a party or otherwise required by the collective ‘
bargaining agreement, brought by a perséh-alleging an employeée or officer of the district" has
violated the Act. Prior to thHe passage of the Act, districts were subject to defend in civil actions
brought against their employees under virtually all-of the provisions of the Act through the
LGDIA (Gov. Code, § 53298.5(b)), the WPA (Gov. Code, § 9149.23), and the Labor Code (Lab.
Code, §§ 1104, 1105). Having to defend in civil actions brought pursuant to the Act does not
appear to mandate a new progra.m or hlgher ]evel of" servwe upon the dlstncts There isalso a

have been requ:red 6 dcfend in civil actions brought pursuant to the Act.

F) "Pursuant to [Ed: Codga, § 87164(h)], to pay damages, directly or dérivatively, including
attorney's fees, when ordered by the courtibaséd iipon the liability of the district, or as otherwise
defined by the collective-bargaifing dgreement.,” Prior to the passage of the Act, distriéts were
subject to general dainages, punitive damages, and attorneys' fées in civil actions under the
LGDIA (Gov. Cede, § 53298.5(b)), and for civil damages under the WPA (Gov. Code,

§ 9149,23) and the Labar Code (Lab. Code, § 1105). It-does not appear that having'tc pay court-
ordered damages and attomeys'fees under the Act, based upon-the liability of the distrcts in
civil actions, mandates & new program or highier lével of service upon the districts. There is also
a question as to whether-this cldii is ripe for reviéw, as the districts-have not indicated that they
have been required to pay damages, directly or derivatively, includisig atforneys' fees, in civil
actions brought pursuant to the Act: With regard to attorneys' fees brought pursuant to-the
private attorney genéral statute, the appellate court ruled that, "It was not until the County was
ordered to pay and paid those fees that the County eould apply for reimbursement under

Government Code section 17500 et seq." (County ofFresno v. Lehman (1991) 229 Cal.App.3d
340, 346))

G) "Pugs_uant to [Ed. Code, § 87164(c)], for. [districts] to appear and participate in hearings and
investigations initiated by the State Personne! Board when complaints alleging [violations of the
Act] have been filed with the State Personnel Board," Prior to 2001 amendments to the Act
(Stats. 2001, ch. 416, § 1 (AB 647)) there were no requirements. for State Personnel Board
("SPB™y heanngs and investigations regarding whistleblower complaints, and thus no
requirement that districts  appear and participate in the same. It appears that the Act mandates a
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new program or higher level of service upon the districts with regard to appearing and
participating in hearmgs and investigations initiated by the SPB.

H) "Pursuant to [Ed. Code § 87164(d), for [dlStI‘lC-tS] to request a hearmg before the State
Personnel Board when the adverse findings of the hearing officer are incorrect." Prior to 2001
amendments to the Act (Stats. 2001, ch. 416, § 1 (AB.647)), there were no requirements for SPB
hearings and the issuance of findings adverse to the districts regarding whistieblower complaints.
It appears that the Act mandates a new program or higher level of service upon the districts with
regard to their responses to adverse findings issued by the SPB.

Iy "Pursuant to [Ed. Code, § 87164(e)], for [districts] . . . to comply with any ordered relief [by
_the SPE] including, but not limited to, reinstatement, backpay, restoration of lost service credit,

and the expungement of any adverse records of the employee or employee applicant who was the

subject of the acts of misconduct.”" Prior to 2001 amendments to the Act (Stats. 2001, ch. 416,

§ 1 (AB 647}), there were no requirements for SPB hearings and orders thereupon regarding

whistleblower complaints, and thus no requirement for districts to comply with the same, It

appears that the Act mandates a new program or higher level of service upon the districts with
regard to compliance with relief ordered by the SPB.

I) "Pursuant to [Ed. Code, § 87164(f), for [districts], when the State Personnel Board determines
that & supervisor, administrator or employer has violated Section 87163, to cause an entry to that
effect to be made in the supervisor's, administrator's or employer's official personnel records.”
Prior to 2001 emendments to the Act {Stats. 2001, ch. 416, § 1 (AB 647)), there was no
requirement for SPB hearings and orders thereon regarding whistleblower complaints, and thus
no requirement that districts make entries in personnel files regarding the same. 1t appears that
the Act mandates a new progrem or higher level of service upop. the districts w1th regard to
complying with findings of violations of the law by the SPB.

K} "Pursuant to [Ed. Code, §-871 64{:;)(2)15 to reimburse the State. Personnel Board for all of the
costs associated with its hearings conducted pursuant to-subdivision (c)(1)." Prior to 2001
amendments to the Act {Stats. 2001, ch, 416, § 1 (AB 647)), there was no requirement for SPB
hearings regarding whistieblower complaints, and thus no requirement that districts bear costs
regarding the same. There was legislative intent that the SPB 5 -total hearing costs would fall
upon the districts with the passage of the 2001 amendments,” although the law in this regard was
far from clear. -The law was clarified by amendments made in 2002 (Stats. 2002, ch. 81, § 1.(AB
2034)) to make it clear that, notwithstanding the language.of. Govemment Code section 18671.2,

? This confusion is due to the fact that, as amended by AB 647, Government Code section 87164(c) stated that the
SPB hearings were to be "conducted in accordence with Section 18671.2 of the Government Code." Section
18671.2 provides that the SPB can bill the total cost of hedirinijzs held with regard to state employees upon the state
agency employer. District employees dre not state eémployess, and are employees of the local districts: (Ed:-Cade,
§ 70902(b)(4).) It appears that the Legislature, however, intended that the tie-in with 18671.2 would aliow the :
college districts to be billed for the costs of such hearings. The Senate Rules Commiittes, Office of Senate Floor
-Analyses, 3rd reeding floor analysis of thie Aufust 27, 2007, regardlng amendments to the bill (whwh added the
reference to section 18671.2) stated an iritent that the college districts be bilied: "Senate Floor Amendmcnts of
8/27/01 clarify that (1) the existing provisions that alloW the State Personnel Board (SPB) to bili state agencies for
hearings conducted on whistieblower cases will also apply to community colleges for whistieblower hearings that
may be conducted pursuant to this bill. .. ." ({d., atpp. 1-2.)

170




Paula Higashi - 7 March 11, 2004

no costs associated with hearings pursuant to the Act should be charged to the Board of
Govemors of the California Community Colleges, and that these costs must fall upon the
districts. (Gov. Code, § 87164(c)(2).) This clarification codified the legislative intent of the
Senate floor amendments of August 27, 2001, made before the passapge of the prior version of the
law. Thus it appears that the Act mandates a new program or higher level of service upon the
districts through the enactment of AB 647 in 2001, and the subsequent clarification contained in
AB2034 in 2002. . '

There have been no monies allocated to community colleges nor the Chancellor’s Office for
reporfing improper governmental activities.

Sincerely,

Mﬁ%@

FREDERICK E. HARRIS, Assistant Vice Chancellor
College Finance and Facilities Planning
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Suzﬁen and Associates EXHIBIT ¢
Mandate Reimbursement Services

&H‘H B. PETEHSEN. MPA, JD, President Telephone: (858)514-B605

52 Balboa Avenug, Suite 807 . Fax: {B58) 514-B645

San Diago, CA 92117 - E-Mail: Kbpsixten@aol.com
April 2, 2004

Paula Higashi, Executive Director -
Commission on State Mandates RE

U.S. Bank Plaza Building '

980 Ninth Street, Suite 300 . ' CE,VED
Sacramento, California 95814 '

AF’R 05 2084
: ’ : ‘ COMMI
' Re: TestClaim 02-TC-24 STATE nff,!j?g _'(_)N
San Juan Unified Schoal District and ' &

Santa Monica Community Coliege District
Reporting imnrooer Govemmental Activities

Dear Ms. ngashl

@ | have recelved the comments of the Chancellor's Offi ice of the Califorriia Communrty
Colieges (*CCC" )dated March 11, 20041 to which | now réspond on behalf of the test
claimants..

A. The Commeiits of CCC are Incompetent and Shotild be Exclui‘:ied

Test claimant objects to the comments 6f CCC, in total, as bemg Iegally incompetent
7 and move that they be exciuded from the record. Title 2, California: Code of
Regulatlons Sectlon 1183: B2(d) requires that any:

...written response, opposition, or recommendations and supporting
documentatlon shall be signed at the end of the document, under penalty
of perjury:by an-authorized répresentative of the state agency, with the
deciaration that it is true and complete to the best of the representative’s
personal knowledge or mformatlon or belief.”

Furtherrnore ‘the test clalmant objects to any and all assertions or represeritations of
fact made in the response (such as, “Nancy Patton 6f the Commission has conﬁrmed
that..."} since CCC has failed to comply with Title 2, California Code of Regulatlons
Section 1183.02(c)(1) which requires:

@ ! Although dated March 11, 2004, the document was e-mailed to my office on
March 16, 2004, aiong with comments for 13 other test claims. :
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“If assertions or representations of fact are made (in a response), they
must be supported by documentary evidence which shall be submitted
with the state agency’s response, opposition, or recommendations. All
documentary evidence shall be authenticated by deciarations under
penalty of perjury signed by persons who are authorized and competent to

do so and must be based on the declarant's personal knowledge or
information or belief.”

The comments of CCC do not comply with these essential requirements. Since the
Commission cannot‘use unsworn comments or comments unsupported by declarations,
but must make conclusions based upon an analysis of the statutes and facts supported
in the record; test claimant- requests that the comments and assertlons of CCC not be
included in the Staff's analysis.

B. The Reporting by Community College Employees of Improper
Governmental Activities Act is not a Law of General Apghcatlon

At page 3 of ifs comments CCC refers to Labor Code sections 1101, et seq., and
concludes “The Labor Code whistleblower statutes are statutes of-general application,
laws which, to. lmplement a state pollcy, do not impose ‘unique requirements on local
govemments and . apply generally to all residents and entities in the state’ and thus do
not impose a new program or higher level of service upon the districts." CCC cites
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-57 as its authority.

CCC errs because the test must be applied to the test claim legislation,i.e., the
“Reporting by Communrty College Employees of-iImproper Government Activities Act’
(hereinafter “CC-RIGA") (Education Code Sections 87160, et seq.) and not to-the Labor
- Code whistiebiower statutes. An analysis of the CC- RIGA will show why it is not a law
which applies generally to all residents and entities in the state:

(1Y  Under CC-RIGA, an employee is limited to commumty coliege employees
(Educatlon Code Section B7162(a)), whereas,

Under the Labor Code whlstlebiower statutes, "employee" includes, but is not .
limited to, any individual employed by the state or any subdivision:thereof, any
county city, city and county, including any charter city or county, and any school
district, community coliege district, municipal or public corporation; poiitical
subdivision, or the University of California.” (Labor Code Section 1108)

(2) “Under CC-RIGA, the protected reports include reports of “improper govemmgntal
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(3)

(4)

(3

activity,” defined as an activity that meets either of the following descriptions: (1)
the activity violates a state or federal law or regulation, including, but not limited
to, corruption, malfeasance, bribery, theft of government property, frauduient
clelms fraud, coercion, conversion, malicious prosecution, misuse of
government property, or willful omission to perform duty, or (2) the activity is
economically wasteful or involves gross misconduct, incompetency, or
inefficiency (Education Code Section 87162(c)), whereas,

Under the Labor Code whistleblower statutes; the protected reports only.include
reports of a violation of a state or federal statute, or violation or nohcompliance
with a state or federal rule or regulation. (Labor Code Section 1102.1(a)}

Under CC-RIGA, a “protected disclosure” means a good faith communication
that discloses, or demonstrates an intention to disclose, information that may
evidence either of the following: (1) an improper govémmenital activity (see
above), or (2) any condition that may significantly threaten the health or sdfety of

~ employees or the public if the disclosure or intentiori to dlsclose was made for

the purpose of remedying that condition (Educatlon Code Settion 87162(e)),
whereas,

“Under the Labor Code whistleblower statutes, the protectsd reports only include
- reports- of a violation of state or federal statute, or violation or nencompliance

with a state. orfederai rule or regulation. (Labor Code Section 1102.1(a))

Under CC- RIGA an employee may hot directly or-indirectly use or attempt to use
official authority or influence for the purpose ofirtimidating threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or
command any .person for the.purpose of-interfering with the right of that person
to disciose (Education Code Section: 87163(3)) whereas,

Under the Labor Code whlstleblower statutes, an employer may not "retaiiate.”
(Labor Code Section 1102,5(d)). The Labor Code does not define “retafiate,” but
a public employer would not use “ofﬁcial'-authority 'or influence.”

Under CC-RIGA, a person who violates the: Act is not only subject to a fine and
lmpnsonment he shall also be-subject to discipline by the public school
employer (Education Code Section 87164(b)), whereas,

Under the Labor Code whistleblower statutes, an employer is only subject to fine
and imprisonment. (Labor Code Section 1103) He/shefit is not subject to
discipline because he/shefit is not & pubiic school employee.
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(6) Under CC-RIGA, the public school emplioyer and employee are subject to
proceedings.by the State Personnel Board (Education Code Section 87164,
subdivisions (c)(d)(e) and (f)),2 whereas,

Underthe Labor Code whlstleblower statutes, employers and employees are not
subject to proceedings by the State Personnel Board.

(7)  Under CC-RIGA, punitive damages may be awarded by the court where the acts
of the offending party are proven to be malicious (Ed LICBt[OI’I Code Section
87164(h)) whereas,

There is no such provision under the Labor Code whistleblower statutes.
Arguably, one.could point out that-under Civil Code Section 3294, subdivision
(a), punitive damages might be awarded upon a showing of mallce but the
burden of proof under section 3294(a) is:by “clear and convincing evidence.”
Under CC-RIGA, only a ‘preponderance of evidence” is required to shift the
burden of proof to the supervisor, school administer, or public school employer.
(Education Code Section 87164(1))

(8) Under CC-RIGA, the injured party is also entitled to reasonable attorney’s fees
(Education Code Section 87164(h)), whereas; -

There is no such p'rovisi'or; under the Labor Code whistieblower statutes.

The above comparison shows clearly that CC- RIGA is not a law whuch applies equally
to all reSIdents and ent|t|es in the state

The decision in Counfz of Los Angeles v. State of California (supra) was further relied
upon and expiained in City of Sacramento v. State of-California (1990) 50 Cal.3d 51.
(hereinafter “Sacramento i) There, the Supreme Court explalned its County of Los
Angeles decision: :

“Most private employers in the state already were required to provide
unemployment protection to their employees. Extension of this
requirement to iocal governments, together with the state government and
nonprof it corporatlons merely. makes the Iocal agencles ‘indistinguishable

2 At pages 5-6, CCC concurs that these sections contain new programs or higher
levels of service. CCC did not cunsnder these additional duties as also making them

“unique requirements”. Q
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in this respect from private emptoyers' " (Opinion, at pages 66-67)
The above comparison of CC-RIGA with the Labor Code whistleblower statutes shows
that community colleges, in compliance with CC-RIGA, are, in fact, “distinguishable
from private employers” when complying with the Labor Code ‘whistleblower statutes.

C. CC-RIGA is a New Prouram :

CCC’s “overvuew" at pages 2-3.provides an extenswe revnew of the Whistleblower
Protectrun Act enacted in 1999, the Local Government Disclosure of Information Act
enacted in 1986, and the Labor Code whistleblower statutes as amended.in 1984, The

comments imply that these: pre-ex:strng programs prevent the test claim legislation,
enacted in 2000, from beang new programs

To make sure that there is no questton as‘to this argument a drstrlct may seek
subvention for costs imposed by legislatich-after January'1, 1975, but reimbursement is
limited to costs incurred after July 1, 1980. Government Code Section 17514; Hayes
v. Commission-on State.Mandates (1992) 11iCal.App.4th 1564, 1581 Ali of the statutes

referénced by CCC are post 1975. They would be subject to reimbursement if alleged
and found to be a: mandate '

D. Educatlon Code Sectron 1755@(9) Does Not Bar a Fmdmo That the Test
tCIalm Leglslatlon Creates ‘a’ New Mandate ’

Educatlon Code Sectron 87162 subdivision (b), states, infer alia, that a person who
intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts .
against.an employee.is subject o a fine hot to exceed ten thousand dollars; ($10 000)
and imprisonment in the county jail'for a period not to exceed one year CCC.
concludes that this provision is subject to subdivision (g) ‘of Government Code Sectlon

17556 and does not, therefore, appear to be a new program or higher level of service
upon districts in this regard

“The commission sha!l not find costs mandated by the state as defined in
Section 17514, in any. claim submitted by a Iocal agency or school district,
if, after a-hearing, the commission finds that

(g) The statute created a néw crime or |nfract|on ehmmated a
crime or infraction, or changed the penalty for a crime or infraction, but

only for that portion of the statute retatlng directly io the enforcement of
the crime or infraction.”
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Nothing in the test claim, or in the activities alleged therein, claims any reimbursement
for that portion of the statute relating directly to the enforcement of the crime or
infraction. Therefore, _the comment of CCC is without merit.

E. A “Minimum Cost” Argument is Improper

At page 5 of its comments, CCC concurs that the test claim-legislation requires
employee discipline, but supposes that the impact upon districts would be minimal.

CCC concludes that it would therefore not. appearto mandate a:new program ar-higher
level of service upon the dlstrlcts

A “minimum cost argument is, not found in Government Code Section: 1?556 In
addition, the supposrtlon that costs would be minimal is not supported by any
acceptable evidence in the record. Finally, the determination of the existence of a
mandate requires the determination of total costs involved in the test clarm legrslatlon
and not just the costs of any partlcular component

F. “ g for Rewew" Arquments are Irrelevant for Test Clalm Determtnatlons

Twrce the- oomments of CCC argue that there isa questlon as to whether the olalm is
“ripe for review.” The first occasion, at page 5, relates to the requirement to appear and
defend; the second, also at page 5, relates to responding to damages. The’ basig! for

the argument-is that the test claimants have notindicated that they have alreadyHeen

required to appear and defend, or respond to damages. This argument is irrelevant for
test claim determmatrons

There is no statutory or regulatory reqmrement that a test claimant. must actually have'
experienced every element of a test claim. This is why the declaratron of Tom:Donnér
of Santa Monlca Communlty College Dlstnct declares:

“It is estimatéd that the Santa Monlca Community College District, to the’
extent improper activities may be reported, will incur approximately
$1,000, or more, annually, in staffing and other costs in excess of any
funding provided to school districts and the state...to implement these new
duties mandated by the state for.which the school district-has not. been
retmbursed by any federal, state -Qr, local. government agency, and for
which it cannct otherwise obtain relmbursement (Declaration of Tom
Donner dated May 26, 2003, pages 4-5,.emphasis supphed)

A test claimant acts in a representatwe capaolty for every school drstnct or community
coltege dlstnct in the state. Any one district may experience a test claim activity one
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year, but may not in the next.

CERTIFICATION
| certify by my signature below, under penalty of perjury under the laws of the State of
California, that the statements made in this document are true and compiete to the best

of my own personal knowledge or information or belief.

Sincerely,

(e

Keith B. Petersen

C: Per Mailing List Attached
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DECLARATION OF SERVICE

RE: Reporting Improper Governmental Activities 02-TC-24
CLAIMANT: San Juan Unified School District and
Santa Monica Community College District

| declare:

{ am empioyed in the office of SixTen and Associates, which is the appointed
representative of the above named clalmant(s) | am 18 years of age or older and not a
party to the within entitied matter.

On the date indicated below, | served the attached: letter of April 2. 2004 , addressed
as foliows:

Paula Higashi ' AND per mailing list attached
Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

B’\ U.S. MAIL: | am familiar with the business | FACSIMILE TRANSMISSION: On ths
practice at SixTen and Associates for the date below from facsimile machine
coliection and processing of number (858) 514-8645, | personally
correspondence for mailing with the- transmitted to the above-named person(s)
United States Postal Service. In 1o the facsimile number(s) shown above,
accordance  with  that  practice, ~ pursuant to Califomia Rules of Court
correspondence placed in the internal 2003-2008. A true copy of the above-
mail collection system at SixTen and described  document(s) was(wera)
Associates is deposited with the United transmitted by facsimile transmission and
States Postal Service that same day in the transmission was reported as
the ordinary course of business. complete and without error.

m} OTHER SERVICE: | caused such O A copy of the transmission report issued
- envelope(s) to be delivered to the office of by the transmitting machine is attached to

the addressee(s) listed above by: this proof of service.
{Describe) (] PERSONAL SERVICE: By causing a true

- copy of the above-described document(s)
to be hand delivered to the office(s) of the
addresses(s).

| declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on 4/2/04 | at San Diego, California.

%ﬂ%’\? SALA Ax‘z’ﬂ

Diane Bramwell
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Original List Date:  6/18/2003 Malling Information: Other

Last Updated: 6/19/2003 .

List Print Date: 09/08/2003 _ Mailing List
Ciaim Number 02-TC-24 : '

issue: Reparting Improper Govemmental Activities

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling iist is continuously updated as requests are recefved to include or remove any party or person
on the malling list. A current malling list Is provided with commissicn correspaondence, and a capy of the cument mailing
list is avallable upon request at any time. Except as provided otherwise by commissicn rule, when a party or Intsrested
party files. any written material with-the commission conceming a claim, it shall simultanaously sene a copy of the written

material on the parties end interested parties to the claim identified on the malling st provldad by the commlssion (Cal.
Code Rags., fit. 2, § 1181.2:)

WMr. Kein B. Petersen ' Claimant Representativa
SixTen & Associatas Tel: (858) 514-8605 :
5252 Balboa Avenue, Sulte 807

San Diego, CA 92117 ‘Fax:  (B58) 514-8845

Dr. Carol Berg
Education Mandated Cost Network

1121 L Strest, Suite 1060
Sacramento, CA 95814

Q Fax:  {916) 446-2011

Tel: {916) 448-7517

Ms. Diana Halpenny “Claimant
San Juan Unified School District '
3738 Walnut Avenue :

P.O. Box 477 - ' Fax:  (916) 871-7704
Carmlichael, CA 25609-0477 -

Tel: (816} 871-7109

"?:s. Harmest Barkschat
andate Resource Senices

5325 Elkhom Biwd, #307
Sacramento, CA 85842

Tek (816) 727-1350

Fax:  (916) 727-1734

Ms. Sandy Reyn&ds
Reynolds Consulting Group, Inc.

F.0. Box 987
Sun City, CA 52586

Tel: (909 672-9964

Fax:  (908) 672-9963

NiT. Arhir Palkowz
San Dlego Unliied School District

4100 Nomal Strest, Room 3158
San Disgo, CA 82103-8363

Page: 1

Tel: ~ (B19) 725-7565

Fax:  {B18) 725-756¢8
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Mr. Steve Smith

Mandated Cost:Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670

Tel:  (916) 669-0888

Fax:  {916) 689-0888 e
Shields Consulting Group, inc.

Tel: 916} 4
1536 36th Strast (916) 454-7310
Sacramento, CA 85816 . Fax  (916) 4547312

Mr. Steve Shields

Ms. Beth Hunter

Cantration, Inc. .
8316 Red Oak Strest, Suite 101
Rancho Cucamunga, CA 91730 ' Fax: (B66)481-5383°

Tel: (866} 481-2642

Wir. Relth Grmeinder
Department of Finahce (A-15)
815 L Street, Bth Ficor

Sacramento, CA 25814 . Fax:  (916) 327-0225
) . .

Tel:  (915) 445-B913

Mr. Michas! Haway

State Controlier's Office (B-08)
Division of Accounting & ‘Reporting ,

3301 C Street, Sulte 500 Fax:  (916) 3234807

Sacramento, CA 96B16 :

Tel:  {018) 445-8757

Mr. Paul Minney

Spector, Middiston, Young & Minney, LLP
7 Park Center Drive .
Sacramento, CA 85825 Fax: (916) 646-1300 .

Tel:  (916) 646-1400

Mr. Gerald Shelton
Califomnia Department of Education (E-0B)
“Tscal and Administrative Senicas Divsion

- ‘J430 N Street, Sulte 2213 : Fax: {916) 327-8306
Sacramento, CA 95814

Tel:  (916) 445-D554

Mr. Thomas J. Nussbaum {G-01)
Califomia Community Colleges . Tal: (916) 445-2738
1102 Q Street, Suite 300 . _ .
Sacramento, CA 85814-85489 ‘ Fax; (816) 323-8245
' Mr,'Thomas J. Donner Claimant
Santa Monica Community College District Tel: (310) 4344201
1900 Pico Biwd, .
Santa Monica, CA 90405-1628 Fax: (310) 434-8200
Page: 2
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- Ms. Jill Bowers
Office of the Attomsy General (D-08)
1300 ! Strest, Sulte 125
Sacramento, CA 05814 Fax:  (918) 324-5567

Tel: (916) 323-1948

Fage: 3
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RECEWED

Ms. Paul.é'Htgashr _ ' : S Pt |
Executive. Director - . . L L MAR 3 2007
Commission on State Mandates AP AR Icar Rt

‘980 Ninth Street, Suite 300 &%’%&”ﬁf&%ﬁ%’”
Sacramento, CA 95814 - SIATE MANDATES

Dear Ms. Hir._tae‘h.ii !

" The Department of Flnance has rewewed the test clatm submttted June.5, 2003 by the, San
Juan Unified Sohoot Dlstrlot (clalmant) askmg the Commtsmon fo determme whether specn‘" ied
costs tncurred under various sections of the Educatlon Code are relmbursable etate mandated
costs (Claim No CSM-02-TC-24 "Reportmg Improper Governmental Actwrttes")

Before addressmg the individua activities speclﬂed in the, test claim statutes we note that

Sections 1102.5-1105 of-ths: Labor Code already protect employees who_dtsclo_se information of

unlawful actlwty toa govemment or taw enforcement agency. allow tor Crij | penaltres and
C

dlstrlct mummpal or pubiic, corporatlon, polltlcal subdivision, or. the Unwerstty of. Caltfomla "In
addltlon subdivision (f) of Section 1102.5 alsc mcludes penalties -agdinst.an employer that'is a
corporation or a limited liability company., The pre-exrstmg Labor Codé sections are lavs of

general appllcatlon applying to both the pnvate sgctor, and-local and state government.
Further: - , _ o } .

» Section 1104 of the Labor Code specn‘" cally states that "in all prosecutions under this

- . chapter, the employer is responsible for the acts of his managers, officers; agents, and
employees." Thus, since the Labor Code is pre-existing law of general appllcatlon any
activity related to. complymg with or enforging the, provisions, of the test claim statutes,
Eduoatlon Code Sectlons 44110-441 14 ang. 8715&87164 would not beT new, to LEAs and
oommunlty oollege dlstnots -and thus the. state i not obhgated 1o, relmburee them

¢ The Local Govemment DtSClOSUI‘B of Informatlon Act enaoted m 1986 ((LGIIA) Gov. Code
. 8§ 53296 -53299). protects from reprisal action, dlstnot employees or applicants for .
employment who file; complamts of “gross: mlsmanagement or significant-waste of funds, an
abuse of authonty, or a. substantnal and spegcific danger to public. health. safety" with dnstncts
and holds.any local offlcer manager or supervisor. lndwldually liable. Furthermore, the
LGDIA states that, « ..anylocal officer, manager, or, supervisor who. has been found by a
court to. have wolated the prowsions of Section 53298 . shall be tndlwdually liable for.
- damages in an action brought against- htm ar: her by. the mjured employee. Sectign
@' 53298.5(b) places no requ1rement or liabiiity upon the district for its employee’s court
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ordered damages and thus Section 53298,5(b) does not impose a reimbursable state
mandate.,

o The Whistieblower Protection Act enacted in 1999 ((WPA); Gov. Code,
§§ 1949.20-1948.23), protects district employses that report improper governmental activity,
as defined, 1o legislative committees, and allows for civil damages against district employees
who violate or interfere.with an employee’s right to make such disciosures. These sactions
clearly state fhat whlle the offending employee may be liable in an action for civil damages;
the employer is not obllgated to pay its employee’s judgments. Any payment by the
amployer on behalf ofthe employee would be a voluntary action by the LEA and not a-
relmbursable stete mandate :

° Subdwlsmn (g) of Sectlon 441 14 and subdivision (I} of Section 87164 of the Educet|on Code
state that if any of the provisions of the- Reportmg by School Employees of improper "
Governmental Activities Act ("Act") are in confiict with provisions of the public'school
employers oollaotlve barga{nlng agreement, the terms of the collective bargaining

[ de the Act Singe LEAs enter 1nto these collectlve bargalnmg

‘agre ments volu, artly, any resultmg costs mcurred by the dlstrlct for actwltles whlch exceed

thosé required’ by the Educatlon Code would be voluntary and aré not relmbursabie

mandates

in summary, since the employee protectlons prowded for in the test clarm statutes’ are the same
as the laws of general appllcatlon mcluded in Labor Code Sectuons 1102 5-1 108, the test’ clalm
statiites do not-establ sh' anew program‘or |mpose a __lgher level of sefvice. Fuither, these
Education‘Cade Séctions diipliica la ishing'the LGDIA"and the WPAand-do not
create new dufies for LEAs Therefore the whle ofthis test ¢laim is ot a relmburseble o
mandate However e wnll addr _____sf-the mdlwdual cla:m actlwtles below '

.....

Commencmg with page 19 of the test claim, the' clal_mant has ndenttt' ed the followmg néw dutles,
which it asserts are relmbursable state mandates v

1) Pursuant to Educatlon*Code Séctions 44110 — 44114 and 87154—87164 "to establlsh
policies and procedures, and 1o penodlcally update those pollmes and procedures, to,
|mplement the act "

Fmance response

The specrﬁc !anguage of Eduoatlon Code Sectlons 44110 447 14 and 87154 87164 does
not requn‘e sohool and" commumty college drstncts fo establlsh or update any polncnes and
proceduires to implement thé Act. in addition, Whileé Education Code Sections
44110 — 44114 apply specifically to- public school employers none of the requirements is a
‘new requiremant for LEAS. L&bor Code Sectlons 1102:5 <1106 protect employees who
disclose'information of unlawfd! actlwty to a‘government or law ‘enforcement-agency, “allow
for cnmlnal penaltles and hold' employers ligble. The Labor’ Codé statutes are laws of
general applicahon applymg t6 both the' pnvate gector and{otal‘and state government
Thus, since the test ciaim does not'impose a tigher leval of'service'and the activities cited
are niot néw to LEAs as they-wera reqmred by existing’ iaw, thusus not a’feimbursable
mandate; Further, hone of the activities ciied hére would be new since the Educatlon Code
Sections arg con3|steht with prior law establlshmg the LGDIA and WPA:* '
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2) Pursuant to Education Code Section 44114, subdivision (a) and Section 87164 (a), "to
receive, file and maintain written complaints filed by school employses or applicants for
employment alleging actual’ or"atte’mpted acts.of reprisal, retaliation, threats, coercion or
similar improper acts for having disclosad |mproper governmental activities or for

mefusmg to: obey an lltegal order :

Flnance response

The spectﬂc Ianguage of Educatlon Code Sectlon 44“1 14, subdtwsmn ( ) and-Saction 87164 .
(a) does not requiré a’'local‘education agency-or community coliege district to complete any
of the above claimed activities. The language states that any employee that has filed a
complaint with his or her supervisor, a school administrator, or the public school employer, -
may-alsa file a copy of the camplaint: ‘with the local-law enforcement agency. Therefore, this-
Section dees hot impose a: new:program-or higher level of service upon an LEA. or-

_communlty collage dlstnct and IS not a state—relmbursable ac’nvrty st

3) Pursuant to: Educatlon Code Sectnon 441 14 SUbdtVISIOﬂ (b) and Sectlon 87164
subdrv:sron (b -
6. mvestlgate orto cooperate with Iaw enforcement mvestlgatlons of wntten
: complalnts filed: by school-employges.
el ME dlsmpllne as'may-be required-t by law or he- dlstnct‘s collectlve bargamlng
agreement any employee; officar or admlnlstrator who s found to have engaged
& in aotual or attempted ac:ts o -

Finance response

The specific language of subdivision (b) of Education Code Section 44114 and Section -
87164, subdivision (b) doésiriotimake any teference to investigating or cooperating with law
enforcement, nor does the specn“ c language of the Section place any requrrament for
discipline:upén LEAs or community ¢aliege districts. Thé languiagé states that'a‘person who

:|ntent|ona!ty engages in p!’GlhlbItEd acts is subject to’iocal law enforcemeiit penalties of a fine
- of $10,000 and’ lmpnsonment for up to ong’ year.-in addition to the’ penaltles ‘enforceable by
local law éniforcement; the'Section-statés that "Any publié school empléyée,-officer, or

administrator who intentionally engages in that conduct shall also be subject 6 discipline by
the public school employer." This is not @ mandated activity, only-an authorization for the
LEA and community coliege districts to discipline the employee. That authdrity is'évidenced

by the next sentence of this Section which states, "If no adverse action is instituted by the

pLIb|IC school employer the‘local law énforcemisnt agency maylreport the nature and

‘details of the actmty to the govemlng board ‘of the séhool-district'orthe! colitity board of
'educatron M Fhrther the" Sectlon does notmakea' any referénce to the scOpe or magnitude

of any dlecrphne the LEA'm&y chooséto lmplement g llkeiy that-any diséipline wolild be
consistert with:thé LEA's ‘cellactive Bargaining-agrasefit. - Sinde:LEAS efitar mto these
agreements voluntanly, any resulting activities are not re|mbursableimandates

4) Pursuant to Educatlon Code Section 44114 subdlwsnon (¢ )

- "o respond appear and d&fend-in any givil-gction..." and
" Mg pay damages diréctly or defivatively,- mcludmg attorney s fees, when ordered
by the court..
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Flnance response i o . o , Q

Both Labor Code Sectlon 1102 6 and Educatlon Code ‘Section 44114 specrﬁcally state that
in a civil action or-administrative-procesding, once it has been demonstrated that a -

. prohibited activity was an action against an employes, it becomes the employer's burden of
proof {o demonstrate that the action would have occurred regardless of the employee's
participation in protected whistleblower activities. Thus, since the plain Ianguage of the test .
claim statutes does not require LEAs to participate in any ¢ivil action -against their employse -
and the pre-exrstrng Labor Céde applies to both public-and private employers; participating -
in any civil actlon is‘not-a new activity, is voluntary for: LEAs and is therefere not-
rermbursable ~ T - o

La bor Code Sectron -1 105 states: that the mjured employee ﬂmay recover damages from his or
her employer. Since-the EducationsCode mirrors the pre-existing ‘Labor Code:Section-and
the Labor Code applles to:both public:and: pnvate employers ‘the test claim:statute imposes
no new activity or requirements on LEAs and is therefore not re:mbursable Educetlon Code
Section'44114 allows‘the-injured employeeto recover-damages: from the: individual who
participated in prohibited activities. Furthermore, Government Code Sections. 53296-53299
underthe: LGDIA and 11949.20:1949.23 under-the WPA, which protect district:employses or
applicants for employment who report improper.governmental: activities, allow for civil
‘damages.against-district employees who violate orintarfere. with an- employee s night to
make such. dlsclosures . These sectrone do not: place any: requrrement upen the LE.A itself,
new program or higher levsl of service for the dlstnct Any decrsron the LEA makes to pay
the resulting damages for its employee is a voluntary action and'is therefore not
rermbursable

Community College Specn‘" ¢ Reqwrementa

5) Pureuant 10; Educatnon Code 37164, subdrvrsron (c)('l) “The Stete Personnel Board
shall initiate a: heanng or investigation of a written compiaint or; repnaal as: prohrbrted
by [the .Act] within 10 working days.of its submrssron This- heanng will be ¢onducted
in accorgance with.. the rules of practrce and procedure of the State-Personnel
Board Y ] S e . L

N

Flnence I'ESDOI'!SE . C -

The specrﬁc language of. Eduoation Code Sectron 87164 does not. requrre communlty college
districts to complete any of the -above. clalmed activities. There are no. requrrements within the
statute for.community college; drstrlc’ts to appearand partlcmate in these hearings. ThlS isnota
mandated activity, ‘The-decision:io appear at-these hearings is voluntary. This Seotzon does not
impose:a-new; program-or; hlgher level-of service.an, Commumty Coliege districts. and is nota
state-reimburseable activity. : ~ - :

8) Pursuant to Education Cods 871864, subdivision {c)(2), “no.costs associated with the
hearings of the State Rersonnel Board.. shall be charged to the board of governors.
Instead all the costs aeeoc|ated with hearings...shall be charged directly to the
community college district.” :
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Finance response: -

"The specific language of Education Code Sectlon 8?164 subdivision (c){2) requires a
reimbursement of costs associated with the hearings of the State:Personnel Board. This.
language does not require commumty collsge districts to undertake any naw programs. or
provids a higher leve! of services. The payment of costs along is not a state-relmburseable
activity.

7) Pursuant tcy'Educatioh Code 87164, subdivision (d), if the findings of the State -
Personnel Board set forth [violations of the Act] [the community college districts] may
~ request a hearing before the State Personnel Board regarding the findings.

Finance response:

The specific language of Education Code Section 87164, subdw:smn (d) does not:require . -
community college districts to complete any of the above claimed activities. The operative
language of the Section only provides community college districts with the option of participating
in hearings set forth by the State Personnel Board. This is not a mandated acfivity. The
decision to appear at these hearings is voluntary. This Section does not impose a new program
_or higher level of service on community coliege districts and is not a state-reimburssable
activity.

'8) Pursuant to Education Code 87164, subdivision (g), if the State Personnel Beard
determines a violation of the Act, the board may order any appropriate relief.

The specific tanguage of Education Code Section 87164, subdivision (e) does not impose any
clear duties on community coliege districts. There is no indication of exactly what relief
community college districts will be required to do in these situations. If these determinations
only involve payment of monetary costs, these do not constitute a new program or higher level
of service and thus is not a sfate-relmburseable acfivity.

9) Pursuant to Education Code 87164, subdivision (f) whenever the State Personnel
Board determines that there was a \nolatlon of the Act, it shall cause an entry to be
made in the relevant personnel files.

The specific language of Education Code 87164, subdivision (f) does not impose-any clear duty
on community college districts. It is unclear what community college districts are required to do
when the State Personnel Board “causes” an entry to beé made to official-personnel records. If
this merely is a cost ralated to the hearings, this Section does not impose a new program or

higher level of service on community coliege districts and therefore is not a state-reimburseable
activity.

As the result of our review, we have concluded for the above menticned reason's that the test
claim statutes do not create any reimbursable mandated activities for LEAs or community
coliege districts.

As réquired by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your June 5, 2003 letter have

been provided with copies of this Istter via either United States Maii cr, in the case of other state
agencies, Interagency Mai! Service.

o
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As required by the Commission’s regulations, we are including a “Proof of Service” indicating .
that the parties included on the mailing list which accompanied your June 5, 2003 letter have

. been provided with copies-of this letter via. either United States Mall or; in the case: of other state
agencies, lnteragency Mall Ser\nce

If you.have any questions ragardlng this iatter, please contact Sara Swari, Principal Program
Budget Analyst or Thomas Todd, Principal Program Budgst Analyst at (916) 445-0328.

EANNIE OCROPEZA
rogram Budge’t-Ma.nager '

Attachmen’fs
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Attachment A
. DECLARATION OF THOMAS TODD

DEPARTMENT-OF FINANCE
CLAIM NC). 02—TC-24

1. | am currently employed by the State of Cal:fernla Department of Fmance (Flnance) am .

familiar with the duties of Finance, and am authorized to maks this declaration on behalf
-~ of Finance.
2. 7. - We caoncur that thesectmne rele\fent to this.claim: ere eecurately -quoted-in the test claim

eubmltted by claimants- and therefore ‘we donot restate them inthis declaration,
| certify under penalty of perjury thet the facte set forth in the foregemg are true and corract of
my own knowledge except as to the matters therain stated as information or belief and, as to

those matters, | believe them to be true
. i

s-F- 07 | Q/Z\C;L\

at Sacramento, CA o " Thomas Todd
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PROOF OF SERVICE

" Test Claim Name:
Test Claim Number; 02-TC-24

I, the undersigned, deciare as follows:

Reporting Improper Governmental Actwltles |

[ am employed in the County of Sacramento; State of California, | am 18 years of age orolder -
and nét & party to thie within entltled cause my busmess address is8151L Street 7th Floor

_ Sacrarmento, CA 95814

S

On March 9 2007, | served the attached recommendatlon of the Department of Flnance in said
cause; by facsimile to the Commissiori‘an State Mandates and by placing a true copy thereof:

(1) to claimarits-and nonstate agencies enclosed in a:sealed enveiope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal plckup 1ocat|0n at 915 L::Strest, 7th Eloor; for Interagency Ma|1 Ser\nce addressed as

follows:

A-18

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramenio, CA 95814

B-29

Legislative Analyst's Office
Attention Marianne O'Maliey
925 L Street, Suite 1000
Sacramento, CA 25814

Sixten & Associates

Aftention!. Keith Petersen

5252 Balboa Avenue, Suite 807 -
San Diego, CA 92117

Mandaied Cost Sysiems, Inc.
Aitention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento, CA 985825

E-8 _

State ‘Board of Education
. Attention: Bill Lucia, Executive Director
721 Capitol Mall, Room 532
Sacramento, CA 95814

B-8 -

State Controller's Office _
Division of Accounting & Reporting
Attention: Willlam Ashby

3301 C Street, Room 500

Sacramento, CA 85816

Education Mandaied Cost Network

. C/O School-Services of California

Attention: Dr. Carol Berg, PhD
1121 L Strest, Suite 1060
Sacramento, CA 95814

E-8

Department of Educatlon
School Business Services .
Attantion: Marie Johnson
560 J Streat, Suite 170
Sécramento CA 95814

San Dlego Unified School District
Attention; Arthur Palkowitz
4100 Normal Street, Room 3159

. San Diego, CA 92103-2682

California Teachers Agsociation
Attention:” Steve DePue
2921 Greenwood Road
Greenwood, CA 85635
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Girard & Vinson San Juan Unified School District
Q Attention: Paul Minney ‘ 3738 Walnut Ave.

1676 N. California Blvd.,, Suite 450 Carmichael, CA 95609-0477

Walnut Creek, CA 95496 '

| declare under penalty of perjury under the iaws of the State of California that the foregoing is
frue and correct, and that this declaration was execut_ed on at Sacramento, California.

Mui Phung
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B ‘ N EXHIBIT E
7D CALIFORNIA STATE PERSONNEL BOARD .

] I’ éﬂl-Cﬂpiml Mal) * Sacramento, Califoenia 9581’4 » www.sph.ca.gov

Tc]ephone (916) 653 1403
Pacsimile; (916) 653-4256
TDD: (916) 653- 1498

April 20, 2007

RECEVEL

Paula Higashi, Executive Officer

Commission on State Mandates | - : APR 2 3 2007
980 Ninth Street, Suite 300 ' COMMISSION ON
Sacramento, CA 95814 ' STATE MANDATES

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Repomng Improper
Governmental Activities; 02-TC-24; response of the State Personnel Board :

Dear Ms. Higashi:

The State Personnel Board (SPB) is in receipt of your correspondence, dated March 22, 2007
wherein the Commission on State Mandates (CSM) requested that the SPB provide the CSM'
with certain specified information related to whistleblower retaliation complaints filed with the
SPB by community college employees, or applicants for community college employment,
pursuant to the provisions of Education Code section 87164. In accordance with that request, the
following information is provided: :

§))] On a per year basis, beginning in January 1. 2001, the number of cases that the SPB

has received under Education Code section 87164. subdivision {c}.

Response: ‘
2001 - 0 complaints were filed with the SPB. (Government Code section 87164 did not
authorize community college employees, or applicants for community college employment, to
file complaints with the SPB during 2001.)
2002 - Two (2) complaints were filed with the SPB.
M - Two (2) complaints were filed with the SPB.
2004 — Three (3) complaints were filed with the SPB.
2005 - One (1) complaint was filed with the SPB.
2006 - Th:_'ee (3) complaints were filed with th‘a SPB.

2007 — To date, one (1) complaint has been filed with the SPB,
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Commissicn on State Audits; 02-TC-24
April 20, 2007
Page 2 of 2

2) Beginning in anuér 1. 2002, the cost charpged to community college districts

pursuant to Education Code section 87164, subdivision (c)(2).

Response:-

To date, the SPB has charged the community college districts $4,860.91 for all whistleblower
retaliation complaints filed by community college employees, or applicants for community
college employment, that it has processed. The thrce cases from 2006 are, however, still in the
hearing process.

Please do not hesitate to contact the SPB if the CSM requires additional information on this
matter in the future.

Sincerely,

Fho 2D Siﬂmmm;

FLOYD D. SHIMOMURA .
Executive Officer.

wn

[C8M-cor-042007-bam fds}
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EXHIBIT F

Hearing Date:” September 27, 2007
e JAMANDATES2002\tc\02-te-24\dsa.doc
ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Education Code Sections 44110 - 44114, and 87160 - 87164

Statutes 2000, Chapter 531
Statutes 2001, Chapter 159
Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities (02-TC-24)
San Juan Unified School District-and Santa- Monica Community College District, Claimants

EXECUTIVE SUMMARY
Background

This test claim addresses the procedures used to protect kmdergarten through 12% grade (K-l2)
and community college employees and apphcants for employment from employees, officers, or
administrators who intentionally engage in acts of repnsal or coercion agamst an employee or
apphcant for .employment who has d1sclosed mproper ‘governmental actwlty of the émployer.

@ In these circumstances, the test claim statutes, aliow K-12 and community college employees or
‘applicants for employment to file a complaint with local law enforcement agencies. Superwsors,
administrators, or employers that have been found to have engaged in retaliatory or coercive
activities are subject to civil -and oriminal Tiabilities, and punitive damages. Community college
employees and applicaits for employmernt are provided-the additional protection-ofbeing
allowed to file'their coriplaint with the State Personnel Board: (SPB); which then must conduct a
hearmg or mves’clgatmn to 1nvest1gate and remedy these complamts

Claunants contend that the test claim stafiites unpose new reqmrements on K-12 school districts
and community college districts resulting in increased costs. These new requirerhents include:

(1) establishing policies and procedures;