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ITEM7

 FINAL STAFF ANALYSIS
REVISED DRAFT PARAMETERS AND GUIDELINES

Educatioﬁ Code Sections 87164

Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities -
: 02-TC-24 -

Santa Monica Community College District, Claimant
EXECUTIVE SUMMARY

On September 27, 2007, the Commission adopted a Statement of Decision on this test claim filed
_ by San Juan Unified Schoo! District and Santa Monica Community College District on
~ Education Code sections 44110 — 44114 and 87160 — 87164. These statutes address the
procedures used to protect kindergarten through 120 grade (K-12) and community college
employees and applicants for employment from employees, officers, or administrators who
. intentionally engage in acts of reprisal, or coercion against an employee-or applicant for
employment who has disclosed improper govemmental activity of the employer.

IfakK-12 or commumty college employee or apphcant for employment is subject to acts of
reprisal for disclosing improper governmental activities, the test claim statutes allow the
employee or applicant for employment to file a complaint with local law enforcement agencies.
People that have been found to have engaged in retaliatory or coercive activities are subject to
civil and criminal liabilities, and punitive damages. Community college employees and
applicants for employment are provided the additional protection of being allowed to file their
complaint with the State Personnel Board, which then must conduct a hearmg ot investigation to -
investigate and remedy these complaints.

The Commission found that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to' engage in any state-mandated activities,
and thus, these, statutes do not constitute a state-mandated program subject to article X111 B,
section 6 of the California Constitution,

However, ifi regard to community college employees and applicants for employment, the

Commission found that Education Code section 87164, subdivision (f) as added by Statutes

2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and amended by Statutes 2002,

chapter 81, impose the following reimbursable state-mandated activities upon community

college districts when an employee or applicant for employment files a complaint with the State

Personne! Board alleging retaliation, acts of reprisal, or similar improper acts prohibited by
. Education Code section 87163:
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s Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board, set forth in California Code of Regulations, title 2, .
sections 56-57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to.the applicant for employment’s
complaint addressing the allegations, and respondmg to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code § 87164,
subd. (c)(1), as added and amended by Stats, 2002, ch. 81). :

o Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch. 81).

e Beginning January I, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file

. (Ed. Code, § 87164, subd. (f), as added by Stats. 2001, ch. 416). -

Discussion

On October 9, 2007, the adopted Statement of Decision and draft parameters and guidelines were
issued for the costs incurréd beginning January 1, 2003, for the reimbursable activities found in
Education Code section 87164, subdivision (c)(1) dnd (2), and beginning January 1, 2002, for the
reimbursable actwmes found in Education Code section 87164, subdivision (f).

On October 24, 2007 claimant filed comments on staff's draft parameters and guidelines.
Claimant objects to the description in the parameter and guidelines of the reimbursable activities
found in Education Code section 87164, subdivision (c)(1) as beginning on January 1, 2003.

* Claimant argues that subdivision (c)(1) was added as subdivision (c) in 2001 and thus was
effective January 1, 2002, In addition, claimant objects to the boilerplate language regarding
source documentatlon standards, indiréct cost rate language, and record retent:on requirements,
and requests a Tesponse to these objections.

On July 14, 2008 the draft staff analysis and revxsed draft pararneters and guidelines were issued -
addressing claimant’s comments on staff’s original proposed parameters and guidelines. No
comments have:been filed regarding the draft staff analysis and revised-draft para.meters and. .
gmdelmes

Ob;ecnon to.the descrmnon of the reimbursable activities

The adopted Statement of Decision addresses the beginning of the reunbursement penod for the
mandated activities found in. Education Code section 87164, subdivision (¢)(1) (formerly
subdivision (c)) The Commission found that subdivision (c)(1), as added by Statutes 2002,
chapter 81, imposes state-mandated activities beginning on January 1, 2003 as stated in the draft
perameters and guidelines.
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In addition, the Statement of Decision in Reporting Improper Governmental Activities
. (02-TC-24) is final, and the Commission does not have jurisdiction to reconsider or amend the
Statement of Decision.’ .

Obijections to “boilerplate” language in sections IV, V, and VI of the parameters and guidelines

Within claimant’s objections to the boilerplate language, claimant states, “Unless there is some -
interest by the Commission to revisit these issues, the parameters and guidelines can proceed
since the boilerplate is consistent with past decisions.”

Staff does not suggest any changes to the boilerplate language at this time. In addition, there is a
pending request from the State Controller’s Office to amend the boilerplate language. Staff
recommends that all discussions about parameters and guidelines boilerplate occur when the
State Controller’s Office request is considered.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guldelmes as
modified by staff, beginning on page 12.- :

Staff also recommends that the Commission authorize staff to make non-substantive, techmcal
corrections to the para;peters and guidelines following the hearing,

! Claimant did not request reconsideration of the decision pursuant to Govemment Code section
. 17559 or challenge the decision in court.
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STAFF ANALYSIS
Claimant ‘

Santa Monica Community College District
Chronology

06/05/03 Test Claim (02-TC-24) filed by San Juan Unified School District and Santa
Monica Community College District

09/27/07 Commission hears test claim and adopts Statement of Decision

10/09/07 Statement of Decision, draft parameters and guidelines (02-TC-24) issued
10/24/07  Claimant submits comments on draft parameters and guidelines

07/08/08 Draft staff analysis and draft parameters and guidelines issued

Background
Summary of the Mandate

On September 27, 2007, the Commission adopted a Statement of Decision on this test claim filed
by San Juan Unified School District and Santa Monica Community College District on
Education Code sections 44110 — 44114 and 87160 — 87164. These statutes address the
procedures used to protect kindergarten through 12 grade (K-12) and community college
employees and applicants for employment from employees, officers, or administrators who
intentionally engage in acts of reprisal, or coercion against an employee or applicant for
employment who has disclosed improper governmental activity of the employer.

If a K-12 or community college employee or applicant for employment is subject to acts of
reprisal for disclosing improper governmental activities, the test claim statutes allow the
employee or applicant for employment to file a complaint with local law enforcement agencies.
People that have been found to have engaged in retaliatory.or coercive activities are subject to
civil and criminal liabilities, and punitive damages. Community college employees and
applicants for employment are provided the additional protection of being allowed to file their
complaint with the State Personnel Board, which then must conduct a hearing or investigation to
investigate and remedy these complaints. '

The Commission found that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,
and thus, these statutes do not constitute a state-mandated program subject to article XIII B,
section 6 of the California Constitution.

However, in regard to community college employees and applicants for employment, the
Commission found that Education Code section 87164, subdivision {f) as added by Statutes
2001, chapter 416, and subdivision (¢)(1) and (c)(2), as added and amended by Statutes 2002,
chapter 81, impose the following reimbursable state-mandated activities upon community
college districts when an employee or applicant for employment files a complaint with the State
Personnel Board alleging retaliation, acts of reprisal, or similar improper acts prohibited by
Education Code section 87163: _ -
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s Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
. State Personnel Board, set forth in Califernia Code of Regulations, title 2,
sections 56-57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1), 2s added and amended by Stats. 2002, ch. 81).

» Beginning J amiary 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complamt ‘filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch. 81).

¢ Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f) as added by Stats. 2001, ch. 416).

Procedural Baolcggound

On October 9, 2007, the adopted Statement of Decision and draft parameters and guidelines were
issued for the costs incurred beginning January 1, 2003, for the reimbursable activities found in
Education Code section 87164, subdivision (c)(1) and (2), as added and amended by

Statutes 2002, chapter 81; and beginning January 1, 2002, for the reimbursable activities found
in Edu_catlon Code section 87164, subdivision (f), as added by Statutes 2001, chapter 416.2

. Claimant comments on the proposed parameters and guidelines

On October 24, 2007, claimant Santa Monica Community College District filed comments on
staff’s proposed parameters and guidelines.?

Ob]ectlon to the description of the reimbursable activities

With respect to the description of the reimbursable activities, specifically for the reimbursable
activities found in Education Code section 87164, subdivision (c)(1), claimant argues,
“[s]ubdivision (c)(1) was added as subdivision (c) by Chapter 416, Statutes of 2001, and is thus
effective January 1, 2002 not 2003 as indicated in the proposed parameters and guldelmes ”
(Original emphasis.)*

Obiections to “boilerplate” Ianguage in sections IV, V. and VI of the parameters and guidelines

Claiimant objects to the boilerplate language regarding source documentation standards, indirect
cost rate language, and record retention requirements, and request a response to these ‘ébjections.
Regarding source documentation language, claimant states the following: '

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents

2 Exhibit A.
3 Exhibit B.

. ‘Id. atp.l.
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and corroborating evidence. It is a standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds the documentation methods utilized in the usual course of business for
local agencies and the standard required for substantiation of the use of, or
application for, other state funds by local agencies. It is a standard imposed
retroactively upon claimants without prior notjce. These and other objections
were made before by local agency representatives in previous Commission
proceedings. Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines. Unless there is some interest by the -
commission to revisit these issues, the parameters and guidelines can proceed
since the boiler plate is consistent with past decisions.’

Similar arguments are raised about the indirect cost rate language and record retention
requirements.

On July 14, 2008, the draft staff analysis and revised- draﬂ parameters and guidelines were 1ssued
addressing claimant’s comments on staff’s original proposed parameters and guidelines.® -No

comments have been filed regarding the draft staff analysis and revised draft parameters and
guidelines.

Discussion .
QObjection to the description of the reimbursable activities

Education Code section 87164, subdivision (c)(1), as added and amended by Statutes 2002,
chapter 81, requires that a State Personnel Board hearing regarding a written complaint by a
community college employee or applicant for employment alleging reprisal or retaliation for .
disclosing improper governmental activity to “be conducted in accordance with ... the rules of
practice and procedure of the State Personne] Board.” These mles of practice and procedure, set
forth by California Code of Regulations, title 2, sections 56-57.4, requireé community college
districts to cooperate fully with the State Personnel Board executive officer or mvestlgator
during an investigation or be subject to d1sc1p11nary action for impeding the investigation.” In
addition, State Personnel Board investigators are given the authority to administer oaths,
subpoenas, and require the attendance of witnesses and the production of books or papers, and
cause witness depositions pursuant to Government Code section 18671.% If the State Personnel
Board initiates an informal hearing, rather than an investigation, each named respondent to the
complaint is required to serve on the complaining applicant and file with the State Personnel
Board a written response to the complaint addressing the allegations contained in the complaint.
During the informal hearing the administrative law judge conducting the hearing shall have full
authority to question witnesses, inspect documents, visit state facilities in furtherance of the

SId atp. 2-3.
6 Exhibit C.
7 California Code of Regulations, title 2, section 56.3, Register 2006, No. 10 (March 10, 2006).

B Ibid. Government Code section 18678 provides that a failure to appear and testify or to
produce books or papers pursuant to a State Personnel Board subpoena issued pursuant to State
Personnel Board regulations constitutes a misdemeanor.
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hearing, and otherwise conduct the hearing in a manner and to the degree he or she deems
appropriate.

As a result, the Statement of Deciston in Repomng Improper Governmental Activities
(02-TC-24), on page 27, concludes:

... that Education Code section 87164, subdivision (ﬂ, as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (¢)(2), as added and amended by
Statutes 2002, chapter 81, constitutes a reimbursable state-mandated program on
community celleges within the meaning of article XIII B, section 6 of the
California Constitution, and government Code section 17514, for the following
specific new activities when an employee or applicant for employment files a
complaint with the State Personnel Board

s Beginning January 1, 2003, ﬁxlly comply with the rules of practlce and
procedure of the State Personnel Board, This mcludes serving the
employee or applicant for employment and the State Personnel Board with
a written response to the applicant for employment’s complaint addressing
the allegations, and responding to investigations or attending hearings, and
producing documents during investigations or hearings (Ed. Code, §
87164, subd. (c)(1)). (Emphasv.s added.) :

Claimant has not requested any activities beyond the activities approved by the Commission in
the Statement of Decision, howevet, claimant argues that “[sJubdivision (c)(1) was added as -
subdivision (c) by chapter 416, Statutes of 2001, and is thus effective January 1, 2002, not 2003,
as indicated in the proposed parameters and guldelmes »10

The Statement of Decision, on pages 20 through 22, thoroughly addressed the begmnmg of the
reimbursement period for the mandated activities found in Education Code section 87164,
subdivision (c)(1) (formerly subdivision (c)). The Commission found that former

subdivision (c), as amended by Statutes 2001, chapter 416, did not impose state-mandated .
activities upor community college districts, while subdivision (c)(1), as added by Statutes 2002,
chapter 81 (eff. Jan. 1, 2003) did impose state-mandated actmtles The Statement of Dec151on
states the following: _

Education Code section 87164, subdivision (c) s amended in 2001 (Stats 2001,
ch., 416), effective January 1, 2002, provided in relevant part: '

- The State Personnel Board shall initiate & hearing or investigation-
of a written complaint of reprisal or retaliation as prohibited by
Section 87163 within 10 working days of its submission. The
executive officer of the State Personnel Board shall complete
findings of the hearing or investigation within:60 working days. -
thereafter and shall- provide a copy of the findings to the -
complaining employee or applicant for employment with a public
school'employer and fo the appropriate supervisors, administrator,

3

® California Code of. Regu]atlons t1t1e 2, sectmn 56.4, Regmter 2006, No. 10 (March 10, 2006).
' Exhibit B, p. 1.
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or employer. This hearing shall be conducted in accordance with
Section 18671.2 of the Government Code.

Claimant contends that Education Code section 87164, subdivision (c) requires
claimant to appear and participate in hearings and investigations initiated by the
State Personne] Board. However, the plain Janguage of subdivision (c) indicates
only that the State Personnel Board shall initiate a hearing or investigation of a
community college employee or applicant for employment’s complaint of
reprisal. Government Code section 18671.2, which subdivision (c) incorporates
by reference, requires that the State Personnel Board be reimbursed for the entire
cost of hearings conducted by the hearing office pu:suant to statutes admlmstered
by the board, or by interagency agreement. Thus, the plain language of .
Education Code section 87164, subdivision (c), as amended in 2001, does not
require community college districts to appear and participate in State Pérsonriel
Board hearings or mvesngatwns Effective, August 14, 2002, the State
Personnel Board adopted California Code of Regulations, title 2, sections 56—
57.4, to implement whistleblower laws, including Education Code sections 87160
~87164. These regulatlons address the participation of community college
districts in the State Personnel Board hearing and investigations processes,
however, these regulations have not been pled by claimants, Therefore, the
Commission ma.kes no independent findings on the regulations.

Education Code section 87164 was amended again in 2002, replacing
subdivision (c) with subdivisions (c)(1) and (c)(2). These ameridments were
effective January 1, 2003. Education Code section 87164, subdivision (c)(1),
adds to subdivision (c) the language that the hearing shall be conducted in
accordance with “the rules of practice and procedure of the State Personnel
Board.” The rules of practice and procedure are set forth by California Code of
Regulations, title 2, sections 56-57.4, which implement whistleblower laws,
including Education Code sections 87160 — 87164, The State Personnel Board -
regulations provide that community-college districts are required to cooperate
fully with the State Personnel Board executive officer or investigator during an
investigation or be subject to disciplinary action for impeding the investigation.
The regulations prov1de that investigators shall have authority to administer oaths,
subpoena and require the attendance of withesses and the production of books or
papers, and cause witness depositions pufsuant to Government Code section
18671. If the State Personnel Board initiates an informal hearing, rather than an
investigation, each named respondent to the complaint i required to serve on the
complaining applicant and file with the State Personnel Board a‘written response
to the complaint addressing the allegations contained in the complaint. During
the informal hearing the administrative law judge (ALT) conducting the hearing
shall have full authority to question witnesses, inspect doctiments, visit-state
facilities in furtherance of the hearing, and otherwise conduct the-hearing in &
manner and to the degree he or she deems appropriate. As a result, Education
Code section 87164, subdivision (c)(1), as added by Statutes 2002, chapter 81,
requires community college districts, beginning on January 1, 2003, to fully
comply with the rules of practice and procedure of the State Personnel Board.
This includes serving the employee or applicant for employment and the State
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Personnel Board with a written response to the complaint addressing the
allegations contained therein for hearings, and responding to investigations or
attending hearings, and producing documents during investigations or hearings.

Claimant further contends that Education Code section 87164, subdivision (c), as
amended in 2001, requires community college districts to reimburse the State
Personnel Board for all of the costs associated with its hearings. Education Code
section 87164, subdivision (c), provides that the hearing shall be conducted in
accordance with Government Code section 18671.2, which states that the State
Personnel Board shall be reimbursed for the entire cost of hearings conducted by
the hearing office and that the State Personnel Board “may bill appropriate state
agencies for the costs incurred in conducting hearings involving employees of
those state agencies.” However, because community college districts are not
“state agencies,” and community college employees and applicants for
employment are not employees of “state agencies,” the State Personnel Board
does not have statutory authority to bill community college districts, unider the
2001 statute. Thus, pursuant to the plain language of Education Code section
87164, subdivision (c), as amended in 2001, a community college district is not
reqmred to reimburse the Siate Personnel Board for all of the costs of State
Personnel Board hearmgs resulting fmm a complaint brought by an employee
or applicant for employinent with that comimunity college district.

In 2002, Education Code section 87164 was substantively amended to add
subdmslon (c)(2), which speclﬁcally provides:

Notwithstanding Section 1 8671.2 of the Government Code ... all
of the costs associated with hearings of the State Personnel Board

.. shall be charged directly to the community college district that
employs the complaining employee, or.with whom the :
complaining applicant for employment has filed his or her
employment application. .[Emphasis added.]

Thus, the Commission finds that pursuant to the plain language of Education
Code section 87164, subdivision (c)(2), effective January 1, 2003, a community
college district is required to pay for all costs associated with a State Personnel
Board hearing as a result of complaints filed by employees or applicants for
employment with that community college district. (Emphasxs added.)

Thus, for the reasons discussed.in the Statement of Decision the reunbursement period for the
reimbursable activities found in Education Code section 87164, subdivision (c)(1) begins on
January 1, 2003, as stated in the draft parameters and guldehnes

The Commission’s Statement of Decision is final since the cla1mant did not request
reconsideration of the decision pursuant to Government Code section 17559 or challenge the

decision in court. Thus, the Commission does not have jurisdiction to change its prior ﬁnal
decision.
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Sumbmzy of Méndate .

This section of the peramemrs and guidelines has been amended to clarify the findings of the
Statement of Decision and to specify the title and sections of the California Code of Regulations
that set forth the rules. of practice and procedure of the State Personnel Board.

Period of Reimbursement

Language regarding estimated claims in this section of the parameters and guidelines has also
been stricken in the proposed parameters and guidelines, On February 16, 2008, Statutes 2008,
chapter 6 (ABX3 8) became effective and repealed the authority for ehgxble claimants to file and
be paid for estimated reimbursement claims.

In addition, this section of the parameters and guidelines has been amended to specify the
beginning of the reimbursement periods for the reimbursable activities imposed by Education
Code section 87164, subdivisions (c)(1), (c)(2), and (f).

Objections to "boilerplate” language in sections IV, V. and VI of the parameters and %ideline

Claimant obJ ects to the bollerplate language mgm&g source documentatlon standards, indirect
cost rate language, and record retention requirements, and requests a response to these
objections. Regarding source documentation language, claimant states the following:

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents
and corroborating evidence. It is a standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds the documentation methods utilized in the usual course of business for
local agencies and the standard required for substantiation of'the use of, or
application for, other state funds by local agenciés. It is a standard imposed
retroactively upon claimants without prior notice, These and other objections
were made before by local agency representatives in previous Commission
proceedings. Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines. u

Similar arguments are raised about the mdueet cost rate language and record retentlon
requirements.

With respect to these objections, claimant further stated the following: Unless there is some
interest by the Commission to revisit these issues, the f)arameters and guidelines can proceed
since the boilerplate is consistent with past decisions.'® (Emphasis added.)

Staff does not suggest any changes to the boilerplate language at this time. There is also a
pending request ﬁom the State Controller’s Office to amend the boilerplaté language. Staff -

11 Exhibit B, p. 2.

2 Id, at p.2-3. S
13 Ibid ‘ _ : .
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recommends that all discussions about parameters and guidelines boilerplate occur when the
State Controller’s Office request is considered.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines as
modified by staff, beginning on page 12,

Staff also recommends that the Commission authorize staff to make non-substantive, technical
‘cotrections to the parameters and guidelines following the hearing.
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REVISED DRAF T PARAMETERS AND GUIDELINES
Education Code Section 87164

Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities
02-TC-24

Santa Monica Community College District, Claimant

L SUMMARY OF THE MANDATE

On September 27, 2007, the Commission on State Mandates (Commission) adopted a Statement

of Decision on this test claim filed by Santa Monica Community College District on Education
Code sections 87160 —87164. These statutes address the procedures used to protect community
college employees and applicants for employment from employees, officers, or administrators
who intentionally engage in acts of reprisal, or coercion against an employee or applicant for
employment who has disclosed improper governmental activity of the emplover. -

If a community college employee or applicant for employment is subject to acts of reprisal for
discloging improper governmental activities, the test clajm statutes allow the employee or
applicant for emplovment to file a complaint with local law enforcement agencies. People that
have been found to have engaged in retaliatory or coercive activities are subject to civil and
criminal liabilities, and punitive damages. In addition, community coilege employees and

applicants for employment are allowed to file their complaint with the State Personnel Board,

which then must conduct a hearing or investigation to investigate and remedy these complaints.

The Commission found that Education Code section 87164, subdivision (f) as added b;z
Statutes 2001, chiapter 416, and subdivisions (¢)(1) and {c)(2), as added and amended by

Statutes 2002, chapter 81, impose the following rcimbur_sable state-mandated activities upon
community college districts when an employee or applicant for employment files a complaint
with the State Personnel Board alleg:L_n_' 14 retahatlon, acts of r_epnsal, or su:mlar improper acts

* Beginning January 1,2003, fully comply with the rules of practice and procedure of the
State Personnel Board, set forth in California Code of Regulations, title 2.
sections 56 — 57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,

subd. (c)(1), s added and amended by Stats. 2002, ch. 81).
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¢ Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.

Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch, 81).

¢ Beginning January 1, 2002, if the State Persormel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file-

(Ed. Code, § 87164, subd. (). as added by Stats. 2001, ch. 416).
II. ELIGIBLE CLAIMANTS

Any community college district which incurs increased costs as a result of this mandate is
eligible to claim reimbursement.

HI. PERIOD OF REIMBURSEMENT

Government-Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The test
claim was ﬁled on J une 5 2003= estabhshmg e11g1b111t_‘[4here£efe—4he-eesm—meuﬁed-fe¥
= e-alipible for relmbursement on or after July 1, 2001;unless
ion's 2 isien. Howevet, Educanon Code

January 1, 2003. Therefore costs incurred for eomphanee with the mandated activities found in
subdivisions (c)(1) and (c)(2) are reimbursablé on or aftér Jan 1, 2003. Education Code
section 87164, subdivision (f) (Stats. 2001, ch. 416), became effective on January 1, 2002.
Therefére. costs incutred for compliance with the mandated activities found in subdivision
eunbursable on or after January 1, 2002. '

Aetual costs for one ﬁseal year shall be mcluded in eaeh claun Estimated-costs-ofthe
- may-be-ineluded SaF iégable: Pursuant to Government
Code section 17561 subd1v1smn (d)(l)(A), all clalms for relmbursement of initial fiscal year

costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given ﬁscal year ‘do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564,

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a documeétit created at or riéar the samie time the actual cost was'iricrred for the
event or activity in questlon Source docutrients may include; but are not limited to, employee
time tecords or time Iogs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, 'worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
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and must further comply with the requirements of Code of Civil Procédure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an actmty that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable when an employee or
applicant for employvement files a compliant with the State Personnel Board alleging retaliation,
acts of reprisal, or similar improper acts prohibited by Education Code section 8§7163:

¢ Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board, set forth in California Code of Repulations, title 2,

* gections 56 — 57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to.investigations or attending
hearings; and producing documents during investigations or hearings (Ed. Code § 87164,

subd. (c)X1), as added and amended by Stats. 2002, ch. 81).

e Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant.for employment (Ed.

Code, §. 87164, subd. (c)(2). as added and amended by Stats. 2002, ch. 81).

. Begmmng January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administratot, or public school employer has violated Education Code,
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board's decision in that individual’s official personnel file

(Ed. Code, § 87164, subd. (), as added by Stats. 2001, ch. 416).
V.  CLAIM PREPARATION AND SUBMISSION

_Each of the following cost elements must be identified for each reimbursable actmty identified
in Section IV, Reimbursable Activities, of this document, Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Addmonally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred speclﬁcally for the reimbursable actwmes The following
direct costs are eligible for reimbursement. .

1. Salaries and Benefits

Report each employee 1mp1ementmg the reimbursable activities by name, job

 classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed,

2. Materials and Supphes
Report the cost of materials and supphes that have been consumed or expended for the
purpose of the reimbursable actlvmes Purchases shall be claimed at the actual price
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afier deducting discounts, rebates, and allowances received by the claimant. Supplies
. that are withdrawn from inventory shall be charged on an appropnate and recognized
method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when services were performed and itemize all
costs for those services ~

4. Fixed Assets and Equrpment

Report the purchase price paid for fixed assets and equipment (mcludmg computers)
necessary to implement the reimbursable activities. The purchase pnce includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

-Report the name of the employee traveling for the purpose of the reimbursable activities.
..Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related trave] expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
. element A.1, Salaries and Benefits, for each applicable reimbursable activity.

B. Indirect Cost Rates’

Indirect costs are costs that have been incurred for common orjoint purposes. These costs
beneﬂt more thag one cost objecﬁVe and cannot be readily idenitified with a particular final cost

determined and assigned to other activities, as appropnate mdu'eot costs are those remaxmng to
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indiréct costs ongmatmg in each department or agency of the _
governmental unit carrying out state mandated programs, and (b) the costs of central ©~
govemmental services distributed through the central service cost a]locatron plan and hot
otherwise treated as direct costs. - '

Community colleges have the option of usmg (1) a federally approved rate, utilizing the cost
accounting prmcrples from the Oﬂ-'rce of Management and Budget Circular A-21, "Cost . -
Principles of Educstionial Institutions”; (2) the rate calculated on State Controllers Form FAM
29C; or (3) & 7% indirect costrate: ~ " ¢ { : .

VI RECORD RETENTION

Pursuant to Govemment Code section 175 58, 5, subdmsmn (a),a relmbursement cla.lmfor actual -
costs filed by a local : agency or school digtridt pufsuant to thrs chapter is subject tothe mrtratlon

. - 14 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.

15 Final Staff Analysis and P's & G’s
Reporting Improper Governmental Activities (02-TC-24)




of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any andit findings.

VII. OFFSETTING REVENUES AND REIM:BU'RSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed.' In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be 1dent1ﬁed and deducted from this
claim.

VIII. STATE CONTROLLER’S CLAIM]N G INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines frofii the Comimission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming .
instructions shall constitute a notice.of the right of the local agencies and school districts to file
reimbursement claims, based upon: parameters and gmdelmes adopted by the Commission.

IX. REMEDIES BEFORE THE COI\MSSION

Upon request of a local agency ot school district, the Commission shall review the clmmmg
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the. claiming instructions do not conform to the parameters and
guidelines, the Commlssmn shall duect the Controller to modify the claiming instructions and

the Controller shall modify the claiming instructions to conform to the parameters and guldehnes '
as directed by the Comxmssmn

In addition, requests; may be made to amend parameters and guidelines pursuant to Govemment
Code section- 17557 subdivision (d), and Chalifornia Code of Regulatlons title 2, séction 1183. 2 B

LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides thelegal:and factusl
basis for the parameters and guidelines. The support for the legal and factual findings is foupd in
the admmmtmuve rgcord for the test claim. The administrative record, mcludmg the Statenietit
of Dec1smn, is on filé with the Commission.
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HTE OF CALIFORMIA ] ARNOLD BCHWARZENEGGER, Governar

OMMISSION ON STATE MANDATES o - : -

30- NINTH STREET, SUITE 300 o
ACRAMENTO, CA B&814 . EXhlblt A

HOMZealo18) 323-3582

aX ‘«&u}m ) ’

=MABu. Infc @ oam.oa.gov 1
QOctober 9, 2007

Mr, Keith Petersen AT Ms, Ginny Brummels
. SixTen and Aszociates State Controller’s Office
3841 North Freeway Blvd., Suite 170 Division of Accounting & Reporting
Sacramento, CA 95834 ' 3301 C Styeet, Suite 500
Sacramento, CA 95816

And Interested Parties and Aﬁ"ected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
Reporting Improper Governmenial Activitles, 02-TC-24
Education Code Sections 44110 — 44114, and 87160 ~ 87164
Statutes 2000, Chapter 531, Statutes 2001, Chapter 159,
Statutes 2001, Chapter 416, Statutes 2002, Chepter 81
San Jusn Unified School District and Santa Monica Community
College District, Claimants

Dear Mr, Petersen and Ms. Brummels:

The Commisgion on Stats Mandates adopted the attached Statement of Decision on
" September 27, 2007. State law provides that reimbursement, if any, is subject to Commission
approval of parameters and guidelines for reimbursement of the mandated program, approval of
.a statewide cost estimate, a specific legislative eppropriation for such purpose, & timely-filed
claim for reimbursement, and subsequent review of the claim by the State Controller’s Office.

Following is & description of the responsibilities of all parties and of the Commmsmn during the
parameters and guidelines phese.

o Draft Parameters and Guidelines. Pm'sua.nt to California Code of Regulations,
title 2, section 1183.12 (operative September 6, 2005), the Commission staff is expediting
the parameters and guidelines process by enclosing draft parameters end guidelines to
ansist the claimant. The proposed reimbursable activities are limited to those'approved in
the Statement of Decision by the Commission.

¢ Claimanf’s Review of Draft Parameters and Guidelines. Pursuant to California Code

‘of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test
claiment may file modifications and/or comments on the proposal with Commission staff
by November 8, 2007. The claimant may also propose a reesonable reimbursement

" methodology pursuant to Government Code section 17518.5 and California Code of

* Reguiations, title 2, section 1183.13. The claimant is required to submit an original and
two (2) copies of written responses to the Commission and to simultaneously serve
copies on the state agencies and interested parties on the mailing list.

» State Agencies and Interested Parties Comments, State agencies and interested parties
may submit recommendations and comments on staff’s draft proposal and the claimant’s
. modifications and/or comments within 15 days of service. State agencies and interested
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perties are required to submit an original and two (2) copies of written responses or |
rebuttals to the Commission and to simultanecusly serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs., tit. 2, § 1183.11.)

* Adoption of Parameters and Guidelines. After review of the draft parameters and
guidelines and all comments, Commission staff will recommend the adoption of an
amended, modified, or supplemented version of staff’s draft parameters and guidelines.
(See Cal, Codé Regs,, tit. 2, § 1183.14)

Please contact Nancy Patton at (916) 323-3562 if'you have any questions.
Sincerely, :

NS

PAULA HIGASHI
Executive Director
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM:

" Bducation Code Sections 44110 - 44114, and
87160 — 87164;

Statutes 2000, Chapter 531; Statutes 2001,
Chapter 159; Statutes 2001, Chapter 416;
Statutes 2002, Chapter 81;

Filed on June 5, 2003,

By San Juan Unified School District and
Santa Monica Community College District,
Claimants,

Cage No.: 02-TC-24

Reporting Improper Governmental Activities

STATEMENT OF DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500 ET-
SEQ.; TITLE 2, CALIFORNIA CODE OF.
REGULATIONS, DIVISION 2, CHAPTER 2.5.
ARTICLE 7

(Adopted on September 27, 2007),

STATEMENT OF DECISION
The attached Statement of Decision of the Commission on State Mandates is hereby adopted

- in the above-entitled matter

Sud) Rogh)

PAULA HIGASHI, Exe«ﬁve Director
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BEFORE THE

. COMMISSION ON STATE MANDATES
| STATE OF CALIFORNIA
IN RE TEST CLAIM: - Case No.: 02-TC-24

Education Code Sections 44110 - 441 14, and Reporting Impraper Governmenial Act_iv'mesi
87160 — 87164;

Statutes 2000, Chnpter 531; Stetufes 2001, | STATEMENT OF DECISION PURSUANT TO -

Chapter 159; Statites 2001, Chapter 416;, GOVERNMENT CODE SECTION 17500 ET
Statutes 2002, Chapter 81; " SEQ.; TITLE 2, CALIFORNIA CODE OF
L REGULATIONS, DIVISION 2, CHAPTER 2.5.

ARTICLE ‘7
Filed on June 5, 2003 '

By San Juan Unified School Diatnct and .

Santa Monica Community College District, (Adopted on September 27, 2007)
Claimants. .

STATEMENT OF DECISION

The Commizsion on State Mandates (“Commission™) heard and decided this test olaim durisig a
gularly scheduled hearing on September 27, 2007. Mr. Keith Petersen represented arid

appeared for the claimatit, Ms, Donna Ferebee and Mr. Jonathan Lee appeared for the

Department of Fmanoe 3

The law applxcahle to-thie Comm.tssmn 8 determmanon ofa rexmbursable state mandated
program is article XTI B, section 6 of the California Constxtuuon, Government Code
_saction 17500 et seq., and related case law.

The Commission adopted the staff a:nalysm at the heanng by ] vote of 5 to 2 to partially approve
this test elmm

Summary of Findings

This test claith wis filed on June 5, 2003 by San Fiian Umﬁed School District nnd Santa Momoa :
Community College Dmtnct regarding statutes that address the procedures used to protect _
kindergarten through 12% grade (K-12), a.nd oommumty oollege employees and appl,tgants‘for L

employment from, employe 5, officers, or'¢ rators who mtentaonaJ;y engage
reprisal, or cog Bgainst employee ot a,pphcgm fo,-, employment'w o ha Gibclosed: -
z'_",:Eduoa:hon Code

improper. governmental activity of the ernployor T;‘1ote5t cla:m statutes
sections 44110 ~ 44114and87160 87164, . ‘~

Ifa K—12 or oommumty c.ollege employee or apphoant for employment is subject to acts of

employee or npphoant for employment to ﬁle a oomplamt w1th looal lnw enforcement a,genmes .
. People that have been: found to. have engaged in retalmtory ot ooero;ye activitigs are subJeot to
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civil and crimina] lisbilities, and punitive damages. Community college employees and

applicants for employment are provided the additional protection of being allowed to file their - .
complaint with the State Personnel Board (SPB), which then must conduct a hearmg or ‘

investigation to investigate and remedy these complaints. :

The Commission finds that the plain language of Education Code sections 44110 - 44114 does’
not legally or practically compel K-12 school districts to engage in any stats-mandated activities,
and thus, these statutes do not congtitute a state-mendated program subJeet to article XTI B,
section 6 of the California Constitution.

However, in regard to community college employees and spplicants for employment, the
Commission finds that Education Code section 87164 imposes the following reimbursable
state~-maridated sotivitiss upon comrhimity collége districts relating to the State Personnel Board
hearinga required by Education Code section 87164:

e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Boa:d This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Bd. Cods, § 87164,
subd. ()(1)).

. Begmmng January 1, 2003, pay for all costs esgociated }nrxth the State Pe:sonnel Board

hearing regarding a complamt filed by an employee or appheant for employment (Ed.
Code, § 87164, subd. (c)(2)): ,

. » DBeginning J'anuary 1, 2002, if the State Personnel Board ﬁnds that a supervisor,
community college admamﬁtrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing &
copy of the State Personnel Board's decision in that md1v1duel’ s official: personnel file
(Ed. Code, § 87164, subd. (). : :

BACKGROUND S

This test claim addresses the procedureo used to protect ]andergarten through 12 grede K-12)
and community college employees and appheante for employment from employee, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or
applicant for employment who heﬂ discloged i lmproper govemmental eetmty of the employer

Test Claim Statutes

The legislative mteh.‘c 'oehmd the teet olaim efatuiea, Eduoahon Code eectxons 441 10°- 44114 dnd”
87160 ~ 7164, o5 added and ameided fh 2000, 2001, aid"2002, ia for K-12 and comtiunity
college employees and appheents for emiployinent to dmolose lm_proper ' goVernmieni
The test claim stafutas define “imiproper governmental acfivities™ as activitids'by an: employeem »
the performance of the employee 8 ofﬁmal dtmes. whet.her within the seope of the employee g

e

! Bducation Co:le section 4-41 12 Bubdlvmon (a). deﬁnes employee a8 “any pefson employed by .-

any public scho6] eriployer exoept pereona elected’ by popular vots, pereons ap‘:omtetl by the .

Governor of this state, management-éimployess; and cotifidential efipldyées.”’ Educdtion‘Code .
gection 87162, eubdmslon (a) construes thls cleﬁnmon to include community college employees. -
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duties or not, that violates state or federal law or reguletmn, or that i is economically Wasteful or
. involves gross rmsconduet, meempetency. or inefficiency.’

The Legislature enacted Stetutes 2000, chapter 531, rdding Bducation Code sections 44110 -
44114 and 87160 ~ 87164, which adopted and edapted existing “whistleblower protection” laws
to epply to K-12 schoo! districts and community college districts. Thess statutes create a crime
and establish a personal cause of action against a person who engages in acts of reprisal,
retaliation, threets, or coercion toward & K-12 or community college employee or applicant fer
employment for disclosing i 1mpreper Bovernmental activities, :

Under the test claim statiites, K-12 and community college employees are prohibited from using
official suthority to influence, mﬁmdete threaten, or coerce any person for the purpose of
interfering with the right of that person to make a protected disclogure.® A K-12,6r community
eollege employee or applicant for employment that files a written eomplalnt with histher . -
supervwor, school administrator, or employer elleging acts of reprisal, retaliation, threats, or
coercion for refusing to obey an illegal order or for disclosing improper governmerital activities,
mey also ﬁle a eomplmnt with local lew e:nforcement mthm 12 months of the most recent act of
reprisal; retalxahen, threats or eoerewn is eub_, ect to the enmmal penaltles of & fine up to $10 000 .
and xmpneonment for a period of no more than one year.” An employee, officer, or administrator
who engages in aets of reprisal, retaliation, threats, or coercion is also gubject to d13e1p1me by ‘
his/her employer.? If no disciplinary Betion is taken and it is determined that there i5'reasonable
cause to believe that an act of reprisal oceurred, the lacal law enforeement ageney may report the
pature and deteils of the activity to the governing board of the dlstnct S

. In addition to criminal and administrative sanctions, a persen who engages in acts of repnsal
threats, or cogreion, is liable for civil damages inan aetion brou%ht agemst him/her? A court
may also ordet punitive damages and reasonable aitorney’s fees”® The test claim statutes define

2 Education Code seetons 44112, subdivisions (c)(l) and (2), and 87162, subdivisions (e)(l) and
(2). |

> Education Code sections 44113.and 87163, See Hducation Code sections 44112, subdivision
(e), and 87162, eubtiwwwn (), defining “protected disclosure” as & goud faith commiinication
that discloses: (1) improper govemmental activities, and (2) any condition that may sxgliﬁeantly
threaten the health ot safety of empioyees or the public for the purpose of remedymg that -

- condition, :

4 Bducation Cods sectlons 441 14, subdlvmmn (&) and 87164 subdwmmn (a), as added by
Statutes 2000, chepter 531, :

* Education Code sections 44114, subdivisions (b), and 87164, subdivisions (b) as added by
Statutes 2000, chapter 531,

6 Ibid.
7 Ibid.

" B Bducation Code sections 44114, subdivisions (c), and 87164, subd;wsmns (e) as added by
Stetutes 2000, chaptét 531,

. ? Ibid,
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“person” to mclude “any state or local govemment, Or any agency or metrumente.hty of any of
the forgoing.”'® As a result, K-12 school districts and community college districts are also
subject to & civil action for damages brought by an employee or applicant for employment under
the test claim statutes.

The test claim statutes also provrde a shift in the burden of proof in any civil action or

. administrative proeeedmg brought by an employes or applicant for employment against an
employer for violation of the statute, Specifically, once an employee or applicant for
employment has demonstrated by a preponderance of the evidencs that the employee or
applicant’s disclosure of & Suipetrvisor, sckool adm:metre‘tor, or K~12/6ommunity college
employer’s inipropér governmental'setivity was a contribiting factot in the alleged retaliatory
aetrons agmnet the employee or epplrcent for employment, the %upervrsor, eehool admrmatrator

convincing evidence that the alleged retahexory actions would hitve occurred: for legltlmate
1eRSOns mdepenclent of the employee or applicant for employment's cheeloeure In addition, if
the supervisor, school admmretretor or K-1 Zloommumty ooliege employer fails to meet this
burden of proof in-an adveérss action agairist the émployes or applicaiit for- employment in ary
administrative review. chiallenge, or adjudicktion; the employes or apphoe.ut for employment

- ghall havé a eemplete affirmative defense i in the adverse actiod.

Bducation Cods sections 44114 and. 87164 also provrde that if the provrszons of the code sections'
are in conflict with the terms of a morandum of understendm% (MOU) between the school
district and its eniployess, the terms of the MOU are. eontrol]

Statutes 2001, chepter 159, sectjons 68 and 84, made teehmcal changee 1o Educatron Code
sections 44114, subdivision (b), and, 87164, subdivision (b), respectively. After the enactment of
Statutes 2001 ehepter 159 no further’ che.nges were mado to Edueehon Code sections 441 10=
44110,

Stattes 2001, chapter 416, section 1, amended Education Code section 87164 to add the
requirement that the Stete Personmel Board initiate an iriformal hearirig or investigation within 10
working days of the submission of 2 community college employee or applicant for smployment's
written eomplemt of repnsel or retaligtion. Ifthe State Personnel Board's findmgb resulting " -
from an mveshgeﬁon of formal beering set forth acts of afléfed misconduct by the asdtised
Supervisot, &« or, or emplo &t, the supervrsor admrmetrator, or employer mey request a
hearing regarding thé Stile Personnel Board's finflings.”® Tf after the bearing the Stats Personnel
Board determines that the alleged misconduct did occur, or no hearing is requested, the board
may order any appropriaté relief, inicluding, but not limited to, reinstatement, backpay, and
expungement of any adverse records of the employee who was subjected to the alleged acts of

10 Baucation Code sections 44113, subdivision (d), and 87163, subdivision (d).

' Education Code sections 44114, subdivision (g), and 87164, subdmeron (), as added by
Statutes 2000, chapter 531 '

12 Bancation Code sections 44114, subdivision (g), and 87164, fubdivision (g). asaddedby
Statutes 2000, chapter 531. _

'* Bducation Code section 87164, subdivision (d), as added by Statutes 2001, chapter 416.
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mlseonduct.” In addition, if the State Personnel Board finds that & community college
eupervlsor, administrator, or employer has engaged in mlsoonduot it shell cause an entry to be

ade in his/her official personnel record to that effect.’* Education Code section 87164,
subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the State Personnel Board shall be reimbursed for all
costs associated w1th the hearing, and that the State Persotmel Board may charge “the
appropriate state agenmes for the costs mcurred in conducting hearings involving employees of
those state agencies,”

Education Code section 87164 was amended again by Statutes 2002, chapter 81, section l to
specify which entity will be reeponsxble for the financial costs of the State Personnel Board
hearings, Education Code section 87164, subdivision (c)(2), provides that all costs of the State .
Personnel Board heanngs shall be charged directly to the community college district.that -
employs the complaining employee or vnth whom the complaining applicant for employment has
filed his or her employment apphcanon .

Prior Law -

Prior law provides public and pnvato employeos and applicants fot employment, who dlBGlOBG
violations of stahites arid regulations, or.gross misconduct by an emplé _}rer ot potential employer,
with many of the same proteehons provided by the test claim statutes.”! These protections,
howelrer are provided in a piecernesl mahmer, and therefore, certain protections were aveilable -
to s0Hi% types of employees and not to others. For example, Labor Codé section 1101 et seq.
provides most of the test claim statutes’ protections from reteliation for chsclosmg violatigns of
state.or federal statute, rule or regulahon, to both public employeos (including K-12 schiool

ict and community college)'® and private employees,” but not apphcs.nts for employment,
Government Code séction 53296 et s5q. provides “whistleblower” ptotection to both employees
and apphcants however, the protection doés not mclucle & shift in the burdén of proof durmg
civil actions or admmmtratnve prooeemngn o :

Claimant’s Poslﬁon

- The claiments, San Juan Umﬁed School District and Santa Monica Commumty College District,
contend that the test claim statutes contitute a reimbursable state-mendated program within the

- meaning of article XIII B, secfion 6 of thé Cahfoma Constmmon and seak rexmbursement to

implement Education Code sections 44110 — 44114 and 87160 — 87164, - B

 Education Code secuen 87164, subdivision (e), as added by Statutes 2001, chapter 416,
5 Edycation Code section 87164, subdmmon (), as added by Statutes 2001, chepter 416,

1 Education Code socnon 87 164, subdivision (c)(z), as added by Statutes 2002, chapter 81
section 1.

7 Labor Code sections 1101 et seq., Government Code section 53296 et seq.; Govemmont Code ’
section 8547.et seq,, and Govemment Code section 9149.20 et seq.

' Labor Code section 1106, prov:des that “‘sfiiployee’ inchides, bu is not hmlted ta, any
individual esiployed by ... any school digtrict, oommumty college dmtxel: :

. % Collier v. Superior Court (1991) 228 Cal. App.3d 11 17
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The claimants state that prior to January 1, 1975, there were no state statutes or execittive orders
in effect which required school districts to establish procediresto protect employees or
applicants for employment or to discipline employees, officers, or administrators who :
intentionally engaged in acts of reprisal, retaliation, threats, or coercion against an employee or

* applicant for employment who disclosed improper governmental activities, However, after the
enactment of the test claim statutés (beginning with Statutes 2000, chapter 531) the claimants
were required to establish procedures to protect eiriployees or applicants for employment and to

discipline employees, officers, or adm:ms‘hﬁors who intentionally engaged in acts of
misconduct.

The clmmants assert that meatmg the new requirements of Education Code sections 44110 -
44114 and 87160 - 87164 as ddded and aménded by the test cla.:m statutes, requn'ed xncreased
costs to implement the followmg anhvitles

K-12 School Districts and Commumg College Districts

s establish policies end procedures to implement Education Code sections 44110 - 44114
and 87160.— 87164, and to penodxcally update those policies and prnuadm'ea.

» receive, file and maintain written complamts filed by school employeas or, apphcnnts for, .
employment alleging actual or attempted acts of rapnsal retaliation, threats, coercion.or
similar.improper acts for having disclosed improper goyvernmental activities or refusing.
to obey an ﬂlegal order (pursuant to Ed. Code, §§ 44114, subd. (g) and B7164; subd. (a));

. mveahgate or to coopa:r-ate with lew enforcement mvasttgatxons of wntten cumpla.mts
(pursusinit to Ed. Cads, §§ 44114 sibd, (b) and 87164, gubd. (), ©

e discipling; as may.be reqmred by law or the digtrict’s MOU, any:. employee, officer or
administrator who is found to have engaged in actual or axiempted acts of reprisal,:
retaliafion, threats, coercion or similar improper acts against-an employee or epplicant for
employment who refused to obey an illegal order or who has disclosed i improper .
governmental activities (pursuant to Bd. Code, §§ 44114, subd. (b) and 87164, mubd. (b)),

. respund, api)ear, and defend in eny ‘civil act:on, directly or denvatwely, when siaried as &
patty or otherwise reqmred by thé MOU, ‘brotght by ah employee or applicant for
. employment alleging improper ac’cs (pmsuant to Bd. Code, §§ 44114, aubd. ® and
87164, subd. (h)); and

» pay damages, directly or derivatively, including attorney’s fees, when ordered by the
court based upon the liability. of the district, or as otherwise defined by the, MOU
(pursuant to BEd. Cods, §§ 44114, subd. (c) and 87164, subd, ().

.Commnnity Col_leg_e_ Q&;‘ﬂ :

» gppear and parumPate in haanngs end mveshgaﬁuns mmated by the State Personnel
Board (purauanttoEd. Code, § 87164, sub. (c)),

. request & hearmg before the State Personnel Board when the advarse ﬁndmga of the Stata
Parsunnel Board haanng officer are incorrect (pursuant to Bd. Cods, § 871 64, subd. (d)),

. “comply with any ‘ordered relief [by the State: Persgnnal Baard] including, but not limited
10, reinstatement, backpay, rastoratmn of lost service ored1t. and the axpungement of any
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adverse records of the smployee ot [epplicant for employment] who was the subject of
. the acts of miscondiict”?® (pursuant to Bd. Code, § 87164, subd. (e));
L 2

cause an éntry into the supervisor's, administretor’ 8, or employer’s oﬂicxal personnel
record when the State Personnel Board has determined he or she hes engaged in acts of
miscondust (pursuant to Ed. Code, § 87164, subd. (f)); and

« reimburse the Stats Personnel Board for all of the costs associated with its heanngs
(pursuant to Ed. Code, § 87164, subd. (c)(2)). '

The claimants filed comments, dated August14, 2007, in responss to the draft staff s.ua.lyms
' These comments will be addressed, as appropriate, in the analysis below.

California Commnnlty Colleges, Chancelior’s Office Position- (Chancellnr’s O:I:'ﬁce)

The Chencelior's Office asserts that community cu]lege districts ars not an’atlad to’
reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, es added and amended by the test claim statutes,

The Chancellor’s Office argues that establishing policies and procedures to implément the act and
periodically updating those pnhcxes and procgdures; invéstigating or cooperahng ‘with lew
enforcement investigations.of Written compleints; and respondihg, eppeating, and defending i
civil acdmns are not: mandated by the languaga of tha test claim stafutes.

% In addition, the Chapcallor B, Office contends theit recqwmg, ﬁlm,g and mamtalmng written
oy complainty filed by school amployees or applicanits 1 for employment, dmmphmng eny employee,
' officer, or administrator who is found to have engagsd ini'or attempfzd agts of m.lsnonduct,
responding, eppearing, and defending in civil actions; and paying damages ars not new activities
as compitired 16 Governifient Code sectiofi 53296 et seq Labor Code aectlon 1102 5, and other
“wh.wtlaialowef" profecﬂon Taws. o

The Chanoellor 8. Qﬁice further asserts that ““uth regard to tb,e mql.p:ements for emplqyee _
discipline, the mpaet upon the districts vmuld be minipial "2 Addmonajly, in regard to litigation
costs, mcludmg paymept of damages the Chnneelior 8 Ofﬁce oontends that. there is & “question
as to whether this claim is ripe for teview, as the districts have not mdmated that they have been
required to dsfand in ¢ivil actions broughi pu!muant to tha Agr2

. The Chancellar’s Qfﬁce does, howe‘ver, indicate that the olmmants may be anﬁﬂed to o
reimbursement for the £ollowing activities the claimants have associated with Educauon Code ._
- ection 87164, as.added and amended by the test clmm statutes: y .. o

» - appearing and participatitiy in hearings and investigations initiated: by :the Stﬂie ‘Personnel

'Board when complaints alleging violations of Educahon Code sections 87160 - 87164"
have been ﬁled, : , ; . ‘

20 Test Claim (Exhibit A to Item 11, Commission September 27, 2007 Hearing, p. 125.)

! California Community Colleges — Chancellor’s Office Comments, dafed March 11, 2004
(Bxhibit B to Item 11, Comitiission September 37, 2007 Heanng, b. 169, ) '

. “ﬂ:id
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hearing officer are incorrect;

* requesting a hearing before the State Personnal Board when the adverse findings of the : .

. comply_mg with any order_ad relief by the State Personnal Board; l

e causing en entry into the violating emplqjiees' record when the State Personnel Board has
~ determined that the employee has violated Education Code sections 87160 — 87164; and

» reimbursing the State Personnel Board for all costs associated with its hearings.

The Chancellor’s Office states that Education Code sections 87160 — 87164 sppéar to mandsits a
new program or higher level of service upon the claimants inl regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416; there were no requirements for State

Personnel Board hearings and orders regardmg whistleblower complmnta and therefore no
requirement to do the above activities,

Depnrtment of Finance’s Position

The Department of Finance (Finance) filed comments dated March 9, 2007, dmageemg with the
claimants' test claim ﬂ}atons Finance asserts that “the whole of this test claim is hot &
reimbursable mandate " Finance contends that the languags of the test claim Etatutes,do not .
require the activities the claimants have alleged under Education Code sections 44110 — 44114
end 87160 - 87164. Also, Finance argues that the protecuons provided by Education Code
sections 44110 — 44114 and 87160 — 87164 aré the same #§ thosé provided by pre-enushng '
whistieBlower pmtecuon Iaws applicable to the claimanits, and therefore, the re irements do not
constitute & néw program or higher level of service, - ' o

Finance aclmowlsdges that Edugation Code section 87164 subdivision (c)(Z) reqmraa all costs

- associated with a State Personnel Board: hearing to be charged to the comimunity college district
that employs the complaining employae or considered employing the applmant for employment.
However, Fifiatids tontends'thit the langhage of Bducation Cods section ]1’64, subdivision:”
(c)(2) does not feqmra community college digtricts o mdertaka any. new ‘program of prowde a
higher level of sennce, afid that | costa ‘alona’ tlo not oonstxtuta a relmbursable stata; mandata ‘

In addmon, Finance notes that collective bargmmng agraamants (MOUS) are eniared into
voluntarily and that Bducation Code sections 44114, subdwmmn (g), and 87164, subdivision M,
_ provide that if any of the prowsmna odeucaﬁon Code gections 44110 - 44114 aiid 87160+~ -
87164 aré in conflict vnth provisions of ths school districts” MOU, the'terms of the MOU'
supersede the Education Code sections. Théféfore, “any restlting cdits indurred by the districts

. for activitiea which exceed those requ:.red by the Educa.tmn Code would be volunta.ry and gre not
reimibureable."?* .

As's result, Finance argues that the test claim statutes do not consruurte a re1mbm-sable

state-mandated program within the meamng of article XIII B, section 6 of the California
Constitution. _

2 Department of Finance Commerits, dated March 9, 2007 (Bxkiibit D o Item 11, Commission
September 27, 2007 Hearing, p. 186.)
2 Ibid.
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Commission Fi.n'dings

The courts have found that article XIII B, section 6 of the California Constitution® reco 8
the state constitutional restrictions on tha powers of locel government to tax and gpend. “_Its

purpose is to préciude the state from shﬂ’ang ﬁ.na.nmal responaxbmty for carrying out
governmental finctions to 1ocal agencies, which dre “ill équipped’ to agsume incréased financial
respunsxbi]ities because of the texing and speriding limitations that erticleg XI A and XIIT B
impose.? A'tést claim statute or executive order niay irpose a reimbiirsable state-mendated
program if it orders or commands & local agency or school district to engage in an activity or
task,2® In addifion; the required activity or task miist be new; conitituting’a “new pro%ram,“ and
it must creéate & *higher lével of service” over the previously required level of service.

The courts have defined a “program™ subject to article XIII B, section 6, of the Califorriia _
Constitution, as one that carries out the govemmental function of providing public services, or a
iaw that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state:® To determine if the
program is new or imposes a higher level of gérvice, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim’
legislation.! A “higher level of service” oouurs when there is “an incraase in the dctual level or
quatity of governmental services prov1ded.” :

Wt

......

1A in November 2004) prowdes ‘Whanever the Leglsla;ture of any state agency Hiandates &
new program or higher level of service on any loca] government, the State shall.providea .
subvention of funds 10 reimburse that locdl government for the costs of the. progrem or increased
level of service, except that the Legislature may, but need not, prov1de a subvefition of funds for
the folloying mandatss: 1) Lag1§latwe mandates requested by the looal agency. aﬂected. (2)
Legislation deﬁn.né i new crime of changing an e}ustmg definition of a ofime. (3) Legi I8
mendates eriaéted prior to J anyary 1, 1975, or exeuutive ordsrs or regulahuns m1t1811y
implementing legzsla‘aon enac’cad | prior to Janviaty 1, 1975 »

26 Department. af Finance V. Cammi.s'.s'ian on .S‘tate Mandates (Kem Hzgh SahaoI Dzst) (2003) 30
Cal.4th 727, 735. —— e

%" County of San Diego v. State afCalyfamta (1997) 15 Cal.4th es 81. _
28 Long Beach Um’ﬁed Schoal Dist.v. State af California (1990) 225 Cal.App.3d 155 174

» San Diego Unified School Dist, v. Commission on State Mandates (2004) 33 Cal:4th 859,878~

(San Diego.Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

3 Som Diego Unified School Dist., supra, 33 Cal 4th 859, 874; (raaﬁnmng the tegt set otit.in

County of Los Angeles v, State of Cal{fam:a (1987) 43 Cal.3d 46, 56 (Los Angefes ) Lucia -Mar,
supra, 44 Cal.3d 830, 835).

31 San Diego Unified Schoo! Dist,, supra, 33 Cal.4th 859, 878 Luaia Mar, .s'upra, 44 Cal 3d 830
835.

@ 5 Dicss Unified Schosi Dis, supr, 33 Cal 41 859,877
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Finelly, tha newly rsquu-ed activity or increased level of service must meose costs mandated by

the state.®

The Commission is vested with exclusive authonty to adjudicate dmputes over the existence of
state-mandated programs within the meening of a.rhcle XII1.B, ssction 6 In making its
decisions, the Commission must strictly construs article XTI B, section 6 and not apply it as an

“eqmtable remedy to cure the perceived unfairness resultmg from pohhcal decisions on fund.mg
priorities.’

Issuel: Do Education Code sectlons 44110-44114 and 87160-87164 constltute a

. state-mandated program subject to article XTI1 B, section 6 of the California
Constitution? ‘

In order fof  test claim statute to impose a reimburseble state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental entities, If the statutory language does not mandaté or reqmre the claimants to
perform a:task, then article XIII B, section 6, does not apply

. When ﬂnalyzmg statutory hnguage, the mlas of statutory aonstructmn providgs..

In Btatutory construction cases, our fundamental task is to ascertain the-inteitt of
the lawmakers s0 a8 to effectuate the purpose of the statute, ... If the terms of the
statute are unamblguoua, we presume the lawmakers meant what they said, and
the plam meaning of the language governs, s

Also, in Peopls v KnawIe.s' tha Cahforma Suprame Court held.

If the wontis ofithe statuta are clear, the cturt should not add to or alter them to

accomphsh 8 pm'pnsa thiat doed not appear oii the face of the stafute of from its
laglslatwe ]:ustory

However, in cases. it whlch the plam language of a statute does not. mandate or “legally compel”
claimaiits to eﬂgage in aetiwues, the California Suprerie Court in Kern High School Dist. held
open the possibilify that  stats mandate mlght be found in circumstances short of legal

. sompulsion; where “*certain and severe ... penalties’, such as ‘doubls ... taxation’ end other .
‘draconian’ consequences, 38 woiild result if ths local entity did not comply with the program.

3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County af Soriomié v,
Commission.on State Mandates (2000)-84 Cal:App. 4th 1265 1284 (C'oumy of Sonoma),
. Government Code' sections 17514 and 17556. . :

* Kinlaw v. State of California (1991) 54 Cal. 3d 326, 331-334; Gnvemment Code sachnns
17551, 17552.

% County of Sorioma; supra;:84. Cal. App.4th 1264, 1280, cmng City of Sain J’o.s-e v. State of
Californi-(1996)45 Cal.App:i4th 1802, 1817.

3 Estate of Griswold, (2001) 25 Cel.4th 904, 910-911.
7 people v. Kriowles (1950) 35 Cal.2d 175, 183.

3 Kern High School Dist., supra, 30 Cal.4th 727, 751, quoting Cify of Sacramento, supra, 50
Cal3d at p. 74
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Do Education Code Sections 44110 — 44114  Impose State-Mandated Activities on K-12 School

Districts?

. Education Code sections 441 10 - 44113 set forth the short title, legiglative intent, deﬁmhnns,
and prohibited aetlvmes of the code sections. Education Code section 44113 prohibits an
employee from using or attemphng to uss “official euthority or influence™ for the purpose of
intimidating, threatening, coercing, eommandmg any person, or attetnpting to.do so, for the
purpose of interfering with the right of that person to disclose to an official agent improper
governmental activities,

Education Code section 44114 is cited by claimants es the code section requiring most of the
claimed activities-for K-12 school districts, This section ets forth the procedures available to
protect K-12-schoo] district employeesand applicants for employment that have disclosed

improper governmental activities or refused to- obey an illegal order, who gllege actual or
attempted acts of reprisal, retaliation, threats, coersion, or similar imiproper acts prohxbited by
Education Code sectioti 44113. Education Code section 44114 providési

(2) A public school’ employee or appliea.ut for employment with & pubhe aehool
eiployer who files a Written complaint with his of*her ¢ supemser, aschool .
administrator; 6t the pubhe Bchool employer e]leging actital or attemptecl ects of .

 reprisal, retaliation, threats, coercion, or similar i mpreper acts pI’Dhlb 4%e

- Section 44113 for having duelosed ifhptoper governrierital activities" or for
refusing to obey an illegil order*’ may-dléo file a copy of the written complaint
with the local law enforcement agency. together with e sworn statement that the
contents of the written complaint are true, or are'believed by the affiant'to be true,

. under-pénalty of perjury. The compleint ﬁled with the 1ooal law enforcement

agency shall be filed within 12 months of the most récent act of repnsal that iz the
subject of the eomplmnf.

{® A person42 who mtenhona]ly engaghs in acts of l'ﬂPl'lBal retahaﬁnn, tbreats
coercion, or similar acts against a public school employee or apphcant for
employment with & public schiool employer for liaving made a profected;.

disclosure is subJeot toa fine not to exceed ten thousand do]lare ($10 000) and v

. Edueauon Code.section-44113; suhdmsmn (b) deﬁnes the use of “oﬂielel authonty or

influence” as mcludmg prmmsmg to confer or eonfemng any benefif; Hﬁ‘eeﬁng or th:eatemng to .
affect any reprizal, or tekmg personnel a.ehun. o

0 Bducation Code seotion 44112, subdivision (e)(l) and: (c)QZ), deﬁnes “nnpreper goVemmental
activities” es aui activity by-a public school agency or émployee that violates a-state, orfederal

law or regulation, ot that 1is- ecenom:eelly wasteﬁxl or, mvolves groas mxseunduet, mcempeteney,
or inefficiency. Lo . .

.J

! Bducation Code sectiofi 441 1’2 subdmmon (b), aeﬁnes “ﬂlega.l order” as any dJreeuve to
violate or agsist in violeting e federal, state, or local law, Tuls, of régilation, orto Work ér cause

others to work in eondmens that wculd unreasenably threaten the health or safety of employees
or the public. T

f

# Education Code section 44112, subdmmon (d), deﬁnes "perso 88 meiud.mg atiy gtite o
. local government, or any agency or mstmmentahty of the state or local government.
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imprifonment in the county jail for a peried riot to exceed one year., Any publio
school employes, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. If no
adverse action is inatituted by the public school eiployer and it is determined that

" there is reasonable cause to believe that an act of reprisal, Tetaliation, threats,
coercion, or similer acts prohibited by Section 44113 occurred, the local law
enforcement sgency may report the nature end détails of the activity to the
governing board of the school district or county board of educaton. as
appropriate. -

(c) In addltmn fo°all other pennluas provided by law, a person who mtentlona.lly
engages ifi acts of reprisal, rétaliation, threéits, coereion, or similer acts against &
public school employee or applicant for employment with'a pubhc gchool *
employer fr having adé & protacted disclosuré shall be liable ip an sction. for
damages brought againsthim or her by the' ifjured perty. Punitive damages may
be awarded by the court whete the acts of the offending party are proven to be
~ malicious. Whete liability lins besn established, the injured party shall also be

" entitled to reasonable aﬁoméjﬂs faés as provided by law. However, an action for
damages shall not be availdbie to the uuured party unless the injured party lias
firat filed a comiplaint with the focal law anforoempnt agemcy.

(d) This section is not intended to provent apubhc schoul employer; school
administrater, or superviser from takinig, failing to take, directing others to take,
recommending, or approving a personnsl action’ with respect to apubhc school -
employes or applicafit for employthent with a publ:c school employer if the public
schpol emtiployer, schiot] administrator, or supervisor teasongbly believes the .

~ action or inaction is justifisd on ths basis of evidence separate and apatt from the

fact that the person has made a protected disclosure as defmed in subdivision (e)
of Sectich 44112,

(e) In any civil action or admmmtrahve proceeding, onee it has baen damonstrated
by a prepondérance of'gvidéncs that-an activity protactad by this article was a
contributing factor in the alleged retaliation against a former, current, or

‘ prospectwe pyblie school employee, the burden of proof shall.be on the
supervisat, sc'hool admxmmator, or pubhc sahuol amployer to demohstrate by
clear and c.onvmcmg evidehde that tha alléged action would havs. oecm-rbd for :
engaged iﬂ protacted disclogirey or refused ati illegal order. If the supervisor, -
scli66] i , oF pubhc 'school employet failsto' meet this burdén of proof

" in&f advs‘me Bction BEBEINET the pubhc school employee th any administrative

_ review, challenge, or adj udication in which retaliation has been demonstrated to

be & contributing factor, the public school employee shall have e complate

affirmative defense in the ac}verse soton., . - . .

(f) Nothing irithis aiticly gH1l bé desmid o diminish the nghta pnvﬂages, or
remedies of a public school employee under any other federal or state law or
under an.employment, contract or collective bargaining agreement. - -

+ e .. - . - .o
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(g) If the provisions of this section are in conflict with the provisions of &
memorandum of understanding reached pursuant to Chapter 10,7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code, the
memorandum of l.mderetandmg shall bs controlling without further legmlatwe
action.

For a test claim statute to consmtute a relmbmsable etate-mandated program, the test claim
stahute must impose state-mandated activities on K-12 school districts, This mpesﬂnon of
activities on K-12 school districts must either “lagally compel” or “practically compel™®
claimant to engage in an activity. The clmmants assert that Education Code section 441 14 |
requires K-12 school districts to:- - (1) receive, fils, and maintain-complaints; (2) investigate or
cooperate with law enforcement mvesuga,uons of written compleints; (3).discipline any
employes, officer; or,administrater who-is found to have violated the fest claim. statites; (4)
respond, appear, and defend in a.uy civil actwn. and: {5) pay damages, mcludmg attomey 8 fees.
The claimants further contend; . -

The DSA [draf staff analyms] correctly states that the “legxslatwe intent behmd
the test claiin statutes .., is for K-12 and eemmumfy college empleyees and -
appheants for employment to disclose i mpreper gevemmental getivites™ . :
Education Codé sections 44114 and 87164 créate a pew 16gdl entitlemént’ aidls new -
causé &F ofion for employees and ‘employment pplicants t6 file'a written
. a.pomplaint against & sehnol or- cemmumtjr Gollege district alleging retaliation for
" having discloséd imipiopér govemineiital activitiés and tohive that coihplaint
administratively ahd’ Judmally adjtidicated, Thése cbds sectiots state the
elemenits of the ¢ cause of action and the rémedies availabls, The DSA'S agrees that
the empleyee or applicant héls thS “right” to file the eomplmnt. . But, the DSA
. conclides that no action ig required by the district theréaftérbased on the ‘plam
language” of the statirte, thiit'the district is not reqmred te dmpute the clmm.
That conclusion is wnheut merit.

The legslmve mtent of the statute'ia for employees anid applicetits to discloss
improper governmental achvmes, Tj;e stafute ‘establishes the right for'employees |
- afid applicaits to filéd whitfer comiplaint. The stattits sstablishés réimediss fof the -
complapmt Therefore, with'this establishment 6f legmle:hve intefit and 1 precesa. '
" thHefd'is &' eorrespendmg duty bythe dmt-mts to respond o' the‘gpmplmnt. The
emiployee and appheant’s right, dus process, and femedy tequite the pm‘helpa’uon
of the district. ' An objective Eonsl:mche of the' “pldini language" of the Taw ™
imposes a ditty fer the ovemniental enfity, which e suberdmate io thé stite and
aubjeet te etate le.w anf the court system to as | necessary party. respend te the

......

~ For the reasons be]ow, the Commwemn ﬁnds that Edueaﬁen Code seohon 441 14 dees nnt
“lega.uy" or “practically” compel school districts to engage in actzvxt\ea, and thus does not
. impose state-mandated activities upon K-12 school distmte

“3 Kern High School Dist., supra, 30 Cal.4th 727, 743 and 751,

* Cleimant Response to Draft Staff Analysis, dated August 14, 2007 (Exh1b1t Tto Item 11,
Commission September 27, 2007 Hemng, P. 305-3 015 H
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The plain Innguege of Education Code section 44114, suhdmemn (d), cited above, grves
employees or applicants for employment the right to file a complaint with the local law
enforcement agency. Subdivision (b) sets forth the criminal and administrative penslties, -
including possible disciplinary action by the public school employer, which a person who
violates the test claim statute may face, and the actions local law enforcement may take if the
public school employer decides to take no disciplinary action (i.e. report the alleged activities to
the governing body of the schodl district), Subdivision (c) sets fotth the civil remedies of an
employee or applicarit for emiploymerit that wes subjéct to acts-of repneal. retaliation, thredts or
coercion. As a result, subdivision (c) éreates a personal caiise of action for an employee or
applicant for eniployitieiit against & person or'’K«12 school district that engages in acts in
violation of the test claifd statute, Subdivision{(d) provides thst séction 44114 is riot intended to
prevent taking persontiel astions justified on thé'basis of evidence separate froiv the fuct that an
employes or epplicarit for employment tiade a piotacted disclosure.” Subdivision (e) shifts the
burden of proof in a civil action or administrative proceeding from an employée or applicant for
employment to the supervisor, schopl adminigtrator, or K-12 employer when the employee or
applicant has demonstrated, by & preponderance.of. evxdenee. that the employee or.applicant’s
- whistleblowing was & eonmbut,lpg factor in the superyisor, school or, or K-12
employer's a]leged aetmns "The supermor. sehool administrator, of, K,-12 employer must then

Y

" reasons of the whmﬂeblowmg actlvitlel Ifthe supervmor, eeheol _ f_ , r, or K—12

employer fails to meet the burden of proof in an adverse action against the, employee or.gpplicant

in an administrative review, eha],lenge, or acbudwahen, the employee ar. apphee.ui ingivena

complets affirmative; fefense in the. e.dVerse action, . The plain language of eubdnnemns (8. ‘

end () prewde thit Edueehon Code: sephons 44110 - 441 14.do not impair the nghte pnvﬂeges .
or remedies of a public school emiployes undsr federal.of state law, or thoss provided in a MOU, :

In addition, where the promaions of, Edueatmn Code section 441 14, eonﬂret mﬂ: the provisions.

of a MOU, the provisions of the MOU are eontmlling

The claimants contend thet the establishment of rights and a pgraonal cause of eehon for
employees and a,ppheents for empleyment neceggitats & finding that K—12 eehopl districts have B
corresponding duty ta respond to ‘the complaint, even though the plem [anguags of the test claim
statuies doés not, on its face, require sueh eetmtres However. pursuant to. the ruies of statutory
eoq.s‘h'uehon, where the le.nguage of a gtatuts is elear i in the case hére; there is no need to
éngags in statufory “eonetruetlon. Instead, the mte:pretehon of a stahite ends with the words

* of the statute ¥ I.naddmon, whenthe language ofe.etetul;e;.e clear, courts. ehouldnet addto or .
alter them to aeeom‘Phsh B purpose | that dogs not appear on ’rhe faee of the statuté or fomits
legislative history.*’. In this cabe, there 1sno lenguege mEdueanon C.o&e section 441 14. or in the
legislative hlstory of the bill enaetmg the test claim statutes, Aseembly Bﬂl 2472, that requires
* public school dxstncm to engage in theee acﬁwtlee Thus, as & maiter of la.w. the rules of

* Peaple v. Haward (2002) 100 Cal App 4t 94 97
% Ibid,
47 People v. Knowles, supra, 35 Cal.2d 183.

48 Senate Rulés Cothrhitide, Office of Séate Floot Ana.lyale, Thn'd Readmg Analysis of
Assembly Bill 2472 (2000-2001 Reg Sess,) ag e.mended August 25, 2000.
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statutory construction prohibit a construction that finds requirements not present in the plain
anguage of the test claim statutes. As a result, the plain language of Education Code

ection 44114 only esteblishes certain rights and a personal cause of action for employees and
applicants for employment against & “person,” including a school district, that engages it acts of
reprisal or retaliation against the employee or-applicant for employment.

The claimants assert that an employee and apphcant for employment’ “right, due process, and
remedy require the pa.rhclpai:mn of the district,” However, there is no language in the test claim
statute that conditions an employee or applicant for employmient's “right, due process, end
remedy” on the decigion of & district to respond or not to respond, Additionally, the court in
San Diego Unified School Dist., found that a test claim statite “appears fo constitute & state
mandats, in that it establishes condmons under which the state, rather than local a_z‘ﬁaiafs, has
made the decision requirinig a schoo! district to incur the costs of an expulsion hearmg " Here,
although a K-12 sctiool district may decide it is beneficial for the districts to; (1) receive, file,
and maintain complaints; (2) investigate or cooperate with law enforcement investigations of
written complaints; (3) discipline any employee, officer, or administrator who is found.to have
violated the test claiim statutes; and/or (4) htlgate a claim bruught pursuant to the test claim .
statutes; the ultimate decisions to engage in thése activities is made.by K-12 school districts, and
not by the state, Therefare, besed ori the plain. lariguage of Education Code section 44114, the'
K-12 school districts sre fiot. “legally compelled” by the state to engage in any ofthe echvitles
clmmed above.’ E

In Kem High School Dist., the court held open the possibility that a reimbursable state mandate
might be found in circumstarices of practical compulsion. Practical compulsion is found where
' ‘“certain and severs ... perialties’, mich a3 ‘double ... taxation’ and other ‘draconian’ -
‘c}xwet:luemes,’”5'J would regult if the local entity did not comply with:the program. In-this case;:
however, there ig no évidehte in the récord that would indicate that.claimants facé certain and
gevere penaltles such as ‘doublé taxation and/or other draconian. consequenees for fa.llmg to- -
engage in the activities clainied above for Ki=12 schooi dwtnets o Voo e

. As aresult, the COIDm.lBBan finds that the plam mguags of Educahon Code sectiohs 44110 -
44114 does not iegally or prectically compel K12 school districts to engage in any state- }
mandated activities, and thus, thése statutes do not constitute & stai;e-mandated progrnm sub_;ect
to arhcle X111 B, §ection 6 of the Cahforma Consuttmon '

Do Educatian Code Sactions 87160 — 8 7164 Impose State-Mandated Actwities on Cammunm
Collepe Districts? -

Education Code sections 87160 — 87163 set forth the short title, legislative intent, definitions, and
proh1bited activities of the code sections,” Education Code seetmn 87163 prohibits en employes -
from using or attemptmg to'usé “official aithority of'influence™! for the purpose of intimidating;
threatenifig, coereing, eummandmg any person, or- attemphng to do 80, for the purpose of

“ San Dtega Uniﬁed School Di.s't supta, 33 Cal: 4th 859 880
50 Kern High School Dist., Supra, at P, 75 1,

5! Bducation Code section 87163, subdw:mon (b) defineg the use of “ofﬁmal auihonty ar
influsnce” ag me,ludmg prommmg to eonfer or mnfemng any beneﬂt aﬂ’ectmg or threatenmg to
. affect any repnsal or talcmg peraonnel action, :
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interfering with the right of that pereon to disclose to an oﬁelal agent 1mproper govemmental , '
activities. .
. Education Code section 87164 is eited by claimants as the code section requii‘ing most of the
claimed activities for community college districts, This section seta forth the procedures used to
protect community college employees and applicants for employment that have disclosed
improper governmental activities or refused to obey an illegal arder, who allege actusl or
attempted acts of reprisal, retalxaton, threats, coercion, or similar i 1mproper acts prohib1ted by

Education Code section. 87163 Edueatlon Cods section 87164, as amended by Statutes 2002,
chapter 81, prowdee in relevent part:™

(a) An. employee or app]iee.nt for employment thh a pubhe sehool employer Who
files a wiittén complaint with his or her supervisor; a community.college -
administrator, or the public school. employer alleging actual or attempted. Bets of
reprizal, retaliation, threats, coercion,-or similar improper acts prohlb).ted by -
Section 87163 for having disclosed improper governmental activities™ or for -
refusing-to obey an illegal order™ may also file a copy of the-written complaint

- with'thelecal law enforcement agency, together with a.sworn stetement that the
contents of ths written complaint are trus; or-are:belisved by the affiant to be trus,
under perialty of perjury. The complaint filed with the local law enforcement

agency shall be filed within 12 months of the most recent act of" repnsal that is the
subject of the complaint.

(b) A ‘person wheo intentionally engages in aets of repnse.l remheuon, threats,
coercion, or similar acts agaihst en employee or- .eppheent for employinent with a
public school-employer-for having made a protected disclosure is subject to.a fine
not to exceedten thoisand dollars ($10,000) end imprisonment in the county jail
for a period notto excead:one year. An employes, officer, or edm.i:_:isl:_retor who
intentionally engages in that conduct shall also be subjéct to discipling by the -
public school employer If no adverse action is instituted by the public school
employer, &nd it is dstermined:that thete is ‘reasonablé caube to beliéve that an act
of reprisal, retahahon, threats, eoeremn, or exmtla: acts prol:ubxted by Séction” -
87163, the local law enforcément agenicy may report the nature and detmle of fhe :
'aotwityto the govermng boa.rd ofthe eommumty oollege dxef.net, A

T

52 Omitted Education Code sectiori-87164, subdivision (g), which provides that the State
Personnel: Board must submit an annual réport to the:Governor and Liggislature regarding -
complaints filed; hearings. held; #nd legal actions taken, such that the:Governor and Legmlatm'e
mey determine the need to continue or modify whistleblower protections.

53 Baucation Code gection 87162, defines “impropet governmenital activities™ as an eotmty bysa.
public school agency or employee that violates e state or federal law or regulation, or thet is
economically waeteful or mvolvee gross mleeonduet. meompeteney, or mefﬁoleney

54 Baucation Cods eechon 17 162 definee “ﬂlegnl order" a8 eny dueehve ﬁo wola.‘ce or asaist in

violating & fedetal, state, or local law, ride, or regulahon, orto worlc g others to work in .
conditions that would unreasonably threaten the health or safety of employees ot the pAbliE,
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(¢) (1) The State Personnel Board shall initiate a hearing or investigetion of a
. written complaint of reprisal or retaliation as proliibited by Section 87163 within
10 working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the heering or investigation within 60 working
deys thereafier, and shall provide a copy of the findings to the complaining
employee or apphcant for employment with & public school employer and to the
appropriate supervisors, administrator, or employer.- This hearing shall be
conducted in accordance with Section 18671.2 of the Government oode,55 this
part, and the rules of practice and procedure of the State Personnel Board,
When the allegations contairied in a complaint of reprisal or retaliation are the
same es, or similar to, those contained in afiother nppaal the executive officer
may consolidate the appoals into-the miost:appropriate formet. In these oases. the
time limits described in this paragraph shall not apply. -

@ Notwithstandmg Soohon 18671.2 of the (Hovernment Code 10 costs,

associated with hearmgs of the State Persorinel Board conducted pursuant to
paragraph (1) shall be chargad to the board of governors. Instead, all of the costs
associatedl ith hearings of'the Stats Personnel Board conducted pursusntto
paragraph (1y sha],l be chargod duectly to the oommunlty oollego district that .
employs the oomplmnmg employee, or thh whom the complmnmg applicant for
employment has filed his or her émployment application.”

(d) If the findings of the exscutive officer pf the State Personnsl Board set forf.h
acts of alleged misconduct by the Erupervwor, commumty college adm.tmslrator or

. public school employer, the supervisor, admmmh'p,tor, or employer may request a
hearing before the State Personnel Board regarding the ﬁ.ndmgs of the executive.
officer. Ths request for hearing and. any subsequent determination by the board
shall be meds in gecordance with tho board's usug] rules govemmg appeals;
hearings, investigations, and dxscxphnary prooeedmgs

(e) If, after the hean.ng, the State Personnel Board determmes ﬂnax B vmlaimn of
Bection 87163 occwred, or if no hearing is requested and the findings of the
executive officer conolude that i ithproper activity.has ooom'rod the board may
order any appropriate,relief, ingluding, ‘but tiot limited to, rei 1, back pay,
restoration of lost setvice credit if appropnato anid the expmgemant ofeny
adverse records of the omployee or.applicant for employmont with a public school

% Government Code séction 18671 2 prowdos that the State Personnal Board shaﬂ be rem:bmsad
for the entire costs of Lieatings and may billithe appropriate “state agenoxas for the costs .
incurred in conducting: heanngs;mvolvmg employees of those state agencies. Due to the fact that
community collégs disitricts are ot stete agencics;” Statutes 2002;-chapter 81, added -

subdivision (c)(2) to clarify that community college-districts would be cherged the oosts
associated with the State Personnel. Boarql hearmgs

56 this part, and the rulés'f piagtics: andprooadure of the. State Parsonnal Board," added by .
Statutes 2002, chapter 81, |

. 57 Education Code section 87164, subdivision (c)(2), adde.d by Statutes 2002, ohnptar 81
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employer who was the sub_;ect of the aﬂeged a.c.ts of mlsconduct prohibited by
Section 87163,

(f) Whenever the State Personnel Board datanmne‘s that a supervisor, community
college administrator, or public schoo! employer has violated Section 87163, it -
shall cause an entry to that effect to'be made in the supervisor's, community
college administrator's, or public schoo] employer's official personnel] recorda.

(b) In addition to al] other penalties provided by law. a person, who- intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar-acts against an
employee or applicant for employment with 8 pubhc school employer for haying
made & protected disclosure shall be liable in ari action for damages brought .
against him or her by the injured party. Punitive damages may be awarded by the
court where the acts of the oﬂ‘endmg perty aré provén to be malicious. Whers'
liability hes been ¢stablished, the injured party shall also be enuﬂed to reezonable
attormey's foes as prowded by law,. Howevar, af achon for danhages shall not be
available to the m_]ured party unless ths itijirred 1 party hés firgt filsd & cbmplamt
with the local law enforcement agericy, ‘Nothing in this subdivizion requires az

injured party to filé a comiplaint with the Stata Parsmmel Board prior to seekmg
relief for dameges in a court of law.

(i) This section is not mtended to prevent & public school employer, school *’
administrator, or supemlor from mlung. fhiling to fzke, directing othefs to: take,
recummendmg, of apprcmng a per'sbﬁﬂél action with respect t6 an efnployes or
applicant for employment with & public scliod] emiployer if the public schoo]
employer. schoal admmmﬂraior, of supervmor reastfishly behevas an action or
inaction is justified on the basi of évidence separate and apart from the fact'that

the person has made a protected dmclosure a8 deﬁned in subdwmion (e) of ‘
Section 87162.- :

() In any civil action dr admmstraﬁve proceadmg, once it hes been (demonstrated
by & preponderarice of evidetic that an eotivity protected by this article was a
" contributing factor in the alleged retahauomagmnst B formar, om-rent, or
prospective: amployea. the burden of pruuf ghal] be' un the supervisor, schiool
administrator, of publit achoc] employer to demdnatrats by cléar and cofivincing
evidence that the alleged action would have occurred for legitimate, independent
- reasons even if the employee had not engaged in protected disclosures or refused
" anillegal order. Ifithe Bupervisor; schopl ‘adminigtretor; or public schiool:
employer fails to megt this burden of proof in:an-ddverse action agamst the.
employee'ifiany administrativé review; challenge, m@u&catmn in which -
retaliation hes beéh demonstratéd to be a contribiting fctor; the. emplayee ahall.
heve a complete. affirmative defeanse ih the adverne action, ;

(k) Nothing in this article shall be deemed to digitah the ngﬁts prmlegas, o
remedies of an‘employes under any other federal or statd law of underan- .
employment contract or collective bargaining agreement.
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F

(1) If the provisions of this section are in conflict with the prcmsmns ofa

_ . memorandiim of understanding teached pursuant to Chapter 10.7 (commencing
with Section 3540)-of Division 4 6f Title 1 of the Government Code, the
memorandum of understandmg ghall be controlling without further legmlatwe
action;

Education Code seouon 87164 subdmsmns (a), (b), (h), G), (¥), and (1) substantwely mirror

Education Code section 44114, subdivisions () —(c), (), (£), and (g).: Thus, like Education Code
section 44114, the plain languaga of Bducation Code secfion 87164, subdivisions (&), (b), (h), (]), :
(k), end (I) does not impose any state-mandated activities upon community college districts.

However, unlike Education Code section 44114, section 87164 provides community college
district employees and. apphcants for employment with the abmty t0 submit compleints to the.
State Personnel Board, after which the State Pérsonnel Board is required to initiate an mferma.l _
heering or investigation of the complaint within 10 workifig deys. Education Code’ ‘tection
87164, subdivisions (c) — (f), set fofth the procedurss and available administrative actmns of'the
State Personnel Board heanng ar mveshgahoﬁ. - .

The claimants contand thai: Educaﬂon Code Bectlon 87164 subdwimon (d), raqun'es cummumty
college districts to request a hearing before the State Personnsl Board when the adverse findings
of the hearing officer are incorrect.~However, the plain language of subdmmon (only - .
authorizes a community'collége-district to request a heering aftét ths Stats Rersornel Board has
issued its findings ﬂqm the mveshgqtmn or informal haarmg As a result, Educahun Code

section 87164, subchwmon (d), does no’c lmposeany atate-mandated actmhes upun community
. college dmtncta ,

Education Code BGUtI.Oll 871 64 mlbmmmn (e). gives: t.'he State PersonnebBoard the quthonty to.
order “anhy apFropnate relief? upon ¢'finding that & violation of Education Code sactmn 87163
hes occtrred.”t. Subdivision. () describes “any. appropriate relief as iricluding, but not hmxted
to, “reinstateinent, back pay, restoration.of:19st-service credit if appropriate, and the . -
expungement of ariy. adverse records of the smployee or applicant for employment,”. The . -
clairmants request reimbursement ot the oost of complying with-efl order for “gppropriate relief”
by the State Pérsonnel Board: pursuant to subdivision (e)...In Kern HighSchaol Dist,, the court -
held that when mhalyzing stats mandate claimis; the Commission must lock-at.the underlymg
program to determine if the, claimant‘s participation if:the. undetlying progréim is volutitary or
legally comipelled.?®. Althoughi stfict-adhisrence to this.rule was later questioned:by the courtin .
San Diego Unifled School Dist., the tovrt refused to overhlm its prior holdxng astabhshmg this. .
rule, basmg its decision in San Diego Unifled Sahool Dist. on alternative grounds L addltlon,

:
.o,

........

58 Bducation: Gode sécion 871 65 pmmblts the 1180 ofuﬂiclal anthonty or mﬂuence. for. ﬂla .
purpose of intimidating; threttening, coercing; tommianding, oraftempting fo:5eid acts fot the:
purpose of mterfanngm’th ‘the right a:2n employee or épplicaiit for. employtent to disclose -
improper governmental detivities.of condmona thatmay mgmﬁcanﬂy ﬂlreaten the health or.
safety of employees 0 the pubhc S Vi . A ,

$ Kern High Sohaol Dist. suprs, 30 Catatr 435 443,
@ * son Diezo Unified School Dist, supra, 33 Cal.4th 887-888.
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“gppears to constitute a state mandsite, in that it establishes condmuna under which the stats,
rather than local oﬁiczals has mad? the decision requiring a school district to incur the costs. of
an expulsion hearmg Here the state has not made a decision that triggers any cost relating to
relief on community college dmmm Any “appropriate relief” ordered by the State Personnel
Board would be & result of the underlying oocurrence of a violation of section 87163 by a
supervisor, community college admlmstrator, or publi¢ school employer. Thus. the plain

language of Education Code section 87164, subdmsmn (e), doea not raquu'e cummumty college
districts to engage i any antmtxes gt

ag stated above, the coutt in San Diega Unified .S'chaoI Dist., found that a tegt claim statuta . .

Education Cnde sectmn 87164 Bubdlvmxon (c), ag amend,ed in 2001 (Stats 2001; ch. 416)
effective January 1, 2002 prowdad in ralevant part:

The State Petdorniing] Board shall initiate g hearing or mvestlgatmn ofr wntten
complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission.. Tha executive ofﬁcq:r of the State Persprmel .
Board shall complete ﬁndmgs of the heanng or mveat:,gauon within 60 worlung
days thersafier and shall provids a copy of the finditigs 1o the compla:mng
employse or apphcant for employment with & piibli¢‘sehioo] eiiployér andito the
eppropriete supervisors, administrator; or employst. This héaring shell ba ‘
conduotsd i in: acaordance with Section 1867 1.2 of the Govetrimént Code

Claimants conignd that Educainon Code gection 87164 suhdlvmon (c) reqmres clmmants to »
appear and pafhmpa:]:e in hearings and mvestlgaﬁuns initiafad by ths State Pérsomnel Board. - .
However, the pla.m language of subdivision (c) indicates Dnly that the State Personnel Board

ghall initiaté-a hisas "g or mVeshgmon of a comniunity cauege employea OF: npphcant for .
employmient's complamt of rapnsal ‘Governinent Codé: swﬁbﬁﬂ%ﬁ? 12, fwh:ch gubdivision: )
incorparates by Teferénce, requires that the Staté Personns)/ ﬁum:d be relmburbed for the entire

cost of hearings conducted by the heating officé puriniatit to; ‘tafirfas Al sied By the board,

or by interagency Bgreemient. Thus, the plain 1pnguage of Ediication Code séstion- B7164, -
subdivision (6), as amended i:2001,:d66s not requiirs community college distictsto appear and
participate ini State Péarsonnel’Board hearings or investigations. Effective, August 14, 2002,the - -
State Personnel:Board-adoptsd Celifornia Code of Regulations, 618 2; ‘sections 56-57:4, to
implement whistleblower laws; ificliiding Eduoetion Godé ssctiohs 87160 = 87164, The'sé ' :

" regulations addressthe parﬁmpatlon of commimity collegs dikitriots iy the Stets Personnel Board
hearing-and’ mvesugahons procésses; however, thege regilitions' have fiot been pled by

claimants, Thierefore; the Comtimission makes ho independent findings on the regulations.

‘Education Code section 87164 was amended again in 2002, replacing subdivision (c) with
subdivisions {c)(1) and+(c)(2). Thegs amendmerits were effective: January. 1, 2003: Bducation
Code section 87164, subdivision (c)(1); adds to @ubdivisjon:(¢) the language that the: hearmg

. shall be conducted 1 aceordarce~with “the rules of practice and procedure of the Strts -
Personnel Board:® The rulés of practics ahd procedureare setforth by California Code uf
Regulations, title 2, sections 56-57.4, which implement whistleblower lawi;incloding Bducation:
Code sections 87160 — 87164. The State Personnel Board regula.hons provide thai commumty

6l Id, at p. 880, (Emphasis added)) - - e .
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college districts are required to cooperate fully with the State Personnel Board executive officer _
. or mvesngator dunng an investigation or be subject to disciplinary action for impeding the,
investigation.®? The rcgulatlons provide that investigators shall have authority to administet
. oaths, subpoena and require the attendance of witnesses and the production.of books or papers,
and cause witness depositions pursuant to Government Code section 18671.° If the State -
Personnel Board initiates an informel hearing, rather than dn investigation, each named
respondent to the complaint is required to serve on the complaining applicant and file with the
State Personnel Board a written response to the complaint addressing the allegations contained in
the complaint. During the informal hearing the administrative law judge (ALJ) conducting the
hearing shell have full authority to question witnesses, inspect documents, visit state facilities in
furtherance of the hemng, and otherwise conduct the hearing in & manner and to the degree he or
she deems appropriate.%* As a result, Bducation Cods section 87164, subdivision (c)(1), as. added
- by Statites 2002, chepter 81, requires community college districts, beginning on '
January 1, 2003, to fully comply with the rules of practice and procadure of the Stats Personnel
Board, This inclitdes serving the employes or &pplicant for employraent and the State Peraotinel
Board with a written response to the complaint addressing the allegations contained therein fur
= hearings, and responding to investigations or attending haarmgs, and producing documents -
during investigations or hearings, - .

Claimants further contend fthat Bducation Code section 87164, subdmsmn (c). a8 amended in -
2001, requires commuriity. college districts to Téimburse the Staté Pérsonnel Board for all of the
costs associated with its hearings, Education Code section 87164, subdivision (c), provides that
the hearing shall be conducted i in accordance with Governinent Code section 18671.2, which
states that the State Personnel Boetrd shall be reimbursed for the entire cost of hear-mgs
conducted by the hearing. office iid that the State. Personnel Board “may bill approptiste state
agencies for the costs inctirréd in conducting hearings involying: employees of those state .
agencies."™ However, because community college districts are not “stdte agencies,” ang
community.college employees and gpplicants for employment dre not employees of “state
agencie;” the State Personnel Board does not have statutory authonty to bill commusity collegs -
- districts, under the 2001 statute," Thua pursitant to the plain language of Education Code |
section 87164, subdivision {c);:88 amended in 2001, & community college disfrict is not required
to reimburse the State Personnst Board for all of the costs of State Personnel Boatd hearings

~ resulting ffom a complaint brought by an employee or epplicant for employment with that

. commuaity college. dlstnct

52 Cahforma Code ofRegulatlons title 2, section 56. 3 Reglster 2006, No 10 (Mﬂrch 10, zoos)

8 Ihid. Goverhmierit Codé'sectich 18678 provides that & fa.dm'e to appear and tastlfy orto"
produce books or papers pursuant to a State Personnel Board subpoena issued pursuant to State’
Personnel Board regulations constitutes a misdemeanor.

64 Celifornia Code of Regulations, title 2, section 56.4-Register 2006, Np. 10 (March 10, 2006).
@ < Covermment Code section 18671.2, subdivision (b). (Emphasis added.)
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In 2002, Education Code section 87164 was substanhvely amended to add subdmswn (o)(2),
which spec1floally provides:

Namirhstanding Section 18671.2 of the Government Code .., all of the costs

- associated with hearings of the State Personnel Boerd ... shall be charged directly
to the community college distriot that employs the complaining employes, or with
whom the complaining applicant for employment has filed hJs or her employment
application.” [Emphasza added:] :

'I'.hus the Commmolon ﬁnds tha.t purshant to the plain language of Bducatioh Code
section 87164 subdivision (o)(2), effective Ja.nuary 1, 2003, & community collége district is
required to-pey for all costs asgociated with a State Personnel Board heering as & result of

complaints filed by employees or apphoa.uta for employment with that’ oommumty college
district, -

In 2001, subdmmon (f) was added to Eduoatlon Code section: 87164 Eﬁecﬁve .Tanuary 1, 2002
subdwmon ®. provides

_ Whenever ths State Peraonnel Bosaid determmea thet a supervmor, ‘dommunity Lo
college administrator, or public school employer has violated Section 87163, it
ghall cause an entry to that effect to be made in the supervisor's, community
eollege admmmta{or 8, or pubho school employer‘s ofﬁexal personnel reoords

entry” to be made into the oﬁcml pereonnel reoords kept by & oommumty oollege district, -

Courts have held ﬂ:at whed an administritive agéncy is ‘charged with enforcing & parhou]a:

its i fion of th'e s‘te.mtemll be epdorded gréat respect EY- thé courty and will be

fo].lowed if not olearly erroneous ® Tha State Personnie] Boafd regulatlona prowde that in'casés

where the State Personnel Board finds that any community college administratot, supétvisor, or

public school: employer hiis engaged in improper retalintory acts, the State Périionnel Board shall

order the botmunity ‘collepé: dwtnet to place-acopy of the'State Pemonnel Boérd decisiof iri that:

" individual's ofﬁelal persoﬁnel file.” Thus, Bducation Code'séction 87164, eubdavmon O

imposes & staté-mandate 'upon oommunity ‘ollege districts to'rikks ati enixy intd & oommumty

college adniinistrato?, Bupervwor. of public schpol employer’s offieial perSOﬂnel filefécordsby
placing & copy of the Stiite Personiie]l Board's decision in that individual's oﬁeml peraonnel :E.le o

Thus, the Commission finds that Education Code section 87164, subdivision ®, as edded by
Statutes 2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and amended by

Statutes 2002, chapter 81, require the following activities of community college districts ‘when an
employee or applicant for employment files a complaint with the State Personnel Board:

. Beginning January 1, 2003, fully comply with the rules of practice and procedurs of the

- State Personnel Board. This includes serving the employee or applicait for employment.
and the Stete Personnel Board With'a Writtei réeponse to the dpplidatit for employment’ e
complaint addressing the allegations; and responding to investigations or attending

B S RS

 Giles v. Hor (2002) 100 Cal.App.4th 206, 220 .
6 Caleorma Cods of Regulations, itle 2, section 56.6, Repister 2006, N6, 10 (Merch 10: 2006) B
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hearings, end producing documents during investigations or hearings (Ed. Code § 87164

.' subd. (©)(1))

Begmmng Tanuary 1, 2003, pay for all costs essociated W1th the State Personnel Board
hearing regarding a eomplamt filed by an employee-or apphcant for. employment (Ed
Code, § 87164, subd. (c)(2)). .

» Beginning Jariuary 1, 2002, if the State Persorme! Board finds that BUDEFVISOr, |
‘commuiiity college adm1mstrator, or public school empibyer has violated Education Code.
section 87163, to make an eritry ifito that individual’s official personnel file: by plaemg B
copy of the State Personnel Board's decision in that individual’s official personnel fle”
(Bd: Code, § 871 64 subd. (f))

'Does Subdivi.s'ion , ucat
Subdzviszam‘ (c) c)(2), ane

An issue-as to the eﬁ‘ect of subdmamn (1) on Educetmn Code sect:on 87164 was mused in- the
draft staff analysis. The Commission finds, pursuant to the following discussion, that
subdivision (1) of Education Code section 87164 does not have any effect.on the mandate
reqmrements of subdmsmna (e)(l), (e)(2), and (f)

Subdmsmn (1) of Educehon Code section 87 1 64 prowdes

If the provisions of [séction 87164] are in cotiftict with the provisions. of ;! [MOU]
reeched pursuant o Chiptér 10.7 (commehcmg with Section 3540) of Division 4

-----

further legislative actmn

Assg result, theé provmons of a. MOU contrul ifin cunihet Wlth the prov1s1ons of Edugation Code
sectmn 87164 T

Becauae B MOU reached pursuant to Govemment Code section 3540 et seq ig.an agreement
between-g scheo] chstnct end ths exclusive representahwes of emplayees of that district,a .
community college district would not have atty MOU with an applicant for employment, Thus,
- in regard to applicants for employment, Educetion Code section 87164 subdivision (1), has no
. effect on the mant’late requlrements of subdlvwmns (e)(l), (c.)(2), and’ (i)

Additionally, i in regard to' commumty college employeea Civil-Code section 3513 prowdes _
“Any one [sic] may waive the advantage of a law intended solely for his beneﬁt. But e faw
established for a publi¢:reason cannct béEontravesisd by d private egreement.’ In mterpretm

- Civil Code ‘dection 3513; the coutt ini Azteed Consiriiction, Tnc; W ADR C‘anmlting, Ine. (2004)
121 Cal:App.4th 1156; held thiat sectiofi"d513 “prohilits & whiver of satitory tights whiete thie
‘publi¢ beriefit [6F the statiite] is anietof ité pitnary pirposes. e Here:‘Edueahon ‘Code”
sections 87160 — 87164 were established for the purpose of promotingthé réporing of itproper
governmenta] activities within community coliege districts, and thus, benefiting the public. The -
right to State Personnel Board hearings and investigations, provided by Education Code

section 87164, subdivisions (c) — (f), were made available to community college- employees md
-applicants for empldyment as,part:of the remedies provided to-promiote reporting 6f ifpropat
goverhmerital aetlvmes The :mporta.nce uf tbe State Peracnnel: Board hearr.ngs td fﬂus ’fhublie

. 68 Azteca Con.s'tructzorz, Inc. v. ADR’ Can.s‘ulting, Inc., supra, 121 Cal App.4th 1156, 1166

]
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benefit was md1ca.’£ed in the lagislative hmtory of Statutee 2001 chapter 41 6 (Assem B1ll (AB)
No. 647), which added subdivisions (c) — (f) to Bducation Code section 87164. The legislative
history acknowledged a concern that community eollege administrators, governing boards, and
the Chancellor of the California Commumty Colieges may have “a conflict of interest in
investigating whistleblower complaints.”® Thus, a community college employee or applicant
~ for employment’s right to a State Personne! Board hearing, prowded by Education Code
section 87164, subdivisions (c)(1), (c)(Z), and (f), was provided, in large part, to have an .
mdependent body gvailable to investigate whistleblower complaints, which promotes the
reporting of i Mproper govemmentel activities to the benefit of the public.

As a result, pureuaut to Civil Code section 3513, community college employees may not waive
the rights provided by (c)(1), (c)(2), and (f), and therefore, the MOUs of community college
employees cannint conflict with Education Code section 87164, subidivisions (¢)(1), (e)(2), and
(f), as those rights are unwaivable. Thus, the Commission finds that subdjvision (1) of Education
Code section'87164 doés riot hnve any effect on the meandate reqmrementa of Bubdmmons e)(1),
(c)(2), and (f).

Therefore; the ‘Conitiiiséfon finde thet Education Gode section 871 64, sibidivisions (), (b), (d), -
{e), (), (3), (k), and (@), do not impose any state-mendated Botivities upon community college’
distriots, Howsver, the Commiszion finds that Edupation Code section 87164; subdivision (f), as
added by Statutes 2001, ehapter 416, end subdivisions (¢)(1) and (c)(2), s added and amended
by Statutes 2002, chaptet 81, impose the following state-mandated aohvmes upon cominiunity .
college districts when an employee or appheant for employment files complaint, w1th the State
. Personnel Board:

. Begmmng January 1, 2003 fully eomply with the rules of praettoe and prooedure of the
Stats Personnel Board. ThIS includes serving the employee or applicant for eniployment
and the State Personnel Boerd with a written response to the applicant for employment’s
oomplamt addressmg thé allegahons, and reepondmg to. mvee'hgeﬁons or attend.mg
hearings; ‘and producing- doom‘nents durmg mveeugaﬁons of hea:‘mgs (Bd: Cods, § 87164
b, (1), -

 Beépinning Januaty 1, 2003, pay for all eos’rs assooiated w1th the State Persomiel Board.
hearing regarding a complaint filed by an employee or apphoant for employment ('Ed.
Code;§ 87164 subd. (e)@2Ni - =

« DBeginning- Ianuary 1,2002; if the Sﬁte Personnel Boerd finds that a supervisor;

commimity college administrator, or. pubhe school gmployer has violated Education Code -
section 87163, to make an entry intg thet individual’s officiel personnel file by placing &
copy of the: State Personnel Board'a decision in that. mdmdual‘s ofﬁclel personnel file' .

{Bd. Code, § 37154. subd" (f))

6 Aesembly Comm:ttee on Approprmhona, Analysm of Assembly Bﬂl 647 (2001-'2.002 Reg
Sess.) as amended My 3, 2001, The May 3, 2001 version of A.B: 647-anmendsd- Govetriment
Code section 8547 et seq., and proposed the use of the Public Employment Relations Board
(PERB) to investigate complaints of retahahon ﬁled by eommumty oollege employees end
applicants for employment.
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Issue 2; . - Do the state-mandated activities in Education Code section 87164,
| _ subdivision (), as added by Statutes 2001, chapter 416, and subdivisions
. (c)(1), and (c)(2), as added and amended by Statutes 2002, chapter 81
constitute a new program or higher level of service?-

In arder for state mandated activities to constitute a “new program or hlghor level of gervice,”
the activities must carry out the governmental function of prowdmg e service to the pubho, or
unpose umque requirements on local govemments thet do not apply to all regidents and entities

" in the state in order to implement a state policy.” In ac'ldmon, the requ:rementa mitist be riew in
comparison with the pre-existing scheme and must be iriterided to provide an enbanced service to
the public.”’ To make this determination, the requirements must mltua.lly be oompa:ed W1th the
legal requirements in effect immediately priof to its enactment.”™

Prior to the enactment of Statutes 2001, chapter 416, there was o reqmrement for the State
Personnel Board to initiate & hearing or investigation into allegations of reprisal against an
employes or applicant for employment who disclosed improper governmental information, and
therefore no requirement for community college districts to comply with.the activities reqitired
by Education Code.section 87164, subdivisions (c)(1), (c)2) and (f), Therefore,the - .
requirements to fully comiply with the rules of practice and progedure of the State Perdorinel
Board, to reimburse the State Pergonng] Board for.all costs associated with the hearmgs or
investigations, and to make an entry into the official. personnel record ofa supervisor,

s communpity college admlmstrator or public schdol employer, who is found by the State _

) Personnel Board to have 'ﬂolated Education Code section 87163, are new in oompanson to the

pre-emstmg scheme. :

addition, thege, aeuvltles impose. umque requuements on eommumty college districts that do
not apply to all residents and entities in the state.and which are intended to. provide an enhenced
level of,oemce to the pubhe Eduoatlon Code seetlons 87160 87164 eneom‘age “employees
praviding & State Personris] Boarcl hea:mg 28 a forum to hear complamts of acts of repnsal taken
against an employee or appheant for employment for dxsolosmg improper governmeéntal activity.
A protected disclosure under the code sections include activities that violate state or federal lew,
that are economically wasteful or involves gross misconduct, incompetency, or mefﬁo1enoy, or
- that may mgm.ﬁonntly thréaten thie health or safety of employees or the public.” Thus; Tequiring
communify college distiots’ participation ifi State Persoritie] Boéfd hearmgs end relmbm-sent
of the State Personne] Board for all costs associated with the hearings imposes umque '
requirements upon community college distriéts and provldes an enhanced service to the pubhc
by aiding disclosure of 1l.lega1 Wasteful or hm-mful activities: _

™ County of Los Angeles, supra, 43. Cel 3d 46, 56.

™ San Diego Umﬁed School.Dist. .s'upra, 33 Cal4th 859 878 Lucig Mar, suprd, 44 Cal.3d 830,
835,

7 Ibid,
% Education Code secuon 87161, :
. 7 Bducation Code section 87163, sibdivisions (c) and (e).
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Therefore, the Commmsmn ﬁnds that Educanon Code sectmn 87164, subdmsmn (), as added
by Statutes 2001, chapter 416; and subd.msmns (c)(1), end {c)(2), as added and amended by
Statutes 2002, chepter 81, constitute a new program or ]ngher level of sarvma

Issme 3: . Does Education Code section 87164, subdivision (f), as addad by Statutes

2001, chapter 416, and suhdivisions (e)(1), and (c)(2), a8 added and amended

. by Statutes 2002 chapter 81, i impose, “costs mandated by the state® on
‘ commlmlty collegeé dlstncts within the meaning of article XI]I B, section 6,
nnd Governmeit Code sectiun 17514?

In order for the teat claim statute to 1mpose a reimbursable staie-mandated program under the -
California Constitution, the test claim statutes must impose costs mandated by the state,”™
Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs whith a local agenoy of school district is required to incur
after July 1, 1980, as-a result of any statute:énacted on or after January 1,1975, or
any executive order implementing any statute-enacted ox or after.January 1, 1975,
which ma.uda.’teg a new pfogram or higher level of service of an existing program
~* Withisi'the meaning of Sestioh & of Article XII'B of the Californid Consﬁtuhon

Santa Monica Commumty College District, co—clmmant, astm:lated that it “will incur
approximately $1,000, or mofe, annually, ini g'and othir Costs'in ixcess of any finding
provided to school d:smcta and the state for ths pefiod from July 1, 2001 throtgh ™

Tune 30, 2002"™ 0 impietient all dities alleged by the claimérits fo be mandatsd by the state.

In addition, the Stats Personnel Board has provided evidence of amounts charged to community

college dmtncta in the Stats' Personnel Board coniments, dated April 20,2007, The Stats

. Personnel Bard indicated that during the period betwesr 2003 and 2007 174 whistléblower
complaints weré filed with the Stats Periorine] Board'by commumty ‘college district employees
and/or apphcants for smploymeﬂt. The Staie Petionins] Board also indicetes that as of -
April 20, 2007, commumty collegs districts Have been chiarged $4; 86091 8ince 2002;" This
amount-includes lieanngs for bath oommumty college employees a.nd apphcants for
employmerit,

Thus, the Commission ﬁnds that the record supports the ﬁndmg of costs mandated by the staxe .

and that none of the. exceptions m&qvemment Code spntmn 17556. apply to deny this claim. As
a result, the Commisgion finds that:Education. Code section 87164, subdivision (), ag added by
Statutes 2001, chepter 416, and subdivisions (c)(l), snd (c)(2), e added and amended by
Statutes 2002, chapter 81, impose costs mandated by the state within the meaning of

article XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following activities when an employee or apphcant for employment ﬁles B complm.nt with
the State Personne] Board:

» Beginning January 1, 2003, fully comply with the rules of practlca and procadurs of the

State Persoiihel Boa.rd This includds serving the' employee or apphcant for employment :

™ Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514,

7 Tegt Claim, Exhibit 1, Declaration of Tom Donner ('Ethb1t A to Item 11, Commxssmn
September 27, 2007 Hearing, p. 139.)
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and the State Personne! Board with & written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (cX1)).

. Begmmng January 1, 2003, pay for ell costs associated with the State Personnel Board
hearing regarding a complamt filed by an employee or apphcant for employment (Bd.
Code, § 87164, subd. (c)(2)). -

o DBeginning Ja.nuary 1, 2002, 1f the State Personnel Board finds that a nupervzsor,
community college ad.m.lmstrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual's official personnel file by placing a
copy of the State Personnel Board's decision in that individuel’s official personnel file
(Ed. Code, § 87164, subd. (f)).

CONCLUSION

The Commission concludes that Bducation Code section 87164, subdivision (f), as added by
Statutes 2001, chepter 416,-and subdivisions (c)(1), and (c)(2), as added and emended by
Statutes 2002, chepter 81, constitutes a reimbursable state~-mandated program on community
collegs districts within the meaning of article XIII B, section 6 of the California Constitution,
and Government Code section 17514, for the following specific new activities when an

employee or applicant for employment files a complaint with the State Personnel Board:

s Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
‘State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)).

* Beginning January 1, 2003, pay for all costs associated with the State Personnel Board

hearing regarding e complaint filed by an employee or epplicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

__& Beginning January 1, 2(_)_02 if the State Personnel Board finds that 8 supervisor,
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Boerd's decision in that individual'a official personnel file
(Bd. Cods, § 87164, subd. (D).

The Commission further concludes that Education Code sections 441 10 441 14 as added and
amended by Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any.

state-mandated activities upon K-12 sohool districts a.nd, thus, are not subject to article XIII B,
saction 6 of the California Consnt'tmon.

Any other test claim statute and allegation not specifically approved above, does not imIJose a

reimbursable state-mandated program subject to article XIII B, section 6 of the Celifornia
Constitution,
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®  DRAFT PARAMETERS AND GUIDELINES
Education Code Seotion 87164

Statutes 2000, Chapter 331
Statutes 2001, Chapter 159
Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities, 02-TC-24
Sm‘.a Monida Cunﬁltﬁuﬁitj’ College District, Claimant

I SUM'_M.ARY OF. TI-IE MANDATE

On September 27,2007, the Commission on State Mandates (Gommmmon) adopted a Statement
of Decision finding that the test claim Jegislation imposes a pertially reitibursable state-
mandated program upon community college districts within the meaning of article X111 B,
section 6 of the Celifornia: Constlmhon and Government Code section 17514, The Cummmslon
approved this test claim for the following reimbursable activities:

. » Begifniing Jafivary 1, 2003, filly éosiply with the rules of practice and procetiure of the .
State Personnel Board. ‘This inchiides servirig the employes or applicaht for employment
and the' State Peraonns] Boaid with & wiitten résponse 10 the applicarit for employrment's
. complaitit sdressing the dllegations, and responding to invéstigations or attending
hearings, and producifig documehts durmg mv«sstlga:hons or- heanngs (Bd. Cods, § 87164,
- subd. (Y1),

o Beginning Ji anuary '1, 2003, péy for all dosts aasocmtad with the State Personnel’ Board
~ hearing regarding a complamt filed by an employec or apphcant for amployment (Ed
Cods, § 87164, subd. (c)(2)). )

« Beginning Jenuary 1, 2002; if tha State Personnel Board finds that a supsrvwor .

. commiliniity college admmstraior. of-public school employer hes violated Education Code
sectiori 87163, to.maké an entry into that individual's official personnel file by placmg B
copy of the:State; Personnal .Bom:d's decision.in thai mdmdual’s afficial. persunnel file -

(B4 Cods; §87164, subd. (). : o

. ELIGIBLE CLAIMANTS

Any commumty college district, wh1c.h msurs mcreased costs as a result of ﬂns mandate 1s R
- eligible to claim reimbiiraethest, . : _

o1 PERIOD OF RE]MZBURSEMENT

CGovernment Code Becbf‘ n.173557, iy mn (e), states that a test clam shall be submitied on or -
before TJune 30 follo'wxp,g' B gwen fi pa] yeéar to; ‘etablish ahgxbﬂlty Tor thnt ﬁscal yaar The test !
claim was- ﬁled on June 5, ,2,003 Thsrefore, the costs mcu:;edrfor con:iﬁhance Wlﬂ‘l ﬂ:us pmgram .
are eligible for reimbursement on or afiér July 1, 2001, unless otherwise spemﬁed inthe
Commission’s Statement of Decision,
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Actua! costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the same cleim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year

costs shall be submitted to the State Controller w1ﬂ:un 120 days of the issuance date for the
‘claiming instructions.

If the total costs for a given fiscal year do not exceed §1, 000, no ra1mburaement shall be allowed
except as otherwise allowed by Government Code sectzon 17 564 '

IV.  REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for anly fiscal year, only actual costs may be

claimed. Actual costs are those coats actually incurred to implement the mandated activities,

Actuel costs must be traceabls and supported by source documents that show the validity of such

costs, when they wers incurred, and their relationship to the reimbursable activities. A source.

: document is & document created at or near the same time the astual cost wei incitred for the
gvent or activity in questmn Bource documents may iriclude, but are not hmxted to, employee

time records or time logs, s1gn-m shests, invoices, and receipts.: . oy

Bvidence corroborating t the soutce documents may includs, bt is not limited {3, chrkaheets cost
allocation reports (system generated), pui-chase orders; ccntracts, agandas andrdenlarauons
Declarations must include a certification or declaration stating] 1 certify (or deelar.e) inder
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of. Code of CivilProgedure section 2015.5,
Evidence corroborating the-source doouments mgy.J include data relevant to ths, re:mbmable
activities otherwise in compliance with-local, state,.and. federa] government Tequlremsnts
However, corrobprating . documents cennot be substltuwd for source.documents. '

The claiment is only allowed to claim and be reimbursed for increased costs for relmbursable
activities idenfified below, -Increased.cost is limited to the cost of an. actmty that the. clalmant ig .
required to incur as a result of the mandate, . :

Por each eligible clmmant, the following activities are raxmbursable

» Beginning January'1, 2003, fully éomply with the rulés of practice end procedure of the
State Personirie] Board. This inclidés safving the employes of applicét for amployment :
-and the Stéte Personniel Board withi & Writtén responsé to the applicent for employmant’ R
complaint-sddressing the allegations; dAd respording tb investigations or attending :
~ hearings, and producing documents during investigations or hearmga (Ed. Code. § 87164
subd. (e)(1)).

e Beginning January 1, 2003 pay. fnr il costs associated with the State Personnal Bom‘d
hearing regarding a complmnt filed by an em.ployee or apphoant for employmant (Ed.
Code, § 87164 subd. (c)(2)). ,

R ot tr fel

I

| . Begmmng I anuary 1, 2002, if the Stabe Personnal Board ﬁnds tha't B supervxsor,
S P

- piubiie school emiployet nas violefdd Bdiichtioh ‘Code'
6 Thidt individual’s official personnel fi1'by placing 8
r _s"decmon in that md.mdual‘ s officasl paraonnel ‘.ﬁle*F

comitity. dolisge
secﬁon 87163, to'miake
. ooy of the Std’i:a Per
(Bd. Code, §'87164, subd. (i))
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V.  CLAIM PREPARATION AND SUBMISSION

.Eaeh of the following cost elements must be identified for sach reimbursable activity identified

in Section IV, Reimbursable Activities, of this document, Each claimed reimburaable cost must
be supported by source documentation as described in Section IV, Addmonally, each
reimbursement claim must be filed in & umely manner.

A. Direct Cost Reporting :
Direct costs aré thoss costs incurred speexﬁoally for the reimibursablé achwhes The followmg
direct costs are eligible for re1mbursement
1. Salaries and Benefits

Repott.each employee mplemenhng the re:mbursable activities by name, job .= -
classification, and productive hourly rate (total wages and related benefits divided by
productive hours), Deseribe the specific reimbursable aehwtxes performed a.nd the hours .
devoted to each reimbursable actmty performed. .

2/ Matenalsand Supphes N | S

Report the cost of materials a.nd lupphes that have been eonsumed or expended for the
putposs of this reimbursable activities. -Purchases shall be claimed at the actual price
: -‘afcer deduatlng dtsoounts rébates; and allowances received by the claimant, Supplles .

. Report the name of the eonimetor and services perfonned to zm_plement the reimbuyrsable
' mctivities, Attach g copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hou:s spent on the. aetmtxes and a.ll costs ehargegi. the
coniract is a fixed pnee, report the dates wheh seivices were perfon.ned andntemxze
costs for those services, .

4 leed Afigets 866 qupment E

. Report the pu:cehase price paid. fox; fixed. asaets and équipment (meludmg computers) _

. necessary to implement the reimbursable activities. The purchase pnee includes taxes, - -.
delivery costs, and installation GOFTQ Iftl;e fixed agset or, equlpment is alsp used for .
purposes other thai the réimbursabls acfivifies, oily the pirb-rita portion of the. pu.tehase
price-ustd to mplemeﬁt the rexmburﬂable Betivities can be:claimed. - . e

woeh P

5, Trs,vel "

Report the name of the e:g.ployee travehn,g for the pu.r,pooe of the IBmeUISBble aetmtles S

Include the date of ‘ttRVﬁI,' destination: point;, the spemﬁe re:mbursab] 8. aeuwty requiring
travel, and related travel expenses reimbursed to thé emplovée in compliancs with. ti:e
ruleg of the loeal jurisdiction. Report employee travel time according to the rules of cost
elemént Al, Saianes and Beneﬁts for'sach api:hcable rembm'sa'ble aeﬁch

B. Indu'eetGogRaie e ”j_

Indirect costs are costs thai have been meurred for common or Jomt purposes These eosrl:s
. benefit more than one cost obJecuve and eannot be readﬂy 1den1:|ﬁed w1th 8 parbeula:r ﬁnnl oost
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obJect:ve mthnut effort disproportionats to the resu]ts ach:eved. After ditect costs have bean
determined and assigned to other activities, as appropriate, indirect costs are those remaining to
be allocated to benefited-cost abjectives. A cost miy not be allocated as an indirect cost if any
other cost inourred for the same purpose, in like mrcumstanccs, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs ongmahng in esich’ deparl:ment or agency of the
governmental unit carrymg out state mandated programs, and (b) the costs of central- .
governmental services dxsmbuted through the centra] service cost allocahon plen and not
otherwise treated as direct costs.

Community colleges have the option of using; (1) a federally approved rate. tmhzmg the cost
accounting principles from the Office of Management and Budget Ciroular A-21, "Cost
Principles of Educational Instifutions"; (2) the rate calculated on State Conu-nller's Form: FAM-
29C; or (3) & 7% indirest” cost rate S

VL RECORD RETENTION

Pursuant to Government Code section 17558.5, subd.wmmn (a), a mmbmamant olmm for actual

costs filed by a local ageney or school district pursuant to this chapter! is sitbject to thie initiation

of an avdit by the Cotroller fio later thin three yeais after the date that the actual reimbitsement’

claim is filed of ‘16t amended, Whichever is 1ter. However, if no funds are &ppropriated orng

payment is made to a claimarit’ for the program- for the fiscal year for which ths.claim is‘fled, the

time for the Controller to initists: an.avdit shall comnience to run from the date of initial payrent-

of the claim. In any case, an audit shall be completed not later than two-yeers after the date that -

the audit is commenced, All documents used to support the reimbursabls, saetivities, as described '
in Bection IV, must be retained during the period subject to audit, If an gudit has been' mitta:ted .
by the Cofitrolier dirring the period subjedt to audlt the retenﬁon penod is extended unhl the '

ultimats resnhthon of any aud1t ﬁndmga ‘ :

VIL OFFSEITING REVENUES AND RE]M:BURBEMENTS

Any offsets the claimant experiences in the same program as a result of tha same'statutea of-
executive orders found to contain the mandate shall be deducted from. the costs clau;;ed. In
. addition, reimbursement for this mandate from any source, mcludmg but not limited to, service

"~ foes collested, fedéral funds ead dther states funda shall be identified ind deductsd from this
claim. -

VIIL STATE CONTROLLER’S CLuM:ING msm HeTIoNg.

Pursuant to Government Code gection 17558; m:hdlmlon {b);thie Guntrnller shaﬂ maua cla.u:nmg :
mstruchnns for each mandate that requires state reimbursement not later than 60 days afier
receiving the adopted parametars & and gmdehnes ﬁ'om the Commxssmn, to asgist local agencies
and school distriots it clai sed, The 'msia'utahons ﬂhﬂ]lba
denved Emm

Pursua.ntto Gﬁvemment Cude peghon 17561 sqbdmmon (d)(l) 1s imit
instructions ghall constifite & notice of the right of the locel 2 Agencies and achool dmtncta o file
reimbursement claJmB based upon paranietars aud gmdelmes adopted by the Gommlasmn.

!-’, .

! This rofers to Tiﬁé i, divi;ioﬁ 4, pﬁﬂ: 7, chapter 4 of the Govei'nﬂ'lént dode.
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IX. REMEDIES BEFORE THE COMMISSION

Upen request of & local agency or school district, the Commission shall review the claiming
instructicns issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, Ifthe
Commission determines that the claiming instructions do not conform to the parameters and
. guidelines, the Commission shall direct the Controller to modify the claiming instructicns and
the Controller shall modify the claiming instructions to conform to-the parameters and guidelines
a8 directed by the Commission. ' ' '

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), end California Code of Regulations, title 2, section 1183.2,
X.  LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basia for the parameters and guidelines, The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commiesion.
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Original List Data:

i Updated:
.rfnt D_ate:
Clalm Number,

Issue:

6/16/2003
§/21/2007
10/08/2007
02-TC-24

Reporting Improper Governmental Activitles

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission maliing list Is continuously updated as requesis are received to Include or remove any party or person
A current maliing fist ls provided with commission correspondsnice, and a copy of the cument malling
list is avallable upan raquest et any time. Except as provided otherwise by commisslon rule, when & party or Infarastad
party flles any written materlal with the commlsglén conceining a claim, it shall simultaneously sene a copy of tha written
material on the partlas and interasted pariles to the clalm idantlﬁad on the malling list provided by the commission, (Cal.
Code Regs., tit. 2, §1181.2.)

on the malling list.

Malling Information: Notice of edopted SOD

Malling Llist

Mr. Jm Spano
State Controlier's Office (B-08) Tel:  (©78) 323-5849
Division of Audits )
300 Capitol Mall, Sulte 518 Fax: (916) 327-0B32
Secramento, CA 85814
Mis. Linda C. 1. Simllck .
8an Juen Unified School District Tel:  (916) B71-7110
3738 Walnut Awanus .
P O Box 477 Fax:  (918) B71-7704
chaal, CA EB5808-0477

Mr. Robar Miyashiro
Education Mandated Cost Natwork Tal: {818) 448-7517
1121 L Street, Sults 1080
Sacramento, CA 85814 Fax:  (018)446-2011
Nis. Hamﬁf Barkschat
Mandate Resource Senices - Tel: _(918) 727-1350 |
Bi58 Elhom B, 8807 — T " . R | -B16).727-4380 . ____ ..
Secramento, CA 85842 " Fax:  (91B) 727-1734
Ms. Sendy Reynolds .
Reynolds Consulting Graup, lnc Tel:  (251) 303-3034 '
P.0. Box 894058 ' S
Temecula, CA D2588 Fax:  (851) 303-8807
Mr. Arthur Palkowftz
San Diego Unlfied School District

Tal: B18) 728-7785
Offics of Resource Devslopment &1e)
4100 Normal Street, Room 3208 Fex:  (B18) 725-7584

San Dlego, CA 82103-B383

Page: 1

139




_IVTrStB\ﬁSmIthu SR
rﬁft?i’“Ente‘?ﬁﬂs'e‘i‘a‘.

DY
r

Stew,s "l‘nlcl' ;‘ h . HE .-_'1'.{53-6
3323 Watt Avenue #281 Tal: - (B16) 2154435
Sacramento, CA 85821 Fax: (918) §72-0873
Mr. Sieve Shields
Shields Consuiting Group, Inc. Tel: (916) 464-7310 B
1536 36th Strest I
Sacramento, CA 95818 Fax: (916) 454-7312
Ms. Beth Hunter B
Centration Inc. : Tel, (B86) 4812821
B570 Utica Avenue, Sulte 100 - .
Rancho Cucemongs, CA B1730 Fax: (B65) 481-2882
Wis. Caral BIngham ‘
Callfomnie’ Dépertment of Education (E-08) Tel:  (918) 324-4726
Flscal Poilcy Divslon . '
1430 N Strest, Suite 5602 Fax:  (218) 318-0116
Sacramento, CA B5814 -
.. J
Mir. Enk Skinner
Chancelior's Office (G-01)
1102 Q Streat, Sulte 300 Fax; (018) 323-8245
Sacramente, CA £5814-8549
"Mr. Thomas J. Donner Claimant
Santa Mohlea Community Colisge District Tel:  (310) 4344201
1800 Plco Bivd, ,
Santa Monica, CA 980405-1628 Fex:  (310) 4348200
T, David £. Scrbner
3840 Rosin Court, Suite 180 - i .
Sacramento, CA B5834 Fexz  (P16) 922-2719 .
Mr, Joe Romboid
11130 Sun Center Drive, Sulte 100 . . .
Rencho Comdova, CA 856870 Fax: (BBB) 4B7-8441
—r. David Cichella _ _
CelifoitiléSctidal Managsifient Group Tell  (308) 834-0558
1411 E Strast .
Tracy, CA 85378 Fex:  (209) 834-0087

j‘ﬁage: 2
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T Ms.,Ginny Bummels

State Controller's Office {B-08) e (e18) 32 10268
Dhvsion of Accounting & Reporting ’ . :

3301 C Street, Sulte 500 : Fex:  (918) 323-8527

.'Eimanto. CA 05816

Ms. Jeannie Oropaza _ ,
Dapartment of Finance (A-15) Tob  (918) 4450328

Education Systems Unlt ' :
816 L Strest, 7th Floor ' . . Fax: ' (918) 323-2530
Sacramento, CA 26814 . . o

Mea, Susan Geanacou

Department of Finance (A-15) Tl (916) 445-3274
916 L Streat, Sults 1190 o
Sacramento, CA 95814 , | Fax:  (B18).324-4B88
Wr. J. Bradiey Burgess
Publlc Resource Management Group Tel:  (16) 8774233
1380 Leed Hill Boulevard, Sulte #108 st P
Rasswlle, CA B58E1 S Fex: (816) 677-2283

M. Floyg Shimomura

State Personnel Board (£-08) ' : - | Tel:
801 Capltol Mall, Room 150 )
Sacremento, CA 95814 . ' ' Fax: - (B16)853-1028
- _.(QTFTFateman — : — Claimant Repressntative
BixTen & Assoclates o - ’ ' rae R
; : : Tel: B18) 565-81
3841 North Fresway Bhwd., Sults 170 . ° (B18) 868104
Sacremaento, CA B5834 A . . Fax: (916) 584-8103

Page: 3
141 -




DECLARATION OF SERVICE BY MAITL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and T am over the age of 18 years, and not a | .
party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814,

October 9, 2007, I served the:

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
Reporting Improper Governmental Activities, 02-TC-24 -
Education' Code Sections 4411044114, end 87160-87164

Statutes 2000, Chapter 531, Statutes 2001, Chapter 159,
_ Statutes 2001, Chapter 416, Statutes 2002, Chapter 81

San Juan Unified School District and Sante Monica Community
College District, Clm.mants

By placing a true copy tharaof in an envelope add:esaed to:

Mr. Keith B, Petersen Ms. Ginny Brummels

SixTen and Asaomaies . State Controller’s Office .
3841 North Freewify Bivd., Suite 170Division of Accounting & Reporting
Sacramento, CA 95834 - ' 3301 C Street, Suite 500

Sacramento, CA 95816
State Agencies and Interested Parties (See attached meiling list);

| end by sealing and depositing said envelope in the United States. mml at Sacramento, i
‘Cahfomta, w1th postage thereon fully psud. '

I declare under panalty of perjury under the laws of the State of California that the foregumg
is true and correct, and that this declaration wes executed on October 9, 2007 at Sacramento,

California. _ —/ﬂ_—\/n Q _

Lorenzd Dhran Jr. *
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+v  GixTen and Associates ™
Mandate Reimbursement Services -

" KEITH B. PETERSEN, MPA, JD, Presldent
E-Meil: Kbpsixien @aol.com

Ban Diego ' : : . ©  Bacramento
5262 Balboa Avenue, Suite 900 . 8841 North Freaway Bivd., Sulte 170
Ban Disgo, CA 82117 . s . Sauramentn. CA BEB34
Telephona: (858) 514-BE05 R ' . , . Talephone: (916) 565-8104
Fax: {858) 514-8845 ' ) : Fax: (918) 664-6103

October 24, 2007

Paula Higashi, Executive Director
Commigsion on State Mandates
U.S. Bank Plaza Building .

980 Ninth Street, Suite 300
Sacramento, California 85814

Re: Test Claim 02-TC-24

San:Juah Unified School District and Santa Momca Communlty Cellege District
Proposed Parameters and Gmdelmes
eporting Improper-Governmenta =

Dear Ms. Higashi:

| have recaived the Commission’'s Draft Parameters and Guidelines transmitted on
October 9, 2007, WIth the Statement of Dec:snon, to whlch I respond on behalf of the
fest claimants

Three relmbureable ectlvrtles are enumerated derived from Educatlon Code section.
87164, subdiwsmns (c) (1) (c) (2), and (f)

Subdivision (c) (1) was added as subdivieion (c) by: Chapter 416 Statutes of 2001 and

is thus effective Janunry 1 2002 -not 2003 ae indicated in: the proposed parameters
and guudehnes o

Subdmsuon (c) (2)was edded by Chapter 81, Statutes of 2002, and.ls thus eﬁechve
January 1, 2003, as correctly |nd|cated in the proposed paramsters and guidelines.

Subdivision (f) was added Chapter 418, Statutes of 2001, and is thus éffective January.
1, 2002, as correctly indicated in the proposed pnrametere and guldelmes

2, Reasonable Methods of Complying (1183 12 [b) iZ)] .

. None prope_s_eft;
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Paula.Higashl, Executive Dirsctor 2 - - ‘ OGtBEEI' 24, 2007

3. . Reasonable Reimbursement Method (1183.12 (b) (3)) - .

The test claimant does not believe the costs incurred for the approved acfivities are
sufficiently related to any workload unlt (for example, number of complaints) which

could support a reasonable statewide reimbursement method for a significant part of
the mandate. :

4.  Revenues and Reimbursements (1183.12 (b) (4))

Thers are no dedicéted state or federal funds approhriate_d for this mandate. There ars
no known non-local agency funds dedicated to this mandate, Thers are no college
district general purposé funds appropriated for this mandate. There is ho fee authority

«

to offset costs of this program.
5.  Offsefting Savings (1183.12 (b) (5

Offsetting savings are a question of law determined by.the test claim adjudication
pursuant to Government Code section 17556. The Commission did not identify any
offsetting savings for any of the activities approved for reimbursement.

Objections to Content
PART V. REIMBURSABLE ACTIVITIES : | .

For the record and preservation of appeal rights, the test claimant objects tothe.. .-
bollerplate language regarding source documents, contemporaneous-documents and
corroborating evidence. It is a standard of general application without.independent
statutory or regulatory basis. 1t is a standard which generally exceeds the
documeritation methods utilized in the usiial course of business for local agencies-and
the standard required for substantiation of the use of, or application for;-other state
funds by local agencies. It is a standard imposed retroactively upon-claimants without
prior noticé.  These and other ebjections were made before by local agency
representatives in previous Commiission procsedings.  Notwithstanding, the standard
has been adopted by the Commission as bolierplate for parameters and guidelines. -.
Unless there is soms interest by the Commission to revisit these issues, the parameters
and guidelines can proceed since the boilerplate is consistent-with past Commission
decisions: g - . R R

PARTV. ~ CLAIMPREPARATION AND: SUBMISSION .
Re: B. |ndirect Cost Rates
For the record and preservation of appeal rights, the test clalmar)t quacts to the -
boilerpiate language regarding the community college choice of indirect cost rate - .
_calculations, specifically, the Controller's FAM-29C methodology. It Is a standard of
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Paula Higashi, Executive Director 3 - October 24, 2007

. general appllcatlon without independent statutory or regulatory basis.- ltis a
methodology which excludes other reasonable aliocations of direct and indirect costs
contrary to other state accounting procedures and generally accepted accountlng .
principles. It is a standard imposed retroactively upon claimants without prior notice.
These and other objections have been made before by local agency representatives in
previos Commission proceédings. ‘Notwithstanding, the standard has béen adopted
by the Commission as boilerplate for parameters and guidalines. Unless thera is some
interast by the Commilgsion. to revisit these-issues, the parameters and guidelines can_
proceed since the boilerplate is consistent with past Commission decisions.

PART Vl RECORD RETENTION

Far the record and preservation-of appeal nghts the test claimant objects to:the
language regardirig the documetitation retention requirements. The Commission
requires the claimants, as a condition of reimbursement, to retain claim documentation.
until the State Controller's statute of limitation for audit expires. Government Code
. Section 17558.5 provides no specific date for the termination of the documentation
requirement. It is conditioned on subsequent mdependent actlons by the state, that is,
appropriations for mandate reimbursement, and subséguent independent acts by the
Controller, that is, payment of a claim. There is no factual relationship betwéen:the
content and integrity of the claim and the date of payment. Therefore, at the time-the:
. claim is filed, the claimant has no method to determine the documentation retention :
period, contrary.to the purpose of the statute and these parameters and guidelines. It is.
a standard- lmposed retroactively upon claimants without prior | notice. Thess and cther
objec:tlone have been made befdre by local agency representatives in.previous.
Commtssmn prooeedlnge Not\mthstandmg, the standard has-been adopted.by the
Comm:ssion as boilerplats for, parameters and guidelines. Unless thereis some
interest by the. Commission to revisit these issues, the paramieters and guidelines can
proceed-since the bmlerplate is oonsistent with past Cofimission deoielons

CERTIFICATION

| hereby declare,-under penalty of-perjury under the laws of the State of Callfomla that

the information in'this’ document’isitrue and correct to-the best of my own knowledge or
information or balief. ' . .

Sincerely,

Ksith B. Petéisen

. C: Per COSM Distribution List Attached
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ON OF SERVIC

Re: TestClaim02-TC-24  Reporting Improper Governmental Activit .
San Juan Unified School District and Santa Monica Community College District
| declare: |

| am employed in the office of SixTen and Associates, which is the.

appointed representative of the above named claimants. | am 18 years of
age‘or older and not a‘party to the entitled matter. My business address i is
3841 North Freeway Bivd, Suite 170, Sacfamento, CA-95834. :

On the date indicated below, | served the attached letter dated October 24, .
2007, to Paula Higashi, Executive Director, Commission on State .
Mandates, to the Commlssmn mailing list dated 10/1 9/07 for thls test clalm
and to -

Paula ngasht Executive Director
Commission on State. Mandates
980 Ninth Street, Suite 300
Sacr-amanto-,-:'-‘GA 95’814 ’

ﬁ{ u.s. MKIL.Iamfamiliarwlththe businéss O FACSIMILE TRANSMISSION: On" the

' practice at SixTen and Associates for the + date.. below _from facssimi:a machine
collection’ and ‘procéssing of numbar: (858) . 514-864 parsonally
coitespondance “for -malling with the transmitted to the above-namad person(s)-
Untted States. Postal , Service.  In to the facsimiie number(s) shoWn abova, |
accordance. with, that practice, pursiiant Bto Eatlriﬂomia Rul:smof t?ourt
conespondanceplacad in the Internal mail 2003-200 @ copy.of the above-
collection” system” at SixTen ard described - document(s) was(were)

" Assoclates is deposited with the Unitad transmitted by facsimile transmission and
States Postal Service that same day inthe tha . ;“'5“5'“‘55"%[: mwaa Teported . B8
ordlnary course of buainess complete and without efror.

il QO - .A'copy-of the transmission report issued
o OTHER SERVICE | caused “such )
anvelopa(s) 1o be dalivated t6 the office of SR l;%mergr:fn:fmslglnr;l%;nachlne ls aftached o .
the addresses(s) listad above by: e e
Q PERSONAL SERVICE: By causing a true

(Describe}

copy of the above-described documant(s)
to be hand deiivarad to the ofﬁca(s) of the
addressea(s) N

| declare undar penalty of perjury under the laws of the State of Catrfomua that the
foragoing is true and correct and that this declaration was executed on October 24, 2007,
at Sacramento, California.

J7?46n R.%%le/
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Original List Data: 8/18/2003 Malling information: Notice of adopted 50D
Updated: 8/21/2007

rint Date: 10/08/2007. . . Maliing List
Cialm Number: 02-TC-24 :
lssus; . Reporting Improper Govemmental Activtles

TO ALL PARTIES AND INTERESTED PARTIES:

. Each commission malling it Is continuously updated s requasts are recelved te Include or remove any party or person..
on the malllng list. A current maliing llat ls provided with commission corespondencs, and a copy of the current malling
list ls avallebls upon request at-any time. Except as provided otherwlse by commission ruls, when a party or Interested
party fles any writtan matarial with the commission conceming a ciaim, it shall simultaneously sens a capy of the written
material on the parties and Interested parties to the claim identified on the malling Iist provided by the commisglon, (Gal
Code Rags., tit. 2, §1181.2.) .

Mr. Jim Spano

State Controller's Office (B-08) _ Tel:  (916) 323-5848
Divislon of Audits ) . .

300 Capito Mall, Sulte 518 . Fex:  (p18) 327-0B32

Secramente, CA 35814

Me, Linda G, T. Simlick

San Juan Unified School District -~ Tel:  (916) 871-7110
© 3738 Walnut Avenue '
PO Box 477 Fax: - (918) 871-7704
chael, CA 85808-0477 _ o

“"Mr. Robert Miyashiro
Education Mandated Cost Netwark

Tal: (B18) 448-7517
1121 L Streat, Sulte 1080

Sacramento, CA 85814 . Fax: .(B16) 446-2011

Ms. Hammeet Barkschat - ,

Mandate Rasource Sendces . i - Tak - _(916) 727_1 aB0- v

5325 Elkhom Biwd, #307 ' : : : '
~ Sacramento, CA 85842 . o .Fax:  (91B) 727-1734

Wis. Sandy Reynolds

Reynolds Consulting Group, Inc.
P.Q. Box 824058

Termacula, CA. B2588 - Fax:  (951) 303-6807

Tel:  (B51)303-3034 -

Mt. Arthur Palkowitz
San Dlego Unlfied School District
Office of Resource Devslopment

4100 Nomel Strest, Room 3208 . Fﬁx: (618) 725-7554
San Diego, CA 092103-8383 -

Tel:  (B18) 725-7785

Pege: 1
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“Mr: Blee SmIt ..

prisss; Ing;”

CE

Steve Smith:Entéi S \ e
- (18) 21 ‘
3323 Watt Avenus #261 | (B16) 2164435 © |
Sacramento, CA 85821 : Fax: (816) 872-0B73
T, Gteve Shislds

Shields Censulting Group, ins.

Tl (91B)454-7310
1636 36th Streat |

Sacramento, CA 85818 . Fax: (916) 454-7312
Wia, Beth Hunter .
Gantration, Inc. Tel:  (888)481-2621
8570 Utica Avenus, Sulte 100 .

Rancho Cucamonga, CA 91730 ’ Fa: (B86) 481-2882

W8, carol B.lﬁgh’a'm

Callfornia Departmant of Education (E-08) Tel: - (3%6) 3244728
Fiscal Policy Divsion

1430 N Strest, Suite 5602 - : Fex: (916) 319.6113
Sacramento, CA 95814 ' !

™r. £k SKInner -

Californla Community Colleges Tal: (918) 322-4005 -

Chancellor's Office {G-01} ‘

1102‘0 Strest, Sulte 300 Fax; - {P18) 323-8245

Sacramento, CA 95814-8548 -

‘Mr. 1nomas J. Donnar Ciaimant _ .
Santa Maonica-Community College Diatrict ' Tal: (310} 4344201

1800 Plzo Biwd,

Santa Menlca, CA B0405-1628 Fex: (310) 434-8200

"Mir. Davd E., Scrbner
Seribnar.Consulting Group, Inc.

3840 Rosln Court, Suite 190 )
Sacramento, CA 85834 ~ - ' Fax: (918) 9222718

—

Tal: {916) 822-2838

“Mr. Jos Rombold
Scheol Innovations & Advocacy

11130 Sun Center Driva, Sulta 100
Rencho Cordova, CA BEE70 ) , Fax: (B88) 487-8441

Tet  (818)885:5116"

Wir. Dawvd Cichella } , ‘
. Callfornla School Management Group - Tel:  (209) B34-0558

1111 E Strest _
Trecy, CA B5376 Fax:  (208) B34-0087

age. 2 .
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T HerGinny Brummsals

Stata Controller's Office (B-0B) . Teb - (918) 324-0258
Divislon of Accounting & Reporting

01 C Strest, Sulta 500 _ Fax: (B16) 323-6627

"nento. CA 85818

Ma. Jeannie Cropaza
Department of Finance (A-16) _ : Tel: . (918) 445-0328
Education Systams Unit . ' _
916 L Strest, 7th Floor Fax:  (818) 323-B630

Sacramento, CA 25814

Ms. Susan Gasnacou

Department of Finance (A-15) Tel  (818) 445-3274
815 L Btrest, Sulte 1120

- Smcramento, CA 85814 Fax: (B816) 324-48B8

Mr. J. Brediey Burgess

Publiz Resource Menagement Group Tel: (918) 6774233
1380 Lead Hill Boulavard, Suite #108
Rosavlla, CA 85861 o Fax: (B18) 677-2283

Mr. Fioyd Shimomura

~ State Personnel Board (E-08) Tal:
801 Caplta! Mal!, Room 150
Sacramento, CA 86814 . Fax: (B16) 653-1028
- gimatarsen _ Claimant Represantative
SixTen & Assoclates Tal: (918) 585-6104
3841 North Freeway Biwl., Sulta 170
Sacramento, CA 85824 : Fex: (B16) 564-8103

Fage: 3
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‘BTATE 0;= CALIFORNIA ‘ l . . ) ’ ARNOLD BCHWARZENEGRER, Gavemnor

COMMISSION ON STATE MANDATES -~ o EEITC
g80 NINTH BTREET, SUITE 300 - XHIB
BACRAMENTC, CA BBB14

PH g16) 323-3662
FA 4450278
Een. minfo@osm.ca.gov
© July 14, 2008
. Mr, I(mﬁ Petersen o - Ms/ Gumy Brummels
*  SixTen and Associates State Controller’s Office _
" 3841 North Fresway Blvd., Suite 170 Division of Accounting & Reporting
Sacramento, CA 95834 : . 3301 C Street, Suite 500

Sacramento, CA 95816
And Interested Parties and Affected State Agencies (See Enclosed Mailing Lisi)

RE: Draft Staff Analysis and Revised Draft Parameters and Guidelines
Reporting Improper Governmental Activities, 02-TC- 24
Education Code Section 87164 '
Stafutes 2001, Chapter 416, Statutes 2002, Chapter 81
‘Santa Monica Community College District, Claimant -

Dear Mr, Petersen and Ms. Brummels:

The draft staff analysis and revised draft paremeters end gmdelmes are encloged for your review
and comment. :

. Written Comments

Any party or interested person may file written comments on the draft staff analysis and revised

draft parameters and guidelines by August 4, 2008. You are advised that comments filed with

the Commission are required to be simultaneously served on the other interested parties on the

mailing list, and to be accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2)) If

you would like to request an extension of time to file comments, pleasa refer to section 1183.01,
. subdmsxon (e)(1), of the Commission’s regulatmnu

Hearmg

The proposed parameters and gtudelmes are set far hea.nng on September 26 2008 The ﬁnal o
staff analysis will be issued on or about September 12, 2008 Please let us know in advance if
you or a representative of your agency will testify at the hearing, and if other witnesses will
appear. If you would like to request postponemcnt of the hearing; please refer to sec’non

* 1183.01, subdivision (¢)(2), of the Commission’s regulatlons

Please contact Nancy Pat’ton at (916) 323-3562 if you have any questmns

AULA HIGAS
Executive Direct

‘_l Enclosures .
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Heering: September 26, 2008

. Jumandates/02-TC-24/PsGis/toc

ITEM

'DRAFT STAFF ANALYSIS

REVISED DRA.FT PARAMETERS AND GUIDEL]NES

Educatmn Code Sections 871 64

Statutes 2001 Chapter 416
Statutes 2002 Chapter 81

Reporting Improper Governmental Activities (02—TC-24)
Santa Monica Community College District, Claimant .

EXECUTIVE SU'MMARY
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Heering; Septomber 26, 2008 .
L mmdabes/DZ-TC-Zd-lPaGs/DEA

ITEM

DRAI"T STAFF ANALYSIS
REVISED DRAFT PARAMETERS AND GU]DEL]NES

Educatton Code Sectlons 87164

Statutes 2601, Chapter 416
Statutes 2002, Chepter 81

Repornng Improper Governmental Activities (02-TC-24)
Santa Monice Community College D1str10t, Claiimant

EXECU'-I‘IVE SUMMARY

.....

' On September 27, 2007 the Commission edopted 8 Statement of Deoxslon on this test claim filed
by Sati Juan Uniﬂed School Digtrict and Santa Monica Comitiunity College Distriot on
Educatioti Code sections 44110 — 44114 and 87160 87164. These statutes addréss the -
procedines used to protsst kmdergarten through 12% gradé (K-12) afid community college
employees and applicants’ for employment from employeea, officers, or administratots who
intentionally engage in acts of repnsal, or coercion against.an employee or applicant for

. employment who has dmolosed xmpropor govemmental activity of the. employer.-

- KfaK-120r oommumty oo]lege employed or epphoant for employment is stibject 1o acts of
reprisal for dmclosmg improper govemmental activities, the test claim statutes allow the
employee or:applicant for employment to file & complaisit with Iocal law enforcernent agencies.
People that have been fotnd to have ehgaged in fetalintory or coercive activities ars siitject to
civil and criminal labilities, and punitive damages. Commitmity collsge employecs anhd
. applicants for employment are provided the additional protection of being aliowed to file their -

complaint with the State Personne] Board, which then muet oonduot 2 heanng or mveatlgehon to
. investigate. atid r&medy these oomplemts R ;

' The Commission fourid that the ple.m language of Eduoatton Code seottong 441 10 441 14 does.
not legally of priictically compel K-12.school districts to engage ini any state-mandated activities,

. and thus, these statutes do not constitute a state-mandated program suhjeot to article X[II B
section 6 of the Cahforma Constitution.

However, in régard to community college employeee end apphoents for employﬂaont, the
Commission found that Education Code section 87164, subdivision (f) as added by Statutes
2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and emended by Statutes 2002,
chapter 81, impose the following reimbursable state-mandated activities upon community
college districts when an employee or applicant for employment files a complaint with the State

Personnel Board alleging retaliation, acts of reprisal, or similar improper eots prohzblted by
Educetton Code seotton 87163: -

Draft Staﬂ'Analysm and P's & G's
Reparhng Intpraper Governmental Acttvities (02-TC-24)
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. Begmmng January 1, 2003, fullly comply with the rules ofpractlce and prucadure of the
* Stats Personnel Board, set forth in California Code of Regulations, title 2, - .
sections 56~57.4. This includes serving the employes or applicant for employment and
the State Personnel Board with a written response to the epplicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producmg documeénts during mvashgahons or hearings (Ed Code 6 87164,
subd, (c)(1), e added and amended by Stats. 2002,ch. 81

. Begmmng January 1, 2003 pay for all costs mssociated with the State Personnel Board
hearing regarding & complaint filed by ani-employee or apphcant for employment (Ed.
Code, § 87164, subd. (c)(2), es added and amended by Stats, 2002, ch. 81).

® Beginning January 1, 2002, if the State Personnel Bosrd ﬁnds that 8 supervisor,
community college administrator, or pyblic school & pgyer hes violated Education Code
section 87163, to make an entry into that individual’s officia] personnel file by placinga
copy of the State. Personnel Bnard's decision in that mdmdual 8 official personnel file
(Ed. Code, § 87164, subd. (f), as nddad by Stats. 2001 ch. 416)

Dmcusslnn

- On October 9, 2007, tbe adopted Statement of Decision and drafc parameters and gmdehnes were
issued for the costs ingurred beginning January 1, 2003, for the reimbursable activities found i in .
Education Cods section 87164, subdivision (¢)(1) and (2), and begmmng January 1, 2003, for the
reimbursable activities found in Education Code section 87164, Bubdwlsmn 0.

On October 24, 2007; claimant filed ‘Gotnments on staff’s: dmﬂ"parametere and. gmdehnas :
Claimant objects to the dectiption in the parameter ad gnidslines of the reimbursable activitios .
found in Education Code section 87164, subdivision (c)(1) as bagxnnmg on Januaery 1, 2003.

Claimant argues that sqbdxwmon (c)(1) was added as subdividion (c) in. 2001 and thus was

effective January 1, 2002, In addition, claimant objects to the bmlarplate langua.ge regarding

source documentation standards, indirect cost rate language, and recurd retention reqmrements

and requests a-responss to these obj ections.

0b ection o t 8 de.s'crintion of the reimbur.s'gble aaﬂviﬁes

P
--a

. The adopted Statament of Decmmn ‘addresses the bagmnmg of the re:mbursament period for _the

mendated achvities found in Bducation Code section 87164, subdivision (c)(1) (formerly™
subdivision (c)) This Continisgion found that sibdivision (6)(1); as added by Statutes 2002,
chapter 81, impoaes state»-mandated actwmas bagmmng onil EnuAry 1, 2003, a8 ata;t.ed /in the draft
parameters and guidelines.

In addifion, the Statement of Decxswn in Reporﬂng Improper Govemmenral Aatrvttie.s'
(02-TC-24) is fingl, and the Cormmss:on doas not have Jldelctan to recorisider or amend the
Statement of Demsu:orl.J . - . K

! Claimant did not fequest reconsideration of the decision puraua.ut to Govemment Code section
17559 or challenge the decision in court, :

a DraftStafEAnalysmandP‘s&G'
Reparﬂng Improper Governmental Activities (02-TC-24)-
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: . Objections to ;'bailémlaré " language in sections IV, V, and VI of the parameters and guidelines
Within claimant’s objections to the boilerplate language, claimant states, “Unless there is some

. interest by the Commission to revisit these issues, the parameters and guldelmes can proceed
since the boilerplate is consistent with past demsmns ”

~ Staff does not suggest any changes to the boxlarplaie lenguage at this time. In add.tton, thereiza.

- -". pending request from the State Controllet's Office to amend the boﬂsrplate 1anguage Staff -
recommends that al! discussions about parameters and guldalmes ‘boilerplate ocour when the
State Controller's Office rsquest is c:onmdered. '

Staff Recommendatlon

Staff recommends that the Commxssmn adopt the proposed parametsrl and guldeh.nas as
modified by staff, beginning on page 11.

Staff also recommends that the Commission authorize staff to make non-substanbvs technical
-correchons to the parameters and guidelines followmg the hearmg

Draft Staff Ana.lysls and P's & G's
Reporting Improper Gavernmenral Activities (02-TC-24)
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| STAFF ANALYSIS
Claimant

Santa Monica Commumty Coliaga Dmtnct
Chronology

- .06/05/03 . Test Claim (02-TC-24) ﬁled by San Juan Unified School sttnct and Santa '
LT " Momca Commumty College District '

09/27/'07' = Commmsmn hears test clzum and adopts Statement of Dec.mmn

10/09/07 Statement of Decision, Draft Parameters and ‘Guidelines (02- TC-24) issued
10)'24/07 Claimant submits comments on Draft Parameters and Gwdehnes

07/08/08 Dratft staff analysis and draft parnmete_rs and guidelines issusd

Background .
ummary of the Mande Tomme

On September 27, 2007, the Commission adopted a Statement of Decision on this test claim filed
by San Juan Unified School District and Santa Monica Community College District on
‘Education Code sections 44110 — 44114 and 87160 87164. These statutes address the
procedures used to protect kindergarten through 12® grade (K-12) and community college
employees and apphcanta for employment from employees, officers, or administrators who
intentionally engege in acts of reprisal, or coercion against an employee or applicant for
employment who has disclosed improper governmental activity of the employer.

If a K-12 or community college employee or epplicant for employment is subjsct to acts of

reprisal for disclosing improper governmentsl activities, the test claim statutes allow the

employee or applicant for employment to file & complaint with local law enforcement agencies.

People that have been found to have engaged in retaliatory or coercive activities are subject to

_ civil and criminal libilities, and punitive damages. Community college employees and :
applicants for employmerit are provided the additional protection of beitig allowed to file their

- complaint with the State Personnel Board; which then must conduct a hearmg or mveshganon to
investigate and remedy these complaints, -

The Commission found that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,

‘and thus, thege statutes do not constitute a state-mendated program subject to article XII B,
section 6 of the Californie Cunahtuhon. , -

. However, in regard to community college empioyees a.nd applicants for employment, the _
Commission found that Education Code section 87164, subdivision (f) as added by Stetutes
2001, chapter 416, and subdivision (¢)(1) end (c)(2), as added and amended by Statutes 2002,
chapter 81, impose the following reimbursable state-mendated activities upon community
college districts when an employee or epplicant for employment files & complaint with the State -
. Personnel Board alleging retaliation, acts of reprisal, or sn:mlar mproper acts proh:bxted by _
Education Code secuon 87163 '

Draft Staff Annlym and P's & G's
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_ . Begmmng January 1, 2003 fully eomply with the rules of practice and proeedure of the
: " State Personnel Board, set forth in Californie Code of Regulations, title 2, '
. sections 56—57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s -
- complaint addressing the allegations, and responding to investigations or attending
hearings, and prodicing dociuments during investigations or hearings (Ed. Code; § 87164,
subd. (e)(l), as added and amended by Stats. 2002, ch. 81), = :

g Begmnmg I Enuary 1 2003, pay for all costs aggociated with the State Personnel Board
hearing regarding a complamt filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2), s added and amended by Stats. 2002 ch. 81)

e Beginning January 1, 2002, if the State Personnel Board finds that a eupervwor,
community college admmlstrator, or public school employer hes violated Education Code
section 87163, to make an entry into that individual's official personnel file by placing a
copy of the State Personne! Board’s decision in that individual's official personnel file

‘ CEd Code, § 87164, subd. (f), es added by Stats. 2001, ch. 416).

Proeedur Beaclcground : _ T N

On October9, 2007 the adnpted Staternent of Decision and: draﬁpammeters and guidelines were
issued for the costs incurred beéginning January 1, 2003, for the reimburseble activities found in
Education Code seeﬁon 87164, subdivision (¢)(1) and (2), a8 added and emended by

Statutes 2002, chapter 81; and beginning Jamuary 1, 2002, for the reimbuirsable activities fourid
in Bducation Code section 87164, subdivision (f), as added by’ Statutes 2001, chapter 416. 2

. Claimant comments-on the proposed parameteis and goidélines

On.October 24, 2007, claimant Santa Momea Commumty College Dxetnct filed eomments on
staff’ s proposed perameters and gmdehnes ,

-~

Obj ection to the desengtlon of the reu:nbmsable aetmﬁe

With respect to the description of the relmbm'sable actmtles. specifically for the relmbursable
., activities found in Educationi Code section 87164 subdivigjon (c)(1), claimant argues, .
_ “{s]ubdivision (c)(1) was added as subdivision (c) by Chapter 416, Statutes of 2001, ‘and is thus

effective January 1, 2002 not 2003, as indicated in the proposed pammeters and gmdelmes v
(Original emphaexs) e T

. Objections to *boilerplate” langunge in sections IV, V, end VI of the parameters and ggdehne

Claimant objects to the boilerplate language regarding source documentation standards, indirect
" cost rate language, and record retention requirements, and request a response to these objectiona; -
Regarding source doeumentatmn le.nguage, claimant states the followmg '

For the record and preservation of appea.l rights, the test claimant objects to the
 boilezplate lenguage regarding source documents, contémporaneous documents-

- 2 Bxhibit A.
}Exhibit B,

. 4Id: atp.l.

" Dreft Staff Analysis and P’s & G's-
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and corroborating evidence, It is a standard of general application without : '
independent statutory or regulatory basis. It is a standard which generally .
exceeds the documentation methods utilized in the usual course of business for '
local agencies end the standard required for substantiation of the use of, or
apphcahon for, other state funds by local agencies. It is a standard imposed -
retroactively upon claimants without pnor notice. These and other obj cctmns
were made before by local agency representatives in previous Commission -
proceedings. Notwithstanding, the standard has been edopted by the Commission
as bmlcrplaic for parameters and guidelines, Unless there is some intérest by the
commission to revisit these issues, the parameters and guidelines can proceed
since the boiler plats is consistent with peist decisions. 5

Similar arguments are raised abouit the indirect ccst rate Ianguagc and record retention
reqmrements

| Discussion

Obiection to the description of the reimbursable activities

Education Code ssction 87164, subdivision (¢)(1), es added and amended by Statutes 2002,
chapter 81, requires that a State Personnel Bosard hearing regarding a written complaint by a
community college employeé or, applivant for employmient alleging repiisal or retaliation for
disclosing improper governmental: activity to “be conducted in accordance with ... the rules of
practice and procedure of the State Pétsonnel Board.” These rules of prachce #nd procedure, set
forth by Califorriia Code of Regiilations, title 2, sections 56<57.4, Tequire community college ‘
districts to coupcrata fully with the State Personn.el Board execirtive officer or mvcshgatnr L .
during an investigation or be sub_]ect to chsmphnnry action for impeding the investigation.® In '
addition, Staté Persoinel Board investigators are given the authotity to afiministér oaths,
subpoenas, and require the attendance of witnesses and the production of booki or papefs; and
cause witness depositions pursuant to Government Code section 18671, If the State Personnel
Board jnitiates an informal hearing, rather than an investigation; each named respohident to the
complaint i is rcqturcd to serve on the compla.mmg apphcant and file with the Statc Perﬂdtmel
During the mformal heanng the adm:mst‘atwc law Judgc ccnductmg the hamng shail ‘have full
. awthority to question witrnieases, inspect deciiments, visit state fucilities in furtherance of the -
" “Hearing, and otherwise conduct the hearing in a manner and to the degree heor she deams
: appropnate

As aTesult, the Statement of Decision in Reporting Impraper Governmental Activitz’es
x (02-TC-24), on page 27, concludes: - - - -

SId atp.2- 3,. _
6 California Code of Regulatmns, title 2, section 56.3, Reglster 2006 No 10 (Ma:ch 10, 2006)

7 Ibid. Government Code section 18678 provides that a failure to appear and testify orto
produce books or papers pursuant to a State Personnel Board subpoena issued pursuant to State
Personnel Board regulations constitutes & misdemeanor.

8 California Cods chegulauons title 2, section 56.4, Register 2006, No. 10 (March 10, 2005)

~ Draft Staff Analysw and P's & G's
Reporting Improper Gavemmemal Activities {02-TC-24) .
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L thﬂ.t Educatmn Code section- 87164 subdivision (f), as added by Statutes 2{}01
. chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by
. Statutes 2002, chapter 81, constitutes a reimbursable statemandated program on
commimity colleges within the meaning of article XIII B, secfion 6 of the -
Califoria Constitution, and governmert.Code section 17514, for the following
specific new activities wheén’an-employse or epphcant fer employment filesa
-eomplamt w1th the State Personnel Boardt C St

Beginning Janumy 1 2003 ﬁ.llly pomply with the mles ,of pract:lce and”
progedure of the State Personiié] Board, ‘This includes gerying the
empleyee of appheant for employmem and the State Pe;'gonnel Board wn‘h
B wnttep reeponse ‘to the appl,tcaqt for. emplequnt’a compleint addressmg
the eJJegatmns, and respondmgto mveshgatlons ot attendmg hearmga, and
producing documents dqrmg mvesttgatmps ot heanngs (E'd. Code, §
87164, subd. (c) (1)2 E.mphnsw adde )

_ - 1ested tmy aetmtles beyqnq the aetmt;es approved by the Comimisgion- in :
the Statement of Dee1smn, hewever, ela.tmg,nt argues that’ “[s]ubd.wm;mn (e)(l) was add, q agi
subdivision (c) by chapter 416, Statutes 6f' 2001, and is tﬁus pﬂ’eeﬁve jmumy 1, zooz ot 2003 o

ag indicated in the proposed parameters ane gu.tdehnes." -

The Stitement of Décigioh, on pages 20 through 22, thoreughly addressed thé beginning of: the
reimbursement period for the miandated-activities fourid in Bdubation Code section-87164; -
subdivision (c)(1) (formietly subdtvtmen (o)) The Coimnriission fouhd that forimer: . -

. subdivision (c), as amended by Statutes 2001. ehapter 416, did. not- impose etate-mandated

. activities upon community-college distifots; while subdivision (c)(1), a8 added by Statutes 2002

chapter 81 (off. Jasi, 1, 2003) d1d mnpeae state mendatetl actmtaiee 'I‘he Statement ef Deexmon
states the followmg* :

. EBducation Cods gaction 87164 subdtws:on (c), i e.me;:ded ih 2001 (Stats 2001
¥ ch. 416), eﬁ'ecﬁVe January 1, 2002 prevxde& in relevant pert. .

The State Persennel Board, shall initiate -4 hean.ng or mvesttgahen o
- of a'written domplaint of reptisalior retalintion as prohibited by
_Section 87163 within 10 working days of its submission.; The-.-
. executive officer-ofthe State- ‘Pergormel Boerd stiall complete -
findings of the' hearing or investigation within 60 working days
thereafter and shall-providé.a copy of the findings to the »+
.complaining.employse or-applicant for employment with 2 publlc
school gmployer:and to the appropriste supervisors, administrator, -
.of empl6yer. This hearing shall be. eenducted m aeperdmee wath
" Bection 1867 1.2+0f the Governmient. Gode b

Claimgnts centend thét E&Héaeen Cody dbotion. 84 164 subdmmeh (e) reqtureﬁ

claimants 1’ s{ppeaf "‘,"__ perﬁe‘ a6 in heenﬁgs and mvestlgahons tmt:ated by 1 "

State Pérsoritiol: ‘Bonrd.” Ho évev ef, the plair Ianghiage'of subaivision” (e indicates:
enly thﬂt the State Persennel Boerél shali inttiate & heanng ot mveehgatien ofa

'tt ?E it

. S Byhibit B, p.: L.

.IBF' i .o

et
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- commmity college employee or-applicant for employment’s complaint of
- reprisal, GovernmentCode section 18671.2, which subdivision (c) mcorporatas ; .
by reference, requires that the State Personnel Board be reimbursed for thie entire - -
. cost of hearings conducted by’ the hearing office pursuant to statutes admmistered
* by the-board, or by interagency agreement. Thus, the plain language of -
- Education.Code séction-87164, subdivision (c), as amgnded in 2001, does nat
.. require communily college districes to appear and particévate in State Personnel
. Board hearings or invas’tig atjons.’ Effectiye, August 14, 2002, the State
"Personns] Board ad( ﬁibd Califomia-Code of Regu]atlbns 1itl§'3, séctiotls 56—
57.4, to implernent whistloblower Tawe, mcludmg Educatmn Code sectiofis 87160
~ 87164, Thess regi Intiohis addreks tha érhr:.lpahon of commumty college
districis in the Stafe. .P’er%onnbl Bgiird hearitig arid ifivestigations procédies,
hoWevet, these regﬂahonﬁ haVs tiot ben pled by claimsimts, Threfors, the -
Comm.ussmn inkes ng mdepaﬁdant ﬁn'ﬁ:.ngs on the :eguiatmns '

Education Code. section 87164 was a.mended a ain in 2002 replaclng
suﬁlfivbian (c) with sd{:divisiam (&)1} and (cj ) “These amentdments ¥
qﬂ'eéﬂpg.fannaip: 1, 2003 Bduca,ﬁoﬂ Cods spchbn 7164, subdwiaanc)(l),
adds to subdivisicn (c) ths latiguage that the heanng shall be condiicted ih
accordance w11:h “the rules of practiés and ‘procedure 6f theStite Personnel
. Board." Therules of prachca and prbcedure are et forth by-California Code of
Regulations, title 2, &éctions: 56:57.4, .which mplament whistleblower laws,-
including Bducatien Goda sections 8716087164, The, Stats Personnel Board
regulations’ prav:de thiat: commumty eollege districts are raqmred to cooperate
fully with the State Pcrsunnal Board: exw:rhve officer-or mveshgstor durihg an - .
investigition or be-mibjest to disciplinary action for impedingithe investigation. ' '
The regulations provxde that investigators shall have authority to adminigter oaths,
subpgena and require the attendanog of vmnaaPes and the producuon of books or
papers, and cause witness deposthiohs puriviarit t5 Government [éodq sebtion - .
18671. ‘If the State Personnel Board uutates an inforrtial hisating, rathér than an |
investigationyeath named responden‘e to the complaint is required to serve on the
complaining applicant and file withths Stete Personnsl Board & -written resporige -+ - -
to the complaint addressifig:the. alegations contsined in-he comiplaint. During. .
-the informal heafing'thé admmistrauveiaw ]udge (ATL) ‘conducting the: heanng
shall have full atrthority to quesuan mtnesses, inspect decumetts, visit state
facilities in furtherancs of the'hiséring) ‘and otherwise cofidictths heatingina
manner and-te'thé degfés his o she deems appropnata As wresult; Education

FI

. Code sectioi-87164; subdtvision: (c) (1) as added by Statutes 2002, shapter-81,

requires cowimuiiity college distriots; beginning ot January 1;2003 0 ully
comply with the rules of practice and procediite of the Stite Pérsonsnel Board.
This inolydes serving the empleyee or applicant for lgymant\and the. S’ﬁﬂtﬁ
Personnsl Bodrd yi :i 8.1 wriften fesporise to the l;om;?y,t a&g‘l; ss;ng':gne
allagai;}lqps contmned tﬁeram for h,garmgs, and respon a)

. attending hpan;;gq, and pro! ducmg élocpments dum;g mvephgahons or heannga
" Claimants farther contend that Education Code section 87164, subdivision (c), as

amended.in 2001, requires community college districts to reimburse the State -
Personnel Board fur all of the costs essociated vnth its hearings. Educatlon Code

ST - ' DraftStaff Analysisand P's & G's
R " . Reporting Improper Governmental Activities (02-TC-24)
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' se::tmn 87164 subdwmmn (c) provides that the heanng shall be conducted in
accordznce with Government Code section 18671. 2,  which states that the State
" Personnel Board shall be reimbuirsed for the entire cost of hearings conducted by
the hearing office and that the State Personnel Bogrd “may. bill appropriate state
 agencies for the costs incurred in oonductmg heerings involving employees of
those state agencies.” However; because community college districts are not
“gtate’ agenmes,” and cbmmumty college employees and apphcants for .
.. employment are nof employees of “state agencies,” the State Personinel Bodird -

" does not have stamfory authiority to bill comimiunity college districts, under the
2001 statita. Thiis, pursudnt to the . plain language of Education Code section
87164; sibdivision (c); as ariended in 2001, g commuriity college dwtrict is riot
required to reimburse tke Statg Peisoiinel Board; for all of thé costs. of State
Personnel Boird hearltigs résulfing from a complaint brought by an emplayee |
or applican'tfaf employmeﬂt H:ith that cammunu:v callege disirict -

_ subd.wwmn (c)(Z), whlch speclﬁcally prnwdes

' NaMith.s'tanding ;S'aatx'on 18671,2 of the Govéinment: Coda gl
‘of the Gosts assGoiated with hearings of the State Persorine] Board
- shall be cherged directly to the' community college district that
. amploys the gomplaining employee, or with whom the :
complaining applicant for employment hes filsd his or her
employment application. [Emphﬂsm added.] -

: Thus, the Commmsmn ﬁnds that pursuant to the plain languagg. nf Educauon
Code section 871 64, subdmswn (c)(2), eﬂecﬁve January 1, 2003, 8 com:mmxty
~ college district i raqulred to pay for all costs associated with a Stete Personnel
;. Board: ‘hedring as g fegult of comlalmnts ﬁled by empléyées 6r apphcantﬂ for
. emp”loyment withtbn commmiiy vollége district. (Emphasw added:)’

Thus, for the reasons discussed i in the Staterhent of Decision the rmmbmsement penod for thz
reimbursable activities found in Education Code section 87164 subdwmon (c)(l) begms on

~ January 1, 2003 s stated in the draft pa.ramaters and guldeh.nea
" The Commlssmn'l Stafemmt of Dedision‘is final sitice the clairant d1d not request

reconsideration of the decision pursuant to Govérnment Code ssction 17559 or challenge the
decision in court, Thus, the Commmsmn does not have Junsdmtmn to change 1t3 pnor final

_ decmmn

Summary of Mandate

This gection of the parameters and guidelines has been amended to clarify the findings of the
Statement of Decision and to apecify the title and sections of the California Code of Regulatmns

that set forth the rules of practlca and procedure of the State Personnel Board.

Period of ﬁeimbursement

Language regarding estimated claims in this section of the paremeters and guidelines has also
been stricken in the proposed parameters and guidelines. On February 16, 2008, Statutes 2008,

.chepter 6 (ABX3 ) became effective and repealed the authority for ehgxble cla:mants to file and
. be paid for eshmated reimbursement claims, -

Draft Staff Analysis and P’s & G’
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N In addmon, thm gection’ of the paramieters and gmdehnes haa been emended to speolfy the

beginning of the reimbursement periods for the reimbursable activities mposed by Eduoenon , .
Code section 87164; subdivwmns (©)(1), (¢)(2), and (f). . :
Objections to Iate language in sections IV..¥. and V1o the ameter.s' and ideli es

' . 'Clalmant objeets to the boilerplate language regardmg source documentaﬁon standards, md:rect
cost rate language, and record retention requirements; and requests & response to thess
objections. Rega.rmng source documentation langua.ge claunnnt gtates the follomng

For the record-and préservation of eppeal rights, the test claimant objects to the
boilerplate’ langua,ge regatding source documents, corttemporaneous documents
and corroborating’ evidence. It is & standdrd of general applicdtion without
independent statirtory or regu.latory basm It is & standard which generally,
exceeds the documentation’ me‘ﬂmds utillzod in the usual:courss of biisiness for
local agencies and the stanidard required for substentiation of the usé of, of'.
application for, othér state funds by local agencies, It is-a standard meosed
retroactively upon claimants without prior notice. These and other ob]ectlons -

" were made before.by locdl:agency répresentativis in prévious Commission

. proceedings. Not\mthstendmg, the standard hns been adopted by the Commmslon

es boilerplate for parameters and gmdohnes

Sxmﬂar argmnenta are ra.tsed about the indirect cost rato language and record retentlon
requuements '

With respect to these objections, claimant further atated the followng Unle.s'.s* rhere is some :
interest by the C’ommi.s‘si'on to revisit these issues, the P arameters.and guidelines can proceed _ .
since the bollerplate is aom-i.s'teﬂt With past decistons. . (Emphasis edded.) :

Staff does not suggest any. ohanges to the boﬂexplate language gt tb1s fime, Thete is also a-
pending request from the State Controller 5 Office to amend the boﬂarplate language. Staff
recommends that all discussions about pa:amoters and guidelines bo:.lerplai:e ocour when the
State Confrollor s Office request is oonmdered. : -

Staff Recommendation

- Staff reoommonds thatthe Com:mssmn adopt the proposed parameters and gmdelmes s
modified by staff, beginning on page 11

Staff also recommends that the Commission authorize staff to meke non-substanove techmea.l
corrections to the perameters and gmdelmes followmg the hearing,

10 Bchibit B, p2
M. atp 2-3.
12Hnd
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o | REVISED DRAFT PARAMETERS AND GU]])ELINES
o Educauon Code Sectlon 87164

 Statittes 2001, Chapter 416
. Statutes 2002, Chapter 81

Repartmg Impraper Governmental Acnvme.s', 2-TC-24
Sante Monica Community College District, Claimant

I SUMMARY. OF THE MANDATE
On Septsmber. 27, 2007, the Commqs;nnlon Stata Mancﬁo;p (Commxssmn) adopted & Statement

of Decision on this'test’ cla:m Hied by Senta Méfilea ChMimintty ¢ ollsge Dminct on Education
Code sections 87160 — 87164 “"’.‘hesé'sta ted Aildvens the procediirss wised to proi: ity
college ef plb /ees and Applicants. : emplovees, officérs, or administritors

va .. who ante; Jokalan: : “"iﬁ Aots | Of -- nr coerc Olf i

si* ﬂm‘o‘ea orahca.nt or
B rhul,; T : L .

emlo en{ he hid disclosed ... Dt 20 amme

. Begmnmg iT anuary 1 "2003 fully oomply with the rules of prar.‘.uce an& procadura of tha

" Stéte Persontiel Bodrd, sét Turth ifi-Califor#ia‘Cods of Regulations, tifled, -

. sections 56'= 57.4. This inchides servirg the siiployes or-applicant fof employmen't and
' the.State Personnel Board w1th 8 written rbeponise o the apphcant for. employmant’
complamt addrepmng the- allegmons, andrespondmg to investigations or attending :
heanggs and producmg o 13 dunng ;nveahgatons or hegrmgs (.Ed. Code. § 87164
subd, (c)(1), ag added and. amanded by Stata. 2002. ch.. 8.

. Begmmng Seritsty i ; 9003, ‘pey Tof all costs assctiated withithe State Petscrinel Board
‘hearing iégarding a corﬁplaﬂt filéd b¥ an emiployee-or applicant for- enipiloyment (Bd

.‘ . Code, § 87164, subd. (c)(2), as added and gmendedl_nz Stats, 2002, ch, 81).
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. cla:med

-»  Begimning January 1, 2002, if thé State Personnel Board finds that a supervisor,
community college adm:mstrawr. or-public,schoo] employer has violated Education Code
section 87163, to make en entry into that mdmdual’s official personnel file by placing a
copy of the State Personnel Board's decisiof in that individual’s official personne] file
(Bd. Code, § 87164, subd, (D). as added b}[ St_s._@, 2001, ch, 41§1 :
II. ELIGIBLE CLA.IMANTS S

- Any commumty college dwtnct, which inours’ mcreaaed costs as aresult of thxa mandate is
_ eligible fo clait reimbursement. O

III. PERIOD OF REIM:BURSEMENT

Govemnment Cods section 17557, subdivision (), states thiaf & tést clsim shall'be submitted or or

before June 30 following a given fiscal yeer to eatabhsh ahgﬂ:xhty for that ﬁscal year. The test
claim was filed on Juge %, 2003, esablishi .f-?l.l

B 1 ] DU arf::a.n qﬂ'é‘bﬁ f.l iﬁ
bdl isions (c) (1) and (&) 2 ‘arg m‘rsabeonbr'ai’tei‘ﬁh" V" 200 Edhimﬁo" 5&e

ot it Al
 costs shall b8 sikEkits
claiming mstruchens

If the total cosrté Jfor a Hyveti ﬁbcal year do ot exceed $1 000 nd relmbursbment shall be allowed '
excapt g off wedby Gov  Cotle’ éecﬁ 17564 ’ :

visic (d)g P( 'alllulmms‘ reim tusément of_mmalﬁscal yaar
d Eo e Sta:te Cont'oller Withisi iz@ clays’ofthh issuan’ae dite far thé

: ! W i Y

. To be el:gxble fdr miandat d costvremburssment foreny ﬁscal year, Dnly actua'l CoBtS may b .
- Ak ctual r;-ostsﬂgre those'nosta ac'tua]ly dutred to implethient the hatitated astvitiea, © -
' Actual costs ) ﬁﬁb i_;acee.ble and SUpRGHSd By ‘idhis discurients that ghowthe validity of siich
coats, wheil they Were intiirred, And their relatonship i the feimbursabls activities.” A sourde-
document is'a document created at or, near the same time theactual cost was incurred for the |
event or activity in: quesﬁon. Source: dn;sum.an;ts may include, but are not: H.m.ltsd to am_ployec
time records-or time 10ga, mg;n—m sheets, i invoices, and receipts, - G

e

Evidence cotmboratmg the 8ourcs docmments ey mc.ludg;‘ bt 18 ‘ot hn}itEd 18, woﬂcaheats cost
allocation fepoHs (syqtahn getieraied), pirchass orfers, oo acta.r figendas, knid declarationa, :
Déclarations ftist inclivdé . cerhﬂpahon ot dec’laratmn statipi o1 cafﬁfy (] dec’lara) e
penalty of perjury under the laws of the Btets of Chliforis thaf fhe*fotegotmgs ts arid correct,”
and must further.comply with the requirements. of Code of Civil Proceduse section 2013.5.
Evldenca oorroboraﬁng the sourc@ documenta may mclude data releVant 1o the relmbursabla

¢ !__- -
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actwmes otherwlse in comphance with local staia, and federal govamment requirements,
However, corroboratmg documents cannot be substituted for source documants

The claimant i3 only allowed to claim and be reimbursed for increased costs for reimbursable
‘activities identified below. Increased cost is limited to the cost of en acuwty that tha claumant is
requu‘ad to incur a8 aresult of the mendats, .

- Foreach ehg1ble cla:mant, the following actmtles are rexmbursable when an employ_ee or
 -spplicant for emp_logem ﬁles & comnhant w1th thie State Personnal Boa.rd alleggg retahatmn, o
b n N . t) C '

acts of rgpnsal, or similar §

. Begmmng January 1, 2003, fully comply with the ruleg of practlce and procedure of the
. State Personnel Board, set forth in California Code of Re _g1_1_1_1:mn5 title 2,
sectioiia 56 —.57:4, This inslides serving:the employea or applicant for employment and
the Stéts Personnel Board with & written responss to the applicant for employment's
complaint addressing the allegations, and résponding to inveitigations or attending
heatings, and prodicing documents daring irivestigations or hearmgs (Bd. Code § 87164,
subd. (c)(1).as added and amended by Stats. 2002, ch. 81). :

Begmnmg Jar anuary 1, 2003, pey for ell costs associated with the Statafbrsonnal Board
hearitig regarding & complaint filed by an employee ot gpplicant for employment (Ed.
- #Cods; § 87164, subd. (c)(2), as added and amenided by Stats. 2002, ch. 81). .

Begmmngx January 1 2002 if the Sta‘te Personne! Board finds-that s supervisor, o
commmw college & ""strator, of public-§6hoal émployer Las violated Education Code
section 87163 o maka i efifry into that individual’s officil personnel fils by placing a
‘copy of the State Personnel Board's decision in that individual’s official personnel file
(Ed Code, § 87164, subd, (f), as.added by Stats. 2001, ch, 416). .

V. CLAIM PREPARATION AND SUBMISSIDN

Each a;:the follovnng cost elemeuta must bs 1denh.ﬁed for each' rembmsable activity 1denuﬁed
in Sechon IV, Rexmbursable ‘Activities: of this docurhent. Biich claimed reimbimrsable coit must
be supported by solrce dosumentatioh as dsscribed in Section IV, Addmonally, each
reimbursement claiti mustt be’ ﬁled iha ﬂmely menner. * -

A DxrectCostRegnrtmg T S

o

Dn'ect costs- are those costs mcu:rred spaclﬁcally for ths rclmbursable actmtles Tha follomng

' dn'ect costs are eligible for reimbursement.

1, -Salaries. and Benefits -

. Report each amployee miblementmg the re;mbmsable activities by niirie, _]Db
classification, and prodictive ‘héurly rate (total ‘wages and télated béniefits divided by -
productive hours). Describe the specific reimbursable achwues parformed and the hours -
devoted to each reimbursable aohwty performsd. SR L SR :

- 2. Materials. and. Supphes : :
Report the Godt of matena,ls a.nd supphas that hava been c.onaumed or expandad for the

plirpose of the reftnblrsible aetivities. Pirchades shiall be claiied &t the actual piriee
' aftar deductmg dmcounts rebates, and allownnces recewed by the claumant Supphes
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) thai are mthdrawn from mventory shall be charged on an appropnate and recogruzed
. method of costmg, conamtenﬂy apphed

-3, Contracted Services -

Report the name of the contractor and services pérformed to implement the reimbursable
activities, Attach a copy of the contract to the'claiin. If the contractor bills for time apd
materials, report the numiber of hours spent c on the activmes and all éosts charged, If the

* contract i8 4 fixed: pnce, répot the dates When services were performad and itemize all - -
costs for those sefvices.

4. Fixed Asssts and Eqmpment

Report the pm-cha.ae prite'paid for fixed assets and eqmpment (‘mcludmg computers) .-
necessary to :mplement the reimbursable activities, The pmohase pnca includes texes,
dthery ‘costs, and installation costs. If the fixed asset or eqiipmentis-also uged for
purpoaes ‘othét than the reimbursable activities, only the pro-reta portion of the purchase
price used to 1mplement the ra:mbursable EBﬁVltlBB can be claimed. ,

5. Travel .

Report the name of the employae traVehng for tha purpose of the reinibiirsable’ activities..
Include the date of ravel, destination point, the ‘specifi¢ réiniburseble activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. quort employee travel time, accord.mg to the ritlés of cost
element A 1 Salanes and Benefits, for each apphcablﬂ rembmbable activity.

'B. I.nd:rect gt R

Indirect costs are costs that'have. been mcun‘eld for common of Jomt purposes. These uusta
benefit more than one cost objective and cannibit-be féad.lly identified withi a particular final cost
objective without.effort disproportionate to the.regults achieved. ‘Aftar direct costs have been
determined and asgigned to ofhér activities, ag appropria,te, md.lract costs are. those remaining 1o
be aliocated to beriefited coiff dbjectives. A cost may not be allocated a5 an mchre.ct cost if any .
other cost inourred for the game purpose, in liks circumstances, has baen clmmad a8 & direct cost,

Indirect costs include:; (a) the derect costs originating in each department or agency of the
govemmental }mlt cmymg out state mandated programs, and (b) the cogts of cefifral
governitienital servicas distributed through the Gentral sarwce cost allocanon plan andmt
otherwise treated as direct costs.

Community colleges have the option of using: (1) & federally approved Tits, ulahzmg the cost
+ accounting principlesfrom the' Offive of Management, and Budget: Circular.A-21; "Cost .,

- Principles of BdutHtional Institutions"; (2) the rate calculaied Ol;l State Cunt'qlle:‘s Form FAM
29G; ar«(3) & 7% indirect cogt rate, . SR

VL. RECORDRETENTION. . - * =~ -. ¢ .7 = 0

Pursuant to Govemmant Code section 17 558, 5, subd1v131on (a). B ram}?ursamant :c1iim for actual
costs; filed by:a local agency or, schoo), distyict pursuant to this chapter.. is subject.to the injtiation
of an aueht by the Qpnimller nq latgr than th;ee years aﬂe.r the da;ca that the actual reimbursement

B Th:.s refers to T1tle 2, dmsmn 4, part ‘7 chnpter 4ofthe Govarnment Code

Yo fe
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claim is filed or last amanded, wmchavar is later. However, 1f no ﬁmds are appropnaied Or no
peyment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audif shall commerice to run from the date of initial payment
of the claim. ‘In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, 2s described
" in Section [V, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audxt, tbe retention penod is extended until the
ultlmate resolution of any audit findings. - 3

VIL. OFFSETTING REVENUES AND REII\IBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive ordets found: to contaifi'the mandate shall be deddcted from the costs claimed. In
addition, reimbursement for this mandate from any source, mcludmg but not limited to, service -
fees collected, federal funds and other state funds, shall be identified and deducted ﬁ'om this
claim.

"VIIL STATE CONTROLLER’S CLAIMING INSTRUCTIONS

- Pursuant to Government Code sestion 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed, The claiming instructions shall be
derivéd from the test claim decision and the parameters and guidelines adopted by the
Comnussmn '

Pursuant to Government Code sectlon 17561 subdivision (d)(1), issuance of the claiming
 instructions shall constitute & notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

. Upon request of a local agency or schoo) district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for

- reimburssment of mandated costs pursuant to-Government Code section 17571, Ifthe

. Conimission determines that:the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controlter to modify the claiming instructions and '

the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

_ In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2,

LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES -

The Statement of Decision is Iegally binding on all parties and provides the legal and factual = -
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of‘ Decision, is on file thh the Commission, -
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