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West Kem Community College District, Claimant 

EXECUTIVE SUMMARY 

This test claim addresses the Community College Extended Opportunity Progi-ams and Services 
program (EOPS). In 1969, Senate Bill No. (SB) 164 added Article 8 to the Education Code 
establishing EOPS to "encourage local community colleges to establish and implement programs 
to identify those students affected by language, social, and economic handicaps, to increase the 
number of eligible EOPS students served, and to assist those students to achieve their 
educational objectives and goals, including, but not limited to, obtaining job skills, occupational 
certificates, or associate degrees, and transferring to four-year institutions." (Ed. Code, § 
69640. 1

) . . . . 

The community college districts (districts) are encouraged to participate in EOPS by both 
legislative intent l~guage and state (and potentially federal) funding that is provided specifically 
for EOPS. In excharige for state funding, the district generally must meet minimum standards · 
that are specified in the test claim statutes and executive orders. 2 . 

1 All statutory references are to the California Education Code, unless otherwise specified. 
2 The regulations and Guidelines pied are collectively referred to as the test claim executive 
orders. Staff assumes, arguendo, th_e Guidelines are executive orders because "they constitute a 
plan for implementation and administration of the EOPS program, and are administered by the 
State Community Colleges Chancellor, who serves at the pleasure of the Govemor."2 : . . 
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EOPS provides academic and financial support to community college students whose 
educational and socioeconomic backgrounds might otherwise prevent them from successfully 
attending college. Services are specifically designed for at-risk students and their special needs. 
Counseling contacts are required and a Student Educational Plan is developed for each student to 
assist the student in achieving their individual goals. Today, approximately 107,000 community 
college students are served by EOPS annually. The appropriation in the.2007-2008 state budget 
for EOPS was $106.78 million (Prop 98 state funds - local assistance) while the districts 
contributed $22. 7 million to the program. 

Many of the test claim statutes and executive orders require districts to perform a number of 
activities. However, the requirement to perform those activities is triggered by a district's 
decision to establish an EOPS program and to request and accept state funding for that program 
and therefore,.those activities are not state-mandated activities. More specifically, pursuant to 
sections 69649 and 69650, the decisions to establish Extended Opportunities Programs or 
Extended Opportunities Services are discretionary decisions of the district, which must be · 
approved by the Board of Governors of the California Community Colleges (BOG). Similarly, if 
the districts decide to establish an EOPS program, they also make a discretionary decision 
regarding whether to apply to the BOG for a state grant to fund all or·a portion of the costs of 
establishing and operating an EOPS program. (Ed. Code, § 69652.) Because the districts are not 
compelled to establish an EOPS program or to accept EOPS funding, the activities required by 
the test claim statutes are not state-mandated and thus are not reimbursable. 

With regard to Education Code section 69656; California Code of Regulations, title 5, sections 
56200, 56201, 56202, 56204, 56220, 56222, 56224, 56226, 56252, 56292; and the EOPS 
Implementing Guidelines (Guidelines), staff finds that these sections do not require districts to 
perform any activities because: 

• Education Code section 69656 states the intent of the Legislature for the California State 
University (CSU) and the University of California (UC) to provide fee waivers for 
admissions applications for EOPS transfer students who provide waiver forms signed by 
a community college EOPS director and, by its plain language, requires no specific 
action on the part of districts or community college. 

• California Code of Regulations, title 5, sections 56220-56226 relate to student eligibility 
and responsibility and do not require districts to perform any activities. 

• California Code of Regulations, title 5, section 56252 is a statement of purpose for EOPS 
financial aid and does not require districts to perform any activities. 

• California Code of Regulations, title 5, section 56292 states that the Chancellor may 
adjust allocations to correct for an over or under allocation or utilization ofEOPS funds, 
but does not require any district to perform any activities. · 

• The Gui-delines are permissive, and use the modifier "should" throughout. Moreover, 
. even if any required activities were imposed on the districts by the Guidelines, they 
· would be requirements of an ongoing elective program which the districts participate in 

on a voluntary basis and thus would not be state-mandated activities.3 

3 Staff notes that Guidelines page 40, interpreting California Code of Regulations, title 5, section 
56252, requires the EOPS program to notify the college's financial aid office when EOPS 
students receive book services. However, this is of no consequence since it is a downstream 
activity required as a condition of participation in an ongoing elective program. 
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CONCLUSION 

Staff concludes that the test claim should be denied because the test claim statutes and executive 
orders do not require the community colleges to perform any state-mandated activities and thus 
do not impose a state-mandated program on community college districts because: 

l. Downstream activities delineated by Education Code sections 69640, 69641, 69641.5, 
69643, 69648, 69649, 69652, and 69655, as added or amended by the test claim statutes, 
California Code of Regulations, title 5, sections 56206, 56208, 56210, 56230, 56232, 
56234,56236,56238,56254,56256,56258,56260,56262,56264,56270,56272,56274, 
56276, 56278, 56280, 56290, 56293, 56295, 56296, 56298 are requirements of an 
ongoing elective program which the districts participate in on a voluntary basis and thus 
are not state-mandated activities. 

2. Education Code Section 69656, California Code of Regulations, title 5, sections 56200, 
56201; 56202, 56204, 56220, 56222, 56224, 56226, 56540, 56252, 56292 and the 
Guidelines do not require districts to perform any activities and, even if they did, they 
would be requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus would not be state-mandated activities. 

Recommendation 

Staff recommends that the Commission adopt this staff analysis to deny the test claim. 
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STAFF ANALYSIS 

Claimant 

West Kem Community College District 

Chronology 

06/13/03 

06/27/03 

07125/03 

07/29/03 

08/21/03 

08/28/03 

09/11/03 

09/17/03 

11107/03 

02/09/04 

03/04/04 

03/11/04 

04/23/04 

06/09/04 

07/06/04 

01/08/07 

05/15/08. 

05/12/09 

05120109 

West Kem Community College District filed test claim with the Commission on 
State Mandates ("Commission")4 

Commission staff issued completeness review letter and ·requested comments 
from state agencies · 

Department of Finance (DOF) requested a 45-day extension for filing comments 

The Commission grantedDOF's request for an extension to September 8, 2003 to 
file comments on test claim · 

California Community Colleges (CCC) requested an extension to 
October 11, 2003 to file comments 

The Commission granted CCC's request for an extension to October 11, 2003 to 
file comments on test claim 

DOF requested an additional 30-day extention to file comments 

The Commission granted DOF an extension to October 13, 2003 to file comments 
on test claim 

The Commission extended the due date for state agencies to file comments on test 
claim to February 7, 2004 · 

DOF submitted comments on the test claim 

Claimant submitted a response to DbF's comments on the test claim 

CCC submitted comments on the test claim 

Claimant submitted a response to CCC's comments on the test claim 

DOF submitted comments on the claimant's response 

Claimant submitted a response to DOF's June 9, 2003 comments on claimant's 
response 

Claimant submitted a supplement to the test claim filing (i.e. the history of Title 5, 
CCR sections at issue in the test claim) 

Claimant submitted a supplement to the test claim filing (i.e. the list ofregisters 
and relevant section numbers) 

Commission issued draft staff analysis 

Commission staff mailed the regulatory history for Title 5, California Code of 
Regulations, section 56210 under the cover page entitled "Re: Additional 

4 Bas~d on the filing date of June 13, 2003, the potential period of reimbursement for this test 
claim begins on July 1, 2001. 
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06102109 

Background 

Information Requested from California Community Colleges Chancellor's 
Office" to the claimant and affected state agencies and interested parties 

Claimant submitted comments on the draft staff analysis 

This test cla.im addresses the Community College Extended Opportunity Programs and Services 
program (EOPS). 

In 1969, SB 164 added Article 8 to the Education Code establishing EOPS.5 Article 8 contains · 
all of the code sections pied in this test claim. The intent of the Legislature in establishing EOPS 
was to "encourage local community colleges to establish and implement programs to identify 
those students affected by language, social, and economic handicaps, to increase the number of 
eligible EOPS students served, and to assist those students to achieve their educational objectives 
and goals, including, but not limited, to, obtaining job skills, occupational certificates, or 
associate degrees, and transferring to four-year institutions." (Ed. Code, § 69640.) 

The community college districts (districts) are encouraged to participate in EOPS by both 
legislative intent language and state (and potentially federal) funding that is provided specifically 
for EOPS. In exchange for state funding, the district generally must meet minimum standards 

. that are specified in the test claim statutes and executive orders. 6 
. 

EOPS provides academic and financial support to community college students whose 
' educational and socioeconomic backgrounds might otherwise prevent them from successfully 
attending college. Services are specifically designed for at-risk students and their special needs. 
Counseling contacts are required and a Student Educational Plan is developed for each student to 
assist the student in achieving their individual goals. Today, approximately I 07 ,000 community 
college students are served by EOPS annually. The appropriation in the 2007-2008 state budget 
for EOPS was $106.78 million (Prop 98 state funds - local assistance) while the districts 
contributed $22.7 million to the program. 

Importantly, as is reflected throughout the statutory and regulatory framework, the Legislature 
stated its intent that EOPS not be viewed as the only means of providing services to 
nontraditional and disadvantaged students or of meeting student and employee affirmative action 
objectives. (See Ed. Code,§ 69640.) Rather, EOPS is intended as a supplement to the other 
programs and services available to community college students. 

To be eligible for EOPS a student must: 

( 1) Be a resident of California 

(2) Be enrolled full-time when accepted into the ·EOPS program (the EOPS director may 
authorize up to 10% ofEOPS students accepted t.o be enrolled for 9 units). 

(3) Not have completed more than 70 units of degree applicable credit course~ork in any 
combination of post-secondary higher education institutions. 

(4) . Qualify to receive a Board of Governors (BOG) Grant.7 

i Statutes 1969, chapter 1579. 
6 The regulations pied are collectively referred to as the test claim executive orders through~ut 
this analysis. · · 
7 

A BOG Grant is a community college fee waiver provided to California residents who either: 
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The Role of the Board of Governors oftheCalifomia Community Colleges 

The BOG is required to consider adopting regulations which include all of the following 
·objectives: 

(a) · That the EOPS provided by a community college shall include, but not be limited 
to, staff qualified to counsel all EOPS students regarding their individual 

. educational objectives and the specific academic or vocational training program 
necessary to achieve those objectives, and that each EOPS student receives that 
counseling upon his or her initial enrollment in the community college, and at 
least every six months thereafter. 

(b) That in assisting all EOPS students to identify their educational objectives; the 
EOPS provided by a community college identifies those students who want to 
transfer to a four-year institution, and those who have the potential to transfer · 
succes.sfully, and that the EOPS director at each community college disseminates 
the names and addresses of these potential transfer students to admissions staff at 
public universities throughout the state at lell!lt once a year. 

(c) That the EOPS director at each community college shall work with other 
community college staff to encourage all interested BOPS students to enroll in 
existing community college classes designed to develop skills necessary for . 
successful study at a university, inclu~ing, but not limited to, time management, 
research and study skills, classroom note-taking skills, and writing skills, and that 
these classes be developed if they are not already established. (Ed. Code, § 
69641.5.) 

The BOG is required to adopt rules and regulations necessary to implement Education Code 
Chapter 2, Article 8, including rules and regulations which do all of the following: · 

(a) ' Prescribe the procedure by which a district shall identify a student eligible for 
EOPS on the basis of the student's language, social, or economic disadvantages. 

(b) Establish minimum standards for the establishment and conduct ofEOPS. The · 
standards may include, but shall not be limited to, guidelines for all of the 
following: 

( 1) The provision of staffing and program management. 

(2) The establishment of a documentation and data collection system. 

(3) The establishment of an EOPS advisory committee. 

(4) The provision of recruitment and outreach services: 

A. Are recipients or dependants of recipients of: T ANF /CalWORK.s; SSI/SSP 
(Supplemental Security Income/State Supplemental Program); General 
Assistance, the Congressional Medal of Honor or who have certification from the 
California Department of Veterans Affairs or are a dependant of a victim of the 
September 11, 2001 terrorist attack; or, 

B. Have an income (or are a dependant of someone with an income) at or below 
150% of the federal poverty guidelines, ($15,600 for a family of one for 
2009/2010). 
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e. 
(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

The provision of cognitive and noncognitive assessment, advising, and 
orientation services. 

The provision of college registration. 

The provision of basic skills instruction, seminars, and tutorial assistance. 

The provision of counseling and retention serviCes. 

The provision of transfer services. 

The provision of direct aid. 

The establishment of objectives to achieve the goals specified in 
Education Code section 69640, and objectives to· be applied in 
implementing EOPS. · 

(c) Subject to approval of the Chancellor, establish procedures for the review and 
evaluation of the districts' EOPS. 

(d) Require the submission of the reports by districts that will permit the evaluation of 
the program and services offered. (Ed. Code,§ 69648.) 

The BOG is also required to determine the elements of a statewide database for EOPS, pursuant 
to Education Code section 69648, which shall be used for periodic evaluation of the programs 
and services. The data base shall include all information necessary to demonstrate the statewide 
progress towards achieving the program goals identified in section Education Code 69640, and 
program objectives adopted pursuant to section Education Code 69648 including, but not limited 
to, all of the following: 

(I) The annual number of EOPS students and non-EOPS students who complete degree or 
certificate programs, transfer programs, or other programs, as determined by state and · 
local matriculation policies. 

(2) The annual number ofEOPS and non-EOPS students who transfer to institutions which 
award the baccalaureate degree. In implementing this paragraph, the BOG shall work in 
cooperation with the California Postsecondary Education Commission, the President of 
the Univ'ersity of California, the Chancellor of the California State University, and the 

·Association of Independent Colleges and Universities to establish methods for obtaining 
the necessary data. · · . 

(3) The annual number ofEOPS and non-EOPS students completing occupational programs 
who find career employment. In implementing this paragraph, the board of governors 
shall integrate the data collection with existing data collection requirements pertaining to 
vocational education. 

Since January 1987, the BOG has been required to annually report to the Legislature regarding 
the number of students served by community college EOPS and the number of EOPS students 
who achieve their educational objectives. [Ed. Code, § 69655 (b).] 

State Funding of EOPS 

The BOG·is required to review the need for state funds for state financial aid programs, 
including EOPS, and to include an estimate of such need in its budget for each year. (Section 
69654.) The BOG may use up to one percent of the funds appropriated for ,the EOPS program by 
the annual Budget Act to monitor program activities and to conduct the evaluation of EOPS 
offered by districts. (Ed. Code, § 69648.5.) As mentioned above, for budget year 2007-2008, the 
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state provided $106.78 million to community college EOPS programs while the districts 
contributed a combined $22. 7 million to their own EOPS programs. 

Claimant's Position 

Claimant alleges reimbursable state-mandated costs for districts to ''provide certified directors, 
instructors and counselors; to.provide counselors for students; to comply with new minimum 
standards; petition for waivers of minimum standards and staffing requirements; to enter into 
educational plans and mutual responsibility contracts; verify student eligibility and compliance; 
and utilize specific accounting standards and procedures in order to implement the EOPS 
program."s . 

Claimant maintains that even if the· EOPS was originally an optional program, beginning with 
the 1987-1988 academic year Title 5 California Code of Regulations, section 56210 required 
each college to maintain EOPS programs at a minimum level.9 Claimant states that therefore, 
the provisions of Government Code section 17565 apply in this case. Government Code section 
17565 provides that if a school district, at .its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the district for those costs incurred 
after the operative date of the mandate. In further clarification of this issue, claimant states that 
this is more than maintenance of effort and that colleges may not discontinue the program. 10 

Claimant focuses on the "shall maintain" language of Title 5 California Code of Regulations, 
section 56210 in finding a mandate. 

Claimant also argues that districts are practically compelled to provide EOPS because "in order 
to be eligible to receive state funding, the pro~ram shall meet the minimum standards established 
pursuant to subdivision (b) of section 69648." 1 Claimant cites to the Sacramento II and Kern 
cases to support its practical compulsion arguments. 12 

On June 2, 2009, claimant submitted comments on the draft staff analysis. In addition to making 
a number of technical comments, claimant argued that the EOPS Implementing Guidelines 
(Guidelines) are executive orders because '<they constitute a plan for implementation and 
administration of the EOPS program, and are administered by the State Community Colleges 
Chancellor, who serves at the pleasure oftheGovernor."13 Finally, claimant argued that 
community colleges are legally required to participate in EOPS by mandatory provisions in the 
test claim statutes and regulations, citing to Title 5, California Code of Regulations section 
56210, which requires districts to maintain the same dollar level of services supported with non­
EOPS funds as the average for the prior three years. 14 In support of this argument claimant states 

8 Exhibit A, Test Claim, p. 2. 
9 Exhibit C, Claimant's March 4, 2004 response to DOF's comments on the test claim, p. 2. 
10 Exhibit G, Claimant's July 6; 2004 response to DOF's response dated June 9, 2004, pp. 2-3. 

11 Exhibit C, Claimant's March 4, 2004 response to DOF's comments on the test claim, supra, pp. 
2-3, Exhibit C. 
12 Exhibit C, Id., p. 3-6, citing City of Sacramento v. State of California (1990) 50 Cal. 3rd 51 
(Sacramento fl) and Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4th 
727 (Kern). · 
13 Exhibit K, Claimant, comments on the draft staff analysis dated June 2, 2009, p. 2. 

1
• Id, p. 3. 
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that "[t]here is no exception to this provision to allow community colle~es to discontinue their 
EOPS programs, regardless of the alleged initial choice to participate." 5 

Department of Finance's Position 

DOF believes that a district's participation in EOPS is the result of a discretionary action taken 
by the governing board of the district, andtherefore the state laws and regulations at issue in this 
test claim do not impose state-mandated reimbursable activities. 16 Moreover, DOF asserts, "the 
choice of a district to participate in this discretionary program remains discretionary as the 
program's internal requirements change, because the authority to establish a program in statute 
has remained unchanged over time. The claimant therefore could withdraw from the program 
and not be subject to any altered requirements .... " 17 DOF also emphasizes that "funding is 
specifically provided in the annual budget for districtS who apply for funding, which then 
triggers the requirements of the program" and that "activities related to the requirements of the 
voluntary program have a specific fund source dedicated to offset district costs;"18 DOF cites to 
the plain language of sections 69640, 69649 which use the terms "encourage" and "may" 
regarding a district's establishment of an EOPS program. DOF also cites to sections 69652 and 
69653 which DOF says "establish mechanisms that authorize district to apply to the [BOG] for 
funding, rather than requiring them to do so .... " DOF also notes that ifthe BOG denied a 
district's requestto establish an EOPS program, a district would have no legal obligation to 
operate a program. 19 

In support of its argument that the test claim statutes and executive orders do not impose a 
reimbursable mandate, DO)? cites to Kern in whichDOF says "the court found that if a school 
district elects to participate in any underlying voluntary education-related funded program, the 
obligation to comply with the requirements related to that program does not constitute a 
reimbursable state mandate."20 With regard to California Code of Regulations, title 5, section 
56210, DOF" argues that it "applies only to those colleges choosing to operate a program" and 
"nothing prevents a district from discontinuing its program and its associated maintenance of 
effort requirement."21 

· 

California Community Colleges Position · 

CCC states that there are no state-mandated costs because EOPS is voluntary and not 
compulsory.22 Specifically, CCC points out that Education Code section 69640 states legislative 
intent "to encourage local communitjl college districts __ to establish and implement programs . .. 
. "Additionally, CCC ci.tes to Education Code sections 69649 and 64650 regarding the 
establishment of Extended Opportunities Programs (EOP) and Extended Opportunities Services 
(EOS) which both state, in pertinent part that "[t]he governing board of a community college 

15 Ibid. 
16 

Exhibit B, DOF comments on test claim dated F~bruary 9, 2004, p. l. 
17 Ibid. 
18 Exhibit B, DOF, comments on test claim, supra, p. l. 
1
• Id, p. 2. 

20 Exhibit B, DOF, comments on test claim, supra, page 3, citing to Kern, supra, 30 Cal.4th 727. 
21 Exhibit E, DOF's June 9, 2004 comments on claimant's response dated April 23, 2004, p. I. 
72 

Exhibit D, CCC, Chancellor's Office, comments on test claim dated March 11, 2004, p. 2. 
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district mdy, with approval of the [BOG] establish .... " Finally, CCC quotes Education Code 
section 69652 and 69653 regarding state funding for EOPS which state that a district" .. . may 
apply to the [BOG] for an.allowance to meet all or a portion of the cost of establishing and 
operating [EOPS] authorized by the article" and that "applications shall be subject to approval of 
the board." 

According to CCC's analysis, "nothing in the law requires districts to have EOPS; indeed 
approval of the [BOG] is necessary for a district to establish such a program."23 Additionally, 
CCC adds, "nor does the law provide that the entire cost of establishing and operating EOPS will 
be covered, if the district has secured the required approval." CCC also argues that the districts 
are not legally or practically compelled to establish and operate EOPS program and cites to the 
Kern case to support this argument.24 Specifically, CCC states: · 

[t]here are no .fines or penalties or other forms of compulsion if a district does not 
choose to voluntarily establish EOPS and receive state funding for the programs 
and services. If a District chooses to receive EOPS funding, compliance with the 
EOPS statutes and regulations merely amounts to "the cost of compliance with 
conditions of participation in these funded programs."25 

CCC argues that even where districts had EOPS programs in place prior to various 
changes in statute, there are no state-mandated costs.26 In support of this argument CCC 
cites a portion of the Kern decision which says in pertinent part:" .... [t]he circumstance 
that the Legislature has determined that the requirements of an ongoing elective program 
should be modified does not render a local entity's decision whether to continue its 
participation in the modified program any less voluntary."27 

• 

Discussion 

The courts have found that article XIII B; section 6, of the California Constitution recognizes the 
state constitutional restrictions on the powers of local government to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
gove~ental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.'.is A test claim statute or executive order may impose· a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.29 In addition, the required activity or task must be new, constituting a "new pro~ram," or it. 
must create a "higher level of service" over the previously required level of service. 3 

23 Exhibit D, CCC, Chancellor's Office, comments on test claim, supra, page 2. 
24 Ibid, citing to Department of Finance v. Commission on State Mandates [Kern High School 
District, et. Al., Real Parties in Interest] (Kern) (2003) 30 Cal.4th 727, 730. 
25 Id, page 3. 
26 Exhibit D, CCC, Chancellor's Office, Comments of the Test Claim, supra, p. 3. 
27 Id, page 4, citing to Kern, supra, 30 Cal.4th 727, 753-754. 
28 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
29 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
30 San Diego Unified School Dist. v. Commission on State Mandates. (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3'd 
830, 835 (Lucia Mar) . . 
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The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.31 To determine ifthe 
program is new or imposes a higher level of service, the test claim statutes and executive orders 
must be compared with the legal requirements in effect immediately before the enactment,.32 A 
"higher level of service" occurs when the new "requirements were intended to provide an· 
enhanced service to the public."33 Finally, the newly required activity or increased level of 
service must impose costs mandated by the state.34 

· · 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 35 In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "36 

The analysis addresses the following issue: do the test claim statutes and executive orders-require 
community colleges to perform state-mandated activities? 

Issue: Do Education Code sections 69640, 69641, 69641.5, 69643, 69648, 69649, 
69652, 69655 and 69656, as added or amended by the test claim statutes, 
California Code of Regulations, title 5, sections 56200, 56201, 56202, 56204, 
56206,56208,56210,56220,56222,56224,56226,56230,56232,56234,56236, 
56238,56240,56252,56254,56256,56258,56260,56262,56264,56270,56272, 
56274,56276,56278,56280,56290,56292,56293,56295,56296,o~56298,or 
the Guidelines published by the Chancellor of the California Community 
Colleges in January 2002 require community colleges to perform state­
mandated activities? 

Claimant alleges reimbursable state-mandated costs for districts to "provide certified directors, 
instructors and counselors; to provide counselors for students; to comply with new minimum 
standards; petition for waivers of minimum standards and staffing requirements; to enter into 
education plans and mutual responsibility contracts; verify student eligibility and compliance; 
and utilize specific accounting standards and procedures in order to implement the EOPS 
program. "37 

. 

31 
San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
32 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
33 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
34 

County of Fresno v. State of California ( 1991) 53 Cal.3d 482, 48 7; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
35 

Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551 and 17552. 
36 

County of Sonoma, supra,- 84 Cal.App.4th 1265, 1280, citing City of San Jose v .. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
37 Exhibit A, Test Claim, p. 2. 
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Claimant also argues that districts are practically compelled to provide EOPS because "in order 
to receive state funding, the program shall meet the minimum standards established pursuant to 
subdivision (b) of section 69648."38 Claimant cites to the Sacramento II and Kern cases to 
support its practical compulsion arguments.39 

Staff concludes that the test claim should be denied because the test claim statutes and executive 
orders do not require the community colleges to perform any state-mandated activities and thus -
do not impose a state-mandated program on community college districts because: 

• Downstream activities delineated by Education Code sections. 69640, 69641; 69641.5, 
69643, 69648, 69649, 69652, and 69655, as added or amended by the test claim statutes, 
California Code of Regulations, Title 5 sections 56206, 56208, 56210, 56230, 56232, 56234, 
56236,56238,56254,56256,56258,56260,56262,56264,56270,56272,56274,56276, 
56278, 56280, 56290, 56293, 56295, 56296, 56298 are requirements of an ongoing elective 
program which the districts participate in on a voluntary basis and thus are not state­
mandated activities. 

• Education Code section 69656, California Code of Regulations, title 5, sections 56200, 
56201, 56202, 56204, 56220, 56222, 56224, 56226, 56540, 56252, and 56292 and the 
Guidelines do not require districts fo perform any activities and, even if they did, they wouid 
be requirements of an ongoing elective program which the districts participate in on a 
voluntary basis and thus would not be state-mandated-activities.40 

I. Downstream activities delineated by Education Code sections 69640, 69641. 
69641:5, 69643, 69648, 69649, 69652. 69655 and 69656, as added or amended 
by the test claim statutes. California Code of Regulations, title 5, sections 
56206,56208,56210,56230.56232.56234.56236.56238.56254,56256,56258, 
56260,56262.56264.56270,56272,56274,56276,56278,56280.56290.56293. 
56295. 56296. 56298, and Guidelines section 56252 are requirements of an 
ongoing elective program which the districts participate in on a voluntarv 
basis and thus are not state-mandated activities. 

The decision to establish an EOP or EOS is a discretionary decision of the district which must be 
approved by the BOG. There is no requirement in law for establishment of EOPS programs. 
Education Code section 69649 states: 

(a) [t]he governing board of a community college district may, with the approval 
of the board, establish an EOP. Except as provided in subdivision (b), in order to 
be eligible to receive state funding, the program shall meet the minimum 
standards established pursuant to subdivision (b) of section 69648. 

(b) The board of governors may waive any or all of the minimum standards 
established pursuant to subdivision (b) of section 69648 if the board of governors 

38 Exhibit C, Claimant's March 4, 2004 response to DOF's comments on the test claim, supra, 
pp. 2-3. 
39 Id., p. 3-6, citing City of Sacramento v. State of California (1990) 50 Cal. 3rd 51 (Sacramento 
JI) and Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4th 727 (Kern). 

40 Staff notes that Guidelines page 40, interpreting California Code of Regulations, title 5, 
section 56252, requires the EOPS program to notify the college's financial aid office when 
EOPS students receive book services. However, this fact does not change the staff analysis since 
it is a downstream requirement of an elective program. 
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determines that unusual circumstances which merit a waiver exist. (Emphasis 
added.) 

Likewise Education Code section 69650 provides: 

The governing board of a community college district may, with the approval of 
the board, estab.lish EOS. Such services may include? but need not be limited to: 

(a) Loans or grants to meet living costs or a portion thereof. 

(b) Loans or grants to meet the cost of student fees. 

(c} Loans or grants to meet cost of transportation between home and college. 

( d) The provision of scholarships. 

· (e) Work-experience programs. 
. ' ,' 

(f) Job placement programs. (Emphasis added.) 

Similarly, if the districts decide to establish an EOPS program, they may also apply to the 
BOG for a state grant to fund all or a portion of the costs of establishing and operating an 
EOPS program. (Ed. Code,§ 69652.) Education Code section 69652 provides: 

· The governing board of a community college district may apply to the board for 
an allowance to meet all or a portion of the cost of establishing and operating 
EOPS. The application must contain a detailed plan for use of the allowance and 
be submitted iri accordance whh rules and regulations adopted by the BOG. 

The use of funds provided by the state for EOPS is restricted as follows: 

The governing board of a community college district shall not use any funds 
received from the state for the operation and administration of [EOPS] to supplant 
district resources, programs, or services authorized by section 69649 and 69650. 
The governing board may use those funds to meet the matching requirements to 
receive federal funds, or funds granted by nonprofit foundations, designated for 
the same purposes, for EOPS, as defined by section 69641. (Ed. Code, § 69651 )41

• 

· Consistent with the prohibition against supplanting district resources, programs or 
services with EOPS funds, is the requirement that the district must supplement the regular 
educational programs of the district to encourage the enrollment of students handicapped 
by language, social, ·and economic disadvantages, and to facilitate the successful 
completfon of their educational goals and objectives. (Ed. Code,§ 69641.) In.other 
words, EOPS resources, programs and funds are required to supplement the existing 
resources, programs and funds of the district iri order to increase the likelihood that EOPS 
students, who by definition are disadvantaged and less likely to su_cceed in college than 
other students without such assistance, will reach their academic and career goals. It is 
up to each district.to choose whether to establish an EOPS program and take advantage of 
the additional funds provided by the state to meet this important need. 

Activities Required of Districts as a Condition of State Funding 

If a district exercises its discretion to establish EOP and/or EOS and applies for state funding for 
its EOPS program, those decisions trigger a number of planning, funding and expenditure, 

41 See also Califo~i~ Code of Regulations, title 5, section 56210 which was adopted to 
implement the requirements of this section. 
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staffing, student services, financial aid and program evaluation activities .. These activities are 
listed below: 

1. EOPS Plan 
A. A District's submittal of an EOPS Plan is a condition of participation in the EOPS 

program: Districts wishing to participate in EOPS shall submit for approval by the 
Chancellor a plan which conforms to the provisions of California Code of Regulations, 
title 5, Chapter 7 for each coUege within the district which intends to conduct an EOPS 
program. A college plan approved by the Chancellor shall constitute a contract between 
the district which operates the college and the Chancellor. Changes to the program may 
be made only with the prior written approval of the Chancellor. (Cal. Code Regs., tit.5, § 
56270.) Each plan shall contain the following: 

(1) The long-term goals of the EOPS program in supporting the goals of the college and 
the goals adopted for EOPS by the BOG. 

(2) The objectives of the EOPS program to be attained in the fiscal year for which EOPS 
funds are allocated. 

(3) The activities to be undertaken to achieve the objectives, including how the college 
plans to meet the program standards, EOPS financial aid standards and the staffing 
standards imposed by California Code of Regulations, title 5, Chapter 7. 

(4) An operating budget which indicates the planned expenditures ~fEOPS funds, and 
other district funds to be used fo finance EOPS activities. 

(5) The number of students to be served. 

(6) An evaluation of the results achieved in the prior year of funding. 
(Cal. Code Regs., tit.5, § 56272.) 

B. EOPS Plan Deadlines and Procedures: 

(I) The Chancellor's Office shall annually set a final date for submission ofEOPS 
plans and provide at least 90-days notice of that date. Applications and plans 
received after that date shall be returned to the district without evaluation or 
consideration. (Cal. Code Regs., tit.5, § 56274.) Plans and requests for 
funding that are submitted on time shall be reviewed, evaluated. Requests for 
funding shall be approved in whole or in part. (Cal. Code Regs., tit.5, § 56276.) 

(2) Each plan shall incorporate the priorities in California Code of Regulations, Title 
5, section 56280 in the order presented when serving eligible EOPS students: 

. a. Priority in outreach and recruitment services shall be directed towards 
correcting the greatest underrepresentation among students served. 
Additional priority among underrepresented students shall be given to 
serving individuals who are the first in their family to attend college. 

b. Priority in serving students enrolled at the college shall be: 

1. Serving continuing EOPS students with the lowest income. 

2. Serving continuing EOPS students with the lowest income who 
have transferred from another community college EOPS program. 

3. Serving first-time EOPS students.with the lowest income. (Cal. 
Code Regs., tit.5, § 56280.) 
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2. Funding and Expenditures 

A. Districts shall maintain separate accounts for monies provided for, and expended in, 
support ofEOPS activities by specific line item. (Cal. Code Regs., tit.5, § 56290.) 

B. Districts shall insure that colleges under their jurisdiction conducting EOPS programs 
provide the same programs and services it offers to all of its credit emolled students to 
EOPS students. The district shall fund the cost of such programs and services from 
resources available to it, except EOPS funds, at a rate per EOPS student that is at least 
equal to the average cost per student served (including EOPS students) in these programs 
and services. (Cal. Code Regs., tit.5, § 56293.) 

C. Districts accepting EOPS funds will be required to pay the 100% of the salary of the 
EOPS director. (Cal. Code Regs., tit.5, § 56293.) 

D. Colleges shall expend EOPS funds only for programs and services that are over, above, 
and in addition to the costs which are the district's responsibility as defined in California 
Code of Regulations, title 5, section 56293 (i.e. supplemental costs). (Cal. Code Regs., 
tit.5, § 56294.) 

E. Colleges may expend EOPS funds to meet the supplemental costs as defined in section 
56294 for personnel and other expenses approved in the EOPS annual plan. Expenditures 
for other expenses in object categories 4000-6000 (except for EOPS financial aid) in the 
Budget and Accounting Manual shall not exceed 10% of the EOPS allocation or $50,000, 
whichever is less. (Cal. Code Regs., tit.5, § 56295.) 

F. Requests to purchase computer hardware and/or software shallbe approved by the district 
superintendant/president prior to transmittal for approval by the Chancellor. (Cal. Code 
Regs., tit.5, § 56295.) 

G. EOPS funds shall not be expended for the following: 

(I) College administrative support costs (e.g. staff of business office, bookstore, 
reproduction, staff at the dean salary level and above). 

(2) Indirect costs (e.g. heat, lights, power, janitorial service). 

(3) Costs of furniture (chairs, desks coat hangers, etc.). (Cal. Code Regs., tit. 5 § 
56296.) . ' 

H. In each fiscal year the colleges shall expend for EOPS grants and work-study, an amount 
equal to that expended in the prior fiscal year, unless waived by the chancellor for the 
following reasons: 

(!) To establish a book service program. 

(2) The college allocation was corrected pursuant to section 56292. 

(3) To meet the requirements of Article 3 (i.e. Program Standards) (Cal. Code Regs., 
tit.5, § 56298.) 

I. The college shall maintain the same dollar level of services supported with non-EOPS 
funds as the average reported in its final budget report in the previous three academic 
years. At minimum, this ainount shall equal the three year 'average or 15% of the 
average EOPS allocation to that college for the same three base years, whichever is 
greater. The Chancellor may approve reductions in the required amount if enrollments in 
the EOPS program decline. (Cal. Code Regs., tit.5, § 5621 O; see also Ed. Code, § 69651, 
discussed above.) · 

15 



3. Staffing Standards 

A. Certified directors and instructors and board approval of counselors and support 
staff: EOPS shall be provided by certificated directors and instructors, as well as by 
counselors and other support staff approved by the governing board of the community 
college district. (Ed. Code§ 69641.) · 

B. Full-time EOPS director: Each college receiving EOPS funds shall employ a full-time 
EOPS director. Colleges having less than full-time EOPS director positions may · 
continue such position upon approval by the Chancellor who shall consider the number 
of students served, size of the EOPS staff and budget and the scope and level of services 
offered when approving requests for less than full-time EOPS director positions. (Cal. 
Code Regs., tit.5, § 56230.) 

C. Director qualifications: The EOPS director must meet the minimum qualifications for a 
student services administrator as specified in California Code of Regulations, title 5, 
section 53420 or possess a Community College Supervisor Credential. In addition, an 
EOPS director must have: 

(1) within the last four years, two years experience or the equivalent: 
. . . 

a. in the management or administration of educational programs, community 
organizations, goveinment programs, or private industry in which the 
applicant dealt predominantly with ethnic minorities or persons 
handicapped by language, social or economic disadvantages or, 

b; as a corrimunity college EOPS counselor or EOPS instructor, or have a 
comparable experience working with disadvantaged clientele, and, 

(2) ·two years of occupational experience in work relating to ethnic minorities or 
persons handicapped by language, social or economic disadvantages. (Cal. Code 
Regs., tit.5, § 56262.) 

D. Staff: EOPS shall be provided by a certificated director, instructors and counselors and 
other support staff employed by the governing board of the district. (Cal. Code Regs., 
tit.5, § 56260.) 

E. Counselor qualifications: EOPS counselors are those persons designated by the 
community college to serve as certificated counselors in the EOPS program and must 
possess the Community College Counselor Credential or a master's degree in counseling, 
rehabilitation counseling, clinical psychology, counseling psychology, guidance 
counseling, educational counseling, social work, or career development, or the 
equivalent, and: 

( 1) have completed a minimum of nine semester units of college course work 
predominantly relating to ethnic minorities or persons handicapped by language, 
social or economic disadvantages, or 

(2) have completed six semester units or the equivalent of a college-level counseling 
practicum or counseling field-work courses in a community college EOPS 
program, or in a program dealing predominantly with ethnic minorities or 
persons handicapped by language, social or economic disadvantages, and, 
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(3) have two years of occupationai experience in work relating to predominantly 
with ethnic minorities or persons handicapped by language, social or economic 
disadvantages. (Cal. Code Regs., tit.5, § 56264.) 

4. Student Services 

A. Outreach, orientation, and registration services: Each college receiving EOPS funds 
shall provide access to services to identify EOPS eligible students and facilitate their 
enrollment in the college. Access services shall include at minimum: 

( 1) Outreach and recruitment to increase the number of potential EOPS eligible 
students who .enroll at the college. 

(2) Orientation to familiarize EOPS eligible students with: the location and function 
of college and EOPS programs and services; the college catalog, application, and 
registration process, with emphasis on academic and grading standards, college 
terminology, (e.g., grade points, units) course add and drop procedures; and 
transfer procedures to four-year institutions. 

(3) Registration assistance for priority enrollment pursuant to Title 5 California Code 
of Regulations section 58108. (Cal. Code Regs., tit.5, § 56232.) 

B. Assessments: Each college receiving EOPS funds shall assess EOPS eligible· students 
using instruments and methods which the college president certifies are reliable, valid, 
and appropriate for the students being assessed and for the purpose of the assessment. 
All assessment results which make use of standardized scoring shall be explained and 
interpreted to EOPS students by counselors trained in the use and meaning of such 
assessments. Assessments.shall, at minimum include: 

(1) Course and placement tests in reading, comprehension, vocabulary, writing, and 
computations. 

(2) Diagnostic tests to determine the specific academic skill deficiencies in areas in 
which placement tests indicate that the student has a low probability of success in 
degree applicable courses as defined by college policies. 

(3) Study skill assessment which determines how well the student is able to take 
lecture notes, outline written material, use library services, and use effective 
study techniques. · 

(4) Support service assessment which determines what services the student may need 
to attend regularly and participate in campus life (such as the nee.ct for financial. 

·aid, child care, part-time employment, or extra-curricul~ pursuits). 

(5) Assessment instruments that are not culturally or linguistically biased. (Cal. 
Code Regs., tit. 5, § 56234.) 

C. Counseling and advisement: Each college receiving EOPS funds shall provide 
counseling and advisement to EOPS-eligible students of at least thi-ee contact sessions per 
term for each student as follows: 

(1) A contact session which combines interview and interpretation of assessment 
results to prepare a student educational plan and a mutual responsibility contract 
specifying what programs and services the student shall receive and what the 
student is expected to accomplish. · 
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(2) An in-term contact session to ensure the student is succeeding adequately, that 
the programs and services are being provided effectively, and to plan changes as 
soon as may be needed to enhance student success. 

(3) A term-end or program exit contact session to assess the success of students in 
reaching the objectives of that term, the success of the programs and services 
provided in meeting student needs, and to assist students to prepare for the next 
term of classes, or to make future plans if students are leaving the EOPS program 
or the college. (Cal. Code Regs., tit.5, § 56236.) · 

D. Basic skills instruction and tutoring services: Colleges receiving EOPS funds shall 
provide basic skills instruction and tutoring services to EOPS eligible students who, on 
the basis of assessments and counseling, need such services to succeed in reaching their 
educational goals. (Cal. Code Regs., tit.5, § 56238.) 

E. Transfer and career employment services: Colleges receiving EOPS funds shall · 
provide assistance to EOPS eligible students to transfer to four-year institutions and/or to 
find career employment in their field of training. Appropriate colleges and EOPS staff 
shall attempt to articulate coursework and support services needed by EOPS students 
with four-year institutional staff, p~rticularly four-year institutional staff who are 
responsible for programs and services that are similar to EOPS. (Cal. Code Regs., tit.5, § 
56240.) 

5. Financial Aid 

A. Award procedures: 

(1) Financial aid offices shall award and disburse EOPS grant and workstudy funds A 
according to college procedures upon the authorization of the EOPS office. W' 

(2) EOPS office shall authorize EOPS grant and workstudy awards such that: 

a. Awards are distributed as evenly as possible between dependant and 
independent students. 

b. Priority in awards is given to dependant or independent students having 
the lowest family or personal incomes, respectively. 

(3) EOPS may authorize an EOPS grant to reduce packaged student employment 
awards on a case by case basis. (Cal. Code Regs., tit.5, § 56256.) 

B. EOPS grants and workstudy awards: EOPS grants are required to be distributed to 
each student equally among terms in the college academic year. The provision of grants 
and workstudy awards is at the discretion of the colleges so long as workstudy awards do 
not exceed $1,800 per academic year and EOPS grants do not exceed $900 per academic 
year. However, the amount of the combined EOPS grant and workstudy award is limited 
to a maximum of$1,800 or the student's unmet need, whichever is less. (Cal. Code 
Regs., tit.5, § 56254.) 

C. Emergency loans: EOPS programs may establish an emergency loan program for EOPS 
students to meet the unexpected or untimely costs for books, college supplies, 
transportation and housing, subject to the following requirements: 

(1) · . Loans may not exceed $300 in a single academic year and must be repaid within 
the academic year in which the loan was made. 
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(2) Loan funds shall be held in a separate account established by the district for that 
purpose; collected funds and interest earned shall be credited to the loan account 
and all loan funds may be carried over fiscal years for the life of the loan 
program. 

(3) The total amount held for the Joan program may not exceed three times the 
amount originally set aside to establish the program. Amounts in excess of this 
limit, or the total amount held when the program is terminated, shall be returned 
to the Chancellor. (Cal. Code Regs., tit.5, §56258.) 

6. Program Evaluation 
A. The Chancellor shall require districts receiving EOPS funds to identify students served 

and the level and type of programs and services each student received. (Cal. Code Regs., 
tit.5, § 56206.) 

B. Each college having an approved plan shall participate annually in an evaluation of the 
effectiveness of the program which shall be conducted by the Chancellor.· The annual 
evaluation may include on-site operational reviews, audits; and measurements of student 
success in achieving their educational objectives. (Cal. Code Regs., tit.5, § 56278.) 

7. Advisory Committ~e 
Each EOPS program shall have ari Advisory Committee appointed by the president of the 
college upon recommendation of the EOPS Director. The committee shall consist of no 
fewer members than the local Board of Trustees. Members serve without compensation 
but may be reimbursed for necessary expenses incurred in performing their duties. (Cal. 
Code Regs., tit.5, § 56208.) · 

Community College Districts are Not Legally Compelled to Establish and Maintain an EOPS 
Program 

The Commission finds that the requirement to perform the above outlined activities is triggered 
by the claimant's voluntary participation in the underlying EOPS program and acceptance of 
state funding for that program and that therefore, none of the required activities are state­
mandated. 

Claimant maintains that even ifthe EOPS was originally an optional program, beginning with 
the 1987-1988 academic year Title 5 California Code of Regulations, section 56210 required 
each college to maintain EOPS programs at a minimum Jevel.42 Claimant states that therefore, 
the provisions of Government Code section 17565 apply in this case. Government Code section 
17565 provides that if a district, at its option, has been incurring costs which are subsequently · 
mandated by the state, the state shall reimburse the district for those costs incurred after the 
operative date of the mandate. In further clarification of this issue, claimant states that this is 
more than a maintenance of effort and that colleges may not discontinue the program. 43 

Claimant focuses on the ''shall maintain" language of Title 5 California Code of Regulations, 
section 56210 in finding a state mandate prohibiting the discontinuance the BOPS program. Title 
5 California Code of Regulations section 56210 provides: 

Beginning with the 1987-88 academic year and every year thereafter, the college 
shall maintain the same dollar level of services supported with non-BOPS funds 

42 Exhibit C, claimant's March 4, 2004 response to DOF's comments on the test claim, p. 2. 
43 

Exhibit G, claimant's July 6, 2004 response to DOF's response dated June 9, 2004, pp. 2-3. 
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as the average reported in its final budget report in the previous three academic 
years. At minimum, this amount shall equal the three year average or 15% of the 
average EOPS allocation to that college for the same three base years, whichever 
is greater. The Chancellor may approve reductions in the required amount if 
enrollments in the EOPS program decline. 

When an administrative agency adopts regulations, California Jaw requires that it also 
. adopt what is known as a "Statement of Reasons. ,,41 The Final Statement of Reasons 
(Amended) for section 56210 states that "[t]his Section was adopted to implement 
Education Code Section 69651, and to identify a base year for purposes of establishing 
the level of district resources which would be required by this statute."45 Section 69651, 
as discussed above, prohibits districts using any funds received from the state for the 
operation and administration of [EOPS] to supplant district resources, programs, or 
services authorized by sections 69649 and 69650. Section 69650 requires compliance 
with the regulations adopted by the BOG as a condition of receiving EOPS funding from 
the state. 

The method adopted in California Code of Regulations, title 5, section 56210 to ensure. 
that EOPS funds do not supplant district resources, programs, or services authorized by 
sections 69649 and 69650 was derived from testimony of presidents and superintendents 
of community colleges. 46 Specifically, "the colleges stated that using a percentage would 
give them more flexibility in the use of their general funds."47 "Jack Randell, President 
of the Chief Executive Officers Association, testified that it would be advantageous to 
colleges to be able to.move funds to those areas of the program with the greatest need." 48 

Similarly the averaging of the previous three academic years was adopted "to insure that 
one abnormal year will not distort the non-EOPS monies made available to EOPS 
programs through services provided by colleges." 49 Finally, the fifteen percent minimum 
contribution provides "EOPS programs a minimum contribution figure in order for 

44 Exhibit L, The Administrative Procedure Act imposes a procedure and conditions on the 
adoption ofregufations [see Gov .. Code Ch. 3.5 (commencing with Sec. 11340).] The Act 
requires, among other things, that every agency maintain a file of each rulemaking that shall be 
deemed the record for that rulemaking proceeding and that the file must include a final statement 
of reasons. The statement of reasons of reasons .must include a statement of the specific purpose 
for each adoption, amendment, or repeal, and the rationale for the determination by the agency 
that each regulation is reasonably necessary to carry out the purpose for which it is proposed or, 
. simply restated, "why" a regulation is needed and "how" this regulation fills that need. (Gov. 
Code, § l 1346.2(b)(l).) The final statement ofreasons also includes a summary of each 
objection or recommendation made on the proposed regulation and the agency's response to 
those comments. (Gov. Code, § 11346.9.) 
45 Exhibit L, Final Statement of Reasons (Amended), Register 83, No. 18, 4-30-83, p. 4. 

46 Ibid. 
47 Ibid. 
48 Ibid. 
49 Ibid. 
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programs to budget for the upcoming year" so There is nothing in the regulatory history 
to indicate that anyone thought section 56210 would make. the EOPS program mandatory. 

Claimant, in its comments submitted on the draft staff analysis, argue.d further that "[t ]he 
adoption of section 56210 removed the voluntary aspect of the program for those community 
colleges that had provided an EOPS program in any of the three years preceding the 1987-88 
fiscal year, while leaving the program voluntary for those community college districts that had 
not provided a program during that period oftime."s1 Claimant maintains that "this maintenance 
of effort is similar to that seen in the Health Fee Elimination mandate, which was approved by 
the .Commission on November 20, 1986. "52 

··· ' 

At the outset, with regard to the Health Fee Elimination mandate, this test claim is 
distinguishable on its facts because EOPS is not a mandatory program. Moreover, even if this 
test claim were similar, it is important to note that prior decisions of the Commission do not have 
precedential value. The California Supreme Court has held that the failure of a quasi-judicial 
agency to consider prior decisions on the same subject is not a violation of dµe process and does 
not constitute an arbitrary action by the agency.s3 In Weiss, the plaintiffs brought mandamus 
proceedings to review the refusal of the State Board of Equalization to issue an off-sale beer and 
wine license at their premises. Plaintiffs contended that the action of the board was arbitrary and 
unreasonable because the board granted similar licenses to other businesses in the past. The 
California Supreme Court disagreed with the plaintiffs' contention and found that the board did 
not act arbitrarily. The Court stated in pertinent part: '.'[n]ot only does due process permit 
omission of reasoned administrative opinions but it probably also permits substantial deviation 
from the principle of stare decisis. "54 In addition, the Attorney General's Office has issued an 
opinion, citing.the Weiss case, agreeing that the claims previously approved by the Commission 
on State Maridates have no precedential value. Rather "[a]n agency mar disregard its earlier 
decision, provided that its action is neither arbitrary nor unreasonable"5 While Attorney 
General Opinions are not binding; they are entitled to great weight.56 

· 

Moreover, the merits of a claim brought under article XIII B, section 6 of the California 
Constittition must be analyzed individually. Commission decisions are notarbitrary or 
unreasonable as long as the decision strictly construes the Con5titution and the statuto~ 
language of the test claim statute and does not apply section 6 as an equitable remedy. 

Claimant has failed to consider the rules of statutory interpretation and thus. interprets Title 5 
California Code of Regulations, section 56210 as making the EOPS program mandatory. 

so Ibid. Note that historically, districts have received a minimum of $50,000 and a: guarantee of at 
least 95% of the prior year funding from the state. · 

si Exhibit K, claimant comments on the draft staff analysis, supra, pp. 3-4. 

52 Id, p.4. 
53 Exhibit L, Weiss v. State Board of Equalization (1953) 4o Cal. 2d 772, p.p. 776-777. 
54 Id, p. 776. 
55 Exhibit L, 72 Ops.Cal.Atty.Gen.173, p. 178 fn.2 (1989). 
56 

Exhibit L, Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, p. 
227. . 
57 

City o/f~m Jose, supra, 45 Cal.App.4th, pp. 1816-1817; County of Sonoma, supra, 84 
Cal.App.4 , pp. 1280-1281. · 
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Looking at section 56210 in isolation, claimant's interpretation is understandable. However, in 
determining what a statute requires, the Commission must look at the whole act. 58 Its words must 
be construed in context,59 so as to make sense of the .entire statutory scheme.60 Here, though it is 
true that ~ection 56210 says "the college shall maintain," this language must be read within the 
context of the whole statutory and regulatory scheme. As discussed above, the decision to 
establish an EOPS program and request fonding for that program is a discretionary decision of 
the district which must be approved by the BOG.61 The statutory scheme makes clear that 
compliance with the requirements of the test claim statutes and executive orders is a condition of 
receiving funding for the EOPS program.62 There is no penalty for refusal to comply with the 
statutory and regulatory provisions.other than a loss ofEOPS funding from the state. Moreover, 
there is nothing in the law which prohibits a district from eliminating its EOPS program. Nor is 
there any requirement that specific opt-out provisions be provided in statute or regulation in 
order for a_ district to discontinue a discretionary program. 

Furthermore, the Third District Court of Appeal has discussed regulatory interpretation 
principles at great length and has said "the interpretation of an administrative regulation is 
subject to the same principles as the interpretation of a statute."63 However, unlike statutory 
interpretation, the court stated, "where the language of the regulation is ambiguous, it is 
appropriate to consider the agency's interpretation. [Citation] Indeed, we defer to an agency's 
interpretation of a regulation involving its area of expertise, '"unless the interpretation flies in the 

·face of the clear language and purpose of the interpretive provision' [Citation.]"'64 Moreover, 
[t]he language must be construed in the context of the statutory framework as a whole, keeping 
in mind the policies and purposes of the statute [citation], and where possible the langilage 
should be read so as to conform to the spirit of the enactment. [Citation.]' [Citation.] [f.I Where 
statutory provisions are unclear, they should be interpreted to achieve the purpose of the 
statutory scheme and the public policy underlying the legislation. [Citation.]"55 

Here, the plain language of the test claim statutes makes clear with its "may'' language, the 
requirement for approval of the program by the BOG; and the requirement that the district 
request the funding; that EOPS was intended to be a voluntary grant program which provides 
supplemental services and financial assistance to the most disadvantaged students. The 

58 Exhibit L, People v. Hammer (2003) 30 Cal. 4th 756; Briggs v. Eden Council for Hope & 
O~portunity (1999) 19 Ca. 4th 1106; Teresa J v. Superior Court (3d Dist. 2002) 102 Cal. App. 
4 366. . 
59 Exhibit L, People v. Thomas (1992) 4 Cal. 4th 206; Seidler v. Municipal Court (2d Dist.1993) 
12 Cal. App. 4th 1229. . 
60 Exhibit L, Flannery v. Prentice (2001) 2_6 Cal. 4th 572. 
61 Exhibit A, See Education Code sections 69649, 69650, 69652 and 69553. 
62 Exhibit A, Education Code section 69649 which requires the districts to meet the minimum 
standards in the regulations adopted by the BOG as a condition of eligibility for state funding. 
63 Exhibit L, County of Sacramento v. State Water Resources Control Bd. (2007) 153 
Cal.App.4th 1579, p. 1586 (citing Blumenfeldv. San Francisco Bay Conservation etc. Com. 
(1974) 43 Cal. App.3d 50, p. 59). 
64 Exhibit L, Id, p. 15S7, (citing Divers' Environmental Conservation Organization v. State 
Water Resources Control Bd. (2006) 145 Cal.App.4th 246, p. 252). 

65 Id, p. 1588 (citing Conrad v. Medical Bd. of California (1996) 48 Cal.App.4th 1038, p. 1046.) 
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Legislature has encouraged the districts to participate in EOPS through the provision of 
substantial funding for the program. 

Based on the principles of regulatory construction outlined above, the Commission should read 
California Code of Regulations, Title 5, section 56210 to conform to the spirit of the test claim 
statutes and in the context of the statutory framework as a whole. In fact, there is nothing in the 
regulatory package for section 56210 that even hints at Claimant's interpretation of this · 
regulation. Moreover, the comments submitted by the Chancellor's Office on this test claim 
make clear that the Chancellor's interpretation is that EOPS is a voluntary program.66 

· 

In 2003, the California Supreme Court decided the Kern High School Dist. case and considered 
the meaning of the term "state mandate" as it appears in article XIII B, section 6 of the California 
Constitution. The school district claimants in Kern participated in various funded programs each 
of which required the use of school site councils and other advisory committees. The claimants 
sought reimbursement for the costs from subsequent statutes which required that such councils 
and committees provide public notice of meetings, and post agendas for those meetings. 67 

When analyzing the term "state mandate," the court reviewed the ballot materials for article 
XIII B. The ballot materials defined "state mandates" as "requirements imposed on local · 
governments by legislation or executive orders.;, 68 The court also reviewed and affirmed the 
holding of City of Merced, 69 determining that, when analyzing state-mandate claims, the 

. underlying program must be reviewed to determine ifthe claimant's participation in the 
underlying program is voluntary or legally compelled. 70 The court stated the following: 

In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obligation to compensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent domain in the first 
place. Here as well, if a school district elects to participate in or continue 
participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate.71 (Emphasis in 
original.) · 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assertion that they have been legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursement from the state, 
based merely upon the circumstance that notice and agenda provisions are . 
mandatory elements of education-related programs in which claimants have 
participated, without regard to whether claimant's participation in the underlying 
program is voluntary or compelled. (Emphasis added.)72 · 

66 
Exhibit D, CCC, Chancellor's Office, comments on test claim, supra, p. 2. 

67 
Kern High School Dist., supra, 30 Cal.4th 727. 

68 
Exhibit L, California Ballot Pamphlet, Special Statewide Election, November 6, 1979, p. 16. 

69 
City of Mercedv. State of California (1984) 153 Cal.App.3d 777. 

7° Kern High School Dist., supra, 30 Cal.4th 727, 743. 
71 Ibid. 
72 Id at p. 731. 
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Based on the plain language of the statutes creating the underlying education programs in Kern, 
the court determined that school districts were not legally compelled by the state to establish 
school site councils and advisory bodies, or to participate in eight of the nine underlying state and 
federal programs and, hence, not legally compelled to incur the notice and agenda costs required 
under the open meeting laws. Rather, the districts elected to participate in the school site council 
programs to receive funding associated with the programs." . 

Claimant asserts that this EOPS test claim and the Merced and Kern case are factually ·dissimilar 
and are not legally determinative. 74 The Commission disagrees. Just as the court did in Kern, 
the draft staff analysis cited Merced for the general proposition that downstream activities which 
are requirements of an. ongoing elective program are not state-mandated activities. Here, 
districts are not legally compelled to establish an EOPS program or to request and accept state 
EOPS funds for that program. Similarly in Kern, districts were not required to establish school 
site councils or receive funding for the various programs that required such councils. 

The plain language of Education Code sections 69649, subdivision (a) and 69650, state that 
compliance with the EOPS rules and regulations is a condition of receiving state EOPS funding. 
Education Code section 69649, subdivision (a) states: "[t]he governing board of a community 
college district may, with the approval of the [BOG], establish an extended opporttinity program. 
Except as provided in subdivision (b ), in order to be eligible to receive state funding, the 
program shall meet the minimum standards established pursuant to subdivision (b) of section 
69648." (Emphasis added.) Likewise, section 69650, subdivision (a) provides: "[t]he governing 
board of a community college district may, with the approval of the [BOG], establish extended 
opportunity services .... " Moreover, the requirements imposed by title 5, sections 56232, 
56234, 56236, 56238 are only imposed on those districts electing to establish an EOPS program 
and receiving state funding as is evidenced by the fact that each of those sections begins with the 
phrase: "[ e ]ach college receiving EOPS funds shall .... " Therefore, districts are not legally 
compelled by the state to comply with the requirements of the test claim statutes and executive 
orders. 

Claimant Has Not Demonstrated by Evidence in the Record That it is Practically Compelled to 
Establish and Maintain an EOPS Program 

Claimant also argues that districts are practically compelled to provide EOPS because "in order 
to receive state funding, the program shall meet the minimum standards established pursuant to 
subdivision (b) of section 69648. "75 Specifically, Claimant states, that: 

[t]he Legislature has challenged California community colleges to recognize the 
need and accept the responsibility for extending opportunities to all who may 
profit therefrom regardless of economic, social, and educational status. To ignore 
available funding to help recognize these needs and to ignore their responsibility 
is so far beyond the realm of practical reality, that it leaves community college 
districts without any rational discretion. 

Claimant cites to the Sacramento II and Kern cases to support its practical compulsion 
arguments.76 

73 Id. at pp. 744-745. 
74 Exhibit K, claimant comments on the draft staff analysis, supra, p. 2. 
75 Exhibit C, claimant's March 4, 2004 response to DOF's comments on the test Claim, supra, pp. 
2-3. 
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hi Kern, the school districts made similar arguments and urged the court to define "state 
mandate" broadly to include situations where participation in the program is practically 
compelled; where the absence of a reasonable alternative to participation creates a "de facto" 
mandate. 77 The court previously applied such a construction to the definition of a federal 
mandate in the case of Sacramento II, where the court considered whether state statutes enacted 
as a result of various federal "incentives" for states to extend unemployment insurance coverage 
to public employees constituted a reimbursable state-mandated program under article XIII B, . 
section 6. 78 The court in Sacramento II, concluded that the costs resulted from a federal mandate 
because the financial consequences to the state and its residents of failing to participate in the 
federal plan (full, double unemployment taxation by both state and federal governments) were so 
onerous and punitive; amounting to "certain and severe federal penalties" including "double 
taxation" and ·"other "draconian" measures. 79 

The court in Kern stated that although it analyzed the legal compulsion issue, it found it 
"unnecessary in this case to decide whether a finding oflegal compulsion is necessary.in order to 
establish a right to reimbursement under article XIII B, section 6, because we conclude that even 
ifthere are some circumstances in which a state mandate may be-found in the absence oflegal · 
compulsion, the circumstances presented in this case do not constitute such a mandate."80 The 
court did provide language addressing what might constitute practical compulsion, for instance if 

. the state were to impose a substantial penalty for nonparticipation in a program, as follows: -

Finally, we reject claimants' alternative contention that even if they have not 
been legally compelled to participate in the underlying funded programs, as a 
practical matter they have been compelled to do so and hence to incur notice­
and agenda-related costs. Although we do not foreclose the possibility that a 
reimbursable state mandate might be found in circumstances short of legal 
compulsion - for example, ifthe state were to impose a substantial penalty 
(independent of the program funds at issue) upon any local entity that declined 
to participate in a given program - Claimants here faced no such practical 
compulsion. Instead, although claimants argue that they have had "no true 
option or choice" other than to participate in the underlying funded 
educational programs, the asserted compulsion in this case stems only from 
the circumstance that claimants have found the benefits of various funded 
programs "too good to refuse" -· even though, as a condition of program 
participation, they have been forced to incur some costs. On the facts 
presented, the cost of compliance with conditions of participation in these 
funded programs does not amount to a reimbursable state mandate. (Emphasis 
in original.)81 

· . 

76 
Id., p. 3-6, citing City of Sacramento v. State of California ( 1990) 50 Cal. 3rd 51 (Sacramento 

II) and Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4th 727 (Kern). 
77 Kern High School Dist., supra, 30.Cal.4th 727, 748. 
78 City of Sacramento, supra, 50 Cal.3d 51, 74 
79 

City of Sacramento, supra, 50 Cal.3d 51, 74; Kern High School Dist., supra, 30 Cal.4th 727, 
750. 

so Id . at p. 736. 
81 Id. at 731. 
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Although the court in Kern declined to apply the reasoning in City of Sacramento II that a state 
mandate may be found in the absence of strict legal compulsion, after reflecting on the purpose 
of article XIII B, section 6 - to preclude the state from shifting financial responsibilities onto 
local agencies - the court stated: "In light of that purpose, we do not foreclose the possibility that 
a reimbursable state mandate under article XIII B, section 6, properly might be found in some 
circumstances in which a local entity is not legally compelled to participate ina program that 
requires it to expend additional funds."82 

· 

However; the court in Kern found that the facts before it failed to amount to such a "de facto" 
mandate, since a school district that elects to discontinue participation in one of the edueational 
programs at issue did not face "certain and severe" penalties (independent of the program funds 
at issue)83 such as "double ... taxation" or other "draconian" consequences. The court 
concluded that: 

[T]he circumstances presented in the case before us do not constitute the type of 
nonlegal compulsion that reasonably could constitute, in claimants' phrasing, a 
"de facto" reimbursable state mandate. Contrary to the situation that we 
described in City of Sacramento ... a claimant that elects to discontinue 
participation in one of the programs here at issue does not face "certain and 
severe ... penalties" such as "double ... taxation" or other "draconian" 
consequences ... but simply must adjust to the withdrawal of grant money along 
with the lifting of program obligations. Such circumstances do not constitute a 
reimbursable state mandate for purposes of article XIII B, section 6. 84 

The court acknowledged that a participant in a funded program may be disappointed when 
additional requirements are imposed as a condition of continued participation in the program. 
Such conditions, however, do not make the program mandatory or reimbursable under A 
article XIII B, section 6: W 

Althoughit is completely understandable that a participant.in a funded program 
may be disappointed when additional requirements (with their attendant costs) 
are imposed as a condition of continued participation in the program, just as such 
a participant would be disappointed ifthe total amount of the annual funds 
provided for the program were reduced by legislative or gubernatorial action, the 
circumstances that the Legislature has determined that the requirements of an 
ongoing elective program should be modified does not render a local entity's 
decision whether to continue its participation in the modified program any less 
voluntary. 85 

The result of the cases discussed above is that, if a local government participates "voluntarily," 
i.e., without legal compulsion or compulsion as a practical matter, in a program with a rule 
requiring increased costs, there is no requirement of state reimbursement. Though Kern suggests 
"involuntarily" can. extend beyond "legal compulsion" to "compelled as a practical matter to 
participate." the latter phrase means facing " 'certain and severe ... penalties' such as 'double ... 
taxation' or other 'draconian' consequences" and not merely having to "adjust to the withdrawal 

82 Kern High School Dist., supra, 30 Cal.4th 727, 752. 
83 Id. at page 731. 
84 Id. at page 754. 
85 Id. at pages 753-754. 
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of grant money along with the lifting of program obligations. "86 

In this case, pursuant to .the analysis put forward in the Kern case, during the course of the. 
reimbursement period, claimant has not been practically compelled to perform the activities 
required by the test claim statutes and regulations, since the test claim statutes authorized but did 
not require establishment of an EOPS program, and no "substantial penalties" would be imposed 
for the district's failure to establish or decision to dismantle an EOPS program. Moreover, 
claimant has put no evidence into the record to show that the· districts are practically compelled 
to establish and maintain EOPS programs. · 

The state has imposed some regulatory requirements upon districts receiving EOPS funds. The 
incentive, or "carrot," for community colleges to comply with the regulatory requirements of the 
EOPS program is the availability of funding to cover the costs of providing educational services 
to EOPS eligible students; the only consequence is the removal of the funds. There are no other 
"certain and severe" penalties imposed by law, or evidenced in the record, such as double 
taxation, or the removal of other, unrelated funding sources, if a district declines to participate in 
the EOPS program. Like the Court in Kern, a "district will decline participation if and when it 
determines that the costs of program compliance outweigh the funding benefits."87 Under Kern, 
when additional requirements are imposed as a condition of participating in a funded program, 
those conditions do not make the program mandatory or reimbursable under article XIII B, 
section 6. 

Additionally, in the DOF v. Commission case, the court expanded on the issue of what is 
required to support a finding of practical compulsion.88 That case had to do (in part) with 
whether school districts were practically compelled to hire public· safety officers, thus making 
compliance with the provisions of the Public Safety Officers Procedural Bill of Rights a 
reimbursable state-mandated program or higher level of service. 

Like the record in this test claim, in DOF v. Commission there was no evidence in the record of 
practical compulsion - that school districts or special districts were not able to rely on the general 
law enforcement resources of cities and counties or that exercising their statutory authority to 
hire peace officers was the only reasonable alternative to carrying out their core functions. 
There, the trial court held the school districts and special districts employ peace officers in order 
to perform their basic and essential function to provide a service to the public. The Court of 
Appeal reversed and· held that in cases of practical compulsion, there must be a "concrete" 
showing in the record that a local entity is facing certain and severe penalties, such as double 
taxation or other draconian consequences, if it fails to exercise the discretionary authority and 
comply with the downstream requirements imposed by a test claim statute.89 . 

These cases support the conclusion that evidence in the record is required to show 
practical compulsion. Absent such a showing by the claimant, the Commission does not 
find substantial evidence to support a finding of practical compulsion. Accordingly, the 
Commission finds that there are no state-mandated activities practically compelled by the . . 

86 Id. 

87 
Kern High School Dist., supra, 30 Cal.4th 727, 753. 

88 
Department of Finance v. Commission on State Mandates (DOF v. Commission) (2009) 170 

Cal.App.4th 1355. 

89 Ibid. 
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test claim statutes and regulations. 

II. Education Code section 69656 and California Code of Regulations, title 5, sections 
56200,56201,56202,56204,56220.56222.56224.56226,56540,56252,56292 and the ~ 
Guidelines Do Not Reguire Districts to Perform Any Activities 

Education Code section 69656 states the intent of the Legislature for the California State 
University and the Uhiversity of California to provide fee waivers for admissions applications 
for EOPS transfer students who provide waiver forms signed by a community college EOPS 
director. Education Code section 69656, by its plain language, requires no specific action on the 
part of districts or community colleges. 

With regard to Title 5 Californfa Code of Regulations, sections 56200, 5620 I, 56202, 56204, 
56220, 56222, 56224, 56226, 56252, 56292 and the Guidelines, the Commission finds that these 
sections do not require districts to perform any activities because: 

• Title 5 California Code of Regulations, sections 56200-56204 are general provisions and 
definitions not requiring districts to perform any activities. 

• Title 5 California Code of Regulations, sections 56220-56226 relate to student eligibility 
and responsibility and do not require districts to perform any activities. 

• Title 5 California Code of Regulations, section 56252 is a statement of purpose for EOPS 
'financial aid and does not require districts to perform any activities. 

• Title 5 California Code of Regulations, section 56292 states that the Chancellor may 
adjust allocations to correct for an over or under allocation or utilization ofEOPS funds, 
but does not require any district to perform any activities. 

• The Guidelines are merely the Chancellor's Offices' interpretation of the regulations that 
are the subject of this test claim. 90 The Guidelines specifically state that they "are not · 
regulations" and that "college staff are encouraged to utilize the [GJuidelines in the 
administration ofEOPS program activities."91 

. 

Ho'Jl.'.ever, assuming arguendo, that the Guidelines are executive orders, they do not add 
additional requirements as is evidenced by the use of the modifier "should" throughout. 
Moreover, even if required activities could be identified in the Guidelines, such activities 
would be requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus would not be reimbursable state~mandated activities.92 

90 Exhibit A, EOPS Implementing Guidelines for Title 5 Regulations, p. ii, 
91 Exhibit A, EOPS Implementing Guidelines for Title 5 Regulations, p. ii. Note that staff 
acknowledges that the EOPS Guidelines also say" .. .it is the responsibility of individual 
colleges to establish local programs, policies and procedures in accordance with the 
requirements of these policies and other relevant statutes and state regulations." (Emphasis 
added.) This language is confusing since it appears in a technical assistance/guidance document 
and all other language in the document is permis.sive. 
92 Staff notes that Guidelines page 40, interpreting California Code of Regulations, Title 5, 
section 56252, requires the EOPS program to notify the college's financial aid office when 
EOPS students receive book services. This fact does not change the staff analysis since this 
activity is a downstream activity required as a condition of participation in an ongoing elective 
program. 
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CONCLUSION 

Staff concludes that the test claim should be denied because the test claim statutes and executive 
orders do not require the community colleges to perform any state-mandated activities and thus 
do not impose a state-mandated program on community college districts because: 

3. Downstream activities delineated by Education Code sections 69640, 69641, 69641.5, 
69643, 69648, 69649, 69652, and 69655, as added or amended by the test claim statutes, 
California Code of Regulations, title 5, sections 56206, 56208, 56210, 56230, 56232, 
56234,56236,56238,56254,56256,56258,56260,56262,56264,56270,56272,56274, 
56276, 56278, 56280, 56290, 56293, 56295, 56296, 56298 are requirements of an 
ongoing elective program which the districts participate in on a voluntary basis and thus 
are not state-mandated activities. 

4. Education Code Section 69656, California Code of Regulations, title 5, sections 56200, 
56201, 56202, 56204, 56220, 56222, 56224, 56226, 56540, 56252, 56292 and the 
Guidelines do not require districts to perform any activities and, even if they did, they 
would be requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus would not be state-mandated activities. 

Recommendation 

Staff recommends that the Commission adopt this staff analysis to deny the test claim. 
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SixTen and Associates 
Mariilate Reimbursement Services 

•
TH B. PETERSEN, MPA, JD, President 

52 Balboa Avenue, Suite 807 
San Diego, CA 92117 

June 9, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: TEST CLAIM OF West Kem Comm4nity College District 
Statutes of 1990, Chapter 1455 
Extens:ted OoDOrtunitv Proarams and.services 

r 
9 Dear Ms. Higashi: 

. Exhibit A 

Telephone: (858) 514·8605 
Fax: (858) 514-8645 

E-Mail: Kbpslxten@aol.com 

JUN t 3 Bf 
COl\llUISSION ON 

STA re MANDA TES 

Enclosed are the original and seven copies;ofthe West Kem Community College District 
test claim for the above referenced mandate. 

I have been appointed by the District as its representative for the test Claim. The District 
requests that all correspondence originating from your office and documents subject to . 
service by other parties be directed to me, with copies to: 

William Duncan 
Vice President, Administrative Services 
West Kem Community College District 
29 Emmons Park Drive 
Taft, California 93268 

· The Commission regulations provide for an informal conference of the interested parties 
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. ' 
' Paula Higashi, Executive Director, 

Commission on State Mandates 
June 9, 2003 

within thirty days. If this meeting is deemed necessary, I request that it be conducted in 
conjunction with a regularly scheduled Commission hearing. 

Keith B. Petersen 

C: Wiliiam Duncan, Vice President Administrative Services 
West Kem Community College District 
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State of Gallfomla 
COMMISSION ON STATE MANDATES 
980 Ninth Street, Suite 300 · 
Sacramento, CA 95814 
(916) 323-3562 
CSM 2 (1191) e . 

TEST CLAIM FORM 

Local Agency or School District Submitting Clalm · 

WEST KERN COMMUNITY COLLEGE DISTRICT 

Contact Person 

Keith B. Petersen, President 
SlxTen and Associates 

Claimant Address 

West Kem Community College District 
29 Emmons Par1< Drive 
TSft, Callfomla 93268 

Representative Organization to be Notified. 

JUN t 3 .mtl3 
COMMISSION ON 

STA re MANDATES 

C!@lmNo. oz.-j'C- ?,..'j 

Telephone Number 

Voice: 858-514..a605 
Fax: 858-514..a645 

Or. Carol Berg, Consultant, Education Mandated CoSt Networ1< Voice: 916-446-7517 
c/o School Services of Callfomia Fax: 916-446-2011 
1121 L Street, Sulla 1060 

e:acramento, CA 95814 . . . 

This claim alleges the existence of a reimbursable state mandated program within the rneaning of section 17514 of 
the Government COde and section 6, article .Xlll B of the Callfomla Constitution. This test dalm is filed pursuant to_ 
section 1'7551(al of tile Goyernmeat CodE( · · · 

Identify specific seclion(s) of the chapterlid bill .or executive order alleged to contain a mandate, including the 
particular statutory code cltation(s) within the Chaptered bill, If applicable. 

Extended Opportunity Programs and Services 

(See: ~ttached) 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND. FILING REQUIREMENTS FOR COMPLETING TEST CLAIM ON 
THE REVERSE SIPE . . . .. H 

Name and Title of Authorized Representative · Telephone No. 

Wiiiiam Duncan 
Vice President Administrative Services 

(661) 763-7700 

Signature of Authorlzad Representative Dete 

June2._,2003 
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· Attachment to CSM 2 (1191) . 
Test Claim of West Kem Community College District 
Extended Opportunity Programs and Services 

Statutes: Title 5, California Code of Regulations 

Chapter 1455, Statutes of 1990 
Chapter 1372, Statutes of 1990 
Chapter 1586, Statutes of 1985 
Chapter 1178, Statutes of .1984 

Code Sections: 

Education Code Section 69640 
Education Code Section 69641 
Education Code Section 69641.5 
Education Code Section 69643 
Education Code Section 69648 
Education Code Section 69649 
Education Code Section 69652 
Education Code Section 69655 
Education Code Section 69656 

Other: 

EOPS Implementing Guidelines 
Chancellor ofthe California Community 
Colleges (January 2002) 
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Claim Prepared Bv: 
Keith B. Petersen 
SixTen and Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 · 
Voice: (619) 514-8605 
Fax: (619) 514-8645 

BEFORE THE 

COMMISSION ON STATE MANDATES 

Test Claim of: 

West Kem Community 
College District 

. Test Claimant 

STATE OF CALIFORNIA 

) No. CSM. ---
) 
) Chapter 1455, Statutes of 1990 
) · Chapter 1372, Statutes of 1990 
) Chapter 1586, Statutes of 1985 
) Chapter 1178, Statutes of 1984 
) 
) Education Code Section 69640 
) Education Code Section 69641 
) · Education Ccide Section 69641.5 
) Education Code Section 69643 
) Education Code Section 69648 
) Education Code Section 69649 
) Education Code Section 69652 
) Education Code Section 69655 
) Education Code Section 69656 
) 

· ) Title 5, California Code of RegU!ations 
) Sections 56200, 56201, 56202, 56204, 56206 
) 56208,56210,56220;56222,'56224,56226, 
) 56230, 56232, 56234, 56236, 56238, 56240, 
) 56252; 56254,· 56256, 56258~ 56260, 56262, 
) 56264, 56270, 56272, 56274 56276, 56278, 
) 56280, 56290, 56292, 56293, 56295,56296, 
) anc;t- ~6498 : 
) (Continued on Next Page) 
) 
) Extended Opoortynjty Programs and Services . 
) 
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. Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services . 

) TEST CLAIM FILING 
) 
) EOPS Implementing Guidelines 
) Chancellor of the California Community 
) Colleges (January 2002) 

PART I. AUTHORITY FOR THE CLAIM 

The Commission on State Mandates has the authority pursuant to Government Code 

section 17551 (a) to" ... hear and decide upon a claim by a local agency or school 

district that the local agency or school d.istrict is entitled to be reimbursed by the state for 

costs mandated by the state as required by Section 6 of Article XIII· B of the California 

Constitution." West Kem Community College District is a "school district" as defined in 

Government Code section 17519.1 

. PART II. LEGISLATIVE HISTORY OF THE CLAIM 

16 This test claim alleges mandated costs subject to· reimbursement by the state for 

17 community college districts to provide certified directors, instructors and counselors; to 

18 provide counselors for students; to comply with new minimum standards; petition for 

19 waivers of minimum standards and staffing requirements; to enter into education plans 

20 and mutual responsibility contracts; verify student eligibility and compliance; and utilize 

21 specific accounting· standards and· procedures in order to implement the EOPS program. 

22 SECTION 1. · LEGISLATIVE HISTORY PRIOR ·TO JANUARY 1, 1975 
c :. 

1 Government Code section 17519, as last amended by Chapter 1459/84: 

"School district" means any school district, community college district, ot county 
superintendent of schools." 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

Article 4 of the Education Code (commencing with Section 25524) was entitled 

"Extended Opportunity Programs and Services." 

Section 255242 set forth legislative findings. Section 25524.33 defined an 

"extended opportunity programs or service" as an undertaking by a community college, 

taught by instructors approved by the governing board, in the form and in accordance 

with procedures prescnbed by this article, which is over, above and in addition to the 

2 Edueation·cooe Section 25524, as added by Chapter 1579, Statutes of 1969: . . 

"it is the intent of the Legislature that the California Community Colleges 
recognize the, !l&ed and accept tne responsibility for extending the opportunities for 
community college education to all who may profit therefrom regardless of economic, 
social, and educational status. It is the intent and purpose of the ~egislature to 
encourage local communify colleges to establish and develop prc>grams directed to 
identifying those students affected by language, social, and economic handicaps, to 
establish and develop services, techniques, and activities directed to the recruitment of 
·such students to and their retention in community colleges and to the stimulation of their 
interest in intellectual, educational and vocational attainment. 

The Legislature finds that the establishment and development of extended 
opportunity programs and services are essential to the conservation arid development of 
the cultural, social; economic, intellectual, and vocational resources of the; state;• 

3Education Code Section 25524.3; as added by Chapter 1579, Statutes of 1969: 

"An "extended opportunity program or service" is an undertaking by a community 
college, to be taught by instructors approved by the governing board, in the form and in 
accordance wi.th procedures prescribed by this article, which is over, above, and in 
addition to, the regular educational programs of the college, having as ·its purpose the 
provision of ppsitive encouragement·directed to the enrollment of. students handicapped 
by language, social, and economic disadvantages, and to the facilitation·oftheir 
successful participation in the educational pursuits of the College; Participation in an 
extended opportunity:program or service shall not preclude participation in any other 
program which may1be offered in the:college." 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

1 regular educational programs of the college, having as it purpose the provision of 

2 positive encouragement directed to the enrollment of students handicapped by 

3 language, social, and economic disadvantages, and to the facilitation of their successful 

4 participation in the educational pursuits of the college. 

S Section 25524.74 provided additional definitions including, at subdivision (d), a 

6 definition of an "extended opportunity program" as a special program or method of 

7 instruction designed to facilitate the language, educational or social development of a· 

8 student and increase his potential for success _in the college. Subdivision (el defined 

9 "extended opportunity services" as a program of assistance designed to aid students 

10 with socioeconomic handicaps to permit them to enroll in and participate in th.a 

11 educational activities of the college. 

4Education Code Section 25524.7, as added by Chapter 1579, Statutes of 1969: 

"Definitions: 
(a} "Board" means the ·Board of Governors of the CSlifomia Community Colleges 

as created by Chapter 1.5 (commencing with Section 185) of Division 2. 
(b) "District" means any school district in California that maintains one or more 

community colleges. 
(c) "College" means a community college established by the governing board of a 

school district authorized to provide community college instruction. · 
(d) ·~Extended oppartunity program" means a special program or method of · 

· instruction designed to facilitate the language, educational, or social development of a . 
student and increase·his potential for success ih the college. : · 

(e) "Extended opp()rtunity services" means a program of assistance designed to 
aid students with socioeconomic handicaps to permit them to enroll in and participate in 
the educational activities of the college.• 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

Section 25526. 75 required-the Board of Governors of the California Community · 

Colleges to adopt rules and regulations necessary to implement the Article including 

rules and regulations which: 

(a) Prescribe the procedure by which a district shall identify a student eligible 

for extended opportunity programs or services. 

6 · (b) Establish minimum standards for the establishment and conduct of 

7 

8 

9 

10 

extended opportunity programs and services. 

(c} Require the submission of such reports by districts as will permit the 

. evaluation of the program and services offered.· . 

Section 2552'76 provided that the governing board of any district may, with the 

'Education Code Section 25526.7, as added by Chapter 1579, Statutes of 1969: 

"The ~~rd. shall adopt rules an~. "9Ulation.s nece$6~1)' to implement the 
provisions of this article, including rules' and regiJIBtlons which: . . 

(a) Prescribe the procedure by which a district shall identify a student eligible for 
extended opportunity programs or services. · · 

(b) Establish minimum standards for the establishment and conduct of extended 
opportunity programs and services. · 

. (c} Require the submission of such reports by districts as will permit the 
evaluation of the programs and services, D . • ' • . • . . • . · · · 

. ':. ·, 

6Education Code.Section 25527, as added by·Chapter 1579, Statutes of.1969: .· 

"The governing board of any·district may; with the approval ofthe board, 
establish an extended opportunity program,·.-Such program may include, but need not be 
limited to: · · · · · . 

{a} The provisions of tutorial services. 
(b} The establishment of remedial end developmental courses: 
(c) The establishment of a program of multicultural studies. 
{d) The provision of counseling services. 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

1 approval of the Board of Governors of the California Community Colleges, establish an 

2 extended opportunity program which may include, but not be limited to: 

3 (a) The provision of tutorial services, 

4 (b) The establishment of remedial and developmental courses, 

s (c) The establishment of a program of multicultural studies, 

6 (d) The provision of counseling services, and 

7 (e) The provision of recruitment services. 

8 Section 25527.37 provided that the governing board of any district may, with the 

9 approval of the board, establish extended opportunity services which could include, but 

10 was not be limited to: 

11 

12 

13 

(a) Loans or grants to meet living costs or a portion thereof, 

(b) Loans or grants to meet the cost of student fees, 

(c) · Loans or grants 'to m.eet cost of tranli!p6rtati()ri between home and coilege, 

(e) The provision of recruitment services.• · 

'Education Code Section 25527.3, as added by Chapter 1579, Statµtes of 1969: · 

"The governing board of any district may, with the approval of the board, 
establish ~ended opporti.JnitY $8rvices.; Such services may include, but need not be 
limited to: 

(a) Loans or grants to meet living costs or.a portion thereof ... 
(b) Loans or grants to. meet the costof student fees. "" · · · · · · 
(c) Loans or grants to meet cost of transportation between home and_ college. 
(d) The provision of scholarships. 1 

, 

· (e) Work--experience programs.· ·'· 
· (f) Job placement programs.• 

.····'· 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

(d) . The provision of scholarships, 

(e) Work-experience programs, and 

(f) Job placement programs. 

4 Section 25527, 78 provided that the governing board .of any district may use any 

5 funds under its ccintrol, not used for another particular purpose, for the programs and 

6 services authorized by Sections 25527 and 25527.3, the administration-of such 

7 programs and services; and to meet matching requirements necessary to receive 

s · federal funds, or funds granted by nonprofit foundations designated for the same 

9 purpose. 

IO Section 255289 provided that the governing board of any district may apply to the 

e board of governors for an allowance to meet all or a portion of the cost of establishing 

8 Education Code Section 25527:7, as added by Chapter 1579, Statutes of 1969: 

"The governing board of any district-may use any funds under its control not 
specified to be used for another particular purpose for the programs and services 
authorized by-Sections 25527 and 25527.3, the administrative costs of such programs 
and services, and may use such funds to meet the matching requirements to receive 
federal funds, or funds granted by nonprofit foundations, designated for the same 
purposes." · .. · 

9 Education Code Section 25528, as added by Chapter 1579, Statutes of 1969: 

"The governing board of any district may apply to the board for an allowance to 
meet all or a portion of the cost of·establishing and operating extended opJ)ortUnity · 
programs or services authorized by this article. The application shall contain a detailed 
plan or plans for use of the allowance. The plan or plans shall be submitted in 
accordance with rules.and regulations adopted by the board.' The board may also adopt 
rules and regulations relating to the form and eontent of applications and· procedures for 
review; evaluation,· ar:id approval thereoe 
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1 and operating extended opportunity programs and services. The application shall 

2 contain a detailed plan or plans for use of the allowance. 

3 Section 25528.310 provided that allowance applications were subject to the 

4 approval of the board, with· payments to be made by the State Controller and approved 

5 by the Department of Finance. 

6 SECTION 2. LEGISLATIVE HISTORY AFTER DECEMBER 31, 1974. 

7 Chapter 1270, Statutes of 1975, Section 1, repealed Article 4 ofthe Education 

· 8 Code allowing Extended Opportunity Programs and Services. Section 13 added 

9 Division 25 - "Student Financial Aid Programs•. Chapter 9, commencing with Section 

10 42000, established .new authority for Community College Extended Opportunity 

11 Programs and Services . 

.12 Section 4200011 adopted the same legislative intent as repealed-Section 25524. 
!~ 

10 Education Code Section 25528.3, as added by Chapter 1579, Statutes of 1969: 

"Applications shall be subject tci the approval ofthe board. Upon approval by the 
board, it shall certify·an apportionment·or apportionments to the Controller. The 
Controller shall draw warrants on .the State Treasury in the amounts certified in favor of 
the county treasurer of the county which has jurisdiction over the applicant district'in · 
accordance with a schedule of payments established by the board and approved by the 
Department of Finance. The county treasurer shall immediately credit the general fund 
of the applicant school district exactly as apportioned by the board .• ' ' ' 

' ' ' 

1.1 Education Code Section 42000, as added by Chapter-1270, Statutes of 1975, 
Section 13: . 

· ..... 

"It is the intentof the Legislature that the California community,colleges recognize 
the need and accept the· responsibility for extending the opportunitieEi for community 
college edueation to all who may profit therefrom regardless of economic, social, and 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

Section 42001 12 adopted the same definition of "Extended Opportunity Program 

or Service" as repealed Section 25524.3. 

Section 4200213 adopted similar definitions as. repealed Section 25524.7. 

·.:. 

educational status. It is the intent and purpose of the Legislature to encourage local 
community colleges to establish and develop programs directed to identifying those 
students affected by language,.social, and economic handicaps, to establish and 
develop services, techniques, and activities directed to the recruitment of such students 
to and their retention. in community colleges and to the stimulation of their interest in 
intellectual, educational and vocational attainment. 

The Legislature finds that ·the establishment and development of extended 
opportunity· programs and services are essential to the conservation and development of 
the cultural, social, economic, intellectual, and vocational resources of the state." 

.. ' . 
12 Education Code Section 42001, as added by Chapter 1270, Statutes of 1975, 

Section 13: 

"An "extended opportunity program or service" is an undertaking by a community 
college, to be taught by instructors approved by the governing board, in the form and in 
accordance with procedures prescribed by this article, which is over, above, and in 
addition to, the regular educational programs of the college, having es its purpose the 
provision of positive encouragement directed to the enrollment of students handicapped 
by language, social, and economic disadvantages, and.to the facilitation of their 
successful participation in the educational pursuits of the college. Participation in an 
extended opportunity program or service shall not preclude participation in any other 
program which may be offered in the college.• 

13 Education Code Section 42002, as addect by Chapter 1270, Statutes of 1975, 
Section 13: 

"Definitions: 
. (a) "Board" means the Board. of Governors of the California Community Colleges 

as created by Chapter 1.5 (commencing with Section 185) of Division 2. 
(b) "District" means any school district in California that maintains one or more 

community colleges. . 
(c) "College" means a community college established by the governing board of a 

school district authorized to provide communitY college instruction. · 
(d) "Extended opportunity program" means a special program or method of 

instruction designed to facilitate the language, educational, or social development of a 
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Test Claim of West Kem Community College District .A 
Chapter 1455/90 Extended Opportunity Programs and Services .., 

1 Section 4200814 adopted the same requirement that the board adopt rules and 

2 regulations as repealed Section 25526.7. 

3 Section 4200915 adopted the same elements of an Extended Opportunity 

4 Program as repealed Section 25527. . 

student and increase his potential for success in the· college. 
(e) "Extended opportunity services" means a.program of.assistance designed to 

aid students with socioeconomic handicaps to permit them to enroll in and participate in, 
the educational activities of the college.• 

14 Education Code Section 42008, as added by Chapter 1270; Statutes of 1975,. 
Section 13: 

•rhe board shall adopt·rules and regulations necessary to implement the ·. ·" 
provisions of this article,·including rules and regulations which: 

· · (a):Prescribe the procedure by which a district shall identify a student eligible for. 
extended opportunity:programs or services. · · · 

(b) Establish·minimum standards for.the establishment and conduct of.extended 
opportunity programs and services: ' 

(c) Require the submissiorrof such reports by districts as will permit the 
· evaluation of the programs and services.• 

is Education Code SeCtion 42009; as added· by Chapter 1270, Statutes· of 1975, 
Section 13: 

'' 

. "The governing board of any district may, with the approval of the board, 
establish ah extended opportunity program: Such program rriay·include, bi.It need not be 
1·1mited ~o·. · · ... · · · · ~ '. ;·: •,-•',, I ' __. 

(a) Theprovisions of tutorial sel'Vices. · . · 
(b) The establishmentOf remedial and developmental courses. 
(c)· The establishment ofa program of multicultural studies;'· .. · 
(d) the provision ofcounseling services. ' · 
{e) The:provision of.recruitment services.• 

..... . · .. • .... 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

Section 4201016 adopted the same elements of Extended Opportunity Services 

. as repealed Section 25527 .3. 

Section 42011 17 adopted similar language to ~pealed Section 25527. 7, however 

it changed the included references to Education Code! Section 42009 and 42010. 

Section 4201218 adopted the same language regarding applications for 

16 Education Code Section 42010, as added by Chapter 1270, Statutes of 1975, 
Section 13: 

"The governing board of any district may, with the approval of the board, 
establish extended opportunity services. Such services may include, but need not be 
limited to: · · 

(a) Loans or grants to meet living costs or a portion thereof. 
(b) Loans or grants to meet the cost of student fees. 
(c) Loans or grants to meet cost of transportation between home and college. 
(d) The provision of scholarahips. 

· (e) Work-experience programs. 
(f) Job placement programs. D 

17 Education Code Section 42011, as added 'by Chapter 1270, Statutes of 1975, 
Section 13: 

"The governing board of any district may use any funds under its control not 
specified to .be used for another particular purpose for the programs and services 
authorized by Sections 25527 42009 and 25527.a 42010, the administration of such 
programs and services, and may use such funds to meet the matching requirements to 
receive federal funds, or funds granted by nonprofit foundations, desig'nated for the 
same purposes.~ · 

18._EducationQode Section.42012, as added by Chapter 1270, Statutes of 1975, · 
Section 13: .,. · 

'· ·. . . . . . 

"The governing ®a~ of any district may apply to the board for an allowance to 
meet ·all or a portion of the cost of establishing and operating extended opportunity 1 

programs or seivices authorized by this article. The application shall contain a detailed · 
plan or plans for use of the allowance. The plan or plans·shall be submitted in 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

· 1 allowances as repealed Section 25528. · 

2 Section 4201319 adopted the same language regarding the approval of 

3 applications as repealed Section 25528.3 

4 Chapt~r 1010; Statutes of 1976, Section 2 (operative April 30, 1977) recodified 

s and renumbered the Education Code. Code sections before and· after the recodification 

6 and renumbering are as follows: 

7 

8 

9 

10 

11 

12 

13 

Former Code Section 

. 42000 

42001 

42002 

42008 

42009 

420.10 

New Code Sectjon 

69640 

69641 

69~2 

69648 

69649 

69650 

accordance with rules and 'regulations adopted by the board. The board may also adopt 
rules and regulations relating to the form and content of applications arid prOcedures for 
review, evaluation, and,approvatthereof." · · 

19 Education Code Section 42013, as added by Chapter 1270, Statutes of 1975, 
Section 13: 

"Applications shall be subject to the approval ofthe board. Upon approval by the 
board, it shall certify an apportionment or apportionments to the Controller. The · · ·.· 
Controller shall draw warrants on the State Treasury in the amounts certified in favor of 
the county treasurer of the county which has juriSdiction over the applicant district in 
accordance with a schedule of payments established by-the board and approved by the ··.· 
Department of Finance.· The oounty treasurer shall immediately-credit the general fund 
of the applicant school .district exactly as apportioned by the bOard. • 
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Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

42011 69651 

42012 69652 

·42013 69653 

Chapter 242, Statutes of 1977, Section 31, amended Education Code Section 

6964220 by. adding subdivision (a) to define "board"21 as the Board of Governors of the 

California Community Colleges. Subdivisions (a), (b), (c) and (d) were relettered · 

subdivisions (b), (c), (d) and (e), respectively. 

Chapter 609, Statutes of 1984, Section 1, added Education Code Section 

69648.5. 22 Subdivision (a) required the _board to adopt rules and regulations 

20 Education Code Section· 69642, as amended by ChaJ)ter.242, statutes Of 1 en, 
Section 31 : · ;· · · · 

"Definitions:·' . 
(Ei) "BOBrd" means the Board Of Go\ierpots of the CB!ifrimia Community COiieges.··· 
(b) ~af <!IDistiicir' means ·aiiy ·eomriiUnity' college district· in CalffOniia thafriiaintains ·. 

one or more:oorrimuiiity ci::>lleges: '· • · ' · · · · ·· · . ' ' ; · · 
Cg) '(b}-"College• means a community college established by the governing board 

of a community college district authorized to provide cornmuriity college instruction. . 
(g) ttj-"EXterided opportl.l"riity program" means a special program or methOd ()f 

instruction designed to facilitate the language, educational, or social development of a 
student and incrElase his po~ntial for ~\JccesS in the college. . . . 

(§) (dr"Exteridea opport1Jnify services''. means a program Of a6sistance d~signed 
to aid stuaelits With socioeconomkf handicaps to' pennit them"tcf eriroll in ·and participate 
in the educationa:r aetivitiesOfthecollege."·· · <·'' · · · ; ··· '' - · .· ·. •> · ·· '· 

.- · ... - ..... : .. ~-: ·.~ ·: ;·: ,.; . ' . ~ .. ' . . . . .... 

· 
21 Chapter 101 o, .Statutes of 1976, had deleted the definition of "board." " 

. ~_; .· .. "l~~.-;·- .. '. ,, J _ .. ;~,t. ~.:':~· •. . • ,·.,·. ; . '"•;"',, ····~::~.~~-

22 Education Code Section. 69648;5, as added by Chapter 609", Statutes of1984, 
Section 1! ,._.,_ ···>•. •··:'·x.-· · ., .. _,.,., .. •,.. •· ·v:·· ·· · ,. .. .,,,... ···· .··.··.".·'· .•.. · , ....... 

'";. :.- ,., ·. ,., ,~·/' ... , .-_,· . .. :" -

"(a) The board shall adopt'rules and'fegulations establishing requirernems·for · 
appropriate credentials to be: held ·by extended opportunity programs .and services 
professional faculty and staff paraprofessionals. The rules . .and regulations 'shall also/ 
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1 establishing credential requirements and training standards for the extended opportunity 

2 . programs and services professional faculty and staff paraprofessionals. Subdivision (c) 

3 allowed the office of the Chancellor of the California Community College to waive the 

4 credential requirements if the person employed in the extended opportunity program or 

5 service has had three years of work related experience or if there are other 

6 circumstances which require a waiver. 

7 Education Code Section 1178, Statutes of 1984, Section 1; amended Education 

8 Code Section6964c23 to expand the intent and purpose of the Legislature in 

establish, where appropriate, training standards for these faculty and staff. 
(b) Persons employed in extended opportunity programs or services as faculty or 

staff shall .pa deemed to possess. the appropriate _creder:itials designated by the board 
under subdivision (a) if they have been employed in these positions for three a 
consecutive years prior to the effective date of this section. W 

· (c} The office of the Chancellor of the California Community College may waive 
the ,~(:)rtia!.~~'~rn~nt.s,~.s~Rlish!,!~ unc:fi:ir ~IJbq.ivi~io~ (a) if a pe~pn emp,loyed in 
extei"lc;i~ qppgrtunity pl"Qgrams or services has had th~ years of related.:vv.Ork · . 
experience, or if there are other circumstances for which a waiver is appropriate. D 

23 Educati011._'Code ~action 69640, as aoiended by Chapter 1178, Statutes of 1984, 
Section 1: . .. · · · · · 

:··. 

_.· ; - _.,..,,., . :: ..,~ .... ~ 

... ~·1,ti~.-theJnt(:)ntoftl)e Legislj!ture th~t the Calif()mia Comfl'.lµnity CoUeges. 
rea>!;ll)!ze ti:ie need anc;t a~pt the respo11sibility for exteodiog t~e. QP.portunities for 
community college education to all who niay profit th~refrom regarclless of eqonomic, . 
social, and educational status. It is the intent and purpose of the Legislature in 
establishing the Communjty College Extended .Qoportunjty Programs· and Services 
. (EOPSl to encourage local community colleges to establish and develep implement 
programs directed .to identifying those s\udents affected by language, social, and· · 
economic handicaps, te esteblisl'I ar1d develep services, teel'lfliqttes, ar1d aeti'1'ities 
direeted te the reertlitmerrt ef sttel'I stttdeflts te and their retefltiefl it'I eommttflit) colleges 
afld te tbe stimttlatiofl ef their il'lterest ir1irltelll!!!etttal, edtteetior1al afld. veeatier1al , 
attair1mer1Uo jncrease.tbe·number of eligible EOPS students served .. and to assjst those 
students to achjeveJbejr educational objectjyes and goa!s;jncludinq,.but Dotljmited.to, 
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· .. Test Claim of West Kem Community College District 
· Chapter 1455/90 Extended Opportunity Programs and Services 

Section 69640, as amended, also required the Board of Governors of the 

California Community Colleges to adopt rules and regulations establishing EOPS.goals 

obtajnjnq job skiHs. occupatjonal certificates, or associate degrees. and transfening to 
four-vear jnstjtutjons. 

By January 1; 1986. the Board of Goyemors of the Ce!ifomja CommunitY 
Colleges shall adgot rules and requlatjons esfabljshjng EOPS goals consistent wjth thjs 
article. These goals may include all of the fo!!owjng: . 

(a} To increase tbe number end percentage of students enrolled jn community 
colleges who are.affeclec!·bylanguage. social and economic disadvantages. consistent 
wjth state and local matriculatjon poljcies. · 

(b} To increase the number and percentaae of Extended Opportyntty Programs 
and Servjces CEOPS} students who successfy!ly complete thejr chosen educational 
object;ves.·. .·.\ .. . • . . 

(,C}To increase the number and percentage of EOPS students who are 
syccessfy!ly pieced into career employment. 

(d) To jncreaie the numb8r and percentage of EOPS students who transfer.to · 
four-year jnstitutjons following completjon of tbe related educati0n81 programs at 
cammynjty colleges. . . . :,; . · . , 

(e} To strive to assjst community colleaes to meet styc!ent and employee 
affirmative action objectives. 

,CD .Io improve the delivery of programs and services [sic;)to djsacivantaged 
stydentst., .. ".. . .. , ........ · . ........ ...... · ....... -~ ... ,.,.... .•• .r:·'······ ............. · .. ..... : .. 

Tbe.L.egislatyre.furtber·intends that:EOPS,shallnotbeyjftW8d es the.only means· 
of proyjdjng.services tg nontr&ditiqna! end disadvantaged students or.of meeting student .. 
and emploX,fteaffirmatjye.actiongbtecthres .. <1·-''' · • .. <; .·· """·:'> :· . '''·· 

Th~~~h~@S,~iji)ln~~Jhat the ~~bl!ll,~m~~t and dev~lopf!1entof:~~nd.!itd .. · ...•. , .. 
opportunify0 prog!lllms and senrices are ~$8~'1.t!~I: tQ the c.ori~r.vation arid d~yelgpment of 
the cultural, social; SCQnomic,. intellectual, and .vocational. resources of ·the state .. ;, , . 

."•·'-· '')' ',• ..... 
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l. consistent with the Article to include the following: 

2 

3 

4 

.5 

6 

7 

8 

9 

10 

11 

12 

{a) To increase the enrollment in community colleges of students affected by · 

language, social and economic disadvantages, 

(b) To increase the number of EOPS students who meet their educational 

· objectives, 

(c) To increase the number of EOPS students who find employment after 

college, 

(d) To increase the number of EOPS students who transfer to four~year 

institutions, 

(e) To assist community colleges in meeting student and employee 

affirmative action objectives, and 

(f) To improve the delivery of programs and services to disadvantaged 

13 students. 

14 Chapter 1178, Statutes of 1984, Section 2, amended Education Code Section 

15 69641 24 to provide that Extended Opportunity Programs and Services (EOPS) provided 

24 Education Code Section 69641, as amended by Chapter 1178, Statutes of 1984, 
Section 2: · 

"An extended eppof'tt1nity program or seNiee" is en t1ndeftaking by e eommt1nity 
college, to be tat1ght by instRJeters eppraved by the ge·veming boel'd, in the form of end 
in aeeordef\ee otith praeedt1res preseribed by this ertiele, whiel'I is er.·er, ebeve, end in 
edditieR to, the regt1ler edt1eatieRel pragrams of the college, heviRg es its pt1rpese the 
pravisieR of positiw encot1ragemeRt direeted to The Extended Opportunity Proarams 
and Services (EOPS) proyjded by a community college shall supplement the regular 
ec:iucatjona! programs of the community college to encourage the enrollment of students 
handicapped by language, social, and economic disadvantages, and to the feeilitetiefl 
facilitate of their :trnl successful pertieipetien ifl the edt1eationel pt1rst1its of the college 
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by community colleges must supplement the regular educational· programs of the 

community college .. The amendment also provided that EOPS programs shall be taught 

by certificated directors and instrlictors, as well as by counselors and other support staff 

approved by the governing board of the oommunity college district. 

Chapter 1178, Statutes of 1984, Section 3, amended Education Code Section 

6964~ to make technical changes and to change the text from "school district" to 

"community college district". 

Chapter 1178, Statutes of 1984, Section 4, amended Section 6964828
, at .. . .. . . 

'i " -~ . ' •.• -. ;; , 

completion of th~jr edycational goals and objectives . 
. · E;Of'S shall be ptriVidti!d by cedificSted directors Bhd instructors. as well as by 

counselors ·Bn'd other suppcirt' staff abprriy§d by the govSmjng 00atc1 of the corilmuhtty 
college district. Participa~l9n if! an extende;d oppor:tunity program or ~rviee shall nof· 
preclude. Pl:lrticipation in any Othe'r program ·which majbe Off9red ih by'. the commyntty 
college." -.. · · · · · . · · · · . .. . · . 

. ,. . .. 

2
' Education Code Section 69642, as amended by Chapter 1178; Statutes .of 1984, 

Section 3: " . . ... -. · · · · · '·' . · ·· · · · · · . · 

"Definitiorys; . . ·. . ... . .. 
(a) "Board" means the Board of Governors of the CalifOrhia Conimu~ity Colleges. 

. (b) "District" means any seheel community college district in Califorrii~that · 
maintains one or more community colleges; . ':' . " . : ' . ' .. •' . . ··. ·· .. ·· . . . . . 

(c) "College" means a community coileg~ es~blis~ectby ihf) goy~ming board of a 
school communjty college district authorized to provide community college instruction. 

(d) "EXtehd8d opportLlnitY' .~ ...•. ra'n1'i. mE¥8ffsi,Et's ' '6iai 're~,, ram cir method of 
instruction designed to fSciritSte t~~nsuilge, ·iadu~~~u~h 'Cr.~~ar qev&rapment of a 
student and increase his or her potential foi'·su'ccess iri tl:ie coll~e. ·.· · . · · ·· · · 

. (e)' tiEXte\idect 0 ... "rtunity' .· ·, servlces"'.mean$:a .. , . re' ram Of eisslstarice' desi . n. ed to . . PPD . .. .. , .......... '·· . .... ...... ,. " .P .. .JI.... . ...... ,, .......... ,,... .. . . . . . . . 9. 
aid students with .socioeconomic handicaps· to peifnit tliein 'to !enroll ·in· arid ~rticipate in 
the edLJcatiohai· .. aclivitle's Of lhe collegefand to progf0~'i6watd com !Stjng t6eir '• . . 
e<fucajional gOBiS'SOQ ot)recijyes:·jnc!uding'/byfriotliffiitea to; gtady~loO frOffi'COl!Bsle." 

",' ·;'J ····.i.:, ..•• ·· .. ·". . --····"/.~ .' ... 1~ .. "'>• ·p· ;· .--.: .. ··- ... -... ·:·.· .. ···- ... •. 

26 Education Code Section 69648, aifamended by' Chapter 1178, Statutes of 1984, 
Section 4: 

121 



1 

Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

subdivision (b), which identifies the minimum standards required to be established by 

2 the board's rules and regulations as follows: 

3 

4 

s 

(1) The. provision of staffing and program management. 

(2) The establishment of a documentation and data collections system. 

(3) . The establishment of an EOPS advisory committee. 

•ey Januarv 1. 1986, The 1llft board shall adopt rules and regulations necessary 
to implement ti'le preuisions ef this article, including rules and regulations which do all of· 
the following~ . . .· . . . . . 

(a) Prescribe the procedure by which a district shall identify a student eligible for 
extended opportunity programs or services on the basis of the student's language. 
social. or economjc disadvantages. • . . . ". . . ,:, . . .. . . . . . . .. 

(t;>)J~s~~bli~~ mi,n!rpum standa1"9s for the .~stabll~hmen,t~rid eond.uct of extended · 
opportunify p,r:ogr8ms arid services~ The standards may jncllide. but shall not be limited 
to. guidelines for'au of tbe't0110wing: · . . · .·· .. · . · · · " · · · - . -.~; 

l 11 The prPYisi.ori' of staffing and program inflnagemerit. . 
(2) The establistiriiecit Qt a dOcuriientation and data collection system. · 
(3) The establishment of an EOPS adviso'Y committee, . 
{4) The.provision of recruitment and outreach services. .· . , , . · 
(5) Iba. otovision of coabitiVS and aoncognltive assessment. advising, .and 

orientation services, 
(6) The provision of college registratiori, __ . . 
(7) The provision of basjc skiHs jnstructjon. seminars, and.tutorial 

assistaric8 .. ·. . "' .. · -- .. ·:.. . . · . . . . · · · · 
lBl Tbe pfovisio'fi of eo'unsaling' and retention services, . 
(9) The provision oftransfer services: · · 
(10}tbe'·proyjsjOQ.ofdireCt a;d.'·. · · - . . _ . 
(11) The eSiablisbrrienfof.Dbiedives to achjeve ihe goals so8¢ified in . 
Sectioti 69640. arid objecifuies·tO-be applied in implementing extendeq 

oporiity6it\j prOarams_ !ilricfSSCyiees'. ;· :, .1,", - - . •. . . , .• , • . . 

f.sC.) The standards !j'peCifiea in subdiviSjOh lb> shall be adopted and jmpl_eme_oted 
by·tntfcommencement 6f ttie.1ss~BEr-acadefo!c yeat, .. : . . .·.. . - . · 
(d) Sybjecf ta apijmyefoflbe CbEiricello[; jstSb!ish prpqequre~ for Jgep;eview and 
eva!LiBtjOQ Of toe d;&triCtS' exteridecJ Opportuniti piogranil'.i itQd . !i9.')'i~~· , .. 
!efterRequire'tfie submlsSior{of8'~eh 't!ie"repdrts by distnets as Will permit tlie 
evaluation of.the pf09ram ,and services offered." 

122 



l 

2 

3 

4 

5 

6 

7 

8 

9 

Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

(4) The provisions of recruitment and outreach services. 

(5) The provision of cognitive and noncognitive asseSSIT)ent, advising and 

orientation services. 

(6) The provision of college registration. 

(7) The provision of basic skills instruction, seminars, and tutorial assistance. 

(8) The provision of counseling and retention services. 

(9) The provision of transfer services. 

(10) The provision of direct aid. 

(11) The establishment or objectives to achieve the goals specified in Section 

10 69640, and the establishment of objectives to be applied in implementing 

e extended opportunity .programs and services. 

12 New subdivision (c) required the standards to be adopted and implemented by 

13 the commencement of the 1985-86 academic year. New sub.division (d) required 

14 community college districts to establish procedures for the review and evaluation of the 

15 district's extended opportunity programs and services, subject to the approval Of the 

16 chancellor. Former subdivision (c) was relettered as subdivision (e}, along with other 

17 technical changes. 

18 Chapter 1178, Statutes of 1984, Section 6, amended Education Code Section 

19 6964927 by deleting subdivisions (a) through (e) which set forth suggested elements of 

27 Education Code Section 69649, as amended by Chapter 1178, Statutes of 1984, 
Section 6: 

e "!al. The governing board of atty a community college district may, with the 
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l an extended opportunity program, by lettering the first paragraph as subdivision (a) and 

2 adding a provision that only extended opportunity programs which meet the minimum 

3 standards established pursuant to subdivision (b) of Section 69648 are eligible to 

4 receive state funding. The amendment also added a new subdivision (b) which allows 

s the chancellor to waive any or all of the minimum standards established if the .chancellor 

6 determines that unusual circumstances exist which merit a waiver. Therefore, to be 

7 eligible for state funding, districts are required to meet the minimum standards set forth 

8 in subdivision (b) of Section 69648 or submit and obtain waivers of these standards from 

9 the Chancellor. Prior to this time, a district's participation in Extended Opportunity 

10 Programs and Services was.discretionary. 

11 Chapter 1178, Statutes of 1984, Section 7, amended Education Code Section 

12 6965128·to prohibit the governing board of a community college district from using any 

approval of the board; establish an extended opportunity program. S1:1eh pl'6gram may 
iflelt1eJe, b1:1t fleeel flet be limiteel to: · -

(a) The pl'6v isiefls ef ttrterial serviees. 
(Bo} The estsblishmefl't ef remedial afld develepmefltal ee1:1rses. 
(e) The establishmeflt ef a pregram ef m1:11tie1:11t1:1ral sttldies. 
(d) the pl'6visier:t ef.ee1:1nseling serviees. 
te) The previsien ef reer1:1itmeflt se~iees. 
Except as provided in subdivision (b). in order to be eligible to receive state 

funding. the proaram shall meet the minimum standards established pursuant to 
subdivision (b) of Sectjon.69648. 

(b) The chancellor may waive any or all of the minimum standards established 
pursuant to subdivisjon (b) of Sectjon 69648 if the chancellor deteaninesJhat.unusyal 
circumstances which merit a waiver exist» 

28 Education Code Section 69651, as amended by Chapter 1178, Statutes of 1984, 
Section 7: 
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funds received from the state for the operation and administration of extended · 

opportunity programs and services to supplant district resources, programs, or ~rvices 

. authorized by Sections 69649 and 69650. 

Chapter 1178, Statutes of 1984, Section 8, added Education Code Section 

6965529• Subdivision (a) required the Chancellor of the California Community Colleges to 

"The governing board of any a commynitv college district may shall not use any 
funds tJRder its eeRtrel Rat specified te be tJsed fer &Rother partietil'r ptJl'Pese fer the 
pre;rarl"ts &Rd sel"Viees a1:1tl'torized a,· SeetioRs69649 and 69650, tl'te admiRistratioR of 
StJeh pre;rams aRel sel"Viees, aRel m~ tJse s1:1eh ftlRds received from the state tor the 
operation and admjnjstratjon of extended opportunjty programs and servjces to sypplant 
djstdct resources. programs, or services authorized by Sectjons· 69849 and 69650, The 
governing board may use those funds to meet the matching requirements to receive 
federal funds, or funds granted by nonprofit foundations, designated for the same 
purposes, for extended opportynitY programs and services, as defined by Sectjon 
69641." 

29 Education Code Section 69655, ·as added by Chapter 1178, Statutes of 1984, 
Section 8: · 

"(a) Pursuant to Section 69648, the Chancellor of the California Community 
Colleges shall determine the elements of a statewide data base for the Community 
College Extended Opportunity Programs and Services, which shall be used for periodic 
evaluation of the programs and services. The data base shall include all information 
necessary to demonstrate the statewide progress towards achieving the program goals 
identified in Section 69640, and program objectives adopted pursuant to Section 69648 
including, but not limited to, all of the following: · 

(1) The annual number of extended opportunity programs and services 
EOPS) students and non-EOPS students who complete degree or ~rtificate · 
programs, transfer programs, or other programs, as determined by state and local 
matriculation policies. 
(2) · The annual number of EOPS and non-EOPS students who transfer 
to institutions which award the baccalaureate degree. In implementing this 
paragraph, the chancellor shall work in cooperation with the California· 
Postsecondary Education Commission, the President of the University of 
California, the Chancellor of the California State University, and the Association 
of Independent Colleges and Universities to establish methods for obtaining the 
necessary data. 
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1 determine the elements of a statewide data base for the Community College Extended 

2 Opportunity Programs and Services, which shall be used for periodic evaluation of the 

3 programs and services. The data base shall include all information necessary to 

4 demonstrate the statewide progress towards achieving the program goals identified in 

5 Section 69640, and program objectives adopted pursuant to Section 69646 includin'g;· 

6 but not limited to, all of the following: 

7 

8 

9 

( 1) The annual·number of extended opportunity programs and services 

(EOPS) student~ and non-EOPS students who complete degree or · 
).'':. 

certificate programs, transfer programs, or other programs, as· determined 

.. , :· 

' ,. . . . . . . . 
(3) The annual number of EOPS and non-EOPS students completing A 
occupational programs who find career employment. • 

·· · .· · 'In implementing this paragraph,. the chaneellor shall integrate the data 
collection with existing data collection requirements pertaining to vocational 
education. 
(b)' Beginning in January, 1967, the chancellor shall annually report to the · · 

Legislature regarding.the number·of students served by·the Community College 
Extended Opportunity. Programs and Services and the number of EOPS students who 
achieve their educational:objectives. · 

. (c) A task·force under the direction of the California Postsecondary Education 
Commission shall" be establishecHo evaluate existing· supplemental services and · 
financial assistance provided for community college EOPS·students whotranSfer to : 
public four,.year institutions; :and to'make·recommendations,.for modification Of those 
services and assistance programs necessary to,facilitate the transfer process, The task 
force shall· be· comprised of ·representatives from all of the following:· ·' 

(1) The California Postsecondary Education Commission/··.·· 
(2) , rtle University of-California. ·· · · · · ' 
(3) Trte California State·ljniversity. · ·.' 
(4) The community· colleges .. ·· 
(5) · The. Legislative Analyst: · ... 

· (S) · · The;.Department·ofFinance. · · · · · . .· ' 
The.task·force shall submit a report summarizing its findings and the plan to the 

fiscal committees of the Legislature on or before February 15, 1985." ;., · 
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by st~te and local matriculation policies. · 

(2) _ The annual number of EOPS and non.,EOPS students who transfer to 

institutions which award the baccalaureate degree. , _ 

(3) The annual number of EOPS and non-EOPS students completing 
,-. ' . - . - '. . . 

o~upational programs who find career employment.. 
. . . . 

Subdivision (b) requires the chancellor to report annua_lly to the Legislature regarding the 

number of students serv89 by the Cornmunity College Extended Opportunity Programs . . .. 

and Services and the_ number of EOPS students_ who_ achieve their education objectives. 

Subdivision (c) established ~_task force under,the direqtion _of the .C_alifomia 

Postsecondary Educa~Qn Commission to evaluate existing programs prpyided for 

community college EOPS students who transfer to public. four-year institutions and to · 

make recommendations for mod'1ication of.~h()se _s.ervices n~ary to facilitate the 

transfer process. _ 

Chapter 1586, ,S~tutes of 1985, Section 1, added Education Cot:!~ Section . 

6964 t.530 which, at subdivision (a}, requires the Board of Governors of the California 

30 Ed~ca!ion 'cpde Section 69~.1.5, as_addecfbyChapter 1'~8~. ~~tutes of 19~~. 
Section 1: · 

, ·, { .-::<·> -· :•: ~ . ·.·· · ,1;~ . . .'. .·· . ' '.' .·• •·:I···.· • . ,' • . 

•on or befo~ ~_ril t, 1986,_Yle B.9~rd qf GoverQ9r~ of the (:alife>rriia Cpmmunity. 
Colleges shall consider adopting regulations which include all of the following objectives: 

(a) J"~~t t_h~ t;xtenqecl Qpportunity .Rrogri;:ims..and Service_s provided by a 
community co'lege shall!ri'cf~de,-but not b!St li~lied 10, sf!i.ff qu~l[fied,~p.ooun~el all EPPS __ 
stl.id•imts r~garp!ng their indi_vi9!ial &ducational objectives abd the.~s.pecific. academic or,... . 
vocatiqnai'tr8iniri9 P,i;OQ~ri:tf.i~ss.aryJo ac:ihi~ye. thqse :Qbjel;tive~;;:and that ,each _E6~~ · 
student ~ives th~ cqYl1$~ling upon his.or her.initial t\'nrollment in t_he co.m~,unity . 
college, arid at least every six months thereafter. _ .. _ . 

(b) That in assisting all EOPS students to identify their educational objectives, thi;i 
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1 Community Colleges to adopt regulations which ensure that each EOPS student 

2 receives counseling upon his or her initial enrollment in.the community college, and at 

3 least every six months thereafter.· SuBdivision (b) requires the EOPS director at each 

4 community college to disseminate the names and addresses of potentiai transfer 

5 students to admissions staff at public universities throughout the state at least once a 

6 year. Subdivision (c) reciuires the EOPS director at each community college to work 

7 with othereommunity College staff to encourage all interested EOPS students to enroll in 

8 existing community bollege classes designed to develop skills necessary tor successful 

9 study at a university. Therefore, dlstriets \\fare required to provide counseli.ng to each 

10 EOPS student upon his or ,her initial enrollment and at least every six months thereafter. 

11 Therefore, the EOPS director· et eacl:l cc:immunity college is required to disse'ininate the 

12 names and addre8ses of p0teiltia1 transfer students to admissions staff at public 

13 universities th1"9ughout the state at least once a year. Therefore, the EOPS director at 

14 each community coliege fs required to work with other communify college staff to 

Extended Opportunity Progtams and Services provided by a community college 
identifies those students Who want to transfef to a"'four-year institution, and those Who 
have the potential to transfer successfully, and that the EOPS director at each 
community college disseminates the names and addresses of these potential transfer 
students to admissiori!!I staff afpublic uhiversitieS throughout the state at leas~ <;>nee a 
year. · · ··.· · · · · '. · ·· . · . . ·· .u · . · · 

.. (c) That thefEdf>S qirector ~t each community ool!ege s~~ll'work ~th'·other . 
comrhuriity college staf'f tO encourage all interested EOPS students to enroll in existing 
COmlJ1Unify. cOllege'ClaS~ deSigned to develop skills f!8ceSsSry for.SUCceSsfufstudy St 
a universify, includirig,'bUt not li~lted to~ tirhei mariageri.leht; re,SElarch B:n~ study .skills, 
classroom 'n6f&.taking skills, and writing skills, and that these classes De developed if 
they are not already established.· · ' ·' · 

., ~ . '. . . 
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encourage· all EOPS students to enroll ih .existing community college classes designed 

to develop skills necessary for successful study at a university. 

Chapter 1586, Statutes of 1965, Section 3, added Section 6965631 which states 

that it is the intent of the Legislature that the California State University and the 
I . 

University of California provide fee waivers for admissions applications for all EOPS 

transfer students who provide waiver forms signed by a community college EOPS 

director. Therefore, Community College Districts are required to provide and sign fee 

waiver forms for EOPS students who wish to apply for admission to a California State 

University or the University of California. 

Chapter .248, Statutes of 1986, Section 36, amended Education Code Section 

69648.5 by renumbering the Section from 69646.5 to 69648.7. 

Chapter 1372, Statutes of 1990, Section 246, amended Education Code Section 

· 69640 to del~e the January 1, 1.986 performance date and to make technical changes. 

Chapter 1372, Statutes of 1990, Section 247, amended Education .Code Section 

69641 to make technical changes. 

Chapter 1372, Statutes of 1990, Section 248 amended Education Code Section 

69641.5 to delete the Board of Governor's April 1, 1986 deadline for adopting EOPS 

31 Education Code Section 69656, as added by Chapter 1586, Statutes of 1985, 
Section 3: 

"It is the intent of the Legislature that the California State University and the 
University of California provide fee waivers for admissions applications for all EOPS 

. ·transfer students who provide waiver forms signed by a community college EOPS 
director. n . 
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2 · Chapter 1372, Statutes of 1990, Section 249, amended Education Code Section 

3 69642 to delete the definitions of"board," "district,• and "college: 

4 Chapter 1372, Statutes of 1990, Section 255, amended Education Code Section 

5 69648 to delete subdivision (c) which required standards to be adopted and 

6 implemented by the commencement of the 1985-86 academic year. · 

7 Chapter 1372, Statutes of 1990, Section 257, repealed Education Code Section 

8 69648.7. 

9 Chapter 1372, Statutes of 1990, Section 258, amended Education Code Section 

10 6964932 by allowing the board of governors, rather than the chancellor, to waive any or 

11 all of the minimum standards required to establish an extended opportunity program or 

12 service or determine that unusual circumstances exist which merits a waiver. 

13 Chapter 1372, Statutes of 1990, Section 260, amended Education Code Section 

14 6965333
, to require the Controller to draw warrants directly in favor of the governing 

32 Education Code Section 69649, as amended by Chapter 1372, Statutes of 1990, 
Section 258: · 

"(a) The governing board of a community college district may, with the approval of 
the board, establish an extended opportunity program. 

Exeept as provided in subdivision (b), in order fo be eligible to receive state 
funding, the program shall meet the minimum standards established pursuant to 
subdivision (b) of Section 69648. 

(b) The ehaneellor board of gavemors may waive any cir all of the minimum 
standards established pursuant to subdivision {b) of Section 69648 if the ehaneellor 
board of goyemors determines that unusual circumstances which merit a waiver exist.· 

33 Education Code Section 69653, as amended by Chapter 1372, Statutes of 1990, 
Section 260: 
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board of the community college district rather than the county treasurer. 

Chapter 1455, Statutes of 1990, Section 4, amended Education Code Section 

69655 by deleting subdivision (c) which had required the establishment ofa task force to 

evaluate existing services. 

Chapter 1455, Statutes of 1990, Section 5, repealed Education Code Section 

69657. 

" 
7 TITLE S:CALIFORNIA CODE OF REGULATION REQUIREMENTS 

8 The Title 5 Regulations for Extended Opportunity Programs and Services are 

9 found in!Subchapter 2.5 of Chapter 7 of Division 6, commencing with Section 56200. 

10 Copies of those regulations are attached hereto as Exhibit 4 and are ineorporated herein 

e by reference. The Chancellor's Office of the California Community Colleges has also 

12 published and promulgated a document entitled "EOPS Implementing· GuidelinesD for the 

13 . _ Title 5 Regulations (hereinafter "Implementing Guidelines"), a copy of ·which is attached 

14 hereto as Exhibit 5 and is incorporated herein by reference. · 

15 Article 1. General Provjsjons and Definjtjons 

16 Section 56200 provides that the Chapter i~plements, and should be read in 

"Applications shall be subject to the approval of the board. Upon approval by the 
board, itshall certify an apportionment or apportionments to the Controller. The 
Controller shall draw warrants on the State Treasury in the amounts certified in favor of 
the eotmt) tre8ia1:1rer Of the eo1:1Hty goVemjng-bQard of.the communltv college djstriet 
which has jurisdiction over the applicant district in accordance with a schedule of 
payments established by the board and approved :by: the Department offinance: The' 
eo1:1Ht) treest:1ref shell immediately credit the geflef'81 fttnd ef the applieant seheel district 
8'C8etl, es eppeftianed 1::1, the eeera." · •· · 
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1 conjunction with, Chapter 2, Article 8 (commencing with Section 69640) of the Education 

2 Code. See also.the ·implementing Guidelines" for Section 56200. · 

3 Section 56201 authorizes the Chancellor to waive any part of Article 3 (Program 

4 Standards) and Article 5 (staffing standards), upon request submitted to the Chancellor 

5 in writing by the district. See also the ·implementing Guidelines" for Section 56201 

6 which provides that, if a community college cannot meet any or all of the minimum ,, 
7 program standards requirements in Artiele 3, or the staffing staridards:outlined in Article 

8 5, the college is required to submit a waiver request. All waiver requests must be · 

9 submitted in writing and .set forth in detail the reasons for the request and the resulting 

10 problems caused if the·request is denied. Any waiver granted will only be valid through· 

11 the end of the academic year in which they are granted. 

12 Section 56202 provides the definition of a "Full-Time Student" for purposes of 

13 program eligibility. See also the "Implementing Guidelines" for Section 56202which 

14 requires verification of "Full-Time.student enrollment" be placed in each student's file 

15 (hard copy or electronic) in the form of enrollment sheets or transcripts. This document 

16 should represent an official college document verifiable at the Admissions and Records 

17 Office or the computer system the college maintains. 
. ·' 

18 Section 56204·defines an EOPS student as a person for whom, ata minimum, 

19 the EOPS pragram has documentation in the student's file of an EOPS application, 

20 Educational Plan, and Mutual Responsibility Contract. See also the "Implementing· 

21 Guidelines" for Section 56204 which requires the Educational .Plan to-include a . 
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sequenced multi-term road map of all courses agreed upon by both the student and a 

counselor necessary to meet the student's educational needs and goals. The 

Educational Plan should offer students a visual time line of required coursework needed 

to complete their individualized educational goals, including certificate,· associate 

degree, transfer objective, or a combination of any of the above. The EOPS Educational 

Plan must be developed/monitored from term-to-term with a trained and.certificated 

. counselor as needed, in response to student accomplishments, achievements, and 

challenges. The Mutual Responsibility Contract is a binding document in which both 

parties, the EOPS program and the student, must agree to the terms and conditions of 

the contract. The Mutual Responsibility Contract specifies what services the student 

may receive and the roles, responsibilities, and expectations of both parties. The 

appropriate documentation must be available In each student's EOPS tile for purposes 

of verifying a student as "served.•. The documentation should be signed by the 

appropriate college personnel, (e.g., EOPS Director, EOPS Counselor) along with the 

signature of the student served. 

Section 56206 requires districts receiving EOPS funds to identify students served 

and the level and type of programs and services each student received. See also the · 

. "Implementing Guidelines" for Section 56206. 

Section 56208 requires each EOPS program to have an Advisory Committee 

"Yf1ich shall meet at least once during each academic year. Although members shall 

serve without compensation, they may be reimbursed for necessary expenses. See also 

133 



Test Claim of West Kem Community College District 
Chapter 1455/90 Extended Opportunity Programs and Services 

1 the "Implementing Guidelines· for Section 56208 which allows related travel costs (but 

2 not other necessary expenses) to be paid out of EOPS funds. Colleges are also 

3 required to make available, for on-site program reviews, advisory committee minutes 

4 and a list identifying each member of the committee and his or her affiliations. 

5 Section· 5621 O requires each college to maintain the same dollar level of services 

6 supported with non-EOPS funds as the average reported in its final budget report in the 

7 previous three academic years. At a minimum, this amount shall equal the three-year 

8 average or 15% of the average EOPS allocation to that college for the same three base 

.. 9 years, which ever is greater. See also the "Implementing Guidelines• for Section 5621 o. 

10 Any service or function that is considered district contribution (i.e., expenditures "above, 

11 beyond and in addition to" general expenditures) must be included in and approved as 

12 part of the district's program plan and also reported in the district's A 1 Budget Report. 

13 The Chancellor's Office will determine the amount of the minimum obligation of each 

14 district according to the procedures set forth in this section, and the college will be 

15 notified in writing of the amount of the obligation. If, after calculating the college's 

16 obligation, the obligation is found to be less than the EOPS Director's salary and 

17 .benefits, the district·is still required to pay the director's full salary and benefits. 

18 Artjde 2. Student Eligibility and Responsibility 

· 19 Section 56220 sets forth the eligibility requirements for students. Districts are 

20 required to verify that each student applicant: 

21 (a) Is a resident of California; 
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(b) Is enrolled full-time when accepted into the EOPS program; 

(c} Has not completed more than 70 units of degree applicable credit; 

coursework in any combination of post-secondary higher education 

institutions; 

(d) Qualifies to receive l1l Board ·of Governors Grant; and 

(e} Is educationally disadvantaged as determined by the EOPS and as 

7 specified by legislation. 

8 See also the "Implementing Guidelines" for Section 56220. 

9 Section 56222 sets forth student responsibilities. Districts are required to verify 

10 'that each student applicant has: 

e . (a) Applied for state and/or federal financial aid pursuant to the applicable 

12 

13 

14 

15 

16 

17 

18 

19 

rules and procedures ~the college of attendance; 

(b) · Maintained academic progress towards a certificate, associate degree; or 

transfer goal pursuant to the academic standards established by the · 

. college of attendance applicable to all credit enrolled students; 

(c) Filed an initial EOPS application and has completed and adhered to a· 

student educational plan arid an EOPS mutual responsibility contract for 

programs and services; and, 

(d} Provided income documentation as required for financial aid by the college 

20 of attendance within two months of acceptance .into the EOPS program. 

21 See also the "Implementing Guidelines" for Section 56222 which requires the Mutual 
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1 Responsibility Contract referred to in subsection (c) of Section 56222 to be signed by 

2 both the student and the EOPS Director, EOPS counselor or EOPS para-professional 

3 and be maintained in the student's file. 

4 Section 56224, subdivision (a), requires students to be eligible for and receive 

5 programs and services pursuant to Sections 56220 and 56222 .. Subdivision·(b) requires 

6 districts to receive financial information.and verify. financial need according to the rules 

· 7 and procedures established for financial aid at the college of attendance. Subdivision 

8 (c) requires districts to verify a student's need for EOPS financial aid. See also the 

9 "Implementing Guidelines• for Section 56224 which requires the verifications to be made 

IO each academic year. An EOPS Director must adhere to Title 5 Sections 56252 and 

11 56254 when recommending awards of:EOPS funds for financial aid, grants and 

12 workstudy awards. Income verificStions must be made using specified tax forms. 

13 Section 56226 provides for continuing student eligibility until the student has 

14 completed-70degree applicable.credit units of instruction or six semesters of enrollment, 

15 or until he or she has failed to meet the terms, conditions, and follow-up provisions of 

16 · the student education plan and/or the EOPS mutual responsibility contract. See also the 

17 "lmplementing•Guidelines" for Section 56226which allows.the.70 unit limit to be waived 

18 . by the EOPS Director, when appropriate. The EOPS director is authorized to disqualify 

19 any student fro_m the program who is not making academic progress as required in his or 

20 her educational plan. EOPS staff should develop appropriate office procedures to track 

21 · student participation and all the necessary information must be included in the EOPS 
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1 student's file. 

2 Article 3. program Standards 

3 Section 56230 requires each college receiving EOPS funds to employ a full-time 

4 EOPS director to directly manage and/or coordinate the daily operation of the programs 

5 and services offered, and to supervise and/or coordinate the staff assigned to perform 

6 EOPS activities. See also the "Implementing Guidelines" for Section 56230 which 

7 provides that colleges must request waivers from the Chancellor's Office prior to 

8 initiating any change in the EOPS Director's position; and waiver requests must be 

9 submitted and approved each fiscal year to be valid to receive a waiver for a less than a 

10 full-time director. 

e Section 56232 requires colleges receiving EOPS funds to provide access 

12 services to identify EOPS eligible students and facilitate their enrollment, including, at a 

13 · minimum: 

14 

15 

16 

17 

18 

19 

20 

21 

(a) Outreach and recruitment to increase the number of potential eligible 

students who enroll at the college; 

(b) Orientation to familiarize EOS eligible students with: 

(1) . The location and function of the college and EOPS programs and 

services, 

(2) The college catalog, 

(3) The college application, 

(4) The registration process, with emphasis on academic and grading 
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1 standards, 

2 (5) College terminology, 

3 (6) Course add and drop procedures and related rules, 

4 (7) Financial aid application procedures, and 

5 (8) Transfer proced\JreS to four-year institutions. 

6 (c) Registration assistance for priority enrollment. 

7 See also the "Implementing Guidelines" for Section 56232. 

· - 8 Section 56234 requires each college receiving EOPS funds to assess each 

9 EOPS eligible student, the results of which are to be explained and interpreted to EOPS 

10 . students by counselors trained in the use and meaning of such assessments. The 

11 assessments must include: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

(a) Course and placement tests in reading, comprehension, vocabulary, 

writing, and computations; -

(b) Di~gnostic tests to determine the specific academic skill deficiencies in 

areas in which placement tests indicate that the student has a low 

probability of success in degree applicable courses as defined by college 

policies; 

(c) A study skill assessment which determines how well the student is able to 

take lecture notes, outline written material, use library services, and use 

effective study techniques; 

(d) · Support service assessment to determine the need for financial aid, child 
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care, part-time employment, or extra-curricular pursuits; and -

(e) Assessment instruments that are not culturally or linguistically biased~ 

3 See also the. "Implementing Guidelines" for Section 56234 which provides that, at a 

4 minimum, EOPS Programs have an obligation to provide all the assessments listed in 

5 this section. If an EOPS Program or college cannot provide one or more of the 

6 assessments outlined in this section, a waiver must be requested. 

7 Section 56236 requires colleges receiving EOPS funds to provide c:Ounseling and 

8 advisement to eachEOP5-eligible student at least three times per term as follows: 

9 

IO 

12 

(a) A contact session which combines interview interpretation of assessment 

results to prepare a student educational plan and a mutual responsibility 

contract specifying what programs and services the student shall receive 

· and what the student is expected to accomplish; 

. 13 · (b) An in•term contact session to ensure·the student is succeeding 

14 

15 

16 

adequately, that programs and services are being provided effectively, and .. 

to plan changes as may be needed to enhance student success; and 

· (c) A term-end or program exit contact session to assess the success of 

17 students in reaching the objectives of that term, the· success of the 

18 programs and .services provided in meeting student needs, and to assist 

19 students to prepare for the next term of classes, or to· make future plans if -

20 · students are leaving the EOPS.program or the·college .. 

21 See also.the"lmplementing Guidelines" for Section 56236 which provides that colleges 

e ... 
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I do not have the option of requesting a waiver for this specific section. Programs that 

2 receive funding for this area are required to provide at least three (3) counseling and/or 

3 advising contacts per semester (two per quarter) for each student. And at least two 

4 contacts each semester must be with. a certificated counselor, particularly for developing 

5 and updating an education plan with a student. 

6 Section 56238 requires colleges receiving EOPS funds to provide basic skills -

7 instruction and tutoring services to EOPS eligible students who, on the basis of 

8 assessments and counseling, need such services to succeed in reaching their · 

9 · educational goals. See als0 the "Implementing Guidelines" for Section 56238 which 

10 provides-that, if an EOPS student, on the basis of assessments and caunseling, is 

11 determined to be in need of special seritices, the EOPS Programs are obligated to 

12 provide such services. Documentation should include sign-in sheets or tutor time sheets 

13 indicating for whom and when services were rendered. In order to receive a waiver for 

14 any section of basic skills instruction or tutorial services, a college or district must submit 

15 a waiver request which documents that the tutoring and/or basic skills instruction 

16 needed by EOPS students is provided by the overall college basic skills instruction or 

17 tutoring program at a levelwhich meets the special needs of EOPS eligible:students. 

18 Section 56240 requires colleges receiving EOf>S funds to provide assistance to 

t 9 EOPS eligible students to transfer to four-year institutions and/or to find career 

20 employment in their field of,training. See also the "Implementing Guidelines" for Section 

21 56240. If neither transfer nor career employment services are available on campus, · · 
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EOPS should provide both, or submit a waiver request indicating services in one area. 

Documentation should include sign-in sheets for workshops, presentations or special 

events, including EOPS conducted tours in these specific program service areas. 

Article 4. Financial Aid Standards 

Section 56252 provides that EOPS grants and workstudy awards shall be 

awarded for the purpose of reducing potential student loan indebtedness, or to reduce 

unmet financial need, after Pell grants and other state, federal or institutional financial 

aid has been awarded to the student. See also the "Implementing Guidelines" for 

Section 56252 which requires the financial aid policy to be in writing and included in the 

Financial Aid Handbook or. Consumer Guide. 

Section 56254 provides that grants may be awarded in an. amount not to exceed 

$900 per academic year, that workstudy awards shall not exceed.$1,800 per academic 

year, and that no combination of grants and workstudy awards may exceed $1,800. See 

also the "Implementing Guidelines· for Section 56254 which also requires the financial . 

award policy to be in writing and included in the Financial Aid Handbook or Consumer 

Guide. The $1,800 limit applies to EOPS funds only. 

Section 56256 requires college financial aid offices to award and disburse EOPS 

grant and workstudy funds upon the authorization of the EOPS office; that awards be 

distributed as evenly as possible between dependent and independent students, and 

priority in awards is given to dependent or independent students having the lowest 

family or personal incomes, respectively. See also the "Implementing Guidelines" for 
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1 Section 56256 which also requires the financial aid awarding policy to be in writing and 

2 included in either the Financial Aid Handbook/Consumer Guide or EOPS lnfonnation 

3 Guide. 

4 Section 56258 provides that EOPS programs may establish an emergency loan 

· 5 program for EOPS students to meet unexpected or untimely costs for books, college 

6 supplies, transportation and housing, which may not exceed $300 in a single academic 

7 year and must be repaid within the academic year in which the loan was made. Loan 

8 funds are required to be held in a separate account established for that purpose. The 

9 amount held, including interest and budget transfers, in excess of three times the 

10 amount originally set aside to establish the program, shall be returned to Chancellor. 

11 See Also: "Implementing Guidelines· for Section 56258. 

12 Article 5. Staffing Standards 

13 Section 56260 requires EOPS services to be provided by certificated directors, 

14 instructors and counselors and other support staff employed by the governing board of 

15 the community college district. See also the: "Implementing Guidelines" for Section 

16 56260 which requires appropriate documentation of EOPS staff supervision and 

17 accountability be accomplished through job specifications or descriptions explaining 

18 specific duties, functions and reporting responsibilities. In addition, an organizational 

19 chart for EOPS should be developed and kept up-to-date, indicating the staffing areas 

20 and levels of responsibility along with reporting functions for the entire EOPS staff which 

21 includes extended or marginal EOPS staff in the student services area. 
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Section 56262, Sl!bdivision (a), requires the EOPS Director to meet the minimum 

qualifications for a student services administrator, or to possess a Community College 

Supervisor Credential. Subdivision (b) requires that the EOPS Director have two years 

of experience, within the last four years, in the management or administration of 

educational programs, community organizations, government programs, or private 

industry in which the applicant dealt predominantly with ethnic minorities or persons 

handicapped by language, social or eiconomic disadvantages, or, as a community 

college EOPS counselor or instructor, or have comparable experience. Subdivision (c) 

requires that he or she must have completed a minimum of six units of college-level 

course work predominantly relating to.ethnic minorities or persons handicapped by 

educational, language, or social disadvantages. See also the "Implementing Guidelines• 

for Section 56262 which requires that, in order to receive a waiver for any section 

· concerning the qualifications of the EOPS Director on a college campus, the college or 

·district must submit a waiver request which meets the following conditions and 

standards: For subsection (a), no waiver is available; for subsections (b) and (c), a 

waiver may be granted for one (1) year, After one year, all qualifications must be met 

or, at a minimum, "reasonable" progress must be demonstrated. 

Section 56264, subdivision (a), requires EOPS certified counselors to possess 

the Community College Counselor Credential or possess a master's degree in 

counseling, rehabilitation counseling, clinical psychology, counseling psychology, 

guidance counseling, educational counseling, social work, or career development, or the 
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1 equivalent. Subdivision (b) requires counselors to have completed a minimum of nine 

2 semester units of college course work predominantly relating to ethnic minorities or 

3 persons handicapped by language, social, or economic disadvantages or six units or 

4 equivalent of a college-level counseling practicum or counseling field work courses in a 

5 community college EOPS program or in a program dealing predominately with ethnic 

6 minorities or persons handicapped by language, social or economic disadvantages. 

7 Subdivision (c) requires counselors to have two years Qf occupational experience in 

8 work relating to ethnic minorities or persons handicapped by language, social, or 

9 economic disadvantages. S~e also the "Implementing Guidelines• for Section 56264 

10 which provides that no waivers will be granted for subsection (a). Awaiver may be 

11 granted for one ( 1) year for subsections (b) and ( c). After one year, all qualifications 

12 must be met· or, at a minimum, "reasonable" progress must be demonstrated. 

13 Article 6. Plans and Priodtjes 

14 Section 56270, subdivision (a), requires each district participating in EOPS to 

15 submit a program plan for each college within the district conducting· an .EOPS program 

16 (to be. considered as a contract between the district and the Chancellor's office) to the 

17 Chancellor for approval. Subdivision (b) provides that the Chancellor will notify in writing 

18 those districts whether the district's plan is complete and wh~ther the plan is approved 

19 or disapproved .. If the plands disapproved, the Chancellor will nOtlfy the district how the 

20 plan is deficient and the district shall .submit a corrected plan. See also the 

21 . "Implementing.Guidelines• for Section 56270. 
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Section 56272 requires each program plan to address: 

(a) The long-term goals of the EOPS program; · 

(b) The objectives of the EOPS program to be attained in the fiscal year for 

which EOPS funds are allocated; 

(c) The activities to be undertaken to achieve the objectives; 

(d) An operating budget which indicates the planned expenditures of EOPS 

funds, and of other district funds to be used to finance EOPS activities; 

(e) The number of students to be served; and 

(f) An evaluation .of the results achieved in the prior year of funding. 

See also the "Implementing Guidelines" for Section 56272 which provides that the 

Program Plan does not include long-temi goals. Each college should have their 

program's long-term goals in some other format for reference. 

Section 56274 requires the Chancellor to annually establish a final date for the 

submission of EOPS plans and shall notify districts of this date and distribute the forms 

· for the submission of the plan not less than 90 days prior to that date. See also the 

Implementing Guidelines" for Section 56274. 

Section 56276 requires the Chancellor to review all plans and requests for 

funding and approve the plans for funding in whole or in part. See also the 

Implementing Guidelines" for Section 56276 which provides that the Chancellor may 

reject plans and requests for funding submitted after the deadline. 

Section 56278 requires each college having an approved plan to participate 
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1 annually in an evaluation of the effectiveness of the program which shall be conducted 

2 by the Chancellor. See also the "Implementing Guidelines" for Section 56278 which 

3 provides that only measurements of student success in achieving their educational goals 

4 may be required on an annual basis. The remaining two (2) forms of evaluation, i.e., 

5 AuditsNalidations and Program Reviews (on-site and/or Survey) may be conducted on a 

6 six-year cycle (accreditation schedule) basis Which entails conducting approximately 20 

7 evaluations per academic year. 

8 Section 56280, subdivision (b) requires each plan to incorporate the following 

9 priorities in serving students enrolled at the college: 

10 

11 

12 

13 

14 

(1) Ser.ving continuing EOPS students with the lowest income; 

(2) Serving continuing EOPS students with the lowest income who are 

transferring from another EOPS program conducted by a community 

college; and 

(3) Serving first-time EOPS students with the lowest income. . . 

15 See also the "Implementing Guidelines" for Section 56280. 

16 Article 7. Funding and Exoendjtures 

17 Section 56290 requires districts to maintain separate accounts for monies 

18 provided for, and expended in support of, EOPS activities by specific line item. See also 

19 the "Implementing Guidelines" for Section 56290 which requires an accounting 

20 procedures concerning the utilization of EOPS Program funds to be in accordance and 

21 compliance with the California Community College Budget and Accounting Manual. 
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Section 56292 authorizes the Chancellor to adjust the allocation to any college 

during a fiscal year to: 

(a) · Correct over or under allocated amounts in any of the three prior fiscal 

. years, or 

(b) Correct for over or under utilization of allocated amounts in the current 

·year. · 

See also the "Implementing Guidelines" for Section·56292 which explains that 

adjustments are made resulting from corrected approved final claims, district audit citing, . 

Chancellor's Office validations, audits and ,comprehensive program reviews. 

Section 56293 requires districts, conducting· EOPS programs to provide to EOPS 

students who need them, the same programs and services the college offers to all of its 

credit enrolled students and to fund.the cost ofsuch programs and services from 

resources available to it, except EOPS funds. Districts accepting ·eoPS funds are 

required to pay the salary of the EOPS director at the rate of 100% of salary and 

benefits annually. See also the ".Implementing Guidelines" for Section 56293 which 

provides that a waiver may be possible to allow colleges to have a part-time EOPS 

director. 

Section 56294 requires colleges to expend EOPS funds only for programs and 

services Which.are over, above, and in addition to the costs which are the' district's 

responsibility as·defined in Section 56293. See alsolhe "Implementing Guidelines" for 

Section 56294 which illustrates an example of "over and above~ services such as more 
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1 tutoring hours being provided over those available to non-EOPS students; or one to one 

2 tutoring sessions which are available to EOPS students only rather than group tutoring. 

3 Section 56295 limits expenditure ofEOPS funds to meet only the EOPS 

4 supplemental costs as defined in Section 56294 for personnel and other expenses 

5 approved in the EOPS annual plan. See also the "Implementing Guidelines• for Section 

6 56295 which provides that when purchasing computer hardware and/or software, the 

7 expenditure must receive local approval from the district superintendent/president first, 

8 and then submitted to the Chancellor's Office for.approval. 

9 Section 56296 prohibits the expenditure of EOPS funds for: " 

10 (a) . College administrative support costs; 

11 (b} Indirect costs; 

12 (c) · Political or professional association dues and/or contributions; · 

13 ( d) Costs Of furniture; ; .. -.,. 

14 (e) Costs of construction; remodeling; renovation, or vehicles; and 

15 (f) Travel costs other than travel costs of EOPS staff and students for EOPS 

16 activities or functions. · 

17 See also the "Implementing Guidelines• for Section 56296 which provides that 

18 restrictions for items (d), (e) and (f) may be.waived on a case-by-<:ase basis. All waiver 

19 requests must be submitted in writing prior to expending monies for the costs outlined. · 

20 Section 5629(' provides that the Chancellor may allocate funds for recommended 

21 special projects recommended by the state advisory committee. See also the. 
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"Implementing Guidelines" for Section 56297. 

Section 56298 requires colleges to expend annually for EOPS grants and 

workstudy an amount equal to that expended in the prior fiscal year, unless waived by 

the Chancellor. See also the "Implementing Guidelines" for Section 56298. 

PART Ill. STATEMENT OF THE CLAIM 

SECTION 1. REQUIREMENT FOR STATE REIMBURSEMENT 

The "EOPS Implementing Guidelines" for Title 5 Regulations - Extended 

Opportunity Programs & Services of the Chancellor of California Community Colleges 

are "Executive Orders" as defined in the Government Code Section 1751634 and 

together with the Education Code Sections and Title 5 Regulations referenced in this 

test claim result in community college districts incurring costs mandated by the state, as 

34 Government Code Section 17516, added by Chapter 1459, Statutes of 1984, 
section 1: 

• 'Executive Order' means any order, plan, requirement, rule, or regulation issued 
by any of the following: 

(a) The Governor. 
(b) Any officer or official serving at the pleasure of the Governor .. 
(c) Any agency, department, board, or commission of state government. 
"Executive Order' does not include any order, plan, requirement, rule, or· 

regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 (commencing with Section 13000) of the 
Water Code. It is the intent of the Legislature that the State Water Resources Control 
Board and regional water quality control board will not adopt enforcement orders against 
publicly owned. dischargers which mandate major waster water treatment facility 
construction costs unless federal financial assistance and state financial assistance 
pursuant to the Clean Water Bond Act of 1970 and 1974, is simultaneously made 
available. 'Major' means either a new treatment facility or an addition to an existing 
facility, the cost of which is in excess of 20 percent of the cost of replacing the facility." 
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1 defined in Government Code Section 1751435, by creating new state-mandated duties 

2 related to the uniquely governmental function of providing public service and education 

3 to students and these statutes apply to community college districts and do not apply 

4 . generally to.all residents and entities in the state. 36 

5 The new duties mandated by the state upon community college districts require 

6 state reimbursement of the direct and indirect costs of labor, materials and supplies, 

7 data processing services and software, contracted services and consultants, equipment 

8 and capital assets~ staff and student training and travel to implement the following 

9 required activities: 

10 . EDUCATION CODE 

11 

12 

A) Pursuant to Article 8 of the Education Code (commencing with Section 69640) to 

adopt policies and procedures, and periodically revise those policies and 

35 Government Code section 17514, as added by Chapter 1459, Statutes of 1984: 

• "Costs mandated by the state" means any increased costs which a local agency 
or school district is required to ihcur after July 1, 1980, as a result of any statute enacted 
on or after January 1, 1975, or any executive order implementing any statute enacted on 
or after January 1, 1975, which mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article XIII B of the California 
Constitution.• 

36 Public:schools are a Article XIII B, Section 6 "program,· pursuant to Long Beach · 
Unified ScbOol District y. State of California, (1990) 275 Cal.Rptr. 449, 225 Cal.App. 3d 
165: 

"In the instant case, although numerous private schools exist, education in our 
society is considered to be a peculiarly governmental function. (Cf. Carmel Yalley Eire 
Protection Qjst, y. State of Califomja (1987) 190 Cal.App.3d at p. 537) Further, pubhc 
education is administered by local agencies to provide service to the public. Thus public 
education constitutes· a 'program' within the meaning of Section 6. • · 
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procedures, to comply with the Community College Extended Opportunity 

Programs and Services requirements. 

Pursuant to Education Code Secticm 69640, subdivision (a), increasing the 

number and percentage of students enrolled in community colleges· who are 

affected by language, social; and economic disadvantages, consistent with state 

and local matriculation policies: 

Pursuant to Education Code Section 69640, subdivision (b), increasing the 

number and percentage of Extended Opportunity Programs and Services (EOPS) 

students who .successfully complete their chosen educational objectives. 

Pursuant to Education Code Section 69640, subdivision (c), increasing the 

e number and percentage of EOPS students·who are successfully placed into 

12 career employment.· 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

E) 

F) 

G) 

H) 

Pursuant to Education Code Section 69640, subdivision (d), increasing the 

number and percentage of EOPS students who transfer tci ·four-year institUtions 

following completion of the related educational programs at community colleges. 

Pursuant to Education Code Section 69640, subdivision (e), meeting student and 

employee affirmative action objectives. 

Pursuant to Education Code Section 69640, subdivision (f), improving the 

delivery of programs and services to the disadvantaged. 

Pursuant to Education Code Section 69641, providing EOPS certificated directors 

and instructors, as well as counselors and other support staff approved by the 
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governing board of the community college district. 

Pursuant to Education Code Section 69641. 5, subdivision (a), counseling 

all EOPS students regarding their individual educational objectives and the 

specific academic: or vocational training program necessary to achieve those 

objectives by qualified staff upon the student's initial enrollment in the community 

college, and at least every six months thereafter. 

Pursuant to Education Code Section 69641.5, subdivision (b), assisting all EOPS 

8 students identify their educational objectives; identifying those students who want 

9 to transfer to a four-year institution, and those who have the potential to transfer 

10 successfully; and disseminating the names and addresses of these potential 

11 transfer stl!dents to admissions staff at public universities throughout the state at 

12 least once a year. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

K) 

L) 

Pursuant to Education Code Section 69641.5, subdivision (c), working with other 

community college staff to encourage all interested EOPS students to enroll in 

existing community college classes designed to develop skills necessary for 

successful study ata university, including, but not limited to, time management, 

research and study skills, classroom note-taking ski~ls, and writing skills, and that 

these classes be developed if they are not already established. 

Pursuant to Education Code Section 69643, subdivision (c), reimbursing the 

necessary travel and other expenses of the State Advisory Committee incurred in 

performing their duties and responsibilities. 

152 



e 
1 M) 

2 

3 

4 

5 

6 

7 

·g 

9 

10 

Test Claim of West Kern Community College District · 
Chapter 1455/90 Extended Opportunity Programs and Services 

Pursuant to Education Code Section 69648, subdivision (b), establishing 

standards, pursuant to the rules and regulations of the board, for the 

establishment and conduct of extended opportunity programs and services to 

include, but not .be limited to, guidelines for all of the following: 

(1) The provision of staffing and program management. 
.. 

(2) The establishment of a documentation and data collection system. 

(3) The establishment of an EOPS advisory .committee. 

(4) The provision of recruitment and outreach services. 

(5) The provision of cognitive and noncognitive assessment, advising, and 

orientation services. 

e (6) The provision of college registration. 

12 (7) . The provision of basic skills i11struction, se1T1inars, and tutorial assistance. 

13 (8) The provision of counseling and retention services. 

14 (9) . The provision of transfer services. 

15 (10) The provision of direct aid. 

16 (11) The establishment of objectives to achieve the goals specified in Section 

17 

18 

19 N) 

20 

21 

69640, and objectives to be applied in implementing extended opportunity 

programs and services. 

Pursuant to Education Code Section 69648, subdivision (d), reviewing and 

evaluating the districts' extended opportunity programs and services, pursuant to 

the rules and regulations of the board. 
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Purs1Jant to Education Code Section 69648, subdivision (e), submitting reports, 

pursuant to the rules and regulations of the board, that will permit the evaluation 

of the program and services offered. 

Pursuant to Education Code Section 69649, subdivision (a), meeting the 

minimum standards established pursuant to subdivision (b) of Section 69648. 

Pursuant to Education Code Section 69649, subdivision (b), when unusual 

circumstances exist, petitioning the board of governors for a waiver of the 

minimum standards established pursuant to subdivision (b) ofSection 69648. 

Pursuant to Education Code Section 69652, funding that portion of the cost of 

establishing and operating extended opportunity programs or services not 

reimbursed by allowance. 

Pursuant to Education Code Section 69655, subdivision (a), to cpoperate with the 

Chancellor, as may be requested, in supplying the information necessary to 

establish a statewide data base which will be used for the periodic evaluation of 

the programs and services, including, but not limited to, all of the following: 

. ( 1) The annual number of extended opportunity programs and services 

(EOPS) students and non-EOPS students who complete degree or 

certificate programs, transfer programs, or other programs, as determined 

by state and local matriculation policies; · 

(2) The annual number of EOPS and non-EOPS studerits who transfer to 

institutions which award the baccalaureate degree; and 
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(3) The annual number of EOPS and non-EOPS students completing 

occupational programs who find career employment. 

Pursuant to Education Code Section 69656, to provide and signfee waiver 

4 forms for all EOPS transfer students-submitting admission applications tOlhe 

5 California State University and the University of California. 

6 TITLE 5, CALIFORNIA CODE OF REGULATIONS 

7 Article 1. General Provisjoris and Pef!Ditions -

8 1A) Pursuant to Subchapter 2.5 of the CalifOniia Code of Regulations (commencing 

9 with Section 56200) to adopt policies and. procedures, -and periodically revise 
- -

10 those policies and procectures, to comply with the Coniinunity College Extended 

e OppbrtJnity Programs and Services requirementS. 

12 1B) Puraualitto Title 5, Calirohiia Code of Regulations·, Section 56201, and the 

13 "lmpl~menting Guidelines· to that section, submitting requests to the Chancellor 

14 in writing, wheri a community oohege cannot meet any'ot all 6f'the minimum 

15 -prbgram 'standards requirement~ -in Article 3, or the staffing standards outlined in -

16 Article 5, rec!Jesting-a waiver ofthe program or staffing standards ~tting forth in 
- -

...... i ·.-~ ~···: . - ~ . . _: . . ..... ; . . ·: . . -. . . "\ _' 

17 detail the reasons for the request and the resulting problems caused if the 

1s req~~shs deriieci.' -· 

19 1 C) Pursuant to Title 5, California Code of Regulations, Section 56202, -arid the 

20 ·1mp1en1enti~g G~idelirie's· to ttiat section, placing in each student's file;. in hard 

21 
,: - ,_\-,. i .·.• , ..... • •• ; .. - . ; . - ·. . . ' - . .. . ' ' ~ . . :' .. 

copy or electronic form, enrollment sheets or transcripts verifying classification as 

• 
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1 a full-time student. 

2 1D) Pursuant to Title 5, California Code of Regulations, Section 56204, and the 

3 "Implementing Guidelines" to that section, placing in each EOPS student's ·file an 

4 EOPS application, an Educational plan and a Mutual Responsibility Contract. 

5 (1} The Educational Plan shall include: 

6 (a) A sequenced multi-term road map 9f all courses agreed upon by 

7 both the student and a counselor necessary to meet the student's 

8 educational needs and goals. 

9 (b) A visual time line of required coursework needed to complete 

10 individualized educational goals, including certificate, associate 

11 ·degree, transfer objective, or a combination of any of the above. e 
12 (c) Development and/or monitoring from term-to-term with a trained 

13 and certificated counselor as needed, in response to student 

14 accomplishments, achievements, and challenges. 

15 (2} The Mutual Responsibility Contract shall s'pecify what services the student 

16 may receive and the roles, responsibilities, and expectations of both 

17 parties .. Placing the contract, signed by the appropriate college personnel 

18 and the student, in each student's EOPS file for purposes of verifying a 

19 student as "served.• 

20 1E) Pursuant to Title 5, California Code of Regulations, Section 56206, and the 

21 "Implementing Guidelines" to that section, identifying the students served and the 

_, 
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level and type of programs each student received. 

2 1 F) Pursuant to Title 5, California Code of Regulations, Section 56208, and the 

3 "Implementing Guidelines" to that section, reimbursing members of the district 

4 Advisory Committee for necessary expenses, other than travel costs. 

5 1G) ·Pursuant to Title 5, California Code of Regulations, Section 56210, maintaining 

6 the same dollar level of services supported with non-EOPS funds as the average 

7 reported in its final budget report in the previous three academic years. 

8 (1) At a minimum, this amount shall equal the three-year average or 15% of 

9 the average i=oPS allocation to that college for the same three base 

10 · years, which ever is greater. 

. e (2) Any service or function that is considered district contribution must be 

12 

13 

14 

included in and approved as part of the district's program plan and also 

reported in the district's A 1 Budget Report. 

(3) If, after the Chancellor's Office calculates the college's obligation, the 

15 · obligation is found to be less than the EOPS Director's salary and benefits, 

16 the district is still required to pay the director's full salary and benefits. 

17 Article 2. Student Eligibility and Responsibility 

18 2A) ·Pursuant to Title 5, California Code of Regulations, Section 56220, and the 

19 "Implementing Guidelines" to that section, verifying that each student applicant: 

20 (1) Is a resident of California, 

21 (2) Is enrolled full-time when accepted into the EOPS program, 
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(3) Has not completed more than 70 units of degree applicable credit 

coursework in any combination of post-secondary higher education 

institutions, 

(4) Qualifies to receive a Board of Governors Grant, and . 

(5) I~ educationally disadvantaged as determined by the EOPS and as 

specified by legislation. 

· Pursuant to Title 5, California Code of Regulations, Section 56222, and the 

"Implementing Guidelines· to that section, verifying that each student applicant 

has: 

( 1) Applied for state and/or federal financial aid pursuant to the applicable 

rules and procedures of the college of attendance; 

(2) Maintained academic progress towards a certificate, associate degree, or 

transfer goal pursuant to the academic standards established by the 

college of attendance applicable to all credit enrolled students; 

(3) Filed an initial EOPS application and has completed and adhered to a 

student educational plan and an EOPS mutual responsibility contract for 

programs and services; 

\ 

(4) Provided income documentation as required for financial aid by the college 

of attendance within two months of acceptance into the EOPS program; 

and 

(5) Signed his or her Mutual Responsibility Contract. 
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1 2C) Pursuant to Title 5, California Code of Regulations, Section 5()224, and the 

2 "Implementing Guidelines" to that section: 

3 · (1) Receiving and verifying financial information and verifying financial need, 

4 annually. 

5 . (2) Verifying a student's need for EOPS financial aid annually. 

6 (3) Adhering to Title 5, Sections 56252 and 56254, when recommending 

7 awards of EOPS funds for financial aid, grants and workstudy awards. 

8 (4) Income verifications must be made using designated tax forms. 

9 2D) Pursuant to Title 5, California Code of Regulations, Section 56226, and the 

10 

e 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

"Implementing Guidelines". to that section, monitoring student eligibility as 

follows: 

(1) Develo~ing appropriate office procedures to track student participation and 

including all necessary infonnation in the EOPS student's file. 

(2) Disqualifying students from the program who.have completed 70 degree 

applicable credit units of instruction or six semesters of enrollment. 

(3) When appropriate, waiving th~ 70 unit limit. 

(4) Disqualifying any student when he or she has failed to meet the terms, 

(5) 

conditions, and follow-up provisions of the student education plan and/or . 

the EOPS mutual responsibility contract. 

Disqualifying any student from the program who is not making academic . . 

progress as required by his or her educational plan. 
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Article 3. Program Standards 

2 3A) Pursuant to Title 5, California Code of Regulations, Section 56230, and the 

3 

4 

5 

6 

7 

8 

9 

10 

"Implementing Guidelines" to that section, employing a full-time EOPS director to 

directly manage and/or coordinate the daily operation of the programs and 

services offered,. and to supervise and/or coordinate the staff assigned to perform 

EOPS activities. 

( 1) Requesting waivers from the Chancellor's Office prior to initiating any 

change in the EOPS Director's position, and 

(2) Requesting waivers for permission to employ an EOPS for a less than full-

time. 

11 38) Pursuant toTitle 5, California Code of Regulations, Section 56232, and the 

12 

13 

14 

15 

16 

17 

18 

20 

21 

"Implementing Guidelines" to that section; providing aecess services to identify 

EOPS eligible students and to facilitate their enrollment, including, at a minimum: 

(1) Outreach and recruitment to increase the number of potential eligible 

students who enroll at the college. 

(2) Orientation to familiarize EOPS eligible students with: 

(a) The location and function of the college and EOPS programs and 

services, 

(b) The college catalog, 

(c) The college application, 

(d) The registration process, with emphasis on academic and grading 
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standards, 

(e) Coll~ge terminology, 

(f) Course add and drop procedures and related rules, 

(g) Financial aid application procedures, and 

(h) . Transfer procedures to four-year institutions. 

(3) Registration assistance for priority enrollment. 

Pursuant to Title 5, California Code of Regulations, Section 56234, and the 

"Implementing Guidelines" fo that section, assessing each EOPS eligible 

student, .and explaining and interpreting the results to EOPS students by 

counselors trained in the use and meaning of such assessments. The 

assessments must include: 

(1) · Course an<;I placement tests in reading, comprehension, vocabulary, 

writing, and. computations; 

(2) Diagnostic tests to determine.the specific academic skill deficiencies in 

. areas in which placement tests .indicate that the student has a low 

·probability.of success in degree applicable courses as defined by college 

policies; 

(3) A study skill assessment which determines how well the student is able to 

take lecture notes, outline written material, use.library services, and use 

· effective study techniques;. 

(4) Support service assessment to determine the need for financial aid, child 
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care, part-time employment, or extra-curricular pursuits; and 

(5) Assessment instruments that are not culturally or linguistically biased. 

·If an EOPS Program or college cannot provide one or-more of the assessments 

outlined in this section, a waiver must be requested. 

5 30) Pursuant to Title 5, California Code of Regulations, Section 56236, and the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

"Implementing Guidelines" to that section, providing counseling and advisement 

to each EOPS-eligible student at least three times per term as follows: 
- -

(1) A contact session which combines interview interpretation of assessment 

results to prepare a student educational plan and a mutual responsibility 

contract specifying what programs and services the student shall reeeive 

and what the student is expected to accomplish; 

(2) - An in-term contact session to ensure ttie student is succeeding 

adequately, that programs and services are being provided effectively, and 

to plan changes as may be needed to enhance student success; and 

(3) A term-end or program exit contact.session to assess the success of 

students· in reaching the objectives of that term, the success of the 

programs and services provided in meeting student needs, and to assist 

students to prepare for the next term of classes, or to make future plans if 

students are leaving the EOPS program or the college. 

20 3E) Pursuant to Title 5, California Code of Regulations, Section 56238, and the 

21 "Implementing Guidelines" to that section, providing basic skills instruction and 
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tutoring services to EOPS eligible students who, on the basis of assessments 

and counseling, need such service~ to succeed in reaching their educational 

goals. 

(1) Documentation should include sign-in sheets or tutor time sheets indicating 

for whom and when services were rendered. 

(2) When requesting a waiver for any section of basic skills instruction or 

tutorial services, submitting a waiver request that documents that the 

tutoring and/or basic skills instruction needed by EOPS students is 

provided by the overall college basic skills instruction or tutoring program 

at a level which meets the special needs of EOPS eligible students. 

Pursuant to Title 5, California Code of Regulations, Section 56240, and the 

"Implementing Guidelines• to that section, providing assistance to EOPS eligible 

students to transfer to four-year institutions and/or to find career employment in 

their field of training. 

(1) If neither. transfer nor career employment services are available on · 

campus, providing both, or submitting a waiver request indicating services 

in one area. 

(2) Documentation shoul.d include sign-in sheets for workshops, presentations 

or special events, including EOPS conducted tours in these specific 

20 program service areas. 

21 Article 4. Financial Aid Standards 
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1 4A) Pursuant to Title 5, California Code of Regulations, Section 56252, and the 

2 

3 

4 

5 

6 

"Implementing Guidelines" to that section, awarding grants and workstudy 

awards; monitoring and limiting amounts as required by Section 56254; and to 

distribute them as evenly as possible as required by Section_ 56256; and including 

the written financial aid policy- in the Financial Aid Handbook or 

Consumer Guide. 

7 48) Pursuant to Title 5, California Code of Regulations, Section 56258, and the 

8 

9 

10 

11 

12 

"Implementing Guidelines• to that section, establishing and implementing an 

emergency loan program for EOPS students to meet unexpected or untimely _ 

costsforbooks, college supplies, transportation and housing.· 

(1) Holding loan funds in a separate account established for that purpose. 

(2) - Returning to the Chancellor any amounts held, including interest and· 

13 budget transfers, in excess of three times the amount originally set aside 

14 to establish the program. 

15 Article 5. Staffing Standards 

16 5A) Pursuant to Title 5, California Code of Regulations, Section 56260, and the 

17 

18 

19 

20 

21 

"Implementing Guidelines" to that section, providing EOPS services by 

certificated directors, instructors and counselors and other support staff employed 

by the governing board of the community college district. 

(1) Document compliance through job specifications or descriptions explaining 

specific duties, functions and reporting responsibilities. 
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(2) Developing and keeping up to date an organizational chart indicating the 

staffing areas and levels of responsibility along with reporting functions for 

the entire EOPS staff which includes extended or marginal EOPS staff in 

the student services area .. 

Pursuant to Title 5, California Code of Regulations, Section 56262, and the 

"Implementing Guidelines" to that section, requiring the EOPS Director hired to 

meet the minimum qualifications for a Student Services Administrator, or possess 

a Community College Supervisor Credential. 

(1) Pursuant to subdivision (b}, the EOPS Director shall have two yeara of 

experience, within the last four years, in the management or administration 

of educational programs, community organizations, government programs, 

or private industry in which the Director dealt predominantly with ethnic 

minorities or persons handicapped by language, social or economic 

disadvantages, or, as a community college EOPS counselor or instructor, 

or have comparable experience. 

(2} Pursuant to subdivision (c) the EOPS Director shall have completed a 

minimum of six units of college-level course work predominantly relating to 

ethnic minorities or persons handicapped by educational, language, or 

social disadvantages. 

(3) No waivers of the requirements of subdivision are available. 

(4) When necessary, requesting a waiver of the requirements of subsections 
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(b) and (c), for a maximum period of one (1) year. 

2 SC) Pursuant to Title 5, California Code of Regulations, Section 56264, and the 

3 

4 

5 

6 

7 

8 

9 

io 

11 

12 

13 

14 

15 

16 

17 

18 

19 

"Implementing Guidelines" to that section, requiring EOPS certified counselors 

hired to possess the Community College Counselor Credential,, or possess a 

master's degree in counseling, rehabilitation eounseling, clinical psychology, 

counseling psychology, guidance counseling, educational counseling, social work, 

or career development, or the equivalent. 

(1) Pursuant to subdivision (b), counselors must have completed a minimum 

of nine semester units of college course work predominantly relating to 

ethnic minorities or persons handicapped by language, social, or economic 

disadvantages or six units or equivalent of a college-level counseling 

practicum or counseling field work courses in a community college EOPS 

program or in a program dealing predominately with ethnic minorities or · 

persons handicapped by language, social or economic disadvantages. 

(2) Pursuant to subdivision (c), counselors must have two years of 

occupational experience in work relating to ethnic minorities or persons 

handicapped by language, social, or economic disadvantages. 

(3) No waivers will be granted for subdivision (a). 

(4) When necessary, applying for waivers of one (1) year for subdivisions (b) 

20 and (c). 

21 Article 6. Plans and Priorities · 
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6A) Pursuant to Title 5, California Code of Regulations, Section 56270, and the 

·implementing Guidelines" to that section, submitting an EOPS plan for each 

college within the district to the Chancellor for approval. If the plan is deemed 

deficient, submitting a corrected plan. 

5 68) Pursuant to Title 5, California Code of Regulations, Sectiori 56272 and the 

6 

7 

8 

9 

"Implementing Guidelines" to that section, each submitted plan must address: 

(1) The long-term goals of the EOPS program; 

(2) The objectives of the EOPS program to be attained in the fiscal year for 

which EOPS funds are allocated; 

10 (3) The activities to be undertaken to achieve the objectives; e (4) An operating budget which indicates the planned expenditures of EOPS 

12 funds, and of other district funds to be used to.finance EOPS activities; 

13 (5) The number of students to be served; and 

14 (6) ·.An evaluation of the results achieved. in the prior year of funding. 

15 6C) Pursuant to Title 5, California Code of Regulations, Section 56274, filing, by the 

' 

16 final date established by the Chancellor's office, the district's EOPS plans on the 

17 forms distributed by the Chancellor. 

18 60) Pursuant to Title 5, California Code of Regulations, Section 56276, and the 

19 

20 

"Implementing Guidelines" to that section, funding the costs of the program to the 

extent not approved by the Chancellor. 

21 6E) Pursuant to Title 5, California Code of Regulations, Section 56278, and the 
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"Implementing Guidelines" to that section, participating annually in an evaluation 

of the effectiveness of the program which shall be conducted by the Chancellor. 

( 1) The measurements of student success in achieving their educational goals 

may be required on an annual basis. 

(2) The remaining two (2) forms of evaluation, [i.e., AuditsNalidations and 

Program Reviews (on-site and/or Survey)] may be conducted on a six-year 

cycle {accreditation schedule) basis which entails conducting 

approximately 20 evaluations per academic year. 

9 6F) Pursuant to Title 5, California Code of Regulations, Section 56280, and the 

10 

11 

12 

13 

14 

15 

16 

"Implementing Guidelines" to that section, requiring and analyzing the data 

necessary to serve students enrolled at the college in the following priorities: 

(1) Serving continuing EOPS students with the lowest income; 

(2) Serving continuing EOPS students with the lowest income who are 

transferring from another EOPS program conducted by a community 

college; and 

(3) Serving first-time EOPS students with the lowest income. 

17 Article 7. Funding and Expenditures 

18 7A) Pursuant to Title 5, California Code of Regulations, Section 56290, and the · 

19 

20 

21 

"Implementing Guidelines• to that section, maintaining separate .accounts for 

monies provided for, and expended in support of, EOPS activities by specific line 

item in accordance and compliance with the California Community College 
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Budget and Accounting Manual. 

2 7B) Pursuant to Title 5, California Code of Regulations, Section 56292, and the 

3 · "Implementing Guidelines" to that section, making adjustments in the accounting 

4 of EOPS activities to comply with adjustments made by the Chancellor to correct 

5 over or under allocated and utHized amounts in any of the three prior fiscal years. 

6 7C) Pursuant to Title 5, California Code of Regulation~. Section 56293, and the 

7 

8 

9 

"Implementing Guidelines• to that section, paying the salary and benefits of the 

EOPS Director, and when necessary and appropriate, E!PPlying for a waiver 

allowing a part-time EOPS Director. 

10 . 70) Pursuant to Title 5, California Code of Regulations, Section 56295, and the 

• 12 

13 

. 14 

15 7E) 

16 

17 

18 

19 

20 

21 

e 

"Implementing Guidelines" to that section, obtaining local approval from the . 

district superintendent/president when purchasing c:omputer hardware and/or 

software prior to submitting the request for final approval. Then, obtaining final 

approval from the Chancellor's Office. 

Pursuant to Title 5, California Code of Regulations, Section 56296, and the 
• , • I 

"Implementing Guidelines" to that section, funding the cost of EOPS expenditures 

for. 

(a) College a~ministrative support costs; 

(b} Indirect costs; 

(c) Political or professional association dues andior contributions; 

(d) Costs of furniture; 
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(e) Costs of construction, remodeling, renovation, or vehicles; and 

(f) Travel costs other than travel costs of EOPS staff and students for EOPS 

3 . activities or functions. 

4 When necessary or appropriate, obtaining waivers from the restrictions of items 

5 listed in subdivisions (d), (e) and (f) from the Office of the Chancellor. 

6 7F) Pursuant to Title 5, California Code of Regulations, Section 56298, and the 

7 "Implementing Guidelines• to that section, expending annually for EOPS grants 

8 and workstudy an amount equal to that expended in the prior fiscal year and, 

9 when necessary or appropriate, applying to the Chancellor's Office for waivers of 

1 O this spending requirement. 

11 SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT 

12 None of ttie Government Code Section 1755637 statutory exceptions to a finding 

37 Government Code section 17556 as last amended by Chapter 589/89: 
. . 

"The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency or school district, if after a. 
hearing, the commission finds that: 

(a) The claim is submitted by a local agency or school district which requested 
legislative authority for that local agency or school district to implement the program 
specified in the statute, and that statute imposes costs upon that local agency or school 
district requesting the legislative authority. A resolution from the governing body or a 
letter from a delegated representative of the governing body of a local agency or school 
district which requests.authorization for that local agency or school district to implement 
a given program shall constitute a request within the meaning of this paragraph. 

(b) The statute or executive order affirmed for the state that which had been 
declared existing law or regulation by action of the courts. 

(c) The statute or executive order implemented a federal law or regulation and 
·resulted in costs mandated by the federal government, unless the statute or executive 
order mandates costs which exceed the mandate in that federal law or regulation. 

(d) The local agency or school district has the authority.to levy service charges, 
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of costs mandated· by the state apply to this statute. Note that to the extent community 

colleges may have previously performed functions similar to those mandated by the 

referenced code seCtions and regulations, such efforts did not establish a preexisting 

duty that would relieve the state of its constitutional requirement to later reimburse 

districts when these activities became mandated.36 

SECTION 4. FUNDING FOR THE STATE MANDATE 

Community colleges may receive dedicated grant and categorical funaing for 
. . . 

. . 
some of the activities included in this test claim. To the extent that the funding is 

provided each year, and to the extent that the dedicated funds are applied to activities 

mandated by the state, the amounts received and applicable to mandated activities will 

reduce the amount of costs mandated by the state. The test claimant is informed and 

believes that the Chancellor of the California Community Colleges has the 

fees, or assessments sufficient to pay for the mandated program or increased level of 
service. . 

(e) The statute or executive order provides for offsetting savings to local 
agencies or school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund the costs 
of the state man·date in an amount sufficient to fund the cost of the state mandate. 

(f) The statute or executive order imposed duties which.were expressly included 
in a ballot measure approved by the voters in a statewide election. 

(g) The statute created a new crime or infraction, eliminated a crime or infraction, 
or changed the penalty for a crime or infraction, but only for that portion of the statute 
relating directly to the enforcement ofthe crime or infraction." 

38 Government Code section 17565, as added by Chapter 879/86: 

If a local agency or school district, at its option, has been incurring costs which 
are subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the operative date of the mandate. 
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1 documentation necessary to determine the amounts of these special purpose funds 

2 allocated to each college year, and the purposes for which the funds were intended. 

3 This information can be utilized to determine the revenue offset amounts each year. 

4 PART IV. ADDITIONAL CLAIM REQUIREMENTS 

s The following elements of this claim are provided pursuant to Section 1183, Title 

6 2, California Code of Regulations: 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
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31 
32 
33 
34 
35 
36 

Exhibit 1: Declaration of Terry Brothers 
EOPS Director 
West Kem Community College District 

Exhibit 2: Copies of Statutes cited: 

Chapter 1455, Statutes of 1990 
Chapter 1372, Statutes of 1990 
Chapter 1586, Statutes of 1985 
Chapter 1178, Statutes of 1984 

Exhibit 3: Education Code sections cited: 

Section 69640 
Section 69641 
Section 69641. 5 
Section 69643 
Section 69648 
Section 69649 
Section 69652 
Section 69655 
Section 69656 

Exhibit 4: Title 5, California Code of Regulations cited: 

Section 56200 
Section 56201 
Section 56202 · 
Section 56204 
Section 56206 
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Section 56208 
Section 56210 
Section 56220 
Section 56222 
Seclion 56224 
Section 56226 
Section 56230 
Section 56232 
Section 56234 
Section 56236 
Section 56238 
Section 56240 
Section 56252 
Section 56254 
Section 56256 
Section 56258 

. Section 56260 
Section 56262 ·· 
Section 56264 
Section 56270 
Section 56272 
Section 5627 4 
Section 56276 
Section 56278 
Section 56280 
Section 56290 
Section 56292 
Section 56293 
Section 56295 
Section 56296 

· Section 56298 

Executive Orders: 

EOPS Implementing Guidelines 
Chancellor of the California Community 
Colleges (January 2002) 
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2 PART V. CERTIFICATION 

3 I declare under penalty of perjury that the statements made in this document are 

4 . true and correct of my own knowledge, and as to all other matters, I believe them to be 

5 true and correct based upon information and belief. 

6 · Executed on June, __l., 2003, at Taft, California, by: 

7 

g 
9 

10 
II 
12 
13 
14 
15 
16 
17 
18 
19 

20 

21 

22 
23 
24 
25 

Voice: (661) 763-7700 
FAX: (661) 763·7705 
I 

I 

William Duncan 
Vice President - Administrative Services 
West Kem Community College District 

APPOINTMENT OF REPRESENTATIVE 

West Kem Community College District appoints Keith B. Petersen, SixTen and 

Associates, as its representative for this test claim. 

~--z ~-&41',._. -
William Duncan 

&/;/trJ 
Date 

Vice President - Administrative Services 
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DECLARATION OF TERRY BROTHERS . 

West Kern Community College District 

Test Claim of West Kem Community College District 

COSM No.-----

Statutes: Title 5, California Code of 
Regulations 

Chapter 1455, Statutes of 1990 
Chapter 1372, Statutes of 1990 
Chapter 1586, Statutes of 1985 
Chapter 1178, Statutes of 1984 

Code Sections: 

Education Code Section 69640 
Education Code Section 69641 
Education Code Section 69641.5 
Education Code Section 69643 
Education Code Section 69648 
Education Code Section 69649 

. Education Code Section 69652 
Education Code Section 69655 
Education Code Section 69656 

Other: 

EOPS Implementing Guidelines 
Chancellor of the California Community 
Colleges (January 002) 

Section 56200 
Section 56201 
Section 56202 
Section 56204. 
Section 56206 
Section 56208 
Section 5621 O 
Section 56220 
Section 56222 
Section 56224 
Section 56226 
Section 56230 
Section 56232 
Section 56234 
Section 56236 
Section 56238 
Section 56240 
Section 56252 

Extended Opportuniw Programs and Services 

Section 56254 
Section 56256 
Section 56258 
Section 56260 
Section 56262 
Section 56264 
Section 56270 
Section 56272 
Section 56274 
Section 56276 
Section 56278 
Section 56280 
Section 56290 
Section 56292 
Section 56293 
Section 56295 
Section 56296 
Section 56298 

I, Teny Brothers, EOPS Director, West Kem Community College District, make 

the following declaration and statement. . 

In my capacity as EOPS Director for the West Kem Community College District, I 

am responsible for implementing the Extended Opportunity Programs and Services and 

I directly manage and/or coordinate the daily operation of the programs and services 
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offered, and superivise and coordinate the staff assigned to perform EOPS activities at 

the district. I am familiar with the provisions and requirements of the Statutes, 

Education Code Sections, Title 5 Regulations and Executive Order enumerated above. 

These Education Code sections require West Kem Community College District 

to: 

EDUCATION CODE 

A) Pursuant to Article 8 of the Education Code (commencing with Section 69640) to · 

B) 

adopt policies and procedures, and periodically revise those policies and 

procedures, to comply with the Community College Extended Opportunity 

Programs and Services requirements. 

Pursuant to Education Code Section 69640, sul;>division (a), increasing the 

number and percentage of st_udents enrolled in community colleges who are 

affected by language, social, and economic disadvan.tages, consistent with state 

and local matriculation policies. 

C) Pursuant to Education Code Section 69640, subdivision (b), increasing the . 

number and percentage of Extended Opportunity Programs and Services (EOPS) 

students who successfully complete their chosen educational objectives. 

D) Pursuant to Education Code Section 69640, subdivision (c), increasing the 

number and percentage of EOPS students who are successfully placed into 

career employment. 

E) Pursuant to Education Code Section 69640, subdivision (d), increasing the 
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number and percentage of EOPS students who transfer to four-year institutions 

following completion of the related educational programs at community colleges. 

F) Pursuant to Education Code Section 69640, subdivision (e); meeting student and 

employee affirmative action objectives. 

G) Pursuant to Education Code Section 69640, subdivision (f), improving the 

delivery of programs and services to the disadvantaged. 

H) Pursuant to Education Code Section 69641, providing EOPS certificated directors 

and instructors, as well as counselors and other support staff approved by the 

governing board of the community college district. 

I) Pursuant to Education Code Section 69641.5, subdivision (a), counseling 

. all EOPS students regarding their individual educational objectives and the 

specific academic or vocational training program necessary to achieve those 

objectives by qualified staff upon the student's initial enrollment in the community 

college, and at least every six months thereafter. 

J) Pursuant to Education Code Section 69641.5, subdivision (b), assisting all EOPS 

students identify their educational objectives; identifying those students who want 

to transfer to a four-year institution, and those who have the potential to transfer 

successfully; and disseminating the names and addresses of these potential 

transfer students to admissions staff at public universities throughout the state at 

least once a year. 

K) Pursuant to Education Code Section 69641.5, subdivision (c), working with other 
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community college staff to encourage all interested EOPS students.to enroll in 

existing community college classes designed to develop skills necessary for 

successful study at a university, including, but not limited to, time management, 

research and study skills, classroom note-taking skills, and writing skills, and that 

these classes be developed if they are not already estabUshed. 

L) Pursuant to Education Code Section 69643, subdivision (c), reimbursing the 

M) 

necessary travel and other expenses of the State Advisory Committee incurred in 

performing their duties and responsibilities. 

Pursuant to Education Code Section 69648, subdivision (b), establishing 

standards, pursuant to the rules and regulations of the board, for the· 

establishment and eonduct of extended opportunity programs and services to 

include, but not be limited to, guidelines for all of the following: 

(1) The provision of staffing and program management. 

(2) The establishment of a documentation and data collection system. 

(3) The establishment of an· EOPS advisory committee. 

(4) The provision of recruitment and outreach services. 

(5) · The provision of cognitive and noncognitive assessment, advising, and 

orientation· services. 

(6) The provision of college registration. 

(7) The provision of basic skills instruction, seminars, and tutorial assistance. 

(8) The provision of counseling and retention services. 
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(9) The provision of transfer services. 

(10) The provision of direct aid. 

(11) ·The establishment of objectives to achieve the goals specified in Section 

69640, and objectives to be applied in implementing extended opportunity 

programs and services. 

N) Pursuant to Education Code Section 69648, subdivision (d), reviewing and 

evaluating the districts' extended opportunity programs and services, pursuant to 

the rules and regulations of the board. 

0) Pursuant to Education Code Section 69648, subdivision (e}, submitting reports, 

pursuant to the rules and regulations of the board, that will permit the evaluation 

of the program and services offered. 

P) Pursuant to Education Code Section 69649, subdivision (a), meeting the 

minimum standards established pursuant to subdivision (b} of Section 69648. 

, Q} Pursuantto Education Code Section 69649, subdivision (b}, when unusual 

circumstances exist, petitioning the board of governors for a waiver of the 

minimum stand~mis established pursuant to subdivision (b} of Section 69648. 

R) Pursuant to Education Code Section 69652, funding that portion of the cost of 

establishing and operating extended opportunity programs or services· not 

reimbursed by allowance. 

S) Pursuant to Education Code Section 69655, subdivision (a), to cooperate with the 

Chancellor, as may be requested, in supplying the information necessary to 
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establish a statewide data base which will be used for the periodic evaluation of 

the programs and services, including, but not limited to, all of the following: 

(1) The annual number of extended opportunity programs and services 

(EOPS) students and non-EOPS students who complete degree or 

certificate programs, transfer programs, or other programs, as determined 

by state and local matriculation policies. 

(2) The annual number of EOPS and non-EOPS students who transfer to 

institutions which award the baccalaureate degree. 

(3) The annual number of EOPS and non-EOPS students completing 

e occupational programs who find career employment. 

·e 

T) Pursuant to Education Code Section 69656, to provide and sign fee waiver 

forms for all EOPS transfer students submitting admission applications to the 

California State University and the University of California. 

TITLE 5, CALIFORNIA CODE OF REGULATIONS 

Article 1. General Provisions and Peflnltioris 

1A) Pursuant to Subchapter 2.5 of the California Code of Regulations (commencing 

with Section 56200) to adopt policies and procedures, and periodically revise 

those policies and procedures, to comply with the Community College Extended 

Opportunity Programs and Services requirements. 

1 B) Pursuant to Title 5, California Code of Regulations, Section 56201, and the 
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"Implementing Guidelines• to that section, submitting requests to the Chancellor 

in writing, when ~ community college cannot meet any or all of the minimum 

program standards requirements in Article 3, or the staffing standards outlined in 

· Article 5, requesting a waiver of the program or staffing standards setting forth in 

detail the reasons for the request and the resulting problems caused if the 

request is denied. 

1C) Pursuant to Title 5, California Code of Regulations, Section 56202, and the 

· "Implementing Guidelines• to that section, placing in each student's file, in hard 

copy or electronic form, enrollment sheets or transcripts verifying classification as 

a full-time student. 

1 D) Pursuant to Title 5, California Code of Regulations, Section 56~04, and the 

"Implementing Guidelines" to that section, placing in each EOPS student's file an 

EOPS application, an Educational· plan and a Mutual Responsibility Contract. 

(1) The Educational Plan shall include: 

. (a) A sequenced multi-tenn road map of all courses agreed upon by 

both the student and a counselor necessary to meet the student's 

educational needs and goals. 

· (b) A visual time line of required coursework needed to complete 

individualized educational goals, including certificate, associate · 

degree, transfer objective, or a combination of any of the above. 

(c) Development and/or monitoring from tenn-to-term with a trained e 

182 



Declaration of Terry Brothers 
Test Claim of West Kem Community College District 

Extended Opportunities and Services 

and certificated counselor as needed, in response to student 

accomplishments, achievements, and challenges. 
. I 

(2) The Mutual 'Responsibility Contract shall specify what services the student 

may receive and the roles, responsibilities, and expectations of both · 

parties. Placing the contract, signed by the appropriate college personnel 

and the student, in each student's EOPS file for purposes of verifying a 
. . 

student as "served." 

1 E) Pursuant to Title 5, California Code of Regulations, Section 56206, and the 

"Implementing Guidelines" to that section, identifying the students served and the 

level and type of programs each student received. 

1 F) Pursuant to Title 5, California Code of Regulations, Section 56208, and the 

"Implementing Guidelines" to that section, reimbursing members of the district 

Advisory Committee for necessary expenses, other than travel costs. 

1 G) Pursuant to Title 5, California Code of Regulations, Section 5621 O, maintaining 

the same dollar level of services supported with non-EOPS funds as the average 

reported in its final budget report in the previous three academic years. · 

( 1) At a minimum, this amount shall equal the three-year average or 15% of 

the average EOPS allocation to that college for the same three base 

years, which ever is greater. 

(2) Any service or function that is considered district oontribution must be 

included in and approved as part of the district's program plan and also 
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reported in the district's A 1 Budget Report. 

(3) If, after the Chancellor's Office calculates the college's obligation, the 

obligation is found to be less than the EOPS Director's salary and benefits, 

the district is still required to pay the director's full salary and benefits. 

Article 2. Student Eliglblllty and Responsibillty 

2A) Pursuant to Title 5, California Code of Regulations, Section 56220, and the 

"Implementing Guidelines" to that section, verifying that each student applicant: 

(1) Is a resident of California, 

(2) Is enrolled full-time when accepted into the EOPS program, 

(3) Has not completed more than 70 units of degree applicable credit 

coursework in any combination of post-secondary higher education 

institutions, 

(4) Qualifies to receive a Board of Governors Grant, and 

(5) Is educationally disadvantaged as determined by the EOPS and as 

specified by legislation. 

2B) Pursuant to Title 5, California Code of Regulations, Section 56222, and the 

"Implementing Guidelines" to that section, verifying that each student applicant 

has: 

( 1) Applied for state and/or federal financial aid pursuant to the applicable 

rules and procedures of the college of attendance; 

(2) Maintained academic progress towards a certificate, associate degree, or 

" 
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transfer goal pursuantto the academic standards established by the 

eollege of attendance applicable to all credit enrolled students; 
. ' . . 

(3) File.d an initial EOPS application and has completed and adhered to a 

student educational plan and an EOPS mutual responsibility contract for 

programs and services; 

(4) Provided inccime documentation as required for financial aid by the college 

of attendance within two months of acceptance into the EOPS program; 

and 

(5) Signed his or her Mutual Responsibility Contract. 

2C) Pursuant to Title 5, California Code of Regulations, Section 56224, and the 

"Implementing Guidelines" to that section: 

· (1) Receiving and verifying financial information and verifying financial need, 

annually. 

(2) · . Verifying a student's need for EOPS financial aid annually. 

(3) Adhering to Title 5, Sections 56252 and 56254, when recommending 

awards of EOPS funds for financial aid, grants and workstudy awards. 

(4) Income verifications must be made using designated tax forms. 

20) Pursuant to Title 5, California Code of Regulations, Section 56226, and the 

"Implementing Guidelines" to that section, monitoring student eligibility as 

follows: 

(1) Developing appropriate office procedures to track student participation and 

185 



Declaration of Terry Brothers 
Test Claim ·of West Kem Community College District 

Extended Opportunities and Services 

including all necessary information in the EOPS student's file. 

(2) Disqualifying students from the program who have completed 70 degree 

applicable credit units of instruction or six semesters of enrollment. 

· (3) When appropriate, waiving the 70 unit limit. 

(4) Disqualifying any student when he or she has failed to meet the terms, 

conditions, and follow-up provisions of the student education plan and/or 

the EOPS mutual responsibility contract. 

(5) Disqualifying any student from the program who is not making academic 

progress as required by his or her educational plan. 

Article 3. Program Standards 

3A) Pursuant to Title 5, California Code of Regulations, Section 56230, and the 

"Implementing Guidelines" to that section, employing a full-time EOPS director to 

directly manage and/or coordinate the daily operation of the programs and 

services offered, and to supervise and/or coordinate the staff assigned to perform . 

EOPS activities. 

(1) Requesting waivers from the Chancellor's Office prior to initiating any 

change in the EOPS Director's position, and 

(2) Requesting waivers for permission to employ an EOPS for a less than full-

time. 

38) Pursuant to Title 5, California Code of Regulations, Section 56232, and the 

"Implementing Guidelines" to that section, providing access ser../ices to identify 
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EOPS eligible students and to facilitate their enrollment. including, at a minimum: 

(1) . ,Outreach and recruitment to increase the number of potential eligible 

students who enroll at the college. 

(2) Orientation to familiarize EOPS eligible students with: 

(a) · The location and function of the college and EOPS programs and 

services, 

(b) The college catalog, 

(c) The college application, 

(d) The registration process, with emphasis on academic and grading 

standards, 

(e) College terminology, 

(f) Course add and drop procedures and related rules, 

(g) Financial aid application procedures,. and 

(h) . · T~nsfer procedures to four-year institutions. 

(3) Registration assistance for priority enrollment. 

3C) Pursuant to Title 5, California Code of Regulations, Section 56234, and the 

"Implementing Guidelines" to that section, assessing each EOPS eligible 

student, and explaining and interpreting the results to EOPS students by 

counselors trained in the use and meaning of such assessments. The. 

assessments must include: 

(1) Course and placement tests in reading, comprehension, vocabulary, 
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writing, and computations; 

(2) Diagnostic tests to determine the specific academic skill deficiencies in 

areas in which placement tests indicate that the student has a low 

probability of success in degree applicable courses as defined by college 

policies; 

(3) A study skill assessment which determines how well the student is able to 

· take lecture notes, outline written material, use library services, and use 

effective study techniques; 

(4) Support service assessment to determine the need for financial aid, child 

care, part-time employment, or extra-curricular pursuits; and 

(5} Assessment instruments that are.not culturally or linguistically biased. 

. If an EOPS Program or college cannot provide one or more of the assessments 

outlined in this section, a waiver must be requested. 

3D} Pursuant to Title 5, California Code of Regulations, Section 56236, and the 

"Implementing Guidelines" to that section, providing counseling and advisement 

to each EOPS-eligible student at least.three times per term as follows: 

(a} A contact session which combines interview interpretation of assessment 

results to prepare a student educational plan and a mutual responsibility 

contract specifying what programs and services the student shall receive 

and what the student is expected to accomplish; 

(b) An in-term contact session to ensure the student is succeeding 

. ., 
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adequately, that programs and services are being provided effectively, and 

to plan changes as may be needed to enhance student success; and 

(c) A term-end or program exit contact session to assess the success of 

students in reaching the objectives of that term, the success of the 

programs and services provided in meeting student needs, and to assist 

students to prepare for the next term of classes, or to make future plans if 

. students l:lre leaving the EOPS program or the college. 

3E) Pursuant to Title 5, California Code of Regulations, Section 56238, and the 

"Implementing Guidelines• to that section, providing basic skills instruction and 

tutoring_ services to EOPS eligible students who, on the basis of assessments 

and counseling, need such services to succeed in reaching their educational 

goals. 

( 1) Documentation should include sign-in sheets or tutor time sheets indicating 

for whom and when services were rendered. 

(2) When requesting a waiver for any section of basic skills instruction or 

tutorial services, submitting a waiver request which documents thl:lt the 

tutoring a1.1d/or basic skills instruction needed by EOPS students is 

provided by the overall college basic skills instruction or tutoring program 

at a.level which meets the special needs of EOPS eligible students. 

3F) . Pursuant to Title 5, California Code of Regulations, Section 56240, and the 

e "Implementing Guidelines· to that section, providing assistance to EOPS eligible 
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students to transfer to four-year institutions and/or to find career employment in 

their field of training. 

(1) If neither transfer nor career employment services are available on 

campus, providing both, or submitting a waiver request indicating services 

in one area. 

(2) Documentation should include sign-in sheets for workshops, presentations 

or special events, including EOPS conducted tours in these specific 

program service areas. 

Article 4. Financial Aid Standards 

4A) Pursuant to Title 5, California Code of Regulations, Section 56252, and the 

"Implementing Guidelines" to that section, awarding grants and workstudy 

awards; monitoring and limiting amounts as required by Section 56254; and to 

distribute them as evenly as possible as required by Section 56256; and including 

the written financial aid policy in the Financial Aid Handbook o(Consumer Guide. 

48} Pursuant to Title 5, California COde of Regulations, Section 56258, and the 

"Implementing Guidelines" to that section, establishing and implementing an 

emergency loan program for EOPS students to meet unexpected or untimely 

costs for books, college supplies, transportation and housing. 

(1) Holding loan funds in a separate account established for that purpose. 

(2) Returning to the Chancellor any amounts held, including interest and 

budget transfers, in excess of three times the amount originally set aside 
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persons handicapped by language, social or economic disadvantages .. 

(2) Pursuant to subdivision (c), counselors must have two years of 

occupational experience in work relating to ethnic minorities or persons 

handicapped by language, social, or economic disadvantages. 

(3) No waivers will be granted for subdivision (a). 

(4) When necessary, applying for waivers of one (1} year for subdivisions (b} 

and (c). 

Article 6. Plans and Priorities 

6A) Pursuant to Title 5, California Code of Regulations, Section 5627.0, and the 

"Implementing Guidelines" to that section, submitting an EOPS plan for each 

college within the district to the Chancellor for approval. If the plan is deemed 

deficient, submitting a corrected plan. 

68} Pursuant to Title 5, California Code of Regulations, Section 56272 and the 

"Implementing Guidelines" to that section, each submitted plan must address: 

(1) The long"'term goals of the EOPS program; 

(2) The objectives of the EOPS program to be attained in the fiscal year for· 

which EOPS funds are allocated; 

(3) The activities to be undertaken to achieve the objectives; 

(4) An operating budget which indicates the planned expenditures of EOPS 

funds, and of other district funds to be used to finance EOPS activities; 

(5) The number of students to be served; and 
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(S) An evaluation of the results achieved in the prior year of funding. 

SC) Pursuant to Title 5, California Code of Regulations, Section 5S274, filing, by the 

final date established by the Chancellor's office, the district's EOPS plans on the 

forms distributed by the Chancellor 

60) Pursuant to Title 5, California Code of Regulations, Section 5S27S, and the 

"Implementing Guidelines" to that section, funding the costs of the program to the 

extent not approved by the Chancellor. 

SE) Pursuant to Title 5, California Code of Regulations, Section 56278, and the 

"Implementing Guidelines" to that section, participating annually in an evaluation 

of the effectiveness of the program Which shall be conducted by the Chancellor. 

(1) The measurements of student success in achieving their educational goals 

may be required on an annual basis. 

(2) The remaining two (2) forms of evaluation, i.e., AuditsNalidations and 

Program Reviews (on-site and/or Survey) may be conducted on a six-year 

cycle (accreditation schedule) basis which entails conducting 

approximately 20 evaluations per academic year. 

SF) Pursuant to Title 5, California Code of Regulations, Section 5S280, and the 

"Implementing Guidelines" to that section, requiring and analyzing the data· 

necessary to serve students enrolled at the college in the following priorities: 

(1) Serving continuing EOPS students with the lowest income; 

(2) Serving continuing EOPS students with the lowest income who are 
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transferring from a.nother EOPS program conducted by a community 

college; and 

(3) Serving first-time EOPS students with the lowest income. 

Article 7. Funding and Expenditures 

7A) Pursuant to Title 5, California Code of Regulations, Section 56290, and the 

"Implementing Guidelines" to that section, maintaining separate accounts for 

· monies provided for; and expended in support of, EOPS activities by specific line 

item in accordance and compliance with the California Community College 

Budget and Accounting Manual. 

78) Pursuantto Title 5, California Code ofRegulations, Section 56292, and the 

"Implementing Guidelines" to that section, making adjustments in the accounting 

of EOPS activities to comply with adjustments made by the Chancellor to correct 

over or under allocated and utilized amounts in any of the three prior fiscal years. 

7C) Pursuant to Title 5, California Code of Regulations, Section 56293, and the 

"Implementing Guidelines" to that section, paying the salary and benefits of the 

EOPS Director, and ·when necessary and appropriate, applying for a waiver 

allowing a part-time EOPS Director. 

70) Pursuant to Title 5, California Code of Regulations, Section 56295, and the 

"Implementing Guidelines" to that section, obtaining local approval from the 

district superintendenVpresident when purchasing computer hardware and/or 

software prior to submitting the request fOr final approval. Then, obtaining final 
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approval from the Chancellor's Office. 

7E) Pursuant to Title 5, California Code of Regulations, Section 56296, and the 

"Implementing Guidelines• to that section, funding the cost of EOPS expenditures 

for: 

(a) College administrative support costs; 

(b) Indirect costs; , 

(c) Political or professional association dues and/or contributions; 

(d) Costs of furniture; 

(e) Costs of construction, remodeling, renovation, or vehicles; and 

(f) Travel costs other than travel costs of EOPS staff and students for EOPS 

activities or functions. 

When necessary or appropriate, obtaining waivers from the restrictions of items 

listed in subdivisions (d), (e) and (f) from the Office of the Chancellor. 

7F) Pursuant to Title 5, California Code of Regulations, Section 56298, and the 

"Implementing Guidelines• to that section, expending annually for EOPS grants 

and workstudy an amount equal to that expended in the prior fiscal year and 

when necessary or appropriate, applying to the Chancellor's Office for waivers of 

this spending requirement. 

It is estimated that the West Kem Community College District incurred more than 

$1, 000 in staffing and other costs in excess of any funding provided to the district and 

the state for the period from July 1, 2001 through June 30, 2002 to implement these new 
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duties mandated by the state for which the district has not been reimbursed by any 

federal, state, or local government agency, and for which it cannot otherwise obtain 

reimbursement. 

The foregoing facts are known to me personally and, if so required, I could testify 

to the statements made herein. I hereby declare under penalty of perjury that the 

· foregoing is true and correct except where stated upon information and belief and where 

so stated I declare that I believe them to be true. 

·EXECUTED this ..3 day of June, 2003, at Taft, California 
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CHAPTER 1455 

An act to amend Sections 54444.1 and 69655 of, to repeal Sections 
54528 and 69657 of, and to repeal Article 8.5 (commencing with 
Section 69660) of Chapter 2 of Part 42 of, the Education Code, to 
amend Sections 15980 and 15982 of, to add Section 13337.3 to, to 

. repeal Sections 8589.2, 8839, 15972, 16367, and 16367.l of, and to 
repeal Article 1.9 (commencing with Section 16369) of Chapter 2 of 
·Division 4 of Title 2 of, the Government Code, to amend Section 
1596.865 of, and to repeal Sections 209, 446.8, 1528, 1569.70, 1597.06, 
25412, 25413, 25414, and 41514 of, the Health and Safety Code, to 
amend Section 1864 of the Insurance Code, to repeal Section 30796.5 
of the Streets and Highways Code, to amend Section 35581 of, and 
to repeal Section 1660.6 of, the Vehicle Code, and to repeal Section 

197 201 · 



6646 STATUTES OF 1990 [Ch. 1455 

When a district or agency. is funded directly by the state, the parties 
to the service agreement shall include the department and the. 
district or operating agency in which the eligible migrant pupils are 
enrolled. The basic responsibilities of these three parties shall be .as 
specified in Section 54444.4. 

The parties, whether regional or directly funded, shall take the 
necessary steps to ensure the effective involvement of the Migrant 
Parent Advisory · Committee for that district or agency. 
Representatives of the Migrant Parent Advisory Committee shall 
have the right to be present and participate in all deliberations 
between the parties regarding the service agreement or any 
subsequent changes thereto. The service agreement shall include a 
signed statement from the officers of the Migrant Parent Advisory 
Committee signifying that such participation has occurred. 

This subdivision shall become.operative July l, 1982. 
(e) The Superintendent of Public Instruction shall develop an 

· annual operating calendar for regions and directly funded districts 
including dates for the submission and approval of applications and 
service agreements. Any changes in regional boundaries for the 
subsequent fiscal year shall be made and approved.by December 31 
of the current year. Any changes in funding allocations for .regions 

. shall be made by December 31 of the current year or immediately 
after notification of a federal grant award. 

This subdivision .shall become operative July 1, 1982. 
(f) The Superintendent of Public Instruction shall preserve the 

supplemental nature of. the migrant education program. The 
program shall be maintained outside the supervision or above the 
administrative level of the consolidated application programs. The 
superintendent shall not incorporate the migrant education program 
into the consolidated application process, except as provided below: 

(1) Commencing with the 1983-84 school year, directly funded 
districts may apply for migrant education funds as part of their 

. consolidated. application provided the district parent advisory 
council on migrant education approves the inclusion. 

(2) Commencing with school year 1982-83 and pending the 
recommendations of the department study and task force report, a 
copy of the district's annual application for migrant education funds 
as required by Section 54443.l shall be attached to the district's 
annual consolidated application. . . 

, SEC. 3. Section 54528 of the Education Code iS repealed. 
SEC. 4. Section 69655 of the Education Code is amended to read: 
69655. (a) Pursuant to Section 69648, the Chancellor of the 

California Community Colleges shall determine the elements of a 
statewide data base for the Community College Extended 
Opportunity Programs and Services, which shall be used for periodic· 
evaluation of the programs and services. The data base shall include · 
all information necessary to demonstrate the statewide progress 
towards achieving the program goals identified in Section 69640, and. 
program objectives adopted pursuant to Section 69648 including, but· 
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not limited to, all of the following: 
(li The annual ntimber of extended opportunity programs and 

services (EOPS) · students and non-EOPS students who complete 
· degree . or certificate programs, transfer · programs, or other 
. programs, as determined by state and local matriculation policies . 

. (2) The annual number of EOPS and non-EOPS students who 
transfer to institutions which award the baccalaureate degree. In 
implementing ·this paragraph, ·.the chancellor shall work in 
cooperation with the California Postsecondary Educatioif 
Commission, the President of the University of California, the 
Chancellor of the California State University, and the Association of 

·Independent Colleges :and . Universities to establish methods for 
obtaining the necessary data. 

(3) The annual number .of EOPS and non-EOPS students 
completing occupational programs who find career employment. 

In implementing this paragraph, the chancellor shall integrate the 
data collection with existing data collection requirements pertaining 
to vocational education. 

.(b) Beginning in January 1987, the chancellor shall annually 
report to. the Legislature regarding the number of students served 
by the Community College Extended Opportunity Programs and 
:services and the .number of EOPS students who achieve their 
educational objectives. 

SEC. 5. Section 69657 of the Education Code is repealed. 
SEC. 6. Article 8.5 (commencing with Section 69660) of Chapter 

2 of Part 42 of the Education Code is repealed. 
SEC. 7. Section 8589.2 of the Government Code is repealed. 
SEC. 8. Section 8839·of the Government Code is repealed. 
SEC. ·9, Section 13337.3 is added to the Government Code, to 

read: 
13337.3. (a) (1) .. Advisory body" means every board, bureau, · 

commission, committee, panel, task force, or similar group created 
by statute or executive order whose principal function is to review, 
advise, plan, advocate, or promote. 

(2) "'State funded" means receiving direct or indirect support 
from the General Fund, from funds that could be made available for 

· General Fund purposes, or from funds which could be used to free 
up General Fund moneys. The determination of whether an advisory · 
body is state funded shall be made by the Director of Finance. 

. (b) On and after January .1. 1993, moneys may not be expended 
for the support of any state-funded advisory body unless that 
advisory body is evaluated pursuant to this section. 

(c) The Governor's Budget submitted to the Legislature for the 
1992-93 fiscal year shall include an addendum which evaluates the 
need for every state-funded advisory body in state government. That 
addendum shall identify each advisory body along with the relevant 
statutory or executive order reference establishing the advisory 
body, the funding source for each advisory body, including all direct 
and indirect costs and staff allocated, and an evaluation based on the 
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'an intermodal w:eighing facility. 
(c). The Department of Transportation shall submit an annual 

.report not later than August l, 1990, and August 1 each year 
thereafter, describing its progress in developing the intermodal 
weight determination program, and its recommendations for the 
future of the program . 

. SEC. 29. Section 5692 of the Welfare and Institutions Code .is 
repealed. 

SEC. 30. It is the intent of the Legislature, in adding Section 
13337.3 to the Government Code by Section 9 Qf this act, to utilize 
the evaluation prepared by the executive branch in order to consider 
which advisory boards should continue and which ones should be 
terminated. If the Legislature agrees with an evaluation and 

·recommendation prepared pursuant to Section 13337.3 that an 
advisory board should be continued, the Legislature shall include an 
appropriation for that advisory body in the Budget Act of 1992 . .If the 
Legislature agrees with an evaluation and recommendation 

· prepared pursuant to Section 13337 .3 that an advisory body should be 
terminated, the Legislature intends to only provide funding in the 

: Buqget Act of 1992 for that advisory board until January 1, 1993, after 
' which funding shall not be available, and the Legislature intends to 
. enact legislation in 1992, effectiveJanuary l, 1993, to terminate that 
· advisory body and any other advisory body that it agrees should be 
. terminated. · 
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CHAPTER 1372 

· An act to amend Sections 40, 41, 52, 92, 262.3, 1043, 1240, 1245, 1246, 
1250, 1252, 1253, 1260, 1262, 1271, 1294, 1297, 1298, 1330, 1340, 1400, 
1500, 1510, 1602, 1606, 1700, 1721, 1831, 1946, 4002, 4003, 7000, 8006, 
8008,8070,8080,8081,8084,8092, 8207,8225, 8285.5,8320,8322,8328, 

,8329, 8362, 8394, 8510, 8534, 8760, 8761, 8762, 8763, 8764, 8765, 8771, 
10407, 10504, 10900, 10901, 10907, 10910, 10912, 10913, 10914, 11001, 
12020, 12220, 12302, 12400, 12401, 12402, 12405, 14000, 15100, 15106, 
15140, 15141, 15142, 15147, 15252, 15254~ 15502, 15520, 15527, 15528, 
15541, 15551, 15570, 15574, 15701, 15718, 15735, 15745, 15752, 15794, 
16042, 16045, 16080, 16100, 16105, 16165, 16195, 16197, 16200, 16214, 

' 17302, 17313, 17900, 17901, 17902, 17903, 18100, 18101, 18102, 18103, 
18110, 18111, 18120, 18121, 18122, 18131, 18132, 18134, 18137, 18138, 
18139, 18170, 18171, 18172, 19901; 22200, 22504, 24806, 24923, 24924, 
32033, 32300, 32371,.32372, 33031, 33113, 33117, 33117.5, 35501, 39214.5, 
39308, 39383, 39830, 41303, 41332, 44849, 44850, 44854, 51875.7, 52152, 
52154, 52302.3, 52342, 52512, 62001, 66010, 66011, 66017, 66021, 66700, 
68011, 68012, 68016, 68022, 68023, 68040,' 68041, 68051, 68070, 68071, 
68072, 68073, 68100, 69510, 69511.5, 69537, 69640, 69641, 69641.5, 69642, 
69643, 69648, 69648.5, 69649, 69653, 69655, 71004, 71020, 71040, 71046, 
71050, 71090, 71092, 71093, 72000~ 72023.5, 72027, 72031, 72102, 72122, 
72241, 72247, 72423, 72500; 72506, 72530, 74000, 74001, 74104, 74105, 
74106, 74107, 74109, 74110; 74132, 74134, 74135, 74136, 74139, 74140, 
74153, 74154, 74155, 74158, 74159, 74202, 74270, 74290, 76000, 76001, 
76020, 76403, 76407, 78031, 78032, 78211.5, 78213, 78216, 78217, 78230, 
78249, 78300, 78401, 78900, 78907, 79020, 79021, 79154, 79155, 81033, 
81130, 81130.5, 81133, 81160, 81177, 81179, 81805, 81807, 81820, 81822, 
81836,81837, 81901,81908,81947, 82321, 82537,82542,84030,84040.6, 
84207, 84320, 84328, 84362, 84381, 84382, 84383, 84384, 84660, 84890, 

. and 85230.of, to amend and repeal Section 32033 of, to add Sections 
8323, 71025, 71028, 72013, 72014, 72015, 72243, 72249, 72253.3, 72253.5, 
72253.7, ·78034, 84001, 84700.3, 85266.5, 87448, and 8_8020.5 to, to add 
Chapter 1.5 (commencing with Section 78100) to Part 48 of, to repeal 
Sections 91, 265, 1255, 7001, 7002, 8085, 8329.5, .8511, 8513, 8514, 8515, 
8516, 12210, 12404, 14020, 14021, 15000, 32200, 44971, 66101, 66102, 
66200, 66700.5, 66902.5, 67007, 68010, 68013, 68019, 68020, 68021, 68090, 
69644,69645,69646,69647,69648.7,69657,71005,71027.5,71033,71034, 
71038, 71039, 71041, 71042, 71047, 71048, 71095, 71096, 71097, 72001, 
72002, 72020, 72021, 72023.7, 72024, 72025, 72028, 72029, 72030, 72032, 
72033, 72035, 72120, 72125, 72126, 72132, 72200, 72202, 72203, 72204, 
72208, 72231~ 72237, 72241.5, 72244, 72247.1, 72248, 72255, 72256, 72408, 
72409, 72412, 72413, 72419, 72419.5, 72420, 72421, 72422, 72531, 72532, 
74010, 74011, 74271, 74282, 74283, 74291, 74292, 74293, 74294, 74295, 
76001.5, 76002, 76006, 76021, 76142, 76160, 76400, 76405, 76408, 76409, 
76470, 78001, 78002, 78003, 78004, 78005, 78006, 78007, 78010, 78011, 
78012, 78220, 78221, 78222, 78240, 78241, 78242, 78243, 78244, 78245, 
78246, 78247, 78248, 78250, 78270, 78272, 78301, 78302, 78303, 78304, 
78305, 78402, 78403, 78405, 78407, 78409, 78412, 78440, 78440.5, 78441, 
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student organization of each of the four postsecondary education 
·segments may submit a list of nominees. The appropriate student 
organizations are: 

(1) The California State Student Association. 
(2) The University of California Student Association . 

. (3) The California Association of Independent College and 
University Students. 

(4) A composite group of representative· community college 
student organizations, as determined by the .Board of Governors of 
the California Community Colleges. 

(c) Participating student organizations designated in subdivision 
(b) shall inform students within their respective segment of pending 
student vacancies on the commission. 

(d) Any person appointed pursuant to subdivision (a) may· be 
reappointed if the person is renominated pursuant to subdivisfon 
(b), but in no .event shall the person be reappointed for more than 
two consecutive terms if the student is enrolled ·in the same 
postsecondary education·segment as .the one in which he or she was 
enrolled when first appointed. · 

(e) The person appointed as a student member of the.Student Aid 
Commission pursuant to this section shall be subject to confirmation 
by the Senate as required in subdivision (d) of Section 69511. · 

SEC. 245. · Section 69537 of the Education Code is amended to 
readi · 

69537. An individual selected for a Cal Grant A award who enrolls 
in a California community college may elect to have the award held 
in trust for him or her for a period not to exceed two academic years, . 
except that the commission may extend the period in which his or 
her award may be. held in trust for up to three academic years if, in 
the commission's judgment; the student's rate of academic progress 
has been as rapid ~ could be expected in light of the personal and 
financial conditions that the student has · encountered. The 
commission shall, in that case, hold the award in trust,' to be granted 
to the award winner upon reeeipt of his or her request therefor 

· within· that period, provided that at the time of malting the request 
he or she meets all of the requirements of this chapter. Upon receipt 
of the request the coi:nmiSsion shall assess or reassess the financial 
needs of the award winner. The commission may prescribe the forms 
and procedures to be utilized for the purposes of this section. The. 
commission may award to another eligible individual any award 
being so held in trust, subject to this section and any other conditions 
and restrictions that may be imposed by the commission, to the end 
that all authorized awards are being continually utilized. Following 
the first year for which any Cal Grant award is made, the awards. shall 

. be included in the number of the continuing awards available for any 
year and not the authorized new awards for the year. · · . 

SEC. 246. Section 69640 of the Education Code is amended to 
read: 

69640. It is the intent of the Legislature that the California 
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cOmrnunity Colleges recognize the · need and ·accept the 
resJionslbilityfor extending the opportunities for community college 
education to all who may profit therefrom regardless of economic, 
social, and educational status. It is the ·intent and purpose ,of the 
Legislature in . establishing · the .Community College . Extended 
Opportunity Programs and Services (EOPS) to encourage local 
community colleges to establish and implement programs directed 

· . to~ identifying those students affected by language, social, and 
ec'onomic· handicaps, to increase the number of eligible EOPS 
students served, and to assist those students to achieve ·their 
educational· objectives and goals, including, but not limited to, 
obtaining job skills, occupational certificates, or associate degrees, 
and transferring to four-year institUtions. . . . 

The rules and .regµlations of the. Board of Governors of the 
California Community Colleges·sball be consistent with this artiCle. 
These rules and regulations, and EOPS, shall be consistent with all 
of the following goals: · 

· . (a) To increase the number and percentage of students·enrolled 
in community colleges who are affected by language, social, and 
economic disadvantages, colisi.stent with . state and local 
matriculation policies. 

(b) To· increase the number and percentage of Exte:nded 
Opportunity. Program5 arid Services (EOPS) student!!··, who 
successfully complete their chosen educational objectives. ·· · 

(c) To increase the number and percentage of EOPS students 
who are successfully placed into career.employment 

(d) To increase the number and percentage of EOPS students 
who transfer to four-year institutions following completion of the 
related educational programs at community.colleges.· 
·. · ( e). To strive to. assist community ~l~eg~. ~o Il.ll:l~~ studen~ and 
employee affirmative action objectives. · · · · 
. (f) To improve the delivery of programs and sevices to the 

:disadvantaged; 
· ·Tbe·Legislature further intends that EOPS shall not be viewed as 
the only means of providing services to nontraditional and 
disadvantaged students or of meeting stadent and employee 
affirmative action objectives. · 

The Legislature finds that the establishment and development of 
extended opportunity programs and serVices are essential to the 
conservation and development of the cultural, social, .economic, 
intellectual, and vocational resources of the state. · 

SEC. 247. Section 69641 of the Education Code is amended to 
read: · 
. ·69641. The Extended Opportunity Programs and SerVices 
(EOPS) provided by a community·college district shall supplement 
.the regular educational programs of the community college district 
to encourage the enrollment of students handicapped by language,' 
social, and economic disadvantages, and to facilitate the successful 
completion of their educational goals and objectives. EOPS shall be 
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provided by certificated directors and instructors, as well as by 
· counselors and other support staff approved by the governing board 
of the community college. dismct.. Participation in an extended 

. opportunity program or service shall ncit preclude participation in 
any other program offered by the community college district. 

SEC. 248. Section 69641.5 of the Education Code is amended to. 
read: . 

69641.5. The Board of Governors of the California Commwiity 
Colleges shall consider adopting regulations which include all of the 
following. objectives: · 

(a) That the Extended Opportunity Programs and Services 
provided by a community college shall include, but not be limited to, 

. staff qualified to counsel all EOPS students regarding their individual 
educational objectives and the specific academic or vocational 
training program necessary to achieve those objectives, and that 
each EOPS. student receives that counseling upon his or her initial 
enrollment in the community college, and at least every six months 
thereafter. 

(b) . That in assisting all EOPS students to identify their 
educational objectives, the Extended Opportunity Programs and 
Services provided by a community college ·identifies those students 
who want to transfer to. a'four-year institution.-and those who have 

. the potential .to transfer successfully, and that the·EOPS director at 
each community college disseminates the names and addreslles of 
these potential transfer students to admissions · staff at public 
universities throughout the state at least once a year. ' 

( c) That the EOPS director at each community college shall work 
with other community· college staff to encourage all interested EOPS 
students to enroll in existing community college ~lasses deSigned to 
develop skills necessary for successful study at a tiri.iversity,, including, 
but not limited to, time management, resear'ch and study skills, 
classroom note-taking skills, ·and writing skills, and that these classes 
be developed if they are not already established. 

SEC. 249. Section 69642 of the Education Code is amended to 
read: 

69642. Definitions: 
(a) "Extended opportunity program" means a special program or 

method of instruction designed to facilitate the language, 
educational., or social development of a student and increase· his or 
her potential for success in the college. 

(b) "Extended opportunity services" means a program -of 
assistance designed to aid students with socioeconomic handicaps to 
permit them to enroll in and participate in the educational activitjes 
of the college, and to progress toward completing their educational 
goals and objectives, including, but not limited to, graduation from 
college. . 

SEC. 2.50. Section 69643 of the Education Code is amended to 
read: . .. 

69643. (a) There is in · the state government the Advisory 
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Committee on Extended Opportunity Programs and Services. It 
shall be comprised of nine members appointed by the board, two 
members appointed by the Speaker· of the Assembly and two 
members appointed to the Senate CoIDmittee on Rules. The nine 
members appointed by the board shall serve for four-year terms, 
except the first term of each shall be determined by lot at the first 
meeting of the board: Three shall serve for four years, three shall 
serve for three years, and three shall serve for two years; The two 
members app~inted by the Speaker of the Assembly and the two· 

·members appointed by the Senate Committee on Rules shall serve 
at the pleasure of the respective appointing powers. 

(b) The chairperson and vice chairperson of the committee shall 
be designated by the board from among the members appointed by 
the board. · 

(c) The members of the committee shall serve without 
compensation, but shall be reimbursed for necessary traveling and 
other expenses· incurred in performing their duties and 
responSibilities. .:. · . . 
. (d) The committee shall serve as an advisory"body to the board, 
shall formulate and present policy recommendations as it determines 
will effect statewide establishment and conduct of community 
college programs of extended opportunities and services, shall 
review annually and report to the board the. progress made under 

· this article with the California Community Colleges toward the 
extenSion of educational opportunities for all students who may 
profit from instruction, and make other recommendations to 
implement this article. The Chancellor of the California Community 
Colleges shall be executive secretary of the committee, shall report 
to the board on . the actions of· the committee, and, at· ·the 
recomme'.!)dation of the committee and its direction, shall make 
recommendations to the board pursuant to this article. 

(e) All meetings _of the committee shall be open ·and public, and 
· ·all persons shall be permitted to attend any meeting of the . 

committee. · 
SEC. 251. Secti_o~ 69644 of the Education Code is repealed. 
SEC. 252. Section 69645 of the Education Code is repealed. 
SEC. 253. . Section 69646 of the Education Code is repealed. 
SEC. 254. Section 69647 of the Education Code is repealed. 
SEC. 255. Section 69648 of. the Education Code is amended to 

read: 
69648. By January l, 1986, the board shall adopt rules and 

regulations necessary to implement this article, including rules and 
regulations which do all of the following: 

(a) Prescribe the procedure by which a district shall identify a 
. student eligible for extended opportunity programs or services on 

the basis of the student's language, social, or economic disadvantages. 
(b) Establish minimum standards for the establishment and 

conduct of extended opportunity programs and services. The 
standards may include, but shall not be limited to, guidelines for all 
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of the following: 
( 1) The provision of staffing and program management. 
(2) The establishment of a documentation and data collection 

system. . . . 

(3) The establishment of an EOPS advisory committee. 
(4) The provision of recruitment and outreach services. 
(5) The provision of cognitive and noncognitive assessment, 

advising, and orientation services . 
.. (6) The provision of college registration. 

(7) The provision of basic skills instruction, seminars, and'tutorial 
assistan~. . 

(8) The· provision of. counseling and retention services. 
(9) The provision of transfer services .. 
(10) The provision of direct aid. 
(11) The establishment of objectives to achieve the goals specified 

in Section 69640, and objectives . to .be applied in implementing 
extended opportunity programs and services. · 

( c) Subject to approval of the chancellor, establish procedures for 
the review and evaluation of the districts' extended opportunity . 
programs and services. · · · 

(d) Require the submission of the reports by districts that will 
permit:the evaluation of t}ie program and services offered. · 

SEC. 256. Section 69648.S of the Education Code is amended to 
read: . 

69648.5. The board of governors maY use up to 1 percent of the 
funds appropriated for the EOPS pragram by the annual Budget Act 
to monitor progni.m activities and to conduct the evaluation of EOPS 
offered by districts. 

SEC. 257.'.0 ' Section 69648.7 of the Education Code is repealed. 
SEC. 258. Section 69649 of the Education Code is amended to 

read: 
69649. (a) The governing.board of a community college district 

may, with the approval of the board, establish an extended 
opportunity program. 
· ~pt as provided in subdiVision (b), in order to be eligible to 
re~ive state funding, the program shall meet the minim.um 
standards establiShed pursuant to subdivision (b) of Section 69648. 

(b) The board of governors may waive any or all of the minimum 
standards established pursuant to subdivision (b) of Section 69648 if 
the board of governors determines that unusual~circumstances which 
merit a waiver exist. · · · · 

SEC. 260. Section .69653 of the Education Code is amended to 
read· · · · · · · 

696s3. Applications shall be subject' to th~ approval of the board. 
Upon approval by the board, it shall. certify an apportionment or 
apportionments to· the Contri;:i'1.er ... The Conb'oller shall draw 
warrants on the State Treasury m·the amounts certified·in favor of 
the governing board of the corrim'unity college district which has 
jurisdiction over the applicant district in accordance with a schedule 
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of payments established by the board and approved by the 
Department of Finance. . 

· SEC. 261. . Section 69655 of the Education Code is amended to 
read: 

69655. (a) Pursuant to Section 69648, the Board of Governors of 
the Califorrua Community Colleges shall determine the elements of 
a statewide data base for the Community College Extended 
Opportunity ProgTams and Services, which shall be used for periodic 
evaluation of the progTams and services. The data base shall include 
all information necessary to demonstrate the statewide progTess 
towards achieving the program goals identified in Section 69640, and 
progTam objectives adopted pursuant to Section 69648 including, but 
not limited to, all of the following: . 

(1) The annual number of eXtended opportunity progTams and 
services (EOPS) students and non-EOPS students who complete 
degTee or certificate progTai:ns, transfer progTams; or other 
programs, as determined by state and local matriculation policies. 

(2) The annual nwnber of EOPS and non-EOPS students who 
transfer to institutions which award the baccalaureate degTee. ln 
implementing this paragraph, the board of governors shall work in 
cooperation with the California Postsecondary Education 
Commission, the President of the University of California, the 
Chancellor of the California State University, and the Association of 
Independent Colleges and Universities to establish methods for 

. obtaining· the necessary data. 
(3) The annual number of EOPS . and non-EOPS students 

completing occupational progTams who find career employment. 
In implementing this paragTapb, the board of governors shall 

integTate the data collection with existing data collection 
requirements pertaining to vocational education. 

(b) Beginning in January 1987 the board of governors shall 
annually report to the Legislature regarding the number of students 
served by the Community College Extended Opportunity ProgTams 
and Services and the number of EOPS students who achieve their 
educational objectives. 

SEC. 262. Section 69657 of the Education Code is repealed. 
SEC. 263. Section 71004 of the Education Code is amended to 

read: 
71004. Members of the board shall receive their actual and 

necessary traveling expenses while on official business. Each 
member shall also receive one hundred dollars ($100) for each day 
he or she is attending to official business. The headquarters of the 
board and the chief executive officer shall be in Sacramento. 

SEC. 264. Section 71005 of the Education Code is repealed. 
SEC. 265. Section 71020 of the Education Code is amended to 

read: 
71020. The board of governors shall develop and submit to the 

Governor, every three years, commencing July 1,.1989, a diversity 
paper concerning its own membership, providing the board's 
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Accordingly, the Board of Governors oHhe California Community 
Colleges shall continue its review of the Education Code related to 
the administration and operation of the California Community 
Colleges and shall recommend to the Legislature the amendment or 
repeal of those provisions affected by Chapter 973 of the Statutes of 
1988 which have not been accomplished in this act. 

SEC. 714. Notwithstanding Section 17610 of the Government 
Code, if the Commission on State Mandates determines thaMhis act 
contains costs mandated by the state, reimbursement to local 
agencies and school districts for those costs shall be made.pursuant 
to Part·7 (commencing with Section 17500) of Division 4 of Title 2 
of the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 

. reimbursement shall be made from the State Mandates Claims Fund. 
Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified in this act, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
.California Constitution. 
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CHAPTER 1586 

An act to add Sections 69641.5, 69656, "and 69657 to the Education 
Code, relating to education. 

[Approved by Governor October 2, 1985. Filed with 
. . Secretary of State October 2; 1985;] . 

The p~ople of the State of CaliforniEJ. do enaci :8s follows:. 
' ' -. . . .· 

·SECTION l. ··section 69641.5 is added 'to the Education Code, to 
read: ···. · · · ... : · .. · ... ,, .. 

69541.5. On or before April l, 1986, the Bo~i:d of Go':'~tiors of the 
Califoritia ,Community'Colleges shall consider adopting regulations 
which include all of the following objectives: .. 

(a) That. the Extended .Opportunity Programs . and Services 
provided by a community college shall include, but not be limited to, 
staff qualified to counsel all EOPS students regarding their.individuB.l 
educational objectives and the specific academic or vocational 
training-program necessary to achic:iVe those' objectives, and that 
.each EOPS student receives that counseling upon hiS or· Ii.er initial 
enrollment in the ·community college, and at least every·.~ months 
thereafter. ·: <· · · ·· 1 " .. • ' .. ·": · 

(b)· That in assisting ·an EOPS students to'':identify their 
educational objectives, the • Exte'nded Opportunity Programs; and· 
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Services provided by a community college identifies those students . 
who want ~o. transfer to a four-year institution, and those who have : 
the potential to transfer. successfully, and that the EOPS director at . 
eac~.commµnity college disseminates the names.and addresses of 
these potential transfer students . to admissions staff at public 
universities. tW-oughout. the state' at least once a year. . 

(c)., That the EOP~ director at each commuruty college shall work 
with.oth~.r c.Qmmunity college staff to encourage all interested EOPS 
students,to enroll in existing community college classes designed to 
develop s~lls ne~ssacy for successful study at a university, including, 
but no.t limiteg to; ··time .management, research and study skills, 
classroom .. nqte-taking ~ •. and Writing skills, and that these classes 
b~ developed if. they are not. already established. · • . · 

·SEC .. 3. Section 69656 is added to the Education Code, to read: 
69656. It is the intent of the Legislature that the California State 

University and the. University of California provide fee waivers for 
admissions .applications for. all EOPS transfer students who provide · 
waiver.forms signed by a community college EOPS director. 

SEC . ..4. Section 69657 is added to the Education Code, to read: 
69657 .. '.fhe California Postsecondary Education Commission shall 

assess.;- statewide .. progress. ··in .the implementation· of the 
recommendations. of the task force established pursuant to 
subdivision (c) of Section 69655. The commission shall report its 
findings· to the Ascal committees of the Legislature on or before May 
15, 1986.' 
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CHAPTER 1178 

An act to amend Sections 69640, 69641, 69642, 69648, 69649, and 
69651 of, and to add Sections 69648.5 and 69655 to, the Education 
Code, relating to community colleges. . · 

· [Approved by Governor September 13, 1984. Filed with 
Secretary cf State September 17, 1984.] 

The people of the State of California do enact as follows: 

SECTION 1. · Section 69640 of the Education Code is amended to 
read: 

69640. It , is the intent of the Legislature that the California 
community colleges recognize the need and .accept the 

· responsibility for extending·the opportunities for community college 
education. to all who may profit therefrom regardless of economic, 
social, and educational status. It is the intent and purpose of the 
Legislature in establishing the Community College Extended 
Opportunity Programs and Servjces (EOPS) to encourage local 
community colleges to establish and implement programs directed 
to identifying those students affected by language, social, and.. 
economic handicaps, to increase the number of eligible EOPS 
students. served, and to assist those ·students to achieve their: 
educational .objectives and. goals, including,· but not limited .to;'.. 
obtaining job skills, occupational certificates, or associate degr~'. . 
and transferring to four-year institutions. . (O · 

· By January 1, 1986, the Board of GOvemors of. the Califo~~. 
Community Colleges shall adopt rules and :Fegulations establishing~ 
EOPS goals ~nsistent with this article. ThE!lle goals may include. aJI~.· 
of the followmg: · ... . . .,. .. : . . "".11 ··:. 

(a) To increase the number and per~tage of students enroll~·,,­
in community. colleges who are affected. by language, social, and~~· 
economic disadvantages, · coiisistent with state ,,.and . l~F· 
matriculation policies. . ; . . . . " . ·. . ·; ,.71'.)!$ 

(b) '.fo increase the number aiid percexitage - of .Extended.f 
Opportunity Programs and . Services (E;OPS) stu~n~ ·:WI!~~ 
successfully complete their chosen educational objectives. ·'·· ·-il!! 

(c) To mcrease the num~r and percentage of.EDI?~ stu4:?.1;".1:: ·. 
who are successfully, placed mto career employxnent..·· . · :;c; :1. 

' ~ 
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(d) To increase the number and percentage of EOPS students 
who tramfer to four-year institutions following completion of the 
related educational programs at community college. 

·(e) To strive to assist community colleges to meet student and 
employee affirmative action objectives. . 

(f) To improve the delivery of programs and services to 
disadvantaged students. 

The Legislature further intends that EOPS shall not be viewed as 
the only means of providing services to nontraditional and 

· dis8dvantaged students or Of · meeting student and employee 
affirmative action objectives. 
. The Legislature finds that the establishment and development of 
extended opportunity programs · and· services are essential .to the 
Conservation and development of the cultural, social, economic, 
intellectual, and vocational resources of the state. 

SEC. 2. Section 69641 of the Education Code is amended to read: 
~ 69641. The Extended Opportunity Programs and Services 
(EOPS) provided by a comm.unity college shall supplement the 
regular educational programs of the community college to 
encourage the enrollment ·of stu~ts handicapped. by language, 
social, and economic disadvaJiltages, and to facilitate the successful 
completion of their educational goals and objectives. EOPS shall be 

· provided by certificated directors and instructors, il.s well as by 
counselors and other support staff approved by the governing board 
of the community college district. Participation in an ex_tended 
opportunity program or servic;e shall not· preclude participation in 
any other program offerec\ by the community college. 

SEC, 3. "Section 69642 of the Education Code is amended to read: 
69642. · Definitions: 
(a) "Board" means the Board of Governors of· the California 

Community Colleges. · · 
(b) "District•• means any community college district in California 

that maintains one or.more community colleges. 
· (e) "College" means a community college established by the 
goveining board of a community college district authorized to 
provide community college instruction. 

( d) "Extended opportunity program" means a special program or 
method -of instruction designed to facilitate the language, 
educ:B.tional, or social development of a student and increase bis or 
her potential for success in the college. 

(e) "'Extended opportunity services" means a· program of 
assistSDce designed to aid students with socioeconomic handicaps to 
permit them to enroll in and participate in the educational activities 
of the college, and to progress toward completing their educational 
goals and objectives, including, but not limited to, graduation from 
'college. . · · 

SEC. 4. Section 69648 of-the Education Code is amended to read: 
. 69648. By January l, 1986, the board shall adopt rules and 

regulations.necessary to implement this article, including rules and 
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regulations which do all of the following: _ 
. (a) Prescribe the procedure by which a district shall identify a: 

student eligible-for extended opportunity programs or services on 
the basis of the student's language, social, or economic disadvantages. 

(b) Establish· minimum standards ·for the establishment and 
conduct of extended opportunity programs and services. · The 
standards may include, but shall not be limited to, guidelines for all 
of the following: . 

(1) The provision of staffing and program management 
(2) The establishment of a documentation and data collection _ 

system. _ 
(3) The establishment of an EOPS advisory comi;nittee. 
(4) The provision of recruitment and outreach services. 
(5) The provision of cognitive and noncognitive assessment, 

_advising, and orientation services. 
(6) The provision of college registration. 
(7)' The provision of basic skills instruction, 9eminars, and tutorial · 

assistance. 
(8)' The provision of counseling and retention services. 
(9) The provision of transfer services. 
(10) The provision of direct aid. 

· (11) The e9tablisbment of objectives to achieve the goals specified 
in Section 69640, and objectives to be applied in. implementing 
extended opportunity programs and services. 

(c) The standards specified in subdivision (b) shall be adopted 
and implemented by the comme.ncement of the 1985-86 academic 
year. ·. . . :.;_ 

(d) Subject to the approval of the chancellor, establish procedures 
for the review and evaluation of the districts' extended opportunity 
programs and services. _ 

( e) Require the submission of such reports by districts as Vllill · 
permi! the evaluation of the program and services offered. : -:'-' · 

SEC. 5. Section 69648.5 is added to the Education Code, to read: : 
.. 69648.5. The chancellor may use up to _l percent of the funds 
appropriated for the EOPS program by the annual Budget ,Act ·W : 
monitor program activities and to conduct the evaluation of EOPS : 
offered by districts. -. . ;:.'.;}. : 

SEC. 6. Section 69649 of the Education Code is amended to reacl.: : 
69649. (a) The governing board of a community college distri# • 

may, with the approval of the board, establish an. ext~~~: 
opportunity program. . . · ..-,j~ : 

Except as provided in subdivision. (b), ill order to be eligibl11itQ : 
receive state funding, the ·program shall meet the minlln~ · 
standards established pursuant to subdivision (b) of Section ~. 

(b) The chancellor · may waive any or all of the mjnjm~m! · 
standards established pursuant to subdivision (b) of Section 696:48:if_ 
the chancellor determines that unusual circumstances.which merit· 
a waiver exist. - ·· · · · . . . ~{;,1tf 

SEC. 7. Section 69651 of the Education Code is amended to r~P'. • 
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696.51. The governing board of a community college district shall 
not use any funds received.from the state for the operation and 
administration of extended opportunity programs and services to 
supplant district resources, programs,. or .services authorized by 
Sections 69649 and 69650. The governing board may use ·those funds 
to meet the.matching reqtiirements to receive federal funds, or funds · 
·granted by nonprofit foundations, designated for the same purposes, 
for extended opportunity programs .and services, as defined by 
Section 69641. 

SEC. 8. Section 69655 is added .to the Education Code, to read: 
69655. (a) Pursuant to Section 69648, the Chancellor of the 

California Community Colleges -~ determine the elements of a 
Statewide data ·base for·, the · Community College . Extended 
Opportunity Programs and Services, which shall be used for periodic 
evaluation of the programs and services. The data base shall include 
all information necessary ·to demonstrate the statewide progress· 
towards achieving the program goals identified in Section 69640, and 
program objectives adopted pursuant to Section 69648 including, but 

. not limited to, all of the following: 
(1) The annual Iiwnbei" of extended opportunity _programs and 

services {EOPS) students and non-1\:0PS students· who complete 
degree or certificate · progr'ains, ·transfer "prog'rams, or · other 
programs, as determined by state and local matriculation policies. 

(2) The annual number of EOPS and non-EOPS students who 
transfer to institutions which award the baccalaureate degree. ln 
implementing this paragraph, th~ chancellor shall work in 
cooperation with the California·· Postseccindary Education 
Commission, the "President of the University of California, the 
Chancellor of.the California State Uniyersity,.and the Association of 
Independent Colleges and Universities to establish methods for 
obtaining the necessary data. . . .. 

(3) The annual ·number of EOPS and non-EOPS students· 
completing occupational progranls who find·career employment.· 

·· In implementing this paragraph, the chancellor shall integrate the 
data collection with eXisting data·collection reqtiirements pertaining 
to vocational education. · 
: (b) ·Beginning ·in· January, 1987, the cbanCellor shall annually 
report to the Legislature regarding the riumber of students served· 
by the Community College Extended Opportunity Programs and 
Services and the number of EOPS students ·who achieve their 
educational objectives. · 

(c) A task force under the direction of the California 
Postsecondary · Education ·Commission shall be established to 
evaluate existirig supplemental services and financial assistance 
provided for community college EOPS students who transfer to 
public four-year institutions,· and to make . recammendations for 
modification of those services and assistance programs necessary to 
facilitate the transfer process. The task force shall be comprised of 
representatives from· all of the following: · · · · 
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(1) The California Postsecondary Education Commission; 
(2) . The University of California. 
(3) The Cillifornia State University. 
(4) The community colleges .. 
(5) · The Legislative Analyst. 
(6) The Department of Finance. 
The task force shall submit a report summarizing its findings and 

the .plan to the fiscal committees of the Legislature on or before 
February 15, 1985. . 

SEC. 9. It is the intent of the Legislature that, commencing with 
the 1986-87 fiscal year, and each fiscal year thereafter, a sum shall be 
appropriated through the annual Budget Act to the Chancellor of the 
California Community Colleges which is sufficient to maintain and 
operate the statewide data base required pursuant to Section 69655 
of the Education Code, and to reimburse community college districts. 
for costs of collecting the data for that data base. 
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EDUCATION CODE 

§ 60640. Legislative flndlnge and Intent; eommunlty collego extended opportunity progrrurur and · 
services; rules and regulntlona; goals 

It !a the Intent of the Leglalature t.lu<t the Callfomla .Qommunity .Qolleges recognlm the need and 
aacept the ruponsiblllty for extending the o]lJlOl'tUnitlee for community college education to all who ma.y 
profit tlu!l'!!l'rom regm"dleaa ·of economic, social, and educational status. It !a the !ntent snd purpose· of 
the Legislature In establlehing the. Community College Extended Oppal'tunity Pmgmms and Semces 
(EOPS) to encourage local community colleges to establish and implement progrlllDll dlreeted to 
ld811tlfylng thoee studente s.ffei:ted by languagll, social, and eoonomle handicaps, to Increase the number o! 
eligible EOPS students slll'VBd. and to SSBiBt those students to achieve thBir. educational objeetlvBB and 
goa!a, lncludi!lg, bnt not limited to, obtelnlng job ekllls, occupational certificates, or assoclllte degrees, and 
transferring to four-year Institutions. · 

• • • The rulea and regulations of the Board o! Governors of the California Community Collegea shall 
• • • be collS!stent with thla ili"ticle. · Theae rules and regulations' • •, and EOP8" • ', sball be 
conslstant with • • ' ~ au of the following ~: ' ' ' 

(a) To Increase the nnmber and percentage of students enrolled In community collegea ·who are 
affecied by language, eoclal, and economlc disadvantages, consistent with stat.e and local matriculation 
policies. ' 

(b) To Increase the number and percentage of Extended Opportunity Programs and 8eroices (EOPS) 
students who sucoesafully complete their chosen educational objectives. 

(c) To Increase the nnmber and percentage of EOPS studente who are successfully plaeed Into career 
employmenL · 

(d) To Increase the number and pSl'CBlltege of EOPS students who transfer to four-year inst!tutlon5 
following completion of the related educational programs at Community cclleges. 

(e) To strive to llllBist community colleges to meet student and employee affirmative action objectives. 

· (f) To improve the delivery of progrmns and services to ~ disadventaged • ' '. 

The Legislature i\uther Intends that EOPS sball not be viewed as the Dllly meiim of providing servicBB 
to nontraditional and dleadvanteged student.a or of meeting student and employee afiirmatlve action 
objectives. · 

The Legislature finds that the estehllslunent and development of ~ded opportunity programs e.nd 
Sl!l'YieBB are essential to the conservation and dsvelopment of the culim'al, eoclal, economic, Intellectual, 
and vocational resources of the state. 

!Amended by Stet.s.1990, c. 1372 (8.B.1864), § 246.J 
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I 61164L Extended opportunity prognuns and eervlcee 

- The Exteuded Oppartunity Programs and Services (EQP8) provided by ._ community college <!iettict 
ehall eupplement the regular educatlonB.l prognms of !:lie community college dlB12ict tn encourage-i.t;8 
enrnllment of students handieapped by language, social, and economic disadvantages, and tn facilltBte the 
euooessful completion of their educational. goals and objectives. EOPS shall be provided by ce:rWicat.ea 
direetore and lnmuiii.iiili;' es wall es by couneel= end other support ete:ff approved by_ t.he govern1ng 
board of the com college clistricL Parttc!pation In an ext£nded opportunity program or service 
shall not preclude participatton In any other program offered by the community college -dletrict. 
(Amended by Btata,1990, c. im (8.B.1864), § 247 ,) 
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§ 69641.6. Adoption ohegulatlons; objectives · 

• • • The Boan! of Governors of the California Community Colleges ehall consider adopting regu]a. 
tiOns wh!Ch include all of the following objectives: . . 

(a) That the Extended Opportunity Programe and Services provided by a· community college shall. 
include, but not be llmited tc, e1:iJ.ff quallfisd tc counsel all EOPS student.. regarding their indiv!clual 
educational objectives and the speaUic . e.cademle or vocational tra.lning program nBce&BBJ'Y tc acllleve 
those objectives, and ·thet aacl1 EOPB student receives thllt oounaellng upon his or her lnltlal Blll'Ollmsm 
In the community college, and at least every stx months ther8after, 

(b) That in aeslsling all EOPS student& to ldenUfy their educational objectives, the Extendea 
Opportunity Programs and 8ervloea provided by a community oollege Identifies those student& who want 
t:o transfer t:o a four-year lnetltutlon, ood those who have the potential t:o transfer succesefully, and that 
the EOPS director at 8!lCb collllDWllty college disseminates the names and add:realiee of theee pot.antlal 
transfer student& tc admlaslons lltlllf at public unlveraitles throughout the state st least once a yeer.-

(c) That the EOPS director at each community colleiie shall work with other CDmD1lllllty college staff to 
encourage all Interested EOPB student& tc enroll in existing community college elaaaes deelgned lo 
develop aldlla neceeeaey for suClleSllful study at a university, Including, but not llmitad to, ttme 
numagement, research and study sldlla, classroom note-taldng akllls, and writJng sld1la, and that theae 
classes be developed If they are not elreedy established. 

(Amended by Btats.1990, c. 1372 (8.B.1854), § 2411.) 
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i 69643. Advisory committee 

(a) There is In the et.ate government the Advisory Committee on Extended Opportnnity· Programs and 
Services.' It ahall be comprised of nine members appointed by the board, two member!! appointed by the 
Speaker of the Assembly and two members appointed by the SBllllte Committee on Rules. The nine 
members appointed by the board abaD. eerve for four-year terms, except the first term of ~ ehall be 
detennlned by lot at the first meeting of the board. Thrae shall •erve for four yeare, t.hree shall eerve 
for three yesr&, and three ehail eerve for two yeare. The two members appointed by the Speaker of the · 
Assembly and the two members appointed by the Senat.e Committee on Rulee ehall serve at the pleasure 
of the reepective appoin1ing powere. 

(b) The chairperean and vice ~ii of the committee ehall be designated by the board • • •. 

(c) The members of the committee shall eerve without compensation, but shall be reimbursed for 
neceseary traveling and other expeneee Incurred In performing their duties and responsibilities. 

(d) The committee shall eerve &B an advisory body to the board, ehsll formulate and pre&ent policy 
recommendations ae It determinee will effect statewide este.bllehment and condu(!t Of community college 
programs of extended opportunitlea and services, ehell review annua]Jy and ·report to the board the · 
progress made under this srtlcle with the , California Community Colleges toward the extension of 
educational opportunittee for ell a1udenta who may profit from inetnlction, and make other recommenda­
ttone ID Implement this article. The Chancellor of the Oallfornla Community Collegee shall be ·executive 
secret.ary of the committee, shall report to the board on the acttone of the committee, · 11Dd, at the 
recommendation of the committee and lte direction, ahall make recommendatlone to the board pursuant 
to this a:rtlcle. . 

(e) All meetlngii of the eommlttae ehall be open and public, and all per&one shall be permitted to att.end 
any meeting of the committee. · 

(Amended by Btate.1990, c. 18'72 (8.B.1864), § 260; Btat.e.1991, c. 1088 (S.B.9), § 1, efl'. Oot. 14, 1991.) . 
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§ 69648. Rules and regulations; extended opportunity programs and services standards 

By JanUBry 1, 1986, the board shall adopt rules and regulations neceaeary Ui implement t.hiB article, 
including rules-and regulations which do all of the following: 

(a) Prescribe the procedure by which a district shall identify a student eligible for extended opportuni­
ty programs or services on the basis of the student's language, social, or economic diaedvantages. 

(b) Establish minimum standards for the establishment and conduct of extended opportunity programs 
and services. The standards may include, but shsll not be limited Ui, guidelines for all of the_ following: 

(1) The provision of staffing and program management. 

(2) The eetablishnient of a documentation and datD. collection system. 

(3) The eetablishnient of an EOPB advisory committee. 

(4) The provision of recrultment and outreaoh services. 

(6) The provision of _cognitive and noncognitlve 11Seessment, advising, and orientation eervicee. 

(6) The provision of college registration. 

('7) The provision of baeic skills instruction, eeminlll'1l, and tutorial assistance. 

(8) The provision of counseling and retention_ services. 

(9) The provision of transfer services. 

(10) The provision of direct aid. 

(11) The establishment of objectives to achieve the goals specified in Beetlon 69640, and objeetivee to 
be applied in implementing axtended opportunity programs and services. · 

••• 
~ Subject Ui • • • approve! of the chancellor, establish procedures for the review and evaluation of 

the Qistncts' extended opportunity programs and eervicea. · · 

@ Require the BUbmiseion of the reports by districts t.hs.t will permit the evaluation of the program 
andservicee offered. 
(Amended by Stata.1990, c. 1372 (S.B.1864), § 256.) 
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fi 69649. Eetablishment of ext.ended opportunltJ programs; eligibility for atate funding 

(a) The govemlng board of a commmilty college dletrlct may, with the approval of the board, establlsh 
an ext.ended oppormnity program. 

Except as provided In subdlvlsion (b), In order to be eilgible to receive stat.e futi.ding, t.he program shall 
meet the minimum standards established punruant to subdivision (b) of Bection 69648. · 

(b) The • • • board of wernors may walv111111Y or sll of the minimum etandards established purswmt 
to subdivision (b) of sectilln 69648 If the • • • bOlll'd of guyernors det.ennlnes that unusual circumStanceB 
which merit a waiver exist. · 
(Amended by Stats.1990, o. 1872 (8.B.1864), I 268.) 
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§ 69652. Appllcation for allowance for cost of programs or serviees 
The governing board of a community college district may apply to the 

board for an allowance to meet all or a portion of the cost of establishing and 
operating extended . opportunity programs or services authorized by this 
article. The application shall contain a detailed plan or Plans for use of the 

allowance. The plan or plans shall be submitted in accordance With rules 
and regulations adopted by the board. The board may also adopt rules and 
regUlations relating to the. form and content of applications arid procedures 
for review, evaluation, and approval thereof. 
(Stats.1976, c. 1010, § 2, operative April 30, 1977.) 
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§ 69666. Statewide data base for community college ext.ended opportunity programs and services 

(a) Pursuant to Section 69648, the Chancellor of the California Community Collegee shall determhle 
the elemen!B of e statewide data base for the Communicy College Extended Opportunity Programs and 
Services, which shall be used for periodic evalU&tion of the programs and services. The data base shall 
include all lnformatton necessary to demonstrate the statewide progress towards achieving the program 
g'oe,ls identified in Section 69640, and program objectives adopted Pll1'81ll!llt to SeCtion 69648 Including, but 
not limited to, all of the following: 

(1) Tbs BIUlUai number of extended opportwrlty programs and eervices (EOPS) students an.a non· 
EOPB students who complete degree or eertlficate programs, transfer programs, or other programs, BB 

determined by stale and local m&Uiculatlon pollclea. 
(2) The annual number of EOPB and non-EOPS students who transfer to lnstibitions which a.ward the 

bs.eoals.ures.te degree. In implementing thla paragraph, the chancellor shall work in cooperation with the 
Cs.llfomis. Postseccndllry Educs.tion Commission, the President of the University o! California., the 
Chancellor of the California State University, and the Association of Independent Colleges and Universi­
ties t.o estsblleh methode for obtaining the necees.s.ry data. 

(3) The BIUluai number. of EOPB and nao-EOPB sbidents completing occupational programs who find 
career employmenL 

In implementing this paragraph, the chancellor shell integrate the de.ta collectiao with existing data 
collection requirements pert.aining t.o vocs.tional educs.tion. 

(b) Beginning in JanWll'Y 1987, the chancellor shall BIUlually report to the 1egislature regsrding the 
number of studenta served by the Communicy College Extended Opportunity Programs and Services and 
the number of EOPS stodents who achieve their educational objectives. 
(Amended by St.ats.1990, c. 1372 (8.B.1854), § 261: Stata.1990, c. 1466 (8.B.23'74), fi 4.) 
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§ 69656. Fee w&ivers: admtsSiona appllcationa for tnuisfer students 
It is the intent of the Legislature that the california State University and the 

University of California provide fee waivers for admissions applications for 
all BOPS transfer students who provide waiver forms signed by a community 
college BOPS director. 
(Added by Stats.1985, c. 1586, § J.) 
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Title S California Conununlty Colleges § 56202 

dcr ullocaled omoun1s in lhccumml fmcul year oruny orlhc lhrcc immc· 
. iately preceding fiscul years. · ' 

aTE: Aulhority ciicd: Section• 6n12. 7090 I and ll4S.~O. llduca1 ion C:ode. Refer· 

1 nee: Seclion167310 ll and 84850, Educalion Code, . · 
HISTORY ' . 

J. New soclicm filed 3~29-88: operative 4-2R·-118 (Regilll!r BR. No.16). 
2. Repealer and new aeclion filed 2.4-93: operntive ~+93 (Re~aler 93. No. 6). 

§ 58074. Aooountlng for Funda. 
Each conununity college district sh al I establish a unique budget identi­

fier code toseparalely accounl rorall fund~ provided pursuant to lhissub­
chapler. The district shali certi,fy lhrough fiscal and accounting reports 
prescribed by lheChancellor lhat all funds were expended in accordance 
with the requirements or this subchaplcr. 
Nern>, Aulhorilycitcd: Sectlon167312, 70901and84850, l'.ducotinn Code. Refer· 
en"': Seclion1 6n10 12 and 848~. F.ducation Code. 

HISTORY 
l. New scctiun n1cd ,1 29 RR: op•nUivc 4 lR RR (Rcgiswr RR. Nu. 16). 

2. Repeahor and .new section lihod 2-4-93: operative 3 ·-6-·93 (Regiai.or93. No. 6), 

§ 66078. Other Reaouroes. 
As a condition of r~eiving funds purauan1 10 this subchapter, each 

community college district shall cenif y lhal reasonable efforts have been 
made lo u1ilize all funds from federal, stale, or local sources which are 
available for serving students wilh disabilities.· 
ND'TE< Aulhorhy ci1cd: Seclions 67 312. '70901 and 84850. Education Code. Re fer· 
once: Sections 67310-12 and 84850, Education C:ode. 

, HUTOP.Y 

I. New section filed 3-29-88: operative 4-28-·88 (Regisll!T 88, No. ,16), 
2 Repealer and now ooction filed 2·-4-93: opentivc 3-6-93 (Rogisi.or 93, No. 6), 

A§ 58078. Average Dally Att811. dance Apportionment (ADA) 
• . for ClaaHB Offel'9cl Through DSP&S. · 

1 Ncrra. Aulhority cill!d: Sections 71020, 78600 and 84850 , Education Code. Ref­
erence: Section• 78600 and 84850, Education Code' · 

HlsroRY 
I. New section filed :l-29-88; operative 4-28-118 (Regi11cr SB. No. 16). 
2. Repealer filed 2-4-9:l: operative 3+93 (Regis.ler 93. No. 6), 

§ 58080. Detennlnatlon of Dll80t Exoese Coate. 
Ncrra. Aulhorily ciled: Sections 7 l 020. 78600 and 84850. Education Code. Rol'cr· 
once: Sections 78600. and 84850, l!ducalion Code. 

HlrnlRY 
1. Repealer and new section filed 3-~88: operative· 4-28-Bs (Regiller 88. 

No.16). For prior history.••• Regislcr 83, No. 18. " 
2 Repealer filed 2-4-93: operative 3-6-93 (Regisll!r 93, No, 6). 

§ 58082. AdJuatmanlB to Allooatlon. 
Ncrra. Aulhority cill!d: Soctiona 71020, 78600 and 84850, Education Code. Refer­
ence: Sections 78600 and 84850. l!ducatio11'Code. 

HlSTO!ly 
1. Repealer and new section flied 3-29-88; operative 4-28-88 (Register 88. No. 

16). For prior history, aee Register 83, No. 18. · 
2. Repealer filed 2-4-93: operative 3+93 (Rogislcr 93, No. 6). 

§ 56084, District Flaoal Reaponalblllty and Contribution. 
NOTE< Aulhority cii.od: Sections 71020, 78600 and 84850, Education Code. Refer· 
once: Sections 78600 and 84850, Education Code. 

HlSTO!IY 
· l. Repealer and new section flied 3-29-88; operative 4-28-88 (Regisler 88, No, 

16). For prior history, see Register 83. No. 18. . 
2. Repealer filed 2-4-93: operative 3-6-93 (Rogioter 93, No. 6). ' 

§ 58088. Expenses Not Funded. 
Nara. Authority cill!d: Section• '71020, 78600 and 84850, Education Code. Ro fer· 
once: Sections 78600 and 84850, Education Code. 

HISTORY 
1. New soction flied 3-29-l!B: operative 4-28-88 (Regisll!r 88, No. 16). 
2. Repealer filed 2-4-93: operative 3+93 (Regisll!r 93. No. 6). 
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§ 68088. Other Support Funds. 
Nara: Aulhority cited: Sections 71020, 7 8600 and 84850. Education Code. Refer­
ence: Sections 78600 and 84850, Education Code. 

HISTORY 
I. Repealer and new section filed 3-29-88: operative 4- 28-88 (Register BR. No, 

161. For prior history, ace Regisll!r 83, No, 18. 
2. Repeahor filed 2-4-93; operative 3-6-93 (Regialer 93, No. 6), 

Subchaptar 2. Extended Opportunity 
Programs and ~arvlces"' 

Nara Authorily cited: Seclions 66948, 66952, 71020, Education Code. Refer­
ence: Chapll!T 2. Article 8 (commencing wilh Soc1ion 69640) of Part 42 of the 
Education Code. 

HISTORY 
I. Repealer of Chaplcr 2 (Section• 56100 56198) filed 11- 15-·79: effcctive lhir­

ticlh day lh,,.,,.f!Cr (RcsiJtar '79. Nu. 46). l'nr prior hiatnry, ICC Rc11i1Wrs 7R, 
No. ~: 74, No. 26: 73, No. 26: 72. No. 29: 71. No. 8: and 70, No. SO. 

'Chapter 2 (Soctiona 56100.,561981 auperaeded by pnwisions of'Chapwr 2.S 
(Sections 56200 56296 l as of '7 l 77. . 

Subchaptar 2.5. ·Extended Opportunity 
Programs and services 

Article 1. General Provisions and 
Definitions 

I 58200. lmplementatlon. 
This chapter implements, and should be read in conjunction with. 

Cbapter2. Article 8 (commencing with Section 69640), Part42, Division 
5, of lhe Education Code. The defmitions in this article apply to the re­
quirements of this chapter.· 
Nara Authorilycli.od: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Sections 69640-69655, Education Code. 

_ HISTORY 
1. New Chapler 2.S (Section a 56200-56296, not conaeculive) filed 1~76: des-

ignaled elfeC\ive 7-1-77 (Regislcr 76, No. 41). · 
2. Amendment filed 8-16-77: effective lhirti•lh day lhereaflcr (Regisler 77. No. 

34), ' ' 

3. Rei>eiiler of Cha~ll!r 2.S (Seclions 56200-56296, nol consecutive) and new 
Cha~lcr2.5 (Soc11ons 56200-56293. nol conaecutive) liled 8-10-79; effective 
thirtJolh day !hereafter (Rogialer79, No. 32). Forpriorhislory, aee Registers 77. 
No. 34: 77. No. 45: 78, No. 26 and 78, No. 39, 

4. Repealer filed 1-16-8 l: effective lhirtielh diiy thereafter (Regiller 81. No. 3). 
S. Repealer of Sitbchapter I heading, amendment of Article I heading. and new 

seclion filed 4-27-83: effective lhirtielh day thereafter (Register 83, No. 18>. 
6. Repealer and new section filed 9-24--117: operalive 10-24-87 (Regisi.or 87. No. 

40). 

§ 58201. Waiver. 
The Chancellor is authorized to waive any part or all or Articles 3 and 

S. Waiver requests must be subtnitted lo the Cb&ncellor in writing by the 
district superintmdent/chancellor setting forth in detail the reasons for 
the request and the resulting problems caused if the request were denied. 
Nora Aulhoritycill!d: Sectiona69648, 69648.7 and 71020, Bducaticin Code. Ref· 
erence: Sections 69~9655, Education Code. · 

HISTORY 
I.Now section filed 9-24-87: operative I 0-24-87 (Rogisll!r 87, No. 40). For prior 

history, soe Register 83, Ne. 18. 

§ 56202. Full-Time Student. 
"Full-Time Student" means a student, who during a regular semester 

or quarter, is enrolled in a minimum of 12 credit units or the equivalent 
in community college courses. Full-time student for ii summer or inter 
session shall be defmed by the college district. 
No-re Aulhority cited: Seclions 69648, 69648. 7 and 71020, Education Code. Ref· 
erence: Sections 6964~9655, Education Code. 

HISTORY. 
I. Now section filed 9-24-87: operative 1~24-87 (Regialcr 87, No. 40). 
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f 58203. Participation. 
NOTEi Aulhority cited: Sec1ion169648. 6965 2 and 71020. Education Code. Ro fer· 
once: O.aptcr 2. Arlichl R (commencing with Section 69640) of Part 42, Educa· 
linn Code. 

HIS'IORY 
I. Repealer filed 9 24-87: operative 10-24-87 (Register 87, No. 40). For prior 

history. sec Register 83, No. 18. · · 

f 58204. Student Served. 
For purposes of allcx:aling EOPS funds, conducting audils andevalua· 

lions. an EOPS student served is a person for whom, al minimum, the 
EOPS program has documenlation in the stiident's rile of an EOPSappli· 
cation. Educalional Plan, and Mutual Responsibility Contract developed 
pursuant to Section 56222(c). · 
Nern;, Authority cii.:d: Section a 69648. 69648.7 and 71020, Education Code. Ref· 
crence: Sections 69640 -69655. Education Code. 

HilmlllY 
I. New section filed \I 24 87: operative 10 24 87 (Regiatcr87.No.401. l'orprior 

hiatnry, sec R~~islcr1 83, Na. IR and RI. Nn. 3. 

f 58208. EOPS lnfonnatlon. 
The Oiaiu:ellor sha II require districts receiving EOPS fundS to identify 

students served and the level and typo of programs and services each stu· 
dent received. 
Nara Authority cited: Seclions 69648. 69648.7 and 71020, Education Code. Ref· 
erence: Sections 69640-69655. Education Code. 

HIS'IOllY 
I. New section filed 9-24-87: operalive 10-24-87 (Rogistcr 87. No. 40). 

f 58208. Advisory Committee. · 
Each EOPS program shall have an Advisory Commiuee appointed by 

the president of the college upon recommendation of the BOPS Director. 
The purpose oflhe advisory committee is to assist the college in develop­
ing end maintaining effective extencied opportunity programs and ser· 
vices. The telTll of each committee member shall be for two years. July 
1 of the year of appointment to June 30 of the second succeeding year. 
Members may serve more 1han ooe term. The commillee shall consist of 
no fewer members than lhe members of the local Board of Trustees. 
Members shall serve without compensation. Members may be reim· 
bursed for necessary expenses incurred in performing their duties. The 
advisory committee should include represenlation from college person· 
nel, BOPS students, local or feeder high schools. community and busi· 
ness sectors, and four-year colleges where possible. The Advisory Com­
mittee shall meet al least once during each academic year. 
Nara Authorityciitid: Section• 69648. 69648.7 and 71020, Education Code. Ref· 
oroncc: Sootiona 69640-69655. Education Code. 

HISTORY 
I. Now soc:lion filed 9- 24- 87: operalivc I 0 24 R7 (Rogioler 87, No. 401. 

f 68210. Comparable Level of Bervloes. 
Beginning with !he l 987-88 academic year and every year lherea fler. 

the college shall maintain the same dollur level of servieessupporled with 
non-EOPS funds as the average reported in ill final budget repon in the 
previous lhree academic years. Al a minimum. this amount shall equal 
the three· year average or IS%of the average F.OPSallocation to that col· 
lege for the same three base years, whichever is greater. The Chancellor 
may approve reductions in the required amount ir enrollments in the 
EOPS program decline .. 
Nara Authority cited: Sections 69648. 69648:7 and 71020. F.ducalion Code. R.r­
cronce: Soc:lian1 69640-69655. Education Code, 

H1sr0Rv ~ 
I. Ropealorand new section filed 9 ·24 ·R7: operative I 0 24 R7 (Rep.i11cr R7. Nu. 

401. l'or priur history. sco Rcgitnor R~. Nu. IR. 
2. Editorial C111TCClion of Nam (Rogisl.Cr 97. Nn. 46). 

t 68211. Evaluation. 
NOTll> Authoritycitcd: Seclion169648, 69652 and 71020, Education Code. Reier· 
once: Chapter 2. Article 8 (commencing with Soclinn 696401 of Part 42. Educa· 
lion Code. · 

HISTORY 
I. Repealer filed 4-27-83: offoclivc thirtieth day thereafter (Regi1ter BJ. No. 18). 

§66216. Effaot of Artlole. 
Nara. Authority ciied: Soclions 69648, 69652 and 71020, Education Code. Refer• 
ence: Chapter 2. Article 8 (commencing with Section 69640! of Part 42. Educo· 
lion Code. 

HtsrORY 
I. Repealer filed 1-16-Sli effective thirtieth day thereafter (Rogioter Bl, No. 3J. 

t 66216. Chancellor. 
Nara Au.lliority cilad: Secliono69648. 69652 and 71020. Education Code. Refer­
ence: Chapter 2. Article 8 (oommencing with Section 69640) of Part 42. Educa-
tion Code. · 

HISTORY 
I. Repealer filed 1-16-81: effective thirtieth day thereafter (Register 81. No. 3). 

f 68217. Income Celling AdjuatmenL 
Nara. Authority citcd: Sections 69648. 69652, and 71020. Educotion Code. Ref· 
erence: Socliona 69640 and 69648. Education Code. 

HISTORY 
I. New section filed S-8-81; cffoclive thirtieth day !hereafter (Regiatcr 81. No. 

19). For prior history. soc Rogi11er 81. No. 3. 
2. Repealer of Article 3 heading and Section 56217 filed 4-27-83: effeclivo lhir· · 

lieth day thereafter (Rogialcr 83. No. 181. 

·[Tho next page i• 361.] 
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Tides Callfomia Community Colleges § 56228 

§ 5821 B. Curriculum Development 
O'lE: Authority cited: Sections 69648,696S2and 71020,BducationCode .. Refer­

: a.apter 2, Article 8 (commencing with Section 69640) of Pan 42, Bduca­
Code •. 

· . . HISTORY 

I. Repealer. filed 9-24-87; operative 10-24-87 (Register 87, No. 40). For prior 
history, soe Register 83, No. 18. 

§ 58219. Depreaaad Area. 
NO'!E: Authority cited: Secliom 69648, 69652 and 71020, Education Code. Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Pan 42, Educa­
tion Code. 

Hlm>RY 
I. Repealer filed 9-2~; operative 10-24-87 (Rcgistar 87, No. 40). For prior 

hislOl'y, soe JU>giltcr 83, No. 18. · 

Article 2. Student Ellglblllty and 
Responslblllty 

· § 66220. Ellglblllty tor Programs and Services. 
To receive programs and services authorized by this chapter, a student 

must: 
(a) be a resident of Callfmma punuant to the provisions of Part 41 

commencing with SecliOD 68000 of the EducBlion Code. 
(b) be enrolled full-time when accepted into the BOPS program. The 

BOPS director may authoriz.e up to 10% of BOPS students accepted to 
be enrolled for 9 units. 

(c) not have completed more than 70units of degree applicable credit 
coursework in any combinati011 of post-secondary higher education in­
stitutions. 

( d) qualify to receive a Board of Governors Grant punuant to SectiOll 

•

8620(1) or (2). 
(e) be educatioiially disadvantaged as detemrlned by the BOPS direc­

tor or designee. In makin8 that determination the BOPS director shall 
· consider one or more of the following factors: 

(1) not qualified at the college of attendance for enrollment into th•· 
minimum level English or mathematics course that is applicable to the 
associate degree. . . · 

(2) not have graduated from high school or obtained the General Edu­
cation Diploma (G.B.D.). . 

(3) graduated from high school with a grade point avemge below 2.50 
on a 4.00 scale. 

( 4) been previously enrolled in remedial education. 
(5) other factors set forth in the district's plan submitted to the Chan­

cellor pursuant to SectiOD 56270 of this part. 
NOT£, Authority cited: Sections 69648, 69648.7 and 71020, Education Code. Ref-
erence: Sections 69640-69655, Bducation Code. · 

HlmlRY 
I. New section filed !H24-8 7; oper&tive 10-24-87 (Regis tar 87, No. 40). For prior 

history, see Register 83, No. IB. · 

§ 58221. Encumbrance. 
No-ra, Authority cited: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Educa-
tion Code. · · 

HlsToRY 
I. Repealer fi1od 4-27-83; effective thirtieth day thereafter (Register 83, No. 18). 

§ 56222. Student Responsibility. 
To remain eligi'J?le to receive programs and services, students &hall: 
(a) apply for state and/or federal fmancial aid pursuant to the applica-

ble rules and procedures of the college of aUendance. . 
A (b) maintain academic progress towards a certificate, associate degree, 
• ortransfergoal pursuant to the academic standards established by the col­

. lege of attendance applicable to all credit enrolled students. 
(c) file an initial BOPS application and complete and adhere to a stu­

dent educational plan and an BOPS mutual responsibility contract for 
programs and services. 

( d) within two months of acceptance into the EOPS program. provide 
income documentation from state or federal income tax fonns, or public 
assistance docwnentation pursuant to Section 58620 (2) of this part, or 
other documentation as required for financial aid by the college of atten­
dance. 
NO'!E: Authority cited: Sectiom 69648,69648.7 and 71020,Bducation Code. Ref­
erence: Section 6964()-69655, Education Code. . · · 

HIS'lt\RY . 

I. Repealer and new llCCl.ion filed 9-24-87; operative I 0-24-87 (Register 87, No. 
40). For priorhiatory, see Register 83, No. 18. 

f 56223. EOPS Studenl 
ND'IE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Pan 42, Educa-
lion Code. -

. HIS'ltlRY 
I. Repealer filed 9-24-87; operative J0-24-87 (Register 87, No. 4o). For prior 

his1ary, see Register 83, No. 18. . · 

t 58224. Eligibility for EOPS Flnanolal Aid. 
To receive BOPS financial aid a stiident shall: 
(a) be eligible for and receive Programs and services pursulint to Sec-

tions 56220 111d 56222 above. · 
(b) demonstrate financial need according to the rules and procedures 

established for financial aid al the college of attendance, · 
(c) have need for BOPS financial aid in accordance with Sections 

56252 and 56254 of this Chapter. · · 
Nore Authority cited: Sections 69648, 69648. 7 and 71020, Education Code. Ref· 
eronce: Sectiom 6964CJ-696SS, Education Code. · 

HISTORY 
l. Repealer and now seclion filed 9-24-87; operative 10-24-87 (Rcgister87, No. 

40). Par prior history, sl!O Register 83, No. 18. . 

i 58225. Govemlng Board. 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Chapter 2. Article 8 (commencing with Section 69640) .of Part 42, Educa­
tion Code. 

HISTORY 
1. Repealer filed 1-16-81; effective thirtieth day thereafter (Register 81, No. 3). 

i 58226. Limitations on Ellglblllty. 
A student who has met the eligibility requirements of Sections 56220 

and 56222, and who pBilicipates withaut term-t<Herm interruption, shall 
centinue to ba eligible tmtil the student: . 

(a) bas completed 70 degree applicable credit units of instruction, or 
has completed consecutively six semester terins or nine quarter temss of 
enrollment Time spent by the. student enrolled in remedial courses, in­
cluding remedial level &g!.ish as a Second Langu.age courses, shall not 
be included when computing the requirements of this sub-section. The 
BOPS Director may waive this limitation only in cases where students are ' 
enrolled in programs which require more than 70 units, or which require 
prerequisites that would exceed the limitations. · 

(b) has failed to meet the terms, conditions, and follow-up provisions 
of the student educatiOD pl&.11 and/or the BOPS mutual responsibility.cOD­
tract. 
ND'IE: Authority cited: Sections 69648, 69648. 7 and 71020, Education Code. Ref­
erence: Sections 69~9655, Education Code. 

HtsTORY 
I. Repealer and new section filed 9-24-87; operative 10-24-87 (Register 87, No. 

40). For prior histqry, see Register 83, No. 18. · 

§ 56227. Multloultural studln. 
NO'tE: Authority cited: Sections 69648, 69652 and 71020, Educalion Code.Refer­
ence: O.aptaT 2, Article B (commencing with Section 69640) of Part 42, Educa-
tion Code. · . · · · 

HtsTORY . 

l. Repealer filed 9-24-87; operative 10-24-87 (Register 87, No. 40). For prior 
history, see Register 83, No. 18. 

§ 56228. Grandfather Provision • 
Nore Aulhoritycitod: Sections 69648, 69648.7 and 71020,Bducation Code.Ref-
erence: Sections 6964CJ-696SS, Education Code. · 

HISTORY 
I. Amendment filed 4-27-83; effective thinieth day thereafter (Register 83, No. 

18). 
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2. Repealeramlncn11llCClioafilod9-2H7; operative 'D-~ (Rogimu87, No. 
40). . 

3. Repealm:filed 9+94; opcra!ivc I~. Submitted toOALfcrprinting only 
pursuant to Education Code section 70901.S (ROjismr 94, No. 38). 

f 68229 •. Program. ., 
NOT\11 Authority cited: Sc:ctiom 69648, 696S2111d 71020, Education Code. Refer­
ence: Cbaprm 2, Aniclc 8 (commencing with S!'Clion 69640) of Part 42, Bcluca­
tion Code. · 

ffLmllty 
I. ~ filed 9:-24-87;. apcntive 1D-2H7 (Rosiater 87, No. 40). Par prior·. 

bistary, see R<ogiater 83, No. 18. · .. · 

Art1c1e i · Program S1andarc1s 

f 56230. F~ll-Tlme EOPlii"Dl~r. . 
Bach collegei:ec:eiving~S.~.$~ ~ploy !l full-tiJDe J:>OPS di­

rectorto cmctl.y11111Dage iiii(i/oi:.~t8t!iiidailyoperail,O/ilif tl!epro­
grams and s~i~ a{fere4..liiidto mpervise and/or Cixmiliiate_ the itaff . 
assigned to pmoi:ni BOPS activities. Colleges having leils .than full-time 
BOPS c!irectm,; po1d~.s. may C911~e sucp positiDils upon approval of 
tbe ChaDcenor. Tlie almcellor ihilll coiisiilei- tbe nuiii.ber of students 
serve4. the size of tb8 B§~s Sfuff_ ab.Ii buil.gii~ and th~ scape' and level cif . 
services off em wbeil Bpjnoving requeiits fiifless than ~ BOPS 
direck,\r P.9_Siti~: . . '. " . . -- . . -. . ' 
ND1111AulhOrityCil9d:Sectiom69648,69,648,7and11020, Education Code. Ref. 

fies are reliable, valid, and appropriate for students being aleesBed and 
for the pllipOSli of the assessmenL All assessment results which make use 
of standardized scoring shall be eitpl.iiined and interpreted ti> EOPS stil­
dents by cOll!lselors trained in the use and meaning of such assessments. 
AssesBillllllts Shau, at minimum. include: , 

(a) CO\lllleand placement tests in.reading, coinprebensicm, vocabulary, 
writing, and computatiODS. 

(b) diagnostic tests to determine tbe specific academic skill deficien-· 
cies in mis in 'which placement iests indicate that tbe student bas a low 
probabilliY of suciC:ess in degree a.pp&ab1e courses as defined by college 
policies. 

( c) study skill assessment which determines bow well the student is 
eble to take lecture notes, outline writlell maleria.1, use library services, 
and use effective study techniques. · 

(d) support s~jce ~emi:i,eiit .. wh\c;l:i ~onines whBI, ~~~c_es the 
student mayneed.'tO arumd.regiilB,rly md jlarticipite in campus iife'(such 
as the need for r11111Dcial aid, cliild cam, p8rt4iii:ie 'employment, or extra­
cutricular pursuits). 

(e).assessment instruments that !IP',llOt cul\Urally orlinguistically 
biased.-' .· .. -·:· . . . 
NOTE: Aulhorilyclted: Sections69648,69648.7 and 71020,Educalion Code.Ref; . 
erenoo: Sections 6~9655, Education Code. : _ . · Hinoav . ·· · · · 
1. Repealer and new ll:CtiOn filed 9-2H'7; opemiiVo I 0.:24-87 (Register il7, No. 

40). For piior blariiry, 8,;., Rcgiaicr 83~ )110:18. · 

omu:e: Sections 6964!0-69655, Bdnlion Cocle" · 
.. ' ... ·· . .. H~v. " . . . . ·- - . § ~5,. Tai'g~ o,rl;tlgh ~~0~'1 Area. . . . . . 

1. Amendment filed 5-8-Sh affective tliirtiOlli day !Mroafter (Rogia\8i81,'No. NOTE: Awhorityclled: Soct.ions69648,696S:2and71020, BducationCocle.Refer-
19). -- · · · · - · · """"' Chij;tor 2, ArtiCla 8 ccomnlwing with Seclian 69640) of Part 42, Bduca-

:2. Repoalor and now section filed 9-2H7; operative I G"U-S7 (Register 87, No; : · ·lion Code. 
fflsTOay ~· . 

f 68231. Sp8olal Projaota. 
ND'l1!• Aulhority oiled: Sections 69648, 6965:2 &Dd 71020, Bducation Code. Refer­
ence: OuiJ>ior 2; Artlclc 8 (oonunioneing: with Section 69640) of Part 4:2, Bcluca-
lion Code. · . HiSYC;~~;;_• . :;· ·' '\' . 
t. Ra~er rikd g.::u.a?; Opero.tive' t D'-24"87 (Rlogistei' 87, No. 40). 

§ 562;2. ~~treaoh, Orl~n;i~~/and;R~ietration &t:V1~. -. 
Each college teceiVing BOPS fundS shall provide access ser\iices to · 

wentify BOPS eligible students and f aciliiate their emollment in the col-
lege. Access services shall_include·at minimum: . . · · 

(a) outieach md iecruitmeni to increase the number of potential BOPS 
eligible s!Udents who Bnioll at the·college .. 

(b) orieiitation to flllliiliarize BOPS eligible students with: the location 
and functiciii of college and BOPS progmms and services; the college cat­
alog, application, and registratiOll'prqcw, with emphasis Oii academic 
md grading st8nduds, college tmiiliiology (e;g:, grade points, units), 
course add liid drop proceduieil aiid related rules; rmancial Bid applic&· 
lion procedures; and lrBllSfer procedures to four-year institutions. 

(c) registration asil.istancefor.priority emallimmt:pursuant to.SectiOll · 
58108 of this Part. - · · " .. ., .-.· ., ... , · 
No'l'I!: Allthotitycib.ci: Scctiona69648,'6964s~? and 71020, Education Code. Ref­
erence: Sei:lii:m;6964o:.::69655,Edii~ll~f ... ,_,.. ·" '.' ;, · ' 

I. Repealer and new section filed 9-24-87; o\lerllliv'e 1D-:24-87.(Rogister87, No. · 
40). For pri"!' ~"!JIY· aee RcP..~ ~~.)'lo,}_~,_, .. ,, . .. . . 

f 582~3 •. · Stude~t eoribiilt H~-~j;jj'.' · ,, . 
NOll!I Authority cited: Seclions 69648, 69652 and ?1020, Education Code. Refer­
ence: Olaptor 2, Article 8 (commencing with Scclion 69640) of Part 42, B<!uca-
lion Code. · 

Htm>llY _ _ · . . . , 
t. Repealer filed.9-24-87; operative lD-24-8'7 (Rlogisier 87, No.' 40). For prior 

'rultory, .CC Register 83;'No.-18. • ,. · ·. _ · · · · _ · · 
. \· .,. · .• ;ll. . . 

1. ltepoalcr filed 9:-24-87; opera live t ~24-87 (Register 87, No. 40). For prior 
history, -Rcpter ~3, No. 18. . . . 

§ 68238. Counaallng and Advisement. . . .. 
. Each college receiving BOPS funds shall provide cmmseJ4ig,and ad­

visement fo BOPS-.eligible students of at least three contactses!licin,s per 
term for each student as follows: _,. , _ . 

(a) a contact sesliion :which combines i!iterview intei.prete,tion ¢' a,sses­
smentresults to prepare a student educational plan and a mµ\ual Nsponsj­
bility contract specifying wh at:progr&lllS and services the student sha]l re-
ceive and what the student is expected IO accomplish. . 

(b) Bil in-term contact session·to ensure the student is suc~eeding ade­
quately, that programs and·eervices are being provid.ed.effe;tively, and 
to plan changes as may be needed to eilbance student SUC\:llSS. . . 

( c) a term-end or program exit contact session Ip as sell! !be sui;i;ess of 
students in reaching the objectives of that term, the success of the pro­
grams and ~!'!Vices provided ji:i ~ student needs, end to assist &tu"· 
dents'tci ptep'are for the next tei:In of clasBils; or tonlalce future plans if sw-
dents are leaving the BOPS program or the college. · · · · · · 
Nora Aulhorityciled: Sccliona 69648,~9648.7 an~ 71~20,BducaljonCode. ~~f-
crenoo: .Scctiona 69640-69655, Education~- . 

-~.J .. ·'.·.::. --~~-;·- .--.~:~.:~ · .. •· ...... ;~:;· :- .... ::~.t·._·::;~= .: ... ; .- ';:·.;·.' '·:.• .. ";· _': .. 
1. Amendment of subaection (bl filed s-&;;sJ; effecuvc tllirtiOth day~~ 

(Register Bl, No. 19), 
1 

•. , • 

2. New AniC!c 2 h<!adizig iiild amendllient of subacction (c) filed 4,-27-83; effec-
tive thirtieth day tho,.,af\cr (Register 83, No. 18). . 

3. Repealer and new Bcclion filed 9-24-87i operative I C>--24-87 (Regis!C\'~'7 ,J:'lo. 
40). . . '·•·- .. ,. ' ; ... 

;·:1 •. 

§68237. Independent Student Criteria. . -
NOTE: Authority cited: Sections 69648, 69652 and 7.1020, l!ducali.ol) Coda, Refer· 
encc: Sections 69506, 69~, 69fi:41, 696:42 ~d..69650, Bdu!'&~on Code, 

. - . - Hisn111.v .. .· . . -
1 Amendment r~ ~1-8cii ~ffediv~ lliirtieth diy ~ (R,;giitiir so, No . 
'6).-. -, .- _. ·;-•: ~l:'··-~·"._'''.·~---.''.:_i.·'··· ..... 

2. ~e"nil.;u;nt of ~on ti&iciinli iu\d auii~~\iOil (a)('ll filed 4'-:27-83; cffcclive 
thirtioth day thereafter (Register 83, No. I 8). · 

., 230·1 
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3, Repeall!l filed 9-24-87; opentivo lG-24-87 (Rogister 87, Na. 40), 

.A66238. Basic Skllla Instruction and Tutoring Servloea. 
W Colleges receiving BOPS funds shall provide basic skills insttuctian 

Bnd 111toring seivice& to EOPS eligible Sllldeuts who, on the basis of asses­
sments and cOUDseling, need such services to succeed in reaching their 
educational goals. 
NOTE: Autharityciled: Sections 69648, 69648.7 and 71020, Education Codo. Ref­
orerice: Sc:ctions 69640-69655, Bducatlon Cade. 

HisroRY 
1. Amendment of aubaection (d) filed 4-27-83; effecii've 1hirlieth day thereafter 

(Register 83, No. 18). . 
2. Repealmand new aeclionfi!M 9-24-ll7;aperative tG-24-87 (Regisr.er87,No. 

Q. . 

§ 56239. Priority In Serving Students. 
· NOTE: Authoritycir.ed: Sectkma 69648,69652 and71020,Educalion Code. Refer­
ence: Chaptm 2, Article 8 (aommeiic.ing with Section 69640) of Part 42, Bduca­
tiDU Code. 

IDSTORV 
1. Repealer and new aeclion filed 9-24-87; aporalive IG-24-87 (Register 87, No. 

40). For prior hillary, - Register 83, No.18. 

§ 56240. Transfer and Career Employment Servlcea; 
Colleges receiving BOPS funds shall provide a&sistaru:e to EOPS eli­

gible sllldents to transfer to four-year instillltions and/or to find career 
employment in their field of training. Appropriatecollege and EOPS staff 
shall attempt to articulate coursework and support seivices needed by 
EOPS·sllldents with four-year insti111tional staff, particularly four-year 
instinitional staff who are responsible for programs and services that are 

. similar to EOPS, 
"Noli A~ihorltyci;d; secii~'69648~6%4s.7 ~ 7i 020, s.i-;;..\ion~:Re'f •. 
erence: Sc:ctions 69640-69655, Bducation Cade. 

e HISTOn 
.Rspealerand new aecLion filed 9-24-87; operative IG-24-87 (Regiar.er87,No; 
40). For. prior history. - Registm 83, No. 18. . 

§ 56241. Outline. 
ND'Tl!:.A.utharity cited: SectionB 69648, 69652 and 7 I 020, Education ciide. Refor­
ence: Chapter 2, Article 8 (commencing wilh Section 69640) of Part 42, Educa­
tion c;octe. 

HIS'JORY 
I. Repeoler fded 9-24-87: operative IG-24-87 (Regi11er 87, No. 40). For prior 

· history,-Regisr.er83,No. 18. . · , 

f 56243. Deadlines. 
NOTE: Authority ciLed:. Sections 69648, 69652 and 71020, Bduc.e.Lion Code. Refor­
cnoe: Chaptm 2, A<ticle 8 (commencing with Section 69640) of Part 42, Bduca­
tion Code. 

. HISTOllY 
J. ~aler filed 9;-24-87; operative 10-24-87 {RCgiater 87, No. 40). For prior 

h11tory, see RegJsr.er 83, No. 18. . · 

f 56244. Applloatlons. 
NOTE: Authority cir.ed: Sections 69648, 69652 and 71020, Education Code. Refior­

. cnce: Chapr.er 2, Article 8 (commencing wilh Section 69640) of Part 42, Educa­
tion Code. 

HISTORY 
I. Repealer filed 9-24-87; operative IG-24-87 (Regisr.er 87, No. 40). For prior 

history, see Reg.istor 83, No. 18. 

§ 56245. Scope and Appropriateness~ 
NO'J'E: Aulhority cir.ed: Sections 69648, 69652 and 7 I 020, Education Code. Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Par1 42, Educa-
tion Code. . 

HISTORY 
A I. Repealer filed 9-24-87; operative 10-24-87 (Register 87, No. 40). For prior 
- history, see IU>giator 83, No. 18. . 

· § 56246. Melntenanoe of Etfprt. 
NOTE: Authority cited: Section11 69648, 69652 and 71020, Edu cation Code. Refer. 
cnce: Chapter 2, Article 8 (commencing wilh Section 69640) of Part.42, Educa-
tion Code. . 

HISTORY 
I. Repealer filed 9-24-:-87; operative 10-24-87 (Register 87, No. 40). For prior 

history, •ec Regisr.er 83, No. 18 . 

§ 56247. Advisory Committee. 
No'l'I!! Aulharitycir.ed: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Ola.pr.er 2, Miele 8 (commencing with Section 69640) of Part 42, Bduca­
tion Code. 

HJsTORY 
1. Repealer filed 9:-24-87: operative 10-24-87.CRegiater 87, No.'40). For prior 

history, see Registor 83, No. 18. · , 

§ 56248. Evaluation. 
NO'J1!, Authoritycir.ed: Sections69648, 69652 and 71020, Education Code. Refer­
ence: Sections 69640, 69641, 69642, 69649 and 69650, Bducation Code. 

HISTORY 
· I. New aection filed 4-27-83; effective thirtieth day thereafr.er (Register 83, No. 

18). 
2. Repealer filed 9-24-87; operative 10-24-87 (Regialer 87, No. 40), 

0 56250. Effect . 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Bd.C.tion Code. Refer­
ence: Ctapter 2, Article 8 (commencing with Section 69640) of Part 42, Bduca-
tion Code. · 

H1STORY 
1. Rspealer of Article 2 heading and Section 56250 filed 4-27-83; effective thir-

tieth day lheroafw (Regiaier 83, No. 18). 

O 56251. Evaluation by Chancellor. · 
NOTE: Aulhority cited: Sections 69648, 69652 and 71020, Bducallon Code. Refer­
ence: Section• 69640, 69642, 69649, 69650, 69651, 69652 and 69653, Education 
Code. · 

HISTORY , 
1. Amendment filed 4-27-83; effective thirtieth day thereafter (Regisr.er 83; No . 

18) .. _ -- - -·· . .. .... __ .. -· . 
2. Repealer fded 9:-24-87; operalive 1~24-87 (Register 87, Na. 40). 

Article 4. EOPS Financial Aid Standards 

§ 56262. Purpose. . . 
Financial assistance in the fonn of BOPS grants and worlcstudy shall 

be awarded in accordance with the provisions of this Article to BOPS eli­
gible students for the purpose of reducing potenlials111dent foan indebted­
ness, or to reduce urunet financial need. after Pell grants and other state, 
fedeml or institutional financial aid bas been awarded to the student. . 
NOTE: Authority cir.ed: Sections 69648, 69648.7 and 71020, Bducation Code. Ref: 
=nee: Sections 696~9655, Educalion Code. · 

HtSTORY . 
1. Repealer and now sec Lion filed 9:-24-87; operative I 0-24-87 (Register 87, No. 

40). For prior history, see Regisier 83, Na. 18. . 

f 56253. Approved Plan Requ Ired. 
·NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Otapter 2, Article 8 (commencing with Section 69640) of Part 42, Educa­
tion Code. 

HtsTORY 
I. Repealer filed 9-24-87; operative 1~24-87'(Register 87, No. 40). l'or prior 

history, aee Regisr.er 83, No. 18 . 

f 56254. EOPS Grants end Workstudy Awards. 
(a) Grants may be awarded in an amount not to exceed $900 per aca­

demic year, or the amount of a s111dent 's unmet need, whichever is less. 
(b) Workstudy awards shall not exceed $1,800 per academic year, or 

the amount of astudent's unmet need, whichever is less. Contracts with 
private industry may be utilized to place EOPS workstudy students. 

(c) No combination ofEOPS grant and l"orkstudy awards may exceed 
$1,800 or exceed the amount of a student's unmet need, wbichev eris less 
in an academic year. 

(d) EOPS grants shall be disbUrsed to each student equally among 
terms in the college academic year. 
NOTE: Authority cited: Sections 69648, 69648. 7 and 71020. Bducatian Code. Ref­
erence: Sections 696~9655, Education Code. 

HISTORY 
I. Repealer ~d ne.w section filed 9:-24-'87; operative I G-24-87 (Regisr.er 8 7, No._ 

40); For pnor history, - Regisr.er 83, No. 18. . 

a.puOJ,N.,.20-30;7-26-01 405 



'§ 56255 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

f 66255. Priority In Funding. 
N o11!: Aulbority cilcd: Sections 69648, 69652 and 71020,Bducation Code. Refer­
ence: Oiapter 2, Artie la 8 (commencing with Section 69640) of Part 42, Educa­
tion Code. 

HlnoRY 
I.~ filed 9-24-1!7; operative lG-24-87 (Register 87, No. 40). For prior 

history, see Regilter 83, No. 18. 

§ 56256. Award Prooedures. 
(a) Financial aid offices shall award and disbuise EOPS grant and 

worlcstudy funds according to college procedures upon the authorization 
of the BOPS office. 

(b) BOPS offices shall authoriza BOPS grant and worksbldy awards 
such that: 

( 1) Awmds are distributed as evenly as possible between dependent 
and independent Sb!dents. . . 

(2) Priority in awmds is given to dependent or independent Sbldents 
having the lowest family or personal incomes, respectively. · 

(c) BOPS offices may authorize an BOPS grant to reduce packaged 
student employment awards on a case by case basis. 
Nam Aulhorily ciled: Sectiona 69648,69648.7 and 71020, Education Code. Ref­
erence: Sectiona ~SS, Education Code. 

Hisroav 
I. Repealer and new leClionfiled 9-24-37; operative IG-24-87 (Register 87,No. 

40). For prior his1ory, see Register 83, No. I B. 

f 66257. Funding. 
NomAulhorityclled:Sections69648,69652and71020,BdueationCode.R.efer­
ence: Sections 69640, 69648 and 69652, Bducation Code. 

HISTORY ' 
J. Amendment of subsection (b) filed 5-&-111; effective thirtieth day thereafter 

(R.egiaterSl,No.19). · 
2. Amendment of aubsecticn (c) filed 4-27-.'13; effective ·thirtieth day thereafter 

(Register 83, No. 18). 
3. Repealer filed 9-24-.'17; operative 1 G-24-.'17 (Regisler 87, No. 40). For prior 

hiatory, aee Register 83, No. 18. 

§ 56258. Emergency Loans. 
BOPS programs may establish an emergency.loan program for BOPS 

students to meet UDCJtpected or untimely costs for books, college sup­
plies, transportatiOD and housing, subject to the following provisions: 
· (a) loans may not exceed $300 in a single academic year and must be 

repaid within the academic year in which 'the loan was made. 
(b) loan funds shall be held in a sepante account established by the dis­

trict fortbat putpase; collected funds and intenist earned shall becnidited 
to the loan account and all loan funds may be canied over fiscal years for 
the life of tlie loan program. 

(c) the total .aroount held for the loan program may not exceed three 
times the amou.nt originally set aside to establish the program. Amounts 
in excess of thi8 Jiinit. or the total amount held when the program is lllrmi­
nated, shall he returned to the Chancellor. 
NO'IE: Authority ciicd: Sections 69648, 69648.7 and 71020,Bducation Code. Ref. 
enonce: Sectiona 69640-69655, Bducation Code. 

Hlm>RY 
1. Repealar and new section filed 9-24-87; operative IG-24-87 (Regilter 87, 

No.40). For prior history, see Regiater 83, No. 18. 

§ 56259. Effective Program Experlenoa. 

vised by the BOPS Director shall be accauntable to the BOPS Director 
for the services rendered to BOPS sbldents pursuant to the approved 
BOPS program plan. . 
ND'fEI Authority cited: siictiona 69648, 69648. 7 and 71020,Education Code. Ref­
erence: Sections 6964G-6965S, Education Code. 

Hlrn>Rv 
I. New section filed 9-24-87; opcralive I G-24-1!7 (Register 87, No. 40). 

§ 56282. Director Qualltlcatlone. 
(a) The BOPS Director must meet the minimum qualifications for a 

sbldent services adroinistrator as specified in section S 3420 of this part, 
or must possesa a Coromunity College Supervisor Credential. 

(h) In addition, an BOPS Director hired after October 24, 1987, must 
have, within the last four years, two years of experience or the equivalent 

( l) In the management or administratiOD of educatiODal programs, 
community organizatiODs, govemment programs, or private industiy in 
which the applicant dealt predominantly with ethnic minorities or per­
sons handicapped by language, social or ecanomic.disadvantages or, 

(2) As a community college BOPS counselor or BOPS instructor, or 
have comparable experience in wodcing with disadvantaged cliente.le. 

(c) Jn addition, an BOPS direc:tor hired after October 24, 1987, shall 
have completed a minimum of six units of college-level coune worlt pre­
dominantly nilating to ethliic minorities or persons handicapped by edu-
cational, language, or social disadvantages. · 
ND'fEI Authority cited: Sections 69648, 70901(b)(l)(B) and 87356, Education 
Code. Reference: Sectiona 7090l(b)(l)(B), ·87356 and 87357, Education Code. 

HlnoRY . 

1. New aection filed 9-24-87; operative lo-24-.'17 (Register 87, No. 40). 
2. Amendment filed lG-3(µ)() wilh .~ of State by B~ of Oovemon, 

California Community Collc11es; operative 11-30-90 (Rc'1"ter 90, No. ~9). 
Submitted to OAL for prinung only pursuant to Bducauon Code, section 
70901.S(b). . . 

3. Bclitorial comction of printing et?or in aubsOction (a) (Register 91, No. 29). 

f 58264. Counselor Quallflcatlona. 
(a) BOPS "Counselors" are those persons designated by the communi­

ty college to serve as certificated counselors in the BOPS program and 
must possess the Community College Counselor Credential or possess 
a master's degree in counseling, rehabilitation COt111Seling, clinical psy­
chology, counseling psychology, guidance counseling, educational 
counseling, social work, or career developroent, or the equivalent, and 

(h) In addition, BOPS counselors hired after October 24, 1987, shall: 
(1) Have eompleted a minimum of nine semester units. of college 

course woik pnidom.inantly relating to ethnic minorities or persons h an­
dicapped by language, social, or ecODomic disadvantages or, 

(2) Have completed six semester units or lhe equivalent of a co\lege­
\evel counseling practicum or counseling field-work courses in a com­
munity college BOPS program. or in a program dealing ~antly · 
with ethnic minorities or persons handicapped by Ianguage, soc1al, or 
economic disadvantages and, · 
. (c) In additiOD, an BOPS counselor hired after Octobe_r 24, 1987 '.sh~ 
have two years of occupational experience in work relatmg to ethnic nu­
norities or persons handicapped by language, social. or economic disad­
vantages .. 
Ncrra Authority cited: Sections 69648, 69648.7 and 71020,Education Code. Ref. 
erence: Sectioo1 696~9655, Education Code. 

Nara: Authority cited: Sections 69648,69652 and 71020, Education Code. ~er· . 
ence: Cbapter2, Articla (commencing ':'ilh Section 69640) of Part 42, Bducauon . 
Code. 

HlsmRY .. 
1. New sectioo filed 9-24-.'17; operative !G-24-.'17 (Registcr 87, No. 40). 
2. Amendment filed IG-30-90 with Socrel;MY of State by B~ of Governors, 

California Community Colle11es; opcnmve 11-3G-90 (Rel!;18lel' 90, No. 49). 
Submitted to. DAL for printmg only pursuant to Bducauon Code secuon . 
70901.S(b), 

HISTORY 
1. ~ealer filed 9;-24-37; ciperative 10:-24-37 (Regis1er 87, No. 40). For prior 

history, see Reguiler 83, No. 18. · · 

Article 5. Staffing Standards 

§ 56260. Staff. . . 
BOPS shall be provided by certificated director, instructors and coun­

selors and other support staff employed by the governing board of the 
coromunity college district. All staff funded by BOPS who are not super-

Article 6.. Plans and Priorities 

§ 56270. Contract Plan. . · 
(a) Districts wishing to participate in BOPS shall.s~blDlt for. approval 

by lhe Oiancellor a plan which conforms to the provisions of thu chapter 
. for each college within lhe district which intends to conduct en BOPS pro-

llog!ata9l,N01. 26-30; 7-26-91 406 
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gram. A college.plan approved by the Chancellor shall c011sti1llte a COil­

between the district which operates the college and the Cbancellor. 
anges to !he prognuil. plan may bemade only with the prior written ap-

al of the Otancellor. . 
I (b) The Chancellor will notify in writing those districts which submit 

plans on or before the deadline "ilet pursuant tO section· 5627 4 of this part 
withinninety(90)daysofthatdeadlinewhetherthedistrict'splaniscom­
plete and whelhertheplan is approved or disapproved. If the plan is disap­
proved, the Chancellor will notify the district how th·e plan is deficient 
If a district plan is disapproved. the district may resubmit the plan and the 
Cbancellor will approve or disapprove the resubmitted plan wilhin ninety 
(90) days of its receipt 

(c) The Cumcellor's median, minjmnm and maxiurum times for ap­
proving district plans for BOPS, from therei:eipt of the initial plan to fmal 
approvaloftheplan;forfiscal years 1984-85and1985-86 are245 days, 
43 days and 610 days respectively. Th11se tinles may include repeated re­
submissions of plans by some community college districts. The esti­
mated time laps!! from initial receipt tci the first action of approval or dis­
approval is estimated to b11 87 days. 
NOTE: Authority ciLi!d: Seclions 69648, 69648.7 and 71020, Education Code. Rof­
creace: Sections 69640-69655, Education Code.· ' 

Hl.mlRY 
I. Now section filed 9-24-87; operativo 10-24-87 (Regi1ter87,No. 40). For prior 

histor)', 100 Register 83, No. 18. . 
2. Editorial corroctiori of printing error 191toring section heading (Registor91, No. 

~). . . . 

t 66271. Approved Programs and Services. 
NOTE: Authority cited: Sectio11J 69648, 69652 and 71020, Education Code. Rofer­
once: Chapter 2, Artie lo 8 (commencing with Section 69640) of Par! 42, Bduoa­
tion Code. 

. ' HISTORY . Af ·Repealer filed 9-24-ll7; openitive 10-24-87 (Rogiater 87, No. 40). For prior W. history, soe Register 83, No. 18. . 

§ 56272. Outline. · 
Each plan shall address the following: 
(a) .the long-term goals of the EOPS progra~ in supporting the goals 

of the college and the, goals adopted for EOPS by the Board of Governors. 
(b) the objectives of the BOPS program to be attall!ed in the fiscal year 

for wb.ich BOPS funds are allocated. 
(c) the activities to be undertaken to.achieve !he objectives, including 

how the college plans to meet the siandards set forih in Articles 3, 4, and 
5 of-this a.apter. · 

(d) an operating budget which indicates !he planned expenditures of 
BOPS funds, and of other district func!S to be used to fmance OOPS activi­
ties. 

(e) the number of sbldents to be served. 
(f) an evaluation of the results achieved in the prior year of funding. 

Nll'lE, Authority citod: Sections69648, 69648.7 and 71020;BduoationCode. Ref­
eronce: Sections 69640-69655, Bducation Code. 

. HISTORY 
I. Repoalorandnow occti0n fllod 9-24-87;operative 10-24-87 (Rogister87 No. 

40). For prior history, soe Rogisler 83, No. 18. ' 

§ 58274. Deadllnea. 
The Chancellor's Office shall annually establish.a final date for.the 

submission of EOPS plans and shall notify districts of this date and dis­
. tribute the forms for the submission of the plan not less th en 90 days prior 
to that date. Applications end plans received after that date shall be re­
IUmed to the applying district without evaluation or coiisideration. 
NoTE: Authority ciLi!d: Section• 69648, 69648. 7 and 71020, Education Code. Ref­
omico: Sections 69640-69655, Bduoaticm Code. 

- . . HISTORY W' l. New section filed 9-24-87; operative 10-24-87 (Register 87, No. 40). 

§ 56276. Review and Approval of Dlatriot Plane. 
All plans and requests for funding submined on or before the deadline 

shall be reviewed and evaluated by the Cbancelloi. The Chancellor shall 
approve plans for funding in whole or in part. 
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Nern!: Authority cited: SoctiOllJ 69648, 69648.7 and 71020,Education Code. Ref­
nnce: Sections 69640-69655, Education Codo. 

HIS'lllRY .. 
1. Now section filed 9-24-87; operative 10-24-87 (Register 87, No. 40). For prior 
. hialor)', see Registers 83, No. 18 and 81, No. 3. : 

t 56277. Neceaelty of Bubchapter. 
NOTE: Authority citod: Sections 69648, 69652 and 71020, Bd~cation Code. Refer­
enco: Chapter 2, Anic:Jo 8 (commencing with Section 69640) of Part 42• Educa­
tion Code. 

. . Hls1t1R.Y . . 
1. Ropaaler filed 1-16-Bl; effective thirticlh day thereafter (Register 81, No; 3); 

f 56278 •. Program Evaluation by the Chancellor. 
Each college having an approved plan shall participate 1111Dually in en 

evaluation of the effectiveness of the program which shall be conducted 
by the Chancellor. The annual evaluation may include on-&te operatiOll- · 
al reviews, Blldits, and sneasurements of student success in achieving 
!heir educational objectives. · 
NOTE: Authority ciLi!d: Sections 69648, 69648. 7 and 71020, Bducati0n Code. Ref. 
eronce: Sections 69640-69655, Educatimi Codo. 

Hls"ltlRY 
I. Repealer and new =lion filed 9-24-87; operative 10-24-87 (Register 87, No. 

40). Forpriorhistory,seo Register 83, No. 18. · 

§ 56279 .. Accrual Beale. 
Nara: Authority ciLi!d: Sections 69648, 69652 and 71020, Education Code. Refer· 
once: Chapter 2, Anic:le 8 (commencing with SOC1ion 69640) of Part 42, Educa­
tion Code. 

HIS"ltlRY 
I. Ropaaler filed 9-24-87; operative 10-24-87 (Rogilter 87, No. 40). For prior 

history, soe Register 83, No. 18. · · 

§ 56280. Priorities In Serving Student& . 
. Each plan shall incorporate !he priorities of this Section in the order 
presented when serving students from among those who are eligible pur­
suant to Section 56220. The puipose of these priorities is to ensure that 
colleges strive to achieve and mainiain a racial, ethnic, and gender com­
position among income eligible students served whiCh matches the ra-

' cial, ethnic, and gender. composition by income group 'of eighteen years 
end above who reside in !he college service area. 

(a) priority in outreach and recruitment services shall be directed to­
wards correcting the greatest unde:rreprescmlation ·among students 
served. Additional priority among undetrepresented students shall be 
given to serving individuals who are the first in their family iO attend col­
lege. 

(b) priority in serving sbldents enrolled at the college shall be: 
(1) serving continuing OOPS sbldents with !he lowest income. 
(2) serving coritinuingEOPS swdents with the lowest income who are 

transferring from another BOPS program conducted by a community col-
lege. · · 

(3) serving first-time EOPS sbldents with the lowest income. 
NoT!l, Authority cited: Sections 69648, 69648.7 and 71020; Education Code. Ref -
crence: Sections 69640-69655, Education Code. 

. HIS1t1RY·" 

I. Repealorandnew iectionfiled 9-24-87; operative 10-24-87 (Registor87, No. 
. 40). For prior history, soe Rcgiator 83, No. 18. 

§ 56281. Acioountlng Procedures. 
Nore Authority cited: Sectiw 69648, 69652 and 71020, Education Code. Refer­
"."ce: Chapter 2, Article 8 (commencing with Section 69640) of Par! 42, Educ•· 
!Jon Code •. 

H1s1t1RY 
I. Repealer filed 9-24-87; operative 10-24-87 (Register 87, No. 40). For prior 

history, see Register 83, No. 18. 

§ 56282. State Sources. 
NOT!l• Authority cited: Sections 69648, 69652 and 71020, Eduoation Codo. Refer­

. once: Chapter 2, Anicle 8 (commencing with Section 69640) of Par! 42, Educa-
tion Code. . · 

H1s1t1RY 
I. Repealer of Artie la 2 hoading filed 4-27~3; effective thirtieth day thereafter 

(Register 83; No. 18). 
2. Repealer filad 9-24-87; operative 10-2.4-<17 (Register 87, No. 40) .. 

. RoaiJtu 91, Nos. 26-30; 7-26-91 4Q 7 
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§ 66283. Other Souroes, 
Nore Aulhoril)I cited: Sections 69648, 69652 111d 71020, Bducation Code. Refer­
ence: Ciapter 2, Article 8 (commencing with Soction 69640) of Part 42, Bduca­
tion Code. 

HisTol.Y 
I. Repealer filed 9-24--37; operative 10-24-87 (Register 87, No. 40). !'or prior 

history, -Register 83, No. 18. . 

§ 58284. Expendltu1'88. 
Nore Authority cited: Sections 69648, 69652 and 71020, Education Codo. Rofor­
once: Sections 69640, 69641, 69642,.69649, 69650, 69651, 69652 and 69653, 
Education Code. · · 

. HiS'l'ClllY . 
I. Amendnient filed 4-27-S3; effective thirtieth dey lheroafler (Rogiater 83, No. 

I~. . -

2. Repealer filed 9-24--37; operative 10-2'1-87 {Riogiatcr 87, No. 40). 

§ 58285. Direct Expenses. 
Nore Authority cited: Sections 69648, 69652 and 71020, Bducotion Code~ Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Bduca­
ticn Codo. 

HISTOR.Y 
I. Repealer filed 4-27-S3; effective lhinieth dey lhcreafler (Rogilt.or 83, No. 18). 

§ 58286. lnoome Celllng AdJustment. 
Ncrra. Authority cited: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: SectiOlll 69640 and 69648, Education Codi 

. . HISTORY 
I . Repealer and new sec:tion filed 4-27-83; effoctivo lhinieth dey thereafter (Reg-

lst.or 83, No. 18). 
2. Repealer filed 9-24-87; operative 10-24-87 (Rogilt.or 87, No. 40). 

O 68287. lndlraot Expenses. 
Ncrra. Authority cited: Sections 69648, 69652 and 7 l 020, Education Code. Refer­
ence: Chapt.or 2, Article 8 (commencing with Section 69640) of Part 42, Educa­
tion Code. 

HISTORY 
I. Repealer filed 4-27-S3; effective thirtieth dey thereafter (Rogist.or83, No. 18). 

I 68288. Purpoee of lndlraot Expenee Account. 
Non;, Authority cited: SectiOlll 69648, 69652 and 71020, Education Code. Refer­
ence: Chapt.or 2, Article 8 (commencing with'Section 69640) of Pan 42, Bduca­
ticn Code. 

ff I STORY 
I. Repealer filed 9-24--37; operative 10-24-87 (Rogiat.or 87, No. 40). For prior 

hislOiy, see Regiater 83, No; 18. · 

§ 56289. Capital Outlay Expendlturss. 
NOTE: Authority cited: Soctions 69648, 69652 an~ 7 l 020, Education Code. Refer­
ence: Chapter 2, Article 8 (commencing with Section 69640) of Pan 42, Educa-
tion Code. · 

HISTORY 
1. R,opeater fiJ.od 9:-24-87; operative 10-24--37 ~iltcr 87, No. 40). For prior 

hunoiy, see Rcgut.or 83, No. 18. · 

Article 7. Funding and Expenditures 

§ 56290. Income and Expendlture·Accountablllty. 
Districts shell maintain separate accounts formonies provided for, end. 

expended in, support of BOPS activities by specific line item. . 
NOTE: Authority cited: Sections 69648, 69648. 7 and 71020, Bducalion Code. Rd­
eronce: Sectiona 69640-69655, Education Code. 

HISTOR.Y 
I. Amendmenl filed 2-7-80; effective thfrtieth ilay thereafter (Regisler 80, No. 

6). 
2. Renumbering al former Article 3 lO Ar\iclo 5 filed 4-27-83; effective thirtieth 

day theroaftef (Register 83, No. 18). · 
3. Repealer and new section filed 9-24-87; operative 1~24-87 (Rogist.or 87, No. 

40). 

§ 56291. Discretionary Funding. 
NoTE: Authority ci1ed: Sections 69648, 69652 and 71020, Education Code. Refer­
ence: Sectiona 69640, 69651, and 69652, Bduoat.ion Code. 

. Hisioav 
I. Amendment filed 5-8-81; effective thirtieth dey thereafter ""-'•tor Bl, No. 

19~ . . . . ~-
2. Repealer filed 9-24-117; operative 10-24-117 (Regiater 87, Ne. 40). 

§ 68291.1. Dlraot Aid to Students. 
Nom Authori1y cited: Sections 69648, 69652..;,i 71020, Eduoation Code. Refer· 
ence: Secliona 69650 and 69652, Education Code. 

. HlS'JoRV 
J. Amendment filed 5-&-81; effe<:tive thirtieth dey thereafter (Rogist.or 81, No. 

19). 
2. Repealer filed 9-24-87; oporative 10-24-87 (R.egiater 87, No. 40). 

§ 58291.2. Currtoulum Development. 
Nom Authorityclt.od: Secliona69648, 69652 and 71020, BducationCodo. Refer· 
ence: Chaptcr 2, Article 8 (commencing with Section 69640) of Pan 42, &hica· 
lion Code. 

HlstoRY 
l. Repealer filed 9-24-87; operative 10-24-s7 (Regiater 87, No. 40). FOi' prior 

history, aee Rcgilt.or 83, No. 18. 

I 58292. Adjustment to Allooatlona. 
The Chanc:ellor may adjust the ellocation to any college during a fiscal 

year for one or more of the following reasons: 
· (a) to correct over or under allocated amounts in any of the three prior 

fiscal years. 
(b) to correct for over or under utilization of allocated amounts in the 

current fiscal year. . 
NOTE: Authority citcd: Sectioris 69648, 69648. 7 and 71020, Education Code. Rcf­
erenc::: Sections 69640-69655, Education Code. 

fflsTORY 
I. Amendment of subseclion (•) filed 2-7-SO; effectlve thirtieth day thereafter 

(Rogiat.or 80, Ne. 6), 
2. Amendment filed 5-8-81; effective thirtieth dey thereafter (Rogilter 81, No. 
l~ . 

3. Repealer and new section filed 9-24-87: operallve 1~24-87 (Regi11er87, No. 
. 40). 

f 58293. Dlstrtot Fiscal Reaponalblllty and Contribution. 
Districts shall insure that colleges under their jurisdiction conducting 

BOPS programs provide to BOPS students who need them the 'same pro­
grams end services the college offers to all of its credit enrolled studi:nts. 
The district shall fund the cost of such programs and services from re­
sources available to it, except BOPS funds, at a rate per BOPS student that 
is at least equal to the average co&t peutudent served (including BOPS 
students) in these programs and services. Districts accepting BOPS funds 
will be required to pay the salary of the BOPS director at the rate of at least 
50% of salary and benefits for 1987-88 and 100% of salary end benefits 
for 19g8-89 and every year thereafter: · · 
Ncrra: Aulhoritycit.od: Soctions69648,69648.7 and 71020, Bduca~on alde. Ref-
erence: Sections 69640-69655, Education Code. · 

HiS'IORY -
1. Repealer and new section filed 9-24-87; oporatlve I ~24-87 (Register 87, No. 

40). For priorhislOcy, seo Register 83, No. 18. . 

§ 56294. EOPS Supplemental Costs. 
Co\leges shall expend BOPS fund1 only for programs and services 

which are over, above, and in addition to the costs which are the district's 
responsibility as ciefmed in Section 56293. 
Nara: Authority cit.od: Sections 69648, 69648.7 and 71020, Education Code. Ref­
erence: Sections 69640'-69655, Bducation Code. 

HISTORY 
I. New section filed 4-27-S3; effoctlve thirtielh day thereafter (Registcr 83, No. 
I~ . . 

2. Repealer and new section filed 9-24-87; opera live I 0-24-87 (Regilier 87. No. 
. 40). 

§ 56295. Expenditures Allowed. 
(a) Colleges may expend BOPS funds to ~t the BOPS supplemental 

costs as defuied in Section 56294 for personnel and other expenses ap­
proved in the BOPS annual plan. Expenditures for other expense& in ob­
ject categories 4000-6000 (except for BOPS financial aid) in the Budget 
and Accounting Manual shall not exceed 10% of the BOPS allocation or 
$50,000, whichever is less. · · 
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(b) Requests to purchase computer hardware and/or software shall be 
approved by the district superinrendent/presichmt prior to transmittal for 

A.i>Proval by the Chancellor. · . · 
9"0'IE! Authority cited: Sections 69648, 69648. 7 and 7 I 020, Education Code. Ref-

. eren=. Sections 6~96.55, EduCalion Code. 
fhsnmy 

1. N- section filed 9-24-87; open1tive 10-:24-87 (Regiater 87, No. 40).· 

f 58298. Expenditures Not Allowed. 
BOPS limds shall not be expended for the following: 
(a) college administrative suppott costs (e.g., staff of the business of-

fice, bookstore, reproduction, staff at the dean salary level and above). 
(b) indirect costs (e.g., beat. lights, power, janitorial service). 
(c) political or professional llBBociatian dues and/or cantn"butians. 
(d) costs of fumiture (chairs, desks, coat hangers, etc.) 

[Tho next page is 367.) 
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(e) costs of construction, remodeling, renovation, or vehicles. 
(f) travel costs other than travef costs of BOPS staff and Sllldents for 

BOPS activities or functions. 
Except for itams (a) through (c) above, waivers may be approved by 

lbe Chancellor on a case-by-case basis. 
Nore Authority cited: Secli011169648,69648.7 and 71020,Education~. Ref. 
'erence: Sections 696~9655, Education Coda. 

HlmlR.Y 
1. New aection filed 9-24-87; opcmlin 10-24-87 (Register 87, No. 40). 

t 56354. Programa Operated Pursuant to Education Code 
Section 78440. · 

Nore Aulhcrily ciled: Sections 71020, 76300, 78405 and 78440, Education e 
Code. Reference: SectiOlll 78403, 78405 and 78440, Bducation Code, 

HISTORY I 

I. Amendmoru of subsection (b) filed ll-IS-79; effoctive thirtieth day thereafter 
(Regisler 79, No. 46). 

2. Amendment filed 4-27-83; offcc:tivo thirtieth day thereafter (Register 83, No. 
18). 

3. Repealerf'ded 3-~8: opcmtivo 4-28-88 (Rogimcr 88, No. 16). 

f 56297 .. Speolal ProJeo19 and Incentives. f 56356. Programa Operated Pursuant to Education Code 
(a) The Ciancellor may allocate funds for recommended special proj- Seotlon 78012. 

ects which seek to benefit lbe staiewide, nigional, or local conduct of . Nore Authority ciltid: Scctiona 71020, 76300 and 78405, Bducation Code. Refer. 
BOPS programs, provided lbat no special project duplicates colloge or once: Scctiona 78012 and 78405, Bducation Code. 
BOPS activities. H1sroaY · 

(b) Special projects iiball he recommended by the advisor)! committee I. Amondmontfiled 11-15-79; effective thirtieth day thereafter (Regjsler79, No. 

ed 
~ 

establish pursuant to Section 69643 of the Education Code. · 2, Amendment filed 4-27-83: offectivo lhinioth day thmatter (Register 83, No. 
(c) Fmuling for special projects shall consist of amounts setaside for 18). 

this purpose in lbe Govemor's Budget. The Ciancellor may mfuect 3. Repealer filed 3-29-aS: operative 4-28-88 (Register 88, No. 16). 
funds released pumiant to Section 56292 to fund additional special proj-
ects. . § 56358. Programs Operated Pursuant to Education Code 

( d) Colleges which demonstrate outstanding effectiveness based upon Seotlon 78800 at seq. 
evaluationsconductedpursuanttoSecti01156278ofthisCliaptershallre- Nore Authority cited: Sections 71020, 76300, Education Code. Reference: 
ceive priority cons idem.lion for use of special mnject funds or other funds Chapter 797 • Scatule8 of 1979. 

r·-, . HISTORY 
which may be released pursuant to Section 56292. 1. Repealer filed ll-15-79: effective thirtieth day thereaftar (Regjslel' 79, No. 
NOTE: Authoritycillld: Soctiom 69648, 69648.7 and 71020, Education Code. Ref- 46). · 
orencc: SoctiOlll 69640-:69655, Education Cede. 

HtSTOKY f 56360. Programs Operated Pursuant to Education Code 
I. New aeclion filed 9-24-87: operative 10-24-87 (Regjster87, No. 40). Section 78600 at Seq. 

f 58298. EOPS Flnenolal Aid Restriction. 
lneacbfiscalyearthecolleges~hljllexpendforEOPSgr8ntsandwork­

study an amount equal to that ex.Peiided in the prior fiscal year, unless 
waived by the Chancellor, for the following reasons: 

(a) to establish a book service program. 
(b) the college &llocation was corrected pursuant to Section 56292. 
(c) to meet the requirements of. ArtlCle 3. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020, Education Code. Ref· 
eronco: Sectiona 69640-69655, Education Code. 

HISTORY 
t. New aection filed 9-24-87; operative 10-24-87 (Register 87, No. 40). 

Subchapter 3. Educational Programs and 
· Services for Students with Learning 

Dlsabllltles 

§ 563.50. Purpoee. 
Nara Aulhoril)' cited: Section 71020, Education Code. Reference: Sections 
71023, 78012, 78440, 78441, 78442 and 78600, Education Code. 

H1S10RY . 

t. New Olaptor 3 (Sections 56350-56360, not consecutive) filed 5-9-78; effec: 
live thittioth day lhoreafler (Register 78, No. 19). Fer prior hi•tory, see Regis· 
ten 72, No. 44 and 76, No. 51. 

2. Amendment filod 4-27-83; effective thirtieth day !hereafter (Register 83, No. 
18). 

3. Repealer filed 3-29-88; operative 4-28-88 (Register 88, No. 16). 

i 56352. Definltlona. 
Nara Aulhoril)' citod: Sections 71020, 76300 and 78405, Education Cede. Refer­
ence: Sections 71023, 76320, 78012, 78405 and 78440, Education Cede. 

· Hinoav 
I. Amend.men! filed 11-15-79; effective thirtieth day lhereafler (Regiiller 79, No. 

\. 46). 
l. Aniendmenl filed 4-27-83; effective thirtieth day thereafter (Regisier 83, No. 

18). 
3. Repealer filed 3-29-88; operative 4-28-88 (Register 88, No. 16). 

NO'!I!: Authority cited: Sections 71020, 76300, Education Code. Reference: 
Chapter 797, S1atu1es of 1979. ' 

HIS10RY 

1. ~""' r.led_ 11-1s..19;.•ffcctive thirtio1h day: thereafter (Regii1er 79, Ne 

Subchapter 4. The·Communlty College 
Real Estate Education Endowment Fund 

§ 56600. Purpoa9. 
The purpose of this chapter is to provide for the advancement of real 

estate education through the Real Estale Education Scholarship Program 
and the Real Estate Education Special P.rojects Program and to provide 
for the administration of those ~grams. 
ND'I1!: Authori1y cited: Sections 66700 and 70901, Bducation Code. Reference: 
Sections 10450.6 and 10451.5, Buaine"" and Profcslions Code. 

HlsroRY 
l. New chapter 4 (secliOlll 56600-56628. not consecutive) filed I 0-30-75; effec­

tive \hinieth day theteafter (Regisler 75, No. 44). 
2. Amendment of section and NOlll liled 11-4-77; effective thinieth day lhereaf­

ler (Regialer 77, No. 45). 
3. Repealer of chapter 4 (subchapcan I.and 2, sections 56600-56628, not consec­

utive) and_ now chapter 4 (aoctions 56600-56617, no! consecutive) filed 
4-27-83: effective thirliolh day thereafter (Register 83, No. 18). 

4. Amendment of section and NOTE filed 2-4-93: operative 3-6-93 (Register 93, 
No.6). 

§ 56602. Chanoellor'e Community College Real Eetete 
Education Endowment Fund Advisory 
Committee. 

The number of indi~iduals on the Advisory Committee sball be deter­
mined by the Real Estate Commissioner and the Chancellor. The Chan­
cellor shall appoint the Advisory Committee. 

Membetllbip an the Advisory Committee shall include equalrepres~ 
talion froi;i the~ e8tate licensees an~ <?'lifomia community colle~,W' 
with cons1c1etauon of geography, etbnic1ty and gender; the Real Esu. 
Commissi011er and the Ciancellor or their authoriz.edreprosentative: and 
such additionai representation as the Chancellor and Real Estate Com· 
missioner deem appropriate. 
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Overview 

EOPS· Implementing Guidelines 
For Title 5 Regulations 

This document includes chapter 2.5 of Title 5, Regulations for EOPS, enacted in October 
of 1987 and the text of Implementing Guidelines including information c6nceming the 
documentation requirements for the Regulations developed by Chancellor's Office EOPS 
Staff. 

For the purpose of organization, Title 5 text will be BOLD & ITALIC. This will be · . 

. followed--=tion entitled "-·" and a policy section 
entitled " . EllJ". 

The EOPS Title 5 Implementing Guidelines represent the consensus of the Chancellor's 
Office EOPS staff regarding interpretation of the current regulations with input from the 
EOPS programs statewide. The Guidelines are designed to provide direction and 
technical assistance in administering EOPS Programs. Keep in mind when using the 

·guidelines that there are sections that overlap and need to be reference to have a full 
understanding of the program and requirements. 

It is important to note that these Implementing Guidelines are not regulations. They 
represent the Chancellor's Office policies, and college staff are encouraged to utilize the 
guidelines in the administration of EOPS program activities. It is the responsibility of the 
Chancellor's Office to provide· leadership and direction fo EOPS college staff, and it is the 
responsibility of the individual colleges to establish local programs, policies and 
procedures in accordance with the requirements of these policies and other relevant 
statutes and state regulations·. 

College staff should also be aware that the Implementing Guidelines are subject to change 
as regulations and/or as interpretations change. Copies of any changes will be distributed 
to the colleges by the Chancellor's Office. 

Additional copies of the EOPS Implementing Guidelines may be obtain~ by writing to: 
California Community Colleges 
Chancellor's Office, EOPS Unit 

1102 "Q" Street, Third Floor 
Sacramento, California 95814-6511 

Or by accessing the Chancellor's Office website at www.cccco.edu 
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TITLE 5 REGULATIONS 
CALIFORNIA COMMUNITY COLLEGES 

(REGISTER 81, NO. 19-5-9-81) 

CHAPTER 2.5 E 0 P S 

Article I. General Provisions and Requirements 
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56200. Implementation 

This chapter implements, and should be read in conjunction with, Chapter 2, Article 8 
(commencing with Section 69640), Part 42, Division 5, of the Education Code. The 
definitions in this article apply to the requiremenJs of this chapter. 

NOTE: Authority cited: Sections 69648, 69648.7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code • 

··~·'"".111\11. n; ' ' 
-........... 

This section is a reference to Education Code Section 69640, the foundation for Title 5, Chapter 2.5 
requirements. 
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• 5620L Waiver 

The Chancellor is auJhorized to wai11e any part or all of Articles 3 and 5. Waiver 
requests must be submitted to the ChanceHor in writing by the district 
superintendent/chancellor setting forth in detail the reasons for the request and the 
resulting problems cawed if the request is denied. 

NOTE: Authority ciJed: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 EducaJion Code. 

This section gives colleges the opportunity to request a 'waiver pertaining to the minimum standards set 
forth in Article 3, Program Standards, and Article 5, Staffing Standards: Waivers are granted for a one­
year period. All waivers will be valid through the end of the academic year in which they are granted. 
For specific waiver criteria, please review the appropriate section of interest. 

If you cannot meet any or all of the minimum program standards requirements in Article 3, or the 
staffing standards outlined in Article 5, YOU MuST SUBMIT A WAIVER REQUEST. If you do not 
submit a formal waiver request, your college's EOPS Program will be held accountable for providing all 
of Articles 3, and staffing standards in Article 5. All waiver requests inust be submitted in writing 
setting forth in detail thereasons for the request and the resulting problems caused if the request is . 
denied. (Reference: Waiver criteria document by consultation). 
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56202. Full-Time Student. 

"Full-time student" means ·a student who during a regular semester or quarter is 
enrolled in a minimum of 12 units or the equivalent in community college course& 
Full-time student/or a summer or inter-session shall be def med by the college districL 

NOTE: Authority cited: Sections 69648, 69648.,7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. · 

This section defines the tenn "Full-time Student" and takes into consideration both semester and quarter 
colleges. At least 90% of those students accepted into the EOPS Program at your college must be 
enrolled in a minimum of 12 units or the equivalent, at the time of acceptance. Equivalent is interpreted 
to include certain vocational programs, such as nursing, cosmetology, and some court recording 
programs, etc. EOPS may consider as full-time any course work, or combination of course work and lab 
time that the college considers full-time. Summer "Full-time equivalent" may .also be defined by local 
policy, i.e., whatever your college has declared to be full-time equivalent may also be used by EOPS. 
Example: colleges may define 4 summer units as "full-time," while others use 6 units. EOPS programs 
should provide reasonable accommodations and allow program admittance for a disabled student whose 

· disability prevents or limits full-time enrollment. For additional information on disabled students who 
· are less than full-time and requfre accommodation, refer to the documentation section on page 5. 

Verification of "Full-Time student enrollment" should be placed in each student's file (hard copy or · 
electronic) in th.e form of enrollment sheets or transcripts. Chancellor's Office staff will accept whatever 
resource document that is compatible with campus procedures and meets the verification requirement. 
However, the document should represent an official college document verifiable at the Admissions and 
Records Office or the computer system the college maintains. Student documentation may be in hard 
copy or electronic form. 

For those colleges on· a quarter system, EOPS students must enroll in at least§. units to be considered 
enrolled three-quarter time (equivalent to 9-ll.5 units for semester unit students). For reporting purposes, 
colleges with BOPS Programs will have to identify their program as a quarter system program so that 
students' reports in§. units will not be deleted from MIS Student Data Reports by the Chancellor's 
Office. 
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9-ie documentation for those disabled students whose education plan limits full-time enrollment, 
should include: a description of the disability, the limiting effects of the disability which prevents or 

· limits full-time enrollment, and verification of the disability by an appropriate certificated campus 
professional. Both the Education plan and information should be coordinated with the Disabled Student 
Services Office. In general, disabled students should be referred to the EOPS Office after they have 
received special assistance from the Disabled Student Services Office. Disability documentation does 
ncit have to be in the EOPS Office. However, documentation should be made available to the · 
Chancellor's Office staff upon request and maintained somewhere on campus. The recommended 
academic fulltime equivalent based on disability should be stated on the student's Educational Plan. 
Disabled students who qualify for the EOPS Program who are Jess than full-time are not considered as 
part of the 10% limit. 

245 508 



56204. Students Served. 

For purposes of allocating EOPS funds, conducting audilli and evaluations, an EOPS 
studenl served is a person for whom, at minimum, the EOPS Program hm; · 

documenJation in the studenl'sjile of an EOPS application, Educational Plan, and 
Mutual Responsibility Contnzct developed pursuant to Section 56222 (c). 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

A student does not have to receive EOPS direct aid to be counted as "served." However, the student's 
file must contain the required documents. In addition, to be counted as "served", the student must attend 
at least one class during the term. Enrollment does not necessarily equate to actual attendance. If the 
student receives an EOPS service, such as a book voucher, but does not attend any classes, that student 
cannot be counted as "served" for that term. 

Each program must have an EOPS application. The information contained in the application should 
assist with the eligibility determination. 

In general. an Educational Plan addresses specific needs of educati.onally disadvantaged students and is 
one of the basic foundations of over-and-above services offered by the EOPS program. The 
comprehensive educational plan is important to the EOPS/CARE students and should include a long­
term sequence ofcourses to be taken and a specific timeframe for their completion. It is not just a list of 
standard course requirement. To be optimally beneficial to EOPS students, the Educational Plan 
should include a sequenced multi-term road map of all courses agreed upon by both the student 
and counselor necessary to meet the student's educational needs and goals. 

The plan should offer students a visual timeline of required coursework needed to complete their 
individualized educational goals, including certificate, associate degree, transfer objective, or a 
combination of any of the above. The EOPS Educational Plan must be developed/monitored from 
term-to-term with a trained and certificated counselor as needed, in response to student 
accomplishments, achievements, and challenges. However, a student's Educational Plan may be 
completed in the Counseling Center, Disabled Student Services Office or elsewhere on campus; a copy 
must be maintained in the EOPS Office. 

As a start, a two or three semester Educational Plan might be appropriate for students who are undecided 
about their educational goals. However, it is expected that after a maximum of two semesters, and with 
the assistance of certificated counselors and resources available on campus, the student should be able to 

identify their educational goals. The number of semesters that the plan will require will vary depending 
on the student's (1) educational needs and goals; (2) the student's progre8s toward obtaining their 
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aducational goals: and (3) the number of degree applicable units that the student completed priqr to 
9'irolling in the program. 

The Mutual Responsibility Contract is a binding document in which both parties, the EOPS program and 
the student, must agree to the terms and conditions of the contract. The intent of the Mutual 
Responsibility Contract is to demonstrate the intended level of involvement and commitment of both 
parties toward the achievement of the student's educational goal. The Mutual Responsibility Contract 
specifies what services the student may receive and the roles, responsibilities, and expectations of both 

. parties. 

(a) The EOPS student agrees to meet with a counselor to establish an educational goal and to 
develop an Education Plan. . 

(b) The EOPS student agrees to adhere to the Education Plan and the Mutual Responsibility 
Contract. 

(c) The student agrees to make academic progress toward an education goal. 
(d) The stu.dent agrees to meet with EOPS staff, e.g., the EOPS Counselor, the Director, or peer 

advisors in order to comply with the program standard of at least three (3) counseling and/or 
advisement sessions per term. 

(e) . The student agrees to provide income documentation as required by local financial aid 
verification policy, within two (2) months of acceptance into the EOPS Program if the student is 
to receive an EOPS grant or workstudy. 

A (f) The EOPS program agrees to provide support services to assist the EOPS students in meeting 
• their educational goals (i.e. counseling, tutoring, priority registration, books, orientation, 

transportation, meal, referral, transfer assistance). 
(g) The Mutual Responsibility Contract should include a date of acceptance into the EOPS Program 

. and a place for both EOPS staff and student to sign. 

Unfortunately, students targeted through early outreach functions who are not enrolled in college, or fail 
to complete the minimum documents required in this section, may NOT be counted as served. Also, 
students who completed the necessary documentation, and may have received additional services (i.e. 
orientation, book vouchers) but fail to attend af least one class during the term, cannot he counted as 
"served." 

A student who was initially accepted into the EOPS program and subsequently disqualified during 
verification and/or re-evaluation of their application, and therefore ineligible for EOPS, cannot be 
counted as ·"served." 

.~'"'"'~-·· ... . ' 
••• 111 ••• 

For purposes of verifying a student as "served," the appropriate documentation must be available in each 
student's EOPS file. The documentation should be signed by the appropriate college personnel, (e.g., e EQPS Director, EOPS Counselor) .along with the signature of the student served. 
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56206. EOPS Information. 

Tiu! Chancellor shall require districts receiving EOPS funds to idenJify students served 
and the level and type of programs and services each student received. 

NOTE: Authority cited: Sections 69648, 6964& 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

-
This section sets forth basic requirements for each college's responsibility to provide the Chancellor's 
Office with program data for annual and periodic program evaluation to demonstrate statewide progress 
and the need for state funds. 

, .. -·. 

248 511 



56208. Advisory Committee. 

Each EOPS program shall have an Advisory Committee appointed by the presidenl of 
the college upon recommendation of the EOPS Director. TM purpose of the advisory 
commiitee is to assist the college in develaping and maintaining ejf ective extended 
opportuniJj programs and services. The tenn of each committee member shall be for 
two years, July of the year of appoinJment to June 30 of the second sUc:ceeding year. 
Members may serve more than one tenn. The committee shall consist of no fewer 
members than the members of the local Board of Trustees. Members shall serve 
Without compensation. Members may be reimbursed/or necessary expenses incurred 
in peifonning their duties. The Advisory Committee should include representation 
from college personnel, EOPS students, local or feeder high schools, community and 
business sector, and four-year colleges where possible. TM Advisory Committee shall 
meet at least once during each academic year. 

NOTE: Authority cited: Sections 69648, 69648.7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

In order to operate effectively and in the best interest of the EOPS Program, the advisory committee 
should be representative of the people with whom EOPS staff and students are in contact on a regular 
basis. Regulations require that the committee meet atleast once each academic year. To be effective, 
we recommend that the committee meet twice or more during that time. Travel costs incurred by an 
advisory committee·rnember related to their function as a committee member may be paid for out of 
EOPS funds. 

Advisory committee meeting minutes are recommended. It is in your best interest to maintain minutes 
of committee meetings, as a means to measure actual committee activities and effectiveness. Minutes 
may be utilized to verify that the committee met at least orice during the academic year. Colleges are no 
longer required on an annual basis to submit minutes from their advisory committee meeting or to 
provide a list identifying each member of the CQmmittee and their affiliations; however, such . ' 

information should be available for on-site program reviews. 
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56210. Comparable Level of Services. 

Beginning wilh the 1987·88 academic year and every year thereafter, the college shall 
maintain the same dollar level of services supported wilh rum-EOPS funds as the 
average reported in its fuuz/ budget report in the previous three academic years. At a 
minimum, this amount shall equal the three year average or 15% of the average EOPS 
allocalion to that college for the same three base years, whichever is greater. The 
Chancellor may appro\le reductions in the required amount if enrollmentll in the EOPS 
program decline. 

NOTE: Authority ciled: Sections 69648, 6964& 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

The Chancellor's Office defines District Contribution as general and vocational education fund 
expenditures for personnel, discretionary items and financial support that are "above, beyond and in 
addition to"· general services or functions which benefit the college's EOPS Program. Any service or A 
function that is considered district contribution must be included in and approved as part of your -
program plan and also reported in your Al Budget Report. In addition, college staff functions that are 

· considered district contribution must be "above, beyond and in addition to" general campus functions 
and those EOPS functions must be either directly supervised by the EOPS Director or accountable to the 
EOPS Director. More specifically, a formal reporting relationship must exist between any staff 
providing a district contribution function to the EOPS program and the EOPS Director. 

District contribution will be calculated by averaging the amount of non-EOPS funds utilized in salaries 
and benefits of BOPS supportive staff, along with contributions toward discretionary costs incurred in 
the operation of the program for the past three academic years. District funds provided.as direct aid to 
EOPS students in the fonn of either -grants, Joans, or work-study are not included in calculations of 
district contributions. The reason for this is thatthese funds are available to all financially needy 
students and are not specifically earmarked for EOPS students. District contributions should not include 

· · either college administrative support costs as defined in Section 56296 or indirect costs, e.g., heat, lights, 
power, janitorial service, phone equipment. 

When the Chancellor's Office has determined the amount of the minimum obligation toward district 
contribution, the college will be notified in writing. If, after calculating the college's funding obligation 
based on the procedures in this section, the obligation is found to be less than the EOPS Director's salary 
and benefits, the district will still be required to pay the director's full salary and benefits. 
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Article 2. Student Eligibility and Responsibility 

v 
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56220. Eligibilitv for Programs and Services. 

To receive programs and services authorized by this chapter, a student must: 

(a) 

(b) 

(c) 

(d) 

(e) 

be a resident of California pursuant to the provisions of Part 41 
commencing with Section 68000 of the Education Code. 
be enrolled full-time when accepted into. the EOPS Program. The 
EOPS Director may authorize up to l09h of EOPS students accepted 
to be enrolled for 9 units. · 
not have completed more than 70 units of degree applicable crediJ 
coune work in any combination of post secondary higher education 
instilutions. 
qualify to receive a Board of Govemors Grant pursuant to Section 
58620 (I) or (2). · 
be educationally disadvantaged as determined by the EOPS Director 
or designee. In making that determination, the EOPS Director slillll 
consider one or more ofthefollowingfactors: 

(1) not quallfred at the college of attendance for enrollment into 
the minimum level English or mathemaJics course that is 
applicable to the associate degree. 

(2) not have graduated from high school or obtained the 
General Education Diploma (G.E.D). 

(3) graduated from high schaol wiJh a grade point average 
below 2.50 on a 4.00 scale. 

(4) been previously enrolled in. remedial education. 
(5) . other factors set forth in the district's plan submitted to the 

Chancellor pursuant to Section 56270 of this part. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

(a) California residence requirements include the following: 

Section 68017 of the California Education Code requires a student to have established residence "in the 
state for more than one year immediately preceding the residence detennination date." Although both 
the Board of Governors Grant application (BOGG) and the FAFSA application include a statement 
designed to certify state residency, it should not conflict with the residence status determined by the 
Admissions and Records Office. 

Verification of state residency for BOPS applicants is determined by Admissions and Records where 
documentation is on file. If the student is required to pay out of state tuition for the current term, he or 
she is not a California resident and not eligible for the EOP.S Program. If a student has been determined 
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be a California resident and the Admissions and Records Office at a later date changes his/her 
sidency status, that student is no longer eligible for EOPS, nor counted as "served". 

(b)' Full-time enrollment requirements, (see Section 56202 "Full-Time student") also includes the 
following: · 

When determining a student's enrollment status, all units are counted, e.g., if a student enrolls in 3 units 
of remedial education, 3 units of ESL, and 6 units of degree applicable course work, the student is 
considered full-time (12 units). A student who is accepted into the program in the appropriate number of 
units (12 or more for full-time, and 9-11.5 for part-time), and who then drops below 9 units may still 
receive services and may be counted as an eligible EOPS student for reporting purposes. EOPS students 
may drop to 6 units, and continue to receive EOPS and/or other financial aid, in keeping with the 
policies of the financial aid office. In addition, if the student is on financial aid probation, and that 
policy differs from college academic probation, the student may continue to receive EOPS grant funds as 
deemed appropriate by the EOPS Director. 

-A student's enrollment status should be determined at the time he/she is accepted into the program, and 
may not be changed within the same reporting year. The number of eligible students accepted into the 
program enrolled part-time (9-11.5 units) may not exceed 10% of the program's total eligible population 
that same year. For example, if a student is admitted into the program when enrolled in 9-11.5 units, that 
student's status may not be changed to full-time for reporting purposes for that year, even if he/she. 
subsequently enrolled in 12 or more units that same year; Similarly, students who are accepted into the 
program as full-time, but who subsequently enroll in less than 12 units within the same year should be 
reported as full"time for that year. REMEMBER: Students must continue to adhere to their Educational 
Plans. and any program changes must be approved by an EOPS counselor. 

-
(c) not have completed more than 70 degree applicable units includes the following requirements: 

A student may not be accepted into the EOPS Program if they have completed more than 70-degree 
applicable college units. All degree applicable credit units earned at any college, including units earned 
during summer sessions, must be counted toward the 70-unit limit. In addition, students who have been 
issued a foreign degree are.not to be considered EOPS eligible, unless the community college does not 
accept any or all of that degree as equivalent to college credit. If the college of attendance accepts the 

A units in question toward the completion of any degree requirements offered, then those design.ated units 
W must be included in computation of units toward the 70 unit restriction for EOPS eligibility. More 

specifically, the term "degree applicable" does not include basic skills, remedial ESL courses unless 
those courses can be utilized toward meeting any degree unit requirements. Also, this sub-section 
defines any and all degree applicable units to include those units completed, even when a student 
changes his/her major or educational goal. Remember, it is the unit restriction which prohibits 
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acceptance into the program, which is different than the limit of 70 units after acceptance into the 
program. 

The program may have a policy limiting the number of units completed to less than 70 for eligibility 
purposes, but not one for allowing more. A written policy may be appropriate and included as part of 
your EOPS consumer information. 

Transcripts maintained and received by the college Admissions and Records Office should be utilized to 
verify the number of degree applicable units at the time of acceptance into the EOPS Program. The 
Chancellor's Office staff will accept the designation of units determined by the college's authorized 
policy of evaluation for degree level course work. The college catalog should assist EOPS staff in 
determining degree applicable units; however, please refer any question you may have to your college 
staff person assigned to course evaluation or articulation functions. -

-
(d) qualify for a Board of Governors Grant (BOGG) under Method A or B: 

There are two different ways an EOPS applicant may be determined eligible using Board of Governors 
Grant (BOGG) criteria: 

I Method A I 
A student is eligible if, at the time of enrollment, he or she receives public assistance and specifically is: 

I. A recipient of benefits under the TANF or CalWORKs program (formally the AFDC program); 
or 

2. A recipient of benefits under the Supplemental Security Income (SSI) program or SSP; or 
3. A recipient of benefits under the General Assistance program (GA). 

Method A: Documentation verifying the receipt of public assistance benefits must be provided as 
required by your local college policy concerning the BOGG-Program. However, acceptable 
documentation may include but not be limited to the following: 

T ANF or SSI recipients may provide: 
+ Medi-Cal Card with the appropriate agency code, indicating service for T ANF or SSI, issued 

in the student's name (or the parent's name) for the same month in which the BOGG-or EOPS 
application is filed or one calendar month before; or · 

• TANF or SSI Warrant or check issued in the student's name (or the parent's name) for the 
same month in which the EOPS or BOGG-application is filed or one calendar month before; 

or 

---
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+ Agency Certification or Untaxed Income Verification Form. This form may be obtained 
from the Financial Aid office and must be completed by the Welfare Office/Social Services 
or Social Security Office. 

General Assistance recipients may provide: 
+ Agency Certification or Untaxed Income Verification Form. This form may be obtairied 

from the Financial Aid Office, and must be completed by the Welfare Office or Social 
Services. · 

+ (Please note that it is possible to use other documentation that is agreed upon between your 
community college/district and the local County Social Services or Welfare Office. Ask the . 
Financial Aid Office for details.) 

I MethodB 
A student is eligible if he or she is: 

1.A single and independent student having no other dependentS and whose total income in the prior 
year was equal to or less than 150% of the US Department of Health a~d Human Services 
Poverty GUidelines for a family of one; or 

2. A married, independent s.tudent having no dependents other than a spouse, whose total income 
of both student and spouse in the prior year was equal to.or less of two; or 

3. A student who is depend~nt, married or a single head of household, in a family having a total 
income in the prior year of equal to or less than 150% of the US Department of Health and 

A. Human Services Poverty Guidelines for a family of that size, not including the student's 
W income, but including the student in the family size; or 

4. A student is determined to have a zero EFC. 

The following chart includes the income standards for 2001•02. Please reference the Board of 
Governors Fee Waiver Program Manual for updated.information or contact your Financial Aid 
Office. 

2001-02 Income Standards 
Familv Size 2000 Income 

1 ' $12525 
2. $16875 
3 $21225 
4 $25575 
5 $29925 
6 $34275 
7 $38625 
8 $42975 

each additional family member $4350 

. There are allowances for the use of "professional judgment" in determining the dependency status of 
A EOPS applicants. To determine eligibility for EOPS the dependency status of a student may be based on 
Wthe use of professional judgment as determined by the Financial Aid Office at the college. Please note 

· that professional judgment cannot be used for income. 
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Documentation required to verify taxable and/or untaxed income must be provided in accordance with 
the Financial Aid Office policy of the college of attendance. Financial Aid procedures generally require 
the verification of income based upon the 1040 Federal Tax Form or the Certification of Non-Filing of 
Taxes through Income Certification or Untaxed Income Verification fonns. Students accepted in the 
BOPS Program are given two (2) months to obtain this information and/or documentation and provide it 
to the Financial Aid office. BOPS staff should not collect income documentation This is the · 
responsibility of the Financial Aid office staff. 

After a student receives a BOGG and the student's fees are waived, the EOPS Office should assistthe 
student in their responsibility for having the minimum documentation required by your respective 
campus policy for financial aid income verification to be on file on campus after the two month grace 
period. If the Financial Aid Office requires no more than self-certification, the self-certification will be 
sufficient for EOPS. The FAFSA application should be on file in the Financial Aid Office for students 
receiving Part C funds. If, for some reason a student has a completed financial aid file and meets BOGG 
eligibility criteria for Method A or B, the information in the file in the Financial Aid office may be used 
in lieu of a BOGG application. Please be aware that in the event of an EOPS validation, for those 
colleges who practice self-certification, students may be required to provide income documentation at 
the time of the validation review. Certification statements are included on both the BOGG and F AFSA 
application which stipulate "if asked by an authori~ed official, I agree to give proof of the information 
that I have given on this form." 

Please note that students who qualify for a BOGG under Method C may be considered EOPS eligible if 
they meet the criteria out-lined for Method A or B. It does not matter what kind of BOGG method a 
student receives a grant under. Wnat m.atters is whether the student meets the criteria outlined for 
Method A or B .. In addition, if a financial a,id program moves to anything less than 100% verification of 
student records, EOPS will not be expected to collect income-related documentation for any students 
whose files are not selected or not included in the verification process identified by the Federal 
Department of Education or EOPS Validation process. 

A student who h~s been determined eligible for Board of Governors Waiver (BOGW) A or Band 
subsequently determined to be ineligible for a BOGW in the next academic year or term, continues to be 
eligible for EOPS services within the specified eligibility limitations, e.g., 6 consecutive semesters or 70 
degree applicable units. This intemretation does not apply if the student supplied false information or is 
determined to be a non-California resident at a later date. · 

-······"'""'· .. ··· .. 
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(e) educational disadvantaged requirements include the following: 

A student is educationally disadvantaged if: ·. · 
I. he/she does not qualify for the minimum level English or Mathematics course work required for 

an associate degree at the college of attendance (i.e. English Composition or Algebra); or. 
2. he/she did not graduate from high school or obtain the general Education Diploma (GED) or 

Proficiency Certificate; or 
3. he/she graduated from high school with a grade point average below 2.50 on a 4.00 scale; or 
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4. he/she was previously enrolled in remedial education courses; or . 
5. if he/she meets other factors as set forth in accordance with the district's approved program plan. 

An EOPS applicant needs only to meet one of the five criteria to be considered educationally 
disadvantaged. "It is the intent and purpose of the Legislature in establishing the California Community 
College Extended Opportunity Programs and Services (EOPS) to encourage local community colleges 
to establish and implement programs directed to identifying those students affected by language, social, 
and ec'onomic handicaps. " 

To date, the only factors approved by the Chancellor's Office for criteria #5 are: 
A. The student is a first generation college student (neither parent has successfully attended 

college); or 
B. The student is a member of an underrepresented group targeted by district/college student 

equity goals; or 
C. The student and/or the parents are non-native English speakers. 
D. The student is an emancipated foster youth. 

Criteria #5 may be considered for eligibility determination only if the student does not meet one of the 
first four criteria. College may choose not to use any factors in #5. If colleges choose to not use #5 or 
only part of #5, they need to have a written policy to such, and all students must be treated equitably. 

t/'8 ...... 
For Criteria #1,-EOPS staff.should rely on college assessment and placement scores, as stipulated in 
Section 56234. 

For Criteria #2 & #3, documentation may be transcripts from high school or other educational 
institutions (i.e. Adult Education, Correctional Institutions, Armed Forces). If the information is not 
available; it is the responsibility ofthe EOPS Office to obtain a copy of high school transcripts or 
adequate documentation from another official source (college admissions application or certification of 
education level) in order to document a student's eligibility for Criteria #2 and #3. 

For Criteria #4 Staff must have a copy of high school or other educational institution transcripts to 
document student enrollment in previous remedial education courses. This documentation must be in 
the student's EOPS file or available through other resources on campus. 

Note: for those students whose high school records are unavailable (e.g., refugees or re-entry students), 
self-certification, along with a written explanation and EOPS Director's sign-off, is acceptable. 

Criteria #5 should be used only in exceptional cases. Directors must attemptto make a student eligible 
by utilizing the first four criteria before applying any situations under Criteria #5. When considering 
criteria #5, the EOPS Director should also consider what the student brings to the community college 
environment, not what would happen as a result of not qualifying for the program . 

• In addition, the student's file must include documentation to show how the student's eligibility was 
· determined. When EOPS staff assess a student's eligibility, they should be aware that a student should 
be in need of EOPS services which are necessary to assist them in overcoming educational barriers, not 
merely to provide them with grants or book services 
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The following are acceptable definitions for Criteria #5: 
A. Definition of First Generation College Student. is neither parenthas earned a Bachelor's degree. 

An EOPS program may adopt a policy that is more restrictive (i.e. neither parent has received 
an Associate degree or certificate). The student may self certify their parents level of education 
(i.e. parents highest level of education - grade school, high school, AA/AS, Certificate, 
BA/BS; post graduate). 

B. The student self certifies their ethnicity and the EOPS Director compares this to the local 
student equity goals to determine the underrepresented group(s) on their campus. 

C. The student may self certify that English is not the native (first) language of their parents and/or 
themselves. 

D. The, student must provide either a legal document or certification from Department of Social 
Services identifying them as an emancipated foster youth.. · · 
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56222. Student Responsibility 

To remain .eligible to receive programs and services, students shall: 

(a) apply for state and/or f ederril f111Dncial aid pursuant to the applicable 
rules and procedures of the college of attendance. 

(b) maintain academic progress towards a certificate, associate degree, or 
transfer goal pursuant to the academic standards established by the 
college of attendance applicable to all credit enrolkd students. 

(c) file an initial BOPS application and complete and adhere to a student 
educmionm plan and an EOPS mutual responsibility contnict for 
program& and services. 

(d) Within two months of acceptance into the BOPS program, provide income 
documentation from state or federal income tax f onns, or public 
assistance documentation pursuant to Section 58620 (2) of this part, or 
other documentation as required for f111Dncial aid by the college of 
attendance. 

NOTE: . Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

9-11 students must meet the requirements specified in this section without exception. It is important to 
have standard procedures of application and acceptance so students know exactly what is expected of 
them and what their program responsibilities are. To remain eligible to receive programs and services, 
students shall: 

-
(a) apply for state and federal aid pursuant to the applicable rules and procedures of the 

college of attendance. 

While students are encouraged to apply for all local, state, and federal aid they may be eligible for, they 
are not required to file a FAFSA to be eligible for EOPS services. Applying for the BOGW application 
meets the requirement ·of this section. Also the completiori of a FAFSA application will satisfy this 
requirement. 

Verification must be on file in the student's EOPS file or Financial Aid file. A copy of the application 
does not need to be kept in the EOPS file, but must be available upon request. 
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(b) maintain academic progress towards a certificate, associate degree, or transfer goal pursuant to 
the academic standards established by the college of attendance applicable to all credit enrolled 
students. · 

The EOPS mutual responsibility contract should indicate the importance of.academic progress for 
individual students and that his/her continued eligibility for services is conditional upon progress toward 
their educational goals. A student may drop below 9 units and still be served by the program. However, 
a student should enroll in the Educational Plan's indicated number of units in subsequent semesters to 
remain in the program. · 

-
Documentation for this section may include course grades or progress reports on file in the EOPS Office. 
Notations on the counselor or advising Jog in student files should indicate student progress toward the 
individual student's educational goal. Improvement of a student's skill level or the completion of course 
components or increased learning capacity may be documented in the student's file to indicate progress. 
This information is most important to the student for his/her personal reassurance and satisfaction. Any 
information concerning student progress may be useful to both the program operation and it's on going 
evaluation along with valuable information for the student. · 

(c) · file an initial EOPS app\.ication, and complete and adhere to a student Educational Plan an EOPS 
Mutual Responsibility Contract for programs & services. 

Overall, each EOPS student must make a commitment to the program and demonstrate his/her intended 
level of involvement by completing an EOPS application, along with meeting with a counselor and 
going over the rules, roles, and program responsibilities. The EOPS Director may, at his/her discretion, 
make the contract more or less prescriptive based upon the student's need. If a student does not adhere 
to the conditions of this section or the mutual responsibility contract, the director has the option of 
discontinuing.program services. In addition, one Mutual Responsibility Contract may be used for the 
student's entire tenure ·in the program. The student's Mutual Responsib.ility Contract may be updated as 

· deemed necessary by the EOPS Director. 

The Mutual Responsibility Contract must be signed by both the student and the EOPS Director, EOPS 
counselor or EOPS para-professional and be maintained in the student's file. The Mutual Responsibility 
Contract should provide documentation indicating the date the student was accepted into the EOPS 
Program and act as the reference point for computing the limitations on eligibility. The student must be 
provided a copy of the Mutual Responsibility Contract. 
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(d) · within two months of acceptance into the EOPS Program, provide income documentation as 
required for financial aid by the college. 

This section pertains to all EOPS students who receive services, not just those who receive direct aid. 
•The process of obtaining income documentation from students may take weeks before a student's file 

may be considered complete. This section allows students to receive EOPS services first and provide 
financial aid resource documentation for EOPS eligibility at a later date but not to exceed two months. 

The documentation required to verify taxable and/or untaxed income must be provided, in accordance 
with the Financial Aid Office policy of the college of attendance. 

261 
524 



56224. Eligibility for EOPS Financial Aid. 

To receive BOPS financial aid a student shall: 

(a) be eligible for and receive progrrimIJ and services pursuant to Sections 
56220 and 56222 above. 

(b) demonstrate financial need according to the rules and procedures 
established for financial aid at the college of attendance. 

(c) have need for EOPSfmancial aid in accordance with Sections 56252 
and 56258 of this Chapter. 

NOTE: Authority cited: Sections 69648, 69648.7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

Students must meet the following requirements each academic year that they apply for and receive 
EOPS financial aid. EOPS direct aid recipients are those EOPS students recommended for an EOPS 
direct grant, which also may include EOPS workstudy and book grants. All EOPS grant recipients must 
submit the required income documentation to verify the information on their FAFSA application and 
undergo need analysis to demonstrate financial need. The intent of this section is to administer EOPS e 
direct aid to eligible EOPS students in a consistent and uniform manner as stipulated in the Education · 
Code. . 

Demonstrated need is .determined by utilizing standardized criteria to compute a student's available 
income and resources (e.g., total family contribution), to assist with meeting the cost of education and 
compares the amount of those available resources with the cost of attendance at your institution. 
Financial,need is determined after a student's available resources (total family contribution) are 
determined and subtracted from the cost of attendance at your institution, which ultimately determines 
the amount of a student's unmet financial need. This process meets the requirements outlined in this 
section of Title 5 and reflects the basic rules and procedures established for packaging eligible students 
with campus based aid. 

An EOPS Director must adhere to Title 5 Section 56252 (EOPS Financial Aid Standards) and 56254 
(EOPS Grants and Workstudy Awards) when a recommendation to award EOPS funds is made. EOPS 
financial aid must be awarded for the purpose of reducing potential student loan indebtedness or to 
reduce unmet financial need, after Pell grants and other state, federal or institutional financial aid has 
been awarded to the student. EOPS financial aid must not exceed a total amount of $1,800 in any 
combination of EOPS grant, book grant, or workstudy, with a specific limit of $900 for grant money 
awarded per academic year or the amount of a student's unmet need, whichever is less. 
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The documentation required in this section must be in accordance with policies and procedures 
established by the local Financial Aid Office and retained in the Financial Aid Office. Adequate 
documentation to demonstrate eligibility for EOPS direct aid, and may include the following examples: 

+ A Pell Student Aid Report (SAR) showing an eligible student aid index (PGI and/or EFC); or 
+ A FAFSA with a programmable PC Calculation, calculator tape, or hand calculation with 

supporting evidence verifying need analysis and income; or 
+ An award notice showing a student has been offered federal or state need-based aid in accordance 

with the college's financial aid awarding policy and income verification policy. 

Income verification may include the following: an appropriate 1040 tax form, a certificated IRS tax 
account information transcript, an acknowledgment letter of Non-Filing of Income-tax, or an Untaxed 
Income Verification form. 
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56226. Limitations on Eligibility. 

·A student who has met the eligibility requirements of sections 56220 and 56222, and 
who participates wiJhoutterm •to·term interruption, shall continue to be eligible until 
the.student: · 

fa} has completed 70 degree applicable credit units of instruction, or, has 
completed six consecutive semester terms or nine quarler terms of enrollmenL 
Time spent by the student .enrolled in remedial courses, including remedial 
level English as a Second Language (ESL) courses, shall not be included 
when computing the requirements of this sr.ib-section. The EOPS Director 
may waive this limitation only in cases where students are enrolled in 
·programs which require more than 70 units, or which require prerequisites 
that would exceed the limitations. 

(b) has failed to meet the terms, conditions, and follow-up provisions of the 
student Education Plan and/or the EOPS mutual responsibility contracL 

NOTE: Authority cited 69640, 69648. 7 and 710920 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

Students may NOT exceed the 70-unit limit or exceed six semesters of continuous participation in 
EOPS and continue to receive services. This section identifies those EOPS students who participate in 
the EOPS Program without term-to-term interruptions. This section also gives EOPS Directors the 
authority to disqualify any student from the program who is not making academic progress as required in 
reference to his/her education plan. "Term-to-term" interruption does NOT apply to the summer breaks. 
If a student drops out of school for one full semester, after being accepted into EOPS and attending at 
least one full semester, the six consecutive semester count begins at the time the student is again 
determined eligible for and is accepted into the EOPS Program. However, all previously completed 
degree applicable units are counted toward the 70-unit limit. All degree applicable credit units earned at 
any college, including units earned during summer session or any other accredited colleges, must be 
counted toward the 70-unit limit. 

The 70 unit limit may be waived by the EOPS Director, in cases where the limit would be exceeded by 
the units required for a student's associate degree or specific transfer program, including units for 
prerequisites to general education courses required for achievement of that student's education goal or 
program. 

The time limit associated with six consecutive semesters of enrollment may be extended or waived if a 
student was enrolled in remedial ESL courses. Remedial courses should be defined by the college of 
attendance in their catalog or indicated in the course listings available to students and staff. If the 
number of units enrolled in remedial ESL, Basic Skills, and remedial courses, is50% or more of the 
student's coursework in any given term, theri that term is not included in calculating the six consecutive 

semesters. 
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Aor those students with a certified disability which prevents them from enrolling fulltime may exceed the 
'Wh semester time limit. However, they may not exceed the 70 degree applicable unit limit. 

Furthermore, students with certified disability must show progress to their educational goal. 

~w..~ 
~~., ..... ~ 

The Mutual Responsibility Contract should provide documentation indicating the date the student was 
accepted into the EOPS Program and act as the reference point for computing the limitations on 
eligibility. EOPS staff should develop appropriate office procedures to track student participation and 
all the necessary information must be included in the EOPS student's file. If a student is close to their 
70-unit limit, EOPS staff should monitor the student's progress and educational plan closely. Once 
official notification is received indicating the amount of completed units beyond 70, the student should 
be removed from the program and all services should be stopped, with the exception of the special 
majors. Students enrolled in a special major must have documentation as such in their files, outlining 
the required number of units, Justifying the exception. 
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56228. Grandfather Provision · 
. (.Net epplieahle at thi& time ending 9/89) 

(No longer applicable) 

Studenls who were se"'ed by EOPS prior to the effective dale of this Arlicle (10187) and 
who would otherwise become ineligible, may continue to be eligible for one academic 
year after the effective dale of this Article. 

NOTE: Aulhority ciled: Sections 69648, 69648.7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 
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/ Art.iclc 3. Pro •ran1 Standards 

The intent of Article 3 is to provide the framework and program structure in whit:h EOPS Programs may 
operate. Colleges may request a written waiver, as stipulated h1 Section 56201, submitted by the district 

~uperintendent/Chancellor s. etting forth detailed information including the rationale necessary tO indicate 
9 what extent problems would result if the waiver request was denied, and how service to eligible 

students would be maintained. · · 

-
If you cannot meet all of the minimum program standard requirements in Article 3 or any specific 
section of Article 3, YOU MUST SUB.MIT AW AIYER REQUEST. If you do.not submit a formal 
waiver request, your.college's EOPS Program will be held accountable for the entire text of Article 3. 
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56230. Full-Time EOPS Director. 

Each college receiving EOPSfunds shall employ afull·time EOPS direcwr to directly 
manage and/or coordinate the daily operation of the programs and services offered, 
and to supervise and/or coordinate the staff assigned to peifonn EOPS activiiies. 
Colleges having less than full-time EOPS director positions may continue such 
positions upon approval of the Chancellor. The .Chancellor shall consider the number 
of studems served, the siu of the EOPS budge4 and the scope and level of services 
offered when approving requests for less than full-time EOPS director positions. 

NOTE: Authorily cued; Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

(a) This provision is necessary to establish and articulate the importance of full-time direction and. 
supervision of EOPS program activities and services. Colleges must request waivers from the 
Chancellor's Office prior tO initiating any change in the EOPS Director's position. Waiver. 
requests must be submitted and approved each fiscal year to be valid. 

In order to receive a waiver for a less than full"time director, a college or district must submit a waiver 
request which meets the following conditions and standards, as approved by consultation: 

Waiver for Section 56230, Full-Time Director, will be approved or granted if the college meets 
any one of the three (3) criteria stated below: 

1. The program has two or more of the following characteristics: 
(a) The number of EOPS students served in the most recent academic year for which 

final year-end data reported to the Chancellor's Office is less than the statewide 
median. 

(b) The ratio of full-time equivalent (FTE) certificated positions within or assigned to 
EOPS to the ratio of students served be at the standard levels as stated below: 

Students Served 

1-150 
151-300 
301-450 

Full-Time Cert. 
Employees 

1.0 
2.0 
3.0 

(c) The college's EOPS allocation for the academic year prior to the year for which the 
waiver is being considered is Jess than the statewide median. 
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Based on fiscal conditions, the District should be considered to be in fiscal distress, as classified 
by the Chancellor's Office Fiscal Services. 

3. The EOPS Program has a full-time assistant director, coordinator position that is assigned full­
Lime to EOPS that reports to the EOPS Director, and the job duties and responsibilities are 
clearly designated as the position that administers the program in conjunction with, or in the 
absence of a Full-Time Director. If the part-time director is assigned to EOPS for less than 50% 
of his/her time, then the assistant director, or coordinator position must be certificated. 
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56232. Outreach, Orientation, and Registration Services. 

Each college receiving EOPS funds shall provide access services w identify EOPS 
eligible sJwients and facilitate their enrollment in the college. Access services shall 
include at minimum: · 

(a) IJUtreach and recruitnumt to increase the number of potential EOPS eligible 
students who enroll at the college. 

(b) 1JrienJation w familiarize EOPS eligible students· with: the location and 
Junction of college and EOPS programs and services; the college calalog, 
application, and registration process, with emphasis on academic and grading 
standard.s, college terminology (e.g., grade points, units), course add and drop 
procedures and relared rules; frnancial aid application procedures; and 

(c) 

Part. 

transfer procedures to four-year institutio"ns. · 
registration assistance for priority enrollment pursuant to Section 58108 of this 

NOTE: Authority cited: Sect.inns 69648, 69648. 7 and 71020 Ed"ucation Code. 
Reference: Sect.inns 69640 through 69655 Educatinn Code. 

-
a Outreach and recruitment efforts may include services, such as, summer bridge, readiness, and 

extension programs that are provided to elementary and secondary students to assist in 
achieving statewide student equity goals. 

b. Matriculation minimum standards very closely parallel the standards outlined in this section. 
You should become familiar with your college's matriculation plan, and work to ensure that 
what you are providing EOPS students is "above and beyond" and in addition to those 
activities and services that are the responsibility of the college. 

c. EOPS Programs should provide early registration for all of its students. Early registration is 
allowed as stated in Title 5 (Reference Section 58108). EOPS must provide priority registration 
if it is providing outreach and recruitment services. Priority registration should NOT be 
limited to just new EOPS students. If all students on your campus are virtually guaranteed 
access to the courses of their choice, priority registration may not be necessary. In this case, a 
decision should be made that is in the best interests of your EOPS students. 

Note that policy adopted by the local Board of Trustees takes precedence as established by the 
Education Code. A waiver for this sub-section will be granted if the local Board policy 
specifically, does not allow priority registration for any student. · 

(a) Outreach and Recruitment. NO waiver available at this time. 
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(b) 

(c) 

Orientation. The program must provide one or more orientation sessions specifically for 
EOPS-eligible students that cover all of the topics specified in this sub-section 56232 (b). 

Registration Assistance for Priority Enrollment. The college must provide services which 
allow EOPS eligible students the ability to enroll in the courses and/or sections. 
recommended by their EOPS counselor(s) and which appear on the education plan 
developed with the counselor. Quantitative data may be requested by the Chancellor to 
substantiate waiving this service. 
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56234. Assessments. 

Each college receiving EOPS funds shall assess EOPS eligible students using 
instruments and methods which the college president certifies are reliable, valid, and 
appropriate for studenJs being assessed and Jor the purpose of the assessmenL All 
assessment results which make use of standardized scoring shall be explained and 
interpreted to EOPS students by counselors trained in the use and meaning of such 
assessments. Assessments shall, at minimum, include: 

(a) course and placement tests in reading, comprehension, voeabulary, 
writing, and computations. 

(b) diagnostic tests to determine the specific academic skill deficiencies 
in areas in which placement tests indicate that the student has a low 
probability of success in degree applicable courses as defined by 
college policies. · 

(c) · study skill assessment which determines how well the student is able 
to take lecture notes, outline written material, use library services, 
and use effective study techniques. 

(d) support service assessment which determines what services the 
student may need to attend regul.arly and participate in campus life 
(such as the need for financial aid, child care, pan-time employment, 
or extra-curricular pursuiJs). 

(e) assessment instruments that are not culturally or linguistically biased. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 E.d11ca6on Code. 

· This section provides direction concerning the program services which involve assessment. The intent 
of this section is to provide the frame work for a minimum program structure in which assessment may 
take place and the process in which the EOPS Programs may operate assessment services. At minimum, 
EOPS Programs have an obligation to provide all the assessments listed in this section. However, if 
your EOPS Program or the college cannot provide one or more of the assessments outlined in this 
section. a waiver must be requested. Most Matriculation services include assessment. 

In addition "assessment instruments, methods or procedures" means one or more assessment 
instruments, assessment methods, or assessment procedures, or any combination thereof. These include, 
but are not limited to, interviews, standardized tests, holistic scoring processes, attitude surveys, 
vocational or career aptitude and interest inventories, high school or college transcripts, specialized 
·certificates or licenses, educational histories, and other measures of performance. 

Documentation of assessment services should be noted in the files of each EOPS eligible student served 
or accessible on computer. A student's assessment information is extremely important in developing an 
effective education plan, the student's educational 'disadvantage status, and documenting progress. 
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AOPS staff m. ay rely on assessment scores obtained by other departments or offices on campus, as long 
W the scores are available on campus. Prior assessment information may also be utilized if the 

information is on file at the college of attendance and considered up-to-date by campus standards. 
However, new students who are in need of assessment and placement information must receive 
assessment services as stipulated and outlined in this section to insure compliance. 

If your college or district fails to submit a waiver, the EOPS Program will be held accountable for 
providing assessment services as required in this section. · 

If the campus matriculation process provides assessment, it is not necessary to request a waiver. 
However, if the EOPS program or college does not provide one or more of the assessments, colleges 
need to request a waiver. 
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56236. Counseling and Advisement. 

Each college receiving EOPSfUllJis shall provide counseling and advisement to BOPS 
eligible sllulents of at least three con11lct sessions per tenn for each student a& follows: . 

(a) A contact session which eombines interview and other interpretation 
of assessment results to prepare a sllulent's educational plan, and a 
mutual responsibility contract specifying what programs and services 
the student shall receive and what the.student is expected to 
accomplish. 

(b) An in-term conJllct session to insure the student is succeeding 
adequately, that programs and services are being provided effectively, 
and to plan changes as may be needed to enhance student success. 

(c) A term-end or program exit contact session to assess the success of 
students in reaching the objectives of that term, the success of the 
programs and services provided in meeting the student's needs, and to 

assist students to prepare for the next tenn of classes, or to make · 
future plans if students are leaving the EOPS Program or the college. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

It has been proven that students are more successful in achieving their educational goals when they have 
a connection with the college, other.than just attending classes. Contact with EOPS staff and counselors 
are an integral part of.the students' success. 

Counseling services are key in identifying and removing educational barriers for eligible EOPS students. 
The intent of this section is to provide the framework for a minimum program structure in which EOPS 
·Programs may offer necessary counseling and advisement services effectively. Colleges do not have the 
option of requesting a waiver for this specific section of article 3. Programs that receive funding for this 
area are required to provide at least three (3) counseling and/or advising contacts per semester {two per 
quarter) for each student. Not all counseling contacts have to be with a certificated counselor, however, 
at least two (2) contacts each semester must be with a certificated counselor, particularly for developing 

· and updating an education plan with a student. Peer-advisors and para-professionals may provide 
follow-up contacts and preliminary progress checks to eligible EOPS students along with informal 
advising. For those programs operating on the quarter system, they should provide at least two contacts · 
per term, for a total of six for the year. For those colleges that have a summer program, they should · 
provide at least one contact with a certificated counselor for the summer session . 

. for the purpose of addressing these 3 contacts per semester, the following are not to be used: general 
orientation sessions, workshops, scheduling appointments, release of vouchers, mail correspondence, 
and any other activities that do. not comply with a. b, and c, above. 

The EOPS program on your campus should not duplicate college counseling efforts, however, 
counseling services provided by the college should be available to all students, including EOPS students. 

For those students taking distance education courses in which the proximity of the student's residence in 
relation to the EOPS Office prevents in person contacts with the counselor, the EOPS program may 
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Aioose to provide counseling in another format oiher than face-to-face, such as documented. telephone 
~onversations, online contact, email, or teleconference, but not by correspondence through the US mail, 

FedEx, etc. 

(a) a contact session which combines interview and other interpretation of assessment results to 
prepare a_ student's educational plan and a mutual responsibility contract specifying what 
programs and services the student may receive and what the student is expected to accomplish. 

~­~~'Pj·= = 
All counseling and advising contacts must be documented. The student's file must have an EOPS 
application. Educational Plan, and mutual responsibility contract. The documentation in an EOPS 
student's file should have the necessary information sited above, and it should be signed by the 
appropriate college staff, i.e., EOPS director, EOPS counselor or regular college counselor, along with 
the signature of the student to whom services were provided. 

The Educational Plan should address the specific needs of educationally disadvantaged students and is 
one of the basic foundations of over-and-above services offered by the EOPS program. The 

9omprehensive educational plan is important to the EOPS/CARE students and should include a long-
. term sequence of courses to be taken and a specific timeframe for their completion. It is not just a list of 

standard course requirement. To be optimally beneficial to EOPS students, the Educational Plan 
should include a sequenced road map of all courses agreed upon by both the student and 
counselor necessary to meet the student's educational needs and goals. 

This first contact each term with a certificated counselor is to create, review and/or revise the student's 
educational plan. The plan should offer students a visual timeline of required coursework needed to 
complete their individualized educational goals, including certificate, associate degree, transfer 
objective, or a combination of any of the above. A student's Educational Plan may be completed in the 
Counseling Center, Disabled Student Services Office or elsewhere on campus, with a copy must be 
maintained in the EOPS Office. 

This contact should also include reviewing the Mutual Responsibility Contract. See Section 56204 for 
more details pertaining to the Educational Plan and Mutual Responsibility Contract. 

·-
(b) an in-term contact session to insure the student is succeeding adequately, that programs and 

services are being provided effectively, and to plan changes as may be needed to enhance student 
success. 
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All counseling and advising contacts must be documented. The student's counseling file should indicate 
a notation description of what transpired during an in-term contact session, the services provided. track 
student progress, and the need to change goals or plans. If the student is succeeding adequately and 
appears to have no challenges that need to be addressed, peer advisors or paraprofessional may provide 
this contact. Peer~advisors and paraprofessionals may provide follow-up contacts and preliminary 
progress checks to eligibleEOPS students along with informal advising. 

(c) a term-end or program exit contact session to assess the success of students in reaching the 
objectives of that term, the success of the programs and services provided in meeting student· 
needs, and to assist students to prepare for the next term of classes, or to make future plans if 
students are leaving the EOPS program or the college. 

All counseling and advising contacts must be documented. A term-end or program exit counseling 
contact session is necessary to assess the success of students in reaching the objectives of that term. To 
provide assistance to help theni prepare for the next term of classes, or make future plans if they are 
leaving the program or the college. 

The quality of all EOPS services is dependent upon adequate documentation of counseling or 
advisement provided by your program staff. If there is poor accountability concerning counseling 
services. then one cannot adequately track the quality of services provided, nor can staff effectively track 
individual EOPS student's progress. 
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56238. Basic Skills Instruction and Tutoring Services. 

Colleges receiving EOPS funds shall provide basic skills instruction and tutoring 
services to EOPS eligible students who, on the basis of assessments and counseling, -­
need such services to succeed in reaching 'their educational goals. 

NOTE: Authority ciled: Sections 69648, 69648. 7 and 71020 Education Code. 
Reference: Sections 69640 through 69655 Education Code. 

-~··•'1:11.' .. 
EOPS Basic skills instruction and tutoring services are an integral part of retention program services for 
eligible EOPS students. If an EOPS student, on the basis of assessments and counseling, is determined 

- to be in need of special services, then EOPS Programs are obligated to provide such services. 

If EOPS)s providing a basic skill course for EOPS students, and the class is generating FTES for the 
college .. EOPS. may NOT pay for the instructor's time; If FrES does not cover the entire cost of 

·providing the class, EOPS may pay for t~e difference. In addition, EC?PS may pay for in-class tutoring 
time provided to EOPS eligible students. - . ' .f the college provides tutoring services to all enrolled students, then the EOPS program should be 
working toward providing those services at a level that is considered to be "above and beyond" services 
available.to the general population. A good example of providing "above and beyond" may be tutoring 
services provided-for EOPS eligible students that includes a 1-to-3 tutor-student ratio with unlimited 
hours of access per week, and the coliege 'tutoring services are limited to 2 hours per week and offered 
only on a group basis. 

-
Programs may utilize basic skills course lists to document attendance of EOPS students or individual 
class schedules. Sign-in sheets or tutor time sheets indicating to whom and when services were rendered 
may be used to track tutoring services. Also, progress reports from the provider of support services may 
prove to be extremely helpful. Such documentation is important in evaluating the effectiveness of 
services and also to determine if and when students actually receive these special services. 

In order to receive a waiver for any section of basic skills instruction or tutorial services, your college or 
district must submit a waiver request that meets the conditions and standards in accordance with · 
approved waiver criteria as stated below: -

It is recommended that a waiver be granted if the EOPS program can do7ument that the tutoring 
and/or basic skills instruction needed by EOPS students is provided by the overall college basic 
skills instruction or tutoring program at a level _which meets the special needs EOPS eligible 
students. 
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56240. Transfer and Career Employment Services. 

Colleges receiving EOPS funds shall provide assistance w EOPS eligible stwkni8 to 
transfer to four-year institutions anJl/or to fuul career employment in their freld of 
training. Appropriate college and EOPS staff shall attempt w articulate course work and · 
support services needed by EOPS students withfour-j.ear institution.al staff, particularly 
f our'year institutional staff who are responsible for progrrims and services that are similar 
wEOPS. 

NOTE: Authority cued: Sections 69648,69648. 7 and 71020 Education Code. Reference: Sections 
69640 through 69655 Education Code. 

--
Implementation of these transitional services is critical to the effectiveness of the EOPS program on your 
campus and meeting EOPS student educational goals. If a Transfer Center is available on campus, 
BOPS should not duplicate the center's services, however, EOPS should coordinate its activities with 
that of the Transfer Center to provide "above and beyond" services to EOPS students. The same can be 
said for career employment transition services. If neither transfer nor career employment services are 
available on campus, EOPS should provide both, or submit a waiver request indicating services in one 
area. If one of the services is available on campus, EOPS need only provide the other services and 
submit a waiver request for the service it does not intend to administer. 

A waiver may be granted if the college certifies that existing nol)-EOPS-funded services meet the needs 
of EOPS students .. Quantitative data may be requested by the Chancellor to substantiate the waiver 
request. 

All significant program services provided to, or contacts made with eligible EOPS students, especially 
concerning transfer and career employment services, should be documented. These services may be 
provided during the term-end or program exit counseling.contact session. 

EOPS Program staff may also keep sign-in sheets of workshops, presentations or special events 
including tours EOPS conducted in these specific program service areas. Other tangible proof may take 
the form of newsletters or flyers which indicate special programs that are offered by EOPS to provide 
transfer assistance or·career employment services on specific dates and times along with proof of 
attendance by eligible EOPS students. 

In order to receive a waiver for any section of transfer and career employment services, your college or 
district.should submit a waiver request that meets the following conditi_ons and standards: 

It is recommended that a waiver be granted if one or both of the services (transfer or career employment) 
are adequately provided by the college. 
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56252. Purpose. 

Financial assistance in the form of EOPS grants and workstwiy shall be awarded in 
accordance with the provisions of this Article to EOPS eligible students for the purpose of 
reducing potential student loan Indebtedness, or to reduce unmetjmancial need, after PELL 
grants and other state, federal, or institutional jmancial aid has been awarded to the student. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: Sections 
69640 through 69655 Education Code. 

-
EOPS Grants and workstudy are to be awarded after PELL grants and other state, federal, and 
institutional financial aid and should.be awarded for the purpose of reducing potential student loan 
indebtedness, or to reduce unmet financial need. CARE grants are to be awarded after EOPS grants. 

Book grants (object code 7000, part c) are awarded in this manner. However, if you have a Book 
services program, and the funding source is Object Code 7000, Part B, books may be provided to 
students without regard to financial aid packaging. You must notify your Financial Aid Office when 
EOPS students receive book services, since books are considered a resource and part of the cost.of 
education (e.g., student budget) and may cause an adjustment in the student's financial budget or cost of 
education. 

The financial award policy should be in writing and included in the Financial Aid Handbook or 
Consumer Guide. The financial aid award letters for EOPS grant recipients should provide proof of how 
the policy works in accordance with this section and also how it works in a consistent manner. 
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56254. EOPS Grants and WorkstudyAwards. 

(a) Grants may be awarded in an amoilnt not to exceed $900 per academic year, or the umount 
of a student's unmet need, whichever is less. · 

(b) Workstudy awards shall not exceed $1,800 per academic year, or the amount of a student's 
unmet need, whichever is less. Contracts with priVllte industry may be utilized to pluce EOPS 
workstudy students. 

(c) No combination of EOPS grant anll workstudy awards may exceed $1,800 or .exceed the 
· amount of a student's unmet need whichever is less in an academic year. 

(d) EOPS grants shall be disbursed to each student equally among tenns in the college ucademic 
year. 

NOTE: Authorily cited: Sections 69648, 69648. 7 anll 71020 Education Code. Reference: Sections 
69640 through 69655 Education Code. 

EOPS Financial Aid must not exceed $1,800 in any combination of EOPS grant or workstudy, with a 
limit of $900 for direct grant money awarded per academic year or the amount of a student's unmet need, 

a"hichever is less. There is a l.imit of $1,800 for EOPS workstudy awards or the amount of a student's 
•mmet need, whichever.is less. EOPS Grants shall be disbursed equally among tenns, during the 

academic year. This means that a student should not receive his/hers EOPS grant all in one award or all 
at once. EOPS workstudy awards do not have to be distributed evenly among terms; this section applies 
to EOPS grants only. 

EOPS Directors in coordination with the Financial Aid Office may develop a system where EOPS staff 
recommends the amount of theEOPS grant (whenever possible to reduce potential loan indebtedness, or 
unmet need), and the Financial Aid Office determines the disbursement level and date, in line with other 
aid program disbursements scheduled throughout the academic year. The $1,800 limit on workstudy and 
workstudy plus grants applies to EOPS funds only, and does not apply to the awarding of additional 
college workstudy moneys. 

An EOPS Director may NOT award an entire year's BOPS grant amount in a single semester, unless a 
student is eligible·to be awarded at the end of the academic year. For awarding purposes, a stud~nt's 
unmet need is normally determined by financial aid personnel, NOT by EOPS. 

Although students may be served by EOPS prior to completing a financial aid file, direct financial aid 
through either the Financial Aid Office or BOPS is dependent upon the completion of a student's EOPS 
file and the completion of the student's financial aid file. If the student has provided the necessary 
information and documentation-for EOPS eligibility and need analysis has been done, EOPS may ask for 
early disbursement of EOPS moneys to eligible studentS. In addition, EOPS moneys should be awarded 

AAFTER al I other forms of financial aid have been considered, except Joans, and student eligibility should 
•coincide with the fiscal year in which the funds are authorized to be administered. 
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The financial award policy should be in writing and included in the Financial Aid Handbook or 
Consumer Guide. Financial aid award letters for EOP.S grant recipients should provide proof of how the 
policy works in a consistent manner and in accordance with this section. An award notice showing a 
student has been offered federal or state need-based aid in accordance with the college's financial aid 
awarding policy and income verification policy will meet EOPS requirements concerning appropriate 
documentation for this section. 
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56256. Award Procedures. 

(a) Financial aid offices shall award and disburse EOPS grant and workstudy 
funds according to college procedures upon the authorization of the EOPS 
.ofjre~ · 

(b) EOPS offices shall authorize EOPS grant and workstudy awards such that: 
· (1) Awards are distributed as evenry as possible between dependent and 

independent students. 
(2) Priority of awards is given to dependent or independent students having 

lhe lowest family or personal incomes, respectively. 
(c) EOPS offices may authorize an EOPS grant to reduce packaged student 

employment awards on a case-by-case basis. 

NOTE: Authority ciied: Sections 69648, 69648.7and 71020 Education Code. Reference: Sections 
69640 through 69655 Education Cod~· 

. 
'·. ~ . ·. ·' .. ~ . 

. .} .. ~··· ,. ' ' .. · 

It is important to be consistent when awarding EOPS direct grant moneys. This section of Article 4 

•

ovides direction which stipulates that the disbursement of EOPS direct grants must be done in 
reement and coordination with the Financial Aid Office in .a standardized manner .. If a student is 
rolled in between 6 and 11.5.units, the EOPS award does not have to be pro-rated; that is a policy 

decision that the EOPS Director may establish (if he/she deems it appropriate) in coordination with the 
financial aid officer. In any event, EOPS awards may be made in accordance with the agreed upon 
established college procedures and policies concerning awarding finaneial aid upon the authorization of 
the EOPS office. The interpretation of this statement means the EOPS Director should authorize EOPS 
awards i:o eligible EOPS students, and the Financial Aid Office should follow the established awarding. · 
policies and procedures in the packaging and the disbursement of those authorized EOPS awards. 

EOPS is entirely responsible for determining who among their eligible student population will receive 
EOPS direct grant awards, and the amount of the award, in.keeping with the criteria stated in this 
section. However, EOPS may not award any amount over an eligible EOPS student's unmet need as 
determined by the Financial Aid Office. 

In prioritizing your awards for dependent and independent students, you should consider total family and 
personal income, respectively. Your policy should also· include a section for distributing awards as 
evenly as possible between these two populations of students. The EOPS policy on priority in awarding 
grant moneys to eligible students should be available to the general student population to insure 
consistency and to pro.vide staff guidance in the event of a request by an EOPS student applicant for an 
explanation or the possibility of a siudent's formal grievance or petition concerning an award adjustment. 

a,,EOPS may award a grant to a student who has dropped below 9 units as long as EOPS awarding 
91lrocedures are consistent and compatible with the agreed upon established awarding policies of the 

financial aid office. 
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The financial aid awarding policy should be in writing and included in either the Financial Aid 
Handbook/Consumer Guide or EOPS Information Guide. The financial aid award letters of EOPS grant 
recipients should provide sufficient proof of how the awarding policy works in a consistent manner and 
provide proof of compliance with this section. An award notice, showing that an EOPS student has been 
offered federal OT state need-based aid in accordance with the college's financial aid and EOPS 
requirements for this section. 
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56258. Emergency Loans. 

EOPS programs may e&tablish an emergency loan program for EOPS stwlents to meet 
. unexpected or untimely costs for books, college supplies, and transportation, subject to the 
following.provisions: · 

(a) loans may not exceed $300. in a single academic year and must be repaid · 
within the academic year in which the loan was made. 

(b) loan funds shall be held in a separate account e&tablished by the district for 
that purpose; collected funds and interest eamed shall be crediled to the 
loan account and all loan funds may be camed over fiscal years for the life 
of the loan program. 

(c) the total amount held for the loan program may not exceed three time& the 
amount originally set aside to e&tablish the program. Amounts in excess of 
this limit, or the total amount held when the program is tenninated, shall be 
retumed to the Chancellor. 

NOTE: Authority ciled: Sections 69648, 69648. 7 and 71020 Education Code. Reference: Sections 
. 69640 through 69655 Education Code. 

·~ .. -' ' ' . . . - -

Although a specific section covering collection or repayment of loans was not included in Title 5 
regulations, all student loan procedures must be handled in a consistent manner on each campus; this 
includes "due diligence" sections followed by your Business or Financial Aid Office. Funds may not be 
taken out of the emergency loan account for any expenditure other than for.the section of.an emergency 
loan for an eligible EOPS student. You may not use emergency loan funds to pay for any costs 
associated with processing or bookkeeping incurred by the college Business Office, e.g., the cost of 
processing loans or the collection of Joan debts. However, any costs associated with the state approved 
COTOP Program may be allowed with the proper documentation indicating the amount collected and 
the state administrative cost incurred for each individual EOPS student. 

Emergency loan dollars carried over into the next fiscal year are to be kept separate from the new EOPS 
budget, and will not show up as part of the new year's Part C allocation. Any additions to the emergency 
loan fund, either by accrued interest or budget transfers with Part C, should not exceed three '(3) times 
the original amount utilized originally to establish the fund. · 
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56260. Staff. 

EOPS shall be provided by certificated directors, instruciors and co1111Selors and other 
supporl staff employed by the governing board of the community college districL All staff 
funded by EOPS who are not supervised by the EOPS Director shall be accountable to the 
EOPS Director for services rendered to EOPS stUdents pursuant to the approved EOPS 
program plan. 

NOTE: Authority cued: Sectiom 69648, 69648. 7 and 71020 Education Code. Reference: 
Sectiom 69640 through 69655 Education Code. 

- /" ·. - ' ' 
lvlt.1'\<l,IJ•IUOfJI" 

This section of Title 5 requires EOPS Directors to have direct interaction with any and all staff 
associated with the EOPS Program; this statement also applies to staff functions considered to be funded 
by the district. 

All staff funded by EOPS are not necessarily directly supervised by the EOPS Director. However, they 
must be accountable to the EOPS Director for the services they provide to EOPS students, Le,.,. for any 

~OPS specific activities they engage in. A reporting relationship must exist between any staff assigned 
9EOPS specific duties regardless of funding, and the EOPS Director, to insure that activities paid for by 

EOPS are in fact EOPS specific, and that program information is readily shared. This includes District 
Contribution as the EOPS allocation is based in-part on· the District Contribution amount submitted. 

Appropriate documentation of EOPS staff supervision and accountability may be accomplished through 
job specifications or descriptions explaining specific duties, functions and reporting responsibilities. In 
addition. an organizational chart for EOPS should be developed and kept tip--to-date, indicating the 
staffing areas and levels of responsibility along with reporting functions for the entire EOPS staff which 
includes extended or marginal EOPS staff in the student services area. 
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56262. Director Qualifications .. ·· (revision July 1990) 

(a) the EOPS Director must meet the minimUni quulfricationsfor a student services 
administrator as specified in Section 53420 of this part, or must possess a Community 
College Supervision CredentiaL 

(b) ·Jn addiJion, an EOPS Director hired after October 24, 1987 must halle, within 
the last four years, two years of full-time experience or the equivalent: 

(1) in the management or administration of educational programs, 
community organizations, gol'ernment programs, or private industry in 
which the applicant dealt predominantly with ethnic minorities or 
persons handicapped by language, social or economic disadvantages 
or, . 

(2) as a community college EOPS counselor or EOPS instrw:tor, or have 
comparable experience in working with disadvantaged clientele. 

(c) In addiJion, an BOPS director hired after October 24, 1987, shall have 
completed a minimum of six units of college-level course work predominantly 
relating to ethnic min0rities or persons handictz1'ped by educaJional, language 
or social disadvantages. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. · 

This section establishes important qualifications necessary to direct an effective program. The 
regulations do not state specifically what courses will be acceptable when addressing Part (c) of this 
section. However, when developi11g the specifications for an EOPS Director position, colleges should 
use their own good judgment in determining what course work would be appropriate beyond survey 
courses in Human Behavior or Sociology, in order to meet the needs of EOPS students and the 
requirements of this section. If you need further assistance, please call the Chancellor's Office. In 
addition, any director positions for EOPS advertised after October 24, 1987, must include the minimum 
qualifications outlined in this section. · 

In order to receive a waiver for any section concerning the qualifications of the EOPS Director on your 
campus, the college or district must submit a waiver request which meets the following conditions and 
standards: 

Subsection (a): 
There is no waiver granted for this subsection 56262 (a). The EOPS director must possess a 
Community College Supervisor Credential or meet the minimum qualifications for a student services 
administrator as specified in Section 53420 of this part. 

Subsections (b) and (c): 
A waiver may be granted for one (1) year for these subsections. After one year, all qualifications 
must be met or, at a minimum, 11 reasonable" progress must be demonstrated. 
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56264. Counselor Qualifications. (revision July 1990) 

(a) 

(b) 

(c) 

EOPS "Counselors" are those persons designated by the community college to 
serve as certificaied counselors in the EOPS Program aruJ must possess a 
Glmmunity Counselor Credential required by Education Gide Section 87274, 
or possess a· master's degree in counseling, rehabilitation counseling, clinical 
psychology, counseling psychology, guidance counseling, educational 
counseling, social work, or career development, or the equivalent, and 
In addition, EOPS counselors hired after October 24, 1987, shall: 

(1) have completed a minimum of nine semester units of college COunie 
work predominantly relating to ethnic minorities or persons 
handicapped by language, social or economic disadvantages or 

(2) six semester units or equivalent of a college-level counseling practicum 
or counseling field work counies in a community college EOPS 
program, or in a program dealing predominantly with ethnic minorities 
or persons handicapped by language, social or economic disadvantages 
and, 

In addition, an EOPS counselor hired after October 24, 1987, shall have two 
years of occupational experience in work relating to ethnic minorities or 
persons handicapped by language, social or economic disadvantages. · · 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: Sections 
69640 through 69655, Education Gide. 

This SE)ction established qualifications necessary to provide effective counseling services to EOPS 
students. These qualifications also include certain background experiences and educatiOn levels, in line 
with the philosophy of the EOPS Program and the degree of responsibility. 

The regulations do not state what courses will be acceptable when addressing Part (b) (1) of this section~ 
When developing the specifications for an EOPS counselor position, colleges should use their own good 
judgment in determining what course work would be appropriate beyond survey courses in Human 
Behavior or.Sociology. Any counselor positions for EOPS advertised after October 24, 1987, must 
include the minimum qualifications outlined in this section . 

. In order to receive a waiver for any section concerning the qualifications of the EOPS counselor on your 
campus, the college or district must submit a waiver request which meets the following conditions and 

· standards: 

asub-section (a): ' . 
• There will be no waivers granted for this subsection (a). The EOPS counselor must possess a 

Community College Counselor Credential or Masters degree as required by the Education Code, 
Section 87274. · 
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Sub-sections (b) and (c): 
A waiver may be granted·for one (1) year for these subsectioru. After one year, all qualifications 

· must be met or, at a minimum, "reasonable" progress must be demonstrated. 
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562 70. Contract Plan. 

(a) Districts wishing to participate in EOPS shall submit for approval by the 
Chancellor a plan which conforms to the provisiofis of this Chapter for each 
college within the district which intends to conduct an EOPS Program. A 
college plan approved by the Chancellor shall constitute a contract between the 
district which operates the college and the Chancellor. Changes to the program 
plan may be made only with the prior written approval of the Chancellor. 

(b) The Chancellor will notify in writing those districts which submit plans on or 
before the deadline set pursuant.to Section 56274 of this pan within ninety (90) 
days of that deadline whether the district's plan is complete and whether the · 
plan is approved or disapproved. If the plan is disapproved, the Chancellor will 

· notify the district how the plan is deficient. . If a district plan is disapproved, the 
district may resubmit the plan and the Chancellor will approve or disapprove the 
resubmitted plan within ninety (90) days of ils receipt. 

(c) The chancellor's median, minimum and maximum times for approving district · 
plans for EOPS,from the receipt of the initial pliui to final approva.l of the plan, . 
for fucal years 1984·85 and 1985-86 are 245 days, 43 days and 610 days, 
respectively. These times may include repeated re-submissions of plans by some 
community college districts. The estimated time lapse from initial receipt to the 
fust action of approval or disapproVal is estimated to be 87 days. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

These standards will assist the Chancellor's Office and the colleges in their efforts to complete the 
annual task of submitting and approving EOPS Program plans. 

The EOPS Program Plan is considered to be a contract between the District and the Chancellor's Office. 
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56272. ·Outline. 

Each plan shall address the following: 
(a) the long·terin goals of the EOPS Program in supp01:ting the goals of the 

college and of the goals adopted for EOPS by the Board of Go\lemors. 
(b) the objectives of the EOPS Program to be attained in the fiscal year for 

which EOPSfiuuiJJ are allocated. 
(c) the activities to be undertaken to achieve the objectives, iiicluding how the 

college plans to meet the standards set forth in Articles 3, 4, and 5 of this 
Chapter. , 

. (d) an operating budget which indicates the planned apenditrues of EOPS 
funds, and of other district funds to be used to f mance EOPS activities. 

(e) the number of students to be served. 
(/) an evaluation of the results achieved in the prior year of funding. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

-
ar'he annual EOPS Program Plan that is submitted to the Chancellor's Office does not.include the long­
~erm goals. Each college should have their program's long-term goals in some format for reference. 

These goals are to be kept by the program. 
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56274. Deadlines. 

The Chancellor's Office shall annually establi&h afllllll date for the submission of 
EOPS plans and shall notify districts of this date and distribute the forms for the 
submission of the plaf!. not less than 90 days prior to that dllle. Applications and plans 
received after that date shall be returned to the applying di&trict without evaluation or 
consideration. 

NOTE: · Authoril)i cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

The Chancellor's Office will distribute the annual EOPS Program Plan forms each year. When the 
. program allocations are released, the Chancellor's Office will establish the due date for submission of 
the plan. It will be no less than 90 days from the time the forms are distributed to the colleges. 

There are no extensions to the due date. Plans postmarked after the deadline may be returned to the 
district without evaluation or consideration. 
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56276. Review and Approval of District Plans. 

All plans aml requests for fwuling sub milled on or before the deadline shall be 
reviewed and evaluated by the Chancellor. The Chancellor shall approve plans for 

fumling in whole or in part. 

NOTE: Authority Cited: Sections 69648, 69648.7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

- ' . 
l•I" ... 

This section gives the Chancellor the authority to review and evaluate all plans that are submitted on 
time or reject those submitted after the deadline. This section also gives the Chancellor the authority to 
approve plans in whole or in part. 
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56278. Program Evaluation by the Chancellor. 

Each college having an approved plan shall parlicipate annually in an evaluation of 
the effectiveness of the program which shall be conducted by the Chancellor. The 
annual evaluation may include on·siie operational reviews, audiis, and measurements 
of student success in achieving their educational objectives. 

NOTE: Authority cited: Sections 69648, 6964& 7 and 71020 Education Code. Reference: 
· Section& 69640 through 69655 Education Code. 

The evaluation process may take three (3) different forms. However, only measurements of student 
success in achieving their educational goals may be required on an annual basis. The remaining two (2) 
forms of evaluation, i.e., Audits/Validations and Program Reviews (on-site and/or Survey) may be · 
conducted on a six-year cycle (accreditation schedule) basis which entails conducting approximately 20 
evaluations per academic year. 
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56280. Priorities in Serving Students. 

Each plan shall incorporale the prioriJies of this Section in the order presented when 
serving studenJs from among those who are eligible punUlUIJ to Section 56220. The 
purpose of these prioriJies is w ensure that colleges strive w achieve and maintain a 
rricial, ethnic, and gender composition among income· eligible students served which 
matches the rricial, ethnic, and gender composuion by income group of eighleen years 
and above who reside in the college service area. 

(a) Priority iii outreach and recru.ilment services shall be directed towards 
correcting the greatest underrepresented among students serves. Additional 
priority among under-represented students shall be given to serving 
individuals who are the just in their family to attend college. 

(b) priority in serving studenJs enrolled at the college shall be: 
(1) serving continuing EOPS stwlenJs wuh the lowest income. 
(2) serving continuing EOPS students wUh the lowest income who are 

trrinsferringfrom another EOPS progrrim conducted by a 
community college. 

(3) serving just-time EOPS students wUh the lowest income. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. · 

Each EOPS program is encouraged to prioritize services to eligible students. When prioritizing eligible 
students for services, use total family or personal income [AGI = adjusted gross income]. Do not use 
unmet need. In addition, the EOPS director may establish priorities in outreach and recruitment services . 
to correct under-representation among students served and to assist colleges in achieving EOPS local . 
and/or statewide student equity goals. 
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Article 7. Fundin and Ex lcnditurcs 
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56290. Income and Expenditure Accountability. 

Districts shall maintain separalel:y accounts for monies provided for, and expended in, 
support of EOPS activities by specific line item. · · 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655 Education Code. 

All accounting procedures concerning the utilization of EOPS Program funds must. be in accordance and 
compliance "."ith the California Community College Budget and Accounting Manual. If you have any 
questions, please contact your district's Business Officer. 
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56292. Adjustment After Allocations. 

The Chancellor may adjust the ·allocation to any college during ajiscal year for one or 
more of the foUowing reasons: 

(a) to correct over or under allocated amounts in any of the three prior fiscal 
years. 

(b) to correct for over or under uJilization or allocated amounts in the current 
fiscal year. 

NOTE: Authoril:y cued: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. 

-
This section gives the Chancellor the authority to make adjustments to program allocations. In general, 
adjustments are made resulting from corrected approved final claims, district audit citing, Chancellor's 
Office validations, audits, and comprehensive program reviews. 
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56293. District Fiscal Responsibility and Contribution. 

Districts shall insure that colleges under their jurisdiction conducting EOPS programs 
provide to EOPS students who need them the same progra1111J and services the college 
offers to all of its credit enrolled students. The district shall fund the cost of such 
programs and services from resources available to it, except EOPS funds, al a rate per 
EOPS student that is at least equal to the average cost per student served (including 
EOPS students) in these programs and services. Districts accepting EOPS funds will 
be required to pay the salary of the EOPS director at the nlte of at least 5096 of salary 
and benejitsfor 1987-88 and 100% of salary and benejitsfor 1988-89 and every ;year 
thereafter. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: Sedions 
69640 through 69655, Education Code. 

This section outlines district responsibilities concerning required fiscal contributions and college 
resources. Overall, districts are required to provide EOPS students with the same level of support, be it 
fiscal or direct services, as any other credit enrolled student. All districts have the responsibility of 

Moviding services to all m. atriculating students equally. In addition, it is the responsibility of EOPS · 
..... rograms to provide program related services in a manner that is considered to be "over-and-above, and 

in addition to" those services available to credit enrolled students. 

This section also requires districts to pay for the EOPS directors salary and benefits. Specifically, all 
districts and/or colleges who accept EOPS funds are required to pay the full salary and benefits of the 
EOPS director; this section may not be waived. However, a waiver may be possible to allow colleges to 
have a part-time EOPS director. 
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56294. EOPS Supplemental Costs. 

Colleges shall expend EOPS funds only for progrums and services which are over, 
above, and in addition to the costs which are the district's responsibility as defined in 
Section 56293. 

· NOTE: Alit/Writj cited: Sections 696411, 69648. 7 and 71020 Education Code. Reference: 
Sectitins 69640 through 69655, Education Code. · 

-
EOPS Programs are required to provide services that are considered to be "over-and~above, and in 
addition to" wherever EOPS and/or district contribution funds are utilized. "Over and above" services 
are those program services that are provided to EOPS students in a manner that is "over-and-above" in 
quality and/or quantity. For example, more tutoring hours may be provided over those available to non­
EOPS students, or one to one tutoring sessions are available to EOPS students only rather than group 
tutoring. 
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56295. · Expenditures Allowed. 

(a) Colleges may expend EOPSfunds to meet the EOPS supplemental costs as. 
defined in Section 56294 for personnel and other expenses approved in the 
EOPS annual plan. Expendiluresfor other expenses in object categories 4000 -
6000 (except for EOPSflllllncial aid) in the Budget and Accounting Manual 
shall not exceed JO'lb of the EOPS alloCD.tion or$50,000, whichever is less. 

(b) Requests to purchase computer hardware and/or software shall be approved by 
the district superintendent/president priOr to transmiualfor approval by the 
Chancellor. 

NOTE: Authority cited: .Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. 

This section restricts the amount of EOPS funds that may be spent on discretionary costs, those expenses 
charged to object codes 4000, 5000, and 6000 (except for category C expenditures). The EOPS budget 
cannot show planned expenditures or actual expenditures exceeding 10% of the allocation or $50,000, 
whichever is less. There are no waivers available for this section. 

en addition, when purchasing computer hardware and/or software, the expenditure must receive local 
approval from the district superintendent/president first, then submit the pre-approved request to the 
Chancellor's Office for approval. This process requires EOPS programs to coordinate the purchase of 
computer equipment with the campus-wide operation and to assure the compatibility of equipment and · 
efforts. · 
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56296. Expenditures Not Allowed. 

EOPS fwuls shall not b~ expended for the foUowing: 
(a) college administrative support costs (e.g., staff of the b11Siness off ice, 

bookstore, reproduction, staff at the dean salary level and above). 
(b) indirect costs (e.g., heal, lights, power, janilorial service) 
(c) political or professional association dues and/or contributions. 
(ti) costs of furniture (chairs, desks, coat hangers, etc.) 
(e) costs of construction, remodeling, renavation, or vehicles. 
(fJ travel costs other than travel costs of EOPS staff and.students for EOPS 

activiJies or functions. 

&ceptfor ilems (a) through (c) above, waivers may be approved by the Chancellor on a 
case-b.)1-iase basis. 

NOTE: Authority ciled: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. 

Items a, b and c cannot be waived. Items d, e, and f may be waived on a case-by-case basis. All waiver 
. requests must be submitted in writing prior to expending monies for the costs outlined. Waivers will be 
granted only for expenses directly associated with EOPS functions and operations. 

Whenever the EOPS program would like to expend program funds for items listed in sub-sections d, e, 
or f, a waiver request must be submitted first to the Chancellor's Office for approval. This process 
requires EOPS programs to coordinate the expenditure with the Chancellor's Office to insure the 
compatibility with program activities and Title 5. 
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e 56297. Special Projects and Incentives. 

(a) The Chancellor may allocaiefundsfor recommended special projects which 
seek to benefit the statewide, regional, or local conduct of EOPS programs, 
provided that no special project duplicaJes college or EOPS activities. 

(b) Special projects shall be recommended by the advisory committee established 
pursuant to Section 69643 of the Education Code. 

(c) Funding for special projects shall consist of amounts set aside for this purpose 
in the Governor's BudgeL The Chancellor may redirect funds released 
pursuant to Section 56292 ui fund additional special projects. . 

(d) Colleges which demonstrate outstanding effectiveness based upon evalWuions 
conducted for use of special project funds or other funds which may be 
released pursuant.to Section 56292. 

NOTE: Authority ciled: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. 

Colleges that demonstrate effectiveness based upon evaluations conducted or positive' performance 
observed may be eligible to receive priority consideration for receipt of special project funds or 

Areal located funds. Specifically, those colleges who have recently experienced mandatory reductions, 
•djustments or returned unexpended funds in excess of 5% of their allocation, will not be eligible to 

receive priority consideration. In addition, funds returned from mandatory reductions, adjustments, or 
returned unexpended funds may be reallocated. 
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56298. EOPS Financial Aid Restrictions. 

In etuhj1Scal ;year the colleges shllll expend for EOPS grants and worksnuly an 
amount eqlllll to thllt expended in the prior jis~l year, unless waived by the 
Chancellor, for the folloWing reasons: 

·(a) to establish a book service program. 
(b) the college allocation was corrected pursuant to Section 56292. 
(c) to meet the requirements of Article 3. 

NOTE: Authority cited: Sections 69648, 69648. 7 and 71020 Education Code. Reference: 
Sections 69640 through 69655, Education Code. 

This section requires the level of EOPS grant money obligated to the prior year levels. This level of 
funding. i.e. Part C obligation, is determined by the amount expended in Part C in the prior year as 
reported on the final expenditure report. 

EOPS programs must maintain the prior year expenditure level for direct aid to eligible EOPS students. 
Waivers are available ifprograms meet the standards stated in this section. Waivers must be submitted A 
prior to any budget transfers or reductions to Part C (direct aid) monies. If you· do not submit a waiver, 'W 
your program budget may not receive approval until a waiver is submitted. 

Note: The definition of BOPS Book Service program activity is as follows. An BOPS Book service 
provides EOPS eligible students with books necessary for their success in obtaining their educational 
goal and objectives. This pertains to textbooks and workbooks only. EOPS students are not required to 
have unmet need to participate in this program activity, therefore, this activity is a service and .not part of 
a student's financial aid· package. Also, it is important that the Financial Aid Office is informed in a 
timely manner of any EOPS students receiving EOPS Book Services as it may affect their financial aid 
package. 

-'06 569 



-t-f;~T a..: 
~ '? ' ' l I % 

111 Ill a 

ExhibitB 

0 " 

"''t' ....... .,. . . 
If< .. DEPARTMENT CF' . ARNOLD SCHWARZENEmme:R, IBDVERND.R e °"4,,..,.... .. F I N A N c E-----9""1""'111'"'L-,,-ST_A_ll:ICT--=.,..,a""A_C_AA_M,.,,.l<N..,.,T""'.a-=c:-::A-::•:-'..9:":9:"::a':":1":'4.-:::a::7:-ci'.::"s"""•:-ww--w-.a-a-... -CA-.-ma-v 

February 9, 2004 

Ms. Paula Higashi 
Executive Director 
Commission on S~te Mandates 
'980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Deer Ms. Higashi: . . ... 

RECEIVED 
FEB 1 :t n~4 

COMMISSION ON 
STATS: f\AANf\ATF..S 

The Department of Finance has received and reviewed Commission on State Mandates Test 
cialm No. 02~TC-29, Extended Opportunity Programs and Services, submitted by the West 
·Kerri Community, College District (WKCCD). Based on our review of the claim and the relevant . 
State statutes, we believe that a community college district's participation in the Cciml"!lµnity 
College Extended Opportunity Programs.and Services (program) is the result of a discretlc:inary 
action taken by tlie governing board of the district. As a result, we must conclude that the State 
laws and regulations at Issue in this test claim do not .create a State-mandated reimbursable 
activity, and we therefore request that the test clalm:be denied in its entirety. 

We note'.that the test claim identifies specific requirements for both community college districts 
and the Board of Governors. However,' activities related to the Board of Governors are riot· 
reimbursable because the Board Is not an eligible claimant. ·. · ,_ 

' : ~.; 

- Relying· ori the test claim summary, we note that it appears thatthe .claimant Is seeking . 
reimbursement for costs to districts incurred as a result of changes to program requirements_ 
since 1975. Nevertheless, the choice of a :district to participate in this discretionary_ program 
remains discretionary. as the program1s internal requirements change,' because the authority to 
establish a program In statute has remained unchanged: over time. The claimant therefore 
could withdraw from the program and not be subject to any altered requirements' if the claimant 
believes avaflable funding from the discretionary program exceeds the costs of participating In _ 
the·program. It ls·also appropriate to emphasize that funding.is specifically provided in. the, . 
annual budget for c;listricts who apply for funding, which then triggers the requirements of .the 
program, so·, It is clear that any activities related to requirements of the voluntary program have 
a speclflc_fund source dedicated to offset-district costs. 

. .·:. 

Education Code Section (ECS) 69640, the first section in the series of code sections 
establishing the program, states: · · , 

" .. ;It Is the intent and purpose of .the Legislature in establishing the Community College 
Extended Opportunity Programs and ~ervices (EOF'S) to encourage local community_ 
colleges to establish and implement programs ... " - -

Additionally, ECS 69649 governing the specific establishment of a program on a community. 
. college campus, states: -- . ' - ' .-. - - . . ' . . 
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· " ... The governing board of a cornrnunitycollege district may, with the approval ofthe 
board, establish an eXtended opportunity program .. ." 

Furthermore, ECS 69652 states: 

"The governing board of a community college district may apply to the board for an 
allowance to meet all or a portion of the cost of establishing and operating extended 
opportunity programs or servic~s.authorlzed by this artlc!e. The application shall contain 
a detailed plan or pians for use of the allowance. The plan·or plans shall be submltted in · 
accordance with rules and regulations adopted by the board. The board may also adopt · 
rules and ~gulations relating to the form and content of applications and·procedures for 
review, evaluation, and approval thereof." 

' . . . ' 

Finally, ECS 69653 states: 

"Applications shall be subject to the approval of the board. Upon approval by the board, 
it shall :eertlfy an apportionment or apportionments to the Controller. The Controller shall 
draw warrants .oii the State Treasury in the .amounts certified In favor of the governing 
board of the community college district which has jurisdiction over the· applicant district in 
acooi'dance with a schedule of paymen~ established by the board and approved by·the · 
Department of Finanee." · · · 

lfle plain language of ECS 69640 indicates the Legislature's Intent to simply encourage the 
establishment of such programs; and ECS 69649 clearly indicates that a district may establish 
such a program with the approval of the board. Given that the decision to· establish a program 
lies with the lndiVidual districts, and is not specifically compelled by language In these statutes, 
we find that the requirements for which the claimant seeks reimbursement are not State- . 
mandated activities. Additionally, ECS 69652 and ECS 69653 establish mechanisms that. 
authorize districts to apply to the Board of Governors for funding, rather than requiring them to 
do so, and requiring thei ·BOG to apportion funding for approvectplans. We .note that If the 
Board denied a district request to establish ·a program, a district would have no legal obligation 
to operate a program. However, If the Commission on State Mandates finds the test claim to . · 
result .In any' State·-mandated actlvltles,.we· again note funding in the annual Budget Act for this 
. discretionary program exists.and has increased eorisiderably over.time, mirroring any inc_reiased 

. requiremehts.' · · · · · 
' . ··. •'' 

. A.recerifdecisl6ii by the'Commlsslon on State· Mandates lends additional.support to the 
ar:gumerits offered -In the precedlng-paragraph('in,Test Cialm 97•T0-14 (Janµary 25, 2001 ), a 

· school district challenged the statutes"requirlng districts to bear all costs.associated with a . ·. 
. request for an emergency apportionment Although-the claimant argued that the financial . · 

position of some districts made submitting a request necessary, ratherthan.optional, the · 
Commission rejected their argument. Instead, the Commission ci:>ncluded, ~Based on upon. the 
plalri language of the test claim statute it is cle.ar that districts may·request an··ei'nergency ··' ·· 
apportionment. However, they are not required to do so. T_he test claim legislation merely 
provides a prcicadi.lre for' school districts to borrow funds. Thus,·the school .district, and not the 
state, Imposes the requirements of tlie:test claim leglslation·~y requesting an ·e111ergency · 
apportionment." · · · · · · · · 

This deC:isiori cleaHy parallels the statutory language, program framework, ahd circiumstances of 
the present test claim submitted by WKCCD. The reimbursements sought by the WKCCD al'EI 

. . . . . 
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triggered only after the district decides to apply to the Board to establish a program. The test 
claim statutes governing the program provide a template to districts for establishing local 
programs, and a process to request state funding, but these statutes are operative only for 
districts choosing to participate in the program. 

Further support for this conclusion is provided by the .courts in the following cases: . · 
(1) Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4th 727; (2) City of 
Merced v. State of California (1984), 153 Cal. App. 3d 777; and (3) Contra Costa County v. 
State of California (1986), 177 Cal. App. 3d, 62, 79. Specifically, in Department of Finance v. · 
Commission on State Mandates (2003), the court found that if a school district elects to 

· participate in any underlying voluntary education-related funded program, the obligation to 
comply with the requirements related to that program does not constitute a reimbursable state 
mandate. The court went further, stating that even if program participation is legally compelled, 
claimants were not entitled to reimbursement from the state of the costs of required activities 
under that program because there were free at all times to use funds provided by the State for 
that program to pay required program expenses. 

Based on the findings of the court in this case, it is clear that because participation in the 
program at issue in the present test claim is undertaken at local option, no reimbursable state 
mandate can be established. However, should the Commission find such a mandate, claimant 
has also failed to establish that funds provided in the annual Budget Act for this program cannot 
be used to cover the costs of activities identified in the test claim, and that any such costs 
exceed the amount of funds made available. · 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing Ust which accompanied your July 29, 2003 letter have 
been provided with copies of this letter via either United States Mail or, in the case of other 
State agencies, lnteragency Mail Service. 

If you have any questions regarding this letter, please contact Pete Cervinka, Principal Program 
Budget Analyst, at (916) 445-0328, or Keith Gmeinder, State mandates claims coordinator for 
the Department of Finance, at (916) 445-8913. 

~D~ 
eannie Oropeza 
rogram Budget Manager 

Attachment 
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Attachment A 

DECLARATION OF PETE CERVINKA 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-02-TC..29 

1. I am currently employed by the State of Callfomla, Department of Finance (Finance), am. 
familiar with·the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the various statutes sections relevant to this claim are accurately quoted 
In the test claim submitted by claimants and, therefore, we do not restate them in this 
declaration. · 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

Pete Cervinka 
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PROOF OF SERVICE 

Test Claim Name: .Extended Opportunity Programs and Services 
Test Claim NL1mber: CSM-02-TC-29 

. I;. the undersigned, declare as follows: . 
I am employed In the County of Sacramento, State of Callfomia, I am 18 years of a~e or older 
and not a party to the within entitled cause; my business address is 915 L Street, 7 Floor, . 
Sacramento, CA 95814'. · · · · 

. On February 9, 2004, I served the attached recommendation ofthe Department of Finance in 
said cause, by fac6imlle to the Commission on State Mandates and by placing a true copy 

·.thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United States Mail at Sacramento, Callfomia; and (2) to state · 
agencies in the normal pickup location at 915 L Street, 7th Floor, for lnteragency Mail Service, 
addressed as follows: 

A-1.6 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

G-01 · . 
California Community Colleges 
Attention: Thomas J. Nussbaum 
1102 Q Street, Suite 300 
Sacramento, CA 95814 

West Kem Community College District 
Attention: Wlillam Duncan · 
29 Emmons Park Drive 
Taft, CA 93268 

Education Mandated Cost Network 
Attention: Carol Berg; Ph.D, 
1121 L Street, Suite 1060 
Sacramento, CA 95814. 

SlxTen & Associates 
Attention: Keith B. Petersen 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mandate Resource Services 
Attention: Harmeet Barkschat 
5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 . 

B-8 
State Controller's Office 
Division of Accounting & Reporting 

. Attention:. Michael Havey · 
3301 C Street, Room 500 
Sacramento, CA 95816 

San Diego Unified School District 
Attention: Arthur Paikowitz 
4100 Normal Street, Room 3159 
San Diego, CA 92103-8363 

Shields Consulting Group, Inc. 
Attention: Steve Shields 
1536 361h Street · 
Sacramento, CA 95816 

Mandated Cost Systems. 
Attention: Steve Smith 
11130 Sun Center Drive, Suite 100 

. Rancho Cordova, CA 95670 

Spector, Middleton, Young & Minney, LLP 
Attention: Paul Minney 
7 Park Center Drive 
Sacramento CA 95825 

Reynolds Consulting .Group, Inc. 
Attention: Sandy Reynolds 
P.O. Box 987 
Sun City, CA 92586 

311 



! 

l 

Centration, Inc. 
Attention: Beth Hunter 
8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

I declare under penalty of perjury under the laws of the State of Callfomla that the foregoing Is · 
true and correct, and that this declaration was executed on February 9, 2004, at Sacramento, 
California. · · · · 

·U-J. ~~ p.-:, 
Jennifer Nelson 
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SixTen and Associates· 
·Mandate Reimbursement Services 

EXHIBITC 

•

"TH 8. PETER. SEN, MPA, JD, President 
2 Balboa Avenue, Suite 807 

· ::;an Diego, CA 92117 

Telephone: (856) 514·6605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

-• 

• 

March 4, 2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-29. 
West Kem Community College District 
Extended Opoortunity Programs and Services 

DearMs. Higashi: 

RECEIVED 
MAR 0 8 2004 

COMMISSION ON 
STATF MANOATF:.S 

' ' 

I have reeeived the response of the Department of Finance ("DOF") dated February 9, 
2004, to which I now respond on behalf of the test claimant._ 

A. The Response of the DOE is Incompetent and Should be Excluded 

Test claimant objects to the response of the DOF, in total; as being legally incompetent 
and move that it be excluded from the record. Title 2, California Code of Regulations, · 
Section 11 B3.02(d) requires that any: . 

" 

" ... written response, opposition, or recommendations and supporting 
documentation shall· be signed at the end of the document, under penalty 
of perjury by an authorized representative of the state agency, with the 
declaration that it is t~e and complete to the best of the representative's 
personal knowledge or information or belief. n 

The DOF response does not comply with this essential requirement. Since the 
Commission cannot.use-unverified comments unsupported by declarations, but must 
make conclusions based upon an analysis of the statutes and facts supported in the 
record, test claimant requests that the comments of the DOF not be included in the 
Staffs Analysis. · 
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B. The Program is Not Optional 

Ms. Paula Higashi 
Test.Claim 02-TC-29 

March 4, 2004 

The main thrust of the DOF's comments is that Extended Opportunity Programs and 
. Services are optional arid, therefore, none of the claimed activities are mandated. 

On September 24, 1987 (operative October 24'. 1987), the Board of Governors of the 
California Community Colleges enacted Section 56210 of Title 5, California Code of 
Regulations: 

"Beginning with the 1987-88 academic year and every year thereafter, the 
college shall maintain the same dollar level of services supported with 
non-EOPS ·funds as the average ~ported in its final budget report in the 
previous three academic years. At a minimum, this amount shall equal 
the three year average or 15% of the average EOPS allocation to that 
college for the same three base years, whichever is greater. The 
Chancellor may approve reductions in the amount if enrollment in the . 
EOPS program decline." 

:' •. 
.,\ 

Therefore, even if DOF is correct on all or a portion of its "optional program" argument, •.... 
beginning with the 1987-1988 academic year and every year thereafter, each college is 
required to maintain EOPS programs at a minimum level. If these programs were 
"optional" prior to then, they became mandatory beginning with the 1987-1988 
academic year. This, of course, totally rebuts DOF's statement that "The claimant 
therefore could withdraw from the program .. ." This brings into play the provisions of 
Government Code Section 17565 which provides that if a school district, at its option, 
has been incurring costs which are subsequently mandated by the state, the state shall 
reimburse the district for those costs incurred after the operative date of the mandate. 

C. EOPS Programs are Compulsory 

By January 1, 1986, the Board of Governors of the California Community Colleges were 
required to adopt rules and regulations necessary to implement the Education Code 
provisions relating to EOPS. Education Code section 69648 These rules and 
regulations were required to prescribe the procedure by which a district shall identify a 
student eligible for EOPS on the basis of the student's ·language, social, or econo~ic 
disadvantages [subdivision Ca)] and establish minimum _standards for the establishment 
and conduct of EOPS [subdivision Cb)]. . 

The governing board of a community college district may,.with the approval of the 
. Board, establish an EOPS. However, in order to eligible to receive state funding, the . 

program shall meet the minimum standards established pursua'nt to subdivision (b) of 
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section 69648. Education Code section 69649(a) Therefore, in order to determine 
whether the program is subject to non-legal compusion, the usual "carrot and stick" 
analysis must be made .. 

The controlling case law on the subject of non-legal compulsion is still City-of -
Sacramento v. State of California (1990) 50 Cal.3rd 51 (hereinafter referred to as 
Sacramento II). 

(a) SaC?ra_mento II Facts: 

The adoption of the Social SecL,irtty Act of 1935 provided for a Fe~eral Unemployment 
Tax ("FUTA"). FUTA assesses an annual tax 011_ the grosswages paid by covered 
private employers nationwide. However, employers in a state with a federally "certified" 
unemployment insurance program receive a "credit" against the federal tax in an 
amount determined as 90 percent of contr:ibi.Jtions made to the state system. A 
"certified" state program also qualifies for federal administrative funds. 

· California enacted -~ unemployment im;urar:ice system in 1935 and has sought to 
maintain federal compliance ever since. .. _ - · 

e In 1976, Congress enacted Public Law numbere4~566 which ainendedFUTA to 
require, for the first time, that-a "certified" state plan include coverage of public 
employees. States that did not alter their unemployment compensation laws 
accordingly faced a loss of both the federal tax credit and the administrative subsidy. 

. . . . 

In response, the Califqrr:iia Legi$.lf1tllre adopted Chapter 2, StatLites of 1978 (hereinafter 
chap~er 2rTB), to ·conform to PLibiic Law 94-566, and required the state and a11 ·1ocal 
governments to participate in the state unemployment insurance system on behalf of 
their employees. _ 

(b) Sacramento I Utigajjon _ 

The City of Sacramento and the Counfy of Los Angeles filed claim·s with the State 
Board of Control seeking· state-. subvention. of the costs imposed oil them by chapter 
2178. The State Board denied the claim. On mandamus, the Sacramento Superior 
Court overruled the_ Board and found the costs to be reimbursable. ·In City of · 
_ Sacr!J.rnentq v. S~ate__of P,a/ifQrnia.(19:84),156-9al.~pp,.~d 1_82 (he~jr;i.after Sacramento. 
I) the Co1,1rt of Appef1I affjrm,e,c;f .c(:)nclud_i_ilg, inter ~lie\l_ct.~.a..t chapter 2/78. impqsed state_~ -
mandated 9osts rei,rrtb\J~able 1,1rider se9tion ~of ~ftiqle XIII B. It also.,helct, however, .. 
that th~ potential loss of federal funds a'nd tax credits did not render Public Law 94-566 

. !1- ' ••··. ., -,, . • . - . - - . - ... 
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so coercive as to constitute a "mandate of the federal government" under Section 9(b). 1 

In other words, Sacramento I concluded; inter alia, that the loss of federal funds and tax 
credits did not amount to "compulsion". 

(c) Sacramento II Litigation . 

After remand, the case proceeded through the courts again. In Sacramento II, the 
Supreme Court held that the obligations imposed by chapter 2!78 failed to meet t_he 
"program" and "service" standards for mandatory subvention because it imposed no 
"unique" obligation on loi;:al governments, nor did it require them to provide new or 
increased governmental sefyices to the· public;. The Court of Appeal decision, finding 
the expenses reimburaable; was overruled: · 

However, the court also overruled that portion of Sacramento I which held that the loss .. 
of federal funds and tax credits did not-amount to "compulsion". 

(d) Sacramento /I "Compulsion" Reasoning 

Plaintiffs argued that th~ test claim legislation require.d a clear legai, compulsion not 
present in Public Law 94-566. Defendants responded that the consequences of 
California's failure to comply with the federal "carrot and stick" scheme were so 
substantial that the 'stat~ had no realistic "discretion" to refuse. · · 

In disapproving Sacramento·/, the court explained:. 

"If California.failed to conform its plan to ~aw.federal requirements.as they 
aros~. its b!Jsinesses faced a new and s~rious penalfy -fu.11, do1,1ple · 
unemployment taxation by both state anti federal governments." (Opinion, 
at page 74) · · 

Plaintiffs argued that California was not compelled to comply because it could have 
chosen to terminate its own unemployment insurance system, leaving the state's 
·employers faced only with the federal tax. The court replied to this suggestion: 

"However, we cannot imagine the draften; and adopters of article XIII .B 
inte.nded to force the state to such; draconian ends. ,('ID ••. The alternatives 

.' \. 1.·.: .. -J; _. •. 

1 SeCtioh 1 of article' Xlll B limitS"annual· "appropriations". S~cti6n 9(b) provi.des. 
that "appropriations $Llbject'tonmitatiortll do not inclcid"e "appropristion's"req'l.lired to·_, . 
comply With mandates of the courts. or ttte federal' g"overrimen~ which; witnout disc~e~iqn, 
require an expenditure for additional seniices or which unavoidably make the prov1s1on 
of exi_sting services more costly." 
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were so far beyond the realm of practical reality that they left the state. 
'without discretion' to depart from federal standards." (Opinion, at page 
74, emphasis supplied) 

In other.words, terminating its own system was not an acceptable option because it was 
so far beyond the realm of practical reality so as to be a draconian response, leaving 
the state without discretion. The only reasonable alternative was to comply with the 
new legislation. · · 

The Supreme Court in Sacramento II concluded by stating that there is no final test for 
a determination of "mandatory" versus "optional": 

(e) 

"Given the variety of cooperative federal-state-local programs, we here · 
attempt no final test for 'mandatory' versus 'optional' compliance with 
federal law. A determination in each case must depend on such factors 
as the nature and purpose of the federal program; whether its design 
suggests an intent to coerce; when state and/or local participation began; 
the penalties, if any, assessed forwithdrawalor refusal to participate or . 
comply; and any other legal and practical consequences of · · 
nonparticipation, noncompliance, or withdrawal." (Opinion, at page 76) 

Statutory Compulsion is not Reguired 

In Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th. 727, 
736, the supreme court first made it clear that the decision did not hold that legal 
compulsion was necessary in order to find a reimbursable mandate: 

"For the reasons explained below, although we shall anal}tze the legal 
compulsion issue, we find it unnecessary in this case to decjde whether a 
findjnq of legal compulsion is necessarv in order to establish a dght to· 
reimbursement under article XIII B. section 6, because we conclude that 
even if there are some circumstances in which a state mandate may be 
found in the absence of legal compulsion, the circumstances presented in 
this case do not constitute such a mandate." (Emphasis in the original, 
underlining added) · · · · 

Therefore, "carrot and stick" situations must still be determined.on a case by case 
basis. The test for determining whether there is a mandate is whether compliance with 
the test claim legislation is a matter of true choice, that is whether participation is truly 
voluntary. Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1582 
Here, the Legislature has challenged California community colleges to recognize the 
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_ need and accept the responsibility for extending the opportunities to all who may profit 
therefrom regardless of economic, social, and educational status. To ignore available 
funding to help recognize these needs and to ignore their responsibility is so feir beyond 
the realm of practical reality, that it leaves community college districts without' any 
rational discretion. Califomia community colleges have no true choice, but to perform 
their duty and comply with the EOPS program. 

D. §tat, funding Does Not Bar the Finding of a Mandate 

DOF argues that Education Code sections 69652 and 69653 "establish mechani£tms 
that authorize districts to apply to the Board of Governors for funding ... and requiring the 
BOG to apportion funding for approved plans ... we again note funding in the ann1..1al 
Budget Act for this discretionary program exists ... n -

·First of all, section 69652 provides that under unspecified circumstances, -districts may 
apply for an allowance to meet all or only a portion of the costs of establishing and 
operating their EOPS. Secondly, section 69654 provides that the Board shall include 
"an estimate» of the need for state funds. Thirdly, section 56210 of the California Code 
of RegulEJtions (supra) requires a minimurn expenditure of "non-EOPS" funds. Fin~lly, 
in these "budget crises years", any funding from the annual Budget Act is not a given. · 

Implicitly, DOF relies on subdivision (e) of Government Code Section 17556: 

"The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency or school district, 
if, after a hearing, the commission finds that:.... · 

(e) The statute or executive order provides for offsetting savings to 
local agencies or school districts which result in no net costs to the local · 
ag~ni::ies or school districts, or includes additional revenue that was 
specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate." -

It is quite apparent, then, that the conditions of subdivision (e) of Government Code 
section 17556 are not a bar to a finding of this mandate because there is no showing 
that the additional revenue is in an amount sufficient to fund the cost of the state 
mandate. Any revenues actually received can be considered in the parameter and 
guidelines phase to offset the actual costs of providing EOPS. · 

Test claimant also points out that this possibility was provided for iri the test claim: 

"Community colleges may receive qeciicated grant and categorical funding 
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for some of the activities included in this test claim. To the extent that the 
funding is provided each year, and to the extent that the dedicated funds 
are applied to activities mandated by the state, the amounts received and 
applicable to mandated activities will reduce the amount of costs 
mandated by the state. The test claimant is informed and believes that 
the Chancellor of the California Community Colleges has the 
documentation necessary to determine the amounts of these special 
purpose funds allocated to each college year, and the purposes for which 
the funds were intended. This information can be utilized to determine 

·the revenue offset amounts each year." (Test Claim, page 67, line 7 
through page 68, line 3) 

Clearly then, the possibility of some state funding does not bar a finding of a 
reimbursable mandate. · 

CERTIFICATION 

I certify b,y my signature below, under penalty of perjury under the laws of the State of 
California, thatthe statements made in this document are true and complete to the best 
of my own personal knowledge or information and belief. · 

Sincerely, 

Keith B. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF SERVICE 

RE: Extended Opportunity Programs and Services 02-TC-29 
CLAIMANT: West Kern Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of tne above named claimant(s). I_ am 18 years of age or older and not a 
party to the within entitled matter. · 

On the date indicated below, I served the attached: letter ·of Mach 4. 2004 , addressed 
as follows: 

Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, suite 300 · 
Sacramento, CA 95814 

FAX: (916) 445-0278 

Q 

U.S. MAIL,: I am familiar with the business 
practice at SixTeri and Assoeiates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal· Service. In 
accordance with that practice, 
correspondence placed in the internal 
mail collection, system at SixTen and 
Associates is deposited with the United 
States Postal Service that same day In 
the ordinary course of business. 

OTHER SERVICE: I caused such 
envelope(s) to be delivered tothe office of 
the addressee(s) listed above by: - _ 

<Describe) 

AND per mailing list attached 

Q 

0 

a 

FACSIN)ILE TRANIJ~IS"IQM: On the 
date below from facsimile machine 
number (858) 514<,:8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Ruleis of ·court 
2003-2008. A true copy cif the above­
described document(&) was(were) 
transmitted by facslr:nlle transmission and 
the transmission WCls ' reported as 
complete and without error. 

A copy of the transm!ll!ilOfl OlPPrt Issued 
by the trailsmitthig maenlrie js ?ittached to 
this proof of service .. '·- · · 

PERSON~ ~~11'VJI'~; ~Y causing a true 
copy of the above-deflil:ti~ttd document(s) 
to be hand delivered to the gffi~(s) of the 
addressee(s). . ·· 

. . ~. " -. 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 3/4/04 , at San Diego, California. 

Dia~ 
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•

st Updated: 
st Print Date: 

Clalm Number: 

6/26/2003 

09/17/2003 
02-TC-29 

Malling Information: Other 

Malling List 

Issue: Extended Opportunity Programs and Ser.lees 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malling list Is continuously updated as requests are recelvad to Include or remova any party or person 
on the malling list. A current malllng list Is prolAded with commission correspondence, and e copy of the current malling 
llst Is avalleble upon request at any time. Except as prolltded otherwise by commission rule, when a party or Interested 
party files any written material with the commission concerning a claim, It shall simultaneously serva a copy of the written 
material on the parties and Interested parties to the claim Identified on the malling list prolltded by the commission. (Cal. 
Code Regs., tit. 2, § 1161.2.) · · 

Mr. Reith B. Petersen · 
SlxTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Wilham Duncan . 
West Kem Community College District 
29 Emmons Park Driva 
Taft, CA 93268 · .r. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drlva 
Sacramento, CA 95825 

Ms. Harmeel Barkscfiet 
Mandate Resource Ser.lees 
5325 Elkhorn Blw. #307 
Sacramento, CA 95642 

Mr. Sleva smith 
Mandated Cost Systems, Inc. 
11130 Sun CenterDrt1.e, Suite 100 
Rancho Cortlow, CA 95670 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 

. P.O. Box 987 
Sun City, CA 92586 
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Claimant Rapre.sentatlve 

Tel: (858) 514-8605 

Fax: (858) 514-8645 

Claimant 

Tel: (661) 763-noo 

Fax: 

Tel: (916) 646-1400 

Fax: (916) 646-1300 

Tel: (916) 727-1350 

Fax: (916) 727-1734 

Tai: (916) 669-0888 

Fax: (916) 669-0889 

. Tel: . {909) 672-9964 

Fax: (909) 672-9963 



Dr. Carol Berg 
Education Mandated Cost Network 

Tai: (916) 446-7517 
1121 L Street, S ulte 1060 
Sacramento, CA 95814 Fax: 

Mr. Arthur PaikOWltz 

(916) 446-2011 e 
Sen Diego Unified School District Tel:· (619) 725-7565 
·4100 Normal Street, Room 3159 
San Diego, CA 92103-8363 Fax: (619) 725-7569 

Mr. Ste1.e shields 
Shields Consulting Group, Inc. Tel: (916) 454-7310 
1536 36th Street 
Sacramento, CA 95816 Fax: (916) 454-7312 

Mr. Michael Havey 
State Controller's Office (B--08) .rei1: (916) 445-8757 
Division of Accounting & Reporting · 
3301 C Street, Suite 500 
Sacramento, CA 95818 

Fax: (916) 3234807 

Ms. Beth Hunter 
Centration, Inc. Tel: (868) 481-2642 
8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 Fax: (868) 481-5383 

.e Mr. Keith GmSlnder ·· 
· Department of Finance (A-15) . Tei: (916) 445-6913 
915 L Street, Bth Floor 
Sacramento, CA 95814 Fax: (916) 327-0225 

Mr. Thomas J. Nussbaum (G'.-01 j 
Callfomla Community Colleges Tel: (916) 445-2738 
1102 Q Street, Suite 300 
Sacramento, CA 95814-6549 Fax: (916) 323-8245 

Page: 2 
322 



STATE OF CALIFORNIA 

ACALIFORNIA COMMUNITY COLLEGES 
-CHANCELLOR'S OFFICE 

1102 Q STREET. . 
SACRAMENTO, CA 95814-6511 
(916) 445-8752 
HTTP://WWW.CCCCO.EDU 

March 11, 2004 

Paula Higashi, Executive Director 
Conunission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

. RECEIVED 

MAR 1 1 2004 

COMMISSION ON 
<".TATF MAl\lf)ATt=°-"'. 

Re: Test Claim: Extended Opportunity Programs and Services, 02-TC-29 

Dear Ms. Higashi: 

EXHIBIT D 

As an interested state agency, the Ch~cellor's Office has reviewed the above test claim in light 
of the following questions addressing key issues before the Conunission: · 

• Do the provisions [Ed. Code, §§ 69640, et seq. and Cal. Code Regs., tit. 5, §§ 56200 et seq., 
and the BOPS Implementing Guidelines (January 2002)] impose a new program or higher · 
level .of service within an existing program upon local entities within the meaning of section 
6, article XIII B of the California Constitution and costs mandated ·by the state pursuant to 
section 17514 of the Government Code? 

• Does Gov~mment Code section 17556 preclude the Commission from finding that any of the 
test claim provisions impose costs mandated by the state? 

• Have funds been appropriated for this program (e.g., state budget) or are there any other· 
sources of funding available? If so, what is the source? 

We see no need to go through the test claimant's exhaustive analysis of the Jaw since 1969, as 
well as the relfla?ons of the Board of Governors, that are required to be consistent with section 
69640 et seq.; or to track the exact year in which each minimum condition and requirement with 
regard to the receipt ofEOPS funding was enacted into law, as a recent California Supreme 
Court is dispositive of the issues raised by claimant. Even assuming, for the sake of argument, 
that all of the requirement of the BOPS were not in law prior to 1975, the test claim fails for the 
reasons set forth below. · · 

1 Education Code section 69640 provides ihat, "The rules and regulations of the Board of Governors of the 
California ComrnunitY Colleges shall be consistent with this article." Section 69648 provides that, "the board shall 
adopt rules and regulations necessary to implement this article, including rules and regulations which do all of the· 
following .... " See also section 69641.5. 
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A. There are no state-mandated costs that can be claimed, as the Extended 
Opportunity Programs and Services (EOPS) are voluntary and n·ot compulsory. 

Education Code section 69640 states in pertinent part that, "It is the intent of the Legislature in 
establishing the Community College [EOPS] to encou1·age local community college district to 
establish and implement programs directed to identifying those students' ... "(Emphasis added.) 

Education Code section 69649 states, in pertinent part, that, "The governing board of a 
community college district may, with the approval of the board [of Governors of the California 
Community Colleges], establish an extended opportunity program." (Emphasis added.) 

Education Code section 69650 states, in pertinent part, that, "The governing board of a 
community college district may, with the approval of the board [of Governors of the California 
Community Colleges], establish extended opportunity services." (Emphasis added.) 

Education Code section 69652 states, in pertinent part, that, "The governing board of a 
community college district may apply to the board for an allowance to meet all or a portion of 
the cost of establishing and operating extended opportunity programs or services authorized by 
the article." (Emphasis added;) 

Education Code section 69653 states, in pertinent part, that, "Applications shall be.subject to 
approval of the board." (Empha_sis added.) 

It is clear that nothiilg in the law requires districts to have BOPS; indeed, approval of the board is 
necessary for a district to establish such a program. (Ed. Code, § 69653.) Nor does the law 
provide that the entire cost of establishing and operating BOPS will be covered,· if a district has 
secured the required approval. (Ed. Code, § 69652.) It is discretionary on the part of districts 
whether or not to apply for the establishment of such a program, and thus come under the 
requirement to comply with Education Code sections 69640 et seq. and the implementing 
regulations promulgated by the Board of Governors. (Cal. Code Regs., tit. 5, §§ 56200 et seq.) 

The California Supreme Coi.irt recently ruled in a matter that was brought by the Department of 
Finance against the Commission. In that case, the real parties in interest were two public school 
districts and a county that: · 

"participate in various education-related programs that are funded by the state 
and, in some instances, by the federal government. Each of these underlying · 
funded programs in tum requires participating public school districts to establish 
and utilize specified school coUn.cils and advisory committees. Statutory 
provisions enacted in the mid-1990's require that such school councils and 
advisory committees provide notice of meetings, and post agendas for those 
meetings." (Department of Finance v. Commission on State Mandates [Kern 
High School District, et al., Real Parties in Interest] (2003) 30 Cal.4th 727, 730.) 
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e The Supreme Court ruled that: 

"[c]laimants have not been legally compelled to participate in those programs, and 
hence cannot establish a reimbursable state mandate as to those programs based 
upon a theory of legal compulsion .... " (Id., at p. 731.) 

As is clear from the language of the EOPS statutes themselves, these programs are voluntary and 
not mandatory. The·Court's ruling went further to state that: 

"Finally, we reject claimants' alternative contention that even if they have not 
been legally compelled to participate in the underlying funded programs, as a 
practical matter they have been compelled to do so and hence to incur . ; . related 
costs. Although we do not foreclose the possibility that a reimbursable state 
mandate might be found in circumstances short oflegal compulsiop.--for example, 
ifthe state were to impose a substantial penalty (independent of the program 
funds at issue) upon any local entity that declined to participate in a given 
program--claimants here faced no such practical compulsion. Instead, although 
claimants argue that they have had 'no true option or choice' other than to 
participate in the underlying fund\ld educational programs, the asserted 
compulsion in this case stems only from 'the circumstance that claimants have 

· found the benefits of various furided programs 'too good to refuse'~-even though, 
as a condition of program participation, they have been forced to incur some 
costs. On the facts presented, the cost of compliance with conditions of 
participation in these funded programs does not amount to a reimbursable state 
mandate." (Ibid.) 

There are no fines or penalties or other forms of compulsion if a district does not choose to 
voluntarily establish EOPS and receive state funding for the programs and services. If a district 
chooses to receive EOPS funding, compliance with the BOPS statutes and regulations merely 
amounts to "the cost of compliance with conditions of participation in these funded programs." · 
Thus there is no reimbursable state mandate. 

B. There is rio state-mandated cost that can be claimed, even where districts bad 
existing Extended Opportunity Programs and Services (EOPS) programs in place 
prior to various changes in statute. · 

Clain1ant alleges that districts had existing voluntary programs prior to changes in law, and the 
imposition of minimum standards in order to receive state funding had created a state mandated 
program. Claimant states tha~ "Prior to this time [1984 amendments], a district's participation in 
Extended Opportunity Programs and Services was discretionary." (Test Claim 02-TC-29, at p. 
20.) As has been stated above, the plain language of the EOPS statutes shows that EOPS 
programs are discretionary. Assuming, arguendo, that the minimum conditions required for.the 
receipt of state funding have changed over the years, the Supreme Court ruled that: 

" In essence, claimants ailsert that their participation in the education-related 
programs here at issue is so beneficial that, as a practical matter, they feel they 
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must participate in the programs, accept program funds, and-by virtue of [the 
statutes at issue]--incur expenses neces'sary to comply with the procedural 
conditions imposed on program participants. Although it is completely 
understandable that a participant in a funded program may be disappointed when 
additional requirements (with their attendant costs) are imposed as a condition of 
continued participation in the program, just as such a participant would be 
disappointed if the total amount of the annual funds provided for the program 
were reduced by legislative or gubernatorial action, the circumstance that the 
Legislature has determined that the requirements of an ongoing elective program 

. should be modified does not rendei: a local entity's decision whether to continue 
its participation in the modified program any less voluntary. [Fn. omitted.] (See 
County of Sonoma, supra, 84 Cal.App.4th 1264 [art. Xlll B, § 6, provides no right 
of reimbursement when the state reduces revenue granted to local government].) 
We reject the suggestion, implicit in claimants' argument, that the state cannot 
legally provide school districts with funds for voluntary programs, and then 
effectively reduce that funding grant by requiring school districts to incur 
expenses in order to meet conditions of program participation." (Id., at pp. 753-
754.) 

Thus, even if the districts could prove by a preponderance of thek evidence and analysis that 
there were new requirements in that law that did not exist prior to 197 5, claimants have failed to 
establish that they are entitled to reimbursement under article XIlI B, section 6 of the California 
Constitution, with regard to the program costs· herein at issue. 

Funds earmarked for the community colleges for fiscal year 2003-04 are $94,892,000. 

·-

Sincerely, 

~· 

~ E~ ffe ·--·:. 
FREDERICK E. HARRlS, Assistant Vice Chancellor 
College Finance and Facilities Planrung 
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aTH B. PETERSEN, MPA, JD, President 
W2 Balboa Avenue, Suite 807 

San Diego, CA92117 

April23,2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-29 
West Kem Community College District 
Extended Opportynitv Programs and Services 

e Dear Ms. Higashi: 

ExhibitE 

Telephone: (858) 514·8605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

RECEIVED. 
t,Pf'l ~ ll WJ4 

COMMISSION ON 
STATF MANOATES 

I have received the comments of the Chancellor's Office of the California c.ommunity 
Colleges ("CCC") dated March 111, 2004, to which I now respond on behalf of the test 
claimant. 

A. The Comments of CCC are Incompetent and Should be Excluded 

Test claimant objects to the comments of CCC, in total, as being legally incompetent 
and move that they be excluded from the record. Title 2, California Code of Regulations, 
Section 1183.02(d) requires that any: 

" ... written response, opposition, or recommendations and supporting 
. documentation shall be signed at the end of the document, under penalty 

of perjury by an authorized representative of the state agency, with the 
declaration that it is true and complete to the best of the representative's 
personal knowledge or information or belief." 

1 Although dated March 11, 2004, these comments were received by e-mail on 
March 16, 2004, along with comments for 13 other test claims. 
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Furthermore, the test claimant objects to any and all assertions or representations of 
fact made in the response since CCC has failed to comply with Title 2, California Code 
of Regulations, Section 1183.02(c)(1) which requires: 

"If assertions or representations of fact are made (in a response), they 
· must be supported by documentary evidence which shall be submitted 
with the state agency's response, opposition, or recommendations. All· 
documentary evidence shall be authenticated by declarations under 
penalty of perjury signed by persons who are authorized and competent to 
do so and must be based on the declarant's personal knowledge or . 
information or belief." · 

The comments of CCC do not comply with these essential requirements. Since the 
Commission cannot use unswom comments or comments unsupported by declarations, 
but must make conclusions based upon an analysis of the statutes and facts supported 
in the record, test claimant requests that the comments and assertions of CCC not be 
included in the Staff's analysis. 

8. The Program is Not Discretionary 

The main thrust of. the CCC's comments is that Extended Opportunity Programs and 
Services are discretionary and, therefore, none of the claimed activities are mandated. 

On September 24, 1987 (operative October 24, 1987), the Board of Governors of the 
California Community Colleges enacted Section 56210 of Title 5, California Code of 
Regulations: · · · 

"Beginning with the 1987-88 academic year and every year thereafter, the 
college shall maintain the same dollar level of services supported with 
non-EOPS funds as the average reported in its final budget report in the 
previous three academic years. At a minimum, this amount shall equal 
the three year average or 15% of the average EOPS allocation to that 
college for the same three base years, whichever is greater. The 
Chancellor may approve reductions in the required amount if enrollments · 
in the EOPS program decline." · 

Therefore, even if CCC is correct on all or a portion of its "discretionary program~ 
argument, beginning with the 1987-1988 academic year and every year thereafter, each 
college is required to maintain EOPS programs at a minimum level. If these programs 
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were "optional" prior to then, they became mandatory beginning with the 1987-1988 
academic year. This brings into play the provisions of Government Code Section 
17565 which provides that if a district, at its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the district for those 
costs incurred after the. operative date of the manda~e. 

C. EOPS Programs are Compulsory 
. . 

CCC sees "no need to go through the test claimanfs exhaustive analysis of the law ... as 
a recent California Supreme Court (sic) is dispositive oft.he issues raised by claimant." 
CCC cites Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 
727 (hereinafter "Kem"). 

The governing board of a community college district may, with the approval of the 
Board, a.stablish an EOPS. However, in order to eligible to receiv~ state funding, the 
program; shall meet the minimum standards established pursuant to subdivision (b) of 
section 69648. Education Code section 69649(a) Therefore, in order to determine 
whether the program is subject to non-legal compulsion, the usual "carrot and stick" 
anC!lysis must be made. 

· The controlling case law on the subject of non-legal compulsion is still Citv of 
Sacramento v. State ofCa/ifomia (1990) 50 Cal.3rd 51 (hereinafter referred to as 
Sacramento m, 

(a) Sacramento II Facts:. 

. ' . 
The adoption of the Social Security Act of 1935 provided for a Federal Unemployment 

·Tax ("FUTA"). FUTA assesses an annual tax on the gross wages paid by covered 
private employers nationwide. However, employers in a state with a federally "certified" . 
unemployment insurance program receive a "credit" against the federal tax in an 
amount determined as 90. percent of contributions made to the state system. A 
"certified" state program also qualifies for federal administrative funds. 

California enacted its Unemployment insurance system in 1935 and has sought to 
maintain federal compliance ever since. 

In 1976, Congress enacted Public Law number 94"'566 which ~mended FUTA to 
require, for the first time, that a "certified" state plan include coverage of public · 

· employees. States that did not alter their unemployment compensation laws 
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accordingly faced a Joss of both the federal tax credit and the administrative subsidy. 
. . . 

In response, the California Legislature adopted Chapter 2, Statutes of 1978 (hereinafter 
chapter 2178), to conform to Public Law 94-566, and required the state and all local 
governments to participate in the state unemployment insurance system on behalf of 
their employees. · 

(b) Sacramento I Litigation 

The City _of Sacramento and the County of Los Angeles filed claims with the State 
Board· of Conti:ol seeking state subvention of the costs imposed on them by chapter 
2178. The State Board denied the claim. On mandamus, the Sacramento Superior 
Court overruled the Board and found the costs to be reimbursable. In City of 
Sacramento v. State ofCa!ifomia (1984) 156 Cal.App.3d 182 (hereinafter Sacramento 
D the Court of Appeal affirmed concluding, inter alia, that chapter 2178 imposed stat~ 
mandated costs reimbursable under section 6 of article XIII B. It also held, however, 
that the potential loss of federal funds and tax credits did not render Public Law 94-566 
so coercive as to constitute a "mandate of the federal government" under Section 9(b).2 

In other words, Sacramento I concluded, inter alia, that the loss of federal funds and tax 
credits did not amount to "compulsion.• 

(c) Sacramento fl Litigation 

After remand, the case proceeded through the courts again. In Sacramento II, the 
Supreme Court held that the obligations imposed by chapter 2178 failed to meet the 
"program" and "service" standards for mandatory subvention because it imposed no 
"unique" obligation on local governments, nor did it require them to provide new or . 
increased governmental services to the public. The Court of Appeal decision, finding 
the expenses reimbursable, was overruled. · 

However, the court also overruled that portion of Sacramento I which held that the loss 
of federal funds and tax credits.did not amount to "compulsion." 

2 Sectibn 1 of article XIII 8 limits annual "appropriations". Section 9(b) provides 
that "appropriations subject.to limitation" do not include "appropriations required to 
comply with mandates of the courts or the federal government which, without discretion, 

· require an expenditure for additional services or which unavoidably make the provision · 
of existing services more costly.• · 
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(d) Sacramento fl "Compulsion" Reasoning 

Plaintiffs argued that the test claim legislation required a clear legal compulsion not 
present in Public Law'94-566. Defendants r.esponded that the consequences of . 
California's failure to comply with the federal "carrot and stick" scheme were so 
substantial that the state had no realistic "discretion" to refuse. 

In disapproving Sacramento I . . the court explained: 

"If California failed to conform its plan to new federal requirements as they 
arose, its businesses faced .a new and serious penalty~ full, double 
unemployment taxation by both state and federal governments." (Opinion. · 
at page 74) 

Plaintiffs argued that California was not compelled to comply because it could have 
chosen to terminate its own unemployment insurance system, leaving the state's · 
employers faced only with the federal tax. The court replied to this suggestion: 

' ' 

"l::lowever, we cannot imagine the drafters and adopters of article XIII B 
intended to force the state to such draconian ends. (4!D ... The alternatives 

· were so far beyond the realm of practical reality that they left the state 
'without discretion' to depart from federal standards." (Opinion, at page 
74, emphasis supplied) 

In other words, terminating its own system was not an acceptable option because it was 
so far beyond the realm of practical reality so as to be a draconian response; leaving 
the state w~hout discretion. The only reasonable alternative was to comply with the 
new legislation. 

The Supreme Court in Sacramento II concluded by stating that there is no final test for 
a determination of "mandatory." versus "optional": 

": . 

"Given the variety of cooperative federal-state-locai programs, we here 
attempt no final test for 'mandatory' versus 'optional' compliance with 
federal la~. Adetermination in each case must depend on such factors 
as the nature and purpose of the federal program; whether its design 
suggests an intent to coerce; when state and/or local participation· began; 
the penalties, if any, assessed for withdrawal or refusal to participate or 

. comply; and any other legal and practical consequences of ' · 
nonparticipation, noncompliance, or withdrawi;il." (Opinion, at page 76) 
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. (e) The "Kem" Case Did Not Change the Standard 

In "Kemn, the Supreme Court made it clear that the decision did not hold that legal 
compulsion was necessary in order to find a reimbursable mandate: 

. ' 

"For the reasons explained below, although we shall analyze the legal 
compulsion issue, we find it unnecessary in this case to decide whether a 
finding of legal compulsion is necessary in order to establish a right to 
reimbursement under article XIII B. section 6,3 because we conclude that 
even if there are some Circumstances in which a state mandate may be 
found in the absence of legal compulsion, the circumstances presented in 
this case do not constitute such a mandate." ( Opinion, at 736, emphasis 
in the original. underlining added) 

Therefore, "carrot and stick" situations must still be determined on a case by case 
basis. The test for determining whether there is a mandate is whether compliance with 
the test claim legislation is a matter of true choice, that is whether participation is truly 
voluntary. Haves v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1582 

The process for such a determination is foi.Jnd in Sacramento If, that is, the 
detennination in each case must depend on such factors as the nature and purpose of 
the program; whether its design suggests an intent to coerce; when district participation 
began; the penalties, if any, assessed for withdrawal or refusal to participate or comply; 
and any other legal and practical consequences of rionparticipation, noncompliance, or 
withdrawal. · · 

Here, the Legislature has challenged California community colleges to recognize the 
need and acceptthe responsibility for extending the opportunities to all who may profit 
therefrom regardless of economic, social, and educational status. To ignore available 
funding to help recognize these needs and to ignore their responsibility is so far beyond . 
the realm of practical reality, that it leaves community college districts without any real 
discretion. These are also "other legal and practical consequences of nonparticipation, 
noncompliance, or withdrawal" which negates an argument that participation·is truly 

3 This Kem disclaimer that "w~ find it unnecessary in this case to decide whether 
a finding of legal compulsion is necessary in order to establish a right to · 
reimbursement" refutes· CCC's interpretation of Kem that legal compulsion is necessary 
for a finding of a mandate. 
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voluntary. California community colleges have no true choice but to perform their duty 
and comply with the EOPS program. 

CERTIFICATION 

I certify by my signature below, under penalty of pe~ury under the laws of the State of 
California, that the statements made in this document are true and complete to the best 
of my own personal knowledge or information or belief. 

Sincere~ 

~ 
Keith B. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF.SERVICE 

RE: . Extended Opportunity Programs and Services 02-TC-29 
CLAIMANT: West Kem Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of the above named claimant(s). I am 18 years of.age or older and not a 
party to the within entitled matter. 

On the date indicated below, I served the attached: letter of April 23. 2004 , addressed 
as follows: · 

Paula Higashi 
Executive Director 
Commission on Sta~ Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

FAX: (916) 445-0278 

13(' U~S. MAIL: I am familiar with the business 
practice at SixTen and Associates for the 
collection and processing of 

· correspondence for mailing with the 
United States Postal Service. In 

· accordance with that practice, 
correspondence placed In the Internal 
mall collection system at SlxTen and 
Associates Is deposited with the United 
States Postal Service that same day in 
the ordinary course of business. 

Q OTHER SERVICE: I caused such 
envelope(s) ti:> bEi delivered to the office of 
the addressee(s) listed above by: 

<Descdbe> 

AND per mailing list attached 

a 

D 

a 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to Calttomia Rules of Court 
2003-2008. A true copy of the above­
descdbed document(s) was(were) 
transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

A copy of the transmission report Issued 
by the transmitting machine Is attached to 
this proof of service. · 

PERSONAL SERVICE: By causing a true 
copy of the above-descdbed document(s) 
to be hand delivered to the offlce(s) of the 
addressee(s). 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 4/23/04 , at San Diego, California. · 
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Original List Date: 
asst Updated: 
91st Print Date: 

6/26/2003 ' 

09/17/2003 
02-TC-29 

Malling Information: Other 

Malling List 
Claim Number. 
Issue: Extended Opportunity Programs and Swces 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malling list is continuously updated as requests are recelwd to Include or remow any party or peniori 
on the malling list. A current malllng list Is pro\1ded with commission correspondence, and a copy of the currant malling 
list Is available upon request at any time. Except as pro\1ded otherwise by commission rule, when a party or Interested 
party flies any written material with the commission concemlng a claim, .It shall simultaneously serve a copy of the written 
material on the parties and Interested parties to the clelm Identified on the malling list pro\1ded by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. Keith B. Petersen 
SlxTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Wllllam Duncan 
·. West Kem Community College District 

29 Emmons Perl< Drive 
Taft, CA 93268 

e. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Perl< Center Drive 

· Sacramento, CA 95825 

Ms. Harmeet Baikschat 
Mandate Resource SenAces 
5325 Elkhorn Bl\.tf. #307 
Sacramento, CA 95642 

Mr. Stew Smith 
Mandated Cost Systems, Inc. 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 987 
Sun City, CA 92586 

Page: 1 

claimant Re presentatlve 

Tel: (858) 514-8605 

Fax: (858) 514-8645 

Clelmant 

Tai: (661) 763-7700 

Fax: 

Tel: (916) 648-1400 

Fax: (916) 648-1300 

Tel: (916) 727-1350 

Fax: (916) 727-1734 

Tel: (816) 669-0888 

Fax: (916) 669-0889 

Tel: (909) 672-9964 

Fax: (909) 672-8963 
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Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
JUN 1 S /.!:!fl4 

COMMISSION ON 
C::: T l\ Tl=' I\ 111\ i. 11"'\ 11 .,-r c:-

The Department of Finance has received and reviewed the April 23, 2004 response by SixTen 
and Associates (SixTen) to the California Community Colleges' (CCC) comments regarding 
Test Claim No. 02-TC-29, Extended Opportunity Programs and Services. submitted by the West 
Kem Community College District (WKCCD). Based on.our review of the claim and the relevant 
State statutes, as well as the points raised by SixTen in Its response to the CCC, we believe 
that a community college district's participation in the Extended Opportunity Programs and 
Services Program {program) is the direct result of a discretionary action taken by the governing 
board of the district. As a result, we continue to conclude that this program is not a mandate, 
and that the State laws and r~gulatlons at issue in this test claim do not resultln a State­
mandated reimbursable activity. We therefore repeat our earlier request that the Commission 
on State· Mandates (Commission) deny this test claim in its entirety. 

SixTen's response to comments submitted by CCC cites Section 56210 of Title 5 of the 
California Code of Regulations. This section, in part, as cited In SlxTen's response, requires 
that 'Beginning with the 1987-88 academic year, and every yearthereafter, the college shall 
maintain the same dollar level of services supported with non-EOPS funds as the average 
reported in its final budget report in the previous three academic years.'' However, this section 
applies only to those colleges choosing to operate a program. If a district chooses to operate a 
program, then these regulations require the described maintenance of dollar level support. 
Second, nothing prevents a district from discontinuing its program and Its associated 
maintenance of effort requirement. In 2003, the California Supreme Court confirmed the merit 
of this argument in Department of Finance v. Commission on state Mandates (2003) 30 Cal.~°' 
727. The court ruled that the costs of Brown Act public notice and .agenda posting requirements 
that attach to meetings of school site councils and advisory committees of nine voluntary 
education programs were not reimbursable by the State. Additionally, the court found that a 
district could decline to participate or stop participating if the costs of program compliance 
outweigh funding benefits derived from the program. The Chancellor's Office concurs with 
these points. Unfortunately, SixTen fails to note these important distinctions in its response. 

The remainder of SixTen's response to the CCC comments consists of a plea that the ·usual 
"carrot and stick' analysis must be made.". We disagree. As stated in our original comments to 
the Commission dated. February 9, 2004, a finding that this program is discretionary and 
therefore not a mandate is clearly supported by the statutes and statements of legislative intent 
establishing the program. The claimant has failed to identify any negative consequence that 
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would result from non-participation in the program, other than the loss of funding to implement 
the program itself. 

Jeannie Oropeza 
Program Budget Manager 

·Attachment 
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Attachment A 

DECLARATION OF PETE CERVlNKA 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM..02-TC-29 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
~Flnan~ · 

2. We concur that the various statutes sections relevant to this claim are accurately quoted 
in the test claim submitted by claimants and, therefore, we do not restate them.in this 
declaration. · 

I certify under penalty of pe~ury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

at Sacramento, CA Pete Cervinka 
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PROOF OF SERVICE 

Test Claim Name: Extended Opportunity Programs and Services 
Test Claim Number: CSM-02-TC-29 

I. the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or older 
and not a party to the within ent!tled cause; my business address is 915 L Street, r1' Floor, 
Sacramento, CA 95814. · 

On June 9, 2004, I served the attached recommendation of the Department of Finance In said 
cause, by facsimile to the Commission on State Mandates and by placing a true eopy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully 
prepaid In the United States Mail at Sacramento, California; and (2) to state agencies in the 
.normal pickup location at 915 L Street, 71ti Floor, for lnteragency Mail Service, addressed as 
follows: · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

G-01 
California Community Colleges 
Attention: Thomas J. Nussbaum 
1102 Q Street, Suite 300 
Sacramento, CA 95814 

West Kem Community College District 
Attention: Wiiiiam Duncan 
29 Emmons Park Drive 
Taft, CA 93266 

Education Mandated Cost Network 
Attention: Carol Berg, Ph.D. 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

· SixTen & Associates 
Attention: Keith B. Petersen 
5252. Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mandate Resource Services 
Attention: Harmeet Barkschat 
5325 Elkhorn Blvd. #307 
. Sacramento, CA 95842 

8-8 
State Controller's Office 
Division of Accounting & Reportlng 
Attention: Michael Havey 
3301 C Street, Room 500 
Sacramento, CA 95816 

San Diego Unified School District 
Attention: Arthur Palkowitz 
4100 Normal Street, Room 3159 
San Diego, CA 92103-8363 

Shields Consulting Group, Inc. 
Attention: Steve Shields 
1536 36 111 Street 
Sacramento, CA 95616 

Mandated Cost Systems 
Attention: Steve Smith 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Spector, Middleton, Young & Minney, LLP 
Attention: Paul Minney 
7 Park Center Drive 
Sacramento CA 95825 

Reynolds Consulting Group, Inc. 
Attention: Sandy Reynolds 
P.O. Box987 
Sun City, CA 92586 
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Centratlon, Inc. 
Attention; Beth Hunter 
-8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

I declare under penalty of perjury under the laws of the State of California that the foregoing Is 
true and correct, and that this declaration was executed on June 9, 2004, at Sacramento, 

Califomia. %4 VleJ ~ 
· ~ifer Nelson 
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SixTen and Associates 
Mandate Reimburse.rnent Services 

A1TH 8. PETERSEN, MPA, JD, President 
.. 52 Balboa Avenue, Suite 807 

San Diego, CA 92117 

July 6, 2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-29 . 
West Kem Community College District 
Extended Opportunity Programs and Services 

Dear Ms. Higashi:.· 

EXHIBIT G 

Telephone: (858) 514-8605 
Fax: (858)514-8645 

E-Mail: Kbpslxten@aol.com 

. RECEIVED 
JUL 0 8 2004 

COMMISSION ON 
~TAT!= P.llllll..tnl\TC'C' 

I have received the seccind response of the Department of Finance ("DOF") dated June 
9, 20041

, to which I now respond on behalf of the test claimant. 

A. The Response of the DOF is Incompetent and Should be Excluded . . 

Test claimant objects to the second response of the DOF, in total, as being legally 
incompetent and move that it be excluded from the record. Title 2, California Code of 
Regulations, Se_ction 1183.02(d) requires that any: · 

" ... written response, opposition, or recommendations and supporting 
documentation shall be signed at the end of the document, under penalty · 
of perjury by an authorized representative of the state agency, with the · 

· declaration that it is true and complete to the best of the representative's . 
personal knowledge or information or belief." 

The DOF second response· continues to ignore this essential requirement. Since the 
Commission cannot use unverified comments unsupported by declarations, but must . 
make conclusions based upon an analysis of the statutes and facts supported in the 
record, test claimant requests that these additional comments of the DOF also not be 

1 Although the proof of service attached to this second response swears that the 
document was mailed on June 9, 2004, the envelope in which it was enclosed indicates 
that it was mailed on June 16, 2004. · 
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included in the Staff's Analysis. 

B. DO F's Second Comments Do Not Raise Any New Issues 
-. 

DOF first filed comments to this test claim by letter dated February 9, 2004. Test 
Claimant filed its rebuttal to those comments by letter dated March 4, 2004. 

The Chancellor's Office of the California Community Colleges filed comments to this 
test claim by letter dated March 11, 2004. Test Claimant filed its rebuttal to the 
comments of the Chancellor's Office by letter dated April 23, 2004. 

This second round of comments by DOF does not raise any new issues in. addition to 
those raised in its original comments of February 9, 2004, or in the comments of the 
Chancellor's Office dated March 11, 2004. Test claimant has already replied to these 
issues in its rebuttals of March 4, 2004 and April 23, 2004. Therefore, Test Claimant 
will not reply here in detail, will only make brief comments when it may be useful to the 
Commission, and will make appropriate references to its prior rebuttals made to issues 
repeated in the comments of the DOF dated June 9, 2004. 

C. Further Clarification of Issues 

t. The Proaram is More Than a Maintenance of Effort 

DOF argues that Section 56210 of Title 5 of the California Code of Regulations "applies 
only to those colleges choosing to operate a program" and "nothing prevents a district 
from discontinuing its program and its associated maintenance of effort requirement." 
DOF, apparently, .has not read the regulation. It states: 

"Beginning with the 1987-88 academic year and every year thereafter, the 
college shall maintain the same dollar level of services supported with 
non-EOPS fl,ands as the average reported in its final budget report in the 
previous three academic years. At a minimum, this amount shall equal 
the three year average or 15% of the average EOPS allocation to that 
collegt;} for the same three base years, whichever is greater. The 
Chancellor may approve reductions in the.amount if enrollment in the 
EOPS program decline." 

The regulation clearly states that each college "shall maintain" the same dollar level of 
services "with non-EOPS funds" as the average of its prior three years, or 15% of its 

2 

344 



Ms. Paula Higashi 
Test Claim 02-TC-29 

July 6, 2004 

three year average allocation, whichever is greater. The clear language of the 
regulation does not allow for any ability to discontinue the program; on the contrary, it 
is clearly a mandate to continue the program. As further evidence ofthis reading, any 
reductions in the program must be approved by the Chancellor, and then only Lip on. a 
showing of declining enrollment. 

The fact that the program may have been optional ·prior to the enactment of Section 
56210 is irrelevant. Section 17565 of the Government Code provides that if a local 
agency or a school district, at its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the .operative date of the mandate. 

2. "Kem" Has Been Fully Discussed 

. DOF makes reference to "Kem"2 and makes the comment that "[U]nfortunately, SixTen 
fails to note these important distinctions in its response." Test Claimant refers DOF to 
pages 2 through 6 of its rebuttal dated March 4, 2004, and to pages 3-7 of its rebuttal 
dated April 23, 2004, for a full analysis of the "!:S!HJl" decision. 

3. "Sacramento If Requires the "Carrot and Stick" Analysis 

DOF states that the "remainder of SixTen's response ... consists of a plea that the 'usual 
carrot and stick' analysis must be made." The "carrot and stick" metaphor in the 
context of alegal" versus anon-legal" compulsion was used by the California Supreme 
Court in •Sacramento II. 113 ·Whether reference is made to the metaphor, or to phrases 
such as "government incentives," when the issue arises, the California Supreme Court, 
at page 76 of its opinion, has required that the determination in each case must depend 
on such factors as the nature and purpose of the program; whether its design suggests 
an intent to coerce; when district participation began; the penalties, if any, assessed for 
withdrawal or refusal to participate or comply; and any other legal and practical 
consequences of nonpaiticipation, noncompliance, or withdrawal. 

Therefore, when DOE states it "disagree[sJ" with SixTen's argument, it also disagrees 
with the California Supreme Court. . · 

2 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 
727 

., . . . ... :. 
3 City of Sacramento v. ~tate of Califomia,(1990) 50 Cal.3d 51, 71 

3 
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4. Budget Act Funding Has Been Fully Discussed 

Ms. Paula Higashi 
Test Claim 02-TC-29 

July 6, 2004 

DOE also revisits Its prior argumenr that "ciaimanthas also failed to establish that 
funds provided in the a11nuai Budget Act for this program cannot be used to· cover the 
costs of activities defined in the test claim ... " 

Test Claim refers DOE to pages 67 through 68 of the test claim and pages 6 through 7 
of Its rebuttal dated March 4, 2004 where this issue was discussed and where it was 
previously rebutted. 

CERTIFICATION 

I certify by my signature below, under penalty of perjury under the laws of the state of 
California, that the statements made in this document are true and complete to the best 
of my own personal knowledge or infonnation or belief. · 

Sincerely, . 

Keith B. Petersen 

C: Per Mailing List Attached· . 

4 The Chancellor's Office did not raise this issue. This second attempt to raise 
the issue by DOE is no more than a second.1blte of the same apple: · · 

4 
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DECLARATION OF SERVICE 

RE: Extended Opportunity Programs and Services · 02-TC-29 
CLAIMANT: West Kern Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of the above named claimant(s). I am 18 years of age or older and not a 
party to the within entitled matter. 

On the date indicated below, I served the attached: letter of July 6. 2004 , addressed· 
as follows: 

Paula Higashi 
Executive Director . 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

FAX: (916) 445-0278 

Cl 

U.S. MAIL: I am familiar with the business 
practice at SixTen and Associates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal Service. in 
accordance , with. that practice, 
correspondence placed in ·the internal 
mall collection system at SixTen and 
Associates is deposited with the United 
States Postal Service that same day in 
the ordinary course of business. 

OTHER SERVICE: I caused such 
envelope(s) to be delivered to the office of 

· the addressee(s) listed above by: 

<Describe) 

AND per mailing list attached 

Cl 

0 

Cl 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machirie 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Rules of Court 

. 2003-2008. A true copy of the above­
described document(s) was(were) 
transmitted by facsimile transmission and 
the transmission was . reported · as 
complete and without error. 

A copy of the transmission· report issued 
by the transmitting machine is attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-describ.ed document(s) 
to be hand delivered to the office(s) of the 
addressee(s). 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 7/6/04 , at San Diego, California. 

~)! !l 
V?Vn .4'1 .f .·u .. . rel .. !{_ 

Diane Bramwell 
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·Original List Date: 
Last Updated: 
List Print Date: 

6/26/2003 

09/17/2003 
02-TC-29 

Malling Information: Other 

Malling List. 
Claim Number. 

Issue: Extended Opportunity Programs and Ser-Aces 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malllng list is continuously updated as requests are recetvad to Include or ramova any party or peraon 
on the mal!lng list. A current malling list Is pro\1ded with commission correspondence, and a copy of the current malling 
list is available upon request at any time. Except as pro\ided otherwise by commission rule, \Nhen a party or interested 
party illes any written material with the commission concerning e claim, It shall simultaneously serva a copy of the wrltten 
material on the parties and Interested partlea to the claim ldenUlied on the malling list pro-Aded by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) · 

Mr. Reith B. Peteraen. 
SlxTen &. Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

ltflr. Wiiiiam Duncan 
W eSt Kem Community College District 
29 Emmons Part( Drive 
Taft, CA 93268 

Mr. Paul Minney. 
Spector, Middleton, Young & Minney, U.P 
7 Parl< Center Driva 
Sacramento, CA 95825 

Ms. Harmeet Balkschat 
Mandate Reaouree Ser.ices 
5325 Elkhom Blw. #307 
Sacramento, CA 95842 

Mr. Steve Smith 
Mandated Cost Systems, Inc. 
11130 Sun Center Drive, Suite 100 
Rancho Cordew., CA 95670 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Im:. 
P.O. Box 987 
Sun Clty, CA 92586 

.ge: 1 

Claimant Representative 
. . -

Tel: (658) '514-8605 

Fax: {858) 514-8645 

Claimant. 

Tel: (661) 763-7700 

Fax: 

Tel: (916) 646-1400 

Fax: (916) 646-1300 

Tel: (916) 727-1350 

Fax: {916) 727-1734 

Tel: (916) 669-0888 

Fax: (916) 669-0689 

Tel: (909) 672-9964 

Fax: (909) 672-9963 

I 

I 

1 

1 

1 

1 

1 
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1 

Dr. Carol Berg 

1 Education Mandated Cost Network Tel: (916) 446-7517 
1121 L Street, Sulla 1060 

1 
.acramento, ·cA 95614 Fax: (916) 448-2011 

1 
Mr. Arthur PalkOWltz 
San Diego Unified School District Tel:· (619) 725-7565' 
4100 Normal Street, Room 3159 

1 San Diego, CA 92103-8363 fax: (619) 725-7569 

1 
Mr. Steva Shields 
Shields Consulting Group, Inc. Tel:. (916) 454-7310 

1 
1536 36th Street 
Sacramento, CA 95816 Fax: {916) 454-7312 

1 Mr. Michael Rawy . 
State Controller's Office (B-06) Tel: (916) 445-6757 

1 
01\Aslon of Accounting & Reporting 
3301 C. Street, Suite 500 Fax: (916) 323-4607 
Sacramento, CA 95616 

1 
Ms. Beth Hunter 

1 
Centratlon, Inc. Tel: (666) 481-2642 
6316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 Fax: (BBB) 461-5383 

- e.attfi.Gmeinder" . 
udpartment of Finance (A-15}1 Tel: (916} 445-6913 
915 L Street, B'th Floor 
Sacramento, CA 95814 Fax: (916) 327-0225 

Mr. Thomas J. Nussbaum (G-D1) 
Callfomla Community Colleges 
1102 Q Street, Suite 300 

Tel: (916) 445-2738 

Sacramento, CA 95814-6549 Far.: (916) 323-8245 

e: 2 349 
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SixTen and Associates 
Mandate Reimbursement Services EXHIBITH 

• KEITH B. PETERSEN, MPA, JD, President 
E-Mail: Kbpsixten@aol.com 

San Diego 
5252 Balboa Avenue, Suite 900 
San Diego, CA92117 
Telephone: (858) 514-8605 
Fax: (856) 514-6645 

January 8, 2007 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 · 

RE: No. CSM. 02-TC-29 . 
Extended Opportunity Programs & Services 

Dear Ms. Higashi: 

Sacramantci 
3841 North Freeway Blvd., Sulie 110 

Sacramento, CA 95834 
Telephone: (916) 565-6104 

Fax: (916) 564-6103 . 

Please find enclosed a supplement to the test claim filing, specifically, a history of the 
Title 5, CCR, sections included in the test claim. 

c:· Douglas Brinkley, Vice-Chancellor 
Finance and Administration 
State Center Community College Distri(ft 
1525 East Weldon 
Fresno, CA 3268 

351 



1 Keith B. Petersen 
2 SixTen and Associates 
3 3841 North Freeway Blvd, Suite 170 
4 Sacramento, CA 95834 
5 Voice: (916) 565-6104 
6 Fax: (916) 564-6103 
7 kbpsixten@aol.com 

8 BEFORE THE 

9 COMMISSION ON STATE MANDATES 

10 STATE OF CALIFORNIA 

11 Supplement to the: 
12 
13 Test Claim Filed June 13, 2003 
14 
15 
16 
17 
18 by West Kem Community College 
19 District 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

) No. CSM. 02-TC -29 
) 
) Extended Opportunity Programs & 
) Services 
) 
) History Index for 
) Title 5, California Code of Regulations 
) 
) 
) Section 56200 
) Section 56201 
) Section 56202 
) Section 56204 

. ) Section 56206 
) Section 56208 
) Section 5621 O 
) Section 56220 
) ' Section 56222 
) Section 56224 
) Section 56226 
) Section 56230 
) Section 56232 
) Section 56234 
) Section 56236 
) Section 56238 
) Section 56240 
) Section 56252 
) Section 56254 
) Section 56256 
) Section 56258 
) Section 56260 
) Section 56262 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

02-TC-29 Extended Opportunity 
Programs & Services 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________ ) 

2 
History Index for Title 5, CCR 

Section 56264 
Section 56270 
Section 56272 
Section 5627 4 
Section 56276 
Section 56278 
Section 56280 
Section 56290 
Section 56292 

· Section 56293 
Section 56295 
Section 56296 
Section 56298 

16 SUPPLEMENTAL INFORMATION 

17 This supplement to the test claim provides an index and copy of each change to 

e. the Title 5, CCR, sections included in the test claim. The Registers cited are attached .. 

19 as Exhibit A. Amended language is underlined (new language) or stricken out (deleted . 

20 language). 

21 HISTORY OF TITLE 5, CCR, SECTIONS INCLUDED IN THE TEST CLAIM 

22 

23 

24 

25 

26 

27 

28 

Register 76-41 

Register 77-34 

New Chapter 2.5 added (§§ 56200 - 56296, not consecutive). 

§ 56200: Amendment to section. 

§ 56223: Amendment to section. 

§ 56234: Amendment to section~ 

§ 56235: Amendment to section. 

§ 56235.1: Amendment to section. 

. § 56281: Amendment to section. 

§ 56282: Amendment to section. 
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1 

2 

3 

4 

02-TC-29 Extended Opportunity 
Programs & Services 

3 
History Index for Title 5; CCR 

§ 56291: Repealed. Added a new section. 

§ 56292: Repealed. Added a new section. 

Register 79-32 Repealed Chapter 2.5 (§§ 56200 - 56296, not consecutive). Added 

a new chapter 2.5 (§§ 56200 - 56293, not consecutive). 

5 · Register 80-06 § 56237: Amendment of section. 

6 § 56290: Amendment of section. 

7 § 56292: Amendment of subsection (e). 

8 Register 81-03 § 56200: Repealed. 

9 

10 

11 

12 

13 

14 

15 

16. 

17 

18 

19 

20 

21 

22 

Register 81-19 

§ 56204: Repealed. 

§ 56215: Repealed. 

§ 56216: Repealed. 

§ 56217: Repealed. 

§ 56220: Repealed. 

§ 56225: Repealed. 

§ 56276: Repealed. 

§ 56277: Repealed. 

§ 56217: New section added. 

· § 56230: Amendment to section. 

§ 56236: Amendment of subsection (b). 

§ 56257: Amendment of subsection (b). 

§ 56291: Amendment of section. 

§ 56291.1: Amendment of section. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

e 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

e 

02-TC-29 Extended Opportunity 
Programs & Services 

4 

§ 56292: Amendment of section. 

History Index for Title 5, CCR 

Register 83-18 § 56200: Repealer of Subchapter 1 heading, amendment of Article 

1 heading. Added a new section: 

§ 56201: Repealed. 

§ 56210: Repealer of Article 2 heading. 

§ 56211: Repealed. 

§ 56217: Repealer of Article 3 heading and section. 

§ 56221: Repealed. 

§ 56228: Amendment of section. 

§ 56236: New Article 2 heading and amendment of subsection (e). 

§ 56237: Amendment of section heading and subsection (a)(2). 

§ 56238: Amendment of subsection (d). 

§ 56240: Repealer of Subchapter 2 heading, and renumbering and 

amendment of former Article 1 heading to Article 3. · 

§ 56248: New section added. 

· § 56250: Repealer of Article 2 heading and section. 

§ 56251: Amendment of section. 

§ 56257: Amendment of subsection (c). 

§ 56270: Repealer of Article 3 heading and section. 

§ 56278: Repealer of Subchapter 3 heading, and renumbering and 

amendment of former Article 1 heading to Article 4. 

§ 56282: Repealer of Article 2 heading. 
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1 

2 

3 

.4 

5 

6 

02-TC-29 Extended Opportunity 
Programs & Services 

5 

§ 56284: Amendment of section. 

§ 56285: Repealed. 

§ 56286: Repealed. 

§ 56287: Repealed . 

History Index for Title 5, CCR 

§ 56290: Renumbering of former Article 3 to Article 5. 

§ 56294: New section added. 

7 Register 87-40 · § 56200: Repealed, new section added. · 

8 

9 

10 

11 

12 

13 

1'4 

15 

16 

17 

18 

19 

20 

21 

§ 56201: New section added. 

§ 56202: New section added. 

§ 56203: Repealed. 

§ 56204: New section added. 

§ 56206: New section added. 

§ 56208:·New section added. 

§ 56210: Repealed, new section added. 

§ 56218: Repealed. 

§ 56219: Repealed. 

§ 56220: New section added. 

§ 56221: Repealed.· 

§ 56222: Repealed, new section added. 

§ 56223: Repealed. 

§ 56224: Repealed, new section added. 
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e 02-TC-29 

1 

2 

3 

4 

. 5 

6 

7 

8 

9 

10 

e 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

e 

Extended Opportunity 
Programs & Services 

6 
History Index for Title 5, CCR 

§ 56226: Repealed, new section added. 

§ 56228: Repealed, new section added. 

§ 56229: Repealed. 

§ 56230: Repealed, new section added. 

§ 56231: Repealed . 

§ 56232: Repealed; new section added. 

· § 56233: ~epealed. 

§ 56234: Repealed,·new section added. 

§ 56235: Repealed. 

§ 56236: Repealed, new section added. 

§ 56237: Repealed. 

§ 56238: Repealed, new section added. 

§ 56239: Repealed, new section added. 

§ 56240: Repealed, .new section added. 

§ 56241: Repealed. 

§ 56243: Repealed. 

§ 56244: Repealed. 

§ 56245: Repealed. 

§ 56246: Repealed. 

§ 56247: Repealed. 

§ 56248: Repealed. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

02-TC-29 Extended Opportunity 
Programs & Services 

7 
History Index for Title 5, CCR 

§ 56250: Repealer of Article 2 heading and section repealed. 

§ 56251: Repealed. 

§ 56252: Repealed, new section added. 

§ 56253: Repealed. 

§ 56254: Repealed, new section added. 

§ 56255: Repealed. 

§ 56256: Repealed, new section added. 

§ 56257: Repealed. 

§ 56258: Repealed, new section added. 

§ 56259: Repealed. 

§ 56260: New section added. 

§ 56262: New section added. 

§ 56264: New section added. 

§ 56270: New section added. 

§ 56271: Repealed. 

§ 56272: Repealed, new section added. 

§ 56274: New section added. 

§ 56276: New section added. 

§ 56278: Repealed, new section added. 

§ 56279: Repealed. 

§ 56280: Repealed, new section added. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

02-TC-29 Extended Opportunity g 
Programs & Services History Index for Title 5, CCR 

§ 56281: Repealed. 

§ 56282: Repealed. 

§ 56283: Repealed. 

§ 56284: Repealed. 

§ 56285: Repealed. 

§ 56286: Repealed. 

§ 56287: Repealed. 

§ 56288: Repealed. 

§ 56289: Repealed. 

§ 56290: Repealed, new section added. 

§ 56291: Repealed. 

§ 56291. 1: Repealed. 

§ 56291.2: Repealed. 

§ 56292: Repealed, new section added. 

§ 56293: Repealed, new section added. 

§ 56294: Repealed, new section added. 

§ 56295: New section added. 

§ 56296: New section added. 

§ 56297: New section added. 

§ 56298: New section added. 

Register 90-49 § 56262: Amendment filed 10-30-90 with Secretary of State by 
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02-TC-29 Extended Opportunity 
Programs & Services 

9 
History Index for Title 5, CCR 

1 

2 

3 

4 

5 

6 

7 

Board of Governors, California Community Colleges. 

Submitted to OAL for printing only pursuant to Education 

Code section 70901.5(b) .. 

§ 56264: Amendment filed 10-30-90 with Secretary of State by 

Board of Governors, California Community Colleges. 

Submitted to OAL for printing only pursuant to Education 

Code section 70901.5(b). 

8 Register 91-29 · § 56262: Editorial correction of printing error in subsection (a). 

9 

. 10 

11 Register 97-46 

§ 56270: Editorial correction of printing error restoring section 

heading . 

§ 56210: Editorial correction of NOTE. 

12 Subsequent Registers: There may be changes to the regulations after the date the 

13 test claim was filed, which are not included. 

14 I 

15 I 

16 I 

17 I 

18 I 

19 I 

20 I 

21 I 
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1 

2 

3 

4 

5 

6 

7 

a· 

10 

11 

12 

13 

02-TC-29 

I 

Extended Opportunity 
Programs & Services 

10 

CERTIFICATION 

History Index for Title 5, CCR 

By my signature below, I hereby declare, under penalty of pe~ury under the laws 

of the State of California, that the information in this document is true and complete to 

the best of my own knowledge or information or belief, and that the attached regulations 

are true and correct copies of documents from archives of a recognized law library. 

· EXECUTED this r~y of January 2008, at Sacramento, California 

·FOR THE TEST CLAIMANT 

Keith Petersen, President 

SixTen and Associates 

ATTACHMENT 

Exhibit A Title 5, CCR Registers 
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Register 76-41 

§ 56200 § 56238 § 56278. 
§ 56201 § 56240 § 56280 . 
§ 56202 § 56252 § 56290 
§ 56204 § 56254 § 56292 
§ 56208 § 56256 § 56293 
§ 56210 § 56258 § 56295 
§ 56210 § 56260 § 56296 
§ 56220 § 56260 § 56298 
§ 56224 § 56262 
§ 56226 § 56264 
§ 56230 § 56270 
§ 56232 § 56272 
§ 56234 § 56274 
§ 56236 § 56276 
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TITLE 5 CAUF.ORNIA COMMUNITY COLLEGES 668.5 
llletilter,., No. .,_,....111 e CHAPTER 2.5. . EXTENDED 0PPORTIJNITY PROC~MS AND SERVICES · 

SUBCHAPTER l. GENERAL PROVISIONS . 

Article 1. Scope and Effect 

. 56200. Implementation. ' . The tJrOvisions or this chapter iinple­
ment the provisions of Chapter 9 (commencing with Section 42000), 
Division 25, of the Education Code and govern the approval and fund­
ing of extended opportunity programs and servi~ pursuant to the 
provisions of that cliapter. · 

. ~om Authority cited for Subchapter 2.5 (Sections fi6700...:!6296 not consecutive): 
Sections 42008 and 42012, F.ducation Code. Reference: Chapter 9 (commencing with 
Section 42000), DMsion 25, F.ducation Code. 

Historr I. New Chapter 2.5 ·(Sections 562CJO...M296, not consecutive) filed 10-8-76; 
designated effec~ve 7-1-TT (Register 76, No. 41)' 

56201. Plans Without Funding. Plans preJ>llfed for the approval 
of the board without a request for funds shall be governed 6y the 
provisions of Subchapters 1, 2. 3, and 4 of this chapter. · 

56200. Plans With Funding. Plans pre_.P8!'ed for the approval of 
the board and containing a request for f'Unds shall be governed by the 

' provisions of all of the subchapters of this chapter. 
I . . . 
; 56203. Participation. Participa~_on by a student in an extended 
; opportunity program or service shall not preclude his participation in 
• any other program which may be offered in the college. . 
[,.,,. 56204. Effective Date. The provisions of this chapter shall gov­
i W em all extended opportunity programs undertaken on and after No-
. vember 10. 1969. . , · 

Artiele 2. Special Reports 

56210. Annual Ethnic Survey. An annual ethnic survey of the 
student population, instructional staff, administrative staff. supportive 
staff, and noncertificated staff shall be conducted by each coUege and 
submitted through the district to the Chancellor. 

56211. Evaluation. Each coll~ge or district ha~g an approved 
plan shall evaluate the same annually and report. the results ttiereof to· 
the Chancellor. The results shall be reported in the format mandated 
by the Chancellor for each year that the program is in operation. 

Article 3. Definitions 

56215. Effect of Article. For the purposes of this chapter, the 
definitions given in this article shall apply. 

56116. Chancellor. ''Chancellor" means the Chancellor of the 
California Community Colleges. ' 
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668.6 Eooc.ATION Tn'LES 
, •••• l 'JllL ... 41-... 'lll 

56217. College. . "'College'' means a public Community College es­
tablished pursuant to laws of this state. 

S6218. l>epleaed Area. .. Depressed Area" means a geographic re­
gion in which all of the following factors are pi:esent: 

(a) The rate of unemployment is substantially above the national 
rate. · · 

(b) 1be median level of family income is significantly below the 
national median. . · 

) 1be level ol housing, health, and educational facilities is substan~ 
below the national level · · 

( ) The economy of the area bu been dominated traditionally by 
ooe or two industries which are in a state of log-term decline. 

( e) The rate of outmigration of labor or capital or both is substantial 
(f) The area is aB'ectea adversely by cha~ industrial~-

~ (g) The area is affected adveriely by in national defeDSe 
facilities or ~uction. 

(h) The iDdexes of regional production indicate a growth rate sub-
stantially below the natiOnal average. . · 

The identification of these factors shall be based on official census f:t!8tiom of the U.S. Department of Commerce, U.S. ~t of 
• the California Human Resources Development I>epartment. 

Employment Development Department, Department of Interior or 
other government census agencies. 

' . 

5&219. Disbk.-t. .. Districr means any school district in California 
that maintains one or more colleges pursuant to the provisions of the· 
F.duc:ation Code. ' . ' 

56!?!0 Encumbnnce. "Encumbrance .. means an accoun~ 
cedure consisting of a request made to the Chancellor enabling c:ol 
to extend the use of EO'PS funds ~t the summer. SUch a re­
~ must be made prior to the end of the fiscal year and will not be 
Valid without approv&I of the Chancellor's OfBce. · . . 

smi. &tended Opportunity Paognm - Senice. An "Extend­
ed ~ty Program and Service" means a ~ or service 
undeitUen by, or gra1.its made by, a community ~ district or a 
college in the form 8nd in accord8nce with the Procedtires presalbed 
by this chapter. Such a ~am or service shall be' over, abOve, and in 
a.Cldition to, the regular edUCatioaal programs of the college and bas as 
its PHJPOSe the ~ of positive encouragement directed to the 
enri>llment of shidents ~by l,ansuaje, social. and economic 
disadvan~es, and to the facilitation or their sW:cessrul participation in 
the educational pursuits of the college. · · · · 

· 51111. EOPS Student. An "EOPS Student" means a student whose 
eligibility to participate in ~ and services offe1ed under this 
chipter has tieen c:ertiftecl a:ccording to Section 561.'M. · 
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TITLE 5 CAIJFORNL\ CoMM\JNrrY CoLLEGD 668.7 
I' 1' • 11: No. ilt-..,1'11 . 

56113.. Full-Time Student. "Full-time Student" means a student 
enrolled for a minimum of 12 units or a minimum of 14 student contact 
hours in C.Ornmunity College courses in which the student participates 
in an Extended ()pportun!ty Pr~ or Service ·and whO is m8kinA: 
continuous progress toward a goal. degree, or certificate as c:letennineCI 
by the college. . · 

smc. Governing Board. "Governing Board" means the goVern· 
ing body of a distriCt. . . . . 

56225. Ethnic Minority Groups. "Ethnic Minority Groups'.' means 
Afro American, Negro or Bi::t Mexican-American (including CUca­
nos, Latinos; Puerto Ricans, other Spaoisb-surnuDed indiViduals). 
Asian (including Clµiese.=~), Filipinos. American Jndian, 
and other non-Caucasian . . 

56216. · Multicultw..i Studies. "Multicultural Studies" means sepa­
rate organi.zed courses of instruction which stress the cultural att:ribUtes 
and conbibutions of minority ethnic groups or that portion of other 
courses devoted to such matenal. . . 

562'Z1. Supplemental Educational Costs. "'Supplemental · Educa­
tional Costs" means student costs for other than the following: living 
costs. student fees, books, supplies, tools. equi~t, instruments, uni­
forms, and transportation betWeen home and college. . 

56228. Plan. "Plan" means the pro~ scheme of extended OP: 
portunity PJ'08!'81DS and services su'bmifted for approval by the board 
pursuant to subchapter 2 (commencing with Section 56Mo) of this 
chapter. · . · 

56229. Pmgnm. "Program" means a special Pl!ttem or method of 
instruction deSiJDled to faCilitate the ~. educational or social 
development ma student and increase hii potential for success in the 
college. Any instruction in •=am shall be provided by imtructon 
apprOved tiy the governing £or the district maintahring the c:Ol-
lege !n which the program is given; 

56230. Serviceso · "Services" means a program of eaist<u>ce, includ­
~ the making of grants designed to aid students with soc:ioeconomic 
haDdicaps to pennit them.to emou in and participate in the education 
activities of the college. Instruction must l>e provided by instructors 
approved by the governing board for the district maintaining the col-
lege in which the program is given. . . 

· 56131~ fipeeial Projeets. '"Speclal Projects" means those projects 
which (a) would bene&t ell colleges, (b) have special merit, or- (c) are 
submitted by new colleges admitting students Tor the first time. 

. . . 

811. Student Penonnel Warken. "Student Personnel Workers" 
include but are not limited to cm tiftcated student. service ~ soane1. 
counselors, placement directon, and student financial aid cift'icen, or 
classiRed personnel working in one of these capacities as identifted by 

. the coUeSe. · · 
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56233. Target or High Priority AreL 'Target or High Priority 
Area" means a depressed area with high total unemployment rates, 
high youth unemployment rates, and large numbers of minority youth 
in the college or in the community popiilation served by the college. 

56234. "Dependent Student" Eligibility. To participate and re­
ceive financial assistance under EOPS, a dependent student shall meet 
all the following criteria: ' 

(a) Must be eligible under current Federal Supplemental Educa­
tioDal Opportunity Grant guidelines. 

(b) TLe family (student's parents or legal guardians) income shall 
not exceed $7,500 for a family of four with an additional $900 for each 
additional dependent. A dependent student from a family of three 

. would qualify with a parent81 income of not more than $6,600 and a 
family of two $5,700. District student financial aid policies should be 
followed for income verification. In awarding aid to students the follow­
ing priority scale must be used: 

Parental Income . 
( l) $(42,999 
(2) '3,()00-$5,999 
(3) $6.000-$7,500 

(c) Enroll full.time at a Community Coll~ as_per Section 56223 of 
this article. Documentation and llpp!Oval by the EOPS Director must 
be obtained for students who drOp below full-time status during the 
school year. The EOPS Director may qualify a student enrolled for less 
than 12 units but not less than 9 units byl>l'OVidina enouRh contact hours 
in services for the remaining units. Fin8ncial aid sboulCl be withheld if 
a student drops below full-time status without the EOPS Program Di-
rector's approval. . . · 

(d) TbOSe students receiving Anancial assistance from EOPS must 
also submit an application for the federal Basic Educational Opportu­
nity Grant Pn?giam for the current 1-~i or the Comm1mity CO~ 
must certify that the student is ineligi01e for the Basic Educat:iorial 
Opportunity Gnuit. · . . · 

562.15. "Independent StuclenL" An independent student is one 
who meets one of the following requirements: 

(a) Has been determined to be self-supporting according to institu­
tional procedures. 

(b) Has not lived with either (parent or legal guardian) or received 
financial assistance exceeding ... from either (~t or legal guard­
ian) for one year if a freshinan. two years ii a ~ore .~ to 
September I or the next academic year, and bas not been c~ as 
an income tax exemption for the same period by anyone other than self 
or~.- . . . 

(c) Has been a ward of the court (in which case appropriate court 
dOcuments must be submitted) .. · · 

( d) Is an ~ and no~ claimed as a ·tax dependent during the 
current tu year by any person other than self or spouse. · 
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documented and supported by school or responsiblt> community pt'r· 
sonnel which leads to estrangement from the famil)' under circuin· 
stances where the student haS oot recei\'ed a contribution m ciu.h.or 
kind 'from his family for the preceding 12 months 

(f) Has been a .. ·eteran of the 'Artried Forces of the linited States 
eligible for Veterans Benefits (and not recei\'ing support from parents 
or legal guardians). 

56235.l. '"Independent Student Elid>ility·· .. To participate -.and 
receive financial assistance under EOPS; an indei>endent student shall 
meet all the following criteri .a.: 

(a) Mwt be eligible under current Federal Supplemental Educa-
tional Opportunity Grant Guidelines. . 

(b) The family (student's parent or legal guardian) income shall not 
exceed f1 ,500 for a family of four (not including the applicant I with an 
additional $900 for each additional dependent. An independent student 
&om a family of three I not including the ~t 1 ·wOWd qualif)· •;th 
a parental income of no more than S6.,600 and a family Of two <not 
including the applicant) &5,700. District student financial aids policies 
should be followed for income verification In awarding aid to students 
the following priority scale must be u~: 

Parental Income _ 
( 1) so-a2,999 
(2) $3,00()....$3,999 
(3) 86,CXJ0...$7,500 

A _ ( c) Enroll full-time at a Community Colleg. e as per Section 56223 of 
W this article. Documentation and appro .. ·al by the EOPS Director must 

be obtained for students who drOP below full-time status during the 
school year. The EOPS Director mai· qualify a student enrolled for less 
than 12 units but not Jess than 9 units by proViding enough contact hours 
in services for the remaining units. Fi.nlincial aid shoul(l be withhekl if 
a student drops below Full-time status without the EOPS Program Di-
rector's approval. . 

(d) Those students recei\ing financial assistance from EOPS must 
also submit an application for the federal Basic Educational Opportu­
nity Grant Program for the current year, or the Community College 
must certify that the student is ineligible for the Basic Educational 
Opportunity Grant. · . 

ln instanres where an applicant does not meet the criteria spttified 
above, or the (.parents/legal guardians) refuse to pro\-ide financial in· 
formation, the Student cannot be considered for an EOPS ~lll\t. 

56236. Priority in Servin&- Sludenb. An extended opportUnity 
program or service shall benefit students in the following priority order: 

(a) First time or continuing freshmen 
(bJ First time or continuing sophomorM . 
(c) Other students in the college 

58237. EHcibility of Second-Year Student. :\ stud.mt who bas 
completed the freshman program shall be- maki~ progress t~'&rd bis 
eduCational objective in order to be eligible to receh't" financ"iaJ akl_ 
Wbat comtitutes P'Oti::i'ess other than fuU·ttmt" status 'Shall be dt"fined b~ 
the college. 
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SUBCHAPTER 2.. PROCEDURE 

Article l. Submission of Plans 

5624dedo. Submitted by District. An application for approval of ex-
ten opportunicy ~"ograms and services, for funding, or for both, . 
shall be submitted by .::ach district for individual colleges within the 
district. Each college will be considered as an independent entity. Dis­
tricts with multiple campuses may submit a district-wide application. 
Consortiums, exchanges, or cooperative inter-district endeavors are 
permitted. . · 

In the case of a district-wide application, the district will be consid­
ered the entity submitting the application. 

56241. Outline. Each application shall conform to the following 
outline: . · 

(a) Purpose. 
( 1) Goals. These are the long-term purposes of the EOPS program. 
(2) Objectives. These are the short-term purposes of the EOPS 

program. . . . 
(b) Activities to be undertaken to accomplish the purpose. 
(c) Techniques and methods of evaluation statec! in qualitative or 

quantitative terms. 
(d) Budget. · 
(e) Number of students projected to be served. 

56242. New Colleges. New ccilleges that have admitted students 
for the first time may submit s~ial projects or request minimal funds 
for planning grants. Requests for funds may be submitted any time 
during the year and will be subject to availability of funds. 

5624:). Deadline. All applications for approval of plans and re­
quests for funds for P-lans for a given fiscal )'ear shall be received at the 
Office of the Chancellor not later than the deadline date established by 
the Board for each fiscal year. Applications and plans received after that 
date shall be returned to the applying district without evaluation or 
consideration. 

The provisions of the prior paragraph do not apply to the approval 
· or funding of special projects. Requests for approval of special projects, 

.funding of special projects, or both, may be submitted at any time. 

56244. Long Range Plans. Each plan shall be desi~ed · for at 
least a five·year period. It shall reflect a commitment to the Statement 
of Policy, Goals, and Guidelines of Board of Governors, California Com­
munity Colleges for extended opportunity programs and services. The 
plan shall be revised and brought up-to-date in each year in which 
approval or funding of the plan is requested. 

-~·-·--·--·------------------
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W 56MS. Scope and Appropriateness. Consideration shall be given to 
the sco~ and appropriateness of the activities planned. These activities 
may include tutorial services, multicultural studies, recruitment serv­
ices, counseling and .admission services, inservice training programs, 
grants to meet direct and supplemental educational costs, and grants to 
meet the costs of a student for student fees1 supplie1i toolS, equipment, 
instruments, uniforms, and transportation Detween home ana college. 

56246. Maintenance of Effort. If the plan contains a request for 
funds, it shall give assurance that funds granted pursuant to thiS chapter 
shall supplement and, to the extent practicable, increase the amount of 
district funds used by the college· fOr extended opportunity programs 
and services. Exceptions to this section may be g!ven in those untisual 
circwnstances which could not be antici~ted by the district. Such 
exceptions require approval by the Chancellor. . 

Article 2. Evaluation of Plans 

5USO. EffecL Each plan ·shall be evaluated on the basis of the 
criteria listed in this article. · · 

56251. Program Review and Recommendations. All plans and re­
quests for funding submitted on or before the deadline date shall be 
reviewed and eviluated by the Chancellor and his staff'. They shall 
recommend plans or portions thereof for board approval and funding. 
The recommendation for funding shall include a specific amount. 

A 5&252. Action by Board. The board shall consider all of the plans 
W and requests for funding and the Chancellor's recommendations there­

on and Shall ~pprove such plans and grant funds for such programs and · 
services as it finds are in the best interests of the state, the communities, 
and persons from depressed areas. . 

56253. Approved Plan Required. No extended opportunity pro­
gram or service, or any portion thereof, shall be funded Unless the plan' 
of which it is a part haS been approved by the .board. 

56254. Matching Funds. No funds shall be granted on the condi­
tion that the· college commit an equal amount of college or district 
funds. · · 

S&IM.· Priority in Funding. Programs and services will be funded 
in view of the following priority list: . · 

(a) Improvement or strengthening of programs or services. 
(b) Extension or expanding of programs or services. 
( c) Maintaining programs or services. 
(d) New programs or services. 

!Mm&. Adjuatment After Funding. After the . board has granted 
funds for a pfan, the Chancellor may adjust the programs and services 
in the plan in view of the priorities established in Section ~. if 
adjustment is necessary to correct an error or If there had been tnsuffi· 
cient information at the time the programs and services in the plan 
were originally ranked by priority. · 
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· ~. Funding. Requests for funding shall be approved and fund-
ed in view of the following criteria: · 

(a) Plans for districts or colleges in target areas as.defined in section 
56233 of this chapter. . . 

(b) Plans for districts or colleges with highest percentage or number 
of students with gross family incomes of ~ ,500 or less. 

(c) Plans for districts or colleges with the highest percentage of 
ethnic minority population in the community the eoll~ge serves, the 
highest percentage of ethnic minority Community College students, 
and the highest number of ethnic minority Community College stu-
dents. . 

(d) Plans for districts or colleges that serve students from areas that 
have a high total unemployment rate or a high youth unemployment 
rate, or bOth. . 

( e) Plans for districts or colleges that have the highest level of in­
volvement of the total college and groups in the community in extend­

. ed op~rtunity programs and services. 
(f) Plans for districts or colleges developing consortiums or coopera­

tive ventures or projects whictl combine state and district funds with 
other sources of funds. · 

56258. Low Priority. Plans and projects limited to research shall. 
receive a low priority. 

56259: · Effective Program Experience. Consideration for priority 
funding shall be given to plans from those districts or colleges which 
have demonstrated effective program experience. . 

Article 3. Evaluation of College EOPS Programs and Services 

56270. Effect. Programs and services offered under EOPS shall be 
evaluated on the basis of the criteria listed in this article. . . 

562'11. Approved Programs and' Services. ProS!'ams and services 
offered under EOPS must comply with the approved plan for that year 
as well as with State statutes. 

· 56272. Record Keeping. The following records must be ~ept up-to­
date b:r_ Colleges offering programs and services under EOPS: 

(a) Enrollea EOPS students for the current year under the following 
headings: 

· (1) EOPS support services only. 
(2) EOPS direct aid only. 
(3) EOPS supPC?rt services and direct aid. 

(b) All EOPS-ebgible applicants. 

56273. Particj~tion of Other Croups. Programs and services of· 
fered under EOPS shall reflect student, faculty and community involve­
ment. 

56114. A.dVlsory Committee. Each EOPS Program shall include an 
Advisory Committee, members of which shall serve without compensa· 
tlon, wt.th the permilslble exception of reimbursement for n~ 
e:g>enaes incurred in Derl'ormins their duties and responslbilittes. The 
advisory committee ihould lncfude representation ftom the collep 
personnel, student, community and business sector. 
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· SUBCHAPTER 3. FINANCIAL AND BUDGET REQUIREMENTS 

Article 1. General Provisions 
562'76. Scope. The provisions of this subchapter apply to the 

budget required as a par:t of an application for plan approval and for 
expenditures made on the basis of plans approved pursuant to this 
chapter. . 

5627'7. Necessity of Subchapter. The regulations in this subc~ 
ter are necessary to a5sure PJ".Oper disbursement of, and accounting for: 
Federal, State, district, and foUndation funds designated for extendea 
opportunity programs, grants. and services. . . 

56278. Separate Accounts. All funds 4es_i_pted for extended op­
. portunity pro~ _grants, and services shall be placed in a separate 

account established for that purpose by each district. . 
562'19. Accrual Basis. District accounting shall be on an accrual 

basis. Expenditures shall be charged to the liscal year in which the 
services are rendered or the go_odS received. Under the written author­
ity of the Chancellor, expenditures for special summer- work-study 
projects, special sununer inservice training projects, or other speci8l 
student services projects made for the purposes of the extended oppor­
tunit}' programs and services may be considered expended in the fiscal 
year fc:ir which the State's ob.tion to the district is created. In this 
case, the State's expenditure Will be recorded for that year. · 

56i80. Subsidiary Accounts.· The district shall maintain fiscal 
control for each approv~_project by setting up.suhsicliary accounts. 
Each approved- project shall have its own appropriate income and ex· 
penditure accounts. · 

56281. Accounting Psocedures. The rules and ~tions for dis­
trict accounting applicable by virtue of Section 17199 of the F.ducation 
Code shall apply to budgets and accounts prepared pursuant to this 
chapter. 

Article 2. Budget Structure 

56282. State Sourees. The funds granted wider the provisions of 
Chapter 9, (commencing with Section 42000) Division 25, or the F.duca­
tion Code, shall be recorded as income from State sources. In this 
account shall be recorded that amount allowed for each Mpproved 
project. At the clOlle of the fiscal year and whenever a final fiScaI report 
is made on any completed project during the fiscal year, this account 
shall be reduced by the amount received from the State for a project 
gr~t in excess of proper e~nditures. The amount of the reduction 
shall be recorded as Account Payable, State. . . · 

581183. Other Sourees. The funds from Federsl sources aftd 
grants and gifts shall be recorded separately accmling to "the source. 

·-·------ -- s 
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56284. Expenditures. 
indirect expenses. 

Expenditures shall be recorded as direct and 

56285. Direct Expenses. Direct expenses shall be recorded under 
the following required subordinate classes for each approved project: 

(a) Certificated Salaries. 
(b) Classified Salaries. 
( c) Grant Pa)'ments. 
(d) Transportation. · 
( e) Other Direct Expenses. 

56286. Travel. Travel with EOPS funds is limited to EOPS person­
nel and only for EOPS related activities. Any other travel must be 
approved by the Chancellor's Office. 

56287. Indirect Expenses. Indirect expenses shall be recorded un- • · 
der appropriate subordinate classes for each approved project. · • 

56288. Purpose of Indirect Expense Account. The account for in· 
direct expenses is established in order that all. elements of cost neces­
sary for the programs, grants, and services may be recorded. These are 
the ·costs wruch are of such nature that they cannot be readily or accu~ 
rately identified as s~cally related service costs but which must be 
estimated or tlrorated in some reasonable manner for the purpose of 
entering the charge against a J)articular project. . · 

56289. Capital .Outlay Expenditures. Capital outlay expendi.tures 
shall be recorded under the following required subordinate classes: 

(a) Buildings, leasing. · 
(b) Equipment, rented .. · 
(c) BookS. . 
(d) Other Equipment, rental. 

Article 3. Award of Funds \ 

56290. Expenses Not Funded. Funds shall not be provided for the 
following expenses: . 

(a) Salaries of existing positions. 
(b) Administrative salaries (assistant dean level and above). 
(c) Administrative support costs. . 
(d) Costs of furniture. 
(e) Indirect costs (e.g., heat, light, power

1 
janitorial service). 

(f) Costs of construction, remodeling, ana renovation. · 

56291. Discretionary Funding. Funds may be provided for the fol-
lowing expenses: 

(a) Clerical salaries up to 50% of EOPS clerical sup1>9rt only. 
(b) Student personnel workers' salaries for extended opportunity 

programs and services personnel up to 30%. These costs may not be 
utilized to support existing positions. . 

(c) Cost of teaching materials of $iOO or less per unit of teaching 
materials. . 

(d) Consultant costs, up to $1,000. 
(e) Curriculum development cost for released time of staff, up to 

$7,SOO. 
(f) Rental or lease of space for the conduct of extended opportunity 

programs and services, up to $1,000. 
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(g) Hourly salaries for tutorial, work-study, and work experience 
education programs, up to $3.00. That portion or hourly salaries which 
1!! greater than $3.00 an hour may be paid by the college. 

(h) Grants to meet direct or supplemental educational costs, up to 
S850 per year per student. The college may provide other grants to 
students which are greater than $850. 

(i) A work·study student or work-experience student may receive 
up to $850 a year from funds provided in this program to supplement 
grants to meet his living cost. A student who has not received a grant 
to meet his supplemental education costs may earn up to Sl,700 in 
work·~tudy or work-ex~rience programs a year from funds provided 
in this program. The college may provide other. work-study or work· 
experience amounts to students which are greater than the above. 

(j) (Reserved) 
(k) ·Grants for EOPS students to meet the costs for student fees, 

books, supplies,_ tools, equipment, instruments, uniforms, and transpor-
tation betwren home and college. . 

56292. Funding for Director. Funds may be provided for the 
run salary of the director' in the first year in which support of the 
director is granted, for one·half of the salary of the director for the 
second and ensuing years in which support of the director is granted. 
For the purposes of this section, "'director" means the person in the 
Community College with direct and specific authority for the adminis· 
tration and· operation of extended opportunity programs and services 
in the Community College. · 

Article 4. Expenditure 

56293. Period of Expenditure. Funds granted pursuant to this 
chapter shall be available for expenditure untilJune 30 of the fiscal year 
for which they were granted. The State shall allow only such expendi· 
tures for the fiscal year which have been committed by the district as 
of that date. Encumbrances for ex:i>enditures during the summer 
months shall be requested by the Colleges prior toJune 30. 

56294 •. Certification to Controller. The board shall certify to the 
Controller the amount and recipient for funds granted pursuant to this 
chapter. 

56295. Claims. A district to which funds were granted for ap­
proved extended opportunity projects and services may submit an ini· 
tial claim for an amount up to one·third of the funds granted and may 
submit quarterly claims tl\erearter until a final claim is made. Claims 
shall be made on forms provided by the Chancellor and shall be submit· 
ted to him for payment. 

56296. Encumbered or Returned Funds. The Chancellor may 
recover unused, unencumbered or returned Funds before the end of the 
fiscal year for which they were allocated 11nd reallocate them to be 
encumbered during the same fiscal year. · 
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W CHAPTER 2.5. Ex'rENDED OPPORTUNITY PROGWs AND SERVICES 

SUBCHAPTER 1. GENERAL PROVISIONS 

Article 1. Scope and Effect 

56200. Implementation. 'The provisions . of this chapter imple­
ment the provisions of Charo;. lteArticle 8 ~commencin~with Section 
69640), Part ~Division . Educa on COde an pern the 
approvil and~g Of extended opportunity programs and services 
pursuant to the provisions of that article. 

NarE: Authority cited for Chapter 2.S (Sections 56l!IJ0..56296, not COIJleCUthie): Sec-­
tions 69648, fi!l65! and 71020, Educatioa Code. Reference: Oiapter 2, Artlde8 (COQllllf!llC­
lng with Section fi9MO), Part 42, DivWon 5, F.lftntion Code. 

History: l. New Chapter 2.S (Sections l56llJOO-Sil98, not eomecu.Uve) filed 1().8.78; 
designated etrective 7-l·TT (Register 76. No. 41). · 

2. Amendment filed 8-16-77; efFective thirtieth day thereafter (Jleslstm Tl. 
No.34). 

56201. Plani Without Funding. Plans ~ed. for the a~ 
of the board without a request for funds shall be governecl-6y the· 
provisions of Subcbapters 1, 2, 3, and 4 of this chapter. . 

59JOll. Plans With Funding. Plans. prepared for the ~val of 
the board and containing a request for fUndi shall be goveriied by the 
provisions of all.of the subcbapters of this chapter. 

56903. Participation. Participatj_on by a student in an extended 
A opportunity program or service shal!_not preclude bis participation in 
W any other program which may be offered in the coJleie. 

56204. Effective Date.· The provisions of this chapter shall gov­
ern all eztended opportunity programs undertaken on and after No-
vember 10, 1969. · 

. Article 2. Special Reports 

· 56110. ' Annual Ethnic Suney, An annual ethnic ~ of the 
student population, instructional staff, administrative staff, ~ 
staff, and nOncert:ificated staff shall be conducted by each college and 
submitted through the district to the Chancellor. . 

&mll. Evaluation. Each callee or district having an ~ 
plan shall evaluate the same annually~ the reiults tlieteof to 
ihe Chancellor. The results shall be r in the format mandated 
by the Chancellor for each year that piogram is in operation. 

Article · 3. Definitions 

56115. Effect of Article. . For the ~ of this chapter, the 
definltions given in this article shall apply. · .. 

!8116. ChweUor. "Chancellor .. meana the CbaDcenor of the 
c.alifornia Community Q,lleges. 
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58111. Collep. "College" means a public Community College 
established pursuant to laws of this state. 

58118. .Depuaed Area. "De~ Area" means a geographic 
region in wbiCh all of the fo.llowiDg f'acton are present: 

(a) The rate of unemployment is substantially above the national 
rate. 

(b) The median level of family income is significantly below the 
national median · 

) The level of housina, health. and educational facilities is substan­
below the national level. 

( ) The economy of the area has been dominated traditionally by 
one or two indusuies which are in a state of l~-term decline. 

(e) The rate of outmigration of labor or capital or both is substantial. 
(f) 'l'be area is afFectea adversely ?Y ch~ indusbial tee~. 

_ (g) The area is a&'ected adveriely byge in national defense 
facilities or ~uction. 

(h) The iildexes of~ production indicate a growth rate sub­
stantiaDy below the naHcmal average. 

Tbe identiftcation of these factors shall be based on official census 
publicaHons of the U.S. J:>epartment of Omunerce, U.S. Department of 
Labor, the California Human Resources Development Qepartment, 
Ei_nployment Development ~t. Department of mterior or 
otbir government census agenrnes . . 

m19. District. "District" means any school district in California 
that mainbrins one or more colleges pursuant to the provisions of the 
F.ducstion Code. 

samt. F..,,.•mlwmace. "Encumbrance" . means .an accoun~ 
prorednre cmslstfng of a request made to the CJumceUor en•~ 
i:olleges to mend the use of EOPS funds ~t the snriamer. 
a~ must be made ~ to the end of the fiscal year and will not 
be v8lid without approril of the ChancelJor's Office. 

5 u Edencled <>PDortunfty Propam wt Se1t:iee. An .. Ez:. 
tended ~ty PrOjram and Service" JM8DS a P!ogram or service 
UDdertaUD by or grar:.ab made by, a community ~ district or a 
~in the lo;;.. ilnd tn a«:01dance with the V,:ftdures prescribed 
by ttiit ~.Such a pr911am or 9el'Yice shall over, abOve, and in 
aCld•ttoa to, the reitJ1ar echatfonal programs of the college and bas as 
ill ~ the ~ of positiv8 el_lCOUnllelDelt directed to the 
emODment of lbidenta himdi."8pped by~. sociaJ, and economic 
dlladvantMea. and to the facilitation al the& succ .rul puticipatlon in 
the educatfon8l punuitl of the college. 

W EOPS Sb dent An .. EOPS Student" meam a student 
wlae effslh'Jity to pu tidpate in propum and ll8l'Ylces uft"ered under 
tllll chapter hal been cea ilfted accordfDg to Section 56134. 
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an w is g continuous progress t 
cate as determined by the college; 

Jl#tory: 1. Amendment Bled 8-1S.'7T; efFecliw tbtrtietb.dly tbeu1altei (Bc:giller T'I, 
No.3t). · 

5m4. Governing Board. "~eming Board" mean• the govern· 
ing body of a district · · 

58125. Ethnic Minority Grou "Ethnic Minority . G " 
means Afro American, Negry or B&clc. Mesicam·American (~ 
Chicanos, Latinos, PuertO Ricans; and other· Spanish-surnamed in· 
dividuals),Asian (includingChinese, andJ!1P81Jese), Filipbios, Ameri· 
can Indian, and other non..Quwesjan peoples. 

56916. Multicultunl Studies. "Multicultural Studies" means . 
separate orunized courses oE instruction which stress the cultural at· 
tributes and contributions of minority ethnic? groups or that pm&,n of 
other courses devoted to such mateiial. · . 

56117 •.. Supplemental . Educatioml Cam. . "Suwlemental Educa­
tional Costs" means student costs for other than the f'ollowing: living 
costs, student fees, bOob, supplies, tools, eQuipment, imtrumesitl, uni-
forms, and transportation betWeen home 8nd college. .· 

A 5fi2?8, Plan. "Plan" meam the pr~ scheme of ertended 
• opporbmity~ and services subinitfed for approval by the board 

p_ursuant to suoohapter I (commencing with Seclion S&MO) of this 
bapter 

. . c . 

S6l28. Pr~ "'Program" mean• a special pattern or method 
of instruction ~ed to Cacilitate the l.angUage, eCfncatfonal or· llOCial 
development oE a Student and increale his potential for succea in the 
college. Any instruction in •-~ sbaD be pnMded by iDstructon 
apprOved by ·the governing board for the diltrlct maintaining the eot.. 
lege in wbiCh the paoga am is given. 

S8l3Q. Serrices. "'Services" means a pr~am of """''~ in:­cJudin&•~ng of gnats dmfgned tO iid itudents with ~ 
. nomlc _bandicapS to ~t them to enroll in and pt£Mpete iii. the 

education activities Of the college. lmtruction must be P-ovidecl by 
instructon approved hr the governing board for the distrfct matntam­
ing the coDeP in whiCh the progtam is given. 

· -.1. Special Projecb. "~ Prqecb" means thole project1 
wblcb (a) Would beneftt all ~ (b) tiave SDedal merit, af (c) 11111 
submitted by new C!Ol1eges admitting students Tor the ftnt time. . 

~ 
-. ltaclent ......... Worlren. "Student PeaMinel Wark· 

en" include but are not ltmibd to certd".C.tecl ltuMnt •vice P.!.lwa­
ael. COHDlelon, ~t dlreclOilf and student An"'CW lid~ 
or dmr 'Red penom181 working tn one ol tbele capecitill Iii .d: 

! by the colleje. . 
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668.8 EDUCATION 

561!?3- Target or High Priority Area. "Target or High Priority 
Area means a depressed area with high total unemployment rates, ' 
higll youth unempioY-ment rates, and large numben of minorit)' y9uth 
in the college or in the community population served by the college. 

56134. "Dependent Student" Eligi"biUty. To participate and re· 
ceive financial assistance under EOFS, a dependent student shall meet 
all the following criteria: · · 

(a) Must be eligible under current Federal Supplemental F.d.uca· 
tioilal rtunitf Grant guidelines. 

b s student's ents' Or le 
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Hiltory: 1. Amendment flied 8-18-TT; ell'ective tblrtiet:b clay tbaaeatM (Regiltm Tl, 
. No. 34). 

56135.L "ln4ePendent Student Elialbility". To participate and 
receive Ananclal 8lllistance under EOPS", an iDclependent student shall 
meet the followtq criteria: . 

(a) Must be eligible under current Federal Supplemental Educa­
tioiuil ~ty Grant Guidelines., 

.. Income which is derived from A.F.D.C. benefits are ezempt &om this 

~oil 11 a full-time student at a Communi 
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orwor ya • · . · .. 
lliltwy: 1. Ammdm-t 8lecl 8-18-Tli eR'ectlve thirtieth day tbeaeafAu CJlellder Tl, 

No.34). . 

.... Priority In = Students. .An extended ~ty 
progaam or l8rYlce sball -t students in the £ollowing priority order: 

ia) First time or contfmatng freshmen . · · . 
b) First time or continuing ~bomores . 

. c) Other atudents in the cOllele · 
58D'7. El~L of Seeoncl-Yeu Student. A student who 1-

completed the man PfC?ll'8iD shall be maldng piopeas toward bis 
eduratfonal objective in Order to be e!flible to nice.Ive. Anenct•' aid. 
What CODltitutea progress other than full-time status shall be defined by 
the college. . 
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TITLE 5 CAuroRNIA CoMMuNITY c.ou.r.ca 668.15 
1•11'111 "· ...... ,.,, e St1BcHAPTER 3. FINANCIAL A.ND BUDGET REQUIREMENTS 

Article l. General Provisions 

· 58176. Scope. The provisions of this su~ apply to the 
budget required as a part of an aPDlication fur ~ approval and for 
ezpenditures made on the buis 01 plans· approved pursuant to this 
chapter. . · · · 

5&17'1. Neu "ty of Subcbapter. The~ in this subchap­
ter are ~.to ...re proper disbursement of, and accounting Ccir · 
Federal, State, district, and foUndation funds desjgnated for exte~ 
opportunity programs, grants, and aervic.'el. 

51178. Separate A.ocouab.. All funds ::r·ted for extended op-
portunity:-rogr!°'!' ~ts, and wvices. be placed in. a separate 
account established for that purpose by each distiict. 

56119. Aecnaal ..... District. accountiDK shall be on an accrual 
buis. Expenditures shall be cbargecl to the lisca1 year in which the 

· lel'Vices are rendered or the loodl received. Under the written author­
ity of the Chancellor, ~tures for special summer work-study 

==c::a::~the~~~= tunil)' prognuns services may be cOmideied expended in the. 
year fOr which the State's obllPt:ion to the diitrict is created. Jn this 
cue, the State's ezpenditure Will be recorded for that year. · 

e 58l80. · Suheidia,Y Accounb. 1be district shall maintain fiscal 

. 
control for each approved project by setting up subsidiary accounts. 
Each approved proj~ sbalf b&ve its own appropriate income and ex­
penditure accounts. 

56181. Accounting Plocedures. 1be rules and ~tions for dis. 
trict accounting ap~le by virtue of Section 84030 Of the Education 
Code shall apPly to budgets and accounts preparea pursuant to this 
chapter, . . . 

Histtxy: 1. A.._fment Hied 8:1&-TT; eft'ecthie tbirUetb day tbmemfter (Regilter TT, 
No. 34). 

Article I. Budget Structure 

58lt. State Soumes. 1be funds& under the provisions of 

~-!!~~~.J!:!el'C: 
IOUrCel. account be recorded that amount allowed for each 
8PDrOV8d project. At the close of the ftscal year and whenever a &nal 
&Cal report is made on any completed project durin.I the 8scal year, . 
this acc:ount sball be reduCed by the amount rece1vea from the state 
for a~ &w."ant in excess of proper exa>endltures. 1be amount of the 
reduCtioD lh8U be recorded.as Account-Payable, State. · . 

llillvl'y: 1. Ameaclmmt ftlecl 8:l&-T11 elFeotiw tbU1letb clay thenlfter (Bestatea TT, 
. . No.:M). . . 
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CR 1' •n.•11 ••m 
S6lll83. Other Sources. The · funds from Federal 10UrCeS md 

grants and gifts shall be recorded separately according to the source, 

!f4ll84. &pendJtures. Expenditures shall be recorded as direct 
and indirect expenses 

S& "l Dinct Espennr Direct~ shall be recorded un­
der the following required subordinate cl•......, for each approved 
proJect! 

(a) c.ertlficatecl Salaries, 
(b) Casslfted Salaries, 
(c) Grant Payments. 
(d)~. 
(e) Other Direct Expenfe!l. 

SH &:. Traw.L Travel with EOPS funds is limited to EOPS ~­
sonnel and only f'or EOPS related activities. Any other travel must be 
approved by t&e Ov1111ielJor's OfBce. . 

· S618'J; Indirect Eq>emes lndiretlt: tftPP!'8e!I shall be recorded 
under appropriate sutiOrdinate classes for each approved project. 

MW.- Purpme of ladfNct ~ Aeeount. The account f'or 
indirect ezpensea is established in older that all elements cl cost nee es 
~for~~ gn111tr, and services may be recorded. These ue 
the costl which are of iach nature that they cannot be readily or accu­
rately identified as ~Y related service costs but which must be 
eattmated or prorat8cl in some reasonable manner f'or the purpose oE 
entering the Charge against a particular project. 

5&189- Capital Ou~ EapencUtuna. Capital outlay expel'.lditures · 
shall be recoided under the following requiied subordinate clanes: 

!a! BufLttnp, leasing. . 
b ~pment. rented. 

. c BOQki, . . 

d Other F.quipment, rental. 

Article 3. Award of Funds 
· ,..., Eapense1 Not Funded. Funds shall not be provided f'or 

the :;t::. e:F!'i~~tions. 
. ) Administrative (assistant dean level and above), 

c) Adminiatrative support costs, . 
d) Costa oE furniture. . 
e) Indirect =~i:eat, ligb~ power1 janitorial rel'Yice). 
f) Colts of remoitelirig. ana renovation. 

SlltL ~ FJmcHn1o Funds may be provided f'or the 

foDowln.I ~-· la\ COit crinltnu!ttqn@I metmjpl• up to mum par Y"' per sqllm. 
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e. 
t 

t iUid • 
llbtOly: 1 . .Repeller and - l8Ctioa ftled 8-16-'IT: el"ective tblrtletb day tberelftm 

(Boptm: 'IT, NoM). 
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IR arm n, No. • ••.,,, 

ds!Us:&n:ibi!~41~ 
HJstwy: l. Repealer wl - wtlon &led 8-16-77: efrectm thirtieth day ....... 

(Regiller Tl, Nost). 

Article 4. Expenditure 
58193. Peliod of ~ Funds ~ted ~ to tbil 

~shall be avaflablj for ~tme untilJC30of the 8scal ~ 
for Which they were granted. State sball QDly such mpeo..tL 
lures for the fiscal year which have been eommtttecl by the dis&ict as 
of that date. Encumbrances for ~tmes durbig . the PlllllMI' 
months shall be requested by the Colleges prior to June 30. 

5llftN. Certification to Cantroller. The board shall certify to the 
Controller the amount and recipient for funds granted pmuant to this 
chapter. 

~ Claims. A district to which funds were ~ted for ap­
~extended opportunity~ and services may submit an ini­
tial claim for an amount Z.::.t:'tlmd ol the funds~ and may 
submit ~Y claims until a 8nal claioi ii lnade. Otdms 
shall be made on forms provided by the Chancellor and shall be.submit· 
ted to him for payment. . . 

56196. Encumbered or Betumed Funds. The ~ may recover unmed, unencumbered CR' returned funds before the end of the 
&seal )'ear for which they were alJocated and reallocate them to be 
encumbered during the same 6scal year. · 
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Register 79-32 

§ 56200 § 56223 § 56237 § 56254 ' § 56281 § 56293 
§ 56201 § 56224 § 56238 § 56255 § 56282 
§ 56203 § 56225 § 56239 § 56256 § 56283 
§ 56204 ' § 56226 § 56240 § 56257 § 56284 
§ 56210 § 56227 § 56241 § 56258 § 56285 
§ 56211 § 56228' § 56243 '§ 56259 § 56286 
§ 56215 § ,56229 § 56244' § 56270 § 56287 
§ 56216 § 56230 § 56245 § 56271 § 56288 
§ 56217 § 56231 § 56246 § 56272 § 56289 
§ 56218 § 56232 § 56247 § 56276 § 56290 
§ 56219 § 56233 § 56250 § 56277 § 56291 
§ 56220 § 56234 § 56251 § 56278 § 56291.1 
§ 56221 § 56235 . § 56252 § 56279 § 56291.2 

§ 56222 § 56236 § 56253 § 56292 
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CHAPTER 2.5.. EXTENDED OPPORTUNITY PROGRAMS AND 
SERVICES 

SUBCHAPTER l. GENERAL PROVISIONS 

· ~icle 1. Scope and Effect 
58200. Implementation. · · 

The provlsions of this chapter im[ement the provisions of Chapter 2, Article 
8 (commencing with Section 69640 , Part 42, Division 5, of the Education Code 
and govern the approval and fun · g of extended opportunity p~ and 
services pursuant to the provisions of that article. · 
NOTE: Authority cited for Chapter 2.5 (Sections 562IXH621l6. not comecuti\te): Sec:ttons 
69648, 119652 and 71020, Education Code. Reference: Chapter 2, Article 8 (commenclng 
with Section 69640), Part 42. Division S. Education Code. . 
HISTORY: 

1. New Chapter 2.5 (Sections 56200-86296, not consecutive) ftled 1~76; designated 
· effective 7-1~77 (Register 76, No. 41). 

2. Amendment Bled 8-16-77; effective thirtieth day thereafter (Register 77, No. 34). 
B. Repealer of Chapter 2.5 (SecUons 56200-56298, not consecutive) and new Chapter 

2.5 (Sections &8200-5629IJ, not ccmaecutlve) filed 8-10.79; effective thirtieth day thereafter 
(Register 79, No. 32). For prior history, see Regilten77, No. 34, 77, No. 45, 78, No. 28and 
78. No. 38. . 

5610l. Plans. . 
Plans ~P8!'ed for the approval of the Board of Governors with or without 

. a request ror funds shall be governed by all the provisions of this chapter. 
NOTE: Authority cited: Sections 69648. 69652 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42. Education Cocle. 
56183. P~n. . . .. 

Participation by a student in an extended opJIC?fhmlty p~ or service 
shall not ~elude his/her participation in any other program which may be 
offered in the college. 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69840) of Part 42. Education Code. 

S8IN. Effective Date. 
The provisions of this chapter shall govern all extended opportunity pro-

grams undertaken on and after November 10, 1969. · 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Re£erence: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, Education Code. 

Article 2. Speclhl Reports 
56110. Annual Ethnic Survey. · . 

An annual ethnic survey of the student DODUlation, instructional staff. ad· 
minlstratlve staff, BU~rtive staff, and noncertlftcated staff shall be conducted 
by each college and submitted through the dUtrict to the Chancellof. 
NOTE: Authority cited: Sections 69648, 69652 and 710IO. Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 89640) of Part 411. Education Code. . 
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sau. Evaluation. . . . 
Each college or district having an apJ>Z1?ved plan shall evaluate the same 

annualJY. and re~rt the results thereof to the Cliancellor. The results shall be 
reporte<I in the format mandated by the Chancellor for each year that the 
program is in operation . . . . 
NOTE: Authority cited: Sections 611648, 69852 and 710DD, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 89840) of Part 42, Education Code. 

Article 3. Definitions 
56.115. Effect of Article. .. 

For the purposes of this chapter, the definitions given in this article shall 
apply. · 
NOTE: Authority cited: Sections. 69648, 69652 and 71090, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

S8Zl6. Chancellor. . 
"Chancellor" means the Chancellor of the Callfomia Community Colleges. 

NOTE: Authority cited: !lectiona 69648, 61165! and 71020,Educatlon c:ode. Reference: 
Chapter 2. Article 8 (commencing with Section 89840) of Part 42, Education Cudti. 
58117. . College. . 

"College" means a. public Community College established pursuant to laws ·· 
of this state. 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Rel'erence: 
Chapter 2, Article 8 (commencing with Section 89840) of Part 42, Education Cude. · 

SUI& Cuniculum Devel~nt. 
"Curriculum Develop!ftent" means the modification and/or the· develOp­

A ment. of courses designed to increase the pote~tial of students who have been 
W handicapped by Ian~ educational, ffuancial or social disadvantages. 

NOTE: Authority cited: Sections 69648, 6985! and 71020, Education Code. Reference;· 
Chapter 2, Article 8 (commencing with Section 69640).of Part 42, Education Code. 

58119.. Depressed Are& 
"J?epressed Area" means a ge~aphic regic>n identified by official census 

pµblication of the Depaf!ment of Commerce, U.S. Department of Labor, Em­
ployment Development Department, Department of Interior or other govern~ 
ment census agencies as being low income or depressed .area. 
NOTE: Authci. ity cited: Sectlom 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2, Artlcl~ 8 (commencing with Section 698CO) of Part 42, Education Code. 

&8UO. District. 
"District" means any community college dJstrict In CalifomiL 

NOTE: Authority cited: Sections 69648, 69652 and 71020, ·Education Code. Reference: 
Chapter 2, Article 8' (commencing with Section 89640) of Part 42, Edue11tlon Code. 

-•· Encumbnnce. . 
"Encumbrance" means an accounting P!009dure consisting of a request 

made to extend the use of EOPS funds throughout the summer (July 1 to August 
&1). Such a request and commitment for eig>encliturea must be niade ~ to 
rhe end of the ftacal year (June 30) and will not be valid without approval of 
the Chancellor's OffiCe. · 
NOTE. Authority clted:.SectlDDJ 69648, 6llll8f. and '7llll0, Education.Code. Reference: 
Chapter I, Article 8 (commencln1 with Section 8111MO) of Part 41, Education Code. 
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S8U!. Extended Opportunity Program and Service. 
An "Extended Opportunity Pf.ogram and Service" means a program or serv· 

ice undertaken ·by, or ~nts made b):'., a community colle~ dlStrlct or a colleige 
In the form and in accordance with the pl!>C!edures .Prescribed by this cha~. 
Such a program or service shall be over, above. and In addition to, the rejulm: 
educationaJ programs of the colle~ and has as Its _purpose the provision of 
positive encou~ement directed to the enrollment of students hanClfcapoed by 
language.. social and economic disadvantages, and to. the facilitation ol their 
successful participation in the educational pursuits of the college. 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2, Article 8 (commencing wUh Section 69640) of Part 42, &:lucatlon Code. 

S8D3. EOPS Student. 
An "EOPS Student" means a student whose elig!bility to ~icipate in pro­

grams and services offered under this cha~ hai been cerfified accordhlg to 
Section 56!:16, Section 56237 and Section 
NOTE: Authority cited: Section• 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 611640) of Part 42, Education Code. 

58Zl4. FuU. Time Student. . 
"Full-time Student", for the purpose of this article only, means a student who 

is enrolled in a minimum of 12 units in community college courses or a combina· 
tionof no less than 9 units in community college courses plus sufficient addition· 
al hours In pr~ and/or services to total 14 directed student contact hours 
per week and who is making continuous p~ss toward a goal, degree, or 
certificate as determined by the governing b08rd. ' 
NOTE: Authority cited: Sections 69648, 6965! and 71020, Education Code. Remre­
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, &:lucatkm Code. 

sms. Goveming Board. 
"Governing Board" means the governing board of a district 

NOTE: Authority cited: Sections 69648, 69652 and 71020, Education.Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, &:lucatlon Code. 

58U8. Ethnic Minorily Groups. · · . · 
"Ethnic Minority Groups" means ~American, (Negro or Black,) Alaskan 

Native, American Indian, Asian (including South East Asian, Pacific Asian, 
Chinese, and Japanese), Filipinos, H~ic (including Melican·American, 
Chicanos, Latinos, Puerto Ricans, and Other Spanish-smnamed individuals), 
and other non-Caucasian peoples. · 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

56U7. . Multicultural Studies. 
"Multicultunil Studies" means separate organized courses of lilstruction 

which stress the cultural attributes and contributions of minority ethnic groups 
or that portion of other courses devoted to such material · . 
NOTE: Authority cited: Sections 89648, 89652 and 71020, Education Code. R..tefe""'r"'e"'nc""'!9' 
Chapter 2. Article 8 (commencing with Section 89840) of Part 42, Education Code. 
56U8. Plan. ·. 

"Plan" means the proposed scheme of extended opportunltY. programs and 
services submitted for approval by the board punuant to Subcihapter 2 (com· 
menclng with Section 56240) of this chapter. · . 
NOTE: Authority cited: SectlODI 89648, 69M2 and 71020, Education Code. Reference: 
Chapler 2. Article II (commencing wllh Section 69640) of Part 42, Education Cade. 

., _______________ _ 
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.... Prof'am. . 
"'1ogram • means a s~ial pattern or method of instruction, approved by a 

local g_overning board and designed to faCilitate the language, edilcational or 
social Clevelopment of a student and increase his/her potential for success in the 
college. . 
NOTE: Authority cited: Secttons 119648, 696112 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42. Education Code. 

56!30. Services. 
"Services" means a pl'Og!'&m of auistance, including the making of grants, 

designed to aid students wfth socioeconomic handicaP-1 to permit them to enroll 
and participate in the education activities of the college. · · 
NOTE: Authority cited: Section& 69648, 69652 and 71CW.0. Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section ~) of Part 42, Education Code. 

58131. Special Pro"ects. . . 
"S~cial Projects~ means those l?rojects which (a) have the potential to 

benefit all colleges, (b) projects wtilch the Board of Governors deem to have 
special merit. . . . · 
NOTE: Authority cited: Sections 69648, 69652 end 71CW.0. Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69840) of Part 42, Education Code. 

831. Student Personnel Workers. 
"Student Personnel Workers" for the P.Urposes of this article on)y include but 

are not limited to certiElcated EOPS stui:lent service personne~ EOPS counsel­
ors, EOPS placement support staff, and student financial aid supPQrt staff. or 
claSsified personnel working In one of these capacltiei u identlBed In the 
approved EOPS plan. The ~onal responsibilities of such personnel must 

.Abe within the EOPS program and must be authorized by the EOPS Director 
Win the approved EOPS plan. · · 

NOTE: Authority cited: Sections 69648, 69652 and 71CW.0. Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, Education Code. . 

. 833. Student Contact Hours. 
For the pur~ of EOPS partici~ts, directed student contact hours means 

the number of directed, documented hours ~r week spent in tutoring. counsel­
ing. instruction or similar activities u prescribed by the EOPS Director on the 
recommendation of a certi£lcated counselor or instructor. 
NOTE: Authority cited: Sections 69648, .69652 and 71CW.0. Education Code. Reference: 
Chapter 2, Article 8 (commencing with Sectton 69640) of Part 42, Education Code. 
56134. Supplemental Educational Cosls. 

For the purpose of this article only "Supplemental Educational Costs" means 
student educational costs for other than the following: living costs, student fees, 
boob, sllPl>lles. tools, ~ulpment, Instruments, uniforms, and transportation 

. between hOme· and college. . 
NOTE: Authority cited: Sections 69648, 8965.2 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 41, Education Code • 
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56235. Target or High Priority Area. 
"Target or High Priority Area" means a depressed area with high total unem· 

ployment rates, nlidl ~uth unemplo~ent rates, and large numbers of minor~ 
itY. _youth in high sc"hool college or in the community poplllation served by the 
college. . 
NOTE: Aulhorlty cited: Sections 69648. 69652 and 71020, Education Code. Reference: 
ChaplPr 2. Article 8 (commencing with Section 69640) of Part 4i, Education Code. 
58238. "Dependent Student Eligibility". 

,, , .. 

., 
; 
'.~ 

To participate and receive Anancial assistance under EOPS, a dependent 
student shall meet all the following criteria: 

(a) Must be eligible under all of the following Extended Opportunity Pro- ~:<i 
grams and Services RUidelines. · 
. (I) Is a national oT the United States, in the United States for other than a . ·,, 
temporary pu~ and intends to become a permanent resident thereof or is 
a permanent resident of the Trust Territories of the Pacific Islands; . · :-iii 

(2) Is of exceptional need. · · . '.j 
(A) A student has exceptional financial need if his or her exPeCted family ;~ 

contribution does not exceed 50 percent of bis or her Cost of education. I 
(8) Notwithstanding subparagral?h (A) of this para~ph, an institu~on may ' .:,': 

determine that a student haS exceptional £inancial neea if the student financial ' 
aid officer and the EOPS Director believe it is impracticable for the student . , · 'f' 
with financial need to meet that need from loans, employment, or grants other .·. ·_.:/~ 
than an EOPS grant · · ·. ti! 

(C) If an institution determines that a student has except!ooal financial need 'ii 
under sub~graph (B), it must include the rationale foi that decision as part· ~.;}! 
of Its records. · . ~ 

(3) Would not, but for an EOPS grant, be financially able to pursue a courie : ., f:.~ 
of study_at the Institution. . · · . /·o 

. (b) The family's (student's ~nts or le~ guardians) previous yeai:'s ~gniss 
income shaU not exceed $8,250 for a familY of four with an additioDaJ '900 for 
eacli additional de~ndent A dependent student from a family of three would 
qualify if the family's previous ~·s ~ income does not exceed '7,950 and 
a family of two would qualify lf the family's previous year's ~ income doei 
not exCeed $6,450. District student financial aid policies must be followed for : . ·~ 
income verification · · ~ 

(c) Residence. If the portion ofthe expected family contribution which is ·'.~~ 
derived from residence eq_uity is the solei reason for a student not ~ · '~l 
"exceptional financial need," then that student may be considered to have . -~i~ 
exceftlonal financial need for EOPS eligibility pu~s. : :. . 

(d Enroll as a full-time student at a community college as per Section 56114 • 
of this article. EOPS financial aid shall be withheld if the student drops below '1 
full-time status. -~ 

(e) Those students receiving financial assistance from EOPS must also sub- · · .. 
mlt an application for the Federal Basic Education Opportunity Grant~ . :'. 
and the college application for financial assistance. In those cases where an · .. 
EOPS grant recipient ls not receiving a BEOG, the community collens mast . .i 
certify that the student is lnelmible, with a copy of the rejected StudenfEliglbd­
lty Report (SER) or _from lnfOrmatlon on tne institution's BEOO roster. 
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W In instances where an applicant does not meet the criteria specified in this 
·section, and/or the parents iefuBe t_o _provide financial information, the student 
may not be considered for an EOPS grant or work study award. · 
NOTE: Authorlt)' cited: Sections 69648, 611652 and 71020. Education Code. Reference: 
ChaptPr 2. Article 8 (commencing with Section 69640) ilf Part 42. Education Code. 

511!37. Independent Studenl Definition. 
An "Independent Student" is one who meets one of the following criteria: 
(a) Has been determined to be self.supporting ~or to June 30, 1977, accord­

ing to the procedures of the California pcstsecondary educational institution 
from whicti he or she is currently receivmg need based, state-funded financial 
aid. . . 

(b) Has not lived with either pll!'t!nt or legal ~dian or received finan!!ial 
assistance exceeding six hundred dollars ($600) from either parent for three 
consecutive tax years prior to the academic period for which aid is requested 
and has not been claiDted as an income tax exemption for the same period of 
time bv anyone other than self or spouse. · 

(c) Has been a ward of the court, in which case appropriate court documents 
shall be submitted. · · 

(d) Is an orphan and not claimed as a tax dependent during the current tax 
year by_any person other than self or S?:Juse. . 

(e) Has been a part of an extremely adverse home situation, which is docu­
mented and supported by school or responsible community personnel such as 
a minister or social worker, which situation has led to estrangement from the 
famllY. under circumstances where the student has not received a contribution 
in cash or kind from his/her family for the preceding 12 months. Public ~t-

_ secondary educational institutions and the Student Aid Commission shall de­
elop a procedure to allow students to ap~al decisions on. whether the student 

has been part of an adverse home situation. 
(f) Is 30 years of age or older, unless there is substantial evidence of parental· · 

~ ... . ' 

support of such applicant. . 
NOTE: Authority cited: Sections 69648, 69652 and 71020. Education Code. Re£erence: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42. Education Code. 

S8l38. "Independent Student El~ity". · 
To partlcq,&te and receive financial assistance under EOPS, an independent 

student shall meet all of the following criteria: 
(a) Must be eligible under all the following Extended Op?:Jrtunlty Pro~ 

and Services Gulaelines. Income which is derived from Aid to Famlliei with 
De~ndent Children (A.F.D.C) and/or Supplemental Security Income (S.S.L) 
benefits Is exempt from this provision. 

(1) Is a national of the United States, in the United States for other than a 
temporary pu~ and intends to become a permanent resident thereol or Is 
a permanent resident of the Trust Territories of the Pacific Islands; 
. (2) Is of exce~ional need. . 

. (A) A student hu exceptional financial need if his or her·expected family 
contribution does not exceed 50 percent of his or her cost of education. · 

(8) Notwithstanding subparagraph (A) of this paragraph, an lnltltutlon may 
determine that a student IW exceptlonat financial neea If the student financial 
lltd officer and the EOPS Director believe it ii Impracticable £0r the student 
"11th financial need to meet that need from loans, employment, or grants other 
than an EOPS Grant. . . 
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(C) If an Institution determines that a student has exceptional financial need 
under sub~graph (B). It must include the raHonale for that decision as part 
of its recotds. . 

(S) Would nOt. but for an EOPS grant, be financially able to pursue a course 
of study at that institution. · 

(b) Residence. If the portion of the expected family contribution wbich II 
d. erived &om residence ~ty is the sole reason for a student not meeting · .. ,~ 
"exceptional financial ne " then that student may be considered to haw 
excertlonal financial need r EOPS eligibility ~s. 

(c Enroll as a full-time student at a commumty colle ;e as per Section 56ti4 
of this article. EOPS ftnaniL.ial aid shaJI be withheld if tbe student drops below 
full-time status. 

(d) Those students receivin_g financial assistance &om EOPS must also sub­
mit an aJJPlicatlon for the Federal Basic F.ducatiOnal Opportunity Grant Pro­
gram ana the college application for &nancial assistance: lo those cases where 
an EOPS student is not receiving a BEOG. the community collee must ce~ 
that the student Is lneU~ble, with a copy of the rejected Student Eligibility 
Report (SER) or from information on the institution's BEOG roster .. 

fn instances where an applicant does not meet the criteria specf8e4 in this 
section, the student may not J>e considered for an EOPS grant or work study · 
award. 
.NOTE: Authority cited: Sections 69648, 6985S and 71000, Ecl~ Code. Refme-. 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

S8Z39. Priorly in Servin Students. . ' ' 
An extended oppo~ program or service shall beneftt students in the 

following priority order: . 
(a) Ffrst time students with greatest need. 
(b) Omtinuing students witli greatest need. 

NOTE: Authc..'1ty cited: Sections 698'8, 69851 and 71000, Education Code. Referenoe: · · 
O.apter 2, Article 8 (commencing with Section 69640) of Part 41, Education Code. . · · 
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Article 1. Submission of Plans 
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58MO. Submitted by District. · · 
A1_1 applicatlon.for approval of extended opportunity p~ and servi~ 

for funding. or for ooth, shall. be submitted by each district for individual 
colleges within the district F.ach college will be considered as an inde~nd_ent 
entity. Districts with multiple campuses may submit a district-wide a~ · 
Consortiums, exchange~ or cooperative inter-district endeavors are P.'rmitted. 

In the case of a district-wide application, the district will be considered the 
entity submitting the application. 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Referenca: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 4i, Education Code. 

56!41. Outline. 
Each application shall conform to the following outline: . 
(a) Pu~. · 
(I) Goals. These are the long-term purposes of the EOPS ~am 
(2) Objectives. These are the short-term measurable goals of the EOPS pro-

gram. . . . 
(b) . Activities to be undertaken to a~plish the objectives. 
(c) Description of methods of evaluation. 
(d) Budget . . 

. (e) Number of students projected to be served. · 
(f) Number of unduplic8ted students projected to be served. 

NOTE: Authority cited: Sections 69648, 69652 and 71020, Education C.ode. Reference: 
C'.hapter 2, Article 8 (commencing with Section 69640) of Part 4i, Education Code. · 

58243. Deadlines. 
The Chancellor's Office may not establish a deadline for the submission of 

EOPS plans which occurs sooner than 90 days from the date on which the 
manual of instructions and the appro_priate apP.lication forms are maJled. All 
applications for approval of plarui and requests for funds for plans for a given 
flSCal year shall be received at the Office Of the Chancellor not later tbaii the 
deadlirie date established by the Board of Governors for each fiscal year. Ap­
~lications and plans receiveCI after that date shall be returned to the applying 
district without evaluation or consideration. 

The li'rovisions of the prior paragraph do not apP!y to the approyal or funding 
!!!.!e:.c;~al projects. ~uests for apP!'OVal of s~ projects,-fuodJo_g of~ 5ffi;,..., or bOth, shall be submitted at a time designated by the Chancellor's 

NOTF. Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2, Article 8 (commencing wllh Section 69640) of Part 42, Education Code. 
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. 58144. Applicallons. 
·.· Each application shall contain a One rear plan. It shall reflect a commitment · 
.· ·to the Statement of Policy, Goals, and Guidelines of Board of Governors, Cali· 

fomia Community Co~es for extended opportunitY. progl'ams and services. 
,, 
•: 
'· 
;· 

· The plan shall be revised and broug!it up-to-date in eaCh year in which approval 
or ftindlng of the plan is requested. . · · 
NOTE: Authority cited: .Sections 69648, 69652 and 71020, Education C.ode. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education C.ode. 

S8MS. .~ and Appropriateness. _ . . . 
· · Coniideration shaDDe given to the sct>pe aDd appropriateness of the activities 

planned. These activities may include, but not lie lbidted to, tutorial services, 
multicultural studies, recruitment services, counseling. admission services. in­
service training programs, ~ms which encourag_e active EOPS student 
participation, ~ants to meet direct and sup~mental educational costs, and 
grants to meet the costs of a student f'or student fees, supplies, tools, equipment, 
instruments, uniforms, and ~ion bet"1een hOme and college, and 
other activities to meet special needs. · · · 
·NOTE: Authority cited: Sectlom 6964s, 69652 and 71020, Education C.ode: Reference: 
Chapter 2. Article 8 (commencing with Section 69640) 0£ Part 42. Education Code. 

&6M8. Maintenance of Effort. 
If the plan contains a ~uest f'or funds. it shall give assurance that funds 

:c !!'anted pursuant to this ch&oter shall suP-Plement and, to the extent practica· . · 
. ble, increase the amount of district fundS used by the coUege for extended 
i opportunity programs and services. Exceptions to this section may be g!ven In 
1,. those unusual circumstances which cotilCI not be anticipated bY the · Oistrict. 
l'.:·ASuch exceptions require.approval by the Chancellor. . · 
~ W NOTE: Authority cited: Sections 69648, 69852 and 71020, Education C.ode. Reference: 
'i Chapter 2, Article 8 (commencing wllh Section 69640) of Part 42, Education C.ode. 
~ . 
. i" &6M7. Advisory Committee. . • 
,( · F.ach EOPS ~ shall include an Ad~ Committee, members of 
· which shall serve without compensation, with the ~rmissible exception of 

reimbursement £or n~ expenses incurred In ~iformlng their duties and 
reaponslbilities. The advisol)' committee shall incltide representation &om the 
college personneL EOPS stlidents, community and business sector. · 
NOTE: Authority cited: Sectiona 69648, 6911551 and 710i0, Education Code. Reference: 
Chapter 2. Article 8 (commencing with i;ectlon 69640) of Part 42, Education Code. 

Article 2. Evaluation of Plans 
IJ8l50. Effect. . 

Each plan ihall be evaluated on the basis of the criteria listed ill this article. 
NOTE: Authority cited: Sectknu 69648, 6911551 and 71020, Education Code. Reference: 
Chapter I, Article 8 (commencing with Section 89840) of Part 41, Education Code. 
IJlllSI. Program Revilw and Beeommendllloas. . . 

AD plans ind requests f'or funding ~ubmitted on or before the deadline shall 
be reVlewed and evaluated by the Chancellor and his stafE 11aey shall recom·. 
mend plans or P!Jrllona thereOf for Board of Govemon ·approval and .funding. 
The recommendation ·for funding ahall include a apeclftC amount. 
NOTE: Authority cited: Sectlonl 69648, 111111!1 and 710IO, Educatton Code. Refe~nce: 
Chapter I, Artlole 8 (commencing with Section 89840) of Part 41, Education Code. 
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The Board of ~ovemors shall consider all of the plans· and_ re_quests for fund­
ing and the Chancellor's recommendatJons thereon and shall approve such 
plans and gant funds for such programs and services as it finds are in the best 
interest ofthe state, communities, and persons served. . 
NOTE: Authority &:lted: Sections 69648, 611652 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, Education Code.· 

118153. Appmvecl Plan RequUed. · 
No extended op~rtunlty p~am or service, or any portion thereol shall be 

funded unless the plan of whicli it ts a part bas been approved by the Board of 
Governors. . 
NOTE: Authority cited: SectlOn. 611648, 69652 and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, Education c.ode. . 

58154. Matching Funds. . . . 
No funds shall be granted on the condition that the college commit an equal· 

amount of college or district funds. · 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2, Article 8 (eommenclng with Section 69640) of Part 42,.Educatlon Code. 

56155. Priority in Fondin~ 
Programs aDd services Will be funded In view of the following priority list: 
(a) Improvement or strengthening of programs or services. 
(b) Extension or expanding of programs or services. · . 
(c) Maintaining programs or services. 
(d) New programs or services. · 

NOTF.: Authority cited: Sections 69848, 611652 and 71020, Education Code. Reference: 
Chapter 2, Artlcfe 8 (commencing with Section 69640) of Part 42, Education Code. 
56!56. Adjwtment After Fund~ . 

After the Board of Governors his granted funds for a plan, the Chancellor 
ma).'. adjust the programs and services in the plan in view of the priorities 
established In Section 56255, If adjwtment Is necessary to correct.an error or if 
there had been insufficient information at the time the programs and·services 
in the plan were originally ranked by priority. 
NOTE: Authority cited: Sections 69848, 6911152 and 71020, Education Code. Reference: 

· Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. . 

~u!:Tor"tnding shall be approved and funded in view ~f the followtng 
criteria: · 

(a) Plans for districts of colleges in target areas as defined in Section 56"85 
of this chapter. . . · 

(b) Plans for districts or colleges with highest percentage or number'. Of· 
students with grou family Incomes of *8.?.50 or less. · 

(c) Plans for districts or colleges with the highest percentage of ethnic mi­
nority population In the community_ the colle_ge serves, the higbest pe':Le~ 

· of ethnic minority Community COilege studi!nb, and the highest nu r UJ 

ethnic minority Community College students. ·, 
(d) Plana for district• or colle~a that serve students from areu that haw a 

high total unemployment rate or a high ~th unemployment rate, or both. 
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(e) Plans for districts or colleges that have the highest level of involvement 
of the total college and groups in the community in extended opportunity 
~and services; . . 

(f) Plans for districts or colleges developing consortiums or cooperative ven­
tures or projects which combine state and diStrict funds with ottier sources of 
funds. ' 
NOTE: Authority cited: Sections 69648, 69851! uid 71020, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

58118. Low Prbity. ' ' ' 
Plans and projects limited to research shall receive a low priority. Research =will be considered as a priority if submitted for EOPS speclal project 

· NOTE: Authority cited: Sections 696f8, 69651! and 71020, Education Code. Remrence: 
Chapter I!, Article 8 (commencing with Section 69640) of Part 41!; Education Code. 

181S9. Effective Propam ~ce. 
Consideration for priority fuDding shall be given to plans from those districts 

or coJleges which have deinonstrated effective program experience. 
NOTE: .Authority clted:·Sectlons 69648, 81165! and 71020, Education Code. Reference: 
Chapter I!, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

\ 
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Article S. Evaluation of C.OJlege iOC>PS Programs and Services 

S81'10. Effeet. 
P!ograms and services offered under EOPS shall be evaluated on the buts 

of the criteria listed in this article. . . 
NOTE: Authority cited: Sections 69848, 11111152 and 71020, Education Code. Refereami: 
Chapter 2, Article 8 (commencing with Section 611640) of Part 42, ,F.ducatfo\I Code. 
S8111. Approved Plognms and Ser¥ices. 

Programs and services offered under EOPS must comply with the app?Q¥ed 
plan fOr that year as well as with State statutes. · · . 
NOTE: Authority cited: ~ 69848, 1111852 and 71020, Education Code. Referesice: 
Chapter 2. Article 8 (commencing with Section 69840) of Part G, Education Code. · 
S8l'7Z. Quantitative Data. . . . . · . ·· · 

The following records must be kept up-to-date by colleges offering~ · ,: 
and services uiider EOPS: · . 

(a) Enrolled EOPS students for the current year under the following bead- ,;., · 
ings: 

( l) EOPS support services only. 
(2) EOPS direct aid only. 
(3) EOPS support services and direct aid. . 
(4) EOPS services received by students authorized under Section S6Mo. 

. (b) All EOPS-eligible applicants... . . . . ~ 
NOTE: Authority cited: Sections 1111648, 696152 and 71020, Education Code. Reme11Ce1 · ·,'·. 
Chapter 2, Article 8 (commencing with SeCtion 696'0) of Part 41, F.ducatlon Code. · ... ": 

·, 
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SUBCHAPTER 3. FINANCIAL AND BUDGET REQUIREMENTS 

Article I. General Provisions 
58176. Se.one. . . . ' 

The provfsions of this subcha~er apply to the budget required as part of an 
application for plan a~oval and for expenditures nlade on the bas& of plans 
approved pursuant to this chapter. . 
NOTE: Authority cited: SectioM 69648, tl96SJ and 71020, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 
58277. Necessity. of Subcb9ter. . · 

The ~lions in this su6cbapter are n~ to assure _pro~r disburse­
ment of, and accounting for, F"ederal, State, district, and roun<lation funds 
designated.for extended opportunity programs, grants, and services. 
NOTE: Authoi'lty cited: Sections 69648, 61165! and 71020, Education Code. Reference:' 
Chapter 2, Article 8 (com.mencing with Section 69640) of Part 42, Education Code. 

582'18. ~arate Accounts. · 
All fundS desianated for extended op~lty ~ms, grants, and services 

shall be placea in a separate account establJibed for that purpose by each 
district. ' 
NOTE: Authority clted: Sections 69648, 6965! and 71020, Ed~tfon' Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

56r19. Accrual Basis. . 
District acco~ting shall be on an accrual basis. ~ndttures shall be 

cbarJed to the fiscaf year in which tbe services are reni:lered or the goods 
rece1Ved. Under the written authority of the Chancellor, expenditures for spe­
cial summer work-study projects, special summer inservlce ti"afning projects, or 
other special student services projects made .for the p~ of the extended 
op~nity programs and services may be considered ex~ed· in the fiscal 
year for wliich tile State's obligation to the district is created. In this case, the 
State's expenditure will be recorded for that year. 
NOTE: Authority cited: Seetlons 69648, 691151 and 71020, Education Code. Referencei 
Chapter 2, Article 8 (commencing with Section 69640) of Part 42, Education Code . 

58l80. Subsidiary Accounts. 
The district shall maintain fiscal control for each ~pproved project by setting 

up subsidl8!)' accounts. Each approved project shan have its own appropriate 
income and expenditure accounts. . 
NOT& Authority cited: Sections 69648, 69651 and 71020, Education Code. Referel\CP: · 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42, Education Code. 

S8!8l. Accounting Proeedures. 
The rules and ~glilations for district accounting applicable by virtue of Sec­

tion 84000 of the Education Code shall apply to buagets and accounts prepared 
pursuant to this chapter. · 
NOTE: Authority cited: Sections 69646. 69652 and 71020, Education Code. Refe-rence: 
Chapter 2. Article 8 (commencing ~Ith Section 69640) of Part 42, Education Cocif., 
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. Article · 2. Budget Structure 
58181. · State SourCes. · · 

The funds granted under the provisions of C~ter !, Article 8 (commencing 
with Section 69640) Part 42, Division 5, of the Education c.ode, shall be record­
ed as income from State sources. In this account shall be recorded that amount 
allowed for each api>roved project At the close of the fisCal ~ar and whenever 
a final 6scal re_port is made on any completed pro~ct during the fiscal year, this 
account shall 6e reduced by the amount receive<l from the State for a project. 
grant in excess of proper ex_pendltures. The amount of the reduction sball be 
recorded as Account Payable, State. · · · . - · · 
NOTE: Authority cited: Sections 69648, 69652 and 71020. Education Code. Reference: 
Chaptet 2. Article 8 (commencing with Section 69640) of Part 42, Education Code. 

. . 
5818& Other Sources. . . 

11ie funds from Federal sources and grants and gifts shall be recorded sepa· 
rately according to the source. 
NOTE: Authority cited: Sections 69648, 6965! and 71020, Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 611640) of Part 42. Education Code. 

58184. ~mlilures. ' . . .· 
Expenditures shall be recorded as direct and indirect expenses. 

NOTE: Authority cited: ·SectlOm 69648, 119652 and 71020, Education Code. RelereiiCe:. 
Chapter 2. Artlcle'8 (commencing with Section 69640) of Part 42, Education Code. 
58.185. Dired·~ . . 

Direct expenses .shall be recorded under the following required subordinate 
classes for each awroved project: a . (a) Certificated Salaries: . 

W (b) Classified Salaries. . 
(c) Grant Payments. · 
(d) ~rtation. 
(e) Other Direct Expenses. 

NOTE: Authority cited: Sections 69648, &91152 and 710P.0. Education Code. Reference: 
Chapter 2. Article 8 (commencing with Section 69640) of Part 42. Education Code. 
58188. Travel . . 

Travel with EOPS funds is limited to EOPS students and, ~rsonnetas de­
llCribed in Sections 56223, 56224 and 56!92, and only for EOPS related activities. 
NOTE: Authority cited: Sections 69648, 691152 and 71DIO, Education Code. Reference: 
Chapter 2. Article 8 (commencing_ with Section 69640) of Part 42. Education Code. 

18187. Indirect £xP..9mes. . 
Indirect elJ>!'nses shall be recorded under appropriate subordinate cluies for 

each approved project 
NOTE: Authority cited: Sections 69648, 611652 and 71020, Education Code. Reference: 
Chapter L Article 8 (commencing with Section 611640) of Plllt 42, Education Code. 
1888. Pu~ of lnclirect Elpen11e AecounL · · · 

'l1M! account for indirect expenses is established in order that all elements of 
COit ~ for the ~anu, grants, and services may be recorded. These 

. are lhe cost• which are Of such nature that they cannot be readily or accurately 
Identified as specifically related 1ervtce costs but which must be estimated or 
prorated In some reaaonable manner for the purpcne of entering the charge 
aplmt a particular project. 

. . NOTE: Authority cited: Sectlona 69648, 811651 and 11020. Education Coda. Referent!ll: 
'.• Chllptl"r 2, Artlclfi 8 (commencing with Section 69640) of Part 41, Education Code. 

~( 

401 

··-

• 

·~·· 



• 
\ . 

TITLES CALIFORMA COMMUMTY OOLLECES 
IR .. latw .,., No ..... 1'1-111 

1&8191.1 
(p. 668.21) 

58189. Capital Outlay ~itures. . 
Ca~tal outlay expenditures shall be recorded under the following reqllired 

suboidinate classes: ·. · 
(a) Buildings, leasing. 

i~ 
Equipment, rented. 

c BoOki 
) Other Equipment, rental 

NOTE: Authority cited: Sections 69648, 6965! and 71MO, Education c.ode. Reference: 
Chapter 2. Article 8 (commencing.with Section 69640) 0£ Part 42, Education c.ode. 

Article 3. Award of Funds 
58S90. ~-Not Funded. · 

Funds snall not be provided for the following expenses: ' 
(a) Administrative salaries (assistant dean beginning salary level for the 

district and above). 
(b) Administrative support costs. 
(c) Costs of furniture. 
(d) Indirect costs (e.g., heat, lint, power\ janitorial service). 

. (e) Costs of construction, remciaeliiig. ana renovation. 
NOTE: Authority cited: Sections 69648, 69652 and 71MO, Education Code: Re£erence: 
Chapter 2. Article 8 (commencing with Section 696CO) of Part 42, Education Code. 

58!91. Discretionary Funding. . . 
UP. to 10% (not to exceed $25,000), of the campus allocation, excluding any 

supp!emental awards and/or ~ project allocation may be used fOr the 
followiilg. Any amount over anCi ahoVe Will be allowed with the Chancellor's 
Office appz:.ovaL · 

(a) Purchase of new equi~nt 
. (b) f.quiP.Jilent exchange and/or replacement · 

(cl Rental and/or lease purchase agreement for equipment 
( d) F.quipment maintenance 
(e) Instructional supplies . 
(f) Media supplies · 
(It} Office supplies . 

iii) Other supplies · . 
I) Textbook$ 
I) Other books 

(k) Rental and/or lease of ~ace 
(I) Statl travel and/or conference expenses 
(m) Student travel and/or conference expenses 
(n) Contract services (consultants) · 
(o) Cultural awareness and/or cultural-enrichment activities 
(p) Recruitment mileage · 
(q) Other items as submitted to and approved by the Chancellor's Offlce 

NOTE: Authority cited: Sections 89648, 69852 and 71020, Education Code. Re£erenee: 
Chapter 2, Article 8 (commencing with Section 89640) of Part 42, Education Code. 
156191.l. Direct Aki to Students. · · 

(a) EOPS Grants to meet direct or supplemental educational costs u.p to '850 
annually. · 
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(b) An EOPS eligible student may reeeive up to •1. 700 maximum annually 
from EOPS Funds. lf a student receives an EOPS grant he/she may receive 
work study to meet supplemental educational costs up to the difference 
between the grant and •1. 700• · · . · 
NOTE: Authority cited: Sections 69648, 69652 and 71020, ·Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 69640) of Part '82; Education Code. · 
S6191.I. Cumculum Development. . . ·· .· · 

Funds i;nay be _provided to cover the cost of curriculum development as 
approved in the district's EOPS plan. , . · . . 
NOTE: Authority cited: Sections 69648, 69652 and 71020, Education Code. Reference: 
Chapter 2; Article 8 (commencing with Section 69640) of Part 42, F.d1:1C11tlon Code. . 

S8191. Fund~ for EOPS PeriooneL · · 
Funds may be Pf9.vided for EOPS Personnel as described in this section. 
(a) Positions in all ~nnel cate_gorles which are described and approved 

in the EOPS plan may be funded wUli state EOPS monies in 1979-80, reg&rdless 
of their sources of funding in 1978-79. · · · 

(b) Ne'! positions p~d for approval in 1979-80 EOPS plans may be 
funded to full salary with state EOPS monies if such ~tions are pro~d for 
EOPS programs in ~es which·&re receiving state EOPS program funding 
for the firSt time in year 1979-80. . 

(c) AU new ~tions in &~ previously funded by state EOPS funds 
must be approved by the cellar, and may be funded with state EOPS 
monies up to 100% Of the total salarv. . 

(d) Positions described in subsectfon (c) Shall be authorized only if it faUs 
within one of the followiru! P.8fSORnel categories and .shall be subject to the 
funding provisions specl&ea therein. 

(1) EOPS Director. For the purposes of the section, "director" means the 
~rson in the oommunity colle2e whose prima!'}' ~nsibilfty is to directly 
administer and oversee the dally operatfons of Extended Opportunity P~ 
grams and Services. · 

(2) EOPS P~BID: Assistant For the purposes Of this section, "EOPS Pro­
gram. Assistant mearis a position in a comm11nity college which: 

(A) Is specifically descrlbed in the 197HO plan as essential to the attainment 
of the EOPS program objectives, · · · · 

(B) Is withln the EO.PS ~gram and authorized by the EOPS director, and 
(C) Is approved by the Chancellor's Office in the annual budget approval 

process. 
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(3) Student Personnel Worker. For the p!D'(JClllle of this iectfon only, "Stu­
dent Penonnel Worker" means certlftcated EOPS student service penonnel 
certificated EOPS counselol'lli_ EOPS placement sup_por~ staff. and EOPS coun­
selon, EOPS student Bnanclal aid support staff. or cJassitied.personneJ workln~ 
in one of these capa~tles whose prinlary ~ties are within the EOPS 
pro~ as identified in the EOl'S a~~ · 

(4) Clerical Staff Funds may be provided fur the salary of clerical posltfona ... 
in the EOPS program. . · ,li 

(5) Student HOurly Emp!oy_ees. Funds may be provided in this category at · . j 
the prevailing district rate. FeC:leral minimum wage reRUlaHons must be aPI>Iied i/'. 
in tile e~pl~ent of EOPS students with EOPS do"Dars. "(_ .. · 

(6) Classtfied Hourly. Funcls may be provided in this c:ategory at the pre- .. \. 
vailiiig district rate. · ·. · ,. ~·~..;(/ 

(7) Certificated Hourly. Funds may be provided in this category at the · · '.~fu 
preVaflfng district rate. . . ·: ~ 

(e) Fundsfornewsalaryexpendituresmade~bJebythis~should .. '.;{.; · 
be derived. to the greatest extent possible, from decreas8d JIOIU!lllary espendt- . . ·.~ 
tures in administration costs and support sen1ce& A ~e may not Utilbe . : '. 
direct aid funds for this p~ to an extent that would.reduce dbect ~- :,/i_; 
monies below FY 197~79 ~levels. · ·''.·,/.\,\. 

(f) No FY 1979-80 revised bUd~ based on the p_rovision of this section shall · ·'· 
be approved without certification that the EOPS director has been consulted 
in tlie revision. · 
NOTE: Authority cited: Sections 611648, 6965! and 71CllO. F.dueatfon Code. Refenmoe: 
Chapter 2, Article 8 (commencing wllh Section 691MO) of Part C2, F.ducatlon Code. 

56S93. Board of CO'Yemon Reserve Fund. . 
The Board of Governors ma)'. authorize the Chancellor of the CabComia . 

Community~ to reserve &om the state appropriation up ti> one-half of 
one percent annuilly for the pll!poset of fundliij EOPS student information 
system pro~ publications &nd program development activities which the 
Board deem higli priority. · · . . 
NOTE: Authority cited: Sectlom 611648, 611651 and 71020, Education Code. ileference: 
Chapter SI, Article 8 (commencing with SacHon 691MO) of Part C2, Education ~-
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S8lla T~ or=· rity Area. . 
"Target orm Mei." means a depressed area with blah total unem· 

ploymept ~I unemplo~ rates, and larp; numlien of mhior· 
.~ fn blgb college or In the cominunlly popUlation served~ the . 

.NOTEi Authority cited: Sectfam fllllM8, ·896& uu1 nom, Bduaat1on Code. Betenncei 
a.apter I. Article 8 (commencing with Section 698CO) of Part· 41, 'Edt•oation Code. 
581:18. "Dependent Stwlent El ..... ty". 

To partfcipate and receive en8ftcl81 assistance under EOPS, a dependent 
llucfeDt.ahall' meet all the Collowlna crfteria: 

(a) Must be eliglhle under all oftbe £oJlowmg Extended Opportunity Pro-
grams and Services gnlcfehnes. . 

(1) la a national.of the United States, in the United States for other than a 
tempcmuy pm~ and Intends to becoine a~ reildent thereof. or la 
a~ resident oE the Trust Territorlcis oE the Pacfflc Islands; . 

{I) Is oE ~tional need. . 
. (A) A student bas ezceptlonal Anancfal need IE bfs or her ~--"'~1111tcU family 

contribution does not exceed ISO pe1'.CeDt oE his or her cost of education. 
(B) Notwitbst.amllng~ (A) mtbisl)llnlr8pb,anfnstitution~ 

deieimfne that a studeilt hai exeepBonil BnanclaI neeCl If the student An!!!!Clal 
aid oJBcer and the EOPS Director believe It la ~ for the student 
with ftnanctal need to meet that need from loans, eiiiployment, or grants other 

~ anlf~f!Codetermlnesthat astudentbaa~&nanclalneed 
~ (B), it must tnclnde the rationale ti that clecfslon ai part · 

oE its records • 
(3) Would not, but for an EOPS grant, be Ananclally able to punue a course 

oE itUdy at the institution. 
(b) 'lbe~s <atuc1enrs~or~aUardfam) preyloul~~Jirt>• 

mcome :hall not 8ICeed ~for a famllY oEJour with an additional '9llU Cw 
• each addi"""@l cle_pendmit. A~ mvlent &om a fimdly oE three would 

QuaJl£y ff the f8ndly:s _prevj.ous riar's sro:ss fncome does not ezoeed '7 .-0 and 
i lamfly of twowoUlcf qualffy ii the falnilis ~ year's ~Income does 
not exceed '8.450. Dlsbtct student BnanCial aid poUcles must be f'ollowed for 
Income verl8Catkm. . . 

(c) · Besfdence.· If the portion of the~ family contribution which Is 
deitVed from residence~ Is the aol8 reason for a lbident not meeting 

:ii ftnanclal " then that student may be comldered to haw 
ftnanctal need EOPS eUglhlll~IJ'IWIBI 

Emoll a a fWl-tlme lbulent at a comm ~as per Sectioa IS6IM 
article. EOPS ftnanctaJ aid shall be~ if the atuclent drops below full.time llatus. . . . 

(e) 11loae ltudenb. recelvtq ftnancW uslstance from EOPS DlUlt also sub-
. mitn applptlon £or the Federal Baslo Education ODDortunltY Gnnt "°8nm 
and tbl CollegeE: for flnanclal uslltanre7 In tholi" CUii wbei8 ID 
EOPI lflDt ricf Is not receiYllll .a BIOG, the (!Oll!!Dlm1!YC!)leflt muat 
~lbattbe lst.neUrdble, wltbacqpyi>fthe~Stmltnt~ 
tty Biport (SER) or &om lniOrmitlon on tlii lnatllutl0n1

1 BIOG rmter. 

•••. iillli ............................ =-----~,e,111111-..-..-------.............. --* lr 
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5811.'18. "IP-ieperHd Student~. . 
· To pmtiduate and nseelve Anuiclal alllltance under EOPS, an iDdependent 
studeilt shall meet all of.the~· · 

(a) Must!>8~~~all the £rtencWODDorbmfty Pmpams 
ancl Seivlces ~ Jncome which· ls ved from :W to Fajntlfe1 with 
=::~ ~~pSuppJementalSecuritylncxm• ~s.s.L) 

(1) Is a nafforial of the U States, In tbe Un,ited, 8'ates Cor.otber than.a 
temporary~ and tntem:ls tobeMme a~ resldent tbereot or Is 
a ';m,:"~of i!1 Trust Territories of the PaCl8c T~and~ . 

(A.) A . ·bu~ AnandaJ need If his or her~ family 
~=,:;!.~ISO~ of his or her·cost of educa.ltkm. 

(B) N ~ (4) oftbls·Dlllll'8Dh.1Dlmtihdion ~ 
deteimlne that a atudeilt_h!I_ ~ banclal neeillf the student An......,.!!!!lf!1~ 
aid o&lcer and the EOPS 1'trectOr beJiev.8 It Is ~ Cor. the student 
with lhumclal need to~ that need from k>anf, eiiaplOyinent. or graiatl Other 
than ID BOPS Grant.. . . . . 

(C) 1f 1Dfmtfhdfondetermfiles thataatudentbu~An""19l need 
unaer~ (B), lt must Include the raHonalefoi that decision··~ 
of lb records. · · . . 
· (3)" Would mt, ~form EOPS grint, be ftnanrtally able to~ a eoune 
of -;=::e tnsHtnffcm. . . . 

(b) . If the~ of the~ family contribution wldch .. 
deilVed &om resfdence~ Is the so18 reuon Cor a student not 'Mltfing 
.. ~ &npnc1aJ " then that mmt may be comldered to ha.vi ...... ft1on'' &nanrta' neec1 BOPS eJlilhdftf:Tjupa1e1 . . . 

(c Enroll as afull.tlllie student at a~ ~!!81-Secttcrn~ 
of ttils article. EOPS ftnancilal aid shall be wt"- if die stuaent drops below 
full·tlme status. . . . . . . 

(d) 'Ihose !dwf,,,,ts receMns 8nanclal apfstpnce &om EOPS Da\llt.allo ~ 
mlt ID 81JD1imt1on Cor the Fediral Basic fi'.clucetlona) OPiJOitmdty Gnat Pm­
~ ana·the coD:ege appllcaHon for Ananrtal .... ft Jn thaa8 ca. where 
ID EOPS student Is not i'icelvinl aBEOG, the community coDeae must~ 
that the student Is lnelfg'}>le, With a copy of the ~ected Stuient ElfgMlty 
Reoort (SER) or from.ii6:mo•tfon OD tile lmtitutk>D'1 BEOG rmter.• . · 

fn instances where an~ does not meet the criteria speclffeli .ID this 
.._ the atwlent may not be comldered for an BOPS grant ~ work study· 
award. . . . . 
NOTE: AatborU:y cited: Sectlom ... - and T10IO. JfMceHan Code. Meleaoei 
a.apter .. Article 8 (eomn-clDg with Seatlon flllNO) or Put .. Bdnnetim. Cade. 

839. Nlnib' In Servlns Studenb. . . 
AD ut9nded ~ty program or service shall benefit students ID the 

'4:;"'.U::: ttuMntl with great.eat need. 
(b) OmHrndng lludents witli peateat need. . . ' 

NO'l'ls AalborBy alteds 8eot1o111 11M11. 88B UMl TlCao, Bduaatlaa Code. Bel'erenam 
ai.,.1, Artlole 8 (aommenaln1 with llectton eaMO) or Part .... B4uoltlon Code. 
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. ArtiCle 3; Definltioiu 
Siil& . Eft'ect of Aitlole. . : . . 
Notm Authority atecL .Sectf9m w, fJ98SI· and T1om, Ed•acat1on Code. Refenmce: 
Qiipter .. Article 8 (commencing with Section &lllMO) or Part .. J!'411catioli C.ode. 
HISTQRY1 . . .. . 
. L ~"" 8Jed l·lHl; efFectlve thirtieth day lhereaftm (Reglatar, .... No. 3), 
S8U6. Chanoellor. . ..... · . . · . · · · :.·:. 
NOTE: Authority dted:- SecU,am 888C8, 89851 and Tlom, Eduaation Cocle. IWerencei 
a.apter .. Article 8 (com'°"""'!tg witli Section .6118CO) or Part .. F&t11c1tloD· .Code. 
HISTQRY1 . 

-:. : J. 11epea1er 8Jecl 1-1H11 efFectlve ~day" thereafter <Besfster aa. No. 3). . . 
S6UT. College. . . . . 
.N911£: A11t:,t olted: Sectlom aN8, ·~ and 7118). F.clucmUon' (bde. 1Werence: 

. , ~ I, 8 (cOmm'l'M'ns.wttb. Section 896(0) of~ 'G, .Educdoo Cocle. 
HISTOBY: · .. :... . · · 

. . . 1. Repealer 8Jed l·l.s.81;-e8'ectiVe thirtieth def tberelifter (Bepter 81, No. 3). 
&18.~~-- .. ·· .. ·. 

"CurricuhaJn ~t" means the modifk:ation a'1f}/or the de~ 
ment of counes desfitJiwl·to incnpase. the~ of stwfenh wb.o·bave been 
hindlcapped by.~. edncaHon"1; ftnancfal or l!IOclal dlsadvlntages. . 
NOTE: Authority olted: Seatimia 898Cll, 681151 and 7lom, Jr.d1101tloa Code. IWerence: 
CJiapler I. ArtlcJe 8 (Coinmendag with Se!itfOD 89MO) of Put 4t, Filucatloa Code. 
S8119. Dep.11111 d Arel. · · . 
~ Area" means a geographic ~ fdenHfted by oflicial eensus 

pµbllcatkia of the ~-of~ U.S. DerJartmeDt of Labor, Em­
ptoyment~ ~t.~offnterlororothergovern· 
ment census agericles as being low. fnmme or depreaed area. · 
NOTE: Authority cited: Sections aN8, 811651 and 71om. ·Fi11101tloa ·Code. Bel'elence: 
a.pm I, Article.a (commencing with Section 8111MO) of Part 4t, Educatkm Cocle. 
... Dfstdct. 
NOTE'i. AUtboritY ailllld: Seclfom flllM8, 89851 and 710fD, li'A11MtlOD Cocle. Reference; 
O.apter 1, Arttcle 8 (com...........,. with Section 89MO) ol Part 41, Educatfon Code.. 
IDSTOBY: · 
. L Repealer 8Jed l·lH~ eR'ective thirtieth day thereafter (Begister 81, No. 3). 

!6211. Enoumbl'IDCe. . . 
'"Encumbrance'' means an .~ procedure CODSistlng of a request 

made to estend the useofEOPS mnds t;!lr0u8houtthe sununm: 0-ul)' l to AUgust 
31). Such a ~and cmiunftment for eiPendltmes must be niade prior to 
the end of the Bacal year aune 30) and will not be valid without appfoval of 
the Chancellor's 08ICe. 
NO'l'Et Authority cltedi Sectlona 69M8. 811651 and 71flD, Education Cade. Reterence: 
a.apter .. Artlcie 8 (commenclag with Seatlon.89840) of Put 41. Education Cade. 
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saa Ex•euded ~and Servlee. 
An "Ettende~lOpportunlty and~" means a~ oraerv· 
lee~ by, or ~ts inadei ·>i a commUnlty collep dfitriCi or a "COiiege 
fn the fOi1P and in accOrdance with me prCl('8d1JreB _prescdbed by tbft ch•P!'""· 
Such a prosram or service shall be over, above, ancr in addfflon to, the~ 
educatiOnal programs of the colleP- ind bas as its PJ11!0118 the e of 
scou~directed lotheenrollm'1Jtofstudentsbaq . :IClby 

social,. Ind econmmc disad~!'I. ind lo the faclllbltiM thefr 
participation fn the ~umtkmll PunuHs of the college. · · 

NOTE: Alitborlty cited: Sectfom 89848, 8ll6l5Z and· '110PD, 1!'Aucl• Code. 8eCenmae: 
·a.apter I, Artlc1e 8 (eonnnen~g with Sect:fon 69840) of Part 4'"F.ducatfon Code. 
56113. EOPS Student. . . 

An "EOPS Student" means a student whose eliglhlllty to~ fn pro­
grams and services ofl'med under this cha~ haS been cerfl&ed aecordfng tO 
Section 158136, Section 156&1'1 and Sectlon 
NOTE: Authority cited: Sectfom 89848, 698111 and 1lOl1D. Education Code. Be&neace: 

· Chapter 9, Article 8 (conunenci11g with Sectkm 1198CO). of Part 41. ~ Code. 
S62M. Full-Time Student. 
· "Full-time Student", for the purpose of this article t:mly, means a student who 

Is enrolled fnamfnlmnm of 19 Unll:S In eomrrnndty colleP.couries or aconibina­
tion of noless tban9unltsln comm•mltycolleKe ~mfBclent!!!M•Hon. 
al houn In~ and/or services to total 14 sto«hmt contact hours 
per week·lnd Who Is maldng' contlnuou,s ~.toward a goal. degree, or 
Certi8cate as· determined by i:be gcWernlng bOard. 

r NOTE: A1tthmity cited: Sections 89848, 698111 and 7tom. l"Anne"nn Code. Befeumce: a Qmptm 9, Artlale 8 (cmnrnendng with Section 8118CO) of Part .... 11'.dunatftm Cade. 
•. sms. Governing Boanl. . . . 

NOTE: Autbmity dted: Seadmu 89848, 698111 and 1lOl1D. JMnratlon Code. Berenmce: 
Chapter 9, Artfcie 8 (mmmenrlng with Section 6116CO) of Prirt 41. !'.duration Code. 
IDSTORY: . 

1. Repealer 8led 1·1&81.i e&ertlve thtrtleth clay theleafter (llegkter 81. No. 3). 
-. Ethnic~~ . . . . . . . 

"Etbnlc Mmmitf ~·means Afro.American lf:f'° or B=a:Jasbn 
Native, American Indian, Asian (lnclmling South Asian. · Asian, 
Chinese, and Jllp8l!et"I), ~ ·~ (tnch1dtng Mexican-~ 
aatcanos. ~ Puerto ~ 8nd. other Si>anfsh-miinamed lndlvfduals), 
and othei non-CaUcaalan people& . 
NOTE: Authoritv clted: Sectiom.89848, 898151and7tom. P!ditf!ltftm Code. .ReCefeDce: 
a.apter I, Artlcle 8 (rmolllf!nolng with Section fllJMO) of Part 48, Bduralfon Code. 
Sfill'7. Mulliaultural Studkia. 

.. Multlcultural Studies" means sep_arate ~!!lzed couiRes of lnRtnlctlon 
whlch strea the cultural attributes anCI contrihUtlons of minority ethnic groups . 
or that portion of other courses devoted lo mcb materlil. 
NO'I'Es Authority cited: Sertiom 811848, 8IMISI and 71(8), JMuoailan Code. Reference: 
Chapter .. Arttrle 8 (commeaclng with Section 8118CO) or Part 48, Education Code. 
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TITLgS CAlJllOBNIACOMMUNITY.COUJ!'.GES f56181 
A IR11' Iii It. No.1-MM'll i;p, 688.19) 

W SUBCHAPTER a FINANCIAL AND BUDGEI' REQUIREMENTS 

Article 1, Gene1al Provisions 
Br& Scope. 
NOTE: Authority cited: Sectkms 891M8, 6atR and 7111111. Educatlo6 ~ BeCereacei 
<2lapter I, Article 8 (CQ!D!Mllc!ng with Sectfon 89llfO) of Part a. Bclucatlon Code. 
HISTORY: · · . . · · 

L BepeaJer &led l·lNI; e11'eat1ve tblrtlelh day tbmeafter (Beglstar 81, No. 3). 

5611'1, Nee t11lty of Subcbapter. . 
NOTE: Authorliy dted: Sections &9IM8. tl98IJ and 7Jl>IO, Education Code. llet'erenaei 
a.pm 1, Aitlcle a· (COJIUllelldns: with Sectfon 89MO) of Part a, F4ucatlon Code. 
HISTORY: . . . 

L Repealer &Jed 1·1&811 elrectlve thirtieth day thereafter (Register 81, No. 3). 

56118. s.rate Accounls. . . 
.r-_· Allfun=-•tedforexfended~~grants,andservicel 
~ . shall be · iD a separate account estabJiihed for dial pmpose . by each 

district. 
NOTE: Al.dlaority cited: Sectkms fl96C8, tl98IJ and 71mD, P.duratlon Code. BeNlence: 
CJm.pter I, Article 8 (MQ!mmm!ng with Section 89840) of PartG, &lnratlon Code.. . 
8'l9. Acarual Basis. . 

Dfstrict ~ shall be OD an accrual basis. ~tmei shall be. 
charaed to'tbe &scar year b1 which the aviees are remtered or the goods 

. recefvecl. Uilder the written authority of the ChanreDor, apenditures ror ape-
, . Cial rmmr0er work-study pojects, speCJal summer imervlce lia!ninRDIO.lec& or a other special student seiYlces projects made Cor the ~ses of tie eitencled . 
W OPJJOrtijnity prognuns and serVices may be comld8red expepded in the fiscal 

/,:= .. 
~ :: t 

'····· 

year for witCb the state•s obJtgation lo the dlstrfct is created. In this case, the 
$tate'1 expenditure will be reCorded for that ,...., 
NO'l'Ei A•tthority dtecL Sectkms fl96C8, 6ll6SI and 1111111. Fducatlan Code. Bet.neece: 
~'.-er I, Article 8 (cocumenafng with Section 89MO) of Put 41, &lnraHm Code. 
56l80. Subsidiary Accounts. · . · · · · · · 

Tbe dfstrkhball mafnbdn 8scal control Cor each aDDJ'OVed project by setting 
up ~ accounta. F.ach approved project shall nave Its own appropriate 
Income and expenditure accounts, . . . . . . . . . 
NOTE: Autbarltv cited: Sectkms fl96C8, 89651 and 7111111. F.di!MHoD Cade. llef'ezence: 
a.apter I, Arti. 8 (comiDendng with Section 691MO) or Part 41, &hr".'tkm Code. .. 

WL ~ PrOceclures. 
The rules and reilulatlons for dfstrlct ~ applica\>le by virtue of Sec­

tion 84030 of the l!'.cJucation Code shall apply to buClgets and accounts prepared 
pursuant to this chapter. . ' . 
NOTE: Authority citecl1 Sectfom 891148. 811651 and TJ.OIO, Education.Code. Rereaence: 
Chapter B. Article 8 'eommertefng with Section 69MO) or Part 41, Edm ... fon Cade. 

417. 



, .. 

.. 
! 

. , 

. ' 

··- CALIFORNIA COMMUNITY CX>ISJ!'f'..ES TITLE·S 
(p. 86U)) , ....... "· ... 1-MNtl 

. Article I. BUdpt Structure (-
saL State~ . ·. ·. 

The &Inda ll'8llted under the ~visions of CbaPter 9, Article 8 (commencina 
with Section 719NO) Part 41, DiVfsfon S. of the EdUcattoa. Code, atiall be reconf. 
eel as INOme from State sources. In this account shall be recot&cl that amount 
·~for each aomov8d project. At the closeof the&cal ~and whenever 
· aflnaHlscal ~ti mac1e on~ completed &mdect durig·the 8al year, data 
· aeeotuit shall tie reduced by. the am01mt recel.ved from tb8 Slate for a project 
grant in 01Cess of proper ~ 'l1le amcmnt of the reduction s1aall be · 
iecorded 81 AccoUnt Payable. State. . 
NOTE: .\Uthorlty Cited: Sectlam &e. 8811111 and TIOllD. Ed•matlon Code. 8eCerelloei 
·a.apter SI. Article 8 (C*•D!ltf!Oll'lng with Sertion 6118CO) of Part 41, Ed11ce"an Code. 
-. Other SoUmes. .. 

'l'be ·funds from Feclenl sowcm and grants and gifts shall be recorded sepa- . 
rately accordfng to the lcilllC8. . . . . . . i . 
NOTE: .Authorf=clted: Secl:iom 69fN8, 6111151 and 'T1011t. Educalloo Code. lleference: ' 
a.11~'1," . 8 (ommDe!lcfng With Section 898«>) of Part' 41, Eduaaffo1l Code. 
... ·~lbllS- . . 

&pendftUi81 shall be reconlecl II direct and indirect expemes. . · 
NOTE: Autborlty clledi Sectfom 8IMM8. 19851 ind nom, Education Code. Berenmce: 
CJlapl8r I, Article 8 (aammenatng wllh 5'ctloD 69fNO) ot Part 41, EducatfaD Code. 
as.. '. DinlCt Expeap . . . . . . . 
· Dliect qien• shall be recordec1 under the rollowing required subordinate 
classes~. . 

.~.~~· 
·~=· . VPlal: Expenses. . 

NOTE: Authority clledz Sections 696C8, 6111151 and 'TllJIO, ~Hem Code. Reference: 
Chapter I, ArUale 8 (fll>llllN'DOlng with Section &JCMO) ot~41. EdncatfaD Code. 
S6i98. ·Tmel. . . 

Travel wUh EOPS funds la limited to EOPS students and. ~. as de-. 
acribed fn Sections SB11 56114 and 56S199, and only for EOPS ielated activities. 
NOTE: Aut:,t cited: Seatfons 8ll6t8, 6111151 and 'TIOllO, Education Code. Befenmcei 
Chapter I. 8 (C!QD.UiMmolrig with Section 611MO) ot Put'G, Edueatlan Code. 
56111. lndlreot.... . 

lndnct apenses ilball be recorded under apprapriate subordinate classes for. 
each approved proJect. .. 
NOTE: AatboritY dtedi Sec:lfom 6lllN8, 89llSI and TJ.OIO, Ediioation Code. llef'elence: 
a.apter I. Artlcfe 8 (C!Qlllm•olng with Section 6118tO) ot Part 41. Educlltloli Code. 
-. ~of Indirect EQeme Aecoant. 

1he account for tndfrect expena fl establflhed in order that all elements of 
cost nece111ry for the ~ama. grm~ and services may be recorded. These 
are the costs Wbich are Of mch·aature tliat th9Y cannot be readPY or accura~ 
identfflecl u ~Dy related amvtce coats but which mwt be estimated or 
~ted in w reuonable manner for the purpose of enterfnl the charge . 
8pJmt a particular project. r 
NO'l'Ei Authority cfteds Sections 88648, .,_ and TlOll, Education Code. Bererence1 . · .. 
Chapter I, Article 8 (acmunenalng with SectlDn 9114.0) of Part 41, Ecluc11t1on Code. · 
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§ 56217 
§ 56230' 
§ 56236 

·§ 56257 
§ 56291 

'§ 56292' 
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§161111 CALIFOBNL\ COMMUNITY COLLBCES TITLES 
(p, 668.8) (Rltlatlr II. lffcJ. ti . ii llt 

I 56117. Multlculturai Studies. . . . . 
••Multicultural Studies" means ~ate Ql'Prded courses of ·fmtruction 

which stsess the cultural attributes ana·contrib\itlom oE minority ethnic groups 

• 

or that portion oE other courses devoted to sUch materfaL • · 
Nai'E: Alltbortty cited:· SectfcmB 8ll6C8, fl9fl5I and 710lll>, J!'.d11,..Uon Code. ..,..,..,,...,. 
a.apter I, Article 8 (commeacfq with Section 61184.0) of Put e, EducaUon Code. . . . 
-. Pim. . 

"Plan" means the proposed scheme oE extended oppu1ti.Ul,itr PfOll'll:IDI and 
services submitted ~r ai>l>l'CMll bY the board pursuant to SUbCb&pter 1-. (dom· 
menclni with Section.&liko) of t1dB chapter. . . · 
NOTE: ,Authotfty elted: ·Secttona .&16C8, ll!IB"aml 7lfim, EducaltoD Qxle. l1efmeaee: · 
CJaapter I, Artlale 8 (onmmimcfng with section 8116CO) of Part 41; ~ucaHOQ Code.. 

~~:Esa~l~ormethodoE~~~a 
1oca1 g_()vemfag board.lJlCCdeiigned to rmlftite·the ~ eaiicattonil or 
socla\Clevelopmenf of a student ind lncreasehls/her poteittialfor s=essm the college. . " . . . . . . . . . . . . .· 
NOTE: AathorltY cited: Sectlom 89Mll,. 8911151 8nd riom. E«h""'"on ~ Beterenae: 
a.apter 1, Artlale a (commenctns with SeC:tlon W) of Part e. Education Code.. 
s6i3o. Service& . . . 

.. SeiVices" -=c °'~~incl 
co 

aYfce·· 
NOTE: Authority cfted: Sectlom 891M8. 886BI and 7lOl!O. Ji'dwiaifon axle. lWerencie: 
Seiclfoiil W, 898C1. 6llMI. 8ll6C8, fl98'9, and. 8ll6liO. pdncetton Code. · · 
RIS'l'ORY1 ... 

L Amenclmtmt ·81ed Wl; elfectlve thlrlietb day thereafter (lleglster 81, No.19), 

:lr~~-- .. · . 
.. means those projects which (a) have the potential. to 

all coUePs, (b) projects wh1cli the Boird of Governors deem to have 
special merit. . . . . . 
NOTE: AuthoJfty cited: Sectlom fl9IN8, asia and 7tf.IO, Education Cade. lleterencei 
CUpter I, Arlfole 8 (oommenalng wltb Sectkm 68840) oF Part G, Edaaatlon Cade. 
llm. 8buleat Peraonnel Worbn.. 

"'Student PenoDnel Workers" for the~ of this artlclem.fnchule but 
are not limltid to certf&cated EOPS JtuaeDt service~-BOPS counsel­
• EOPS placement support staff, and student Anancfal. aid~ ltalf. or 
cl•nlfled Dencmnel ~ la· one of these gapacltles .u klentifted fn the 
~EOPS Dian. The pro(e1donll ~of such rc,amut1. must 
tie wltbln the EOPS ~ and mmt bi authorized by the PS Director m the approved BO 
NO'l'I: AutbmUy oHed: Seotlom tllM8. 688IJI and TUIO, llducalion Cade. Bel'erence1 
<2lalater .. Artlc1e 8 (iommencfna with Section lllMO) ol Part 41, Edllllltfan Code. 
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Register 83-18 

§ 56200 
§.56201 
§ 56210 
§ 56211 

. § 56217 
§ 56221 
§ 56228 

"§56236 
§ 56237 
§ 56238 
§ 56240 . 
§ 56248 
§ 56250 
§ 56251 
§ 56257 

§ 56270 . 
§ 56278. 
§ 56282 
§ 56284 
§ 56285 
§ 56286. 
§ 56287 
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TITLES CAUFOBNIA COMMUNITY COll.ECES 
CR11lltet IL No. ti t 3NI) 

f58!10 
(p. 659) 

CHAPTER 2.5. EXTENDED OPPORTUNITY .PROGRAMS AND 
SERVI CD 

'Article 1. General Proyiaions and Definitions 
' BOO. ~lementation. 

This ~ter Implements, and should be read In cmUunction with. ~_pter 
I, Article 8 (eommenclng with Section 69640), Part G, Division S, of the EdUca-

. lion Code. . 
NOTE: Authority cUed: Sections 696CS, 698151 and 710BO, Education Code. Reference: 
Sectiona 69640, 69643, 69BC4,. 69848, 696411. 619849 and 6ll8BO, Education Code. 
IDSTOBY: . 

1. New Qapter U (Sections~ not consecutive) Bled 10.S.76; desipated 
efFectlve 7-1-TT (lleglsler 78, No. 41). 

It Amendment Bf8d 8-16-TT; efFectfve tbirtletb day thereafter (Begtster '17, No.34). 
3. Bepealer of Qiapter U (Sections~ not eonsecutive) and new Chapter 

u (Sectkms&6S01M6193.noteonsecutlve) medS-10-~ell'ectivethirtiethclaythereafter 
(llegtster 79, No. 31). For prior history, see Repters Tl, No. :W, 77, No. 45. 78, No. 26 and 
78, No.39. 

4. Repealer med l·lNl; eft'ective tbh1ieth day thereafter (Register 81, No. 3). 
8. Repealer of SubcbaDler 1 ~ding. amendment of Arlfcle 1 beading, and new section 

Bled 4-Sf-83; efFectlve tflirtleth day thereafter (Begfster &1, No.18). 

5620L Plans. 
NOTE: Au~ died: Sections 69fM8. 696158 and 710BO, Education Code. Reference: 
Chapter I, 8 (commencing with Section 69640) of Part G. Educallon Code. 
IDSTORY: 

1. Bepealer med 4-Sf-83i eft'ective thirtieth day thereafter (Reglater sa. No.18). 
56203. Partfcf~n. -

Participation ~a student in an extended ~ ~ or service 
sbaD not ~- his/her participation in any Other program which may be 
offered m the college. 
NOTE: Authority cited: Sections 69fM8. 89651 and 710lllO, Ffflmatfon Code. Beference: 
Chapter. I. Article 8 (commermlng with Section 69640) of Part 41, Education Code. 
S6fD4. Effective Date. 
NOTE: ~.Z, cited: Sections 69&t8. 698D and 711118, Education Code. Befenmce: 
Chapter ~ 8 (commencing with Section 69640) of Part 41, """"'"on Code. 
HISI'ORY: . . . . 

1. Bepealer Bled 1·16-81; ell'ectl.ve thirtieth clay thereafter (Register 81, No. 3). 
S6UO. Annual Ethnic Survey. 
· An annual etbaic survey of the student ~ instructfonal statf, ad· 
ministrative staff, BUPPOrtive staff, and noncerilBC&ted staff shall be conducted 
by each college imf Submitted through the district to the Chancellor. 
NOTE: Authority cited: Sections 89848, 686151 and TlOlllO, Education Code. Befer"""-ence-. 
Chapter I&, Article 8 (commencing with Section 69640) of Part G, Education Code. 
HISTORY: .. 

l. Bepeiller of Article I beading Bled 447-88; efl'ectlve thirtieth clay lbereafter (Regis­
ter sa. No.18). 
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c .UJFOBNJA COMMUNITY COLLEGES TlTLE·5 §BU 
(p. 660) IR91lmr a. No. 'II •».al . . 
56211. Evaluation. 
NOTE: Authority cited: Seetfona 69648, 696U and 710IO, Education Cod8. Reference: 
Chapter 2. Article 8 (commencing ·with Section 696CO) of Part G, Education Code. 
HJSTORY; . ·. . 

1. Repealer 6led 4-17-83; elFectlv~ tlPrtleth day thereafter (Register 83. No. 18). 

S6lZlS. Effect of Article. . . 
NOTE: Authority cited: Seetf;... 89648, 69852 and 7J.OIO, Education Code. Rererence: · 
Chapter 2. Article 8 (commencing with Section 696CO) of Part G, Education q,de. 
HISTORY: . . 

1. Repealer &led 1·16-81; effective thirtieth day thereafter (Register 81, No. 3). . . . ' - ' 

56116. Cbanaellor. · · 
NOTE: Authority cited: SectionB 69648, 69852.and 710IO, Education Code. Reference: 
Chapter e, Article 8 (cnmmenclng with Section 696CO) of Part G, Edncalion Code. . 
HJSTORY: . . 

1. Bepealer 8led 1-16-81; eJrectlve thirtieth day thereafter (Beglster 81, No. 3). 

56217. Income Celling Adjustment. 
NOTE: Authority cited: Sectiom ll9fH8, 69852, and 71CllO, .'!.ducation Code. Bererence: 
Sections 69640 and 69648, Ecfnration Code. . 
HISTORY; . 

1. New section 6led s.&81; efl'ectlve tblrtletb day thereafter (Jletdster 81, No.19). For 
prior bistoty, see Register 81, No. 3. · · . 

!. Repealer of Article 8headingandSeetion1561U.7 med 4-17-83; efFeetlve thirtieth day 
thereafter (l\eslsl'er 83. No. 18). . · . . 

56218. Curriculum Development. · · 
"Curriculum ~t" means the modi6oatlon and/or the ~ 

ment of courses designed to increase the potential of students who have been · 
handicapped by lanjUage, edncatfonaJ, &nanclal or SOCial disadvantages. 
NOTE: Authority c1led: Sections 891148. 6ll85J and noao, Educatfon Code. Reference: 
Chapter I, Artlcfe 8 (cmnmenciJJg with Section 696CO) of Part G, Education Code. 
SGU9. Dep1eaed Area. 

.. Depressed Area" means a P9R:!!~ Identified by of&eial census 
publication of the Department Of U.S. Department of Labor, Em· · 
ptoyment DeVelopment l)epartmen~ ~of lilterior or other govern- · 
ment census agencies as belng low income ·or depressed area. .. 
NOTE: Anthorfty cited: Sections 891148. 698D and 710IO, Eduoation Code. Re£erence: 
Chapter I, Article 8 (commennlng with Section 898CO) of Part 41, Education Code. · 

S6Bt. District. . 
NOTEI Authority cited: Sections 891148. 696U and 710IO, Education Code. Reference: 
Chapter I, Article 8 (commencing with Section 696CO) of Part 41, Education Code. 
HISTORY: 

1. Bepealer &led 1-1~1; eft'ective thirtieth day therealler (Register 81, No. 3), 
seu. Enmunbrance. . 
NOTE: Authorfty cited: Sections 69648, 69651 and 7IOIO, Education Code. Referencei 
Oiapter 2. Artlcfe 8 (cmnmenc:fng with Section 89840) of Part 41, Edi•Cldlon Code. 
HISTOBY1 . . . 

1. Repealer &led 4-17-83; effective tbJrtieth day thereafter (Regbtel' 83, No.18). 
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S6al. Extended Opportunity Program and Service. 
An "Extended Opportunity P~ and Service" means a program or serv· 

ice undertaken by. or sra.cnts midebr. a community coll* di8trict or a college 
in the form and in accOJdance with the ~urei oresclibed by this chapter. 
Such a~ or service shall be over, above. ancf in addition to, the reiuJal: educati Pro.rams of the college and has as its 1!: the provision of 

=
~tdirected to the enrollment. of.s ts handicapped by 

social, and economic disadvantqes, and lo the facflitation 01 thefr 
partfcfpation in the educaifcmal pursuits of the college. 

NOTE: Authority cited: Section8 69648, 696151 and 710ID. &lucatlon Cude. Reference: 
Chapter I, Article 8 (commencing with Section 69MO) of Part 48, Education Code. 

583. EOPS Student. . 
An "EOPS Student• means a student whose ~ty to ~cipate in pro­

grams and services oftered under this cbaDter hai beeri cer6Bed 8ccording to 
Section li6.136. Section 562.17 and Section 86938. 
NOTE: Authority cited: Sections 69648, 69119 and 71090, EdllC8tiOD C'.ode. Belerence: 
Chapter I, Article 8 (commencing with Section 69840) of Part 48, Education Code. 

56214. Full-Time Student. . . 
''Full-time Student". for the purpose of this article only, means a student who 

is enrolled in a minimum of 12 units in CODlllUUlfty collep courses or a combina• 
lion of no less than 9unlts in community college ciourses-Dlus s11f6dent addition­
al hours in Pl'C}~ and/or services to total 14 directecl student contact hours 
per week Ind Who is maldng continuous ~ toward a goal, degree. or 
Certiftcate BB· determined by the governing bOard. _ 
NOTE: Authority cited: Sections 69648, 696111 and 71090, lrdncation Cude. BeCerence: · 
Chapter I, Artlcle 8 (Mmm8nolng with Section 69840) of Part 48, Education Cude. ' 
-.s. Goveming Board. 
NOTE: Authority cited: Sectlana 69648, 696111 ind 71020, Education Code. Beference: 
Chapter I, Article 8 (eommenclng·wlth Section 89840) or Part 42. Education Code. 
HISTOBY: . 

L Bepealer &Jed 1-INJ.; elfectlve tbfrtletb day thereafter (lleglster 81, No. 3). 

· 56U6. Ethnic~ Groups.· · 
"Edmic Minority ~ .. mean.& Afro.American (Negro or Bla:Ja Alaskan 

Native, American In~ Asian (including South East AsJan, ~ c Asian, 
Chinese, and Japal!elle), Fjlipinoi, ~- (in~ Mexican-~ 
Chicanos. I.atinos, Puerto BiCam, and other $panlsh-sUiname individuals), 
·arut other non-Caucasian peoples: - . · 
NOTE: Authority cited: Sectlana 69648, 69651 and 71.0m, Bducal:iml Code. Rerenmc« 
Chapter I, Article 8 (commendng with Section 69640) of Part 48, Educatton Code. 
smJ, Multlcaltural Stuclles. · 

"Multfcultmal Studies" means sep_,arate ~nized courses of instruction 
which stress the cultural attributeS arid contribiitions of~ ethnic groups 
or that portkm of other courses devoted to such material. . . 
NOTEi Authority cited: Seotlom 69848. 89651 and 710IO, Education Code. Refenmce: 
<2lapter s, Artlc1e 8 (commencing with Section 69640) of Part G. F.dncatlon Code. 
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56228. Plan. 
"Plan .. means the propG!ed scheme of extenatuni~ and 

services submitted !a co\1£orj;JfJdli~it~""t to Article 3 (commJ!hli S _ -
NOTE: Authority cited: Sections 69648, 69651 and 710!0, Education Code. Reference: 
Chapter I, Article 8 (commencing with Section 896CO) oE Part.41. F4imatton Code. 
IUSTORY: - . 

1. Amendment &led 447-63; eJfecUve thirtieth day thereafter (Begister 83, No. 18). 

56.129. Pro.ram. - - - -
"Program means a~ pattern or method of iDstruction, &PPrOVed l?Y a 

local g_ov~ board and deirigned to facilltate the language. eaDcational or 
social deVeJOpment of a student ind increase his/herpoteDtlal (or success In the 
college. -
NOTE: Anthorfty cited: Sections 69648, 69651 and 71orD, Edmiation Code. Ref'erence: 
Chapter !, Article 8 (eommenc!ng with Section 896CO) oE Part 41, F.duciation Code. 

B30. Services. 
"Services" means a program of assistance. incl~ but not limited to, man­

sttrVlces. outreach services, iDstruCtional ~Services, COUD• 
intake, transition services, speclaJ activities, 6nancial ·aid services, staff 
~ and training services and direct aid services, designed to aid 

students with socioeconomic handicaps to ~t them to enroll 8nd partici· 
-pate in the education actlvltles of the ~ 1be Chancellor shall determine 
8nd de&ne each component of each service described In this section. 
NOTE: Authority cited: Sections 69648, 6969 and nom, Education Code. Reference: 

A Sections 696«1, 69Ml, 69MI, fl8tM8, 696G. and 69680, Education Code. 
W HISTORY: - - -
_ 1. ·Amendment Bled s.&81; effective thirtieth day thereafter (Register 81, No.19). 

~~!:L~ those proj~ which (a) have the potentfat to 
benefit all colleges, (b) projects wliicli the Board ot Governors deem to have 
special merit - - - -
NOTE: AUthorlty cited: Sections 69648, 696SI and 710!0, Education Code. Beterence: 
Chapter 2. Article 8 (commencing with Section-896CO) of Part 41, Education Code. 

~~i:!:f.w:1rt!:~ thepnpoSe.of thisarticle~rlnclude but 
ere not lfmfted to certificated EOPS student service~ EOPS counsel· 
o,s, F.oPS placement support staff, and student flnincial aid ~PQrt staff, or 
claafAed Dersonnel ~ m. one ~-=g;mttes as fdeiaiffled m_ the 
~ EOPS P1an. The prOfesslonal ties of such JJerSODDel must 
be within the EOPS ~,;;:zi and must bi autboriied by the EOPS Director 
In the approved BOPS r: · -
N011!:: Authority cited: Sectiom 69648. 118651 and 711m. F:clucatfon Code. lleference: 
Chapter I, Article 8 (commm1a!ng with Section 696'0) of Part 41, Education Oode. 
56133. Student Contact Houn. . 

For the PD'P9S8 of EOPS partlcl~ directed student contact hours means 
the number of directed. documented boUn ~week ~tin tu~counsel· 
Ing, lnltructlon or simlfar actlvltles as prescribed by tlie EOPS DirectOr on the 
reCOmmendatlon of a certi8oated coUmelor or .lnltructor. 
NOI'E: Authority cited! Seotloru ll8IN8. fl98U and 71m1J, Education Code. Be&mmce: e Chapter I, Artiale 8 (commenalng with Section 898'0) of Part 41, l!'.ducatlon.Code. 

437 



TITLES CALIFORNIA COMMUNITY COLLEGES 
(R .. laUf'"" No. ti t IDGJ 

§562.16 
(p. 66.1) 

56234. Supplemental Educational Costs. · 
For the purpose of this article only "Supplemental Educational Costs" means 

student edu.cati.onal costs for other than the followirut. living costs. snulent fees, 
books, SUPPlies. tools. ~ment, instruments, unftorins, and transportation 
between hOme and college. 
NOTE: Authority cited: Sectlom 69648, 696Sll and 'l'UWD, Education Code. Reference: 
Chapter I, Article 8 (cnmmeuclng with Section 69640) of Part 42, Educatton Code. 
56235. TllfP't or High Priority Area. . . 

•'Target or~Priority Area" means a depressed area with hfgb total unem· 
J>IoymeDt ra~ I 19uth unemplo~ent rates, and~ numl.aers of miJlor.. 
~1'°,:11 In bfgb oo~ college or In the commPJlfty pop"ulation served by the 

NOTE: Authority cited: SecUons 69648, 6ll6liB and 71020, Education Code. Reference: 
Chapter a, Article 8 (commencing with Section 69640) of Part 42, &:location Code. 

Article a Eligibility 
56!36. "Dependent Student ~flity", · 

To par!:lclpate and receive ftnanclaf assistance under EOPS. a dependent 
studeD.t shalf meet all the following criteria: · 

(a) Must be eligible under .all of the following Extended Opportunity Pro-
gr&IDS and Services guidelines. · . . 

(1) Is a national of the United States, In the United States for other than a 
temporary~ and intends to becoine a~ resident thereOf, or is 
a ~ent resident of the Trust Territories of the Pacl8c Islands; 

(2) Is of~ need. ' . 
(A) A stadent has ~nal &nancial need It his or her exs>ected family 

contrlbutlon does not exceed 50 ~t of his or her cost of education. 
(B) Notwi~~h (A) ofthisParmaoh. aninstltutiODID8f 

determine that a stucleD.t hai excep6cm81 Bnancfal neid ff tlie student Snancill 
. aid oftlcer and the EOPS DlrectOr. believe it fs Impracticable for the student . 
with financial need to meet that need from loans, eDiployment. or grants other · 
than an EOPS grant. · . 

(C) If an instltution determines that a student has~ financial need · 
under subpiµagraph {B), It muSt Include the rationale foi that decision as part 
of its recoi'cls. · · 

(3) Would not, but for an EOPS grant, be financially able to pursue a course 
of stucl.f:t the institution. · · · · 

ln~~m::~~3''!~~~~=r:r:&c: 
each additional deoendeDL A depe¢ent student &om a family of three would · 
quallfy if the famify's previous War's~ income does not eiceed $8,999, and 
a family of two woUlcf qualify il the fimily's ~year's~ income does. 
not exCeed '1 SMJ. District student flnanOtal aid po!iclt!!_ must be followed for 
Income veriftCation. Dfstrict student ftnanctal aid poli_cles involving EOPS 
funds must also Insure that students with the lowest Incomes :receive flnt 
consideration for EOPS grants and aervices. · . . · 

(c) Residence. If the ~ of the~ 6gnily contribution which Is 
derived from residence rzty fs the sole reason for a student not ~ha 
.. exceptional ftnancfal ne " then that student may be comldered to w 

iiona1 ftnanclal need EOPS ellgibllity IJUl'P9.S8S. . 
Enroll as a full-time student at a communlty ci'ollege as per Section 156114 

of article. EOPS ftnancfal aid shall be withheld if tlie student drops below 
full·tlme status. 
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• (e) Those students recelylg ftnanclal assistance from EOPS must also sub­
mit an ~plication £or the Pell Grant Pro~ and the coll• application for 
financial 88sfstance. Jn tbose cases_ where an =t recipient U not receiV• 
~a Pell Grant. the communitycolle~ must that the student Is~­
ble, With a cop).'. of the reiected Stiident Eligi ty Report (SER) or &om 
Information on!e lmtltnH~~nt rgster. · . . 

In instanc8i~ere an apP ~t not meet the criterltt specltied in this 
section, and/ or the parents refuse ~_provide financial information, the student 
may not be considered for an EOPS gnint or work study award. 
NOTE: Authority cited: Sections 69648, 6965! and 710ID. F.clucation Olde. llel'erence: 

. Sections 69fHO and 96N8, Eclucation Olde. . · ·. · . 
IDSTORY: 
' 1. Amendment or l\lbsectlon (b) Ried 5-8-81; efrectlve thhtieth day thereaftet (Regfs­

ter 81, No. 19). 
2. New Article I beading and amendment or subsection (e) 6led 447-83; effective 

thirtieth day thereafter (Register 83, No. 18). 

56!37. Independent Student Criteria. 
(a) For p~ of determining whether or not a student Is independept, 

an institution Shall not consider t1ie income of an appl!cant's parents in the 
determination of an applicanrs financJal need If the applicant meets all of the 
following ~ents: · 

(1) His not and will not be claimed as an ~ £or state and federal 
income tu p_~es by his or her parent in the calendar years aid is received · 
and in any Of tile three calendar years prior to the award period for which afd 
is~d. . . .· . 

e (I) Hasnotandwillnotreceivemorethannne.!1a::t!:!" Ull,(IOQ}_Pe.z' 
year in Ananclal assistance from bis or her ~t c years in which 
aid is received and in any of the three calendar years before the award period 
for which aid is reauest8d. . 

(3) Has not lived and will not live for more than six weeks in the home of 
bis or her ~t during the calendar year aid Is received and in.any form of 
the three Cals=endar before the aWard period for wblch aid Is requested. 

(b) Notwi subdivision {a) of th1s section, a postsecondarY instltu.· 
tion 8hall not consider income of an EOPS ~licant's parents in tile deter· 
mfnation or an applicant's. financial need If tlie applicant meets one of the 
following re~ents: 

(1) His been determined to be self.supporting~ to June 30, lf117. accord· . 
(Dg to the ~of the California~ eaucational institution 
&Om wbicli he or she Is currently receMng need-based, state-funded Rnanclal aid. ' . . 

(I) Has been a ward of the court, in which case appropriate court documents 
sha1I be submitted. 

(3) Is an orphan and will not be claimed as an exemption for state and federal 
income tax p~ by anyone other than self or spouse £or the calendar yean · · 
aid is receJVecL . 
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(4) Has been a part or an extremely adverse home situation which Is doc:u· 
mented and auppo_rted by school or ~ble community personnel such as 
a minister or social worker, which situation has led to estr1l11P.Dl9l1t from the 
f'amily under circumstanc:es where the student has not recetved a contribution . 
in case or kind from his family for the _preceding 12 months. ~ ~tsecond· 

· ary educational mstltutions ind the Student .A1d Commission shall develop a 
Dioceclure to ullow students to appeal decisions on whether the student bas 
been part of an adverse home situation. 

(5) Is 30 ~of 8je or older, unless there is substantial evidence or parental 
support of Such applicant. 
NOTE: Authority cited: SectiOns 696M, 696U and 710IO, F.clucatfon Code. .Reference: 
Sections 69&08, 89640, 611641. 696G and 696SO, Education Oxie. 
HISTORY: 

· ·. 1. Amendment Bled 1-7-80; e&'ective tblrtietb day thereafter (Register 80, No.6). · 
· I. Amendment of sectfon heading and subsection (a) (2) Ried 4-27-&1; efFectlve thlrtt-

eth day thereafter (Register 83, No. 18). · 

S6!.18. "Independent Student ~lty". 
To participate and receive financial assistance under EOPS, an independent 

studeiit shall meet all or the fo1lowilm criteria: ' 
(a) Must be elisdbleunder all the followhm Extended Ol>oortunity Pro~ 

and Services GuiaeJines. Income which is cferived &om Ald to FainWei with 
pepe_ndent Chfldren (A.F D.C.) and/ or Supplemental Security Income (S.Sl.) 
beDefits is exempt &om this proylsfon. 

. (1) Is a natfoDal of the United States. in the United States for other than a 
temporary ~ and intends to become a J>el'!lllUl8!lt resident thereof, or is 
a ~ Msfdent of the Tmst Territories of the Pacl&c Islands; 

(I) Is or ~tional need. · . 
(A) A m1dent has exceptional flmmcfal need If his or her expected family 

contribution does not exceed 50 percent or his Or her cost of educatton. 
(B) NotWitbstandlng~aph (A) ofthls.D8l'8m'lll>h.aninstitutionmay 

determine that a studeii.t haS excepfionil linancial need ii die student financial 
aid ofBcer and the EOPS I>Jrector believe it is fm~ticable for the student 
with financial need to meet that need &om loans, eiDployment, or grants other 
than an EOPS Grant. 

(C) If an fnstitution determines that a student has exceptional financial need 
under su~ (B), it must include the ntionale fol that decision as part 
of its recoids. 

(3) Would not, but for an EOPS grant, be ftnandally able to pursue a course 
or itiidy at ~ mst1tut1on. 

(b) Residence. If the portion of the expected family contribution which is 
cleiived from residenC:~ is the sole reason for a sb1dent not ~ 
"exceptional ftnancial " then that student may be colislclered to have excertional flnancial need EOPS elisibflity ~· 

(c F.nroll as a fall·time student at a commuufty ~as per Section 56U4 
of this article. EOPS financial aid shall be witbheld If the student drops below 
full-time status. 

(d) Those students recefvhlg financial assfstanoe from BOPS must also sub­
mit an ~llcatl.on for the Pell-Orant Prom and the college application for 

. ftnancl Uilstance. In thmi cases Whiii ail PS student Is not recmvina.a &!11 
Grant. the c:ommunl~ college must certify that the student is m~ble--;wmi 
a copy Of the ~ected Studeiit Eligibility R'eport (SER) or from in£oimat{on on 
the lnstttution'a Pell Grant roster. 
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(p. 666) (Reoiattr at. No. U •»GI e In instances where an ap~t does not meet the criteria specified in this 
sectiop, the student may not be considered for an EOPS grant or work study 
award. . . . · 
NOTE: Authority cited: Sections 6964B, 6965! and 710SD, Education Code'. Reference: 
Sections 89640, 696H, 6964! and 69650, F.clucation Code. · 
IDSTORY: . . 

1. Amendment of subsection (d) Ried 4-17-83; effective tlmtieth day therelfter (Regis-
ter 83, No. 18). . 

S6139, PrioritY in= Students. 
An extended op ty program or service shall benefit students in the 

followi!tg priority Order: ' . 
(a) Fir&t time students with greatest need. · · 
(b) Continuing students witli greatest need. . 

NOTE: Authority cited: Sectii.>ns 69M8. 696D and 710!0, Education Code. Reference: 
Chapter a. Article 8 (commendng with Section 89640) of Part 49, Education Code. 

Article 3. Plans 
56!40. Submitted by District. · · . · . · . . 

.,,~:on for_appl'O\'.al of ~:J'l. °m:!3'i programs ands~:t for or for botb, shall be su by d!strlct for indi\ii 
colleges wi the district. Each college will be Considered as an independent 
entity; Districts with multiple campuses may submit a district-wide apPlication. 
Consortiums,exchanges, or ~live interodistrict endeavors are permitted. 

In the case of a district-wide application, the district will be conaldered the 
entity subinitting the applicatioti. 

E Authorlty cited: Sectiona.69648. 696&1and71020. F.ducation Code. Ref'erence: 
I, Article 8 (commencing with Section 69640) of Part 42, Education Code. 

RY: · · . · · 
1. Repealer of Subchapter B headlag, and renumbering and .......ndment of former 

Article 1 heading to Artlcile 3 Ried 447-83; eft'ectlve thirtieth day theniaft:er (~ 83, 
No.18). . . 

S6ML Outline. . 
Each appJication shall conform to the following outline: . 

~i~ ~~ese are the long-term purpos~ of the EOPS ~~ 
(2) Objectives. These are ~ short-term measurable goals of the EOPS pro-
~ .·.·· ·"· ·: 

!
b) Activities to be undertaken to a. ccomplish the· objectives.. · . 
c) Description of methods of evaluation. · · · . ·' · 

:? ~=of s.ts proJected to be~ · . 
f) Number of unduplicited students projected to be served. 

NOT& Authority cited: Sections 69648, 696&! and 710!0, Education· Code. Reference: 
Chapter !, Article 8 (commenotag with Section 69640) of Part 42, Education Code. · 
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The Chancellor's Oftice may not establish a deadline for the submission of 
EOPS plans which occurs· sooner than 90 days from the date on which the 
manuaf of instructions and the appropriate ~n forms are mailed. All 
~ppl!catfons for approval of plani incf ~ for funds for plans for a given 
~_year shall be received at the Oftice Of the Chancellor not later thaD the 
deadline date established by: the Board of Govemon for each &seal year. Ap­
JJlications and plans receiv8d ifter that date shall be returned to the applyfrig 
<listrict without evaluation or consideration. 

The P?OVisions of the prior paragraph do not apPly to the :.If~:~ 
of speclal ~ects. uests for ai>Pri>val of speCfal proJ~ of~ ~ or both, !Ti1C submitted at a time designated tiy the ceJlor's 

NOTE: Authority cited: Sections 69648, 6983i and 710ZO, Education Code. Reference: 
Chapter II, Article 8 (com~chlg with Section 69840) of Part 41, Education Code. 

56144. Ape~ -
Each application shall contain a one~ pJan. It shaD reBect a oommitment 

to the Statement of P~, Coals, and GuklAltnes of Board of~ Cali· 
fomia Comm.Unity Co~ for extended opportunity programs and services. 
The plan shall be ievJsed ind brollglit up-to.date in eaCh year in which approval 
or f!mding of the plan is request8d. 
NOTE: Authority cited: Sections 69648, 691151 and 710ZO, EdncatJon Code. RelereDce: 
Chapter II, Article 8 (commencing with Section 69640) of Part 41, F.clucatlon Code. 
S6S45. Scope ~ ~_pproprfateness. . . . 

Considenitfon shall be given to the SCOJ>8 and appropriateness of the activities 
planned These activities may include, but not lie lftidted to, tutorial services, 
inulticultural studies, recruitment ~ counseling, admission services. in· 
service training programs. ~grams whiCh ~ active EOPS student 
participation, l!'IDts to meet direct and ~tal educational costs, and 
grants to meeti:he costs of a student for student fees, suJ>Dlies. ~t, 
~ uniforms, and_ ~n between hOme- and and 
other activities to meet special needs. 
NOTE: Autharfty cited: Sections 69648, 691151 and 710!0, Education Code. BeCamice: -
Chapter II, Article 8 (commencing with Section 69840) of Part G. Education Code. 
56248. Maintenance. of Effort. 

If the plan contains a ~t for a· -it shall give assurance that funds 
pnted purswµit to this chaDter shall ement aid, to the extent practica· 
ble, increase the amount. o( district wed 1w the college for extended 
opportunj~!::!es services. Exceptions to this section may be g!ven in 
tiOse Ull\1 which coulil not be antlc1patecl bY the Clistrict. 
Such exceptions require approval by the Chancellor. . . -
NOTE: Autharfty c:ited: Sections 69648, 89681 and 71020, Education Code. Reference: 
Chapter I, Article 8 (conunenclng with Sectloil. 69640) of Part G. Education Oxle. 

56247. Advisory Committee. 
EaCh EQPS ~ shall include an Ad~ Committee, members of 

· whlch shall serve Without compensation, with t1ie ~ble extl_!9Ptlon of 
reimbursement for neqessary expenses inCurred In ~rming their duties and 
remonslblltties. The adrtsorY coinmittee shall lncltide representation from the 
college peraoilnel, EOPS students, community and busiiless sector. 
NOTE! Authority cited: Sectlom 69IW8, 698151 and 71010, Education Code. lleferenoet 
Chapter I, Artlc1e 8 (oommenolng with Section 89840) oF Part 41, Education Code. -
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A 56M8. Evaluation. . . . 
W Each college or district hiving an approved plan shall evaluate the same 

annuallr and re~rt the results tliereof to the Cliancellor. The results shall be 
reported in the format mandated by the Chancellor for each year that the' 
program is Jn operation. 
NOTE: Authority cited: Sections 69848, 6965S and 71020. Education Code. Reference: 
Sections 69640. 69641, 6964!, 696G9 and 69680, Education Code. · 
HISI'ORY: . · . 

1. New section Ried 4-l'/'-83; ell'ective tbfrtieth day thereafter (Register 83, No. 18). · 

56250. Effect. 
NOTE: Authority cited: Sections 69848, 69652 and 710!0, Education Code. Reference: 
Chapter 2, Article 8 (commencing with Section 696CO) of Part 42, Education Code. 
HISI'ORY1 

1. Repealer of Article I heeding and Section 86250 ftled 4-1'1-83; e&'ective thirtieth day 
thereafter (Register 83, No. 18). 

smL Evaluation bv ~cell!s . 

be~ed~re:ate(;~ma1:a:t;t~~b~~== 
mend plans,~ and seryices,or portions thereof for Board of Governors 
approVal andThe recommendation for funding shall Include a speci&c 
amount . · · 
NOTE: Authority cited: Sectfona 69648, 6968! and 71Gm, Education Code. Reference: 
Sections 691HO, 89642. 69649, 89650, 69651, 696&1 and 69653. Education Code. · . · 
HISTORY: 

1. Amendment 8led 4-17-83; eff'ectlve thirtieth day tbereafblr (Register 83, No. 18). 

~ e::f~~of~er all of~ plans andr-forfund· 
· iJ!g and the Chancellor's recommendations thereOn and shalr approve such 

pl&ns and gl'.llllt funds Cor such progran:_is and seniices as it 8nds are m:the best 
Interest of the state, communities, and· persons served . · · 
NOTE: Authority cited: Sections 69848, 6116&1 and 71020, Educ:atlon Code. Beference: 
Chapter 2, Article 8 \.:!ommenclag with Section 69640) of Part 42, F.clncation Code. 
56253. Appro_ved Plan Required. . 

No extended !>PPO?tunity program or service or any~ thereof, shall be 
funded unless the Plan of whicli it is a part has been approved by the Board of 
Governors. · 
NOTE: Authority cited: Seetiona 69648, 6965S and 71020, Education Code. l\eferenc8: 
Chapter I, llrlicle 8 (commencJng with Section 69640) of Part 42, Education Code. 

To-£1~ '::ted on tbe condition that the college commit an equal .. 
amount of college or district funds. · 
NOTE: Authority cited: Seatlons 69848, 6IMll and. 710IO, Education Code. Beferencei 
Chapter I, Article 8 (commencing wttb Section 696t0) of Part 41, Education Code. · 
ass. Priority in Funding. . ' . 

Programs arid services Will be funded· In view of the following priority bst: 
(a) -Improvement or ·.trength~ of programs or services. · 
(b) Extension or expandini of programs or services. . · · · . · 
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(c) Ma!ntafning programs or services. 
(d) New FOgramB or services. 

§&;9 
(p. 666.3) 

NOTE: Authority cited: Seotlons 69648, 696SJ and 71020, Educr.tfon Code. Reference: 
Chapter II. Article 8 (commencing with Seotlon 69640) of Part 42, Education Code. 
56256. 4d.iustment Arter Fund.4ig. · · . 

After the Board of Governon bis grantecl funds for a plan. the Chancellor 
mar adiust the programs and services in the plan in view of the priorities 
estlblfslied in Seetion 56t.53, i£ acijustment is necessazy to ~ an error or if 
there had been insufficient fnforination at the time the programs and services 
in the plan \vet'e originally ranked by priority. 
NOTE: Authority nited: Secticms 69648, 69859 and 710ll0, Education Code. .Beterence: 
Chapter I. Article 8 (commencfng with Section 69640) of Part 42, F.ducation Code. 
E3'1. Fundi~ ' ' . ' 

Requests fofding shall be approved and funded in view of the following 
criteria: 

(a) Plans for districts of colleges in brget areas is de&ned in Section 5623,; 
of this chapter. ' ' 

(b) Plaris for districts or colleges: with ~t percentage or number of 
students with gl'9S8 family incomes of $9,999 or less": . 

(c) Plans for districts or colleges with the highest ~e of ethnic mi­
non~pulation in the communi the college serveS, the~~-
of e minority co co studeDts. and the highest number or 
ethnic minority uni c iEOOents.. · . . 
. .(d) Plans for or co that serve students from areas that have a 
high total unemployment rate or a ~ youth unemplorment rate, or both. 

(e) Plans for atstiicts or coHeges th8t have the bigtiest level of involvement 
of the total ~ and groups bl the community in extended opportunity 

and serVices. ' 
~for dfstricts or ~developfngconsortiums or~tive ven­
tures or projects wblcb combirie state ana diStriCt funds with otlier sources of funds. ~ . 
NOTE: Authority cited: Sections 69648, 69652 and 710i0, Education Code. Reference: 
Sections 6ll6CO, 6ll8t8 and 69651. Education Code. · 
HISTORY: 

1. Amendment of subsection (b) Ried M-81; effeetlve thirtieth day thereafter (Regis-
ter 81, No.19). . 

I. Amendment nr aubsection (c) Rlecl 447-83; effective thirtieth day thereafter (Regis-
ter 83, No. 18). . 

56258. Low Priority. 
Plans and projects limited to research shall receive a low priority. Research =fn:. will 'be -considered as a priority ff submitted fo~ EOPS special project 

NO'I'Es Authority cited: Seotlons 69648, 696SB and 710IO, Education Code. Beferencd: 
Chapter I. Article 8 (eommencinl with Section 69640) of Part 42, Education Code. 

56'1.59. Efl'eetlve Program ~ce. 
Consideration for priority fuilding shall be given to plans &om those districts 

or colleges which have deinonstrat8d eiiectlve program experience. 
NO'l'Es Authorlty·cited: Seatlons 69M8, 811851 and TlOIO, Education Code. Reference: 
Chapter I, Article 8 (commencing with Seotlon 69840) of Part 41, Education Code. 
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swro. EffecL 
NOTE: Authority cited: Sections 69648,· 69651 and 71020, Education Code. lleferencie: 
C2tapler a. Article s (commencinS with SecHon 698CO) or Part G. Education Code. 
HISTORY: ' 

1. Repealer or Article 3 heSdmg and Section l6l'IO Ried 4-Z'l-&'I; eJl'ectfve thirtieth c:laY 
thereafter (Register 83, No.18). · . · 

SWfL Appreved Programs and Semces. ·.· 
Pro~ and services oft'eied under EOPS must comply with the approved 

plan fOr that year 88 well 88 with State statutes. 
NOTE: Authority cited: Sectlom 69848, 69651 and 11020, Education Code. lleFerence: 
Chapter I, Article 8 (commaclng with Sectfon 698CO) or Part G, F.ducation Code. 

~~ro=ta::~ be kept up-to.date bycollegesotreringpograms . 
and services wider EOPS: . · · 

(a) Enrolled EOPS students for the current year under the following head· 

1! EOPS SJ1Pport services only. . 
2 EOPS diiect aid only. · 
3 EOPS support services and. direct aid. · 
4 EOPS sei'vlces received by students authorized under SecUon 56!40. 
b) All EOfS.eljgible applicaJ\ts. . . 

NOTE:.Authorfty cited: Sections 698411,.69651 and TlOIO, Education Code. Bererence: 
Chapter I, Aitlde. 8 (commencing with Section 89640) or Part G, .Education Code. 

Article 4. . Ffnancf P1 and Budget lleguirements 
A Bf6. Scope. . . . . . . 
W NOTE: Authority cited: Sectfom 69848, 69651 and 110ID, Education Code. lle£erence: 

Chapter a. Article 8 ccommeno1ns with Section 89640) ·or Part 42, .Education Code. . . 
HISTORY: . 

1. Repealer Ried 1·16-811 eJl'ectfve tbirtfeth day thereafter (Resister 81, No. 3). 

S&m. Necessity of Subchapter.. . 
NOTE: Authority cited: Sectfont 69648, 696U and' 710IO, F,4ucation ·Code. Reference: 
Chapter .. Article 8 (commencing with Section 89640) or Part 451, Education Code. 
HISTORY: . . . . ' 

1. Repealer Ried 1·1~ effective thirtieth day thereafter (Rqfster Ill, No. 3). 

56118. Sel*Bte Accounts. 
All fund& desigrtated for extended oppo~ Pf9~ grants, and services 

shall be placed in a separate accomit estabUShed for that purpose by each 
district. . . 
NOTE: Authority cited: Sections 611648, 696lSI and 710f.0, Education Code. ReFtrence: 
Chapter I, Article 8 (commeno!ns with Section 698CO) or Part 451, Eclucation Code. 
HISTORY: 

1. Repealer ot Subcbapter 3 heading, and renum= and amendment or former 
Article 1 beading to Article 4 6led 4-87-831 efFeattve day thereafter (Bezlater 83, 
No.18). . · . · , 
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56279. Accrual Basis. 

§56284 
(p. 666.S) 

District accounting shall be on an accrual basis. ~ditures shall be 
cbaned to the ftscaf felP' hi which the services are reliClered or the goods 
~ved. Under the written authority of the Chancellor, expenditures for spe­
cial summer work-study projects, speCial summer inservice training projects~ 
other special student services profects made for the p~ of the exten 
op~ty programs and services may be conaider8d ~ded fn the 8scai 
~ for w6ich the State's obligation to the district is created. In this case, the 
State's expenditure will be reCorded for that year. 
NOTE: Authority cited: Sections 69648, 69651 and TIOB>, F.dncatfon Code. Reference: 
Chapter 2, Article 8 (commencing with Section 696CO) of Part 41, F.ducatlon Code. 
se80. Subsidiary Accounts. 

The district shall msiintain &seal control for each approved project by setting 
up ~ accounts. Each approved· project shall liave its own appropriate 
income and expenditure ~unts~ 
NOTE: Authority cited: Sections 69648, 69852 and TlOB>, Education Code. lleference: 
Chapter I. Article 8 (eommenclng with Section 69640) of Part 411, F.dm-atfon Code. 
56181. Accounting Procedures. . 

The rules and reiulatibns for district accoun~~licable by virtue of Sec-
tion 84030 of the &fucation Code shall apply to ts and accounts prepared 
pursuant to this chapter. · . 
NOTE: Au= cited: Sections 69648, 69852 and TlO!D, Education Code. Reference: 
C2iapter !, 8 (commencing with Section 696CO) of Part 411, F.dt1catfon Code. 
5628!. State Sowees. 

The Funds granted under the provisions of= S. Articles (com~ 
with Section 69640) Part 4!, Division 5, of thetion Code. shall b8 
eel as Income from State sources. In this account shall be recorded that amount 
allowed for each approved project At the close of the 6scal year and whenever 
a 8nal fiscal report IS made on any completed project duri!ig the 6scal year, this 
account shall tie reduced by the amount rece1ved from the State for a prQjeet 
grant tn excess of proper eXpenditures. The amount of the reduction man be 
iecorded as Account Payable, State. . . · . 
NOTE: Authority cited: Sections 69648, 611651 and '710lll, Education Code. Bererence: 
Chapter I, Article 8 (commencing with Section 6964.0) or Part 41, Education Code. 
IDSTOBY: 

l. Repealer or·Artlole I beading 8led 4-IT-83i eR'ectlve thirtieth day thereafter (Begts­
ter 83, No. 18). 

56283. Other Sourees. 
The Funds from Federal sources and grants and gifts shall be recorded sepa· 

rately according to the source. . 
NOT& Authority cited: Sections 69648, 69851 and '71080, Ednoatlon Code. Bererence: 
Chapter I, Article 8 (commencing with Section 69640) of Part 41, Education Code. 
56184. ~ ·. ' 

~~~~-·-
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• i:i.ran~ i 3 ±4 be """"1led under llPIWlllri"" ............ 
ctaSSes. a ect. 
NOT& Authority cited: Sections G9N8, 698&! and 71CIO, F.ducatloD Code. Reference: 
Sections 696«1. 69641, 698CI. 896G, 896ISO. 696151, f:l965I and 696153. F.ducatlcm Coda 
HISTORY: . 

1. Amendment Bled 4-17-63; efF8cttve thhtfeth day tbereaftei' (Regkter 83, No.18). 

S&!SS. Direct Eqtense& 
NOTE: ~ttl cited: SecUoD8 611648, 696151 and 710!0, F.ducatlon Code. Refe1ence: 
Qiapter s. 8 (commencing with Section 696'0) or Part 41, &Jncatfon Olde. 
HISTORY: . 

1. Repealer filed 441-«I; efFectlve thhtleth day thereafter (Regfstar 83, No. 18). 

56288. Income Ceiling Adjustment. · · . . . 
The Chancellor shall review on an annual baSis the impact of the inflation rate 

to determine If an Increase to the income ceflfng is warranted. The Chancellor 
shall determine the actual amount of increase in the Income celling which shall 
not exceed the total Califomia Consumer Price Index increase ror the .Peri9d 
of time used to determine the increase. No more than one adlustment in the 
income ceiling can be made for any two-year period after the last ac\justment. 
NOTE: Authority eited: Sections 611648, 6969. and 71Dm, Education Code. Reference: 
Sections 69840 and &96t8, Education ·Code. · 
HISTORY: · , 

1. Repealer and new section Bled 441-63; eft'ectlve thlrUetb clay therealter (Register 
83, No.18). · 

•
. 56287 •. Indirect Espemes. . 

NOTE: Authority dted: Sections _. 6969 and 710'», Education Code. ReCereaCe: 
Chapter s. Article 8 (eommenclng with Section 696CO) of' Part 41, Education Olde. 
HISTORY: 

1. Repea!er·ftled 4-17-«I; efFective tbirttetb day thereafter (l\esister 83, No.18). 

56S88. Purpose of Indirect Expente Aeaount. 
The account for indirect expenses is established Jn order that all elements of 

east necessary for the p~ grants, and services may be recorded. These 
are the costs which are of SUch nature that they cannot be read{ly or accurately 
Identified as speclllcally related service costs but which must b8 estimated or 
prorated in some reasOnable manner for the purpose of entering the charge 
against a particular project. .. 
NOTE: Authority eited: Sectlons .896CS, 696151 and 710!0. Education Code. Re£ereneei · 
Chapter !. Article s <commencms with Section 698CO) or Part 41. F.dm»Hon Coda 
... Ca~ Outlay~. ' 
~ olltlay expenditures shall be recorded. under the following required 

suboidinate claas 

la} Buf!dfn. gs, leasing. · 
b ~pment, rented. 
c BciOlci. ' ' 
d) Other Equipment, rental 

NOTE: Authority cited: Secl:lom 8lllM8, 6ll8U and 710!!0. 1!'4uaatfon Code. Reterenoe: 
Chapter I, Article 8 (CIOJIUllellOhlg with Seotlon fl9840) or Part 41, Education Code. 
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·Article 3. Award of Funds 

f 56291 
(p. 666.7) 

56290. Expenses Not Funded. . · 
Funds sllall not be provided for the followin,S ~es: · 
(a) Administrative salaries (assistant dean beginajng ~ level for the 

district and above). Personnel ~tions are ~t&om this prohibition if: 
(1) The ~tion functions in the capacity of the EOPS Director having 100% 

of the positiOn occupant•s employed time and responsibility within the EOPS 
progr~and . 

!
!) The exemption is speciGcally certified by the Chancellor's OfBce. 
b) Administrative support costs. 
c) Costs of furniture. 

· d) IndJrect costs (e.g .•. heat, light, power1Janitorial service). 
e) Costs of construction. remoClelliig, ana renovation. 

NOTE: Authority cited: Sections 69648, 69651 and 71020, Education Code. BeJ'erence: 
Qiapter 2, Article 8 (commencing with Section 69640) of Part 41, Division 7, F.ducation 
Code. . 

. HISTORY: 
1. Amonc:lment Ried Z.7-80; efFective thirtieth day thereafter (Register 80, No. 8). 
2. Renmnbertng or former Article 3 to Article 5 &led 4-17-83; eff'ective thirtieth day 

thereafter (Register 8:1, No. 18). 

56291. !llscreti0nary Funding. 
UP. to 10% (not to exceed $!3,0001, of the campus allocation, exclu~ any 

wpplemental awards and/ or special project allOcation may be used f'of the 
following. Any amount over aria above Will be allowed with the ChanceUor•s 
Office approVal. 

a) PUichase of new equipment · 
b) Equipment exchange and/or replacement 
c) Rentil and/or lease purchase agreement for equipment 
d) Equipment maintenance · 
e) Instriictional supplies . · 
f) Media supplies 
g) Offtce supplies 
b) TextbookS . 
I) Other books . · 
) Rental and/ or lease of space 
) Staff travel and/or conference expenses 

I) S~t b'avel and/or conference expenses 
m) Contract services (consultants) 
n) Cultural awareness and/or culfural enrichment activities 
o) Recruitment mil8!18e 
p) Other items as submitted to and approved by the Chancellor's Office 

NOTE: Authority cited: Sections 69648, 89615! and 11020, F.ducation Code. :Rererence: 
Sections 69640, 69631, and 896l5B, Education Code. 
HISI'ORY: · 

L. Amendment 8lecl S.S.Sl; eff'ective thirtieth day thereafter (Register 81, No. 19). 
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A 569!U.l. Direct Aid to StWlents. . 
• (a) EOPS Grants to meet direct or Sl!J>plemental educational costs up to $850 J =~~l!~r~=to $I,700maximumdwqany 

year &om EO'PS Funds.~· tudent v.es an F.OPS grant he/she may · 
receive work study to meet supplemental educational costs up to the difference 
between the grant and $1,700. . · 
NOTE: Authority cited: Sections 69648, 69651 and '1J.OIO, Education Code. Refetence: 
Sectiona 69680 Bild 61N15!, Educatfon Code. · 
HISI'ORY: . 

1. Amendment filed WI; e&'ectfve tbUtietb day tbereaftm (Register 81, No. 19). 

sau. Curriculum ~t.' 
Funds may be orovided to cover the cost of curriculum development as 

approved m the district'• EOPS plan. · . . 
NOTE: Authority cited: .Sections 69648, 696S2 and '11000. Education Coda Reference: 
Chapter 2, Article 8 (commenclng with Seetion 698CO) of Part 42, Educal1on Code. 
56S Funding for EOPS Personnel. . 

Funds may be ~vided £or EOPS PersoDnel as described m this section. 
(a) Positions in all personnel categories which are described and appoved 

in the EOPS P1an may be funded witli state EOPS monies in anynewfiic81 year, 
regardless of their sources of funding in the prior &seal ~· 

~b) ~New positions pfOl>CiS.eCl for aoDroval in any one &Cal=nm be fund-
ed to full salirywith state EOPS moDfesff such ~are for EOPS 
p~ in colleges which are receiving state EOPS program ding for the 
0rst time m that ftscal year. . 

A ~ :a=t';'~ft!~J,":r= ti:~S: == 
.. monies up to 100% Of the total salary. ' ' 

(d) Politions described in subsection (c) aball be authorized only ff it falls 
within one of the ~~ ptrS. onnel. categories and shall be subject to the 
funding provisions therein. · 

· (1) EOPS Director. For the purposes of the sectloP, "Clfrector" means the 
~ in the commm>U:y coJleg8 Whose ~ ~nslbility is to ~ 
ldmfnister and oversee the dally operati0ns of Extended opportunity PrO­
~ and Services. 

(!) EOPS Program Assistant. For the pmposes of this section, .. EOPS Pro-
11'811l A&sfstant" means a ~ in a community colle~ which: 
~ (A) Is specfft* descilbed Jn the plan as essential to the attainment of the 
EOPS pro~ objectives, 

(B) Is Withfn the EOPS ~and authorized by the EOPS director, and 
(C) Is approved by the Chlncellor's Oftice fn the armual budget approval 

'{a)' Student Personnel Worker. For the purpose of this section only, "Stu­
deilt Penonnel Worker" means certfficated BOPS student ~personnel, 
certiftcated EOPS counselorS. EOPS ~t sup_port staff', and EOPS coun­
selors, EOPS student ftnanclal aid support ata&', or classf6ed ~ workiu 
in one of these capacities whose Primary re&POnsibfJitfes are witbfn the EOPS· 
~ as identmed in the EOPS apPfO!ea plan. 
- (4) Clerical Staff. Funds may be provided for the salary of clerical positions 
in the EOPS propam. · · 

449 



• 

TITLES CAUFORNIA COMMUNITY COLLEGES 
IRegllUJr a, No. 11 1 IOG, 
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(p. 666.9) . 

(5) Student Hourly Emplo)'.ees. Funds may be provided fn this categoiy at 
the prevailiq district rate. Federal mhlimum ~ fmllationsmust be applied 
in the employment of EOPS students with EOPS dollars. . 

(6) ClaSsiffed Hourly. Furuta may be provided in this category at the pre-
vailing district rate. · 

(1) CertiBcated Hourly. lt'unda may be provided in this. category at the 
~district rate. . 

(e) Funds for new sa4uY expenditures made possible by subdivisions (a~ 
and (d) or this section sh0ulcfbe derived to the greatest extent possible, 
decreased~ expenditures in.admtnisl;ration costs· and in support serv· 
ices costs. A college may not utilize direct aid funds for this purpose to an extent 
that would reduce direCt aid monies exp8!lded in an~ fiscal~ bet9W 
the direct aid ~tures in the lmniediate past : year. The Chancellor 
~ exempt a cOllege &om this direct aid .restriction if one or more or the 
follOwing Conditions 8.pplr; . 

(1) Tlie college EOPS 8llocation was reduced &om the allocation level in the 
previous yeai, in which event the direct aid expenditure may be reduced in 
proportion to the reduction in the total allocatiOn& 

(I) The college EO.,S ~direct aid expenditure is distorted as a reiult 
or llD augmentation which can be neither guaranteed in subsequent years nor 
onlinarify predicted ~ to amount when it is received. in wfdch event the 
~entiitfon expended in direct aid need not be included in the calculation 
or the ~uired direct a1d ~ture. 

(3) The college returns to the state an amount~ to, 0r greater than, any 
difference between the amount that should have been expenCled in direct ail! 
and the amount that actually was ~ · · · · 

(4) The college EOPS P.J'O!P'lllll. can demonstrate the existence of other hard· 
ships created b>'. this regulation where none of the above exemptions ofFer an 

~~ =·bucigets ~ on the provision or this section shall be ~ 
prOVed without certi&Cation that the EOPS director bu been consulted in the 
i'evision. . 
NOTE: Authority cited: Sections 69648, 69651 and 7UllO, Education Code. Reference: 
Sections 69849, &86151, and 69651, Education Code. 
HISTORY: 

1. Amendment or subsection (e) 8led 1-NIO; eS'ectlve tbhtietb day thereafter (Begia-
ter 80, No. 8). . . 

I. Amendment ftled 5-8-811 elFective tbtrtietb day thereafter (Register 81, No. 19). 

56193. Board of Govemon Reserve Fund. 
The Board. or Governors may autbome the Chancellor or the CalJfornia 

Community CoDep to reserve &om the state appropriation !ii> to one-half of 
one percent annuillY for the pug>oses of fundiDj EOPS student ~tlon 
system proj~~ _publications iild program devefopment activities which the 
Board deein blgtl priority. . . . 
NOTE: Autborit)t cited: Sectiom 696C.'\ 696152 and '71Dm, Fmmat!on Code. ReCerence: 
Chapter I, Article 8 (commencing with Section 69640) or Part 41, Edumtlon Code. 
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56294. TraveL 
Travel with EOPS funds is limited to EOPS students and P8fS9nnel. as de­

scribed In Sections 56U.1, BS4, 156!31, 156291 and 56293 and. only for EOPS 
related activities. . 
NOTE: Authority cited: Sections 696C8, 696151 and 710JO, Education Code. Reference: 
Chapter I, .Article 8 (commencing with Section 69640) of Part 42, Education Code. 

· .IUSTOBY: 
1. New section Ried 447-83; e&'ectlve thirtieth day thereafter (Resister&\ No.18) • 
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§ 56200 § 56232 § 56270 
§ 56201 § 56234 § 56272 
§ 56202 § 56236 . § 56274 
§ 56204 § 56238 . § 56276 
§ 56206 § 56240 § 56278 
§ 56208 § 56252 § 56280 
§ 56210 § 56254 § 56290 
§ 56220 § 56256. § 56292 
§ 56222 § 56258 § 56293 
§ 56224 § 56260 § 56295 
§ 56226 § 56262 § 56296 
§ 56230 § 56264 § 56298 
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TIOel 

3. Rqnlerm.dllo4M7J apcndn 1~ (Reslata' 87,No. 40). 

I II!& BalO 8ldlla lnetnlotlon and Tutoring 8ervlan. 
OIDeps mcdvll!a BOPS 8mds aba11 pnwldo baa1o atdlla lnallllllllun 

lllldllllminssmlcatoBOPSeJJsibJomudutawho.ondlobaafsof11111111-
mmta lllld coim'"lin& wd llUO!a .m... ro 8--'ln.-hlns thalr 
cdncatkmaJ pall.. 
NGll!IAallaldlr*il:lieDllcm'9tl48,tl!ICS48.7111d71112D,lldaallcmODde.W. 
- leGdaalGNCll _,, Bdrwtlm Qllle. 

lflmrn 
1. Am.,dm 01 d'lllllllcdaa (d) m.f 441-83; d'eDllDWdaJlllcndlr 
~83,No.18). . 

2.rllld---m..IMM7:apeadlve 1°'4M7(llqiatlrl7.No. 

I Hat. Prfarllr In a.rvtng 8ludent8. 
NcnaAlllbodlJcllrltllllCllllll6!1C148,ll!JCSS21111171QZO,!dumdallCada.am. 
- Q)llll:r2.AlllolD 8 (o•• • ~ wJdi lalllaa 6H40) afJ'lnG, lid-. 
lloaCade; 

lflsnmy . 
J • ..,._ad_lllllaa.llWP-24-811apemdftl104.4-n (llrsfll&d'7,No. 

40). Far pdar lllmJ,• lllalltlr 83, ND.ta. 

I IU40. 1Nnlfa and Quw Eniploynllht S. llfon. 
OollDpinwltllls BOPS 8111d1111ball plOYlde 'Sid • a oo ID IO!'ScJi. 

sl\llD B1mlcnla IDllllllllfcr ID to-,,m lnslllad11111 eaJ/flt ID liad CIDICI' 
emplaJlimtfadlelrfloJdofahltq.AppzupilaloooDepflllllEOPSlllldf 
llhall llllempt ID mdDalal8 mmlOWOA 11114 appart ArVba m=ded liJ 
BOPS llbldDnlB with tom ,_.1 ... 111 11 me! staff, (l8llillalarlJ fDaf..fcar 
lnalltndcma) lllllffwllo 1111ftlplllllib!D 811 JliUpmiliaad Hn'lcaa tbatam 
elmllar lo BOPS. . 
NcnlllAlllllmflralled:llelllllm119648,61Ni48.71111171CXIO,BduaS11GaOidl.Rd­_ ....._ _CIM!IG5S, M11• Olde.. 

lllnan 
1.Rcpn1erllld-llllllaalllal~~ lo.IM-B?(Rcablm-87,Na. 
. 40J.FarpdarW.,,•RaPWU.-.18. 

118141. aumr.. 
Ncm!i Mlhalll.Jcllllt:flel6m864S.696Dlllld71020,llducallaa0Ddo.am. 
... ampw 2..AlllDle s' • •ae wllhSeollm SG40) atl'llrl42. J!dsa.. 
tkm~ 

Hunin 
1.!l,opealcr61adMM'7!--104W7 Oleelslor87,No. 40). Farprlar 

hfllmJ,_.,.,...83, NG. 18. 

I IU43. a..dllmll. 
NomAlldladtJ'dlld:klilmllN48,SimlDl7111&11,Jidu111alCada.llfcr. 
- C!aPflll' 2, Aldola 8' n ""D•bq willlSealfaa 811411) afl'l!rl42, lldi-. 
llallQide; 

. fflliaRy 

J.~flled"44-871-slwl l04447~17.ND.40). Farpdar 
hlllmJ.-11a1111r 83, No. 18. 

472 



,...,_, 

- • e1r· • 1n~r r•1 t 11• · · · 1~- • n1 1 i a •1 - • & 1
- · 

I I fl u~liU'llti,.p fi!HI di I 111iriji1n1[~ i• -
• -· . 

11 iJ t!f nlh'1/lf !l~i~i 111 fl 1 flit' lt'11 II 
I P~r I 111 1 !1lt=1J1 f t Ef r1 ~- J l}m r~ ! g l -fl 

~:r m • i d ~ ~1.· Ul r1uh1 l i i u ·l e~!!! l i i h l J! 
,-5 • . .• • t ~-- ~IH•""1 ••. t I t l"~ I ~ -5 .• l· 
111. ~ fti I i 6 l !8',r" lif if ? I . .t i I i l ! I ! 11 ? Pi -

1 na I b ;! ~ Ur !U ! d I J J f ~ ~ t I l 1 I n I 
~ 1 

1 pii" !Hi' 111Hidlllf~ll"I: 1i"i !Hi' ~'Ui~f~U1 ~U~i ' iu~i ! . . ,tdl ~ ·~ht· H 1m11uuU 1 ~!;Jr ·~it! l!n.tlH ~H tmr ! HU~ m 
i r 

f tt=-i i ' =tr~ -~ ii• !ii li fir -
I 11itbt Qd s, _1·11 hd fl 
: ' ~f:if ~Jls. ~ - If - ~a. p t• ;: i il?t ,,,... i g.i! 11f? pf l 
' . 'l 1 - f~ ~ B,.'" f$) itt ~ 

e 



-------------------....,...--....... -,-----·-·· . , .......... "··-·-· . . ..... '!•"• 

'" 

Tllle5 

. ' 

.... 314.l' 

474 



475 

Register 91-29 

§ 56262 
. § 56270 



e e ·e 
llD. fi ll1'i ~ q1'i fi ll1'l fi lffi ij IJllUU1i ~ ll1'i 1q 111'IU1i i I! . :l' 11 "ti f~ itJ i~ itf ii .. r 1. __ ;,a.~.u 1. ~-~ ~e. 

:r I :i i1·1 Pi .. , ;:! .:I l= •. . .. - ~ -l !I ·ti ~ · ir w- J!I "j sa:iHlli v- ·11 - ! ar c • · ~t hf •1~ 1 •1. ! •1. J flr•I t,11111 ii~ 11 I i~i1 lzl1 1 
I '4. t 

~ 

1• 1• IJJ 1• · I i 11 l) f t i 1t1 i 1 l t I · · 

d ; d ! ii f d i ii ' 1 1rld11 ' 11 ' f 1 du i 1 
i. ft . l ft l ff l ff . l ff ~ ~ 1 l ~ & I " ~ ft ~ t ~ I' t 

! ".: U!;(i=,f11lifli rt ~id HHU1i I Isl 'Hi q lffi 1~: Jli fi lffi !i 12 1: __ ::1l .11&!,!li! ltl 1! 11lts1II,. , 1 nr Ii ~.1,. ~ 1a-11! t~11! t 

I ~u· aiHUH ij Jli r ijl(U! ~It i u~ ~~ ll 1 i il !] nu~ 
!i!Hit" ff ,mhi11~h . • • • . , • • • 

. - · l ' I l § h I~ i lj ·1 i~ In H ~ I l ! n. I H l ! i~ l J• 
1 !tiitltl : tr f 1.1111

1 

1 
, . ... = .... ... . . 

I i l i (!if f!l e Ir I rill§ ' I ir t J, ; ! H ~ J; = fi 
£ ; ~ J rl IQ'' l ff ~ ~ J J"! ; tt ' rt j i l ft l i 

..... 
. . - e .e 



BARCLAYS CALIFORNIA CODE OFREGULA110NS '111leS 

Article 5. Staffing Standards 

§ lll80. atllfl', 
BOPS shall bo pmvlded byccrdlica=t dln:alar,lnslnll>tma and DDllll­

aelan mid odlcr aappmt lllBfl' emploJcd by the SoWllllns board of Ibo 
-11JroollogodistdcLAllatalflllndedbyBOPSwho1nnatmpcr-

477 

Artlcle &. Plans and Prlortues 
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!If 1t:n.:l"'~tl 1! ittA i 1-1= 1111:1 r. ~"'f rt !l!ILif~s;! ... a!~l~l~iig!s-• 
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i ~i ~ ilti ; ~,. ~~ 1.1 lPI l rt i= ·l ;: i'Jf:Jii !iJf,il ilf• J 
E iii l''i Ji JI. fj =I lf!!JJss!!JtUdJIHlri If J}fj ri lflljilri i IJU ,, n .. 

!=~ II. ~~ Ur Ii ii! ,I!! lll!t1J f ltl! 11 ~Ir !I II , i~!1 ~ :..~ !l I. 

I t ,~ i ,~. ;;l ·~t I-ti~ !11Ji f li!'1 [J ,~ I~ ;;I ·~ 1"!) i' 4 J~ .. ~~ It~ r ~ ' 1• i t •- ~-I' 1
1 "urH' ~ 1• · • h (I t I 

- l J ~ ¥-n "Ir ' ' fl J i !I ~ l r 

e ·e • 



BARCLAYS CALIFORNIA CODE OFREGULATIONS Title 5 

I flll84. EllpenClllurn. 
Nam~cJlt:d:&ecdom8648,119652md71020,BdlloallaDOido.R*" 
- SccUam 69040, 6!11141, lllH5G, 69049, -· 69651, llN51md69653, 
1!dlallcm Cade. 

lfllraay 
1.A......_ftlod4-2'1-8ll;olJeclloJoWdqlbm:aftor~83,No. 

11). 
2.llqlalcr filodP..24-87; apemln IG-24-ll'I ~87, No..co). 

1 lllllL Dlnlal ex,,.... 
Ncna AlllbadlJdlod: 8cadamCll1648.6!16S2111d71020,Bduc:alkmCodo.Rdcr­
- Ollprs 2, Alllolo 8 ( .............. •1111 SecliDD lllJ640) ofl'ld42, ~ 
llaaCodL 

llJmJay 
1.Repalorllled4-37..:aJ;elreotlvedlirdelll dqtllnlfter(Rqblor83, No.18). 

• .... .._.celling AdJuam-t. 
Ncna~cllld:&ecdom8648,69652md71020,SduaadmCode.Rda'­
........... li!l640 .... 8648, Sdu"811oD Ods. 

llJmJay 

1.~--...... flled447-831efl'-dllrtlClbdqlbmlller(llea-
.... 83, No.18). . · 

2. ltep:llcr &Jed !l-24-87; apmln 11>44-117 (ltcpdcr 87, No. 40). 

• .... lndbeatEllpelw. 
Nam Aalbarilicllld: Scadam69618,6"52md71020,l!dacldanCodo.Rd'er­
- O!IPW2. Alllalll 8 (c I • ' I I wllb ...... 86411) al'Plrl 42, iwuc.. 
""" CodL . '. ' lfllraay . 
l.Rlpederflloil 4-37"'3;ellllcllwidlflliodl dq dioiallor(Rqlltlr83, No.18). 

E ....,....of lndlJllCllEKpenaAllaount. 
All!bodlJal!al:Socllaas15!1648,GMSallld71020,BdllcdmlCodo.Rlfcr. °"""" 2, AlllcJo 8 (I • I 'I wllh SecllDa !llJ640) ofl'ld 42, l!duai­

dan o.i.; 
Hmaair 

1. Rlpellrr liled M4-t?; ~ 11>44-117 (ltcpdcr 8'7, No. 40). Far prior 
bblary, - bafsta' 83. l'lo. IB. 

§ 81289. Cllplllll OUtlly Elqlendllurn. 
NonoAmbaris,ollad:Secdoas611648,119652111d71QZO.BdllclllalOido.Refcr. 
C110e! Qlplll'2, Al!lrlt 8 (" m D i•g wllh Section li!J640) ofl'ld 42, Bduca­
llan CDdo. 

lhmmY 
I. Rcpealor flied ~4-8?; ~ ID-24-8'7 (Resfsln' 8'7, No. 40~ Far prior 

IUliccy, -bafsta' ll, l'lo. II. 

Artlele 7. Funding and Expenditures 

I Hl80. lnmmB•ml l!lplndlture "°"1lntlbllltJ. 
DlalriclB llhall lllllinlalnoqiaralll llllllOllll!!I furmmdcs pnrrided l'or,and 

•pended la, llllppllll oflQ'S acdYlllea by speclllo line ltmn. 
Ncm.Audladl:Jdl..t.Socfloas511618,IS9648.71111117111211,SduC81lanCodo.Rcf· 
- llcclllllll 6"40 69655, lldlmtba Oxle. 

lfisraay 
I. A"""""""' 111a112-7-&0: ofl'eodve dildleth dq ~(lleptorBO, No. 

5). 
z. Reumn!Nu""' orl'lllmor Alllclo 1 io A111c:1o s llled4-2'1-U; dl'eollwl lblrllcdi 

dq lbotclftCr~ 83, No. 18). 
J,r11111--mllbl9'-24-87;apcnlift 1044-&7(11.esWcr8'7,No. 

. . 

f 81118'1. D11arallonary Funding. 
Nan!>Alllbarllyal!al:SecllomCll1648,60CIS:ll!lld711JZO,llduomlaaOido.Rdl:r­
_., Seallam Ci9G40, 6965J, ll!d 6H52, Blb:mlaa Coda. 

. HlmBT 
I. A"'""'"'"" 6Jed 5-8-81; cll'ecdve dlflddb dq dloraftor (Rqiller 81, No. 

111). 
2. Ropealerlllal 9-24-87; Cll'"ftdve lo-2A-8'7 (Rqllllr 8'7, No. 40). A 
f 118291.1. Dlnlot Aid to 8tudantll. 9 
N111111Alllhad!Jd!od:SecliDaltl964S.69li52.l!ld71020,~0>dt.ltdcr-
- --69650 Ille! Gll652, BduadiOll Code. 

Hlsrau 
I. A,.....,_ med S-S-Sh ol!'ecll¥c lhldlelb dq ......... (llqbl.a-11, No 

Ill). . 
2. Ropealer fiJod ~ Cll'"ftdve IO-Z4-17 (Rqllllr 8'7, No. 40). 

• R:t1.L. cuntoulum DllVelopment. 
N111111Aalbmlll'cllt:d:llocdvmtl964S.696521!1d71020,Bdacalkmo.le.Rd'a­
m: a.puy2, Arllokl 8 (• ••••• • • ., wllb8a:llan69640)ofl'lll42. ~ 
..... c..io; . ' 

HJsrcay 
I. &palermt:d 9-24-87; ~ 111-24-117 (lteslstcr87, No.40). Farprlor 
...,,_ llqlslcr BJ, N"o.18. 

I AIU. AdJuatmenl: to AllCIOllllons. 
1bDQnmcol!w11111Jlllijultlho al1ooallon to 11113' college dmlas a fiscal 

year lbrOllll Cll'- oftbo lbllowblg naami: 
(a) ID can= cm:rar under al1ocmed lllDD!llllll in 811)' of Ibo tine: prior 

fllcal,eara. 
(II) ID ccmeol lbrovcrorwider utlllzatlan of allocaled lll!ICIUllll In die 

amatli-1 )fil'· 
N011!1Alldlartl1ailt:d:Seadamlilll4i.tl964B.1111d71020,Educadlll0ode.Rd'· . 
ennc:e: Secllum G9Cl40 698$5, lldmmlull Oado. 

lflmay . 
l. A. 1 mcnuf lllllilecllall (I) fDal Z.-1-80; olllloliYe llllnlodi dq !baaftcr 
~80,No.6). 

2. A--'- &led ~II eJfecllvo ddnlolh *I diaaftcr(lleal*t 81, No. 
111). ' 1.r ..... iftl!CdlOllflledP-Z4-87;apmlhelMA-87{Rl!gllter8'7,No. 

I lm3. Dllllilot Fl808I Reaponalblllty mid COnlllllullon. -
Dlllliclsllhalllmanllbatcollcpaamlartlmjmllldlc:dm"'"""""i" 

EOPSprosra1111pavldlltol!OPSllllld.-wbonaedthcmlhl-PIO­
pam mid eenlaea die aollep oftin roall of Ila cmdltemollodll!ldoms. 
1bD dlmlct llhalJ f'aad Ibo COil of mi prosnam ..... aavlcCI liDm • 
!lllllftlllllavallablo IDll.IKCpl.EOPS limda,BlaralDpcrEOl'S llD!lmtlhal 
b 81 leut equal ID llm avaap CllBI per llDdem l!Cned (includiDs BOPS 
lltlldcnlaJ In lllClc pnipm11andsenices. Dlstslcta8GCOplinJEOPS liuuls . 
wlllbo~topaylhoalmJoflheBOPSclilaculr11tban111ofar.1cast 
~ofsalmyand bomfitlfor 111117-118 and lCIO'll> ohalmy lllld bono6ta 
ror 1118&-89 and eva'7· ,_ lhl:laftcr. 
N111111 Alllborll)'titt:d: Seadam G9C148.69CMB.7 llld71020. lldualliallOlile. Rd'· 
- Sacliclll 69641M!J655, l!dlmmlan Code. 

fflmay ' 

I. "-lerllld-ll!ellaoflW 9-2A-8'7;opentlve I~ (Repler87, No. 
40). Farp!lar ldllarJ, • ReJlaor 83, No. 18. 

I ll82M. EOP8..,.....,..., Co8t8. 
Collegea lhall upend BOPS llmdl Diii)' far prgJIBllll and !ICrricca 

wblc:b nover, above.and lna.ddlllaato lheCDll!I wblcb 11111lhldlllltc:t'1 
raponslblllty .. da6nm In Scclian SIWJ. 
N111111Aulhad1Jaltal:Soallamtl9648,6!ICl48.7 ..... 71020.llducldao0ode.Rd'· 
-Seadaaa~S,~CDde. 

ffuray 
1. New oealan flied 4-27-83; flfl'...m tbhdcdi .s., lhcraller(Rqbw n. No. 

18). ' 
2.Rl:pederllld_....,filed'"'2oMl7;...,...m lo-24-87(llqbl.a-87,No. 

40). 

118299. Ellpemlllurea Allowed. . 
(a)CollcpalllDfnpendBOPS limdatomcctlbcBOPS mpplemcmal 

- m dlflncd 1n Scodon 56194 ror pcnonne1 and other exJICllR8 .,,.. a 
prgYCd In Ibo BOPS 1111111111 plan. E1pcod1mrca for Cllbarcxpcmn In ob- ... 
jcolcalllsmia 400MOOO (mpt for BOPS finwlal aid) In lboBlldsct 
and Aacolmlins Manual eball not n=ed IOfJ of die EOPS alloo811onor 
SSO.OOO. whlobmlr la leas. 
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SixTen and Associates ExHmrT r 
Mandate Reimbursement Services 

KEITH B. PETERSEN, MPA, JD, President 
E-Mall: Kbpsixten@aoi.com 

San Diego 
5262 Balboa Avanue, Sulle BOO 
San Diego, CA 92117 
Telephone: (858) 514-BSOS 
Fax: (858) 514-8845 

May 15, 2008 

· Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Streat, Suite 300 
Sacramento, California 95814 

Re: CSM 02-TC-29 
Extended Opportunity Programs & Services 

e Dear Ms: Higashi:. 

Sacramento 
3841 Norlh Freeway Blvd;, Suite 170 

SaCIBIYlento, CA 95834 
Telephone: (918) 565-6104 

Fax: (918) 564-6103 

RECEIVED 
MAY ~·6 7.008 

COMMISSION ON 
STATE MANDATES 

On January 8, 2007, I ·submitted to.the Commission, cin behalf of the test claimant, a 
supplement to the test claim fiiing, specifically, the.history of the Title 5, CCR, sections 
included in the test claim, at the request of the Commission staff. · 

• This letter transmits, on behalf of the test claimants, the list of registers and relevant 
section numbers, in the form of an amended attachment page to the CSM. 2 form. ·· · 

Sincerely, 

Keith B. Petersen. 

C: Douglas Brinkley, Vice-Chancellor 
Finance and Administration 

··.:.State.center Community College District 
1525 East Weldon · 

. . .Fresno, CA 93704-6398 
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1 
2 
3 
4 
5 
6 
7 
8 

DECLARATION OF SERVICE 

Re: Test Claim 02-TC-29 
West Kem Community College Distrid 
Extended Opportunity Programs & Services 

I declare: 

9 I am employed in the office of SixTen and Associates, which is the 
1 o appointed representative of the above named. claimants. I am 18 years of 
11 age or older .and not a party to the entitled matter. My business address is 
12 3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834. 
13 
14 On the date indicated below, I served the attached letter dated May 15, 
15 2008, to Paula Higashi, Executive Director, Commission on State Mandates 
16 to: · 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29. ,, 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

42 
43 
44 
45 
46 
47 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

' U.S. MAIL: I am famlllar with the 
business practice at SixTen and 
Associates for the collection and 
processing of correspondence for malling 
with the United States Postal Service. In 
accordance with that practice, 
co1T0Spondence placed in the Internal 
mall collection system at SixTen and 

a 

. Associates Is deposited with the United 
States Postal Service that same day In 
the ordlnaiy course of business. · 

FACSIMILE TRANSMISSiaN: On the 
date below from facsimile ·machine · 
number (858} 514-8645, I personally 
transmitted to the above-named 
person(s} to the facsimile number(s) 
shown above, pursuant to Callfomla 
Rules of Court 2003-2008. A true copy of 
the above-described document(s) 
was(were) transmitted by facsimile 
transmission and the transmission was 
reported as complete and without error. 

a OTHER SERVICE: I caused such 
envelope(s} to be delivered to the Office 
of the addressee(s) listed above by: 

(Describe) 

D 

a 

A copy of the transmission report issued 
by the transmitting machine Is attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy ofthe above-described document(s) 
to be hand dellvered to the office(s) of the 
addressee(s). 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this declaration was executed on May 15, 2008, at 
Sacramento, California. · 

Barbara A. Rinkle · 
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·Amended Attachment to CSM 2 (1/91) 
Test Claim of West Kem Community College District 
Extended Opportunity Programs and Services · 

Statutes: 

.hapter 1455, Statutes of 1990 
Chapter 1372, Statutes of 1990 
Chapter 1586, Statutes of 1985 
Chapter 1178, Statutes of 1984 

Code Sections: 

Education Code Section 69640 
Education Code Section 69641 
Education Code Section 69641.5 
Education Code Section 69643 
Education Code Section 69648 
Education Code Section 69649 
Education Code Section 69652 . 
Education Code Section 69655 
Education Code Section 69656 

Title 5, California Code of Regulations Registers 

Register 76-41 

Title 5, Sections: 

Register 77-34 

-ltle 5, Sections: 

Register 79-32 

THle 5, Sections: 

Register 80-06 

Title 5, Sections: 

Register 81-03 

Tltle 5, Sections: 

.eglster81-19 

Title 5, Sections: 

56200 56201 56202 56204 56206 56210 56220 
56224 56226 56230 56232 56234 56236 56240 
56252 56254 56256 56258 56270 56272 56274 
56276 56278 56280 56290 56292 56293 56295 
56296 

56200 56223 56234 56235 56235.1 56281 56282 
56291 56292 

56200 56201 56203 56204 56210 56211 56215 
56216 56217 56218 56219 56220 56221 56222 
56223 56224 56225 56226 56227 56228 56229 
56230 56231 . 56232 56233 56234 56235 56236 
56237 56238 • 56239. 56240 56241 · 56243 56244 
56245. 56246 56247 56250 56251 .. 56252 56253 
56254. 56255 56256 56257 56258 56259 56270 
56271 56272 . 56276 562n 56278 56279 56280 

. 56281 56282 56283 56284 56285 56286 56287 
56288 . 56289 56290 56291 56291.1 56291.2 56292 
56293 

56237 56290 56292 

56200 56204 56215 56216 56217 56220 56225 
56276 56277 

56217 56230 56238 58257 56291 56291.1 56292 
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·Register 83-18 

Title 5, Sections: 56200 56201 56210 56211 
56236 56.AA7 58238 56240 
56257 56j~O' 56278 56282 
56287 56290 56294 

Register 87-40 

Title 5, Sections: 56200 56201 '56202 56203 
56210 56218 56219 56220 

. 56224 56226 56228 56229 
56233 56234 56235 56236 
56240 56241 56243 56244 
56248 56250 56251 56252 
56258 56257 56258 56259 
56270 56271 56272 56274 
56280 56281 56282 56283 
56287 56288 56289 56290 
56292 56293 56294 56295 

Register.90-49 

Title 5, Sections: 56262 56264 

Register 91-29 

Title 5, Sections: 56262 56270 

R~ster974 

Title 5, Sections: 5621 o 

Trtle 5, Code of Regulations Originally Cited 

$action 56200 
Section 56208 
Section 56226 

. Section 5f?238 
Section 51?258 
Section 56272 
Section 56290 
Section 56298 

Section 56201 
Section 56210 
Section 56230 
Section 56240 
Section 56260 
SeCtion 5627 4 
Section 56292 

Section 56202 
Section 56220 
Section 56232 
Section 56252 
Section 56262 · 
Section 56276 
Section 56293 

EQPS Implementing Gui~lines 
Chancellor of the Cal~rnia Community 
Colleges (January 2002) 

56217 56221 56228 
56248 56250' 56251 
56284 56285 56286 

56204 56206 56208 
56221 56222 56223 
56230 56231 56232 
56237 56238 56239 
56245 56246 56247 
56253 56254 56255 
56260 56262 56264 
56276 56278 56279 
56284 56285 56286 
56291 56291.1 56291.2 
56296 56297 56298 

Section 56204 
Section 56222 

Section 56206 
Section 56224 
Section 56236 
Section 56256 
Section 56270 . 
Section 56280 
Section 56296 

. Section 56234 
Section 56254 
Section 56264 
Section 56278 
Section 56295 
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Hearing Date: July 31, 2009 
J:\MANDA TES\2002\TC\02-tc-29\TC 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

EXHIBIT J 

Educatio~ Code Sections 69640, 69641, 69641.5, 69643, 69648, 69649, 69652, 69655 and 69656 
as amended by Statutes 1984, Chapter 1178; Statutes 1985, Chapter 1586; 

Statutes 1990, Chapter 1352; Statutes 1990, Chapter 1455 

California Code of Regulations, Title 5, Sections 
56200,56201,56202,56204,56206,56208,56210,56220,56222,56224,56226,56230,56232, 
56234, 56236, 56238, 56240, 56252, 56254, 56256, 56258, 56260, 56262,.56264, 56270, 56272, 

56274,56276,56278,56280,56290,56292,56293,56295,56296,and56298 
(As added or amen~ed by Register 76, No. 41, Register 77, No. 34, Register 79, No. 32, 
Register 80, No. 06, Register 81, Nos. 03 & 19, Register 83, No. 18, Register 87, No. 40, 

· Register 90, No. 49, Register 91, No. 29, and Register 97, No 46 

EOPS Implementing Guidelines, 
Chancellor of the California Community Colleges (January 2002) 

Extended Opportunities Programs and Services 

OZ-TC-29 

West Kem Community ~ollege District, Claimant . 

EXECUTIVE SUMMARY 

.· This test claim addresses the Community College Extended Opportunity Programs and Services 
program (EOPS). In 1969, Senate Bill No. (SB) 164 added Article. 8 to the Education.Code 
establishing EOPS to "encourage local community colleges to establish and implement programs 
to identify those students affected by language, social, and economic handicaps, to increase the 
number of eligible EO~S students served, and to assist those students to achieve their 
educational objectives and goals, including, but not limited to, obtaining job skills, occupational 
certificates, or associate degrees, and transferring to four-year institutions." (Section 69640. 1) 

The community college districts (districts) are encouraged to participate in EOPS by both 
legislative intent language and state (and potentially federal) funding that is provided specifically 
for EOPS. In exchange for state funding, the district generally must meet minimum standards 
that .are specified in the test claim statutes and executive orders. 2 

· 

1 All statutory references ar~ to the California Education Code, unless otherwise specified. 
2 The regulations pied are collectively referred to as the test claim executive orders throughout 
this analysis. Note that, as discussed in the analysis below, staff finds that the EOPS Guidelines 
are not executive orders. 

I 
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EOPS provides academic and financial support to community college students whose 
educational and socioeconomic backgrounds might otherwise prevent them from successfully 
attending college. Services are specifically designed for at-risk students and their special needs. 
Counseling contacts are required and a Student Educational Plan is developed for each student to 
assist the student in achieving their indh~idual goals. Today, approximately 107,000 community 
college students are served by EOPS annually. The appropriation in the 2007-2008 state budget 
for EOPS was $106. 78 million (Prop 98 state funds - focal assistance) while the districts 
contributed $22.7 million to the program. 

At the outset, staff finds that the EOPS Guidelines are not executive orders. An executive order 
is "any order, plan, requirement, rule or regulation" issued by the Governor or any official 
serving at the pleasure of the Governor. 3 Although the EOPS Guidelines' are issued by the 
Chancellor's Office and the Chancellor serves at the pleasure of the Governor, the EOPS 
Guidelines do not contain "requirements, rules or regulations." , 

With regard to Section 69656, and Title 5 California Code of Regulations, sections 56200, 
56201, 56202, 56204, 56220, 56222, 56224, ,56226, 56252 and 56292, staff finds that these 
sections do not require districts to 'perform any activities because: 

• Section 69656 states the intent of the Legislature for the California State University 
(CSU) and the University of California (UC) to provide fee waivers for admissions 
applications for EOPS transfer students who provide waiver forms signed by a 
community college EOPS director and, by its plain language, requires no specific 
action on the part of districts or community college. 

• · 56220-56226 relate to student eligibility and responsibility and do not require districts 
to perform any activities. 

· • , 56252 is a statement of purpose for EOPS financial aid and does not require districts 
to perform any activities. 

• 56292 states that the Chancellor may adj\lst allocations to correct for an over or under 
allocation or utiliiation of EOPS funds, but does not require any district to perform 
any activities. 

Finally, the requirements of the ~emaining test claim statutes and executive orders are 
triggered by the district's decision to establish an EOPS program and to re.quest and 
accept state funding for, that program and therefore, are not state-mandated activities. 
Pursuant to Sections 69649 and 69650, the decisions to establish Extended Opportunities 
Programs or Extended Opportunities Services are discretionary decisions of the district .. 
whicj:l must be ~pproved by the Board of Governors. · Simila,rly, if the districts ,decide to, 
estabilsh !IA EOPS program, they also make a discretionary d~cision regarding whether to 
apply to the BOG for a state grant to fund all or a portion of the costs of establishing and 
operating an EOPS program. (Section 69652.) 

3 Government Code Section 17516. 

2 
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CONCLUSION 

Staff concludes that the test claim should be denied because the test claim statutes and executive 
orders do not require the community colleges to perform any state-mandated activities and thus. 
do not impose a state-mandated program on community college districts because: 

.1. The EOPS Guidelines are not executive orders. 

2. Title 5 California Code of Regulations, sections 56200, 56201, 56202, 56204, 
56220, 56222, 56224, 56226, 56540,56252 and 56292 do not require districts to 
perform any activities. 

3. The activities required by Sections 69640, 69641, 69641.5, 69643, 69648, 69649, 
69652, 69655 and 69656, as added or amended by the test claim statutes, and 
California Code of Regulations, Title 5 sections 56206, 56208, 56210, 56230, 
56232,56234,56236,56238,56254,56256,56258,56260,56262,56264,56270, 
56272, 56274, 56276, 56278, 56280, 56290, 56293, 56295, 56296, or, 56298 are 
the requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus are not state-mandated activities. 

Recommendation 

Staff recommends that the Commission adopt this staff analysis to deny the test claim. 

3 
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STAFF ANALYSIS 

Claimant 

West Kem Community College District 

Chronology 

06/13/03 

06/27/03 

07/25/03 

07/29/03 

08/21103 

08/28/03 

09111/03 

09/17/03 

11/07/03 

02/09/04 

03/04/04 

03/11/04 

04/23/04 

06109104 

07/06/04 

01/08/07 

05/15/08 

05/12/09 

West Kem Community CollegeDistrict filed test claim with the Commissi6n on 
State Mandates ("Commission")4 

Commission staff issued completeness review letter and requested comments 
from state agencies 

Department of Finance (DOF) requested a 45-day extension for filing comments 

The Commission granted DOF's request for an extension to September 8, 2003 to 
file comments on test claim 

California CommunitY Colleges (CCC) requested an extension to October 11, 
2003 to file comments 

The Commission granted CCC's request for an extension to October 11, 2003 to 
file comments on test claim 

DOF requested an extension for an additional 30-day to file comments 

The Commission granted DOF an extension to October 13, 2003 to file comments 
ontest claim 

The Commission extended the due date for state agencies to file comments on test 
claim to February 7, 2004 

DOF submitted comments on the test claim 

. Clainiant submitted a response to DOF's comments on the test claim 

CCC submitted comments on the test claim 

Claimant submitted a response to CCC's comments on the test claim 

DOF submitted comments on the claimant's response 

Claimant submitted a response to DOF's June 9, 2003 comments on claimant's 
response 

Claimant submitted a supplement to the test claim filing (i.e. the history of Title 5, 
CCR sections at issue in the test claim) 

Claimant submitted a supplement to the test claim filing (i.e. the list of registers 
and relevant section numbers) 

Commission issued draft staff analysis 

4 Based on the filing date of June 13, 2003, the potential period of reimbursement for this test 

claim begins on July 1, 2001. 
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Background 

This test claim addresses the Community College Extended Opportunity Programs and Services 
program (EOPS). ' · 

In 1969, SB 164 added Article 8 to the Education Code establishiilg EOPS.5 Articl~ 8 contains 
all of the code sections pied in this test claim. The intent of the Legislature in establishing EOPS 
was to "encourage local community colleges to establish and implement programs to identify 
those students affected by language, social, and economic handicaps, to increase the number of · · 
eligible EOPS students served, and to assist those students to achieve their educational objectives 
and goals, including, but not limited, to, obtaining job skills, occupational certificates, or 
associate degrees, and transferring to four-year institutions." (Section 69640.) 

The community college districts (districts) are encouraged to participate in EOPS by both 
legislative intent language and state (and potentiii!Iy federal) funding that is provided specifically 
for EOPS. In exchange for state funding, the district gerierally must meet minimum standards 
that are specified in the test claim statutes and executive orders. 6 

· 

BOPS provides academic and financial support to' community college students whose 
educational and socioeconomic backgrounds might otherwise prevent them from successfully 

·attending college .. Services are specifically designed for at-risk .students and their special needs. 
Counseling contacts are required and a Student Educational Plan is developed for each student to 
assist the student in achieving their individual goals. Today, approximately 107,000 community 
college students are served by EOPS annually. The appropriation in the 2007-2008 state budget 
for EOPS was $106.78 million (Prop 98 state funds - local assistance) while the districts 
contributed $22. 7 million to the program. · 

Importantly, as is reflected throughout the statutory and regulatory framework, the Legislature 
stated its intent that EOPS not be viewed as the only means of providing services to 
nontraditional and disadvantaged students or of meeting student and employee affirmative action 
objectives. (See section 69640.) Rather, EOPS is intended as a supplement to the other 
programs and services available to community college students. 

To be eligible for EOPS a student must: 

( 1) Be a resident of California 

(2) Be enrolled full-time when accepted into the EOPS program (the EOPS director 
may authorize up to 10% of EOPS students accepted to be enrolled for 9 units). 

(3) Not have completed more than 70 units of degree applicable credit coursework in 
any combination of post-secondary higher education institutions. 

(4) Qualify to receive a Board of Governors (BOG) Grant.7 

' Statutes 1969, Chapter 1579. 
6 

The regulations pied are collectively referred to as the test claim executive orders throughout 
this analysis. Note that, as discussed in the analysis below, staff finds that the BOPS Guidelines 
are not executive orders. 
7 

A BOG Grant is a community college fee waiver provided to California residents who either: 

5 
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The Role of the Board of Governors of the California Community Colleges 

·The BOG is required to consider adopting regulations which include all of the following 
objectives: 

(a) · That the EOPS provided by a community college shall include, but not be limited 
to, staff qualified to counsel all EOPS students regarding their individual 
educational objectives and the specific academic or vocational training program 
necessary to achieve those objectives, and that each EOPS student receives that 
counseling upon his or her initial enrollment in the community college, and at 
least every six months thereafter. 

(b) That in assisting all EOPS students to identify their educational objectives, the 
. EOPS provided by a community college identifies those students who want to 

transfer to a four-year institution, and those who have the potential to transfer 
successfully, and that the EOPS director at each community college disseminates 
the names and addresses of these potential transfer students to admissions staff at 
public universities throughout the state at least once a year. 

(c) That the EOPS director at each community college shall work with other 
community college staff to encourage all interested EOPS students to enroll in 
existing community college classes designed to develop skills necessary for 
successful study at a university, including, but not limited to, time mariagerilent, 
research and study skills, classroom note-taking skills, and writing skills; and that 
these classes be developed if they are not already established. (Section 69641.5.) 

The BOG 1s required to adopt rules and regulations necessary to implement Education Code 
Chapter 2, Article 8, including rules and regUlations which do all of the following: 

(a) Prescribe the procedure by which a district shall identify a student eligible for 
EOPS on the basis of the student's language, social, or economic disadvantages. 

(b) Establish minimum standards for the establishment and conduct ofEOPS. The 
standards may include, but shall not be limited to, guidelines for all of the 
following: 

(1) The provision of staffing and program management. 

(2) The establishment of a documentation and data collection system. 

(3) The establishment of an EOPS advisory committee. 

A. Are recipients or dependants ofrecipients of: TANF/Ca!WORK.s; SSI/SSP 
(Supplemental Security Income/State Supplemental Program); General 
Assistance, the Congressional Medal of Honor or who have certification from the 
California Department of Veterans Affairs or are a dependant of a victim of the 
September 11, 2001 terrorist attack; or, 

B. Have an income (or are a dependant.of someone with an income) at or belo\1\1 
150% of the federal poverty guidelines, ($15,600 for a family of one for 
2009/2010). 
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(c) 

(d) 

(4) 

(5) 

The provision of recruitment and outreach services. 

The provision of cognitive and noncognitive assessment, advising, 
and orientation services. 

(6) The provision of college registration. 

(7) The provision of basic skills instruction, seminars, and. tutorial 
assistance. ·· 

(8) The provision of c:Ounsding and retention services. · 

(9) The provision of transfer services. 

( l 0) The provision of direct aid. 

( 11) The establishment of objectives to acliieve the gorus specified in 
Section 69640, and objectives to be applied in implementing 
EOPS. 

Subject to approval of the Chancellor, establish procedures for the review and 
evaluation of the districts' EOPS. 

Require the submission of the reports by districts that will permit'the evaluation of 
the program and services offered. (Section 69648.) · 

The BOG is also required to determine the elements of a statewide database for EOPS, pursuant 
. to Section 69648, which shall be used for periodic evaluation of the programs and services. The 

data base shall include all information necessary to demonstrate the statewide progress towards 
achieving the program goals identified in Section 69640, and program objectives adopted 
pursuantto Section 69648 including, but not limited to, all of the following: 

(I) . The annual number ofEOPS students and non-BOPS students who complete 
degree or certificate programs, transfer programs, or other programs, as 
determined by state and local matriculation policies. 

(2) The annual number ofEOPS and non-BOPS students who transfer to institutions 
which award the baccalaureate degree. In implementing this paragraph, the BOG 
shall work in cooperation with the California Postsecondary Education 
Commission; the President of the University of California, the Chancellor of the 
California State University, and the Association oflndependent Colleges and 
Universities to establish methods for obtaining the necessary ·data. 

(3) The annual number ofEOPS and non-BOPS students completing occupational 
programs who find career employment. In implementing this paragraph, the board 
of governors shall integrate the data collection with existing data collection 
requirements pertaining to vocational education. 

Since January 1987, the BOG has been required to annually report to the Legislature regarding 
the number of students served by community college EOPS and the number of BOPS students 
who achieve their educational objectives. [Section 69655 (b).] · 

State Funding of BOPS 

The BOG is required to review the need for state funds for state financial aid programs, 
including BOPS, and to include an estimate of such need in its budget for each year. (Section 

7 
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69654.) The BOG may use up to one.percent of the funds appropriated for the EOPS program by A 
the annual Budget Act to monitor program activities and to conduct the evaluation ofEOPS W 
offered by districts. (69648.5.) .As mentioned above, for budget year 2007-2008, the state 
provided $106. 78 million to community college EOPS programs while the districts contributed a 
combined $22.7 million to their own EOPS programs. 

Claimant's Position 

Claimant alleges reimbursable state-mandated costs for districts to "provide certified directors, 
instructors and counselors; to provide coun§elors for students; to comply with new minimum 
standards; petition for waivers of minimum standards and staffing requirements; to enter into 
Student Educational Plans and mutual responsibility contracts; verify student eligibility and 
compliance; arid utilize specific accounting standards and procedures in order to implement the 
EOPS program."8 

. 

Claimant maintains that even ifthe EOPS was originally an optional program, beginning with 
the 1987-1988 academic year Title 5 California Code of Regulations, section 56210 required 
each college to maintain EOPS programs at a minimuril. level.9 Claimant states that therefore, 
the provisions of Government Code section 17565 apply in this case. Government Code section 
17565 provides that ifa school district, at its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the district for those costs incurred 
after the operative date of the mandate. In further clarification of this issue, claimant states that 
this is more.than maintenance of effort and that colleges may not discontinue the prograni. 10 

Claimant focuses on the "shall maintain" language ofTitle 5 Cillifornia Code of Regulations, 
section·56210 in finding a mandate. · 

Claimant also argues that districts are practically compelled to provide EOPS because "in order 
to receive state funding, the program shall meet the minimum standards established pursuant to 
subdivision (b) of section 69648."11 Claimant cites to the Sacramento II and Kern cases to · 
support its practical compulsion arguments. 12 

. 

Department of Finance's Position 

DOF belie~es that a district's participation in EOPS is the result of a discretionary action taken 
by the governing board of the district and that therefore the state laws and regulations at issue in 
this test claim do not impose state~mandated reimbursable activities. 13 Moreover, DOF asserts, · 
"the choice of a district to participate in this discretionary program remains discretionary as the 
program's internal requirements change, because the authority to establish a.program in statute 

8 Test Cl1llm, p. 2. 
9 Claimant's March 4, 2004 response to DOF's comments on the test claim, p. 2. 

1° Claimant's July 6, 2004·response to DOF's response dated June 9, 2004, pp. 2-3. 

11 Claimant's March 4, 2004 response to DOF's.comments on the:test claim, supra, pp. 2-3. 

12 Id., p. 3-6, citing City of Sacramento v. State of California (1990) 50 Cal. 3rd 51 ~Sacramento 
JI) and Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4 727 (Kern). 
13 DOF, comments on.test claim dated February 9, 2004, p. L 
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has remained unchanged over time. The claimant therefore could withdraw from the program 
and not be subject to any altered requirements .... " 14 DOF also emphasizes that "funding is 
specifically provided in the annual budget for districts who apply for funding, which then 
triggers the requirements of the program" and that "activities related to the requirements ?fthe 
voluntary program have a specific fund source dedicated to offset district costs." 15 DOF cites to 
the plain language of sections 69640, 69649 which use the terms "encourage" and "may" 
regarding a district's establishment of an EOPS program. DOF also cites to sections 69652 and 
69653 which DOF says "establish mechanisms that authorize district to apply to the [BOG] for 
funding, rather than requiring them to do so .... " DOF also notes that if the BOG denied a 
district's request to establish an EOPS program, a district would have no legal obligation to 

16 . 
operate a program. 

In support of its argument that the test claim statutes and executive orders do not impose a 
reimbursable mandate, DOF cites to Kern in which DOF says ''the court found that if a school 
district elects to participate in any underlying voluntary education-related funded program, the 
obligation to comply with the requirements related to that program does not constitute a 
reimbursable state mandate." 17 With regard to Title 5 California Code of Regulations, section 
56210, DOF argues that it "applies only to those colleges choosing to operate a program" and 
"nothing prevents a district from discontinuing its program and its associated maintenance of 
effort requirement." 18 

. · · . 

California Community Colleges Position 

CCC states that there are no state-mandated costs because EOPS is voluntary and not 
compulsory. 19 Specifically, CCC points outthat section 69640 states legislative intent ''to. 
encourage local community college districts to establish and implement programs . . : . " 
Additionally, CCC cites to sections 69649 and·64650 regarding the establishment of Extended 
Opportunities Programs (EOP) and Extended Opportunities Services (EOS) which both state, in 
pertinent part that "[t]he governing board of a community college district may, with approval of 
the [BOG] establish .... " Finally, CCC quotes section 69652 and 69653 regarding state funding 
for EOPS which state that a district" .. . may apply to the [BOG] for an allowance to meet all or a 
portion of the cost of establishing and operating [EOPS] authorized by the article" and that 
"applications shall be subject to approval of the board." 

According to CCC's analysis, "nothing in the law requires districts to have BOPS; indeed 
approval of the (BOG] is necessary to establish such a prograrn.''20 Additionally, CCC adds, 
"nor does the law rrovide that the entire cost of establishing and operating EOPS will be 

14 Ibid. 

"DOF, comments on test claim, supra, page 1. 
16 DOF, comments on test claim, supra, page 2. 
17 DOF, comments on test claim, supra, page 3, citing to Kern, supra, 30 Cal.4th 727. 
11 DOF's June 9, 2004 comments on claimant's response dated April 23, 2004, page 1. 
19 CCC, Chancellor's Office, comments on test claim, supra, page 2. 
2° CCC, Chancellor's Office, comments on test claim, supra, page 2. 
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covered, ifthe district has secured the required approval." CCC also argues that the districts are A 
not legally or practically compelled to establish and operate BOPS program and cites to the Kern W 
case to support this argument.21 Specifically, CCC states: · . . · 

[t]here are no fines or penalties or other forms of compulsion if a district does not 
chose to voluntarily establish EOPS and receive state funding for the programs 
and services. If a District chooses to receive BOPS funding, compliance with the 
EOPS statutes and regulations merely amounts to "the cost of compliance with 
conditions of participation in these funded programs".22 

CCC argues that even where districts had EOPS programs in place prior to various 
changes in statute, there are no state-mandated costs.23 In support of this argument CCC 
cites a portion of the Kern decision which says in pertinent part:" .... [t]he circumstance 
that the Legislature has determined that the requirements of an ongoing elective program 
should be modified does not render a local entity's decision whether to continue its 
participation any less voluntary."24 · 

Discussion 

The courts have found that article XIII B, section 6, of the California Constitution recognizes the 
state constitutional restrictions on the powers of local government to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 

. impose."25 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to. engage in an activity or 
task.26 In addition, the required activity or task.mu8t be new, constituting a "new profam," or it 
must create a "higher level of service" over the previously required level of service. 2 

The courts have defineda "program" subject to article XIII B, section 6, of the California 
Constitution, as: one that carries out the govertun:ental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generaliy to all residents and entities in the state.28 To determine ifthe 

21 Ibid, citing to Department of Finance v. Commission on State Mandates [Kern High School 
District, et. Al., Real Parti~s in Interest] (Kern) (2003) 30 Cal.4th 727, 730. 
22 Ibid. 
23 CCC, Chancellor's Office, comments on test claim dated March 11, 2004, page 3. 
24 Id, page 4, citing to Kern, supra, 30 Cal.4th 727, 753-754. 
25 County of San Diego v. State of California (1997) 15 Ca.I.4th 68, 81. 

26 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
27 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3'd 
830, 835 (Lucia Mar). 

28 San Diego Unified School Dist., supra.. 33 Cal.4th 859, 874-875 (reaffirming the test set out in e 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
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program is new or imposes a higher level of service, the test claim statutes and executi_ve orders 
must be compared with the legal requirements in effect immediately before the enactment.29 A 
"higher level of service" occurs when the new "requirements were intended to provide an 
enhanced service to the public."3° Finally, the newly re_quired activity or increased level of 
service must impose costs mandated by the state.31 

· 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.32 In making its 
decisions; the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "33 

The analysis addresses the following issue: do the test claim statutes and executive orders require 
community colleges to perform state-mandated activities? 

Issue: Do Education Code Sections 69640, 69641, 69641.5, 69643, 69648, 69649, 
69652, 69655 and 69656, as added or amended by the test claim statutes, 
California Code of Regulations, Title 5 sections 56200, 56201, 56202, 56204, 
56206,56208,56210,56220,56222,56224,56226,56230,56232,56234,56236, 
56238,56240,56252,56254,56256,56258,56260,56262,56264,56270,56272, 
56274,56276,56278,56280,56290,56292,56293,56295,56296,or,56298,or 
the EOPS Implementing Guidelines published by the Chancellor of the -
California Community Colleges in January 2002 require community colleges 
to perform state-mandated activities? 

_Claimant alleges reimbursable state-mandated costs for districts to-"provide certified directors, 
instructors and counselors; to provide counselors for students; to comply with new minimum 
standards; petition for waivers of minimum standards an_d staffing requirements; to enter into 
Student Educational Plans and mutual responsibility contracts; verify student eligibility and 
compliance; and utilize specific acc9unting standards and procedures in order to implement the 
EOPS program."34 ; - _ 

- - -

Claimant also argues that districts are practically compelled to provide EOPS because "in order 
to receive state funding, the program shall meet the minimum standards established pursuant to 

29 
San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
30 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
31 

County oi Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
32 

Kinlaw v. State o/California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
1755 I and I 7552. 
33 

County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817._ · 
1~ Test Claim, p. 2. 
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subdivision (b) of section 69648. "35 Claimant cites to the Sacramento II and Kern cases to 
support its practical compulsion arguments.36 · 

Staff finds that the test claim statutes and executive orders do not require the community colleges 
to perform any state-mandated activities because: · 

1. The EOPS Guidelines are not executive orders. 

2. .Title 5 California Code of Regulations, sections 56200, 56201, 56202, 56204, 
56220, 56222, 56224, 56226, 56540, 56252 and 56292 do not require districts to 
perform any activities. 

3. The activities required by Sections 69640, 69641, 69641.5', 69643, 69648, 69649, 
69652, 69655 and 69656, as added or amended by the test claim statutes,. and 
California Code of Regulations, Title 5 sections 56206; 56208, 56210, 56230, 
56232,56234,56236,56238,56254,56256,56258,56260,56262,56264,56270, 
56272, 56274, 56276, 56278, 56280, 56290, 56293, 56295, 56296, or, 56298 are 
the requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus are not state-mandated activities. 

A. The EOPS·Guidelines are Not Executive Orders 

At the outset, stafffi~ds that the EOPS Guidelines are not executive orders. An executive order 
is "any order, plan, requirement, rule or regulation" issued by the Governor or any official 
serving at the pleasure of the Govemor.37 Although the EOPS Guidelines are issued by the 
Chancellor's Office and the Chancellor serves at the pleasure of the Governor, they do not A. 
contain "requirements, rules or regulations." Because the· EOPS Guidelines do not require. W 
community colleges to do anything, they are not executive orders. The EOPS Guidelines are 
merely the Chancellor's Offices'· interpretation ofthe regulations that are the subject of this test 
claim. The EOPS Guidelines specifically state that they "are not regulations" and that "college 
staff are encouraged to utilize the guidelines· in the administration of EOPS program activities: 38 

Moreover, the Guidelines do not add additional requirements above what is already required by 
the statutes and regulations pied in this test claim. The California Supreme Court has 
acknowledged that although the interpretation of regulations is a question of law, it "will give 
great weight to an administrative agency's interpretation of its owri regulations and the statutes 

35 Claimant's March 4, 2004 response to DOF's comments on the test claim, supra, pp. 2-3. 
36 Id., p. 3~6, citing City of Sacramento v. State of California (1990) 50 Cal. 3rd 51 (Sacramento 
II) and Department of Finance v. Commission on State; Mandates (2003) 30 Cal. 4th 727 (Kern). 

37 Government Code Section 17516. 
38 EOPS Implementing Guidelines for Title 5 Regulations, p. ii.· Note that staff acknowled~es 
that the EOPS Guidelines also say " .. .it is the responsibility of individual colleges to establish 
local programs, policies and procedures in accordance with the require"!ents ofthes.e policie~ 
and other relevant statutes and state regulations." (Emphasis added.) This language lS confusing A. 
since it appears in a technical assistance/guidance document arid all other language in the W' · 
document is permissive. 
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e. under which it operates."39 Therefore, although this document is not an executive order, it is still 
valuable as an interp!etation of the regulations issued by the Chancellor's Office. 

· B. Section 69656 and Title 5 California Code of Regulations, sections 56200, 56201, 56202. 
56204. 56220. 56222, 56224, 56226, 56540, 56252 and 56292 Do Not Require Districts 
to Perform Any Activities 

Section 69656 states the intent of the Legislature for the California State University (CSU) and 
the University of California {UC) to provide fee waivers for admissions applications for EOPS 
transfer students who provide waiver forms signed by a community college EOPS director. 
Section 69656, by its plain language, requires no specific action on the part of districts or 
community college. 

With regard to Title 5 California Code of Regulations, sections 56200, 56201, 56202, 56204, 
56220, 56222, 56224, 56226, 56252and 56292, staff finds that these sections do not require 
districts to perform any activities because: 

• 56200-56204 are general provisions and definitions not requiring districts to perform 
any activities. 

• 56220-56226 relate to student eligibility and responsibility and do not require districts 
to perform any activities. ' . 

• 56252 is a statement of purpose for EOPS financial aid and does not require districts 
to perform any activities. · 

• 56~92 states that the Chancellor may adjust allocations to correct for an over or under 
allocation or utilization of BOPS funds, but does not require any district to perform 
any activities. 

C. The Activities Required By the Test Claim Statutes and Remaining Test Claim 
Regulations are Requirements of an Ongoing Elective Program Which the DiStricts 
Participate in on a Voluntary Basis and are Not State-Mandated Activities 

The decision to establish EOP or BOS is a discretionary decision of the district which must be 
approved by the BOG. There is no requirement in law for establishment ofEOPS programs. 
Section 69649 states: 

(a) [t]he governing board of a community college district may, with the approval 
of the board, establish an EOP. Except as provided in subdivision (b), in order to 
be eligible to receive state funding, the program shall meet the minimum 
standards established pursuant to subdivision (b) of Section 69648. 

(b) The board of governors may waive any or ~l of the minimum standards 
established pursuant to subdivision (b) of Section 69648 ifthe board of governors 
determines that unusual circumstances which merit a waiver exist. (Emphasis 
added.) 

Likewise section 69650 provides: 

e 39 Robinson v. Fair Employment & Housing Com. (l 992) 2 Cal.4th 226, 235. 
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The governing board ofa community college district may, with the approval of 
the board, establish EOS. Such services may include, but need not be limited to: 

(a) Loans or gi:ants to meet living costs or a portion thereof. 

(b) Loans or grants to meet the cost of student fees. 

(c} Loans or grants to meet cost of transportation between home and college. 

( d) The provision of scholarships. 

(e) Work-experience programs. 

(f) Job placement programs. (Emphasis added.) 

Similarly, if the districts decide to establish an EOPS program, they may also apply to the 
BOG for a state grant to fund all or a portion of the costs of establishing and operating an 
EOPS program. (Section 69652.) Section 69652 provides: 

The governing board of a community college district may apply to the board for 
an allowance to meet all or a portion of the cost of establishing and operating 
EOPS. The application must contain a detailed plan for use of the allowance and 
be submitted in accordance with rules and regulations adopted by the BOG. 

The use of funds provided by the state for EOPS is restricted as follows: 

The governing board of a community college district shall not use any funds 
received from the state for the operation and administration of [EOPS] to supplant 
district resources, programs, or services authorized by Section 69649 and 69650. 
The governing board may use those funds to meet the matching reqilirements to 
receive federal funds, or funds granted by nonprofit foundations, designated for 
the same purposes, for EOPS, as defined by Section 69641. (Section 69651.) 

( 1) Activities Reguiied of Districts as" a Condition of State Funding 

If a district exercises its discretion to establish EOP and/or EOS and applies for state funding for 
its EOPS program, those decisions trigger a number of administrative, educational, counseling, 
accounting and reporting activities. These activities are listed below: 

• Supplement to regular educational programs: A district must supplement the regular 
educational programs of the district to encourage the enrollment of students handicapped 
by language, social, and economic disadvantages, and to' facilitate the Successful 
completion of their educational goals and objectives. (Section 69641.). 

• Certified directors and instructors and .board approval of counselors and support 
staff: BOPS.shall be provided by certificated directors and instructors, as well as by 
coilii.selors and other support staff approved by the govefuing board of the cominunity · 
college district. (Section 69641.) · · ·' 

• EOPS information: The Chancellor shall require districts receiving EOPS funds to 
identify students served and the level and type of programs and services each student 
received. (Tit. 5 CCR § 56206.) 

• Advisory committee: Each EOPS program shall have an Advisory Committee appointed 
by the president of the college upon recommendation of the EOPS Director. The 
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committee shall consist of no fewer members than the local Board of Trustees. Members 
serve without compensation but may be reimbursed for necessary expenses incurred in 
performing their duties. (Tit. 5 CCR § 56208.) 

• Same dollar level of services: The college shall maintain the same. dollar level of 
services supported with non-EOPS funds as the average reported in its final buq.get report 
in the previous three academic years. At minimum, this amount shall equal the three 
year average or 15% of the average EOPS allocation to that college for the same three 
base years, whichever is greater. The Chancellor may approve reductions in the required· 
amount if enrollments in the EOPS program decline. (Tit. 5 CCR§ 56210.) 

• Full-time EOPS director: Each college receiving EOPS funds shall employ ~full-time 
EOPS director. Colleges having less than full-time EOPS director positions may 
continue such position upon approval by the Chancellor who shall consider the number 
of students served, size of the EOPS staff and budget and the scope and level of services · 
offered when approving requests for less than full-time EOPS director positions. (Tit. 5 
CCR § 56230.) 

• Outreach, orientation, and registration services: Each college receiving EOPS funds 
shall provide access to services to identify EOPS eligible students and facilitate their 
enrollment in the college. Access services shall includ~ at minimum: 

(a) Outreach and recruitment to increase the number of potential EOPS eligible 
students who enroll at the college. 

(b) Orientation to familiari:ie EOPS eligible students ~th: the location and 
function of college and EOPS programs and services; the college catalog, 
application, and registration process, with emphasis on academic and 
grading standards, college terminology, (e.g., grade points, units) course 
add and drop procedures; and transfer procedures to four-year institutions. 

(c) Registration assistance for priority enrollment pursuant to Title 5 California 
Code of Regulations section 58108. (Tit. 5 CCR§ 56232.) 

• Assessments: Each college receiving EOPS funds shall assess BOPS eligible students 
using instruments and methods which the college president certifies are reliable, valid, 
and appropriate for the students being assessed· aild for the purpose of the assessment 
All assessment results which make use of standardized scoring shall be explained and 
interpreted to EOPS students by counselors trained in the use and meaning of such 
assessments. Assessments shall, at minimum include: 

(a) Course and placement tests in reading, comprehension, vocabulary, writing, 
and computations. · 

(b) Diagnostic tests to determine the specific academic skill deficiencies in 
areas in which placementtests indicate that the student has a low 
probability of success in degree applicable courses as defined by college 
policies. 

(c) Study skill assessment which determines how well the student is able to 
take lecture notes, outline written material, use library services, and use 
effective study techniques. ' 
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(d) Support service assessment which determines what services the student may 
need to attend regularly and participate in campus life (such as the need for 
financial aid, child care, part-time employment, or extra-curricular 
pursuits).· 

(e) Assessment instruments that are not culturally or linguistically biased. 
(Tit. 5 CCR 56234.) 

• Counseling and Advisement: Each college receiving BOPS funds shall provide 
counseling and advisement to BOPS-eligible students of at least three contact sessions per 
term for each student as follows: 

(a) A contact session which combines interview and interpretation of 
assessment results to prepare a student educational plan and a mutual 
responsibility contract specifying what programs and services the student 
shall receive and what the student is expected to accomplish. 

(b) An in-term contact session to ensure the student is succeeding adequately, 
that the programs and services are being provided effectively, and to plan 
changes as soon as may be needed to enhance student success. 

( c) A term-end or·program exit contact session to alisess the success of students 
in reaching the objectives of that term, the success of the programs and 
services provided in meeting student needs, and to assist students to prepare 
for the next term of classes, or to make future plans if students are leaving 
the EOPS program or the college. (Tit. 5 CCR § 56236.) 

• Basic skills instruction and tutoring services: Colleges receiving BOPS funds shall 
provide basic skills instruction and tutoring services to BOPS eligible students who, on 
the basis of assessments and counseling, need such services to succeed in reaching their 
educational goals. (Tit. 5 CCR § 56238.) 

• Transfer and career employment services: Colleges receiv~ng BOPS funds shall 
provide assistance to EOPS eligible students to transfer to four-year institutions and/or to 
find career employment in their field oftra.fuing. Appropriate colleges and BOPS staff 
shall attempt to articulate coursework and support services needed by BOPS students 
with four-year institutional staff, particularly four-year institutional staff who are 
responsible for programs and services that are similar to BOPS. (Tit. 5 CCR § 56240.) 

• EOPS grants and workstudy awards: EOPS grants are required to be distributed to 
each student equally among terms in the college academic year. The provision of grants 
and workstudy awards is at the discretion of the colleges so long !iS workstudy awards do 
not exceed $1,800 per academic year and EOPS grants do not exceed $900 per academic 
year. However; the amount of the combined BOPS grant and· workstudy award is limited 
to a maximum of$1,800 or the student's unmet need, whichever is less. (Tit. 5 CCR§ 
56254.) 

· • Award procedures: 

(a) Financial aid offices shall award and disburse BOPS grant and workstudy 
fun& a."ccordirig to college procedures upon the authorization of the BOPS 

office. 
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(b) EOPS office shall authorize EOPS grant and workstudy awards.such that: 

(1) Awards are distributed as evenly as possible between dependant 
and independent students. 

(2) Priority in awards is given to dependant or independent students 
having the lowest family or personal incomes, respectiyely. 

(c) 'EOPS may authorize anEOPS grant to reduce packaged student 
employment awards on a case by case basis. (Tit. 5 CCR§ 56256.) 

• Emergency loans: EOPS programs may establish an emergency loan program for EOPS 
students to meet the unexpected or untimely costs for books, college supplies, 

. transportation and housing, subject to the following requirements: 

(a) Loans may not exceed $300 in a single academic year and must be repaid 
within the academic year in which the loan was made. 

· . (b) Loan funds shall be held in a separate account established by the district for 
that purpose; collected funds and interest earned shall be credited to the 
loan account and al! loan funds may be carried over fiscal years for the life 
of the loan program. 

(c) The total amount held for the loan program may not exceed three times the 
amount originally set aside to establish the program. Amounts in excess of 
this limit, or the total amount held when the program is terminated, shall be 
returned to the Chancellor. (Tit. 5 CCR§ 56258.) 

• Staff: EOPS shall be provided by a certificated director, instructors and counselors and 
other support staff employed by the governing board of the district..(Tit. 5 CCR§ 56260.) 

• Director Qualifications: The EOPS director must meet the minimwn qualifications for a 
student services administrator as specified inTitle 5 California Code of Regulations, 
section 53420 or possess a Community College Supervisor Credential. In addition, an 
EOPS director must have: · 

(a) Within the last four years, two years experience or the equivalent: 

(I) In the management or administration of educatiOnal programs, 
community organizations, government progrf!Ills, or private 
industry in which the applicant dealt predominantly with ethnic 
minorities or persons handicapped by language, social or 
economic disadvantages or, 

(2) As a community college EOPS counselor or EOPS instructor, or 
have a comparable experience working with disadvantaged 
clientele. 

(b) Two years of occupational experience in work relating to ethnic minorities or 
persons handicapped by language, social or economic disadvantages. (Tit. 5 CCR § 
56262.) 

. . 

• Counselor Qualifications: EOPS counselors are those persons designated by the 
community college to serve as certificated counselors in the EOPS program and must 
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possess the Community College Counselor Credential or a master's degree in counseling, 
rehabilitation counseling, clinical psychology, counseling psychology, guidance 
counseling, educational counseling, social work, or career development, or the 
equivalent, and: 

(1) Have completed a minimum of nine semester units of college 
course work predominantly relating to ethnic minorities or 
persons handicapped by language, social or economic 
disadvantages, or ' 

(2) Have completed six semester units or the equivalent of a college­
level counseling practicum or counseling field-work courses in a 
community college BOPS program, or in a program dealing 
predominantly with ethnic minorities or persons handicapped by 
language, social or economic disadvantages, and, 

(3) Have two years of occupational experience in work relating to 
predominantly with ethnic minorities or persons handicapped by 
language, social or economic disadvantages. 
(Tit. 5 CCR § 56264.) 

• EOPS Plan: Districts wishing to participate in BOPS shall submit for approval by the 
Chancellor a plan which conforms to the provisions of Title 5 California Code of 
Regulations, Chapter 7 for each college within the district which intends to conduct 
an BOPS program. A college plan approved by the Chancellor shall constitute a 
contract bet_ween the district which operates the college and the Chancellor. Changes 
to the program may be made only with the prior written approval of the Chancellor. 
(Tit. 5 CCR § 56270.) Each plan shall contain the following: 

(a) The fong-term goals of the BOPS program in supporting the goals of the college 
and the goals adopted forEOPS by the BOG. · · 

(b) The objectives of the BOPS program to be attained in the fiscal year for which 
BOPS funds are allocated. 

(c) The activities to be undertaken to achieve the objectives, including how the 
college plans to meet the program standards, BOPS financial aid standards and the 
staffing standRrds imposed by Title 5 California Code of Regulations, Chapter 7. 

(d) An operating budget which indicates the planned expenditures of BOPS funds, 
and other district funds to be used to finance BOPS activities. 

( e) The number of students to be served. 

(f) An evaluation of the results achieved in the prior year of funding. 
(Tit. 5 CCR § 56272.) 

• EOPS Plan Deadlines and Procedures: 

(a) The Chancellor's Office shall annually set a final date for submission ofEOPS 
plans and provide at least 90-days notice of that date. Applications and plans 
received after that date shall be returned to the district without evaluation or 
consideration. (Tit. 5 CCR § 56274.) Plans and requests for funding that are 
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(b) 

(c) 

submitted on time shall be reviewed, evaluated. Requests for funding shall be 
approved in whole or in part. (Tit. 5 CCR § 56276.) 

Each college having an approved plan shall participate annually in an evaluation 
of the effectiveness of the program which shall be conducted by the Chancellor. 
The annual evaluation may include on-site operational reviews, audits, and 
measurements of student success in achieving their educational objectives. 
(Tit. 5 CCR§ 56278.) 

Each plan shall incorporate the priorities in Title 5 California Code of 
Regulations, section 56280 in the order presented when serving eligible EOPS 
students: 

(2) 

Priority in outreach and recruitment services shall be directed 
towards correcting the greatest ilnderrepresentation among 
students·served .. Additional priority among underrepresented 
students shall be given to serving individuals who are the first in 
their family to attend college. 

Priority in serving students enrolled at the college shall be: 

a. Serving continuing EOPS students with the lowest income. 

b, Serving continuing EOPS students with the lowest income 
who liave transferred from another community college EOPS 
program. 

c. SerV'ing first-time EOPS students with the lowest income. 
(T!t. 5 CCR § 56280.) 

• Funding and Expenditures: 

(a) . Districts shall maintfiln separate accounts for monies provided for, and expended, 
in, support ofEOPS activities by specific line item. (Tit. 5 CCR§ 56290.) 

(b) Districts shall insure that colleges under their jurisdiction conducting EOPS 
programs provide the same programs and services it offers to all 6f its credit 
enrolled students to EOPS students. The district shall fund the cost of such 
programs and services from resources available to it, except EOPS funds, at a rate . 
per E.OPS student that is at least equal to the average cost per student served 
(including EOPS students) in these programs and services. (Tit. 5 CCR§ 56293.) 

( c) · Districts accepting EOPS funds will be required to pay the 100% of the salary of 
the EOPS director. (Tit. 5 CCR§ 56293.) 

(d) Colleges shall expend EOPS funds only for programs and services that aie over, 
above, and in .addition to the costs which are the district's responsibility as · 
defined in Title 5 California Code of Regulations, section 56293 (i.e. 
supplemental costs). (Tit. 5 CCR§ 56294.) 

(e) Colleges may expend EOPS funds to meet the supplemental costs as defined in 
section 56294 for personnel and other expenses approved in the EOPS annual 

· plan. Expenditures for other expenses in object categories 4000-6000 (except for 
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EOPS financial aid) in the Budget arid Accounting Manual shall not exceed I 0% 
of the EOPS allocation or $50,000, whichever is less. (Tit. 5 CCR § 56295.) 

(f) Requests to purchase computer hardware and/or software shall be approved by the 
district superintendant/president prior to transmittal for approval by the 
Chancellor. (Tit. 5 CCR§ 56295.) 

(g) EOPS funds shall not be expended for the following: 

1. College administrative support costs (e.g. staff of business office, 
bookstore, reproduction, staff at the dean salary level and above). 

2. Indirect costs (e.g. heat, lights, power, janitorial service). 

3 .. Costs offurtrihire (chairs, desks coat hangers, etc.). (Tit. 5 CCR§ 
'56296.) 

(h) In each fiscal year the colleges shall expend for EOPS grants and work-study, an 
amount equal to that expended in the prior fiscal year, unless waived by the 
chancellor for the following reasons: 

(2) 

1. To establish a book service program. 

2. The college allocation was corrected pursuant to section 56292. 

3 .. To meet the requirements of Article 3 (i.e. Program Standards). 
(Tit. 5 CCR§ 56298.) 

Community College Districts are Not Legally Compelled to Establish and 
Maintain an EOPS Program 

Staff finds that the requirement to perform the above outlin~d actjyities is triggered by the 
claimant's voluntary participation in the underlying EOPS program and acceptance of state 
funding for that program and that therefore, none of the required· activities are state-mandated. 

Claimant maintains that even ifthe EOPS was originally an optional program, beginning with 
the 1987-1988 academic year Title 5 California Code of Regulations, section 56210 required 
each college to maintain EOPS programs at a minimum levei.4° Claimant states that therefore, 
the provision$ of Government Code section 17565 apply in this case. ·Government Code section 
17565 provides that if a school district, at its option, has been incurring costs. which are 
subsequently mandated by the state, the state Shall reimburse the district for those· costs incurred 
after the operative date of the mandate. In further clarification Of this issue, claimant states that 
this is· more than a maintenance of effort and that colleges may not discontinue th.e program. 

41 

Title 5 California Code of Regulations section S6210 provides: · 

Beginning with the 1987-88 academic ye~ and every year .thereafter, th~ college 
shall maintain the same .dollar level of services supported with non-EOPS funds 
as the average' reported in its final budget report ip the previous three academic 
years. At minimum, this amount shal~ equa,l the three year average or 15% of the 
average EOPS allocation to that college for the Sl\ffie three base years, whichever 

4° Claimant's March 4, 2004 response to DOF's comments on the test Claim, p. 2'. 

41 Claimant's July 6, 2004 response to DOF's response dated June 9, 2004, pp. 2-3. 
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is greater. The Chancellor may approve reductions in the required amount if 
enrollments in the EOPS program decline. 

Claimant focuses on the "shall maintain" language of Title 5 California Code of Regulations, 
section 5621 O in finding a state mandate prohibiting the discontinuance the EOPS program. 

When determining what a statute re~uires the Commission must look at the whole act.42 Its 
words must be construed in context, 3 so as to make sense of the entire stli.tutory scheme.44 Here, 
though it is true that section 56210 says "the college shall maintain," this language must be read 
within the context of the whole statutory and regulatory scheme. ·As discussed above; the 
decision to establish an EOPS program and request funding for that program is a discretionary 
decision of the district which must be approved that the BOG.45 The statutory scheme makes 
clear that compliance the requirements of the test claim statutes and regulations is a condition for 
receiving funding for the EOPS program. There is no penalty for refusal to comply with the 
statutory and regulatory provisions other than a Joss ofEOPS funding from the state. · 

In 2003, the California Supreme Court decided the Kern High School Dist. case and Considered 
the meaning of the term "state mandate" as it appears in article XIII B, section 6 of the California 
Constitution. The school district claimants in Kern participated in various funded programs each 
of which required the use of school site councils and other advisory committees. The claimants 
sought reimbursement for the costs from subsequent statutes which required that such councils 
and committees provide public notice of meetings, and post agendas for those meetings.46 

When analyzing the term "state mandate," the court reviewed the ballot materials for article 
XIII B, which provided' that "a state mandate comprises something that a local government entity 
is required or forced to do."47 The ballot summary by the Legislative Analyst further defined 
"state mandates" as "requirements imposed on local governments by legislation or executive 
orders." 48 The court also reviewed and affirmed the holding of City of Mercea'9, determining 
that, when analyzing state-mandate daims, the underlying program must be reviewed to 
determine ifothe claimant's participation in the underlying program is voluntary or legally· 
compelled. The court stated the following: . . . .~ . 

42 People v. Hammer (2003) 30 Cal. 4th 756; Briggs v. Eden Council for Hope & Opfortunity 
( 1999) 19 Ca. 4th 1106; Teresa J v. Superior Court (3d Dist. 2002) 102 Cal. App. 4 366. 
43 

People v. Thomas (I 992) 4 Cal. 4th 59; Seidler v. Municipal Court (2d Dist.1993) 12 Cal. App. 
4th 1229 .. 
44 

Flannery v. Prentice (2001) 26 Cal. 4th 572; Carrisales v. Department of Corrections (1999) 
21Cal.4th1132. · 
45 See sections 69649, 69650, 69652 and 69S53. 

. . . 
46 Kern High School Dist., supra, 30 Cal.4th 727 .. 
47 Id. at p. 737. 
48 Ibid. 
49 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 

so Kern High School Dist., supra, 30 Cal.4th 727, 743. 
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In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its · 
obligation to compensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent domain in the first 
place. Here as well, if a school district elects to participate in or continue 

· participation in any und~rlying voluntary education-related funded program, the 
districfs obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate.51 (Emphasis in 
original.) 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assertion that they have been legally compelled to incur· 
notice and agenda costs, arid hence are entitled to reimbitrsement from the state, 
based merely upon the circumstance that notke and agenda provisions are 
mandatory elements of education-related programs.in which claimants have 
participated, without regard to whether claimant's participation in the underlying 
program is voluntary or compelled. [Emphasis.added.]52 

·. 

Based on the plain language of the statutes creating the underlying education programs in Kern,. 
the court determined. that school districts were not legally compelled by the state to establish 
school site cotincils and advisory bodies, or to participate in eight of the nine underlying state and 
federal programs and, hence, not legally compelled to incur the notice and agenda costs required 
~der the open meeting laws. Rather, the districts elected to participate in the school site council 
programs.to receive funding associated with the programs.53 

. 

Similarly here, districts are not legally compelled to establish an EOPS program or to request and 
accept state EOPS funds for that program. The plain language of Education Code sections 
69649, subdivision (a} and 69650, state that compliance with the EOPS rules and regulations· is a 
condition ofreceiving state EOPS·runding. Education Code section 69649, subdivision (a) 
states: "The governing board ofa community college district may, with the approval of the 
[BOG], establish an extended opportunity program. Except as provided in subdivision (b), in 
order to be eligible to receive state funding, the program shall meet the minimum standards 
established pursuant to subdivision (b) of section 69648." (Emphasis added.) Likewise, section 
69650, subdivision. (a) provides: "[t]he governing board of a community college district may, 
wi~ the approval of~e [BOG], ~staj)lish extended opportunity services .... " Moreover, the 
requirements imposed by title 5, sections 56232, 56234, 56236, 56238 are only imposed on those 
districts electing to establish an EOPS program and receiving state funding as is evidenced by 
the fact that each of those sections begins with the phrase: "[e]ach college receiving EOPS funds 
shall .... " 

51 Ibid. 

(3) Claimant Has Not Demonstrated by Evidence iri the Record That it is Practically 
Compelled to Establish and Maintain an EOPS Program 

52 Id at p. 731. 
53 Id. at pp. 744-745. 

22 
508 



Claimant also argues that districts are practically compelled to provide BOPS because "in order 
to receive state funding, the program shall meet the minimum standards established pursuant to 
subdivision (b) of section 69648."54 Specifically, Claimant states, that: 

[t]he Legislature has challenged California community colleges to recognize the 
need and accept the responsibility for extending opportunities to all who may 
profit therefrom regardless of economic, social, and educational status. To ignore 
available funding to help recognize these needs and to ignore their responsibility 
is so far beyond the realm of practical reality, that it leaves community college 
districts without any rational discretion. 

Claimant cites to the Sacramento II and Kern. cases to support its pr.actical compulsion 
arguments.ss 

In Kern, the school districts made similar arguments and urged the court to define "state 
mandate" broadly to include situations where participation in the program is practically 
compelled; where the absence of a reasonable alternative. to participation creates a "de facto" 
mandate. 56 The court previously applied such a construction to the definition of a federal · 
mandate 'in the case of Sacramento II, where the court considered whether state statutes enacted 
as a result of v.arious federal "incentives" for states to extend unemployment insurance coverage 
to public employees constituted a reimbursable state-mandated program under article XIII B, 
section 6.57 The court in Sacramento II, concluded that the costs resulted from a federal mandate 
because the financial consequences to the state and its residents ciffailing to participate in the 

'federal plan (full, double unemployment taxation by both state and federal governments) were so 
onerous and punitive; amounting to "certain and severe federal penalties" includirig "double 
taxation" and "other "draconian" measures. 58 

The court in Kern stated that although it analyzed the legal compulsion issue, it found it 
"unnecessary in this case to decide whether a finding of legal compulsion is necessary in order to 
establish a right to reimbursement under article XIII B, section 6, because we conclude that even 
if there are some Circumstances in which a state mandate may be found in the absence of legal 
compulsion, the circumstances presented in this case do not constitute such a mandate."59 The 
court did provide language addressing what might constitute practical compulsion, for instance if 
the state were to impose a substantial penalty for nonparticipation in a program, as follows: 

Finally, we reject claimants' alternative contention that even if they have not 
been legally compelled to participate in the underlying funded programs, as a 
practical matter they have been compelled to do so and hence to incur notice-

54 Claimant's March 4, 2004 response to DOF's comments on the test claim, supra, pp. 2-3. 
55 Id., p. 3-6, citing City of Sacramento v. State of California (1990) 50 Cal. 3"' 51 (Sacramento 
II) and Department of Finance v. Commission on State Mandates (2003) 30 Cal. 4th 727 (Kern). 
56 Kern High School Dist., supra, 30 Cal.4th 727, 748. 

'
7 City of Sacramento, supra, 50 Cal.3d 51, 74 

58 City of Sacramento, supra, 50 Cal.3d SI, 74; Kern High School Dist., supra, 30 Cal.4th 727, 
750. 
59 Id at p. 736. 
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and agenda-related costs. Although we do not foreclose the possibility that a 
reimbursable state mandate might be found in circumstances short of legal 
compulsion- for example, ifthe state were to impose a substantial penalty 
(independent of the program funds at issue) upon any local entity that declined 
to participate in a given program - claimants here faced no such practical 
compulsion. Instead, although claimants argue that they have had "no true 
option or choice" other than to participate in the underlying funded · 
educational programs, the asserted compulsion in this case stems only from 
the circumstance that claimants have found the benefits of various funded 
programs "too good to refuse" - even though, as a condition of program 
participation, they have been forced to incur some costs. On the facts 
presented, the cost of compliance with conditions of participation in these 
funded programs does not amount to a;reimbursable state mandate. (Emphasis 
in original.)60 · · 

Although the court in Kern declined to apply the reasoning in City of Sacramento II that a state 
mandate may be found in the absence of strict legal compulsion, after reflecting on the purpose 
of article XIII B, section 6 - to preclude the state from shifting financial responsibilities onto 
local agencies - the court stated: "In light of that purpose, we do not foreclose the possibility that 
a reimblirsable state mandate under article XIII B, section 6, properly might be found in some 
circumstances in' which a local entity is not legally compelled to participate in a program that 
requires }t to expend additional funds. "61 

However, the court inKern found that the facts before it failed to amount to such a "de facto" 
mandate since a school district that elects to discontinue participation in one of the educational 
programs at issue did not face "certain and severe" penalties (independent of the program funds 
at issue)62 such as "double .. : taxation" or other "draconian" consequences. The court . 
concluded th8.t: · · · 

[T]he circwp.stances presented in the case before us do not constitute the type of 
nonlegal compulsion that reasonably could constitute, in claimants' phrasing, a · 
"de facto" reimbursable state mandate. Contrary to the situation that we 
described in City of Sacramento ... a claimant that elects to discontinue 
participation in one of the programs here at issue does not face "certain and 
severe ... penalties" such as "double ... taxatioil;, or other' "draconian" 
consequences ... but siniply must adjiist to the withdrawal of grant money along 
with the lifting of program obligations. Such circumstances do not constitute a 
reimbursable state mandate for purposes of article XIII B, section 6.63 

The court acknowledged that a participant in a funded program may be disappointed when 
additional requirements are imposed a.\(a condition of continued participation in the program. 

60 Id. at 731. 
61 Kern High School Dist., supra, 30 Cal.4th 727, 752. 

62 Id at page 731. 
63 Id. at page 754 .. 
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Such conditions, however, do not make the program mandatory or reimbursable under· 
article XIII B, section 6: 

Although it is completely understandable that a participant in a funded program 
may be disappointed when additional requirements (with their attendant costs) 

··are imposed as a condition of continued participation in the program, just as such 
a participant would be disappointed if the total amount of the annual funds 
provided :for the program were reduced by legislative or gubernatorial action, the 
circumstances that the Legislature has determined that the requirements of an 
ongoing elective program should be modified does not render a local entity's 
decision whether to continue its participation in the modified program any less 
voluntary.64 

. · 

The result of the cases discussed above is that, if a local government participates "voluntarily," 
i.e., without legal compulsion or compulsion as a practical matter, in a program with a rule 
requiring increased costs, there is no requirement of state reimbursement. -Though Kern suggests 
"involuntarily" can extend beyond "legal compulsion" to "compelled as a practical matter to 
participate." the latter phrase means facing " 'certain and severe ... penalties' such as 'double ... 
taxation' or other 'draconian' consequences" and not merely having to "adjust to the withdrawal 
of grant money along with the lifting of program obligations. "65 

• 

In this case, pursuant to the analysis put forward in the Kern caSe, during the course of the 
reimbursement period, claimant has not been practically compelled to perform the activities 
required by the test claim statutes and regulatioris, since the test claim statutes ;authorized but did 
not require establishment of an EOPS program, and no "substantial penalties" would be imposed 
for the district's failure to establish or decision to dismantle an EOPS program. Moreover, 
claimant has put no evidence into the record to show that the districts are practically compelled 

. to establish and maintain EOPS programs. 

The state has imposed some regulatory requirements upon districts receiving EOPS funds. The 
incentive, or "carrot," for community colleges to comply with the regulatory requirements of the 
EOPS program is the availability of funding to cover the costs of providing educational services 
to EOPS eligible students; the only consequence is the removal of the funds. There are no other 
"certain and severe" penalties imposed by law, or evidenced in the record, such as double 
taxation, or the removal of other, unrelated funding sources, if a district declines to participate in 
the EOPS'program. Like the Court in Kern, a "district will decline participation if and when it 
determines that the costs of program compliance outweigh the funding benefits."66 Under Kern, 
when additional requirements are imposed as a condition of participating in a funded program, 
those conditions do not make the program mandatory or reimbursable under article XIII B, 
section 6. 

Additionally, in the DOF v. Commission case, the court expanded on the issue of what is 

64 Id. at pages 753-754. 

65 Id. 

66 Kern High School Dist., supra, 30 Cal.4th 727, 753. 
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required to support a finding of practical compulsion.67 That case had to do (in part) with 
whether school districts were practically compelled to hire public safety officers, thus making 
compliance with the provisions of the Public Safety Officers Procedural Bill of Rights a 
reimbursable state-mandated program or higher level of service. 

Like the record in this test claim, in DOF v. Commission there was no evidence in the record of 
practical compulsion - that school districts or special districts were not able to rely on the general 
law enforcement resources of cities and counties or that exercising their statutory authority to 
hire peace officers was the only reasonable alternative to carrying out their core functions. 
There, the trial court he!~ the school districts and special districts employ peace officers in order 
to perform their basic and essential function to provide a service to the public. The Court of 
Appeal reversed and held that in cases of practical compulsion, there must be a "concrete" 
showing in the record that a local entity is facing certain and severe penalties, such as double 
taxation or other draconian consequences, if it fails to exercise the discretionary authority and 
comply with the downstream requirements imposed by a test claim statute. 68 

These cases support the conclusion that evidence in the record is required to show 
practical compulsion. Absent such a showing by the claimant; staff does not find 
substantiil.l evidence to support as finding of practical compulsion. 

CONCLUSION 

Staff concludes that the test claim should be denied because the test claim statutes and executive 
orders do not require the community colleges to perform any state-mandated activities and thus 
do not impose a state-mandated program on community college districts because: 

1. The BOPS Guidelines are not executive orders. 

2. Title 5 California Code of Regulations, sections 56200, 56201, 56202, 56204, 
56220, 56222, 56224, 56226, 56540, 56252 and 56292 do not require districts to 
perform any activities'. 

3. . The activities required by Sections 69640, 69641, 69641.5, 69643, 69648, 69649, 
69652, 69655 and 69656, as added or amended by the test claim statutes, and 
Cil.lifornia Code of Regulations, Title 5 sections 56206, 56208, 56210, 56230, 
56232,56234,56236,56238,56254,56256,56258,56260,56262,56264,56270, 
56272,,56274, 56276, 56278, 56280, 56290, 56293, 56295, 56296, or, 56298 are 
the requirements of an ongoing elective program which the districts participate in 
on a voluntary basis and thus are not state-mandated activities. 

Recommendation 

Staff recommends that the Commission adopt this staff analysis to deny the test claim. 

61 Department of Finance v. Commission on State Mandates (DOF v. Commission) (2009) 170 

Cal.App.4th 1355. 

68 Ibid. 
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Mandate Reimbursement Services 
KEITH B. PETERS!=N. MPA, JD, President 

E-Mail: Kbpsixten@aol.com . 
San Diego Sacramento 

3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 

Telephone: (916) 565-6104 
Fax: (916) 564-6103 

5252 Balboa Avenue, Suite 900 
San Diego, CA 92117 
Telephone: (858) 514-8605 
Fax:(858)514-8646 

RECEIVED 
JUN 0 3 2009 

·e 

June 2, 2009 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: · 02-TC-29 

SCT.OMMISSION ON 
ATE MANDATES 

West Kem Community College District 
Extended Opportunitv Proarams and Services 

Deaf Ms. Higashi: 

I have received the Commission Draft Staff Analysis (DSA) dated May 12, 2009, to 
which lrespond·on behalf of the test claimant. 

The Extended Opportunity Programs and Services (E<;>PS) Guidelines.are· 
Executive Orders 

Government Code Section 17516, as added by Statutes of 1984, Chapter 1459, states: 

uExecutive order" means any order, plan, requirement, rule, or regulation issued 
by any of the following: · · · 

(a) The Governor. 

(b) Any officer or official serving at the pleasure of the Governor. · 

(c) Any agency, department, board, or commission of state government. 

The DSA (12) concludes that the EOPS Guidelines are not executive orders because 
"they do not contain 'requirements, rules or regulations.'" However, Section 17516 also 
provides that an executive order may be an order or a plan. The EOPS Guidelines . 
provide a ~for implementation and administration of the program, and are issued by 
the California Community College Chancellor's Office (CCCCO), which serves at the 
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pleasure of the Governor. Thus, the EOPS _Guidelines meet the definition of an 
executive order as laid out in Section 17516. 

· The DSA (-12) also concludes that, "[b)ecause the EOPS. Guidelines do not require 
6ommunity colleges to do anything, they are not executive orders.ft This conclusion is 
completely unsupported by Section 17516. Nowhere in that section is the definition of 
an executive order conditioned on the requirement that it impose some sort of 
affirmative action on a party. Orders, plans, rules, and regulations can provide 
statements of intent, goals, and prohibitions on action as commonly as they require 
specific acts to be undertaken. 

Similarly unsupported is the statement that "the Guidelines do not add additional 
·requirements above what is already required by the statutes and regulations pied in this 
test claim." Whether the EOPS Guidelines impose additional duties on the community 

· colleges has no bearing on whether they are or are not executive orders. The statement 
is also peremptory, since it does not result from a comparison of the provisions of the 
EOPS Guidelines to the test claim statutes ahd regulations. 

While not determinative of the .EQPS Guidelines' status as executive orders, the citation 
to Robinson v. Fair Employment & Housing Com. is misleading. The DSA (12, 13) cites 
Robinson in support of the proposition that "although the interpretation of regulations is_ 
a question of law, [the court] 'will give great weight to an administrative agency's 
interpretation of its own regulations and the statutes under which it operates.'~ The 
footnote that this quote is taken from actually states "Even though the court will give 
great weight to an administrative agency's interpretation of its own regulations and the 
statutes under which it operates, these are questions of law which the court must. 
ultimately resolve." Although the quote provided in the DSA is accurate, the emphasis 
varies from that in the original. 

Furthermore, the court in Robinson noted that the phrase in question in that case 
cannot be interpreted solely by administrative construction because the phrase was 
previously used in the same context in a previous statute long before the administrative 
agency's interpretation. So, while the court finds the administrative construction to be 
"helpful," it does not find It to be conclusive. (Robinson at 236). The cttation to Robinson 
should be removed because It is misleading and unnecessary, as It has no bearing on 
the determination of whether the EOPS Guidelines are executive orders. 

In conclusion, the EOPS Guidelines should be analyzed in the DSA as executive 
orders, because they meet the definition of an executive order provided by Government 
Code Section 17516, since they constitute a plan for implementation and administration 
of the EOPS program, and are issued by the State Community College Chancellor, who 
serves at the pleasure of the Governor. 
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Community Colleges are Legally Required to Participate In EOPS 

Community Colleges are required to participate· in EOPS by mandatory provisions in the . 
test claim statutes and regulations. Thus, the activities mandated by the test claim 
statutes, regulations, and· executive orders are not discretionary and constitute 
reimbursable state mandates. 

Trtle 5, California Code ofReaulations <CCR) Section 56210 

Section· 56210, as adopted by Register 87, .. No. 40 states: 
' 

"Beginning with the 1987-88 academic year and every year thereafter, the 
college shall maintain the same dollar level of services supported with non­
EOPS funds as the average reported in its final budget report in the previous· 
three academic years. At a minimum, this amount shall equal the three year 
average or 15% of the average EOPS allocation to that college for the same 
three base years, 'whichever is greater. The Chancellor may approve reductions 
in the amount if enrollment in the EOPS program decline." 

... 
The co'urt cases cited in the DSA are not factually similar or legally determinative. The 
school districts in Kem could have discontinued the variously funded program advisory 
committees to avoid the mandated agenda requirements. In City of Merced, the court 
concluded that underlying the choice of eminent domain was not a mandated action to 
obtain property for city use. Here the test is not that districts are compelled to begin an 
EOPS program .as the underlying choice, but that they cannot discontinue the program. 

There is no exception to this provision to allow community colleges to discontinue their· 
EOPS programs, regardless of the alleged initial choice to participate. The only time 
that a community college is permitted to provide a lower level of service would be when 
EOPS enrollment declines and the Chancellor grants an exception. 

· This Section would be violated if those community college districts that provided EOPS 
services in any. of the three academic years preceding the 1987-88 fiscal year 
terminated those services because the program exJ)enditure would drop to $0, which 
would be less than the three-year average. Thus, a community college district that 
provided an EOPS program in any of the three academic years preceding the 1987-88 
fiscal year is legally compelled to continue that program at the minimum funding level, 
as required by the plain language of Trtle 5, CCR Section 56210. 

The DSA (21) mistakenly focuses on the original enactment of the EOPS program 
when evaluating the context of Section 56210. The EOPS program was initially enacted 
as a voluntary program by Statutes of 1975, Chapter 1270, and therefore the provisions 
enacted at that time reflected its voluntary nature. The adoption of Section 56210 · 
removed the voluntary aspect of the program for those community calleges that had 
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provided an EOPS program in any of the three years preceding the 1987-88 fiscal year, 
while leaving the program voluntary for those community college districts that had not 
provided a program during that period of time. This maintenance of effort is similar to 
that seen in the Health Fee Elimination mandate, which was approved by the 
Commission on November 20, 1986. · 

Those community colleges that are required to provide an EOPS program by Section 
56210 are thus required to comply with all of the test claim i;tatutes, regulations, and 
executive orders that become mandatory when an EOPS program is in force. 
Compliance with these requirements is.also a condition of receiving state aid, but there 
is no provision that allows a community college to violate Section 56210 in exchange for 
giving up its related state aid. Contrary to the conclusions of the DSA (21 ), there is no. 
requirement that there be a penalty for noncompliance when there is legal compulsion. 
Penalties for noncompliance only become relevant when analyzing practical 
compulsion. 

Therefore, the plain language of Section 56210 legally compels a community college 
district that provided an EOPS program in any of the three academic years preceding 
the 1987-88 fiscal year to maintain that level of service unless the Chancellor grants a 
reduction due to declining EOPS enrollment For those community college districts that 
meet this requirement, the activities mandated by the test claim statutes, regulations, 
and executive orders are no longer voluntary, and thus, impose reimbursable mandated 
costs. 

Technical Corrections 

While the following technical corrections do not affect the outcome of the test claim 
decision, there were errors in some of the quotations that should be corrected in the . 
Final Staff Analysis. 

-Page 8, first paragraph under "Claimant's Position"; "Student Educational Plans" 
should b.e replaced by "education plans" to accurately reflect the quoted material. This 
misquote is repeated on page 11 in the lastfull paragraph. 

-Page 8, third paragraph under "Claimanf s Position"; the clause "in order" should not be 
part of the quotation as it is used .. 

-Page 9, second paragraph under "California Community Colleges Position"; the clause 
"for a district' should be inserted after the word "necessary." Additionally, while the 
footnote for this quotation references a full citation supra, there is no su.ch citation in an 
earlier footnote. 

. . 
-Page 10; first full paragraph; the clause "in the modified program" should be inserted 
after the word "participation." · 
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~Page 21, last paragraph; the narrative mistakenly attributes the statement that "a state 
mandate comprises something that a local government entity is required or forced to 
do" to the ballot materials forthe proposition that enacted Article x111 ·e, Section 6, as 
referenced in Kem. In fact, the quoted language refers to the position of the 

- Department of Finance in that case, and does not come from the ballot materials or the 
findings of the. court. 

CERTIFICATION 

I certify by my signature below, under penalty of perjury under the laws of the State of 
California, that the statements made in this document are true and complete to the best 
of my own personal knowledge or information and belief. 

Sincerely, 

Keith 8. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF SERVICE 

Re: Test Claim 02-TC-29 
West Kem Community College Districi: 
Extended Opoortunity Programs and Services 

I declare: 

I am employed in the office of SixTen and Associates, which is the 
appointed representative of the above named claimant. I am 18 years of 
age or older and not a party to the entitled· matter. My business address is 
3841. North Freeway Blvd, Suite 170, Sacramento, CA 95834. 

On the date indicated below, I served the attached letter dated June 2 I 
2009, to Paula Higashi, Executive Director, Commission on State . 
Mandates, to the Commission mailing list dated 05/1212009 for this test 
claim, and to: · 

Paula Higashi, Executive Director 
Commission on .State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

a 

U.S. MAIL: I am famlliarwlth the business 
practice at SixTen and Associates for the 
collection and processing of 
correspondence for malling with the 
United States Postal Service. in 

· accordance with that practice, 
correspondence placed in the internal mail 
collection system at SixTen and 
Associates is deposited with the United 
States Postal Service that same day In the 
ordinary course of business. · 

OTHER SERVICE: I caused such 
envelope(s} to be delivered to the office of 
the addressee(s) listed above by: 

<Describe) 

a 

D 

a 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to Caiifcimla Rules of Court 
2003-2008. A true copy of the above­
described document(s) was(were) 
transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

A copy of the transmission report issued 
by the transmitting machine is attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-described document(s) 
to be hand delivered to the office(s) of the 

. addressee(s). 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this declaration was executed on June 2, 2009, at 
Sacramento, California. 
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c 
Court of Appeal, Third District, California. 

COUNTY OF SACRAMENTO, Plaintiff and Appel-
. lant, . 

v. 
STA TE WATER RESOURCES CONTROL 
BOARD et al., Defendants and Respondents. 

No. C052237. 

Aug. 9, 2007. 

Background: County petitioned for writ of mandate, 
challenging order$ of the State Water Resources Con­
trol Board and the Regional Water Quality. Control 
Board· which established 'limitations for coliform ef­
fluent from youth correctional facility. The Supenor 
Court, Sacramento County, No. 03CS01521,Lloyd 
Connelly. J., denied the petition, and county ap­
pealed. 

Holdings: The Court of Appeal; Morrison. J., held 
that: 

' (!) basin plan's water quality objective for ground 
waters "used for'' domestic or municipal supply in-
cluded probable future use; · 
m court would 'decline to take judicial n~tice of 
ground water quality objectives for bacteria in two 

.other basin plans; and 
ill court would decline to .take judicial notice of prci­
posed basin plan amendment · . .. 

Affirmed. 

Raye. J., dissented with opinion. 

West Headnotes 

ill Waters and Water Courses 405 C=l96 

. 405 Waters and Water Courses 
405IX Public Water Supply 

405IXCAl Domestic and Miinicipal Purposes 
405kl96 k. Purity of Water and Protection 

Thereof from Pollution or Diversion. Most Cited 
Cases . . 
Basin plan's coliform water quality objective for 
_ground waters "used for'' domestic or muni_cipal sup-

ply referred to ground waters designated for use as 
domestic and municipal use and included probable 
future use such that objective applied to youth correc­
tional facility's wastewater treatment facility, even 
though water was not currently used for municipal 
supply. West's Ann.Cal.Water Code § 13050. 
See 12 Witkin. Summary of Cal. Law QOth ed.· 20051 
Real Propertv. § 893: Cal. Jur. 3d Pollution and 
Conservation Laws, § JIB et seq. 
W Administrative Law and Procedure lSA 
~412.1 

I SA Administrative Law and Procedure · 
15ATV Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
ISAJV<C) Rules and Regulations 

15Ak4 l2 Construction 
15Ak412.J k. In General. Most Cited 

Cases 
The interpretation of an administrative regulation is 
subject to the same principles as the interpretation' iif 
a stanite. · 

JM Constitutional Law 92 ~40 

~ Constitutional Law 
~Separation of Powers 

92XX(B) Legislative Powers and Functions 
92XXCB)! In General 

92k2340 k. Nature and Scope in Gen­
eral. Most Cited Cases 
The Legislature has no authority to interpret a statute. 

W Administrative Law · and Procedure ISA 
~413 

I SA Administrative Law and Procedure 
. llMY Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
!5AlV(C) Rules and Regulations 

15Ak412 Construction 
15Ak413 k. Administrative Construc­

tion. Most Cited Cases 
Where the language of a regulation is ambiguous, it 
is appropriate to consider the agency's interpretation. _ 

J..fil Administrative Law and Procedure lSA 
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cC=413 

IM Administrative Law and Procedure 
ISAIV Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
15AJVCCl Rules and Regulations 

15Ak412 Constructicin 
15Ak4 l3 k. Administrative ConStruc· 

tion. Most Cited Cases 
The court defers to an agency's interpretation of a 
regulation involving its area of expertise unless the 

· interpretation flies in the face of the clear language 
and purpose of the-provision. · 

lfil Evidence 157 €=>4s 

ill Evidence 
I 5 7l Judicial Notice 

I 57k48 k. Official Proceedings and Acts. 
Most Cited Cases 

. Court considering county's appeal from orders of the 
State Water Resourees Control Board and the Re· 
gional Water Quality Control Board which estab­
iished limitations for colifonn effluent from youth 
correctional facility would decline to take judicial 
notice of ground water quality objectives for bacteria 
in two other basin plans, despite county's contention 
that those basin plans showed how terms "used for" 
and ·"designated" were used in water quality objec­
tives, as consideration of other basin plans was ir­
relevant to the issue before the court as to whether 
ground waters subject to colifonn limit were "used 
for'' domestic or municipal supply; at most, the two 
basin plans showed that different terms were used, 

·but not their effect, and county did not offer evidence 
of the waste discharge requirements issued under 
those basin plans to show how the differing terms 
were interpreted. 

111 Statutes 361 C=t83 

ill Statutes 
lliVI Construction and Operation 

361 VlCAl General Rules of Construction 
36 lkl 80 Intention of Legislature 

3 61 k I 83 . k. Spirit or Letter of Law. 
Most Cited Cai;es 

Statutes 361 C;::;;>1s4 

361 Statutes 
36 I V1 Construction and Operation 

361 Vl(Al General Rules of Construction 
361k180 Intention of Legislature 

361kl84 k. Policy and Purpose of Act 
Most Cited Cases 

Statutes 361 cC=2os 

ill Statutes 
lliVI Construction and Operation 

361YICAl General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361 k208 k. Context and Related 

Clauses. Most Cited Cases 
The .language must be construed in the context of the 
statutory framework as a whole, keeping in mind the 
policies and purposes of the statute, and where possi­
ble the language should be read so as to conform to · 
the spirit of the enactment. . 

1!ll Statutes 361 €='184 

lfil. Statutes 
361 VI Construction and Operation 

361 VICA) General Rules of Construction 
36Ik180 Intention of Legislature 

361k184 k. Policy and Purpose of Act. 
Most Cited Cases · 
Where statutory provisions are unclear, they should 
be interpreted to achieve the purpose of the statutory 
scheme and the public policy underlying the legisla-
tion. · · 

lfil Evidence 157 €=>49 

· ill Evidence 
ill! Judicial Notice 

157k48 k. Official Proceedings and Acts. 
Most Cited Cases 
Court considering county's appeal from orders of the 
State Water Resources Control Board and the Rr;­
gional Water Quality Contro I Board which estab­
lished limitations for . coliform effluent from youth 
correctional facility would decline to take judicial 
notice of a transcript of an agenda item and minutes 
of a State Board meeting at which the State Board . 
declined to adopt proposed basin plan amendment to 
change the· water quality objective bacteria in ground 

IC> 2009 Thomson Reuters!Wes1522::1aim to Orig. US Gov. Works. 
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waters, but tabled the matter; State Board's actions 
occurred after the revised waste discharge require-

. mentii at issue were adopted, and State Board's failure 
to adopt the amendment had little evidentiary value 
on the question of the proper interpretation of the 
basin plan. 

1!fil Administrative Law and Procedure 15A 
€=676 ' 

J1A Administrative_ Law and Procedure 
I SA V Judicial Review of Administrative Deci-

sions 
I SA VCAl In General 

15Ak676 k. Record. Most Cited Cases 
It is not proper to take judicial notice of evidence that 
was not before the agency at the time it made its de­
cision. 
**3114 Rohen A. Ryan. Jr .. ·coiinty Counsel, John H. 
Dodds, Deputy County ·Counsel; Somach, Sfuunons 
& Dunn, Paul S. Simmons, Kristen T. Castanos and 
Andrew M._ Hitchings for Plaintiff and Appellant. 

Bill Lockver, Attorney General, Marv E. Hacke~­
bracht, Chief Assistant Attorney General, Bruce 
Reeves, Deputy Attorney General, for Defendants 
and Respondents. · · 

MORRISON, J. . 

*1582 The County of Sacramento appeals from de­
nial of its petition for a writ of mandate directing the 
State Water Resources Control Board -and the Re­
gional Water Quality Control Board for the Central 
Valley Region (collectively the Boards).' to rescind 
and vacate their water quality orders that apply to the 
Boys. Ranch wastewater treatment plant insofar as the 
orders establish limitations for coliform effluent. The 
County contends the water quality orders are incon­
sistent ~ith the Basin Plan fQr the Central Valley 
Region and the' Boards failed to comply with the re­
quirements of the Water Code in adopting a new in­
terpretation. We find the water quality .orders are· 
consistent with _the applicable basin plan and afflrm. 

BACKGROUND 

Porter-Cologne Water Quality Control Act · 

"It is hereby declared that because of the conditions 

prevailing in this State the general welfare requires 
that the water resources of the State be put to benefi­
cial use to the fullest extent of which they are capa­
ble, and that the waste or unreasonable use or unrea­
sonable method of use of water be prevented, and 
that the conservation of such waters is to be ·exercised 
with a view to the reasonable and beneficial use 
thereof in the mterest of the people and for the public. 
welfare." (Cal. Const.. art. X. § 2.) 

California's policy on water quality is set forth in the 
Poner-Cologne Water Quality Control Act (Water 
Code. § 13000 et seq.; all further undesignated sec­
tion references are to the Water Code)."[A]ctivities 
and factors which may affect the quality of the waters 
of the state shall be regulated to attain the ~1583 
highest water quality which is reasonable, consider­
ing all demands being made and to be made on those 
waters and the total values involved, beneficial and 
detrimental, economic and social, tangible and intan­
gible."(§ 13000.) this act is administered by the state 
water resources control Board (the State Board) and 
nine regional boards.(§§ 13001; 13200.) 

**305 Each regional board is required to adopt a wa­
ter quality control plan for all areas in the region; the 
plisn must be consistent with the state policy for water 
quality control. (§ 13240.) A regional water quality 
control plan is also ·known as a baliin plan. (City of 
Burbank v. State Water Resources Control Board 
(2005) 35 Cal.4th 613. 619. 26 Cal.Rpir:3d 304, 108 
P.3d 862.) The State Board reviews and approves the 
basin plan. ,(§ 13245.) A basin plan designates or 
establishes the beneficial uses to be protected, the · 
water quality objectives, and the prograril of imple­
mentation for achieving the water- quality objectives. 
(§ 13050, subd. 0).) A water quality objective sets 
the limi!S or· levels of water quality constituents or 
characteristics for reasonable protection of beneficial 
uses of water or the prevention of nuisance in the 
specific atea. (§ 13050, subd. (h).) 

In establishing water quality objectives, the regional 
board must consider various factors, including, 'but 
not limited to: "(a) Past, present, and probable future 
benefii:ial uses of water. [ti (b) Enviromnental char­
acteristics of the hydrographic unit under considers~ 
tion, including the quality of water available thereto. 
rnJ (c) Water quality conditions that could reasonably 
be achieved through the coordinated control of all 
factors which affect water quality in the area. [ti ( d) 
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Economic considerations. [f.I (e) The need for devei· 
oping housing within the region. ['ID (f) The need to 
develop and use recycled water."['IJ) (§ 13241.) 

The regional board prescribes requirements for waste 
discharge within the region. (§ 13263.) These re­
quirements shall implement the relevant basin plan 
and take into consideration the beneficial uses to be 
protected and the factors set forth in section 1324 J. 
(§ 13263, subd. (a).) 

The Basin Plan 

The California Regional Water Quality Control 
Board for the Central Valley Region (the Regional 
Board) adopted a basin plan for the Sacramento River 
Basin and the San Joaquin River Basin (the Basin 
Plan). The Basin Plan states the primary goal of wa­
ter quality planning is the protection and *1584 en­
hancement of existing and potential beneficial uses. 
This protection and enhancement of beneficial uses is 
achieved by setting quality and quantity objectives 
for surface and ground waters. The Basin Plan sets 
forth various beneficial use de~ignations. As relevant 
here, one of the designations is: "Municipal and Do­
mestic Supply (MUN}-Uses of water for community, 
military, or individual water supply systems includ­
ing, but not limited to, drinking water supply." 
Unless other"Wise designated by the Regional Board, 
all ground waters in the region are considered suit· 
able, or potentially suitable, at a minimum, for mu­
nicipal and domestic water supply (MUN) and vari· 
ous other beneficial uses. 

The Basin Plan sets forth water quality objectives. In 
establishing these water quality objectives, the Re· 
gional Board considered the factors set forth in sec­
tion 13241, including past, present and probable fu­
ture beneficial uses of water. The Basin Plan sets the 
water quality objectives for ground waters. These 
objectives "apply to all ground waters of the Sacra­
mento and San Joaquin River Basins, as the objec­
tives. are relevant to the protection of designated 
beneficial uses." It is the water quality objective for 
bacteria that is at issue in this case. The Basin Plan 
sets the water quality objective for bacteria as fol­
lows: "In ground waters used for domestic or mu­
nicipal supply (MUN) the most probable number of 
coliform organisms over any seven-day period shall 
be less than 2.21100 ml." -

The Waste Discharge Requirements 

The County owns and operates the Boys Ranch, a 
youth correctional facility of approximately .. 306 
I 00 wards and 70 staff. The Boys Ranch is located 12 
miles south of Folsom and approximately one mile 
west of Scott Road. The land around the Boys Ranch 
is zoned for agricultural and residential uses. Resi­
dential properties are a minimum of 40 acres. There 
is no public water supply utility; all residences must 
rely on individual wells for water. The Boys Ranch 
obtains its water supply from a well. 

The Boys Ranch has a wastewater treatment facility 
· for its domestic wastewater: The wastewater treat­

ment facility consists of a gravity collection system, a 
9,000-gallon temporary storage and holding tank, a 
sewage distribution box, and two unlined percola­
tion/evaporation ponds. The two ponds cover ap­
proximately 2.9 acres. Wastewater is concentrated 
through evaporation and infiltrates into the bottom 
soils of the ponds. Approximately 7 .6 inches of 
wastewater infiltrates through the ponds each month. 
The well for the Boys Ranch is located approxi­
mately I 0,000 feet west of the ponds. There are fewer 
than· three private residences within a three-mile ra- · 
dius of the facility; the closest is a mile and a half 

. away. 

*1585 The Boys Ranch wastewater treatment facility 
is subject to waste discharge requirements set forth in 
orders from the Regional Board. The original re­
quirement, adopted in the mid-l 960's, required that 
waste discharge from the Boys Ranch · wastewater 
treatment· facility not cause pollution of usable 
ground or surface waters. 

In 1985, the Regional Board issued Order No. 85-200 
for waste discharge requirements fcir the Boys Ranch 
wastewater treatment facility. It required that. dis· 
charges not cause pollution or nuisance or degrade 
the water supply. 

In 2001, the Regional Board adopted updated wa5te 
discharge requirements for the Boys Ranch wastewa­
ter treatment facility. The Regional Board found the 
wastewater quality had a reasonable potential to im­
pact the underlying ground water and required certain 
monitoring to determine if the Boys Ranch was em­
ploying the best practical treatment and control 
(BPTC), as required by Resolution 68-16, the anti· 
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degradation policy. This new waste discharge re­
quirement, Order 5-01-256, · established interim 
grol\lld water limitations that would not unreasonably 
threaten · present and anticipated beneficial uses or 
result in ground· water quality that exceeds water 
quality objectives in the Basin Plan. The require­
ments could be reopened after monitoring. The limi­
tation for total coliform organisms in ground was set 
at "nondetect." 

The County sought review of this order before the 
State Board. 

After settlement discussions, the County and ·the Re­
gional Board resolved m9'1y of the disputed· issues; 
four issues remained unresolved. The State Board · 
issued Order WQO 2003-0014 addressing these is­
sues. The County had challenged the interim limits 
for coliform organisms in groundwater. The State 
Board found that the Basin Plan set a water quality 
objective for bacteria that applies to groundwater at a 
most probable number (MPN) of coliform organism 
over a seven-day period of less than 2.2/100 ml, and 
that was also the level at which coliform could be 
detected. The State Board directed the Regional 
Board to revise its Waste. Discharge Order No. 5-01-
256 to include a numeric groundwater limitation. The 
State Board found the Regional Board had authority 
to set interim limits for groundwater and those limits 
must be set at less than 2.2 MPN/100 ml. 

**307 In January 2004, the Regional Board adopted a. 
revised waste discharge requirements order for the 
Boys Ranch wastewater treatment facility. This or­
der, No. R5"2004-0003, set groundwater limitations 
for total coliform organisms at less than 2.2 
MPN/100 ml over any seven-day period. 

The County again sought review by the State Board. 
The County contended these wastewater discharge 
requirements were invalid. The State *1586 Board 
dismissed the County's petition for review on the 
basis that it failed to raise substantial issues that were 
appropriate for review. 

The County then petitioned for a writ of mandate. In 
· a first amended petition, the County challenged State 
Board Order No. WQO 2003-0014 and Regional 
Board Orders Nos. 5-01-256 and RS-2004-0003, con­
tending the water quality objective for bacteria ap­
plied to the Boys Ranch wastewater treatment facility 

was in violation of.the law. 

The trial court denied the petition. The County ap­
pealed. 

DISCUSSION 

· LU The County contends the State Board and the 
Regional Board· misapplied the water quality objec­
tive for bacteria in groundwater set forth in the Basin 
Plan. The Basin Plan's water quality objective for 
groundwater states: "In ground waters used for do­
mestic or municipal supply (MUN) the most probable 
number of colifonii organisms over any seven-day 
period shall be less .than 2.2/l 00 ml." (Italics added.) 
The County contends this water quality objective is 
not applicable to the Boys .Ranch Wastewater treat­
ment facility because the groundwater in the vicinity 
is not used for domeStic or municipal supply. The 
County asserts this water quality objective applies . 
only where the groundwater is currently being used 
for domemc or municipal supply. 

The parties. agree that we examine the Boards' inter­
pretation oflegal matters utilizing a de novo standard 
of review, (County of Los Angeles v. State Water 
Resources ·Control Bd. (2006) 143 Cal.App.4th 985, 
997, s·o Cal.Rptr.3d 619 [mod. at 144 Cal.App.4th 
589t].) We defer to the Boards' expertise as appropri­
ate in the circumstances. <Yamaha Corp: o(America 
v. State Board ofEoualization (1998) 19 Cal.4th 1. 7-

. 8, 78 Cal.Rptr.2d I. 960 P.2d I 031.l 

Here, the State Board directed the Regional Board to 
indude the numeric groundwater limitation for bacte­
ria in the Basin Plan in a revised order for the Boys 
Ranch wastewater treatment facility. Thus, the State 
Board interpreted the Basin Plan's water quality ob­
jective to apply where the groundwater was desig-
nated MUN. · · 

[2][3)[4)[51 The County contends the Boards' inter­
pretation is incorrect under the basic rules of statu­
tory construction. As a starting point, the interpreta­
tion of an administrative regulatiori is subject· to the 
same principles as the interpretation of a statute. 
(Blumenfeld v. San Francisco Bqy Conservation etc. 
Com. 0974) 43 Cal.App.3d 50. 59. 117 Cal.Rptr. 
m.J However, there is an important difference be­
tween the interpretation of a statute and the interpre• 
tation of a regulation. "The Legislature has no author-
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ity to interpret a *1587 statute." <Harris v. Capjtal 
Growth lnyestors XIV Cl 99)) 52 Cal.3d 1142, 1158. 
fu. 6 278 Cal.fu>tr. 614. 805 P.2d 873. quoting ~ 
Costello v. State of California 0982) 135 Cal.APP.3d 
887. 893. fn. 8. 185 Cal.Rptr. 582: followed in 
People y, Cruz (1996) 13 Cal.4th 764. 781, 55 
Ca],Rptr.2d 117. 919 P 2d 73 I.) On the other hand, 
where the language of the regulation is ambiguous, it 
is appropriate * * 308 to consider the agency's inter­
pretation. <Building Industry Assn. of San Diego 
County v. State Water Resources Control Bd (2004) 
124 Cal.App.4th 866. 883. 22 Cal.Rptr.3d 128.) In­
deed, we defer to an agency's interpretation of a regu­
lation involving its area of expertise, " 'unless the 
interpretation. flies in the face of the clear language 
and purpose of the interpretive provision' [Citation.]" 
CDfyers' Environmental Canseryation Organization v. 
State Water ·Resources Control Bd. · (2006) 145 
Cal.App.4th 246. 252. 51 Cal.Rptr.3d 497.l 

As we shall see, in this case, the agency's interpreta­
. tion of its own regulation makes all the difference. 

Relying on dictionary definitions, the County asserts 
that "used for" cannot mean "designated." The 
County argues that "designated" is a term·of art under 
the Porter-Cologne Water Quality Control Act and 
has a clearly distinguishable meaning from "used." 
Designated beneficial uses include future or potential 
uses; "used for" is more limited in temporal scope. 

The Boards criticize the County's reliance on diction­
ary definitions to resolve the question of proper in­
terpretation. (See Stamm Theatres Inc. v. Hart(Ord 
Casualty Ins. Co, C2001l 93 Cal.App.4th 53 !. 539. fn. 
J. l.J3 Cal.Rptr.2d 300.)They also raise various prac­
tical problems with the Counfy's interpretation. De­
termining a current use may be difficult, especially 
where there are intermittent uses. The County argues 
no ground water in the vicinity of the Boys Ranch 
wastewater treatment facility is currently used for 
MUN, but fails to define vicinity. Further, if the Re­
gional Board cannot regulate bacteria in ground water 
unless such water is currently being used as a ~ater 
supply, such water may become so contaminated that 
it could never be used for drinking water. 

The County also relies upon the different language 
used in the other water quality objectives in the Basin 
Plan. While the water quality objective for bacteria, 
states it applies "in ground waters used for domestic 

or municipal supply (MUN)," the water quality ob­
jectives for chemical constituents and radioactivity 
apply to "ground waters designated for use as domes­
tic or municipal supply .(MUN)." The County argues 
this difference in language is meaningful. "When the 
Legislature uses materially different language . in 
statutory provisions addressing the same subject or 

· related subjects, the *1588 normal inference is that 
the Legislature intended a difference in · meaning. 
[Citation.]" (People v. Trevino (200 !) 26 Cal.4th 237, 
242. 109 Cal.Rotr.2d 567. 27 P.3d 283,) 

ffil The County contends other regional boards have 
distinguished between a designated use and current 
use., For example, the ground water quality objective 
for bacteria in the Basin Plan for the Tulare Lake 
Basin applies to "ground waters designated MUN." 
The County requests this court take judicial notice of 
portions of the Basin Plans for the North Coast Re­
gion and the Los Angeles Region to show how re­
gional boards employ the different terins "used for" 
and "designated" in water quality objectives. The 
Boards object to conside~tion of other basin plans as 
irrelevant to the issue before the court. We agree. At 
most, these other basin plans show that different 
terms. are used, but not their effect. The County has 
not offered evidence of the waste discharge require­
ments issued under these basin plans to show how the 
differing terms are interpreted. We deny the County's 
request for judicial notice of exhibits A and B. 

••3o9 We reject the County's contention that the 
phnise "used for'' is limited .in temporal scope and 
cannot include future uses. In general parlance, the 
phrase is. broad and includes both present ·and future 
uses. For example, "chairs are used for sitting," is not 
Jim ited to the chairs' current use. 

The term "used for'' is thus ambiguous as to whether 
it includes designated uses or only current uses. Thus, 
as stated earlier, where the language is ambiguous, 
we will defer to the agency's interpretation of a regu­
lation involving its area of expertise, " 'unless the 
interpretation flies in the face of the clear language 
and purpose of the interpreted provision.' " The 
Boards' interpretation is completely consistent with 
the purpose of both the Basin Plan and the Porter­
Cologne Water Quality Control Act. 

Il1W The real flaw in the County's argument is that 
it ignores a fundamental premise of statutory and 
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regulatory interpretation, that the words must be con­
strued in context. (Hassan v. Mercy American River 
Hospital (2003) 31 Cal.4th 709. 715. 3 Cel.Rntr.3d 
623. 74 P:3d 726.) " 'The language must be con­
strued in the context of the statutory.framework as a. 
whole, keeping in mind the policies and purposes of 
the statute [citation], and where possible the language 
should. be read so as to conform to the spirit of the 
enactment. [Citation.)' [Citation.] [m Where statutory 
provisions are unclear, they should be interpreted to 
achieve the purpose of the statutory scheme end the 
public policy underlying the legislation. [Citation.]" 
(Conrad v. Medical Bd. of California (1996) 48 
Cal.App.4th 1038. 1046. 55 Cal.Rptr.2d 901.l 

The µ"ial judge, experienced in water law having read 
numerous basin plans, noted that both the Porter­
Cologne Water Quality Control Act and the *1589 
Basin Plan are fundamentally concerned with the 
protection of present and future beneficial uses of 
water. The various provisions of the Basin Plan re­
flect this central concern. It requires water quality 
objectives to protect bene.ficial uses. The Basin Plan 
uses MUN as an abbreviation fcir the beneficial use of 
water for community, military, or individual water 
supply syStems. All gro'und waters in the region are 
considered' imitable or potentially suitable for mu­
nicipal and domestic water supply (MUN). In estab­
lislling water quality objectives, the Regional· Board 
must consider past, present, and probable future 
beneficial uses. The objectives for ground waters 
"apply to all ground waters of the Slicrainento end 
San Joaquin River Basins, as the objectives are rele-. 
vant'to the protection of designated ben.eficial uses." . 

Read in the context of the Basin Plan as a whole, the 
water quality objective for "ground waters used for 
domestic or municipal supply (MUN)" refers to 
ground· waters designated for use as domestic or mu­
nicipal supply. The reference to the use of water re­
fers to its beneficial use, which has been designated 
by the Regional Board. All ground waters in the Sac­
ramento and San Joaquin River Basins have been 
designated as MUN and the designation. includes 
probable future uses. Nothing in the Basin Plan dis­
tinguishes between present and future uses of water. 
Restricting the water quality objective for bacteria to 
ground waters based on current uses would read in a 
temporal element not found in the language of the 
Basin Plan. Such an interpretation would depart from 

. the ,language and intent of the Basin Plan to a greater 

extent than reading "used· for'' to mean "designated 
as.', 

I2l In support of its argument the County cites the 
Regional Board's proposed amendment to the Basin 
Plan to change the water quality objective bacteria in 
ground waters. Instead of reading."ln **310 ground 
waters used for domestic or municipal supply 
(MUN)," the revision would read "In ground waters 
designated for use as domestic or municipal supply 
(MUN)." The Regional Board characterized the 
change as "non-substantive editing." The County 
requests that this court take judicial notice of a tran­
script of en agenda item and minutes of a State Board 
meeting at which the State Board declmed to adopt 
the amendment, but tabled the matter. The County 
contends these actions show the Regional Board's 
interpretation ·is new or inconsistent with the Basin 
Plan. 

IlQl We decline the request for judicial notice. The 
actions of State Board occurred in May 2004, after 
the revised wiiste discharge requirements at issue 
here were adopted in January; 2004. It is not proper to 
take judfoial notice of evidence tha,t was .not before 
the agency at the time it made its decision. (Western 
States' Petroleum Assn v. Sueerior Court 0995) 9 
Cal.4th 559. 573. fu. 4. 38 Cal.Rptr.2d 13·9; 888 P.2d 
1268.)Furthermore, the State Board's failure to adopt 
the amendment has little evidentiary value on the 
question of *1590 the proper interpretation of the 
Basin Plan. The failure to adopt an amem;lment 
evokes conflicting inferences as to whether the 
amendment was necessary, whether it was merely a 
clarification or a change in the law. "As' evidence of 
legislative intent, unadopted proposals .have been 
held to have little value. [Citations:)" (California · 
Court Reporters Assn v. Judicial Council of Califor­
nia 0995) 39 Cal.APP.4th 15, 32. 46 Cat.Rptr.2d 44.) 

We find the water quality 'orders at issue are consis­
tent with the Basin Plan and effectuate the intent to 
protect present and future beneficial uses of ground . 
waters. Accordingly, we. need ·not address the 
County's contention that the Regional Board failed to 
comply with the Water Code in imposing a new in­
terpretation. 

DISPOSITION 

The judgment is affirmed. Defendants and respon-
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dents shall recover their costs on appeal. (Cal: Ru !es 
of Court. rule 8.276fa)()).) 

I concur: SIMS, Acting P.J. 
Mm J., Dissenting. 
The issue that we resolve in this case arises from 
what respondents' counsel characterized at oral ar­
gument as the "unfortullate" drafting of the water 
quality objective for bacteria in the basin plan for the 
Sacramento and San Joaquin River Basins (Basin 
Plan). In other words, the language of the Basin Plan 
does not read as the Regional Water Quality Control 
Board for the Central 'Valley Region (Regional 
Board) wishes it did and perhaps as the Regional 
Board intended. 

It is not our role to plumb the consciousness of regu­
lation drafters and mold the language of a regulation 
to comport with their undisclosed intent. As with the 
construction of statutes, so also in ascertaining the 
meaning of regulations, we divine intent from the 
language actually used and not the language one sup­
poses the drafters might have used had they antici­
pated the legal dispute now before us. To the extent 
the langliage does not . accurately reflect what the 
drafte!'S had m mind and application of the language 
actually used could lead to an environmental catas­
trophe, the cries of despair should be directed to the 
governmental bodies empowered to alter the lan­
guage. This court is not one of those bodies and 
should not indulge arguments that seek to amend in 
the guiSe of interpreting a regulation. Because I be­
lieve the majority opinion does that, I must respect­
fully dissent. 

**311 Background 

The facts underlying· this dispute are remarkably 
clear .. The Regional Board adopted the Basin Plan, 
which setS forth the water quality objective for *1591 
bacteria as follows: "In ground waters used for do­
mestic or municipal supply (MUN) the most probable 
number of coliform organisms over any seven-day 
period shall be less than 2.21100 ml." 

In January 2004 the Regional Board adopted a re­
vised waste discharge requirements order for the 
Boys Ranch wastewater treatment facility. The par­
ties acknowledge that there are fewer than three 
homes within a three-mile radius of the Ranch, and 
there is no domestic or municipal water supply serv-

ing those homes. Therefore, the wastewater from the 
Boys Ranch facility is not released into ground wa­
ters used for an existing domestic or municipal water 
supply. Nonetheless, the majority would approve the 
Regional Board's application of the Basin Plan's bac­
teria standards to wastewater discharged from the 
Boys Ranch treatment facility into underlying ground 
waters that are not used by any existing domestic or 
municipal water supply. 

There are good reasons for this outcome: basin plans 
are all about the protection of both present and future 
beneficial uses of water. Therefore, in establishing 
water quality objectives, the Regional Board must 
consider not only present uses but also future uses. 
To the extent the past offers insight into the future, 
past uses are also relevant. Moreover, the Regional 
Board offers a persuasive technical argument, that 
restricting water quality objectives for bacteria to 
current ground water uses could allow water to· be­
come so contaminated that it could never be used for 
drinking water. · · 

All this makes perfect sense. But the language of the 
regulation does not support these j>olicies. Whatever 
our. views on the wisdom of the Regional Board's 
proposed order, we are not given free reign to import 
our notions of commonsense and good environmental 
policy ·into the language of the regulation-language 
that we are obliged apply by its terms. And denomi­
nating these policy notions as part of the "context" 
within which the language of the regulation must be 
construed is at best disingenuous. The interpretation 
of an adriiinistrative regulation is subject to the same 
principles · as the · interpretation of a statute. 
(B/umerifeld v, San Francisco Bw Conseryaiion etc. 
Com. (19741° 43 Cal.App.3d 50. 59. 117 Cal.Rotr. 
~We must employ the plain meaning of the regu­
latory text. <Environmental Charter High School v. 
Centinela Valley Union High School Dist. (2004) 122 
Cal.App.4th 139. 148-149. 18 Cal.Rotr.3d 417 
(Environmental Charter ).) 

There is no doubt the Regional Board could write a 
basin plan that would support the order it has adopted 
for the Boys Ranch wastewater treatment facility. 
However, the existing language does not. 

1 understand that we defer to an agency's interpreta­
tion of a regulation involving its area of expertise: 
Indeed, the authorities cited by the majority *1592 
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. for this· proposition. also extend deference to an ad-
. ministrative agency's interpretation of a statute in­

volving its area of expertise. (Divers' Environmental 
Consenatjon Organization v. State Water Resources 
Control Bd. (2006) 145 Cal.App.4th 246. 252. SI 
Cal.Rptr.3d 497 .l However, deference is not capitula­
tion. The responsibility for discerning the .meaning of 
a regulation, like that of a statute, is reposed in this 
court. 

It is tempting to apply a more relaxed standard of 
. review to a regulation; after all, the agency wrote it. 
However, like the Legislature, administrative agen­
cies are **312 not given unfettered authority to write 
whatever regulations they desire whenever they 
choose; procedures must be followed. Water quality 
control plans are in fact regulations and are neither 
expressly nor impliedly exempt from the provisions 
of the Administrative Procedure Act (APA; 
Gov.Code. §§ 11340 et seq., 11370 et seq.). (State 
Water Resources Control Bd. v. Office ofAdmin. Law 
CJ993l 12 Cal.App.4th 697. 16 Ca1.Rptr.2d 25.l The 
APA imposes substantial constraints on an agency's 
rulemaking authority. (See Gov.Code, § 11340 et 
~ Hearings must be held; public comments re­
ceived, and reviews conducted. We should not permit 
the process ·to be circumvented through acquiescence 
in the Regional Board's interpretive powers. 

While the Regional Board criticizes the County of 
Sacramento's. reliance. on dictionary definitions in 
applying the language in question, we often resort to 
dictionaries in construing the language of statutes.and 
regulations. Indeed, a fundamental tenet of statutory 
construction is that the court must. first consult the 
words of the statute, giving them their plain meaning. 
When the language at issue is clear, the courts should 

.not indulge in constrllction. "A dictionary is a proper 
source to determine the· usual and ordinary meaning 
of a word or phrase in a statute." CE. W. Bliss Co. v. 
Superior Court Cl989l 210 Cal.App.3d 1254, -1258. 
fn. 2. 258 Cal.Rptr. 783.l 

We do not, of course, apply dictionary definitions 
when it is clear a different meaning was intended, as 
when words are used in a technical sense. However, 
the regional boards have proposed no good etymo­
logical reason why the nontechnical terms "[i]n 
ground waters used for domestic or municipal supply 
(MUN)" should be read as "designated for use." The 
suggestion that construing the language in the present 

tense imports a "temporal element" is no more than 
skillful word play. Absent additional modifiers, it is . 
not reasonable to suppose the Regional Board was 
intending to ·regulate the entire universe of ground 
water, whether used in the past, in the present, or 
potentially in the future. Such a construction would, 
as a practical. matter, render ~hat was clearly in­
tended to be a restrictive phrase, "used for domestic 
or municipal supply (MUN)," unnecessary .. 

*1593 The majority argues: "In general parlance, the 
phrase ["used for"] is broad and includes both present 
and future uses. For example, 'chairs· are used for 
sitting,' is not limited to the chairs' current use." The 
analogy illustrates the faliacy of the majority's word 
play. The phrase ''used for" only suggests ·present and 
future uses when it describes the function of an object 
without limitation. Thus, if the regulation simply 
stated "ground waters are used for domestic or mu­
nicipal supply," I would agree that ground waters 
have been, can be, and will in the future be used for 
domestic or municipal water supply. -However, the 
regulation does not simply descr'ibe ground waters 
but places restrictions on substances discharged into 
ground waters of a certain type, viz: "[i]n ground 
waters used for domestic or municipal supply." To 
suggest that.such a restriction applies to ground wa­
ters that have in the past been used but are not cur-· 
rently used for domestic or municipal supply, or 
ground waters that may be used for domestic. or water . 
supply at some time in this millennium or the next, 
makes a mockery ofthe'tanguage. 

The majority's interpretation defies the plain meaning 
rule. It is also at odds with the principle that words of 
a regulation must be interpreted in context, " 'harmo­
nizing to the extent possible all provisions relating to 
the same subject matter.' " **313(Environmenial 

. Charter, supra, 122 Cal.App.4th at p. 149, 18 
Cal.Rotr.3d 417.l In addition to the water quality 
objective for coliform organisms, the same section of 
the Basin Plan also includes water quality objectives 
for chemical constituents in ground water and for 
radioactivity in ground water. However, these water 
quality objectives only apply to· ground waters "des­
ignated for use as domestic or municipal supply 
(MUN)." The use of more restrictive language for the 
bacteria objective is at odds with the Regional 
Board's argument that the term "u8ed" includes wa­
ters "designated for use." Similarly, at the same time 
the subject Basin Plan was adopted the Regional 
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Board also adopted a plan for the Tulare Lake Basin 
that restricts the water quality objective for colifonn 
organisms to "ground waters designated MUN." 

Perhaps this is all "unfortunate" drafting. However, 
the usual tools employed to discern the meaning of 
regulations do not permit us to modify language; In-

. stead of seeking relief from this court, the Regional 
Board should pursue its administrative remedies. I 
also note that even in the absence of the disputed 
water. quality . objective pertaining to bacteria, the 
Regional Board is empowered to impose the same 
discharge restrictions under the authority of Water 
Code section 13263. This statutory procedure is more 
cumbersome but would address any· public health 
concerns pending changes in the Basin Plan. 

*1594 To conclude,· I do not agree that the language 
of the Basin ,Plan supports the trial court's judgment. 
For that reason I respectfully dissent. 

Cal.App. 3 Dist.,2007. 
County of Sacramento v. State Water Resources ~on­
trol Bd. 
153 Cal.App.4th 1579, 64 Cal.Rptr.3d 302, 07 Cal. 
Daily Op. Serv. 9533, 2007 Daily Journal D.A.R. 
12,207 

END OF DOCUMENT 
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Supreme Court of California 
DAN BRIGGS et al., Plaintiffs and Appellants, 

v. 
EDEN COUNCIL FOR HOPE AND OPPORTU­

NITY, Defendant and Respondent. 
No. $062156. 

Jan. 21, 1999. 

SUMMARY 

Two owners of residential rental properties brought 
an action for defamation and infliction of emotional 
distress against· a nonprofit provider· of tenant coun­
seling services, alleging that defendant engaged. in a 
pattern of harassment by giving false information to 
plaintiffs' tenants and making defamatory statements 

·about plaintiffii. The trial court entered an order 
granting defendant's special motion to strike the 
complaint under the anti-SLAPP (strategic lawsuit 
against public participa~on) statute (Code Civ. Proc .. 
§ 425.16), entered a judgment of dismissal, iind en­
tered an order awarding attorney fees and costs to 
defendant. (Superior Court of Alameda County, No. 
H-180743-5, Bonnie Lewman, Judge.) The Court of 
Appeal, First Dist., Div. One, Nos. A072446 and 
A074357, reversed on the ground that defendant 
failed to make a prima facie showing that plaintiffs' 
lawsuit arose from a statement or writing in further- · 
ance of defondant's constitutional rightil of petition 
for the redress of grievances or freedom of speech in 
connection with a public issue. · 

The Supreme Court reversed the judgment of·the 
Court of Appeal and remanded, holding that the 

· Court of Appeal erred in construing Code Civ: Proc .. · 
§ 425.16; subd. (e)(l) and (2), as if it co'ntaiiied an 
"issue of public interest" limitation. The court held 
that, in accordance with the plain language of the 
statute, and in consonance with discernible legislative 
intent, as well as for reasons of sound public policy, a 
defendant moving to strike a cause of action arising 
from a statement or writing made in connection with 
an issue under consideration by, a legally authorized 
official proceeding need not separately. demonstrate 
that the statement or writing concerned an issue of 

public significance. In this case, plaintiffs' causes of 
action against defendant all arose from defendant's· 
statements. or writings made in coruiecdon with issues· 
under consideration hy official bodies or proceedings, 
specifically, actual and potential ci vii litigation and a 
Department of Housing and Urban Development in~ 
vestigation. Thus\ to the extent that plaintiffs failed to 
establish, pursuant to Code Ciy. Proc .. § 425.16, 
subd. (b )(I), a probability of prevailing on their 
claim, their causes of action were subject to defen-. 
dant's special motion tO strike. (Opinion by Werde­
gar, J., with George, C. J.; Mosk, Kennard and Chin, 
JJ., concurring. Concurring and dissenting opinion by 
Baxter, J., with Brown, J., concurring.) 

. HEADNOTES 

Classified to California Digest of Official Reports 

<!!. !Jl, !ID Pleading § 93--Motion to Strike Pleading 
as a Whole- Statutory Remedy ·Against SLAPP 
Suits--Required Prima Facie Showing--Need to 
Demonstrate That Pertinent Statement Concerned 
Issue of Public Significance. 

· In an action brought by tWo · owners of residential 
rental properties against a nonprofit provider of ten­
ant counseling services relau!<I to landlord-tenant 
disputes, alleging that defendant engaged ir{ a pattern 
of harassment by giving false infoiniation to plain­
tiffs' tenants and making defamatory statements about 
plaintiffs, the Court. of Appeal erred in reversing the 
trial court's order grantirig defelidailt's special motion 

. to strike the complaint under the anti-SLAPP (strate­
gic laws_uit agaiitst public participation) statute (Code 
Civ. Proc. § 425.16>. on the ground that Cocie Civ. 
Proc .. § 425.16, subd. (eXl) and (2), contains ail "is­
sue of public interest'' limitation. In accordance with 
the plafu language of the statute, and in cortsonllilce 
with discernible legislative intent, as well as for rea­
sons of sound public policy, a defendant movirig to . 
strike a cause of action arising from a statement. or 
writing made in connection with an issue under 'con- . 
sideration by a legally authorized official proceeding 
need not separately demonstrate that the statement or 
writing concerned 11I1 issue of public significance. In 
this case, plaintiffs' causes of action against defen­
dant all arose from defendllilt's statements or writings 
made in connection with issues .under ccinsideration · 
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by official proceedings-specifically, actual and poten­
tial civil litigation and a Department of Housing and 
Urban Development investigation. Thus, to the extent 
that, as the trial court impliedly folind, plaintiffs 
failed to establish, pursuant to Code Ciy. J>toc.. § 

~ subd. (bXI). a probability of prevailing on 
their claim, their causes of action were subject to 
defendant's special motion to strike. (Disapproving, 
to the extent they hold to the contrary: Zhao y. Wong 
0 996) 48 Cal.App,4th 1114 [ 55 Cal.Rptr.2d 9091; 
Ljnsco/Pr/yate Ledger, Inc. v. /nyeszors Arbitration 
Services, Inc. 0996) 50 Cal.App.4th 1633 [ a 
Cal.Rntr.2d 6131; Ericsson GE Mobile Communica­
tions, Inc. v. C.S.l Telecommunjcations Engineers 
0996) 49 Cal.App.4th 1591 [ 57 Ca!.Rntr.2d 49ll; 
Mission Oaks Ranch, Ltd v. Countv of Santa Bar­
bara ( 1998) 65 Cal.App.4th 713 [ 77 Ca!.Rntr.2d J l,) 
[See 5 Witkin. Cal. Procedure (4th ed. 1997) Plead­
ing. § 962 et seq.] 
Q) Statutes § 46-Construction-Presumptions­
Legislati.ve Intent- Different Words Used in Same 
Connection in Different Parts of Statute. 
Where different words or phrases are used in the 
same connection iri different parts of a statute, it is 
presumed that the Legislature intended a different 
meaning. 

(,}) St!ltutes § 38-Construction-Giving Effect to 
Statute-Construing Evecy Word. 
Courts should give meaning to evecy word of a stat­
ute if possible, and should avoid a construction mak­
ing any word surplusage. 

~ Statutes § 39-Coruitruction--Giving Effect to 
Statute-Confonnatioii of PartS. · 
Legislative intent is not gleaned solely from the pre­
amble of a statute; it is gleaned from the statute as a 
whole, which includes the particular directives. Fur­
thennore, every statute should be construed with ref­
erence to the whole system of law of which it is a 
part so that all may be hannonized and have effect. 

@ Statutes § 42--Construction-Extrinsic Aids­
Propriety. 
Where legislative iii.tent is expressed in unambiguous 
terms, the court must treat the statutory language as 
conclusive; no resort to extrinsic aids is necessary or 
proper. 

COUNSEL 

Knox, Anderson & Blake, Anderson & Blake and 
Kevin Anderson for Plaintiffs and Appellants. 

Brancart & Brancart, Christopher Brancart, Elimbetli 
Brancart; Mark Goldowitz; John C. Barker; and 
Elimbeth Bader for Defendant and Respondent. 

· Levy, Ram & Olson and Karl Olson for California 
Newspaper Publishers Association et al., as Amici 
Curiae on behalf of Defendant and Respondent. 

James D. Smith for Fair Housing Organimtions as 
Amici Curiae on behalf of Defendant and Respon­
dent. *1109 

Catherine I. Hanson and Astrid ·G. Meghrigian for 
California Medical Association as Amicus Curiae on 
behalf of Defendant and Respondent. 

Julia Mandeville Damasco for City of Hayward, City 
of Pleasanton, City of Santa Clara and City and 
County of San Francisco as Amici Curiae on behalf 
of Defendant and Respondent. 

Hagenbaugh & Murphy, Daniel A. Leipold and 
Cathy L. Shipe for Cult Awareness Network, Inc., 
and F~A.C.T.Net, Inc., as Amici Curiae on behalf of 
Defendant and Respondent. 

WERDEGAR, J. 

Must a defendant, moving specially under Code of 
Civil Procedure section 42~16 (hereafter section 
ill.1§ or the anti-SLAPP 1 statute) to strike a 
cause of action arising from a statement made before, 
or in connection with an issue under consideration 
by, a legally authorized official proceeding, demon­
strate separately that the statement concerned an issue 
of public significance? In accordance with the plain 
language of the statute and in consonance with. dis­
cernible legislative intent, as well as for reasons of 
sound public policy, we conclude not. Accordingly, 
we reverse the judgment of the Court of Appeal. 

FNI Strategic lawsuit against public partici-
. pation. We previously have adopted this ac­

ronym for lawsuits affecting speech or peti­
tion rights. (See RqsenJhal 11. Great Western 
Fin. Securities Corp. 0996) 14 Cal.4th 394. 
412 [ 58 Cal.Rotr.2d 875. 926 P.2d 10611; 
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College Hospital Inc. v. Suoerior Court 
<1994) 8 Cal.4th 704, 713-718 [ 34 
Cal.Rotr.2d 898. 882 P.2d 8941.l the acro­
nym was coined by Penelope Canan and 
George W. Pring, professors at the Univer­
sity of Denver. (See generally, Canan & 
Pring, Strategic Lawsuits Against Public 
Participation (1988) 35 Soc. Probs. 506; 
Comment, Strategic Lawsuits Against Pub­
lic Participation: An Analysis of the· Solu­
tions (1990-1991) 27 Cal. Western L.Rev. 
399.) 

Background PN2 

Plaintiffs Dan and Judy Briggs own residential rental 
properties. i:>e.(endant Eden Couilcil for Hope and 
Opportunity (ECHO), a nonprofit corporation partly 
funded· by city an~ county grants, counsels tenants 
and mediates landlord-tenant disputes. Seeking dam­
ages for defamation and intentional and negligent 
infliction of emotional . distress, plaintiffs allege 
ECHO harassed and defamed them. 

FN2 The factual recitation parallels that of 
the Court of ,6.ppeal. No party petitioned for 
rehearing to suggest the Court of Appeal 
omitted or misstated any material fact. (Cal. 
Rules of Court rule 29(b)(2).) 

' . 
Plaintiffs allege: In 1990, ECHO counseled Pamela 
Ford, an African-American woman. who rented an 
apartment fr9m plai11tiffs. After Ford *1110 com­
plained to ECHO that plaintiffs were giving her a Jess 
favorable electricity offset thari that given 'to a Cau~ 
casian tenant, ECHO assisted Ford ·.in filing a com­
plaint with the federal Department of Housing and 
Urban Development (HUD) and in prosecuting a 
small claims court action against plaintiffs. HUD· 
exonerated . plaintiffs, but Ford prevailed in small 
claims court. In an unrelated civil action, plaintiffs 
sought ECHO's files, ultimately obtaining a court 
order compelling their production and sanctioning 
ECHO. Plaintiffs allege that during HUD's investiga­
tion of Ford's complaint, ECHO employees referred 
to Dan Briggs as a "racist," and that other defamatory 
statements, incluiiing 'that 'Briggs "is a redneck and 
doesn't like women," were made to a HUD investiga­
tor and other persons. 

In 1991, Dan Briggs telephoned ECHO asking for the 

names and addresses ofECHO's directors so he could 
complain to them about ECHO's failure to produce · 
the earlier requested documents. Briggs asked to 
speak with Caroline Peattie, ECHO's 'assistant execu­
tive director. ECHO's receptionist gave Peattie a tele­
phone message sl.ip, and Peattie returned Briggs's 
call. The subsequently disclosed files revealed that, 
while talking with Briggs, Peattie wrote and circled 
on the telephone message slip the letters "KKK." 
Other ECHO staff members saw the message slip and 
the "KKK" notation. 

The minutes of the Eqm board meeti!).gs reveal that 
at one meeting ECHO's. directors discussed whether 
Dan Briggs was mentally unbalanced. The executive 
director's notes recorded the view that Briggs was on 
a "witchhunt." At another meeting, ECHO's execu­
tive director stated that Briggs had made racist com­
ments to the city's staff while complaining about city 
funding of ECHO. 

Another of plaintiffs' tenants, Diana Bond, punctured 
the refrigerator in her apartment while trying to de­
frost it. The refrigerator was repaired, but malfunc­
tioned a year later. When plaintiffs refused to repair 
or. replace the refrigerator, Bond consulted ECHO. 
Bond ultimately vacated the apartment, taking· the 
refrigerator with her. Plaintiffs deducted the costs 
related to the refrigerator from Bond's security de­
posit, whereupon Bond successfully sued plaintiffs in 
small claims court. Plaintiffs allege ECHO mali­
ciously gave Bond false advice in connection with 
this matter. 

· When plaintiffs' tenants Kirk and Gay-Rita Poates 
consulted ECHO, a staff member commented, "We 
know what kind. of people you're dealing with." In 
another incident, involving a dispute between two 
roommates who also were tenants of plaintiffs, an 
ECHO staff member told one of the roommates that 
"this. [has] happened (before] with Dan and Judy." 
The tenant understood the remark to be negative. 
*1111 

After plaintiffs flied this aCtion, ECHO filed a special . 
motion to strike tile complaint pursuant to the anti­
SLAPP statute. In support, ECHO argued that plain­
tiffs' claims were based upon statements made in 
connection with issues pending before or under con­
sideration 'by executive and judicial bodies (§ 425, 16, 
subd. (e)(l) and (2)), and that plaintiffs had not esiab-
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iished a . probability they would prevail on their 
claims(§ 425.16. subd. (b)(I)). In opposition, plain­
tiffs argued that ECHO's alleged activities did not 
involve matters of "public significance" (§ 425. I 6, 
subd. (a)). The trial court granted ECHO's motion, 
dismissed the complaint, and awarded ECHO attor­
ney fees and costs. 

Plaintiffs filed two appeals, one challenging the 
judgment of dismissal, the other the attorney fees 
award. The Court of Appeal consolidated the appeals 
and reversed both the judgment of dismissal and the 
order awarding attorney fees and costs. The Court of 
Appeal held that the trial court had erred in striking 
the complaint under section 425.16, because ECHO 
had not made a prima facie showing that this lawsuit 
arose from an act by ECHO. in furtherance of its con­
stitutional petition or speech rights in connection with 
a public issue. Thus, the Court of Appeal impliedly 
held that a cause of action is not subject to being 
struck under the anti-SLAPP statute unless it arises 
from a statement or writing by the defendant which, 
substantively, addresses an issue of public signifi­
cance, even if the statement or writing is made before 
or in connection with an issue under consideration by 
an official body or proceeding. FN3 · 

FN3 All three Court of Appeal justices con­
cluded (enoneously, as will appear) that a 
defendant qualifies for anti-SLAPP protec­
tion only if the challenged suit arises from a 
petition or speech in connection with a 
"public issue." Only the two justices consti­
tuting the Court of Appeal majority for re~ 
versa!; however, concluded that ECHO's 
statements did not have public significance 
within the meaning of the statute. 

We granted ECHO's petition for review. 

Discussion 

Section 425. 16 FN
4 provides, inter alia, that "A cause 

of action against a person arising from any act of that 
person in furtherance of the person's right *1112 of 
petition or free speech under the United States .or 
California Constitution in connection with a public 
issue shall be subject to a special motion to strike, 
unless the court determines that the plaintiff has es­
tablished that there is a probability that the plaintiff 
will prevail on the claim." (§ 425. 16, subd. (b)(J).) 

"As used in this section, 'act in furtherance of a per­
son's right of petition or free speech under the United 
States or California Constitution in connection with a 
public issue' includes: (1) any written or oral state-. 
ment or writing made before a legislative, executive, 
or judicial proceeding, or any other official proceed· 
ing authorized by law; (2) any writt!=n or oral state­
ment *1113 or writing made in connection with an 
issue under consideration or review by a legislative, 
executive, or judicial body, or any other official pro­
ceeding authorized by law .... " (Id, subd. (e).) 

FN4 In its entirety, section 425. I 6 reads: 

"(a) The Legislature finds and declares that 
there has been a disturbing increase in law­
suits brought primarily to chill the valid ex­
ercise of the constitutional rights of freedom 
of speech and petition for the redress of 
grievances. The Legislature finds and de· 
clares that it is in the public interest to en­
courage continued participation in matters of 

. public significance, and that this participa-
tion should not lie chilled through abuse of 
the judicial process. To this end, this section 
shall be construed broadly. 

"(b)(l) A cause of action against a person 
arising from any act of that person in fur­
therance of the person's right of petition or 
free speech under the United States or Cali­
fornia Constitution .in connection with a 
public issue shall be subject to a special mo­
tion to strike, unless the court determines 
that the plaintiff has established that there is 
a probability that the plaintiff will .prevail on 
the claim. 

"(2) In making its determination, the court 
shall consider the pleadings, and supporting 
and opposing affidavits stating the facts 
upon which the liability or defense is based. 

"(3) If the court determines that the plaintiff 
has established a probability that he or she 
will prevail on the claim, neither that deter­
mination nor· the fact of that determination 
shall be admissible in evidence at any later 
stage of the case, and no burden of proof or 
degree of proof otherwise applicable shall be 
affected by that determination. 
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"(c) Jn any action subject to subdivision (b), 
a prevailing defendant on a special motion 
to strike shall be entitled to recover his or 
her attorney's fees and costs. If the court 
finds that a special motion to strike is frivo- · 
lous or is solely intended to cause linneces­
sary delay, the court shall a w_ard costs and 
reasonable attorney's fees to a plaintiff pre­
,vailing on the motion, pursuant to [Code of 
Civil Procedure] Section i 28.5. -

"(d) This section shall not apply to any en­
forcement action brought in the name of the 
people of the State of California by the At­
torney General, district attorney, or city at­
torney, acting as a public prosecutor. 

"(e) As u'sed in this section, 'act in further­
ance of a person's right of petition or free 
speech under the United States or California 
Constitution in connection with a public is­
sue' includes: (1) any written or oral state­
ment or writing- made before a legislative, 
executive, or judicial proceeding, or any 
other official proceeding authorized by law; 
(2) any written or oral statement or writing 
made in connection with an issue under con­
sideration or review by a legislative, execu­
tive,. or judicial body, or any other official 
proceeding authorized by law; (3) any writ­
ten or oral statement or writing made in a 
place open to the public or a public forum in 
connection with. an issue of public interest; 
( 4) or any other conduct in furtherance of 
the exercise of the constitutional right of pe­
tition or the constitutional right of free 
speech in connection with a public issue or 
an issue of public interest. . 

-· -
"(t) The special motion may be filed within 
60 days of the service of the complaint or, in 
the court's discretion, at any later time upon 
terms it deems proper. The motion shall be 
noticed for hearing not more than 30 days 
after service unless the docket conditions of 
the court require a later hearing. 

"(g) All discovery proceedings in the action 
shall be stayed upon the filing of.a notice of 
motion made pursuant to this section. The 

stay of discovery shall remain in effect until 
notice of entry of the order ruling on the mo­
tion. The court, on noticed motion and for 
good cause shown, may order that specified 
discovery be conducted notwithstanding this 
subdivision. 

"(h) For purposes of this section, 'complainf 
includes 'cross-complaint' and 'petition,' 
'plaintiff includes 'cross-complainant' and· 
'petitioner,' and 'defendanf includes 'cross­
defendant' and 'respondent.' 

"(i) On or before January I, 1998, the Judi­
cial Council shall report to the Legislature · 
on the frequency and outcome of special 
motions made pursuant to this section, and 

. on any oth~r matters pertinent to the pur­
poses of this section." _ 

(l!) Courts of Appeal applying section 425.16 have 
divided on . the question whether a defendant who 
moves under the statute to strike a· cause of action · 
arising .from a statement. made before, or in connec­
tion with an issue under consideration by, an "official 
proceeding" must- separately demonstrate that the 
statement was made in connection with a "public" 
issue. (Compare Zhao 11. Wong Cl996) 48 
Cal.Aon.4th 1114 [ 55 Cal.Rptr.2d 9091 (section 
425.16 applies only to causes of.action arising from 
statements or writings on_ issues of public signifi~ 
cance] with Braun v. Chronicle Publishing Co. 
(1997) 52 Cal.App.4th 1036 [ 61. Cal.Rotr.2d 581 
(Braun v. Chronicle) [section 425.16 applies to any 
cause of action arising from a statement or writing 
connected to an issue under consideration by an offi­
cial proceeding).) The Court of Appeal in this matter 
followed Zhao v. Wong, holding that "a lawsuit quali­
fies as a SLAPP suit only if it challenges .a statement 
made in connection with a public issue made in an 
official- proceeding or a statement made in connection 
with a public issue under review in an official pro­
ceeding." 

For the following reasons, we conclude the Court of 
Appeal erred. 

1. Statute's Plain Language 

FirSt, the ·. plain, unambiguous language of section · 
425.16 encompasses plaintiffs' causes of action 
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against ECHO, without any separate ''public issue" 
requirement. Section 425 .16, subdivision (b )(I) ex­
pressly makes subject to a special motion to strike 
"[a] cause of action against a person arising from any 
act of that person in furtherance of the person's right 
of petition or free speech under the United States or 
California Constitution in connection with a public 
issue .... " As noted, for the statute's purposes, an " 
'act in furtherance of a person's right of petition or 
free speech under the United States or California 
Constitution in co1U1ection with a public issue' in­
cludes: (I) arg.o written or oral statement or writing 
made before a legislative, executive or judicial pro­
ceeding, or any other official proceeding authorized 
by law; . [and] (2) arg.o written or oral statement or 
writing made in connection with an issue under con­
sideration or review by a legislative, executive, or 
judicial body, or any other official proceeding author­
ized by law .... " (§ 425.16, subd. (e), italics added.) 
Thus, plainly read, section 425.16 encompasses any 
cause of action against a person· arising from any 
statement or writing made in, or in co1U1ection with 
an issue under consideration or review by, an official 
proceeding or body. * 1114 

Construing clause (2) of section 425.16. subdivision 
(e), quoted above; the court in Zhao v. Wong never­
theless opined that, even though the clause "contains 
no reference to 'public issue' or an equivalent 
phrase," it does not "eliminateO the requirement, 
expressed in the language subject to definition, that 
the oral statement or writing must be 'in co1U1ection 
with a public issue.' The operative language in subdi­
vision (b) ... continues ·to require that the issue in 
question, i.e. 'an issue under consideration or review 
by a legislative, executive, or judicial body, or any 
other official proceeding authorized by law,' be a 
public issue." (Zhao v. Wong, supra, 48 Cal.Ann.4th 
at p. 1127. fn. omitted; accord, Linsco!Priyate 
Ledger, inc. y. lrrvestors Arbitration Services, inc. 
0996) 50 Cal,AoP.4th 1633. 1639 [ 58 CaLRptr.2d 
filll; Ericsson GE Mobile Communications, Inc. v. 
C.S.J. Telecommunications Engineers 0996) 49 
Cal.App.4th 1591. 1601 [ 57 Cal.Rptr.2d 4911.) 

Neither Zhao v. Wong nor its progeny provides au­
thority, legal or grammatical, for such a strained con­
struction. As explained, the statute plainly reads oth­
erwise. Moreover, for us to adopt the Zhao court's 
novel understanding would contravene a "longstand­

. ing rule of statutory construction-the 'last antecedent 

rule'-[which] provides that 'qualifying words and 
phrases and clauses are to be applied to the words or 
phrases immediately preceding and are not to be con· 
strued as extending to or including others more re­
mote.'" ( Whitey. County ofSacramento 0982) 31. 
Cal.3d 676. 680 [ 183 Cal.Rptr. 520. 646 P.2d 191]. 
quoting Board of Port Commrs. v. Williams 0937) 9 
Cal.2d 381. 389 [ 70 P.2d 918).) And as will appear, 
the Legislature expressly has rejected Zhao v. Wongs 
analysis and narrowing approach. (See generally, §. 
425.16, subd .. (a); Assem. Com.·on Judiciary, Analy­
sis of Sen. Bill No. 1296 (1997-1998 Reg. Sess.) for 
July 2, 1997, hg., pp. 3-4.) 

The record establishes that plaintiffs' three causes of 
action against ECHO all. "arise from"-i.e., are based 
upon-statements or writings that ECHO personnel 
made in official proceedings or in connection with 
issues under consideration or review by executive or 
judicial bodies or proceedmgs. 

Specifically, plaintiffs in their complaint base their 
defamation cause of action on ECHO's alleged assist­
ing of tenant Ford "to institute legal action with ... 
HUD ... against the plaintiffs," and ECHO's alleged 
"defamatory statements ... made to a HUD investiga­
tor and other unknown persons" in connection with 
Ford's HUD action, "includ[ing] the term 'KKK' be• 
ing handwritten and circled next to plaintiff Dan 
Briggs' name on a *1115 telephone message note." 
FN5They base their intentional and negligent infliction 
of emotional distress causes of action on, first, 
ECHO's alleged provision to tenant Bond of "infor­
mation with regard to the habitability of [Bond]'s· 
apartment because of a broken refrigerator" about 
which the Court of Appeal noted Bond had success­
fully sued plaintiffs in small claims court; second, 
ECHO's alleged provision of false information and 
direction to two different tenants involved in a dis-

. pute over. a security deposit; and, third, ECHO's al­
leged "failure to comply with a deposition subpoena 
for production of documents served in an unrelated . 
civil action." 

FN5 Plaintiffs in their complaint also allude 
vaguely to unspecified (except for "We 
know what kind of people you're dealing 
with'') and assertedly "defamatory state­
ments concerning plaintiffs' character and 
qualifications in their business of renting 
residential apartments,'' made "in or about 
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June, 1994, (to] another. tenant of plaintiffs" 
and within the hearing of that tenant "and 
several other persons" on "other occasions." 

Thus, plaintiffs' causes of action against ECHO all 
arise from ECHO's statements or writings made in 
connection with issues under consideration or review 
by official bodies or proceedings-specifically, HUD 
or the civil courts. Plaintiffs concede that "petitioning 
activity involves lobbying the government, suing, 
[and] testifying." As pertinent here, " '[t]he constitu­
tional nght to petition .. . includes the basic act of 
filing litigation or otherwise seeking a.driiinistrative 
action.' " ( Dove Audio, Inc .. v. Rosenfeld Mever & 
Susman 0996) 47 Cal.App.4th 777. 784 [ 54 
Cal.Rptr.2d 8301. quoting Ludwig v. Superior Court 
C1995l 37 Cal.App.4th 8. 19 [ 43 Cal.fu:!tr.2d 350].l 
Even ECHO's counseling of tenant Bond, apparently, 
was· in anticipation of litigation, and courts consider­
ing the question have concluded that "DJust as com­
munications preparatory to or in. anticipation of the 
bringing of an action or other official proceeding are 
within the protection of the litigation privilege of 
Civil Code section 47, subdivision {b) [citation], ... 
such statements are equally en.titled to the benefits of 
section 425.16." (Dove Audio, Inc., supra, at.p. 784, 
citing Rubin v. Green (1993) 4 CaL4th 1187. I I 94-
1195 [ 17 Cal.fu:!tr.2d 828. 847 P.2d 10441 and 
Ludwig v. Superior Court, supra, 37 Cal.APP.4th at 
o....12; see also Mission Oaks Ranch. Ltd v. County of 
Santo Barbara 0998) 65 Cal.App.4th 713. 728 [ 77 
Cal.fu:!tr.2d 11.l . 

Thus, to the extent that, as the trial court· impliedly 
found; plaintiffs failed to establish a probability of 
prevailing on their claim(§ 425.16. subd. (b)(I)), FN6 

it follows that their causes of action are, in accor­
.dance with section 425. I 6's plain language, "subject 
to [ECHO's] special motion to strike" {ibid).*1116 

FN6 In issullig its order,. the trial court ex­
pressly stated, "There is such minuscule ... 
basis for argument on behalf of plaintiff, I'm 
going to confinn the tentative . ruling and 
strike the action." Thus, the trial court im­
pliedly found ·plaintiffs had not established a 
probability that they would prevail on .their 
claim. (See Murrqy v. Superior Court (1955) 
44 Cal.2d 61 l. 619 [ 284 P.2d 11 [trial court 
impliedly found "every fact ··necessary to 
support its order"].) in the Court of Appeal 

and in their briefing before this court, plain­
tiffs have argtied that they met their burden 
under the anti-SLAPP statute of demonstrat· 
ing a probabilify that they would prevail on 
their claims. Reversing on other grounds, we 
express no opinion on that question. 

Plaintiffs, however, citing Zhao v. Wong,_ argue that. 
section 425.16 does not apply to events that transpire 
between private individuals. The Court of Appeal in 
Zhao opined that "the Legislature contemplated that 
the statute would apply only to a limited sphere of 
activities covered by certain protections of the First 
Amendment, Le., activities described by the state­
ment of legislative' purpose" .(Zhao 'v. Wong, supra, 
48 Cal.App.4th at p. 1129), which speaks ·of enci;iilr­
aging "pilrticipation in matterii i;if public significance" 
(§ 425.16. subd. (a)). According to plaintiffs, section 
425 .16 protects only statements or writings that de~ 
fend the speaker's or writer's own free speech·or peti· 
tion rights or that are otherwise "vital to allow citi­
zens to make infonned decisions within a govern­
ment. office." Plaintiffs insist ,tenant counseling ac­
tivities like ECHO's are not protected by section 
425.16 because they neither promoted ECHO's own 
constitutional right of free speech nor infonned the 
pu~lic a)lout possible wrongdoing. 

Even assuming, for purposes of argument, that plain- . 
tiffs accurately have characterized ECHO's activities 
as constituting neither self-interested nor general po­
litical speech, we cannot conclude such activities· 
thereby necessarily fall outside the protection of the 
anti-SLAPP statute. Contrary to plaintiffs' implied 
suggestion, the statute· does not require that a defen­
dant moving to strike. under section 425 .16 demon­
strate that its protected statements or writings were 
made on its own behalf (rather than, for example, on 
behalf of its clients or the general public). We agree, 
moreover, with the court in Braun v. Chronicle that 
"Zhao is incorrect in its assertion that the only activi­
ties qualifying for statutory protection are those 
which meet. the lofty standard of pertaining to the 
lleart of self-government.'~ (Braun v. Chronicle, su• 
pra, 52 Cal.AP0.4th at pp. 1046c I 047 .} 

As the Braun court· explained: "At least as to acts 
covered by clauses one and two of section 425.16, 
subdivision (e), 'the statute requires simply any writ­
ing or statement made in, or· in connection with an 

·. issue under consideration or review by, the specified 
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proceeding or body. Thus these clauses safeguard 
free speech and petition conduct aimed at advancing 
self government, as well as conduct aimed at more 
mundane pursuits. Under the plain terms of the stat­
ute it is the context or 8etting itself that makes the 
issue a public issue: all that matters is that the First 
Amendment activity take place in an official proceed­
ing or be made in connection with an . issue being 
reviewed by an official proceeding. [fl The answer to 
Zhao's concern over how to harmonize the language 
of section 425.16, subdivision (e), clause *1117 two 
with the statement of legislative intent contained in 
subdivision. (a) is now apparent: The Legislature 
when crafting the clause two definition clearly and 
unambiguously resorted to an easily understandable 
concept of what constitutes a public issue. Specifi­
cally, it equated a public issue with the authorized 
official ·proceeding to which it connects." (Braun v. 
Chronicle, supra, 52 Cal.APP.4th at o. 1047. italics in 
original.) 

Thus, contrary to the Court of Appeal's construction, 
"the statutory language is clear. [Citation.] The stat­
ute does ·not limit its application to certaiil types of 
petitfon activity." ( Beilenson v. Superior Court 
(1996) 44 Cal.App.4th 944. 949 (.52 Ca:l.Rptr.2d 
J21l. italics added; see also Lafayette MorehdUse. 
Inc. v. Chronjcle · Publishing Co. 0995) 37 
Cal.App.4th 855. 863 [ 44 Cal.Rotr.2d 461 [anti­
SLAPP Jaw protects newspaper's statements relating 
to issue under consideration by county board of su­
pervisors and federal courts]; Church o(Scientology 
y, Wollersheim (1996) 42 Cal.App.4th 628, 647-648 [ 
49 Cal.Rptr.2d 6201 [section 425.16 applies to action 
to set aside prior personal injury judgment, which 
resulted from defendant's exercise of his Fifst 
Amendment litigation rights].) 

2. Principles of Statutory Construction 

Second, the Court of Appeal's analysis contravenes 
fundamental principles of statutory construction. (1) 
Where different words or phrases are used in the 
same connection in different parts of a statute, it is 
presumed the Legislature intended a different mean­
ing. ( Playbqv Enterprises Inc v. Superior Court 
0984) 154 Cal.ADP.3d 14, 21 [201 Cal.Rptr. 2071.l 
Clauses (3) and (4) of section 425.16, subdivision (e), 
concerning statements made in public fora and "other 
conduct'' implicating speech or petition rights, in­
clude an express "issue of public interest'' limitation; 

clauses (I) and (2), concerning statements made be­
fore or in connection with issues under review by 
official proceedings, contain no such limitation. ln 
light of this variation in phraseology, it must be pre­
sumed the Legislature intended different "issue" re­
quirements to apply to anti-SLAPP motions brought 
under clauses (3) and (4) of subdivision (e) than to 
motions brought under clauses (I) and (2).(Playboy 
EnterpriSes, Inc., supra, at p. 21.)That the Legisla­
ture, when amending section 425.16 in 1997 to add 
the substance of clause (4), was at pains simultane­
ously to separate, by parenthetical numbering, subdi­
vision (e)'s resulting four clauses buttresses the point 
by emphasizing the grammatical and analytical inde­
pendence of the clauses. 

If, as plaintiffs contend, the operative language in 
section 425 .16, subdivision (b ), referring to a person's 
exerdse of First Amendment rights "in connection 
with a pubiic issue," were meant to function as a 
separate proof *1118 requirement applicable to mo­
tions brought under all four clauses of subdivision 
(e), no purpose would be served .by the Legislature's 
~pecification in clauses (3) and (4) that covered is­
sues must be "of public interest." Q) " 'Courts should 
give meaning to every word of a statute if possible, 
and should avoid a construction making any word 
surplusage.' " ( i?.eno v. Baird CJ 998) 18 Cal.4th 640. 
658 [ 76 Cal.Rptr.2d 499. 957 P.2d 13331. quoting 
Arnett v. Dal Cie/o 0 996) 14 Cal.4th 4. 22 [ a.6, 
Cal.Rptr,2d 706, 923 P.2d lJ.l Accordingly, we reject 
plaintiffs' contention and adopt, instead, a construc· 
tion that gives meaning and assigns import to the 
phrase "of public interest'' in subdivision (e)(3) and 
(4) of section 425.16. · · 

Contrary to plaintiffs' suggestion, that the Legisla­
ture, when enacting section 425 .16, expressed in the 
statute's preamble a desire "to encourage continued 
participation in matters of public significance" CS 
425.16, 'subd. (a)) does not imply the Legislature in­
tended to impose, in the statute's operative sections, 
an across-the-board "issue of public interest'' plead­
ing requirement. Construing clauses (I) and (2) of 
section 425.16, subdivision (e) as· lacking such a re-

. quirement does not diminish their effectiveness in 
encouraging participation in public affairs. Any mat­
ter pending before an official proceeding possesses 
some measure of "public significance" owing solely 
to the public nature of the proceeding, and free dis­
cussion of such m'atters furthers effective exercise of 
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the petition rights section 425.16 was intended to 
protect. The Legislature's stated intent is b_est served, 
,therefore; by a construction of section 425.16 that 
broadly encompasses participation in official pro­
ceedings, generally, whether or not such participation 
remains strictly focused on "public" issues. · 

As the Court of Appeal in Braun v. Chronicle ex­
plained: "The term 'significance' supports multiple 
meanings. It can mean '[t]he meaning or import of 
somett:iing' " and "[i]t can also mean '[i]mpoitance, 
consequence,' " (Braun v. Chronicle, supra, 52 
Cal.App.4th at p, 1048. quoting 15 Oxford English 
Diet. (2d ed. 1989) p. 458.) Thiis, a matter may have 
"public meaning or significance within the language 
of section 425.16, subdivision (a) because and solely 
because . . . it occurs within the context of the pro­
ceedings delineated in clause one ... or ... in connec· 
tion with an issue under consideration or review by 
one of the bodies or proceedings delineated in clause 
two." (Braun v. Chronicle, supra, at p. 1048.) 

(f) Of course, "legislative intent is not gleaned solely 
from the preamble of a statute; it is gleaned from the 
statute as a whole, which includes the particular di­
rectives." (Braun V. Chronicle, supra, 52 Cal.APP.4th 
at p. 1048.)And "every statute should be construed 
with reference to the whole system of law of which it 
is a part so that all may be harmonized and have 
*I Jl9 effect." ( Stqfford v. Realtv Bond Service 
Corp. {1952) 39 Cal.2d 797. 805 [ 249 P.2d 24 IJ.) Jn 
light of these .fundamental principles, "the meaning 
ascribed to the concept of 'public significance' in the 
preamble must accommodate the singular; clearly 
defined protected activities set forth in each clause of 
section 425.16, subdivisioµ ~e)." (Braun v. Chronicle, 
supra, at p. I 048.)Construing the term "significance" 
in the preamble to denote simply "importance" ( 15 
Oxford English Diet., supra, at p. 458) harmonizes 
the term with a plain reading of subdivision (e)(I) 

· and (2) that imports no additional "public issue" re­
quirement, because such .a construction accounts for 
the measure of public significance possessed by "any 
written or oral statement or writing" (§ 425.16, subd. 
(e)(I) and.(2), italics added) that is made before, or in 
connection with, an official proceeding: 

3. Legislative Intent 

(.Th) Third, the Court of Appeal's analysis contra­
venes the specific legislative intent expressly stated 

in section 425.16, as well as that implied by the stat· . 
ute's legislative history as revealed by legislative his· 
tory materials in the record. 

Jn 1997, after the Court of Appeal's decision in this 
case, the Legislature amended section 425 .16, effect­
ing n·o substantive changes to the anti-SLAPP 
scheme, but providing that the statute "shall be con- · 
strued broadly." (§ 425.16. subd. (a), as amended by 
Stats. 1997, ch. 271, § I; cf. Bradbury v. Superior 
Court (}996) 49 Cal.App.4th 1108, 1114. fn. 3 [ ~ 
Cal.Rotr.2d 2071 [an appellate court, whenever pos­
sible, should interpret the First Amendment and 
section 425 .16 in a manner "favorable to the exercise 
of freedom of speech, not itS curtailment"].) PN

7 The 
proviso is not surprising, since the "stated purpose of 
the [ anti-SLAPP] statute ... includes. protection of not 
only the constitutional right to 'petition for the redress 
of grievances,' but the broader constitutional right of 
freedom of speech." ( Averill v. Superior Court 
0996) 42 Cal.App.4th 1170. I 176 [ 50 Cal.Rotr.2d 
62] .) Our construction of section 425 .16 to protect 
not just statements or writings on public· issues, but 
all statements or writings made before, or· in connec­
tion with issues under consideration by, official bod­
ies and proceedings, is consistent with that purpose, 
as well as with the statute's plain language. 

FN7 Although the Court of Appeal did not 
have the benefit of the Legislature's pro­
nouncement that section 425. 16 must "be 
construed broadly" (§ 425.16, subd. (a)), 
plaiittiffs do not contend that this court's de-

. cision depends on tlie wording of the section 
bt!fore the amendment, but; rather, citing 
Roberston v. Rodriguez 0995) 36 
Cal.App.4th 347. 356 [ 42 Cal.Rptr.2d 4641. 
acknowledge that section 425 .16 is a proce­

. dural statute that properly is applied pro-
spectively to an existing cause of action. 

' ' 

ill Where, as here, legislative intent is expressed in 
unambiguous terms, we must treat the statutory Ian~ 
guage as conclusive; "no resort to extrinsic *1120 
aids is necessary or proper." (People v. Otto 0992) 2 
Cal.4th 1088. 1108 [ 9 Cal.Rptr.2d 596, 831 P,2d 
lllfil. citing Griffin v. Oceanic Contractors, inc. 
0982) 458 U,S. 564. 570 [102 S.Ct. 3245. 3249-
3250. 73 LEd.2d 9731; see also Delaney' v. Superior 
Court Cl 990) 50 Cal.3d 785. 804 [ 268 Cal.Rote. 753. 
789 P.2d 9341; Board of Supervjsors y. Lonergan· 
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0980) 27 Cal.3d 855. 866 [ 167 Cal.Rptr. 820. 616 
P.2d 8021.) CW Accordingly, we need not refer to 
extrinsic indicators of legislative intent in concluding 
that section 425.16 applies to plaintiffs' causes of 
action based on ECHO's statements in connection 
with actual and potential civil litigation and a HUD 
investigation. Nevertheless, we observe that available 
legislative history buttresses the conclusion. 

Legislative history materials respecting the origins of 
section 425 .16 indicate the statute was intended 
broadly to protect, inter alia, direct petitioning of the 
government and petition-related statements and writ­
ings-that is, "any written or oral statement or writing 

· made before a legisfative, executive, or judicial pro-: 
ceeding" (§ 425.16. subd. (e)(l)) or "in connection 
with an issue under consideration or review" (id., 
subd. (e)(2)) by such. The seminal academic re8earch 
on which the original version of the statute was based 
used "an operational definition of SLAPP suits as 
implicating 'behavior protected by the Petition 
Clause.'" (Zhao v. Wong, supra, 48 Cal.App.4th at p. 
1124. quoting Canan & Pring, Studying Strategic 

. Lawsuits Against Public Participation: Mixing Quan­
titative and Qualitative Approache.il (1988) 22 L. & 
Soc'y Rev. 385, 387.) 

The Legislature's 1997 amendment of the statute to 
mandate that it be broadly construed apparently was 
prompted by judicial decisions, including that of the 
Court. of Appeal in this case, that had narrowly con­
strued it to include an overall "public issue" limita· 
tion. (See Stats. 1997, ch. 271, § 1; Zhao v. Wong, 
supra, 48 Cal.APP.4th at p. 1128 [ disagreeirig ''that 
the statute was meant to have broad application"]; 
Linsco/Private Ledger, Inc. v. Investors Arbitration 
Senices, Inc., supra, 50 Ca!.Aoo.4th at· p. 1638 
[opining that ''the statute must be given a· narrow 
interpretation"].) The timing of the amendment alone 
supports the inference: That the Legislature added its 
broad construction proviso within a year following 
issuance of Zhao,Linsco/Private Ledger, Inc., and the 
decision below plainly indicates these decisions were 
mistaken in their narrow view of the relevant legisla­
tive intent. 

The Assembly Judiciary Committee's analysis of the 
amendatory legislation confinns the amendment was 
intended specifically to overrule Zhao v. Wong and 
the Court of Appeal's decision in this case. (See As· 
sen\. Com. on Judiciary, Analysis of Sen. Bill No. 

1296 (1997-1998 Reg. Sess.) for July 2, 1997, hg., 
pp. 3-4 [stating "proponents have provided ample 
evidence *1121 that the state's courts of appeal are 
issuing conflicting opinions about the breadth. of 
Section 425.16," noting that Averill v. Super.ior. 
Court, supra, 42 Cal.App.4th l 110.Church of Scien­
tology v. Wollersheim, supra, 42 Cal.App.4th 628. 
and Braun v. Chronicle, supra, 52 Cal.App.4th I 036. 
"have construed the statute broadly," while Zhao v. 
Wong, supra, 48 Cal.App.4th 1114. and the Court of 
Appeal ·in this case "have construed it very nar­
rowly," and stating Sen. Bill No. 1296 "would clarify 
the Legislature's intent that the provisions of Section 
425.16 be construed broadly"].) 

As defendant points out, inferring a separate "public 
issue" requirement in subdivision (e)(l) and (2) of 
section 425.16 would result in the anomalous result 
that much direct petition activity-viz., petition activ­
ity connected to litigation that trial courts determli:le 
is not focused on an inherently "public" issue-while 
absolutely privileged under the litigation privilege 
codified by Civil Code section 47, subdivisjon (b) 
and under· the federal and state Constit\Jtions, would 
not be entitled to the procedural protections of the 
aiiti-SLAPP law, even though section 425.16 ex­
pressly states the Legislatlire's intent thereby 
''broadly" to protect the right of petition (§ 425.16, 
subd. (a)). FNB • 

FNS Plaintiffs, apparently drawing upon the 
United States Supreme Court's decision in 
Connick v. Mvers«l983) 461 U.S. 138 [103 
S.Ct. 1684. 75 L.Ed.2d 7081. argue at length 
that whether a statement' or writing is pro­
tected under section 425. I 6, subdivision 
(e)(l) and (2) must be determined by the 
content, form, anil context of the statement 
or writing, as revealed by the whole record. 
Connick was concerned primarily with pro· · 
tection of speech by public employees aiid 
so is not particularly apposite. Moreover, the 
high court in Connick did " 'not deem it ei­
ther appropriate or feasible to attempt to lay 

· down a general standard against which all ... 
statements [by employees that are critical of 
their superiors] may be judged.'" ( Connick. 
supra. at p. 154 [103 S.Gt. at p. 1694).) 
Thus, Connick's suggestion that "[w]hether 
an employee's speech addresses a matter of 
public concern must be determined by the 
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content, fonn, and context of a given state­
ment, as revealed by the whole record" ( id. 
at pp. 147-148 [103 S.Ct. at p. 16901. fn. 
omitted), for the purpose of resolving the is­
sue presented in that case, cannot be taken 
as authority (either binding or persuasive) 
for construing section 425. I 6, our state anti­
SLAPP statute. 

Thus, the timing of the Legislature's amendment, 
considered together with relevant legislative history 
and materials related to both the original statute and 
the amendment, amply demonstrates the Legislature's 
intent consistently has been to protect all direct peti­
tioning of goverrimental bodies (including; as rele­
vant here, courts and administrative agencies) and 
petition-related 'statements and writings. 

4. Public Policy 

We also believe that the broad construction expressly 
called for in subdivision (a) of section 425.16 is de­
sirable from the standpoint of judicial • 1122 effi­
ciency and that our straining to constrile the statute as 
the Court of Appeal did would serve Californians 
poorly. In effectively deeming statements and writ­
ings made before or connected.with issues being con­
sidered by any offidal proceeding to have public 
significance per se, the Legislature afforded trial 
courts a reasonable, bright-line test applicable to a 
large class of potential section 425 .16 motions. As 
discussed, the "Legislature when crafting the clause 
two definition clearly and unambiguously resorted to 
an easily understandable concept of what constitutes 

.a public issue." (Braun v. · Chronicle, supra, 52 
Cal.App.4th at p. 1047.)For the sake of clarity, as 
well as under the compulsion of the legal principles 
earlier discussed, we shall not disturb the bright-line 
"official proceeding" test the Legislature has erilbed­
d.ed in subdivision (e), clauses (1) and (2) .. 

That the Court of Appeal in this case divided on the 
question whether defendant ECHO's statements about 
plaintiffs were in fact connecte.d to a "public issue" 
illustrates that where a bright-line "official proceed· 
ing" test is not available, confusion and disagreement 
about what issues truly possess "public" significance 
inevitably will arise, thus delaying resolution ·of 
section 425.16 motions and wasting precious judicial 

FN9 Th' l" l . resources. e p am anguage construction we 
adopt, on the other band, retains for California courts, 

advocates and disputants a. relatively clear standard 
for resolving· a large class of section 425 .16 disputes 
quickly, at minimal expense to taxpayers and them­
selves. 

FN9 In a related context, one commentator 
opines that use of a "public concern" test " 

' 'amounts .to little more than a message to 
judges and attorneys that no standards are 
necessary because . they will, or should, 
know a public concern when they see it.' " 
(Post, The Constitutional Concept of Public 
Discourse: Outrageous· Opinion, · Democ­
ratic Deliberation and Hustler Magazine v, · 
Falwell (1990) 103 Harv, L.Rev. 603. 669. 
quoting Langvardt, Public Concern Revis­
ited: A New Role/or an Old Doctrine in the 
Constitutional Law of Defamation (1987) 21 
Val. U. L.Rev. 241, 259.) 

Contrary to the suggestion of the concurring and dis~ 
senting opinion, we do not believe our construction 
will unduly jeopardize meritorious lawsuits. The Leg­
islature already h!IS weighed an appropriate concern 
for the viability of meritorious claims against the 
concern ''to encourage participation in matters of 
public significance," as is evident in its having de· 
clared that the stati.ite is directed against "lawsuits . 
brought primarily to chill the valid ex.ercise of consti­
tutjonal rights" and "abuse of thejuciicial process" C§. 
illJ:2, subd. (a)), and in its having provided that 
lawsuits based on protected statements are neverthe­
le~s not s'ubject to being stricken when "the court 
detennines that the plaintiff has established a prob­
ability that he or she will prevail on the claim" (id, 
subd. (b)(l)): 

The Legislature, moreover, has provided, and Cali· 
fornia courts have recognized, substantive and proce­
dural limitations that protect plaintiffs •1123 against . 
overbroad application of the anti-SLAPP mechanism. 
As we recognized in Rosenthal v. Great Western Fin. 
Securities Corp., supra, 14 Cal.4th at page 412. "This 
court and the Courts of Appeal, noting the potential 
deprivation of jury trial that might result were 
[section 425.16 and similar] statutes construed to · 
require the plaintiff first to prove the specified claim 
to the trial court, have instead read the statutes as 
requiring the court to determine only if the plaintiff 
has stated and substantiated a legally sufficient claim. 
[Citations.]" (Italics in original; see also College 
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Hospital, Inc. v. Superior Court, supr_a, 8 Cal.4th at 
· pp. 718-719 [section 425.16 and similar motions op-· 

erate "like a demum:r or motion for summary judg­
ment in 'reverse' "].) 

We have no reason to silppose the Legislature failed 
to consider the need for reasonable limitations on the 
use of special motions to strike. As discussed, the 
Legislature apparently judged the bright-line "official 
proceeding'' test set out in clauses (I) and (2) of 
section 425.16, subdivision (e) to be adequate, and 
thought it unnecessary to add an "issue of public in­
terest'' limitation for thOSe two classes of potential 
cases. For potential cases where an analog to the "of­
ficial proceeding" bright-line test does not readily 
appear-viz., "public forum" (§ 425.16, subd. (e)(3)) 
and "other conduCt'' (§ 425.16, subd. (e)(4)) cases-the 
Legislature did include an "issue· of public interest'' 
limitation. We fmd no grounds for reweighing these 
concerns in an effort to second-guess the Legisla­
ture's considered policy judgment. If we today mis-. 
take the Legislature's intention, the Legislature may 
easily amend the statute. 

Conclusion 

For the foregoing reasons, we conclude the Court of 
Appeal erred in construing section 425, 16 as if, con­
trary to the statute's plain language, clauses (I) and 
(2) of subdivision (e) contained an "issue of public 
interest'' limitation. Under section 425.16. a defen­
dant moving to strike a cause ofaction arising from a 
statement made before, or in connection with an issue 
under consideration by, a _legally authorized official 
proceeding need not separately demonstrate that the 
statement concerned an issue of public significance. 
FNIO Accordingly, we have neither need nor occasion 
to consider whether ECHO's statements on which 
plaintiffs base their causes of action in fact concerned 

.such issues. *1124 

FN 1 O Insofar as they hold to the contrary, 
Zhao v. Wong, supra, 48 Ca1,App,4th 
~insco!Private Ledger, Inc. v. Inves­
tors Arbitration Services, Inc., supra, SO 
Cal.App.4th 1633,Ericsson GE Mobile 
Communications, Inc. v. C.S.J. Telecommu­
nications Engineers, supra, 49 Cal.App.4th 
1591 and Mission Oaks Ranch. Ltd v. c;;:,;ty of Santa Barbara; supra, 2i 
Cal.App.4th 713, are disapproved. 

Disposition . 

The judgment of the Court of Appeal is reversed and 
the cause remanded for further proceedings consis­
tent with this opinion; 

George, C. J., Mosk, 1., Kennard, J., and Chin, J., 
concurred. 
BAXTER, J., 

Concurring and DissentingA concur in the majority's 
determination to reverse the judgment of the Court of 
Appeal below. Eden Council for Hope and Opportu­
nity (ECHO), a nonprofit, publicly funded fair hous­
ing counseling organization, was plainly acting in 
furtherance of its right of petition or free speech in 
connection with a public issue or issue of public in­
terest when it assisted tenants in pursuing legal 
claims against their landlords, and is thus entitled to 
seek anti-SLAPP (strategic lawsuit against public 
participation) protection from a landlord's retaliatory 
lawsuit aimed at punishing the nonprofit organization 
for. assisting tenants in undei:standing and defending 
their legal rights. 

I dissent from the majority's conclusion that a defen- · 
dant moving. specially under subdivision (e)(l) or (2) 
of Code of Civil Procedure section 425.16 (hereafter 
section 425.16 or the anti-SLAPP legislation) to 
strike a cause of action arising from a statement made 
before or in connection with an issue under consid­
eratio~ by a legislative, executive, or judicial body: or 
any other official proceeding.authorized by law, need 
never· further demonstrate that such proceeding in· 
volved a public issue or issue of public interest. The 
anti-SLAPP legislation is a powerful tool to be 
broadly construed to promote " ... the open expression 
of ideas, opinions and the disclosure of information." 
( Beilenson v. Superior Court (1996) 44 Cal.App.4th 
944, 956 [ 52 Cal.Rptr.2d 3571.) It is not, however, 
generally available to the parties to any civil ac~io~: 
but is instead expressly limited -to those lawsuits 
'brought primarily to chill the valid exercise of t~e 
constitutional rights of freedom of speech and peti­
tion for the redress of grievances' 'in connection with 
a public issue.'(§ 425.16. subds. (a), (b).)" (Wilcox y. 
Superior Court 0994) 27 Cal.App.4th 809. 819 [ 33 
Cal.Rptr.2d 4461 (Wilcox).) The m~jority's hol~ing. in 
this case belies that carefully delineated leg1slat1ve 
purpose and will authorize us~ of the extraordinary 
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anti-SLAPP remedy in a great number of cases to 
which it was never intended to apply. 

The Legislature has expressly set forth the intent and 
purpose behind the anti-SLAPP legislation in subdi­
vision (a) of section 425.16: "The Legislature finds 
and declares that there has been a disturbing increase 
in lawsuits *1125 brought primarily to chill the valid 
exercise of the constitutional rights of freedom of 
speech and petition for the redress of grievances. The 
Legislature finds and. declares that it is in the public 
interest tci encouriige continued participation in mat­
ters of public significance, and that this participation 
should. not be chilled through abuse of the judicial 
process. To this end, this section shall be construed 
broadly." · 

Accordingly, under the anti-SLAPP statutory scheme, 
"A cause of action against a person arising from any 
act of that person in furtherance of the person's right 
of petition or free speech under the United States or 
California Constitution in connection with a public 
issue shall be subject to a special motion to.strike .... " 
(§ 425.16. subd. (b)(J ).) 

~e legislative intent behind the anti-SLAPP legisla- . 
tion could not be clearer. The Legislature enacted the 
remedial legislation to curtail the "disturbing increase 
in lawsuits brought primarily to chill the valid exer­
cise' of the constitutional rights of freedom of speech 
and petition for the redress of grievances" because 
such lawsuits discourage·persons from "participation 
in matters of public significance" and thereby consti­
tute an "abuse of the judicial process." (§ 425.16, 
subd. (a).) 

· ·The anti-SLAPP .legislation :was' eWicted in response 
to a growing number of. meritless lawsuits, usually 
alleging tort . liability, brought against persons for 
exercising their constitutional rights of petition and 
freedom ofspeech. (Sen. Bill No: 1264 (1991-1992 
Reg. Sess.) enacted as Stats. 1992, ch. 726, § 2, pp. 
3523-3524.) The term "SLAPP suit," the acronym for 
"st_tategic lawsuit against public participation," was 
corned .by two University of Denver professors 
George W. Pring and Penelope Canan, who authored 
the seminal influential studies on this phenomenon. 

In Hull y. Rossi (1993) 13 Cal.App.4th 1763. I 769 [ 

17 Cal.Rotr.2d 4571. the court defmed a SLAPP suit, 
plain and simple, as "one brought to intimidate and 
for purely political purposes." 

In Wilcox, supra, 27 Cal.App.4th 809. the court char­
acterized the precise nature of SLAPP suits in the 
following terms: "The.paradigm SLAPP is a suit filed . 
by a large land developer against environmental ac­
tivists or a neighborhood association intended to chill 
the defendants'. continued political or legal opposition 
to the developers' plans. [Citations.) ... (1) The fa· 
vored causes of action in SLAPP suits are defama­
tion, various business torts such as interference with 
prospective economic advantage, nuisance and inten­
tional infliction of emotional distress. (Barker, 
*ll26Common-Law and Statutory Solutions to the 
Problem o(SLAPPs (1993) 26 Loyola L.A. L.Rev. 
395. 402-403 .)Plaintiffs in these actions typically ask 
for damages which would .. be ruinous to the defen- · 
dants. (See, e.g., Protect ·0ur Mountain v. District 
Court [(Colo. 1984)] 677 P.2d (1361.l 1364 [devel­
oper sought $10 million compensatory and $30 mil­
lion punitive damages); Barker,· supra. 26 . Loyola 
L.A. L.Rey. at p. 403 [estimating damage claims in. 
SLAPP's average $9. J million].) 

"SLAPP suits are broughtto obtain an economic ad­
vantage over the defendant, not to vindicate a legally 
cognizable right of the plaintiff. [Citations.] Indeed, 
one of the common characteristics ofa SLAPP suit is 
its lack of merit. [Citation.] But Jack of merit is hot of 
concern to the plaintiff because the plaintiff does not 
expect to succeed in the lawsuit, only to tie up the 
defendant's resources for a sufficient length ohime to 
accomplish plaintiff's underlying objective. [Cita­
tion.] As long as the defendant is forced to devote its 
time, energy and financial resources to combating the 
lawsuit its ability to combat the plaintiff in the politi-· 
cal arena is substantially diminished. [Citations.] The 
SLAPP strategy also works even if the matter is al­
ready in litigation because the defendant/cross­
complainant hopes to drive up the cost of litigation to 
the point where the plaintiffi'cross-defendant will 
abandon its case or have less resources available to 
prosecute its. action against the defendant/cross­
complainant and to deter future litigation. (Citation.)" 
(Wilcox, supra, 27 Cal.App.4th at pp. 815-816. italics 
in original.) 

To .summarize, "while SLAPP suits .'masquerade as 
ordmary lawsuits' the conceptual features which re-
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veal them as SL.Ai.PP's · are that they are generally 
meritless suits brought by large private interests to 
deter common citizens from exercising their political 
or legal rights or to punish them for doing so. (Pring, 

· SLAPPs: Strategic lawsuits Against Public Partici­
pation (1989) 7 Pace Envtl. L.Rev. 3, S-6, 9.)[Fn. 
omitted.] Because winning is not a SLAPP plaintiff's 
primary motivation, defendants' traditional safe­
guards against meritless actions, (suits for malicious 
prosecution and abuse of process, requests for sanc­
tions) are inadequate to counter SLAPP's. Instead, the 
SLAPPer consideril any damage or sanction award 
which the SLAPPee might eventually recover as 
merely a cost of doing business. (Barker, Common­
Law amJ Statutory Solutions to the Problem of 
SLAPPs, supra. 26 Loyola L.A. L.Rey. at oo. 406-
407.>By the time a SLAPP victim can win a 'SLAPP­
back' suit years· later the SLAPP plaintiff will already 
have accomplished its uilderlying objective. Further­
more, retaliation against the SLAPPer . may ·be 
counter"produCtive because it ties up the SLAPPee's 
resources even longer than defending the SLAPP suit 
itself. Ud. at p, 432: Comment, Strategic Lawsuits 
Again.ti Pub/ii:: Participtaion: An Ana/Jisis of the So­
lutions [(199))] 27 Cal:• W. L.Rev. [399,l 403.l" 
(Wilcox, supra, 27 Cal.App.4th at pp. 816-
llZ.1*1127 

Iii response to the growing incidence of SLAPP suits, 
legislattires and courts nationwide have sought to 
fashion procedural remedies to allow for prompt ex­
posure and dismissal of such abusive lawsuits. Cali­
fornia's legislative response to .the growing problem 
was the enactment, in 1992; of the anti-SLAPP legis­
lation embodied in section 425.16. The opening para­
graph of California's anti-SLAPP statutory scheme 
leaves no doubt that the specific intent and purpose 
behind the remedial legislation was to combat the 
pernicious problem of SLAPP suits described above, 
a category 'of litigation. the Legislature deem.ed an 
"abuse of the judicial process." (425.16, subd. (a).) 
FNI 

FNl As the court in Zhao v. Wong Cl 996) 48 
Cal.APP.4th 1114 [ 55 Cal.Rptr.2d 9091 ex­
plained: "The legislative history · provides 
further clarity to the statement cif legislative 
purpose. [Fn. omitted;] Without exception, 
the documents in the chaptered bill file all 
refer to 'the empirical research of the ·two 
University of Denver professors,' in effect 

incorporating the scholarship of Canan and 
Pring into the legislative history. [Fn. omit­
ted.] In addition, the report prepared by the 
Senate Committee on the Judiciary describes 
five examples of SLAPP suits .... [m The 
.Legislature's concerns, as revealed by the 
legislative history, invariably' involved ac­
tivities violating the right of petition. The re­
search of Canan and Pring· is in fact based 
on an operational definition of SLAPP suits 
as implicating 'behavior protected by the Pe­
tition Clause.' [Fn. omitted.-] Pring describes 
SLAPP suits as 'counter-attack[s] against pe­
tition-clause-protected activity. [Fn. omit~ 
ted.] Three of the five examples of SLAPP 
suits cited by the Senate Committee cin the 
Judiciary involved expressive activity pro­
tected by both the right of petition and the 
right of freedom of speech. The other two 
examples cited by the Senate Committee on 
the Judiciary involve retaliation against law­
suits, i.e., judicial petitions. [Citation.]" ( ~ 
Cal.App.4th at pp. 1123-1124.l 

Given the purpose and intent behind the anti-SLAPP 
legislation, I conclude the Legislature could not pos­
sibly have intended that any litigation arising from 
any written or oral statement made during, or in con­
nection with, any legislative, executive, judicial, or 
other "official" proceeding should automatically 
quaiify as a SLAPP suit within the meaning of 

· section 425 .I 6. 

None of the foregoing well-recognized attributes of. 
SLAPP suits-i.e., meritless suits brought primarily to 
obtain an economic advantage over defendants by 
tying up their resources, driving up their costs of liti­
gation, and ultimately deterring the defendants from 
exercising their political or legal rights, or punishing 
them for doing so-are acknowledged by the majority 
as having any significance in resolving the issue of 
statutory construction posed in this case. Instead, the 
majority suggest that "[a]ny maJler pending before an 
official proceeding possesses some measure of 'pub­
lic significance' owing solely to the puplit: nature of 
the proceeding, and free discussion of such matters 
furthers effective exercise of the petition rig\\~, 
section 425 .16 was intended to protect. The Legisla­
ture's stated intent is best served, therefore, by a con­
struction of section 425 .16 that broadly *1128 en­
compasses participation in official proceedings, gen-
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erally, whether or not such . participation remains 
strictly focused on 'public' issues." (Maj. opn., ante, 
at p. 1118, italics added.) · 

I fail to see how the majority's broad and expansive 
construction of the statute will effectuate· the. care­
fully circumscribed purpose and intent behind the 
anti-SLAPP legislation explicitly set forth in section 
425.16, subdivision (a}. · · 

Our task in this case is to construe the provisions of 
subdivision (e)(I) and (2) of section 425.16 in a 
manner that best comports with the carefully deline­
ated purpose and intent behind the remedial legisla­
tion expressed in subdivision (a). Subdivision (e) 
provides in its entirety: "As used in this section, 'act 
in furtherance of a person's right of petition or free 
speech under the United States or California Consti­
tution in connection with a public issue; includes: (I) 
any written or oral statement or.writ/ng made before · 
a legislative, executive, or judicial proceeding, or 
any other official proceeding authorized by" law; (2) 
any written or oral statement or writing made in con­
nection with an issue under consideration or review 
by a legislative, executive, or judicial body, or any 
other official proceeding authorized by law; (3) any 
written or oral statement or writing made in a place 
open to the public or a public forum in connection 
with an issue of public interest; ( 4) or any other con­
duct in furtherance of the exercise of the constitu­
tional right of petition or the constitutional right. of 
free speech in connection with a public issue or an 
issue of public interest." (Italics added.) 

· The majority conclude that under section 425.16, 
subdivision (e)(l) and (2) there is no separate re­
quirement that the subject inquiry of the legislative, 
executive, judicial or other "official" proceeding be 
shown to involve ,a public issue or issue of public 
interest. .I do not dispute that the language of all four 
clauses of subdivision (e), taken iis a· whole; is sus­
ceptible of such a literal interpretation. However, 
such a construction of subdivision (e}(I} and (2) lit­
erally reads right out of the statutory scheme the very 
heart and purpose of this remedial Jegislation­
legislation expressly designed·to discourage the filing· 
of a specifically defined category of lawsuits deemed 
by the Legislature to constitute an "abuse of the judi­
cial process" because they, by statutory definition 
expressly set forth in_ subdivision (a), are "brought 
primarily to chill the valid exercise of the constitu-

tional rights of freedom of speech and .petition for the 
redress 'of ~rievances." . 

It would be an exercise in futility to attempt to quan­
tify all possible examples of lawsuits based on ac­
tionable oral statements or writings which, .under ihe 
majority's cons1T9ction ofsectio~ 425.16. subdivision 
(e)(l) and *1129 (2), will automatically qualify as 
retaliatory SLAPP suits as a matter of law. Any.litiga­
tion arising from any word uttered in a court of law, 
in a legislative or executive. proceeding; or in any 
"official" proceeding in California,. will henceforth, 
under the majority's rationale, automatically consti­
tute a retaliatory SLAPP suit. Any writing made in 
connection with any such proceeding (for example, 
every pleading or piece of paper prepared in connec-. 
tion with any· legal proceeding transpiring in this 
state), if actionable on some legal basis and sued·. ' 
upon, will likewise, under the majority's rationale, 
constitute a retaliatory SLAPP suit as a matter of law. 
It is highly unlikely the Legislature intended or envi­
sioned that such an enonnity of legal actions· would 
automatically qualify as retaliatory SLAPP suits un­
der subdivision (e}(l) and (2) when it enacted ·legisla­
tion specifically designed to curb the abusive prac-
tice. · 

The majority's overly broad construction of section 
425, 16 subdivision (e}(l) and (2) will also likely have 
a significant impact on pretrial civil litigation in Cali­
fornia. The special motion to strike a SLAPP suit is a 
drastic and extraordinary remedy. It not only allows 
an early summary dismissal of the plaintiff's com­
plaint, it also cuts off all discovery upon its filing and 
authorizes ·an award of attorney fees to the prevailing 
defendant.(§ 425.16, subds. ·(b), (c), (g).) The major­
ity's holding expands the definition.of a SLAPP suit 
to include a potentially huge number of cases, 
thereby making the special motion to strike available 
in an untold number of legal actions that will bear no . 
resemblance to the paradigm retaliatory SLAPP suit 
to which the remedial legislation was sp'ecifically 
addressed. 

The decision of the Court of Appeal below (including 
both the majority and dissenting opinions}, an earlier 
published opinion of the same division of that court 
(Zhao v. Wong, supra, 4S Cal.App.4th 1114), and the 
published decisions of several other Courts of Appeal 
(see, e.g., Linsco/Private Ledger, Inc. v. Investors 
Arbitration Services. Inc. ( 1996) 50 Cal.App.4th 
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1633 [ 58 Cal.Rptr.2d 6131; Ericsson GE Mobile 
Communications .. Inc. v. C.S.I. Telecommunications 
Engineers Cl 996) 49 Cal.APP.4th 1591 [ 57 
Cal.Rptr.2d 49 ID. have all strived to interpret the 
overbroii.d and ambiguous language of section 
~ subdivisions (b)(l) and (e)(l) arid (2), in a 
manner that preserves the original intent, purpose, 
and mandate of the anti~SLAPP legislation, ln my 
view those courts have reasonably interpreted subdi­
vision (eXl) and (2) as requiring that the subject­
matter inquiry of the legislative, executive, judicial, 
or other "offical" proceeding be shown to involve a 
public issue or issue of public interest so as to pre­
serve and effectuate the overriding mandate of subdi­
vision (a). The broad construction given subdivision 
( e )(I) and (2) by the majority, in contrast, effectively 
abrogates that carefully drafted statement of legisla­
tive purpose and intent. *1130 

ln interpreting subdivisions (b)(l) and (e)(l) and (2) 
of section 425 .16 in a manner at odds with the Legis­
lature's carefully circumsCribed definition of SLAPP 
s~its set forth in subdivision (a), the majority invoke 
a " 'longstanding rule of statutory construction-the 
"laSt antecedent rule"-[which] provides that "qualify­
ing words and phrases and clauses are to be applied 
to the words or phrases immediately preceding and 
iire not to be construed as extending to or including 
others more remote." ' ( White v. Counrv of Sacra­
mento 0982) 31Cal.3d676. 680 [ 183 CaJ.Rptr. 520. 
646 P.2d 1911. quoting Board of Port Commrs. v. · 
Williams 0937) 9 Cal.2d 381. 389 [ 70 P.2d 9181.)" 
(Maj. opn., ante. at p. 1114.) Rules of statutory con­
struction such as the "last antecedent rule" can often-

. times prove useful in gleaning legislative 'intent be- · 
hind complex statutes; but they are not immutable. 
To my mind, " '[m]cire in point here .... is the princi­
ple that such rules shall always " 'be subordinated to 
the primary rule that the intent shall prevail over the 
letter.'"' (Estate ofBanerjee (1978) 21 Cal.3d 527. 
lli [ 147 Cal.Rptr, 157. 580 P.2d 6571: accord, In re 
Joseph B. Cl 983) 34 Cal.3d 952. 957 [ 196 Cal.Rptr, 
348. 671 P.2d 852); Wildlife Alive v. Chickering 
0976) 18 Cal.3d 190. 195 [ 132 Cal.Rptr. 377. 553 
P.2d 5371.)" (California Fed Savings & Loan Assn. v 
. Citv qfLos Angeles ()995) 11 Cal.4th 342. 351 [ 45 
Cal.Rptr.2d 279. 902 P.2d 2971.l 

The heart of this anti-SLAPP legislation is embodied 
in subdivision (a) of section 425.16. This is a case in. 
which a practical reading of the clearly stated pur-

pose and intent behind this remedial legislation found 
in subdivisions (a) and (b) should take precedence 
over a literal reading of the broadly worded subdivi­
sion (e)(l) and (2), since the latter, expansively inter­
preted, is in patent conflict with the former. Unlike 
the majority, I conclude the Legislature's primary 
intent is that this remedial statutory scheme be gov­
erned by the restricted scope of the statement of leg­
islative purpose found in subdivision (a). As sug­
gested by the court in Zhao v. Wong, supra, i!l 
Cal.App.4th at page 1129. "The very fact that the 
Legislature included a precisely drafted statement of 
legislative purpose in the statute manifests an intent· 
that the application of the statute be governed by this 
statement of purpose." 

The statutory construction invoked by the majority 
does, in a literal sense, appear to harmoriize clauses 
(1) and (2) with clauses (3) and (4) of section 425.16, 
subdivision (e), since the latter two clauses expressly 
require a separate showing of involvement of a public 
issue or issue of public interest where the constitu­
tionally protected written or oral statement was made 
"in a place open to the public" (subd. (e)(3)) or any 
other place (subd. (e)(4)). But that same analysis vir­
tually nullifies the precisely drafted statement of leg­
islative intent contained in subdivision (a) when the 
availability or'the *1131 special motion is being as­
sessed under subdivision (e)(I) or (2), a matter I be­
lieve should be of far greater concern to this court in 
our effort to reasonably construe and effectuate the 
Legislature's intent and purpose behind the legisla­
tion. "[Ar court is to. construe a statute ' "so as to ef­
fectuate the purpose of the law." ' " ( White 11. Countv 
q(Sacramento 0982) 31 Cal.3d 676. 681 [ ill 
Cal.Rptr. 520, 646 P.2d I 91J.) The purpose of the 
anti-SLAPP legislation is to make ·available a drastic 
pretrial remedy designed to discourage the filing of a 
specifically defined category of laws1,1its deemed by 
the Legislature to constitute an "abuse of the judicial · 

· process" because they are "brought primarily to chill 
.the valid exercise of the constitutional rights. of free­
dom of speech and petition for the redress of griev­
ances."(§ 425.16, subd. (a).) The legislation was not 

· intended to make such an extraordinary remedy 
broadly available in every case involving an action­
able statement uttered in a court of law, or in a legis­
lative, executive, or other "offical" proceeding. 

All three justices comprising the panel that .decided 
petitioner's appeal below, majority and dissenting 
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alike, agreed that the anti-SLAPP statute was not 
intended to immunize every statement made before or 
in coMection with an official proceeding,' but was 
instead intended to protect statements on ·a public · 
issue made in an official proceeding and statements 
made in connection with a public issue under consid­
eration or review in an official proceeding. (See also 
Linsco/Prtvate Ledger, Inc. 11. Investors Arbitration 
Services, Inc., supra, 50 Cal.App.4th at p 1633; Zhao 
v. Wong, supra, 48 Cal.APP.4th at p. 1127.ll would 
commend what I believe are the key portions of those 
two separate opinions, which together conclude, con­
trary to the holding of the majority here, that subdivi­
sion (e)(l) and (2) of section 425.16 must be con~ 
strued to require a separate showing that the legisla­
tive, executive, judicial or other "official" proceeding 
involved inquiry into a public issue or issue of public 
interest. The section that follows sets forth the rele­
vant portions of the opinions· of the Court of Appeal 
holding to that effect. 

II 

In the Court of Appeal below in this case (maj. opn. 
by Dossee, J.; Stein, J., cone.; dis. opn. by Strank­
man, P. J.), the majority made the following observa­
tions in concluding ·that a defendant seeking anti­
SLAPP protection under section 425.16, subdivision 
( e )(I ) or (2), must separately demonstrate that such 
statement was made in a legislative, executive, judi­
cial or other "official" proceeding involving a public 
issue or issue of public interest: 

·-· 
"The remedy authoriz.ed by the anti-SLAPP statute is 

· a special mOtion to ·strike any cause of actiori which 
arises from an 'act of [the defendant] in *1132 fur­
therance of the [defendant's] right of petition or free' 
speech under the United States or California Consti­
tution in co!Ulection with a public issue .... ' (§ 425.16, 
subd. (b); see generally, Wilcox 11. Superior Court 
Cl 994) 27 Cal.App.4th 809 [ 33 Cal.Rntr.2d 446j.l 

"The special motion to strike a SLAPP suit is a dras­
tic and extraordinary remedy. It not only allows an 
early dismissal of the plaintiffs complaint; it also 
authoriz.es an award of attorney fees to the prevailing 
defendant.(§ 425.16, subds. (b), (c).) .... 

"Subdivision (e) of section 425.16 [as in effect and 

controlling in .the instant case] defines an ' "act in 
furtherance of a person's right of petition or free 
speech ... in connection with a public issue" ' to in" 
elude '[I] any written or oral statement or writing · 
made before a legislative, executive, or judicial pro- . 
ceeding, or any other official proceeding authoriz.ed 
by law; [2] any written or oral statement or writing 
made in connection with an issue under consideration 
or review by a legislative, executive, or judicial body, 
or any other official proceeding authoriz.ed by law; or 
[3] any written or oral statement or writing made in a 
place open to the public' or a public forum in connec­
tion with an issue of public interest.' 

"In the present case, respondent ECHO .contends that 
plaintiffs' lawsuit qualifies as a SLAPP suit because it 
is based upon petitioning activities which fall within 
~hrases [1] and (2] of section 425.16, subdivision (e). 

2 ECHO asserts that statements made in assisting 
tenants Ford an~ Bond to complain to HUD and to 
file small claims· court actions, including ECHO's 
efforts to· resist plaintiffs' ·subpoenas, qualify as 
statements within an official proceeding under phrase 
[ 1]. Further, ECHO asserts that statements made. in 
response to plaintiffs' ·efforts· to chailenge ECHO's 
public funding were connected to the issues under 
consideration by HUD or the courts and therefore fall 
within phrase [2J. 

FN2 ECHO does not rely upon phrase [3], 
which is expressly limited to the use of a 
public forum in connection with an issue of 
public interest. 

"On two previous occasions,' this division has been 
called upon to examine the scope of the anti•SLAPP · 
statute, and on both occasions we gave the statute a 

- narrow interpretation. First, in Zhao 11. Wong[. su- · 
pra.] 48 Cal.App.4th [afPP.l 1120-1121. 1129 .... we 
concluded that in light of the legislative. history and 
the declared legislative purpose of the anti-SLAPP 
statute, the statute applies only to lawsuits which are 
based upon activities closely tied *1133 to the right 
to petition and the freedom of speech. FNJ We empha­
siz.ed that the challenged petition or speech must have 
been 'in coMection with a public issue.' (Zhao, supra, 
48 Cal.App.4th at p, 1127.)Specifically, we held in 

· Zhao that within phrase [2] of section 425.16, subdi­
vision (e), the 'issue under consideration or review by 
a legislative, executive, or judicial body' must be a 
public issue. ( 48 Cal.APP.4th at p. 1127.)More re-
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cently, in Linsco!Privqte Ledger. Inc. y. Inveµors · 
Arbitration Services. Inc.L sypra,] 50 Cal.Aw.4th [at 
pp.l I 638-1639 .... we followed the reasoning of Zhao 
to hold that within phrase [ 1] the statements made 

· before an. official proceeding must be_ on a public 
issue. In sum, we have concluded that' the anti­
SLAPP 'statute was not intended to immunize every 
statement made before or in connection with an offi­
cial proceeding, but was -instead intended to protect 
statements on a public issue made in an official pro­
ceeding and statements made· in connection with a 
public issue under consideration or review in an offi­
cial proceeding. (Linsco/Prtvate Ledger, Inc. v. In­
vestors Arbitration Services, Inc., · supra, 2Q 
Cal.Ap,p.4th at p. 1639; Zhao v. Wong, ·supra, 48 
Cal.Ap,p.4th at p. 1127.l 

FN3 Subdivision (a) of section 425. I 6 pro­
vides: 'The Legislature finds and declares 
that there has been a disturbing increase in 
lawsuits brought primarily to chill the valid 
exercise of the constitutional rights of free­
dom of speech and petition for the redress of 
grievances. The Legislature finds and de­
clares that it is in the public interest to en­
courage continued participation in matters of 
public significance, and that this participa­
tion should not be chilled through abuse of 
the judicial process.' 

"Recently, Division Four of this district has disagreed 
with our interpretation of the anti-SLAPP statute. ( 
Braun v. Chronicle Publishing Co . . · CJ 997) 52 
Cal.App.4th I 036. 1045-1048 [ 6 I Cal.Rotr.2d 58]; 
see also Church ofScientology v. Wol/ersheim ( 1996) 
42 Cal.ApJ!.4th 628. 650 [ 49 Cal.Rotr.2d 620t> The 
Braun court reasoned that the Legislature equated a 
public issue with 'the authorized official proceeding to 
which it connects. Hence, it is the setting itself-ail 
official proceeding-that makes .the iss11e a public is­
sue: 'all that matters is that the First Amendment ac­
tivity take place in an official proceeding or be made 
in connection with an issue being reviewed by an 
official proceeding.' (Braun supra. at p.' 1047.) 

"We cannot accept' this construction of the anti­
SLAPP statute. Certainly not every issue before the 
courts and other official bodies is a public issue, and 
we find it doubtful that the Legislature thought oth­
erwise. (Linsco/Privcite Ledger, Inc. v. Investors Ar­
bitration Services, Inc., supra, 50 Cal.Aop.4th at p, 

1fil.2.;_ see Zhao v. Wong, supra, 48 Cal.AP0.4th at p. 
llllJFurthermore, such a broad reading of the anti­
SLAPP statute would have legal consequences be· 
yond the statute's declared purpose, as the anti­
SLAPP statute would supplant the statutory privilege 
for statements made in· official proceedings (Cjv. 
Code, § 47, subd. (b)).(Linsco/Private Ledger, Inc. v. 
*1134 Investors Arbitration Services, Inc., supra, 50 
Cal.Aw.4th at p. 1639: see Zhao v. Wong, supra, ~ 
Cal.Aw.4th at pp, I 129-1130.)We remain committed 
to our earlier position that a lawsuit qualifies as a 
SLAPP suit' only if it challenges a statement on a 
public issue made in an official proceeding or a 
statement made in connection with a public issue 
under review in an official proceeding. (Lin­
sco/Private Ledger, Inc. v. Investors Arbitration Ser­
vices, Inc., supra, 50 Cal.Aw.4th at p 1639; Zhao v. 
Wong, supra, 48 Cal.App.4th at p. 1127,)" 

Although Presiding Justice Strankman dissented be­
low, he disagreed only with the majority's conclusion 
that the proceedings at which statements were made 
that were attributed to ECHO's employees and alleg­
edly slandered plaintiff Briggs did not involve a pub­
lic issue. Presiding Justice Strankman joined in the 
majority's threshold conclusion that a public issue 
showing is separately required under subdivision 
( e )(I) or (2) of section 425. 16 in order for the special 
anti-SLAPP remedy to apply. The portion of his dis­
senting opinion relevant here read as follows: 

"I agree with the majority that a defendant qualifies 
for anti-SLAPP protection only if the challenged suit 
arose from ·the defendanfs petitioning or speech 'in 
connection with a public issue.' ... ['I] ... [if] The Leg­
islature expressly declared that its intent in enacting 
the anti-SLAPP statute was 'to encourage continued 
participation in matters of public significance' and 
thus granted a person protection from lawsuits arising 
from 'any act of that person in fu_rtheran.ce of the per­
son's right of petition or free speech ... in connecdon 
with a public issue.' (Code Civ. Proc .. § 425.16, 
subds. (a), (b).) If the statute said no more, there 
would be no question that a defendant lodging an 
anti-SLAPP motion must make a prima facie show­
ing that plaintiffs suit arises from an act in further­
ance of defendant's right of petition or free speech in 
connection with a public issue. But the statute further 
provides that an ' "act in furtherance of a person's 
right of petition or free speech ... in connection with a 
public issue"' includes'[!) any ... statement .... made 
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before a legislative, executive, or judicial proceeding, 
or any other official proceeding authorized by law; 
[2] any ... statement .... made in connection with an 
issue under consideration or review by a legislative, 
executive, or judic.ial body, or any other official pro­
ceeding authorized by law; or [3] any ... statement ... 
made in a place open to the public or a public forum 

·in connection with an issue of public interest.' (Code 
Civ. Proc .. § 425.16, subd. (e).) 

"The public issue, or public interest, element is ex­
pressly included in only· the third definitional cate­
gory of the anti-SLAPP statute, which has led some 
courts to conclude that the statl.lte protects any state-

. ment made before or in •1135 connection with an 
official proceeding even if the statement does not 
concern a public issue. (E.g., Church of Scientology 
y. Woilersheim (1996) 42 Cal.App.4th 628. 650 [ 49 
Cal.Rptr.:id 6201.l We have rejected this interpreta­
tion of the anti-SLAPP statute as contrary to the ex­
press declaration of legislative intent and general 
statutory provision protecting a person's exercise of 
constitutional rights of petition and free speech in. 
connection with a public issue. (Code Civ. Proc .. § 

425.16. subds. (a), (b); Linsco/Private Ledger, lnq. v. 
Investors Arbitration Services, Inc. [, supra,] 50 
Cal.App.4th 1633. I 639 ... ; Zhao v. Wong(, supra,] 
48 Cal.App.4th I 114. 1127 .... ll agree with the major-
ity that 'the anti-SLAPP statute was not intended to 
immunize every statement made before or in connec­
tion with an official proceeding, but was instead in· 
tended to protect statements on a public issue made in 
an official proceeding and statements made in con­
nection with a public issue under consideration or 

· review in· an official proceeding. (linsco/Private 
Ledger, Inc. v. Investors Arbitration Services, Inc., 
supra, 50 Cal.App.4th at p. 1639; Zhao v. Wong, su­
pra, 48 Cal.App.4th at p. I 127.l' [Citation.]" 

III 

The majority emphasize that in 1997 the Legislature 
amended section 425.16, to provide that the statute 
"shall be broadly construed." (§ 425.16, subd. (a), as 
amended by Stats. 1997,.ch. 271, § I.) The majority 
'concede the 1997 amendment "effect[ ed] no substan­
tive changes to the anti-SLAPP scheme ... ~" (Maj. 
opn., ante. at p.1119.) 1 remain unconvinced the leg­
islative intent behind the statute, as originally enacted 
or as amended in 1997, was to expand the categories 
of litigation qualifying as SLAPP suits in as broad 

and open-ended a manner. as does the majority's ra­
tionale and holding in this case. 

The 1997 amendment added a smgle sentence (itali­
cized below) to the end of subdivision (a) of~ 
425.16, which currently reads: "The Legislature finds 
and declares that there has been a disturbing. increase · 
in lawsuits brought primarily to chill the valid exer­
cise of the constitutional rights of freedom of speech 
and petition for the redress of grievances. The Legis-

. lature fmds and declares that it is in the public inter­
est to encourage continued participation in matters of 
public significance, and that this participation should 
not be chilled through abuse of the judicial process. 
To this end, this section shall be construed broadly." 
(ltalics added.) 

Obviously, the opening phrase of the single sentence 
added by the 1997 amendment-"To this end ... "· 
reflects the Legislature's intent that the re.medial prri­
visions of the anti~SLAPP legislation be "broadly 
construed" *1136 within the context of the restricted 
scope of the statement of legislative purpose con­
tained in subdivision (a). (See also Zhao v. Wong, 
supra, 48 Cal.APP.4th at p. 1129.llf the Legislature 
bad instead desired to:overrule those decisions of the 
Courts of Appeal·that have construed section 425.16, 
subdivision (e)(l) and (2), as requiring demonstration 
of involvement of a public issue, it could have easily 
done so in precise and explicit terms. To my mind, 
the majority's analysis and holding serve neither the 
letter nor spirit of the 1997 amendment. Not only 
does the rule set down in this cas·e fail to "construeO .. 
broadly" the statute's remediai provisions consistent 
with the ends described in the carefully drawn state­
ment of legislative purpose found in section 425. I 6, 
subdivision (a), it literally reads that statement of 
legislative purpose right out of the statutory scheme 
by recognizing sweeping new categories of litigation, 
bearing no resemblance to the abusive' litigation prac-

. tices described in that subdivisiOn, that will hence- · 
forth automatically qualify as SLAPP suits under 
subdivision (e)(l) and (2). 

Finally, the majority's expansive reading of section 
425.16, subdivision (e)(l) and (2), may have legal 
consequences well beyond the statute's declared pur­
pose, as the anti-SLAPP legislation thusly interpreted 
Stands to supplant Civil Code section 47, subdivision 
(b )'s absolute litigation pri.vilege for communications : 
made in any legislative, judicial, or other official pro-
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ceeding authorized by law. (See Linsco/Private 
Ledger, Inc. v. Investors Arbitration Services, Inc.,· 
su/Jra, 50 Cal.Aw.4th at p. 1639: Zhao v. Wong, su­
pra, 48 Cal.Aop.4th at Jill· 1129-1130.lFrom a practi­
cal standpoint, why, under the majority's rationale, 
would a defendant move, at his own expense, to dis­
miss an unmeritorious lawsuit based on Civil Code 
·Section 47, subdivision (b)'s otherwise applicable 
litigation privilege for statements made in official 
proceedings, when, under the majority's expansive 
interpretation of the anti·SLAPP' legislation, he could 
instead move to specially strike the suit as a retalia­
tory SLAPP suit and· thereby immediately cut off 
discovery in the litigatiol) and recover his attorney 
fees if dismissal is ultimately ordered? 

The majority suggest it would be "anomalous" for 
"direct petition activity" that is ''not focused on an 

· inherently 'public' issue" to be absolutely privileged 
under the lirlgation privilege of Civil Code section 
il, subdivision (b ), iind yet not be otherwise "entitled 
to the pracedural protections of the anti-SLAPP law." 
(Maj. opn., ante, at p. 1121.) Under the majority's 
rationale, the seope of the anti-SLAPP legislation is 
seemingly coextensive with, if not broader than, the 
litigation privilege embodied in Civil Code section 
il, subdivision (b ). Could that have been the intent of 
the Legislature in enacting remedial legislation spe· 
cifica\Jy designed and intended to target the abusive 
practice of SLAPP suitil? 

The majority suggest in conclusion that, "If we today 
- mistak\l the Legislature's intention, the Legislafure _. 

may easily amend the statute." (Maj. opn., *1137 
ante. at p. 1123:) Of course the i:onverse is true ·as 
well-were we to eonstrue section 425, I 6. subdivision 
(eXI) and (2), as requiring demonstration of the in· 
volvement of a public issue in the legislative, execu­
tive, judicial or "official" proceedings covered under 
those clauses of subdivision (e), then if the Legis\a~ 
ture disagreed with that construction, it could amend 
those clauses to more.clearly and explicitly convey 
that no such separate showing is required. I would 
rather. this court risk reversal by the Legislature in 
construing the provisions of subdivision (e)(l) and 
(2) coniistently with the concisely drafted statement 
of statutOry purpose found in subdivision (a), than to 
interpret those two clauses so broadly as to virtually 
nullify the very purpose and spirit of the anti-SLAPP 
legislation by holding that every lawsuit based on any 
actionable word uttered or written in connection with 

any legislative, executive, judicial, or other "official" 
proceeding in the state of California will henceforth, 
as a matter of law, be deemed a retaliatory SLAPP 
suit. 

I would hold, consistent with the unanimous determi­
nation of the Court of Appeal below, that the Legisla­
ture intended involvement of a public issue or issue 
of public interest be demonstrated under subdivision 
(eXI) and (2) of section 425.16. 

Brown, J., concurred. *1138 
053 cent-Y cent~R found without first cent-Y. 

Cal. 1999. 
Briggs v. _Eden Council for Hope & Opportunity 
19 Cal.4th 1106, 969 P.2d 564, 81 Cal.Rptr.2d 471, 
99 Cal. Daily Op. Serv. 554, 99 Daily Journal D.A.R. 
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Supreme Court of California 
'LESLIE FLANNERY, Plaintiff, Cross-defendarit and 

Appellant, 
v. 

JOHN F. PRENTICE et al., Defendants and Cross­
complain.ants and Respondents. 

No. 8080150. 

Aug. 13, 2001. 

SUMMARY 

The trial court entered summary judgment for attor­
neys who had represented plaintiff in .ll. prior success­
ful action under the Fair Employment and. Housing 
Act {FEHA), fmding that the attorneys, not plaintiff, 
were entitled to the earlier award of attorney fees 
under Gov. Code. § 12965, providing that in private 
actions the court "may award to the prevailing party 
reasonable attorney's fees." (Superior Court of the 
City and County of San Francisco, No. 988836, 
David A. Garcia, Judge.) The Court of Appeal, First 

'Dist., Div. Five, No. A083668, reversed .. 

The Supreme Court affirmed the judgment of the. 
Court of Appeal. Although the court disagreed with 
the Court of Appeal's legal analysis regarding owner­
ship of unassigned Gov. Code. •§ 12965, attorney 
fees, it held that summary judgment was not appro­
priate on the record, which contained conflicting ~vi- · 
dence as to whether a controlling fee agreement ex­
isted or what the terms of any such agreement might 
be. The court held that the fees awarded, excluding 
fees already paid, belonged, absent an enforceable 
agreement to the contrary, to the attorneys who la­
bored to earn them. The basic, underlying purpose of 
FEHA is to safeguard the right of Californians to 
seek, obtain, and hold employment ·without· experi-

. encing discrimination; and without some mechanism 
authorizing the award of attorney fees, private actions 
to enforce such an important public policy would, as 
a practical matter, frequently be infeasible. Judicial 
precedent has established that under the private attor­
ney general fee doctrine, awards are properly made to 
plaintiffs' attorneys rather than to plaintiffs them­
selves. Neither in enacting nor in amending FEHA 

generally or Gov. Code. § 12965, specifically, has the 
Legislature repudiated such precedents. This con­
struction of § 12965 advances important public poli­
cies, including encolD'liging representation of legiti· 
mate FEHA claimants and discouraging nonmeritori­
ous suits, avoiding ':1"just enriclunent, ensuring fair­
ness, addressing ethical concerns, and encouraging 
written attorney fee agreements. (Opinion by Werde­
gar, J., with George, C. J., Baxter, Chin, and·Brown, 
JJ., concurring. Dissenting opinion by Kennard, J. 
(seep. 591).) 

HEADNOTES 

Classified to California Digest of Official Reports 

(!A, .. !!!.. !.£) Costs § 20--Attorney Fees-Statutory 
Provisions-Fair Employment and Housing Act­
Award to Party or Attorneys. 
Under Gov. Code, § 12965, part of the California 
Fair. Employment and Housing Act (FEHA) (Gov. 
Code. § 12900 et seq.), providing that in private lic· 
tions the court "may award to the prevailing party 
reasonable attorney's fees," the fees awarded, exclud­
ing fees already paid, belong, absent an enforceable · 
agreement to the. contrary, to the attorneys who la­
bored to earn them. The basic, underlying purpose of 
FEHA is to safeguard the· right of Californians to 
seek, obtain, and hold employment without experi­
encing discrimination,-and, without some mechanism 
aµthorizing the award of attorney fees, private actions 
to enforce such an important public policy would, as 
a practical matter, frequently be infeasible. Judicial 
precedent has established that under the private attor­
ney general fee doctrine, awards are properly made to 
plaintiffs' attorneys rather than to plaintiffs them­
selves. Neither. in eriactirig nor in amending FEHA . 
generally or Gov. Code.§ 12965, specifically, has the 
Legislature repudiated such precedents. This con­
struction of§ 12965 advances important public poli­
cies, including encouraging representation of legiti­
mate FEHA claimants and discouraging nonmeritori­
ous suits, avoiding unjust enriclunent, ensuring fair­
ness, addressing ethical . concerns, and encouraging 
written attorney fee agreements. 
[See 7 Wjtkin. Cal. Procedure r 4th ed. J 997) Judg­
ment§ 201; West's Key Number Digest, Civil Rights 
k. 455.] ' ' 
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ill Statutes § 29-Construction--Language-
Legislative Intent. 
Jn construing a statute, the court begins· its inquiry by 
examining _the statute's words, giving them a plain 
and commonsense meaning. In doing so, however, 
the court does not consider the statu_tory language in 
isolation, but rather looks to the entire substance of 
the statute in order to determine the scope and pur­
pose of the provision, and avoids any construction 
that would produce absurd consequences. 

Q) Parties § 1-Definition-Party--Litigant or Attor­
ney:Words, Phrases, and Maxims--Party. 
The word ''party" is reasonably susceptible of more 
than one interpretation. In the countless procedural 
statutes in which the term "party" is used, it is com­
monly understood to refer to either the actual litigant 
or the litigant's attorney of· record. Since that is the 
ordinary import of the term, that is the meaning 
courts must .ascribe to it when it is used in a statute, 
unless. the Legislature has clearly indicated a contrary 
intent. 

(!) Costs § 20--Attorney Fees-Statutory Provisions-­
Fair Employment and Housing Act--Award to Party 
or Attorneys. 
Gov. Code. § 12965, part of the California Fair Em­
ployment and Housing Act (Gov. Code. § 12900 et 
~. providing _that in private actions the court "may 
award to the prevailing party reasonable attorney's 
fees," expressly authorizes the award only of attorney 
fees. An award that is not designed to compensate the 
litigant for payments made to, owed to, or forgiven 
by an attorney is, in one sense, not an attorney fee at 
all. Read plainly in aecordance .with this language, 
therefore, § 12965 does not authorize awards, such as 
to the litigant, that the litigant is not (absent agree­
ment, at any rate) obligated to pay as attorney com­
pensation. Indeed; the usual and ordinary meaning of 
the words "reasonable attorney's fees"· is the consid­
eration that a litigant pays or becomes liable to pay in 
exchange for legal_ representation. 

@ Costs § 20--Attomey Fees--Statutory Provisions-­
Fair Employment and Housing Act--A ward to Party 
or Attomeys--Ambiguity. · 
Gov. Code, § 12965, part of the California Fair Em­
ployment and Housing Act (FEHA) (Gov. Code. § 
12900 et seq.), providing-that in private actions the 
court "may award to 'the prevailing party reasonable 
attorney's fees," is sufficiently ambiguous to warrant 

a court's consideration of evidence of the Legisla­
ture's intent beyond the words of the statute. Accord­
ingly, in order to ascertain the most reasonable inter­
pretation of§ 12965, the court may examine extrinsic 
information, including the statute's legislative history 
and underlying purposes. 

® Costs § 20--Attorney Fees--Statutory Provisions­
Fair Employment and Housing Act--Award to Party 
or Attorneys--Federal Law. 
In construing Gov. Code. § 12965, part of the Cali­
fornia Fair Employment and Housing Act (FEHA) 
(Gov. Code. § 12900 et seq.), providing that in pri­
vate actions the court "may award to the prevailing 
party reasonable attorney's fees," the court is not 
bound by lower federal appellate decisions. And 
while the United States Supreme Court's pronounce­
ments respecting fees awarded under federal statutes 
may be instructive, they do not control the construc-

· tion ofFEHA's attorney fee provision. 

(1) Costs § 13-Attorney Fees--Absence of Agree­
ment. 
In ·the absence of an agreement upon the subject, the 
client must be deemed to have promised to pay the 
attorney the reasonable value of the services per­
formed on the client's behalf and with the client's 
consent and knowledge. 

@ Appellate Review § IO-Decisions Appealable--
Corisent of Appellant. _ 
A judgment rendered with consent of the appellant is 
not appealable. 
[See 9 Wjtkin. Cal. Procedure (4th ed. I 997) Appeal. 
§..ill.] 
® Appellate Review §_ 10--Decisions Appealable-­
Jurisdiction--Consent of Appellant. 
There is substantial authority for the proposition that 
a party who has invoked or consented to the exercise 
of jurisdiction beyond the court's authority may be 
precluded from challenging it .afterward, even on a 
direct attack by appeal. 
[See 2 Witkin, Cal. Procedure (4th ed. 1997) Jurisdic­
tion, § 324.] 
COUNSEL 

Nagley & Meredith, Nagley, Meredith & Miller and 
LaWrence N. Hensley for Plaintiff, Cross-defendant 
and Appellant. 

Joe Ross McCray; Lewis, D'Amato, Brisbois & Bis- · 
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gaard, Frederick Bruce Legemes; Law Offices of 
Richard M. Pearl and Richard M. Pearl for Defen­
dants, Cross-eomplainants and Respondents. 

WERDEGAR, J. 

The question presented is to whom, as between attor­
ney and client, attorney fees awarded under 
Government Code section · 12965 ·(hereafter ~ 
12965), mi part of the California Fair Employment 
and Housing Act (PEHA) ( Gov. Code. § 12900 et 
~. belong when no contractual agreement pro­
vides for their disposition. We conclude that, absent 
proof on remand of an enforceable agreement to the 
contrary, the attorney fees awarded in this case be­
long to the attorneys who labored to earn them. · 

FN 1 ·Section 12965 addresses elimination of 
unlawful discriminatory practices through 
conference, conciliation, persuasion, and ac­
cusation, as well as right-to-sue notices and 
civil actions under FEHA. As relevant here, 
section 12965 provides: "In actions .brought 

. under this section, the court, in its discretion, 
may award to the prevailing party reason­
able attorney's fees and costs, incfoding ex- · 
pert witness fees, except where the action is 

·filed ~y a public agency or a public official, 
acting in an official capacity." (§ 12965. · 
subd. (b).) 

Background 

The Court or' Appeal adequately stated the. relevant 
· facts. Plaintiff Leslie' Flannery sued her former em­

ployer, the California Highway Patrol (CHP), *576 
alleging violations of FEHA. The jury awarded plain­
tiff $250,000 in damages. The trial court awarded 
$1,088,231 in attorney fees, expressly basing the 
award both on Government Code section 12965, sub­
division. (b) and on Code of Civil Procedure section 
1021.S. ( Flannery v. California Highwav Patrol 
C1998l 61 Cal.App.4th 629. 632-633 (71 Cal.Rotr.2d 
632l(F/annery /).) 

On appeal by the CHP, the Court of App.eat con­
cluded that the fee award was improper insofar as it 
was based on Code of Civil Procedure section 1021 ,5 
and that, insofar as it was based on FEHA, the trial 
court had not applied the correct Standards in deter­
mining the amount The Court of Appeal remanded 

for reconsideration of the amount of the fee award. ( 
Flannery I. supra. 61 Ca).APP.4th at p. 648.)0n re­
mimd, the ~al court applied a reduced multiplier and 
awarded $891,042 in fees and expenses for the under­
lying case and $80,642 in fees and experises for fee 
work. The CHP also appealed that award, and the 
Court of APJ1eal unanimously affirmed it. FN2 

FN2 We grant defendants' request that we 
take judicial notiee of the appellate record in 
Flannery v. State of California· (Jan. 21, 
'.2000, A086398) (nonpub. opn.), which m­
cludes the record of Flannery v. California 
Highway Patrol (Super. Ct. Alameda 
County, 1999, No. 726290-8). 

Meanwhile, Flannery brought this action against her 
former counsel, John F. Prentice, John H. Scott, and 
the law firms. of Prentice & Scott, and Bley & Bley, 
John Prentice's former firm (eollectively, defendants). 
Her amended complaint included causes of action for 
declaratory relief, breach .of fiduciary duties, legal 
malpractice, and constructive fraud. She sought dam­
ages and a judicial declaration that she was entitled to 
the entire statutory fee awarded iii the earlier action. 
Flarinery alleged that she and defendants had orally 
entered into a contingent fee agreement entitling de­
fendants only to "40% of the net settlement or net 
award of the jury." She also contended that defen­

. dants' failure to advise her of the terms .and condi· 
tions of their representation· and to obtain her full and 
informed consent to a fee agreement constituted a 
breach of their. fiduciary duties; legal malpractice, 
and constructive fraud. The amended eomplaint ·also 
included causes of action for breach of fiduciafy duty 
and legal malpractice based on allegations that de- . 
fendants bad in the PEHA litigation failed to present 
competent evidence of future wage loss. 

Prentice & Scott cross-complained against Flannery, 
seeking a declaration that they were erititled to . the 
statutory· fee award and; in the alternative, recover)' 
in quantum mer_uit or damages for breach of contract. 
Prentice & Scott contended they had a contingency · 
agreement with Flannery providirig they' would re­
ceive either "forty percent of the amount recovered 
from a jury *577 verdict or the entirefy of statutory 
fees that might be awarded .... " Additionally, Bley & 
Bley cross-complained against Prentice & Scott for 
equitable iiidemnity and coritrachuil damages. 
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Defendants moved for siimrnary judgment on. 
Flannery's ·complaint. Prentice & Scott also moved . 
for summary adjudication on their declaratory relief 
cause of action. The trial court granted summary 
judgment for defendants, concluding as matters of 
law that Flannery was not entitled to the attorney fee 
award in the FEHA litigation and that there had been 
no malpractice. The trial court also granted :Prentice 

· & Scott's motion for summary adjudication, declaring 
that, as a matter of law, they were entitled ti> the pro­
ceeds of the attorney fee award in the FEHA litiga­
tion. The remaining claims in the cross-complaints 
were dismissed voluntarily. 

The Court of Appeal reversed, reasoning, in the pub­
lished portion of its opinion, that attorney fees 
awarded under section 12965, subdivision (b) belong 
to the litigant fonnally awarded them (who may or 
may not agree to give these fees to counsel as com­
pensation), and that whether any compensation 
agreement exists in this case presents a triable ques­
tion of fact. 

Discussion 

A. Who owns funds awarded pursuanJ to section 
12965 when no .contract provides for their disposi­

tion? 

·As noted, in private actions ·brought under section 
12965, ''the court, in its discretion, may award to the 
prevailing party reasonable attorney's fee~ and costs, 
including expert witness fees .. :." (§ 12965, subd. 
(b).) The prqpriety of the court's having awarded fees. 
in this case is.not at issue; our question pertains to the 
ownership of the. statutory award. In such. circum­
stances, our fundamental task is to "ascertain the 
Legislature's intent -in order to effectuate the law's 
purpose." ( White v. Ultramar Inc. Cl 999) 21 Cal.4th 
563, 572 [88 Cal.RDtr 2d 19. 981 P.2d 944).) As will 
appear, while the legislative purposes underlying 
FEHA and its attorney fee provision are relatively 
clear which fonnulation (among various combina­
tions' of rules and exceptions proffered by the parties) 
will most reliably effectuate these purposes is a 
closer question. Q.§) We conclude that any procee~s 
of a sectjon 12965 fee award exceeding fees the cli­
ent already has paid belong, absent a contractual 
agreement validly disposing of them, to the attorneys . 
for whose work they are awarded. 

1. Statutory language 

(6) We begin our inquiry by examining section 
~·s words, giving them a plain and common­
sense meaning. ( *518Garcia y McCutchen· Cl 997) 
16 Cal.4th 469. 4 76 [66 Cal.Rptr.2d JI 9. 940 P .2d 
.2llfil..) In doing so, however, we do not consider the 
statutory language in isolation. ( Lungren v. Deuk­
meiian 0988) 45 Cal.3d 727. 735 [248 Cal.Rptr. 115. 
755 P.2d 2991.) Rather, we look to "the entire sub­
stance of the statute ... in order to determine the scc:ipe 
and purpose of the provision .... " ( West Pico Furni- . 
1Ure Co. y. PqCific Finance Loans 0970) 2 Cal.3d 
594. 608 [86 Cal.Rptr; 793, 469 P.2d 665).) We avoid 
any construction that would produce absurd conse­
quences. ( People v. Mendoza (2000) 23 Cal.4th 896. 
908 [98 Cal.Rptr.2d 431. 4 P.3d 2651.l 

While it is tru~ that section' 12965 authorizes fee 
. awards ''to the prevailing party" (§ 12965, subd. (b), 

italics added), that language does not unambiguously 
favor plaintiff. Q) "The word 'part[y]' is reasonably 
susceptible to more than one interpretation." ( ~ 
Sigwior Caurt 0995) 10 .Cal.4th 578. 582 fil 
Cal.Rntr.2d 878. 896 P .2d 171],) "In the countless 
procedural statutes in which the term 'party' is used, it 
is coinmonly understood to refer to either the actual 
litigant or the litigant's attorney' cif record. [Citations.) 
Since that is the ordinary import of the term, that is 
the meaning we must ascribe to it when used in [a 
statute), unless the Legislature has clearly indicated a 
contrary intent .... " (McDowell v. Watson (1997) 59 
Cal.APP.4th 1155. 1164 [69 Cal.Rptr.2d 6921, citing 
Levy v. Superior Court, supra, at p. 583; see also 
'.D=ope ·v Katz 0995Y 11 Cal.4th 274. 282 ID 
Cal.Rntr.2d 241..902 P.2d 259].) FN

3 

· FN3 That this court, as· the dissent observes, 
"has invalidated statutory awards of attorney 
fees when ordered paid directly to a party's 
lawyer'' (dis. opn. of Kennard, J., post, at p. 
594) does not undermine our conclusion, as 
the cases cited by the dissent all rely, ulti­
mately, on our holding in 8haron v, Sharon 
(1888) 75 Cal. 1. 38 [16 P. 3451. that the 
Legislature, in authorizing divorc~ courts to . 
"require the husband to pay as alimony any 
money necessary tQ enable the wife to sup­
port herself or her children, or to prosecute 
or defend the action" (former Ciy, Code. § 
ill) plainly intended that the money be paid 
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to the wife, rather than directly to her attor· 
neys. No such plain intent obtains in this 
case. 

Uhl Even if we were to construe ''party" in section 
12965 formally to designate a litigant only, that 
would not preclude our also declaring that beneficial 
ownership of section 12965 fees remains, absent COD· 

tract, with the attorneys they are designed to compen· 
sate. (Cf. U.S. v. Jerry M. Lewis Truck Parts & 
Eauipment C9th Cir. 19961 89 F.3d 574. 577.cert. den. 
09971 519 U.S. 1109 [117 S.Ct. 945; 136 L.Ed.2d 
834 l( Virani) [concluding, in an action under the fed· 
eral False Claims Act, that a client's "right'' to rea· 
sonable attoriley·fees "is really a power to obtain fees 
for his attorney; the attorneys' right does not come 
into being· until the client exercises that power;· the 
defendant's liability will only arise if that power is · 
exercised"].) 

(1) Section 12965 expressly authorizes the award 
only of attorney fees. An award that does not com· 
pensate the litigant for payments made to, owed *579 
to, or forgiven FN

4 by an attorney or attorneys is, in 
one sense, ~ot an "attorney's fee" at all. Read plainly 
in.·!ICCOrdance with this language, therefore, ~ 
~ does not authorize awards that the litigant is 
not (absent agreement, at any rate) obligated to pay 
as attorney compensation. Indeed, as we previously 
have recognized, "the usual and ordinary meaning of 
the words 'reasonable attorney's fees' is the c.onsidera­
tion that a litigant pays or becomes liable to pay in 
exchange for legal representation." ( Trope v. Katz. 
.. . .. . . PH' 
supra. I J Cal.4th at p. 282.) . 

FN4 As, for example,· in the event an attor- · 
ney for charitable, ethical, or other profes­
sional reasons provides services pro bono or 
at a reduced rate. (See fh. 5,post.) 

FNS Of course, the above genei'al definition 
of attorney fees "was not intended to imply 
that fees can be recovered only when, and to 

· the extent that, a litigant incurs fees on a fee­
for·service basis, a· question not raised 
therein." ( PLCM Group. Inc. v. Drexler 
C2000l 22 Cal.4th 1084. I 097. fh. 5 W, 
Ca!.Rptr.2d 198. 997 P.2d 51 ll [entity rep­
resented by in-house counsel may recover 
attorney fees underCiv. Code.§ 17171.) 

U) Despite the foregoing, section 12965 is neverthe· 
less, in our view, "sufficiently ambiguous to warrant 
our consideration of evidence of the Legislature's 
intent beyond the words of the statute." (-Snukal v. 
Flightwgys Manufacturing, Inc. {2000) 23 Cal.4th 
754. 779 [98 Cal.Rptr.2d l. 3 P.3d 2861.l Accord· 
ingly. in order to ascertain the most reaiionable inter­
pretation of section 12965, we may examine extrinsic 
infotmiition, includmg the statute's legislative history 
and underlying purposes. ( Hughes v. Board of Archi­
tectural Examiners (1998) 17 Cal.4th 763. 776 ffi 
Cal.Rptr2d 624. 952 P.2d 6411.l 

2. Legislative intent 

Plaintiff takes the position that, l!ecause She is the 
"prevailing party" and defendants are unable to prove 
the existence of a compensation agreement, she· is 
entitled to retain not only the jury's $250,000 dam­
ages judgment-which, minus some costs, already has 
been disbursed to her-but, in addition, the full amount 
of the court's attorney fee award. We do not believe 
our Legislature could have intended such an out­
come.·· 

Plaintiff urges us to construe section· 12965 in the 
light of federal cases construing certain federal: statu­
tory attorney fee provisions. Generally speaking, the 
cases cited have recognized the right of the client, 
rather than the attorney, . to seek, recover, or waive 
statutory fees. (§) We are of course not bound by 
lower. federal appellate decisions. ( Peo0le v. Zapien 
{i993) 4 Cal.4th 929. 989 []7 Cal.R,ptr.2d 122. 846 
P.2d 7041; see, e.g., Commodore Home Svstems. Inc. 
v. Superior Court 0982) 32 Cal.3d 211. 217-218 
[185 Cal.Rotr. 270. 649 P.2d 9121 [declining to fol­
low federal decisions barring punitive damages in 
federal discrimination actions].) And while the high 
*580 court's pronouncements respecting fees awarded 
under federal statutes may be instructive, they do not 
control our construction of FEHA 's attorney Jee pro­
vision. (Cf. Romano v. Rockwell /nternat. Inc 
(1996) 14 Cal.4th 479. 495-498 [59 Cal.Rptr.2d 20. 
926 P.2d I I 141 [declining in PEHA matter to follow 
United States Supreme Court decisions concerning 
federal statute of limil!ltions for wrongful tetmination 
actions].) As has been recognized (see, e.g,, Flannerv; 

'J. supra. 61 Cal.App.4th at p~ 643). the federal deci· 
sions urged by plaintiff are to some extent based on 
federal legisiative history, which is without Califor· 
nia parallel. (See, e.g., Eyans v. Jeff D. Cl986l 475 
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U.S. 717. 731 [106 S.Ct. 1531. 1539-1540. 89 
L.Ed.2d 747l(Evanr) [discussing 42 u.s.c. § 1988 
"and its legislative history"].) 

Plaintiff relies most. heavily on two United States 
Supreme Court cases involving attorney fees awarded 
under 42 United States Code section 1988. FN6 . In 
Evans. supra. 475 U.S. 717. a class action, the issue 
of who "owns" an attorney fee award arose because 
the clients. sought to waive that remedy in order to 
effect settlement. The high court held the district 
court in that case had not abused its discretion by 
approving a settlement that included a fee waiver f.i4 
at pp. 729-730 [106 s.g. at pp. 1538-I539D. noting 
that a "straightforward reading of .§...lifill" (id, at p. 
730. fil. 19 fHl6 S.Ct. at p. I 539]) indicates Congress 
bestowed ·fee award eligibility "on the 'prevailing 
party' " (id. at p, 730 U06 S,Ct. at p. I 538]). Con­
grtiSs in section 1988 "did not prevent the party from 
waiving this eligibilify anymore than it legislated 
against assignment of this right to an attorney~' 
(Evans. supra. at PP. 730-731 [) 06 S.Ct. at D, I 539D. 
the court reasoned. More recently, in Venegas v. 
Mitchell Cl 990) 495 U.S, 82 [I IQ S.Ct. 1679. 109 
L.Ed.2d 74J(Venegas), the high court held that 42 
United States Code section 1988 did not invalidate a 
contingent attorney fee contract requiring a. prevail­
ing civil rights plaintiff to pay his attorney more than 
the statutory fees awarded by the court. C Venegas. 
supra. at DD •. 83-84. 90 [1 IQ S.Ct. at pp. 1680-1681. 
l2Bfil In so holding, the court reiterated that "it is 
the party, rather than the lawyer, who is ... eligible" 
Cid. at p. 87 fllO S,Ct. at p, I 682D for a section 1988 
award; · 

FN6 Title 42 United States Code section 
l2ll. provide5, inter alia, that, in certain fed­
erar civil rights actions, ''the court, in its dis­
cretion, may allow the prevailing party~ 
other than the Utiited States, a reasonable at­
torney's fee as part of the costs." C42 U.s.c. 
§ 1988(b).) 

To the extent the high court's construction of il 
United States Code section 1988 properly may in­
foiln ow" construction of Government Code section 
~. of course, Evans and Venegas would support 
the view that it was plaintiff (as opposed to defen­
dants) who was "eligible" to.seek the fee award in the 
FEHA litigation below. ''Neither case, however, ex­
pressly considered the narrow question we face: 

whether a party may receive or keep the proceeds of 
a fee award when she has neither agreed to pay her 
*581 attorneys nor obtained from them a waiver of 
payment." The United States Supreme Court has not 
spoken to that precise question, and " 'an opinion is 
not authority for a proposition not therein consid­
ered.' " ( Aguilar v. Avis Rent A Car Svstem, Inc. 
Cl999) 21 Cal.4th 121. 143 [87 Cal.Rotr.2d 132. 980 
P.2d 846).) FN7 

FN7 The holding of Evans, moreover, ex­
pressly was limited to ."the facts of record in 
this case" ( Eyqns. SUDra. 475 U.S. at p. 729 
[]06 S.Ct. at p. 1538)) bearing on whether 
the public agency defendants sought fee 
waivers as a matter of poiicy or sought gen­
erally ''to deter attorneys from representing 
plaintiffs in Civil rights suits" (id. at p. 740 
[] 06 S.Ct. at p, 1544]), a question not pre­
sented in this case. 

In any event, the high court's analysis of 42 United 
States Code section 1988 fe\) eligibility is not incom­
patible with ihe trial court's ruling that defendlints 
Prentice & Scott are entitled to the proceeds of the . 
fee award that plaintiff concedes she authori7.ed Q.e­
fendants to seek. As the Ninth Circuit Court of Ap­
peals explained in Virani. sUpra. 89 F,3d 574.Evans 
stands for the proposition that, urider 42 United States 
Code section 1988, only a plaintiff has the power io 
demand that a defendant pay the fees of the plaintiffs 
attorney, and ''the defendanfs lilibiiify will only arise 
if thiit power is exercised" (Virani, supra, at p. 577). 
But once the clienfs power to demand attorney fees is · 
exerdsed, . the ·attorney's right to receive them 
"come[s] into being." (Ibid.) Accordingly, and as 
pertinent for our purposes, "[t]he plaintiff has no 
power to confer the fee upon himself." (Ibid.; but see 
Gjlbrook v. Citv of Weitminster <9th Cir. 1999) 177 
F.3d 839. 874-875 [holding 42 u.s.c. § 1988 fee 
award payable directly to party rather than counsel].) 

Outside .of the 42 United States Code section I 988 
fee eligibility context, federal fee-shifting jurispru· 
dence is not uniform; federal courts vary their han­
dling of attorney fee awards depending on the con­
text, sometimes awardmg fees to litigants and some­
times directly to counsel. PNB Despite this lack of uni­
formity, however, "[t]he propriety of a direct award 
to the plaintiffs' attorney, rather than to plaintiffs 
themselves, in the exercise of the court's *582 equita-
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. ble powers, is no longer questioned in the federal 
couits." ( Serrano v. Priest 0977) 20 Cal.3d 25. 47. 
.fn...l.1. [141 Cal.Rptr. 315. 569 P.2d 13031. citing nu­
merous authorities.) FN9 

FN8 Compare, e.g., Freeman v. B & B As­
socjates ro.C, Cir. 19S6l 790 F.2d 145 (at­
torney cannot sue for fees under Truth-in­

. Lending Act) and First Iowa Hydro Ellie. 
Coop. v. Iowa-Illinois Gas & E. Co. (8th 
Cir. 19571 245 F.2d 630 (Clayton Act fees 
accrue only to party injure~) with Rodriguez 
y. Tav/or (3d Cir. 1977) 569 F.2d i23 I. 
1245 (to avoid windfall, Age Discrimination 
in Employment Act fee awards "must accrue 
to counsel"); Hairston v. R & R Apartments 
(7th Cir. 1975) 510 F.2d 1090. 1093 (to 
avoid windfall, fees granted under Fair 
Housing Act "should go directly to the or- . 
ganization providing the services"); 
Brandenburger v. Thqmpson (9th Cir. 1974) 
494 F.2d 885. 889 (equitable fee award 
"should be· made directly to the organization 
providing the services to ensure against. a 
windfall to the litiganf'); Mjl/er v. Amuse­
ment Entererises. Inc. (5th Cir. 1970) 426 
F.2d 534. 539 (in awarding fees under the 
public accommodations provisions of Civil 
Rights Act of 1964, court ha.8 "equitable 
powers [to) assure that the fees allowed are 
to reimburse and compensate for legal ser­
vices rendered and will not go to the liti­
gants, named or class"). 

FN9 Plaintiff acknowledges that federal au­
thority exists for awarding statutory fees di- · 
rectly to an attorney when it is uncontested 
that the lawyer is contractually entitled to 
the fee· award, citing, inter alia, Richardson 
v. Pen(old (7th Cir. 1990) 900 F.2d 116. 117 
and Dennis 'v. Chang <9th Cir. 1980) 611 
F.2d 1302. 1309. 

Until the Court of Appeal rendered an opinion in this 
case, no California court had published a view as to 
whether attOrney fees awarded wider section 12965 
belong, absent contract, to the party or to the party's 
attorneys, or whether the term "prevailing party" as 
used in that statute may in appropriate circumstances 
be construed to include counsel. But at the time the 
statutory language, originally part of the Labor Code, 

was first enacted (see Commodore Home SVstems, 
Inc. y. Sueerior Court. supra. 32 Cal.3d at p. 216. 
citing Stats. 1978; ch. 1254, § 10, p. 4073), California 
couits, including this court, had determined that 
courts awarding attorney fees, including statutory 
fees, could pay them directly to the preVailing liti­
gant's attorney. (See, e.g., Serrano v. Priest. supra. 
20 Cal.3d at p. 47 [upholding award of ''private attor­
ney general" fees directly to attorneys for plaintiffs 
who challenged state school funding scheme]; Hom 
11. Swoap (1974) 41 Cal.A.pp.3d 375. 383-384 lllQ 
Cal.Rptr. 1131 [Welf. & Inst. Code. § 10962 fees 
properly paid " 'directly to counsei for petitioner' " 
who challenged welfare regulation]; Knoffv. City etc. 
of San Francisco Cl 969) 1 CaLApp.3d I 84. 203-204 
& fu. 14 [81 Cal.Rptr. 6831 [court in class action had 
discretion under city charter to awlird fees directly to 
counsel].) 

In 1982, upholding an attorney fee award under Code 
of Civil Procedure section· 1021.5, which codifies the 
"private attorney general" fee doctrine, FN 

10 we con­
sidered it "established that awards are properly made 
to plaintiffs' attorneys rather than to plaintiffs them­
selves." ( Folsom y, Butte County Assn. of Govern­
ments Cl982) 32 Cal.3d 668. 682 & fu. 26 [186 
Cal.Rptr. 589. 652 P.2d 4371.> Neither in enacting 
nor in· amending Government Code section 12965, 
FNt 

1 or FEHA generally, has the Legislature repudi­
ated such precedents. 

FN 10 In pertinent part, Code of Civil Proce­
dure section 1021.5 provides that, under 

· · specified circumstances, a court "may award 
attorneys' fees to a successful party against 
one or more .opposing parties in any action 
which has resulted in the enforcement of an 
important right affecting the public interest." 

FN 11 Section 12965 was added by the 1980 
Statutes and Amendments to the Codes 
(Statutes), chapter 992, section 4, page 3157 
lind amended by Statutes 1980, chapter 
1023, section 9, page 3284; Statutes 1984, 
chapter 217, section I;. page 688; Statutes 
1984, chapter 420, section 1.5, page 1792; 
Statutes 1992, chapter 911, section 5, page 
4240; Statutes 1992, chapter 912, section 
7.1, page 4276; Statutes 1998, chapter 931, 
section 183; Statutes 1999, chapter 591, sec­
tion 12; and Statutes 2000, chapter 189, sec-
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tion I. 

The basic, underlying purpose of FEHA is to safe­
guard the right of Californians to seek, obtain, and 
hold employment without e.x~riencing *583 dis­
crimination on account of race, religious creed, color, 
national origin, ancestry, physical disability, medical 
disability, medical condition, marital status, sex, age, 
or sexual orientation. (Goy. Code. § 12920: 
Stevenson JI. Superior Court 0 997) 16 Cai.4th 880. 
fil [66 Cal.Rptr.2d 888. 941 P.2d 11571.) There is 
no doubt that " 'privately initiated lawsuits are often 
essentiai to the effe~tion of the fundamental.public 
policies embodied. in constitutional or statutOry pro­
vi~ions' " ( Baggeti 11. Gates 0982) 32 Cal.3d 128. 
142 [185 Cal.Rptr, 232. 649 P.2d 874D. and " 
'(w]ithout some mechanism authorizing the award of 
attorney fees, private actions to enforce such impor­
tant public policies will as a ~ctical matter fre. 
quently be infeasible.'" (Ibid) . 12 

· 

FNl2 See also Stephens 11. Coldwell Banker 
Commercial Group Inc. Cl 988) 199 
Cal.App.3d 1394; 1405 [245 Cal.Riitr. 6061 
(if § 12965 awardS ''were doubtful in Cali~ 
fomia !Xiurts, ... [t]his would effectively de­
feat the policy of keeping the California law 
as an effective remedy against age discrimi­
nation"); Crommie v. State o( Cal,, Public 
Utilities Com'n CN.D.Cal. 1994) 840 F.Supp. 
719. 723. footnote 2 (acknowledging that, 
"without the possibility of an award offees," 
age discrimination plaintiffs would not have 
been able to obtain counsel); Soko/ow 11. 

'County o(San Mateo 0989) 213 Cal.APP.3d 
231. 244 [261 Cal.Rptr. 5201 (same, in sex 
discrimination case). 

Attorneys considering whether to undertake cases 
that. vindicate .fundlimental public policies may re­
quire statutory assurance that, if they obtain a favor­
able result for their client, they will actiia:lly receive 
the reasonable attorney fees provided for by the Leg­
islature and computed by the court. As the high court 
has recognized, the aim of fee-shifting statutes is "to 
enable private parties to obtain legal help in seeking 
redress for injuries resulting from the actual or 
threatened violation of specific ... laws. Hence, if 
plaintiffs ... find it possible to engage a lawyer based 
on the statutory assurance that he will be paid a 'rea· 
sonable fee,' the purpose behind the fee-shifting stat· 

ute has been satisfied." ( Penosvlvania v. Del. Va//ev 
Citizens' Council 0986) 478 U.S, 546. 565 []06 
S.Ct. 3088. 3098. 92 L.Ed.2d 439] [discussing federal 
Clean Air Act].) 

Because contracts are not always obtainable or ob­
tained and always may be disputed, were we to inter­
pret section 12965 as plaintiff urges, vesting owner­
ship of fees awarded. thereunder and not disposed of 
by contract in the litigant, rather than in counsel, we 
would diminish the certainty that attorneys who un­
dertake FEHA cases will be fully compensated, and 
to that extent we would dilute section 12965's effec­
tiveness at encouraging counsel to undertake FEHA 
litigation. Such an interpretation of sectjon 12965, 
thus, ultimately would tend to undennine the Legisla­
ture's expressly stated purpose of FEHA "to provide 
effective remedies that will eliminate these discrimi­
natory practices." (Gov. Code, § 12920.) 

Construing section 12965 as vesting ownership of 
unassigned fees (i.e., fees not disposed of by con­
tract) awarded thereunder in the litigant rather *584 
than counsel also would. be ioconsistent with the es­
tablished method for calculating reasonable attorney 
fees under FEHA. Pursuant to long-established 
precedent and practice, section I 2965 fees are calcu­
lated by determining the number of hours reasonably 
worked by the attorneys who prosecuted the matter 
and multiplying that number by the reasonable hourly 
rate those attorneys should receive for such work. 
Depending on the circumstances, consideration may 
also be given to the attorneys' experience, the diffi- .. 
culty of the issues presented, the risk incurred by the 
attorneys in litigating the case, the quality of woric 
perfonned by the attorneys, and the result the attor­
neys achieved. ( Serrano v. Priest. supra. 20 Cal.3d 
at p, 4S.)Again, never in its frequent amendments to 
FEHA has the Legislature questioned this practice or 
the precedents validating it. 

3. Public policy 

Construing section 12965 as vesting ownership of 
unassigned attorney fees awarded thereunder in 
counsel rather than the litigant (to the extent fees are 
not otherwise paid) wili, moreover, advance impor­
tant public policies. Specifically, such a construction 
will: 

a. Encourage representation of legitimate FEHA 

ICl 2009 Thomson Reuters/West55~Eflaim to Orig. US Gov. Works. 



28 P.3d 860 · · . Page 9 
26 Cal.4th 572, 28 P.3d 860, 110 Cal.Rptr.2d 809~ 86 Fair Empl.Prac.Cas. (BNA) 838, 00 Cal. Dady Op. Serv. 
6991, 200 I Daily Journal D.A.R. 8530 . 
(Cite as: 26 Cal.4th 572) 

I 

claimants and discourage nonmeritorious suits 

It need hardly be reiterated that "[t]he policy that 
. promotes the right to seek and hold .empl~ym~nt ~e 

of prejudfoe is fundamental. Job d1scnmmatton fo­
ments domestic strife and unrest, deprives the state of 

. the fullest utilization of its capacities for development 
and advance, and substantially and adversely affects 
the interest of employees, employers, and the public 
in general.' " ( Commodore Home Svstems, Inc. v. 
Superior Court. supra. 32 Cal.3d at p: 220. quoting 
Gov. Code.§ 12920.) As California courts long have 
recognized, section 12965' fees are intended to pro­
vide "fair compensation' to the attorneys involved in 
the litigation at hand and encourage O litigation of 
claims that in the public interest merit litigation." ( 
Weeks y. Baker & McKenzie 0998) .63 Cal.App.4th 
J 128. 1172 [74 Cal.Rotr.2d 510].) As discussed 
above; our construing section 12965 to vest owner­
ship of fees awarded thereunder in counsel, when, for 
whatever reason, no contract · exists disposing of 
them, thus diminishing the nsk of noncompensation 
or undercompensation, will· enhance the likelihood 
that attorneys who ·undertake FERA cases will be 
fully compensated, and to that extent will enhance the 
*585 fee provision's effectiveness in encouraging 
counsel to undertake FERA litigation. FNll 

FN 13 Contrary to plaintiff's implication, 
such enhancement of section 12965's (and 
FEHA's) underlying antidiscrimination pur­
poses is, as the high court has recognized in 
another context, "a goal not invariably in­
consistent witb [recognizing litigants' right 
of] conditioning settlement on the merits on 
a waiver of statutory attorney's fees." { 
Evans. supra. 415 U.S, at p. 732 [106 S.Ct. 
at p. 1540] ,) 

The availability of FEHA fees, moreover, is recipro­
cal, benefiting defendants forced to defend frivolous 
suits, as well as plaintiffs who bring meritorious 
suits. (See, e.g., Guthrey v. State ofCalifOrnia (1998) 
63 Cal.App.4th 1108; I 126 [75 Cal.Rptr.2d 271 
[awarding § 12965 fees on appeal to defendant em­
ployers in sex discrimination case].) Accordingly, our 
construing section I 2965's attorney fee provision to 
assure compensation of attorneys who successfully 
represent FEHA litigants wiil further the important 
public policy of discouraging frivolous suits as well 
as the policy of encouraging meritorious ones. FNi4 · 

FN14 On the other hand, if we were to de­
cide' this c&Se as plaintiff urges, we would 
risk.encouraging litigants who have not ex­
pressly assigned fees to run up their lawyers' 
bills as high as possible, in order to increase 
·their recovery with every hour of work the.ir 
attorneys are perfonning. 

b. Avoid unjust enrichment 

The "usual fee-shifting statute" is not "intended to 
replicate exactly the fee an attorney could earn 
through a private fee arrangement with his client." { 
Penr1SVlvania y, Del Valley Citizens' COuncil. supra. 
478 U.S. at p. 565 l106 S.Ct. at p. 30991.l In a par­
ticular case; .an award of "reasonable" attorney fees 
under a fee-shifting statute might not matcti the ac~ 
tual amount a client has paid or agreed to pay, be­
cause such awards . generally "are computed from 
their reasonable market value" ( Se"ano Y. Unruh 
0982) 32 Ca!.3d 621. 643 [186 Ca!.Rotr, 754. 652 
P.2d 985]) ·even if the att~ey has perfonned ser­
vices pro bono or for a reduced fee. (See also Blum v. 
Stenson (1984) 465 U.S. 886, 895 [104 S.Ct. 1541. 
1547. 79 L.Ed.2d 8911 ["'reasonable fees' under~ 
U.S,C.J § 1988 are to be calculated according to the 
prevailing market rates in the relevant community' 
regardless of whether plaintiff is represented by pri­
vate or ·nonprofit counsel"].) In this c~e, of course, 
plaintiff, the client, has not paid defendants any fees, 
and it remains disputed.whether any enforceable con· 
tract provides for ~isposition of the fee award. 

. An attorney who appears in propria persona, ·doirig all 
the legal work involved iii a matter, is not entitled to 
collect statutory attorney fees. ( Trope v, Katz. supra. 
11 Cal.4th at p. 292 [fees· sought uiider Civ. Code, § 
11!1]; *586 Kqi, v. Ehrler 0991) 499 U,S. 432. 437-
438 fl I I S.Ct. 1435. 1437-1438, 113 L.Ed.2d 4861 
[same, in 42 u.s.t. § 1988 case].) A fortiori, defen­
dants argue, a person who is represented by counsel, 
arid thus lias dcine none of the legal work for which 
statutory attorney fees are intended ils compensation, 
shouid not (absent agreement) be entitl.ed to retain 
any such that may be awarded. 

Without concluding that such reasoning would hold 
in every context, it seems evident that, in general, 
where attorney compensation has neither been paid 
nor forgiven and there is no contract assuring it, al-
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lowing a victorious litigant to retain the proceeds of a 
~ee award (in addition to a substantial damages 

· Judgment) would confer an unjustified windfall. 

c. Ensure fai~ness 

Vesting ownership of unassigned section J 2965 fees 
in counsel rather than the prevailing litigant (to the 
extent fees are not otherwise paid) is fairer than the 
alternative to the litigants who must pay such fees. 
Statutory attorney fees are not of collrse intended to 
compensate the "prevailing party" for damages suf­
fered. (See Elton v. Anheuser-Busch Beverale 
Group. Inc. 09961 SO Cal.AJ)j!.4th 1301. · 1308 m 
CaJ.Rptr,2d 3031.) Nor by definition do they corilpen- · 
sate the party for litigation costs wlien no agreement 
requiring attorney compensation exists and no. fees 
have been paid Paying the proceeds of a section 
12965 award to the party rilther than to counsel in 
such circumstances would, from the perspective of 
those paying them, transform the award, without leg­
islative authorimtion, into a kind of punitive dam­
ages. 

d. Address ethical concerns 

Allowing)itigapts to keep the unassigned proceeds of 
. section 12965 ·awards would amount, defendants con­
tend, to improper sharing of legal f~s by 

·nonlawyers. With exceptions not relevant here, Cali­
fornia attcimeys are enjoined not to "directly or indi­
rectly share leg~ fees with a ·peraon who is not a 
lawyer.'.' (Rules Prof. Conduct rule 1-320CA).) 

Plaintiff argues, on the. other hand, that any rule per­
mitting payment of section 12965 fees directiy .to 
counsel would contravene conflict of interest princi­
ples barring attorneys from obtaining pecuniary in­
terests adverse to their clients. As defendants cannot 
produce a written agreement entitling theni to the 
disputed award, plaintiff argues, those proceeds can- . 
not be paid directly to them. (See Rules Prof. Con­
duct rule 3-300 (rule 3-300); State Bar . Stiinding 
.Com. on Prof. Responsibility and Conduct, Formal 
Opn. No. 1994-136 (1994) pp. !, 2 (State Bar Advi­
sory Opinion [in order ethically to *587 obtain "ex­
clusive possession of the right to collect attorney's 
fees, and therefore to control settlement, ... a 'posses­
sory interest' adverse to the client[,] ... the member 
must comply with rule 3-300" by obtaining client 
consent to fair and reasonable terms after full disclo-

sure in writing].) 

We agree with defendants thaf plaintiff's proffered 
construction would implicate in some measure the 
policy our fee-splitting prohibition is. designed to 
advance. Plaintiff's argument premised on rule 3-300, 
on the other hand, is less persuasive, as the State Bar 
Advisory Opinion construing that rule "only ad­
dresses tlie propriety of such agreements in the con­
text of actions brought under 42 United States Code 
section 1988" (State BarAdvisory Opn., supra, at p. 
I) and expressly was "advisory only" (id at p. 5), 
''not binding on the courts, the State Bar of Califor­
nia, its Board of Governors, any persons or tiibunals 
charged with regulatory responsibiliti~s, or any 
member of the State Bar" (Ibid.). More fundamen­
tally, in recognizing that counsel should, absent con­
tract, receive the. proceeds of any section 12965 
award exceeding fee payments made, we would con­
fer no "exclusive possession of the right to· collect 
attorney's fees" (State Bar Advisory Opri., supra, at 
p. 2) such as might compromise public policy favor­
ing client control over settlement of FEHA cases. We 
would merely reconcile that policy with those under­
lying FEHA's attorney fee provision aild FEHA gen-
erally. FNl5 . 

FNI S We need neither affinn nor reject the 
State Bar Advisory Opinion on its merits. 
The specific question treated there-what lim­
its the rules of professional conduct may 
place on attorneys' freedom to contract with 
clients regarding ownership of statutory at­

. torriey fees-is not before us. 

Ultimately, we are not persuaded we can dispose of 
the question presented solely through· consideration 
of these somewhat competing ethical considerations. 
Obviously, it is not necessary that we deprive attor­
neys of FEHA fees in cases where they have in fact 
been sought and awarded in order to vindicate the 
principle tha1 a civil rights plaintiff may, in order to 
effect settlement, agree to waive the right to seek 
fees. (See State Bar Advisory Opn., supra, at p. 3 
[recognizing that attorneys may. contract for owner­
.ship of4:i U.S.C. § 1988 fees].) 

The Court of Appeal opined that section 12965 ought 
not to be construed so that the successful litiganfs 
attorney wiJI own any unassigned fee award, because 
such a construction would risk prompting attorneys to 
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contract with clients for a percentage of the damages 
without advising them about the possibility of a statu- · 
tory fee award, thus undermining the public policy 

. favoring full compensation of victims of unlawful 
discrimination. We do not believe such a concern 
need detain us. Plaintiff's own authority implies that 
*588 an attorney is not permitted to proceed ·as the 
Court of Appeal theorized. {State Bar Advisory_ Opn., 
supra, at pp. 2-3 [requiring client consent to fair and 
reasonable terms after full disclosure in writing be­
fore an attorney can acquire interest in fee award po-_ 
tentially adverse to clienfs interest).) 

More fundamentally, nothing we say in this opinion 
concerning ownership of unassigned Government 
Code section 12965 proceeds alters . existing rules 
forbidding attorneys to charge or obtain unreasonable 
fees, or diminishes clie'nts' established remedies if 
unreasonable fees are sought or exacted. (See, e.g., 
Bus. & Prof. Code. § 6200 et seg.(arbitrat.ion of at­
torney fees].) And; even assuming the Court of AJ)­
peal identified a theoretical contracting scenario to 
some extent not remediable under existing rules, the · 
court did not demonstrate that its proposed resolutiqn 
has significant comparative benefits over existing 
incentives .. FN

16 
· 

FN 16 This case involves the unusual situa­
tion where section 12965 fees have been 
sought and awarded but no agreement dis-. 
posing of them may be provable. In most 
FEHA cases, of course, attorney compensa­
tion-including disposition of section 12965 
award proceeds-will proceed voluntarily, or 
be enforced, accqrding to terms agreed . on · 
by .the parties. There is no indication and 

. neither party suggests the Legislature in-
tended FEHA's attorney fee provision. to 
·displace or diminish FEHA plaintiffs' free­
dom to contract. with their attorneys. As we 
observed in another context, section 12965'8: 
"sole aim appears to have been to contra-. 
vene the general rule in California that, ab­
sent contrary agreement, litigants are not en­
titled to fees." (Commodore Home Svstems, 
Inc. v. Superior Cowt. supra. 32 Cal.3d at p. 
216.lln general, "[a]llowing lawyers to con­
tract with their clients for an assignment of 
the right to fees should enhance the public's 
access to competent counsel." (State Bar 
Advisory Opn., supra, at p. 3.) 

e. Encourage written fee. agreements 

While they dispute the facts relating to their respec­
tive efforts, the parties each claim they took steps .to 
obtain from the other a written agreement respecting 
attorney compensation in ttie FEHA litigation. At 
least to that extent, the Court of Appeal would appear 
correct in having opined that the "problem in this 
case arises ,,. because counsel failed to secure or reo 
tain a written fee agreement." Plaintiff contends our 
awarding her the disputed pro~eeds in this case 
would provide a strong incentive for attorneys to se­
cure written fee agreements in FEHA cases and thus 
would further public policies generally favoring such. 
agreements. Plaintiff correctly points out, also, that 
our construing section 12965 in her favor would not 
diminish defendants' fight to' enforce any compensa­
tion right iri quantum meruit. (See., e".g., Elconin v, 
Ya/en(] 929) 208 Cal. 546. 549 [282 P. 79 IJ.) . 

As the Court of Appeal noted, Business and Profes­
sions Code section 614 7 requires a . written fee 
agreement in most classes of cases where· an. attorney 
agrees to .represent a client on a contingency fee ba-, 
sis. Plaintiff argues that for us to require that attor­
neys secure written fee agreeµients as. *589 a prereq­
uisite to receiving monies awarded under .section 
11222. would be reasonable and consistent wi~ the 
legislative interit underlying Business and Professions 
Code section 6147. While this argument has some 
surface appeal, we reject it. 

.. 
Ordering that.section .J2965 fee awards be pe,id di­
rectly to plaintiffs whenever there exists no contrary 
agreement·between plaintiffs and their counsel (such 
that plaintiffs realize a windfall at.counsel's expense) 
could make sense only if the law treated .attorneys 
who fail to secure fee · agreements as deserving of 
such punishment. (See, e.g.; Conservatorship of Chi/- ._ 
ton C1970l 8 Cal.App.3d 34. 43 [86 Ca!.Rptr. 8601 
[attorney with conflict of interest not entitled to re­
cover fee for services); Hardv v. San Fernande Val-

• ley C. ofC. (! 950) 99 Ca!.App.2d 572. 576 [222 P.2d 
3141 [same, regarding attorney whci Was not a mem­
ber of the State Bar].)But that is not the case. (])Tue . 
well-established rule is, to the contrary, that, "[i]n the 
absence of an agreement upon the subject, [the client] 
must be deemed to have promised to pay [the attor­
ney) the reasonable_yalue of the services perfomted 
in his behalf and with his consent and knowledge." ( 
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Batcheller v, Whittier 0909) 12 Cal.APP. 262. 266-
ID (107 P. 1411: see also Elconin v. Ya/en. suprq. 
208 Cal, at p. 549: 1 Witkin. Cal. Procedure (4th ed. 
1996) Attorneys.§ 220. PP. 280-281 .) 

Even in circumstances where the Legislature has re­
quired .a written fee agreement (e.g., .Bus. & Prof. 
Code. §§ 6147 [contingency fee agreements], 6148 
[other agreements for fees exceeding $ 1 ,000]), it has 
provided that, while noncompliance renders the 
agreement voidable, the attorney nevertheless is "en­
titled to collect a reasonable fee" (id.. §§ 6147, subd. 
(b), 6148, subd. (c)). To that extent, the Legislature 
expressly has declined to sanction failure to obtain a 
written agreement as plaintiff proposes. 

Plaintiffs categorical assertion that an attorney Call 
always· obtain protection by complying with the 
Rules of Professional Conduct is-as a matter of logic­
false in every noncontingency fee case where to ob­
tain a writing is "impractical" (Bus. & Prof. Code, § 
6148, subd. (d)(J)), a5 the requirement of obtaining a 
written agreement expressly does not apply in such 
cases. More broadly, because written fee agreements 
are not always required, our construing section 12965 
as plaintiff requests would risk punishing lawyers . 
who do not violate the Business and Professions 
Code, as well as those who do. Written fee agree­
menis · are not required for noncontingency fee repre­
sen tation when the client is a corporation (as will 
often be the case, presumably, with nonprofit- and 
public interest groups), when the client for whatever 
reason is not obligated to pay anything, when. an 
agreement can be implied from counsel's prior repre­
sentation of the . client, in .ail emerg'ericy situation · 
*S90 when the attorney must act-to avoid prejudice to 
the client, or, as noted, where a writing is otherwise 
impractical. (Bus. & Prof. Code. § 6148, subd. (d).) 
PNI"? . 

· FNl 7 In many civil rights cases particularly, 
written fee agreetnents may be neither re­
quired nor effective. In a class action, for 
example, written fee agreements' with the 
entire class may not be feasible and any fee 
agreement class attorneys have with named 
plaintiffs does not bind other class members 
or the court. ( Long Beach City Emp/qyees 
Assn., Inc. v. City o(Long Beach Cl 98 J) 120 
Cal.Aon.3d 950. 959 [172 Cal.Rctr. 277JJ 
The realities of pro bono litigation often in· 

volve attorneys from several finns or pro 
bono organizations banding together to work 
on cases that otherwise would go begging. 
Such cases may be brought on an emergency 

. basis or involve relatively . small d~mages. 
Indeed, injunctive relief may be the primary 
goal of such litigation. A retainer agreement 
that covers all such counsel or circumstances 
may not be practical or feasible in light of 
time and resource constraints. (See Evans . . 
suprq. 475 U.S. at p. 721 [106 s.a. at p. 
illiJ [''the special character of both the 
class [of handicapped children] and its attor­
ney-client relationship [with an Idaho Legal 
Aid Society attorney] explains why it did 
not enter .into any agreement covering the 
various contingencies that might arise dur­
ing the course of settlement negotiations"].) 

(1.£) For the foregoing reasons, we conclude that at· 
torney fees awarded pursuant to section 12965 (ex­
ceeding 'fees already paid) belong, absent an enforce­
able agreement to the contrary, to the attorneys who 
labored to earn them' The precedin'g analysis, of 
course, may not be dispositive-indeed, will not even 
come into play-where the parties have made an en­
forceable agreement disposing of an award's pro­
ceeds: Whether an enforceable agreement exists, or 
what its terms may be in any given case, are of 
course questions of fact. 

The.Court of Appeal, in holding (incorrectly, as· we 
have explained) that a section 12965 award invaria­
bly belongs to the party rather than counsel in the 
first instance, remanaed for further proceedings on 
the question of fact whether an agreement between 
Flannery and her counsel created in defendants an 
entitlement to the disputed proceeds. While, as ex­
plained, we disagree with the Court of Appeal's legal 
analysis ·regarding ownership of unassigned section 
12965 proceeds, we agree summary judgment is not 
appropriate on this record, which contains conflicting 
evidence as to whether a controlling agreement exists 
or what .the ·terms of any such may be. Accordingly, 
we affiim the judgment of the Court of Appeal. 

B. Venue/or resolution of fee award awnership dis­
putes 

Defendants asked in their petition for review that we 
announce in this case a rule requiring that all litigated 
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disputes between attorneys ·and their clients over 
statutory fee awards be resolved by the trial judge 
who handled proceedings in the matter to which the 
fees relate. They ask us to bar "collateral" proceed­
ings like the instant suit. Defendants, however, did 
not *591 raise this issue in the Court of Appeal. As a 
matter of policy, on petition for review, we nonnally 
do not consider any issue that could have been but 
was not timely raised in the briefs filed in the Court 
of Appeal. (Cal. Rules of Court. rule 29(b)(l),) Citing 
Fisher v. City ofBerlce/ev (1984) 37 Cal.3d 644. 654 
[209 Cal.Rotr. 682. 693 P .2d 2611. defendants sug­
gest that our considering their additional issue not­
withstanding our normal policy would ·not prejudice 
plaintiff, and that we should, therefore, address it as 
one involving "an important question of law implicat­
ing the jurisdiction of the courts." 

Defendants obtained summary judgment in the trial 
court, both as defendants and as cross-complainants. 
(fil "A judgment rendered with consent of the appel­
lant is not appealable." (9 Wilkin. Cal. Procedure (4th 
ed. 1997) Appeal. § 189. p. 244.) It was plaintiff; of 
coune, who appealed the trial court's summary 
judgment rulings with the result that led· to defen­
dants' petitioning us for review. Nevertheless, it ill 
behooves defendants to disparage the trial court's 
competence to hear the merits of the instant suit, in­
asmuch as defendants themselves sought affirmative 
relief~a declaration of their entitlement to the dis­
puted fees-in the trial court. (2) "There is substantial 
authority for the proposition that a . party who has 
invoked or consented to the exercise of jurisdiction 
beyond the court's authority may be precluded from 

. challenging it afterward, even on a direct attack by 
appeal." (2 Witkin. Cal. Procedure. supra. Jurisdic­
tion, § 324, p, 900, citing nwnerous authorities.) 

Defendants do not persuade us that we should depart 
from our ordinary policy in this case. Ultimately, we 
carinot conclude tliat defendants' novel proposal re­
garding fee dispute resolution raises "extremely sig­
nificant issues of public policy and public interest" ( 
Fisher v. City o(Berkeley, supra, 31 Cal.3d at p. 655. 
fn. 3) such as may have caused us on infrequent prior 
occasions to depart from it. 

Disposition 

For the foregoing reasons, we affirm the judgment· of 
the Court of A pp ea I. 

George, C. J., Baxter, J., Chin, J., and Brown, J., con­
curred. 
KENNARD, J., Dissenting. 
In clear and unequivocal language, Government Code 
section 12965, subdivision (b) authorizes courts to 
award reasonable attorney fees "to the prevailing 
party" in civil rights actions brouF,t under the Fair 
Employment'and Housing Act. FN According to the 
majority, however, ihe statute does not mean·what it 
says:. ''prevailing party" does not *592 mean prevail­
ing party but prevailing /~.That construction 
ignores the plain language of the statute as well as 
persuasive United States Supreme Court precedent 
construing virtually identical language in the federal 
civil rights law. Therefore, l dissent. 

FN I Further undesignated statutory refer­
ences are to the Government Code. 

I. 

I begin with a brief di,scussion of the circumstances 
leading to the California Legislature's enactment of 
the att6mey fee provision at issue here. 

"In the United States, the prevailing litigant is ordi­
narily not entitled to collect a reasonable· attorneys'· 
fee from the loser." (A/yes/ca PiPe/ine Service Co. v. 
Wilderness Society Cl975) 421 U.S. 240. 247 [95 
S.Ct. 1612. 1616, 44 L.Ed.2d 141l(A{yeskaPpeline), 
italics added.) This is known as the "American Rule," 
to distinguish it from the practice in England where 
"for centuries :., there has been statutory authoriz.a­
tfon to award costs, including attorneys' fees" to the 
party who prevails in a lawsuit. (Ibid.; see Code Civ; 
Proc .. § 1021: 7 Wilkin. Cal. Procedure (4th ed. 
1997) Judgment. § 145, p. 659 [describing Code Civ. 
Proc.. § I 021 as ''the California version of the 
'American rule' under which each party must pay its 
own legal fees"].) · 

In 1975, the United States Supreme Court reaffirm'ed · 
the American Rule when it decided A{yeska f ipe­
line.At issue there was a federal appeals court order 
requiring the Alyeska Pipeline Company to pay the 
attorney fees incurred by environmental groups wHo 
had .successfully challenged the Department of Inte­
rior's issuance of permits to Alyeska for construction 
of the tniils-Alaska oil pipeline. No federal statute 
authorized fee shifting to the losing party in such 
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cases. Nevertheless, the appellate court considered 
the· award of attorney fees to be within its equitable 
powers as necessary to encourage private litigants to 
bring public interest suits as private attorneys gen­
eral. ( Alyeskq Pipeline. supra. 421 U.S. at pp. 241-
246 [95 S.Ct. at pp. 1613-16161.l The high court dis­
agreed. It 'noted that although Congress had statuto­
rily authorized attorney fees in some instances to 
encourage private litigation as a means of implement~ 
ing public policy, "congressional utilization of the 
private-attorney-general concept can in no sense be 
construed as a grant of authority to the Judiciary to 
jettison the traditional rule against nonstatutory· al· 
lowances to the prevailing party and to award attar· 
neys' fees whenever the courts deem the public policy 
... important enough to warrant the [fee) award." (l4. 
at p. 263 [95 S.Ct. at PP. 1624-16251.l 

In the wake of Alveska Pipeline. supra. 421 U.S. 240. 
Congress in 1976 amended 42 United States Code 
section 1988 (title 42, section 1988l by *593 ex­
pressly authorizing courts in civil rights actions, in 
their discretion, to award "the prevailing party ... a 
reasonable attorney's fee." The next year, California's 
Legislature enacted a similar statute, Code of Civil 
Procedure section I 021.5, which provides that "a 
court may award attorneys' fees to a successful party 
against one or more opposing parties in any action 
which has resulted in the enforcement of an impor­
tant right affecting the public interest." Both the fed· 
eral and the. California statutes were legislative re­
sponses to the high court's decision in Alyeska Pipe­
line.( folsom v. Buite County Assn. of Governments 
Cl 982) 32 Cal.3d 668'. 680. fu. 20 [J 86 Cal.Rntr. 589. 
652 P.2d-4371.l Both authorize courts to award attor­
ney fees in certain situations. 

In 1980, the California Legislature enacted the attor­
ney fee provision at issue here. (§ 12965, subd. (b).) 
Like the federal attorney fee statute, it appliesto civil 
rights actions~those that are brought under the Fair 
Employment and Housing Act (FEHA) and assert 
employment or housing discrimination. (See § 12900 
et seq.) .In relevant part, the FEHA fee statute pro­
vides: "[TJhe court, in its discretion, may award to 
the prevailing party reasonable attorney's fees and 
costs including expert witness fees, except where the 
actio~ is filed by a public agency or a public official, 
acting in an official capacity." (§ 12965, subd. (b), 
italics. added.) At issue here is the meaning of the 
phrase "prevailing party." 

II. 

A. 

In interpreting the FEHA attorney fee· provision in 
subdivision (bl of section 12965. courts must, as with 
any statute, follow settled principles of statutory con­
struction. ( Summers v. Newman Cl999l 20 Cal,4th 
1021, 1026 [86 Ca!.Rntr.2d 303. 978 P.2d 12251.l 
"The aim of statutory construction is to discern and 
give effect to the legislative intent. ( Phelru v. Slostad 
C1997l 16 Cal.4th 23. 32 [65 Cal.Rptr.2d 360. 939 
P .2d 7601.) The first step is ti> examine the statute's . 
words because they are generally the most reliable 
indicator of legislative intent. ( Holloway v. United 
States (1999) 526 U.S.!. [61ll19 S.Ct. 966, 969, 143 
L.Ed.2d 11: PePDle v, Garde/ev (] 996) I 4 Cal.4th 
605. 621 [59 Cal.Rjltr.2d 356. 927 P.2d 7131.l To 
resolve ambiguities, courts may employ a variety of · 
extrinsic construction aids, including legislative his­
tory, and will adopt the construction that best hanno­
nizes the statute both internally and with related stat· 
utes. ( Pacific Gas & Electric· Co. 11. Countv. of 
Stanislaus (1997l 16 Cal.4th 1143. 1152 IQ2 
Cal.Rntr.2d 329. 947 P.2d 2911; Hsu v. Abbara 
Cl 995l 9 Cal.4th 863. 87 I (39 Cal.Rptr.2d 824. 891 
P.2d 8041,l" (Jbid)*594 

Subdivision (bl of section 12 965 states that a court 
may award "reasonable attorney's fees and costs, in­
cluding expert witness fees" to the ''prevailing party." 

· The Statutory language could not be clearer: An 
award of attorney fees by the trial court is to the 
''prevailing party," not the latter's. lawyer. In those 
instances where the Legislature intended an award of 
attorney fees to go directly to a lawyer for a party, it 
has expressly said so. (See § 13969. l, subd. (d)(l) 
(''the court may order the board to pay to the appli­
cant's attorney reasonable attorney's fees" (italics 
added)]· Fam. Code. § 272, subd. (a) [making "fees 
and costs ... payable in whole or part to the attorney" 
(italics added)]; Lab .. Code, former § 3371, added by 
Stats. 1976, ch. 1347, § 6, p. 6139 and repealed by 
Stats. 1994, ch. 497, § 4, p. 2689 ["The attorney ... 
shall be awarded a reasonable fee" (italics added)].) 
The wording in these statutes and the one at issue 
here show that the Legislature-knows how to use lan· 
guage that clearly expresses its intent in the attorney 
fee area. (See People y. Murphv (200!l 25 Cal.4~ 
136. 159 [105 Cal.Rotr.2d 387, 19 P.3d 11291; Q!J! 
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gf Port Hueneme v. Citv of Oxnard (1959) 52 Cal.2d 
385 .. 395 [341 P.2d 3181 [" 'Where a statute, with 
reference to one subject contains a given provision, 
the omission of such provision from a similar statute 
concerning a related subject is significant to show 
that a different [legislative] intention existed.'"].) 

One more point: Statutes providing for the payment 
of fees to a party's lawyer are an exception to Cali­
fornia's general rule for statutory attorney fees. Such 

. fees are considered an element of costs (7 Witkin, 
Cal. Procedure, supra, Judgment, § 146, p, 661 ), and 
costs are payable directly to a prevailing party (Code 
Civ, Proc .. § I 032, subd. (b )). Accordingly, this court 
has invalidated statutory awards of attorney fees 
when ordered paid directly to a party's lawyer. (See 
Stevens v. Stevens (1932) 215 Cal. 702. 704 [12 P.2d 
~ ["The attorneys were not parties to the action 
and any award of counsel fees should have been 
made to the parties litigant''); see als~ Keck v. Keck 

. 0933) 219 Cal. 316. 322 (26 P.2d 3001; Henry y, 

Superior Court ( 1892) 93 Cal. 569. 570 [29 P. 2301.) 

B. 

My construction of section 12965, subdivision (b) 
also comports with the United States Supreme Court's 
construction of title 42. section 1988, which is the 
federal civil rights fee statute and, just like the state 
statute at issue here, authorizes a court's discretionary 
award of attorney fees to the "prevailing party." (See 
Evans v. JeffD. (1986) 475 U.S. 717. 730 {106 S.Ct. 
1531. 1539. 89 L.Ed.2d 747l(JeffD.).) 

In Jeff D., the issue was whether, in a civil rights ca8e 
brought as a class action, the representative plaintiff 
could waive entitlement to *595title 42. section J 988 
attpmey fees in order to secure from the defendant a 
favorable settlement agreement. The high court up­
held such a waiver, noti,ng that under the plain lan­
guage of the statute the entitlement to attorney fees 
belonged not to the lawyer but to the prevailing party: 
"Congress bestowed on the 'prevailing party' (generc 
ally plaintiffs) a statutory eligibility for a discretion­
ary award of attorney's fees in specified civil rights 
actions. It did not prevent the party from waiving this 
eligibility any more than it legislated against assign­
ment of this right to an attorney .... " ( JeffD .. suora. 
475 U.S. et pp. 730-731 [106 S.q. at p, 1539l. fus. 
omitted.) Although shifting the cost of plaintiffs' at­
torney fees to defendants was. intended ''to attract 

competent counsel to represent citizens deprived of 
their civil rights," the high court ·stressed that Con­
gress had not "bestowed fee awards upon attorneys" 
but rather included entitlement .to counsel fees among 
''the arsenal of remedies available to combat viola­
tions of civil rights, a goal not mvariably inconsistent 

, with conditioning settlement on the merits on a 
waiver of statutory attorney's fees." (Id at PP. 73 J-
732 [\ 06 S.Ct. itt p. 15401. italics added, fns. omit­
ted.) The court added that its construction oftitle 42. 
section 1988 as vesting the right to attorney fees in 
the ''prevailing party" rather thlin in that party's law­
yer was consistent with the decisions of most federal 
appellate courts that had considered the issue. fl!!.![ 
D .. at p. 732. fn. 19 [106 S.Ct. at p. 15391: see Jonas 
v. Stack Cl I th Cir. 1985) 758 F.2d 567. 570. fn. 7: 
Brown v. General Motors Corp, (2d Cir. 1983) 722 
F.2d 1009. 1011 ["Under [42 U.S.C. § 1988] it is the 
prevailing party rather than the.lawyer who is entitled 
to the attorney'•s fees"]; White v. New Hampshire 
Dept. of Employment Securitv Clst Cii'. 1980) 629 
F.2d 697. 703 ["award ofattomey's fees goes to 'pre­
vailing party,' rather than attorney"].} · 

Four years later, the higll court reiterated that holding 
when it i:oiicluded in Venegas v. Miichell Cl 990) 495 
U.S. 82 010 S.Ct. 1679. I 09 L.Ed.2d 741(Venegas) 
that title 42. section 1988 did not preclude civil rights 
plaintiffs from entering into contingency fee con­
tracts with their lawyers: "[J]ust as we have recog­
nized that· it is the party's entitlement to receive the 
fees in the appropriate case, so have we recognized 
that as far as § 1988 is concerned, .it is the. party's 
right to waive, settle, or negotiate that eligibility." ( 
Venegas. supra, at p. 88[1 I 0 S,Ct. at p. 16831. italics 
added.) Parenthetically, here.there wlis no written fee 
agreement between the FEHA plaintiff and her coun­
sel, and she objected to the trial court's award 'of at­
torney fees·directly to counsel. 

As I noted earlier, just four years after Congress 
added the attorney fee provision to the federal civil 
rights law, the California Legislature adopted virtu­
ally identical language in its enactment· of section 
12965, subdivision (b ), the attorney fee pro~lsion in 
FEHA, California's ci.vil rightS law. In *596 constru­
ing the term "prevailing pl,llty" in the federal ·statute 
as indeed meaning prevailing party and not the pre­
vailing lawyer, the high court's decisions in .ldf...Q,. 
supra, 475 U.S. 717. and in Venegas, supra, 495 U.S, 
!b. provide strong support for my similar conciiisfon 
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here with r_espect to section 12965. subdivision (b). 

III. 

In reaching a contrary conclusion, the majority feebly 
attempts to distinguish· the United States Supreme 
Court's decisions in Venegas. supra. 495 U.S. at page 
88 [! I 0 S.Ct. at page 16831. and in Jeff D .. supra. 
475 U.S. at page 730 [106 S.Ct. at pages 1538-15391. 
by asserting that" '[n]either case, however, expressly 
considered the narrow question we face: whether a 
party may receive or keep the proceeds of a fee award 
when she has neither agreed to pay her attorneys nor 
obtained from them a waiver of payment.' " (Maj. 
opn., ante, at pp. 580-581.)The majority is wrong. In 
Jeff D., there was "no agreement requiring any of the 
[plaintiffs] to pay for the costs of litigation or the 
legal services ... provided." ( Jef[D., supra. at p. 721 
[106 S.Q. at p. 1534],l And the issue there was 
whether a plaintiff could, as part of a settlement 
agreement, waive entitlement to attorney fees. Cld. at 
p. 730 [106 S.Ct. at pp. 1538-1539].) With respect to 
Venegas, there the high court simply reaffirmed its 
holding in Jeff D. The distinction the majority tries to 
draw between a party's right to receive and keep a fee 
award and a party's right to forgo a fee award is one 
without any material difference. 

In yet another .futile attempt to support its holding, 
the majority points to this court's decision in ~ 
Superior Court {) 995) JO Cal.4th 578. 583 Iil 
Cal.Rotr.2d 878. 896 P.2d 1711. for the proposition 
that the term "party~' in procedural statutes can mean 
"not only the actual litigant, but also the litigant's 
·attorney of record." (See maj. opn., ·ante, at p. 578 
[citing Levy for its conclusion that the word ''party" is 
ambiguous].) But the majority conveniently ignores 
Levy's further discussion of that point.Levy noted that 
the statutes in which the term "party" can include the 
party's counsel of _record _are _those involving motions 
"routinely made by attorneys in the course of repre­
senting their clients." (Levy, supra, at p. 583.)By con­
trast, the fee provision here does not involve an attor· 
ney's appearance on a routine motion on behalf of a 
client; instead, it sets forth to whom the trial court is 
to award attorney fees: "to the prevailing party." The 
provision thus falls within that category of statutes 
that Levy described as affecting ''the substantial rights 
of the litigants themselves," in which "the term 'party' 
literally means the party litigant, not the litigant's 
attorney." (Ibid.) 

According to the majority, its holding is necessary to 
ensure "that attorneys . who undertake PEHA cases 
will be ful_ly compensated." (Maj. opn., *597 ante, at 
p. 583.)Again, I disagree. Lawyers are free to enter 
into contracts with their clients for the payment of . 
attorney fees, as long as they do so in a manner con­
sistent with their ethical obligations to serve their 
clients' interests over their own. (See Rules Prof. 
Conduct. rule 3-300 [setting conditions .for lawyers 
acquiring pecuniary interests adverse to a client].) 
The fee dispute between the l!lwyers and the client in 
this.case resulted from the lawyers' failure to obtain a 
written contract regarding the payment of their fees. 
To give effect to the plain language in section 1296.5, 
subdivision (b) that a trial court's award of attorney 
fees is made to the prevailing party, not the prevail­
ing lawyer, does _not leave the lawyer without protec­
tion against _a client who retains the fee award and 
does not pay the lawyer. Attorney fee contracts be- · 
tween lawyer and client can include a provision cre­
ating a lien in favor of the lawyer against the plain­
tiff's anticipated recovery in the case, including the 
statutory attorney fees. (See Cetenko v. United Cali· · 
(i:Jrnia Bank 0982) 30 Cal.3d 528. 531 [179 Cal.Rptr. 
902, 638 P.2d 1299. 34 A.L.R.4th 6571.)*598 

Cal. 2001. 
Flannery v. Prentice 
26 Cal.4th 572, 28 P.3d 860, I JO Cal.Rptr.2d 809, 86 
Fair Empl.Prac.Cas. (BNA) 838, 00 Cal. Daily Op. 
Serv. 6991, 2001 Daily Journal D.A.R. 8530 

END OF DOCUMENT 
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H 
Supreme Court of California 

THE PEOPLE, Plaintiff and Respondent, 
.v. 

JEFFREY G. HAMMER, Defendant and Appellant. 
No. Sl 04303. . 

May 29, 2003. 

SUMMARY 

A jury found defendant guilty of two counts of com­
mitting lewd acts upon a child under the age of 14 
(Pen. Code, § 288, subd. (a)), one count of commit­
ting lewd acts upon a child under the age of 14 by 
force (Pen. Code; § 288, subd. (b)(l)), and assault 
(Pen. Code, § 240). Defendant admitted a prior con­
viction of Pen~ Code. § 288, subd. (a), for which he 
had been granted probation under Pen. Code. § 
1203.066, subd. (c), as an intrafamily sex offender. 
The trial court sentenced· defendant to a total term of 
55 years to life in prison, consisting of two consecu­
tive terms of 25 years to life imposed under both the 
one strike law (Pen. Code.§ 667.61) and the habitual 
sexual offender law (Pen. Code. § 667. 71 l, plus a 
five-year sentence enhancement imposed under Pen. 
Code. § 667, subd. (a) (serious prior felony). (Supe­
rior Court of San Diego County, No. SCNI09385, 
Timothy M. Casserly, Judge.) The Court of Appeal, 
Fourth Dist., Div. One, No. D037349, affirmed. 

The Supreme Court affirmed the judgment. of the 
Court of Appeal and remanded for a new sentencing 
hearing. The court held that defendant's prior convic­
tion of Pen. Code. § 288, subd. (a), subjected him to a 
mandatory sentence of 25 years to life under the one 
strike law (Pen: Code. § 667.61, subds. (a), (c)(7), 
(d)(I)), everi though he had been granted probation 
for that previous conviction. Pen. Code. "§ 667.61,. 
subd.' (d)(l), mandates such sentence, and the quali­
fying language of Pen. Code, § 667.61. subd. (c)(7), 
"unless the defendant qualifies for probation," has no 
application to a determination of a qualifying prior 
conviction. The policy considerations that underlie an 
intrafamily molester's. eligibility for probation under 
Pen. Code. § 1203.066, subd. (c), cease to be attain­
able when the. defendant is a repeat offender. The 

court further held that remand was warranted for the · 
trial court to exercise its discretion whether to utilize 
defendant's prior conviction for sentencing under the 
three strikes law (Pen. Code. § 667, subds. (b}-(i)), 
and whether to strike th-e prior conviction for pur­
poses of sentencing defendant under the three strikes 
law and the habitual sexual offender law. (Opinion by 
George, C. J., expressing the \manimous view of the 
court.) 

HEAD NOTES 

. Classified to California Digest of Official Reports 

Cl!, lb, l~ ld, .!£) Lewdness, Indecency, and Ob­
scenity § 28-- Lewd Acts with Children-­
Punishment--One Strike Law--Effect of Probation for 
Prior Offense. 
Defendant, who was convicted of committing lewd 
acts upon a child under the age of 14 (Pen. Code. § 
288, subd. (a)) and committing lewd acts upon a child 
under the age of 14 by force (Pen. Code. § 288, si.Jbd .. 
(b)(I)), was properly sentenced under the mandatory 
provisions of the one strike law (Pen. Code, § 
667.61), to two consecutive prison terms of25 years 
to life, even though he had been granted probation 
upon his previous conviction of Pen. Code. § 288, . 
subd. (a), as an intrafamily sex offender under Pen. 
Code. § 1203.066, subd. (c) .. Pen. Code, § 667.61, 
subd. (d)(l), mandates a sentence of 25 years to life 
when the defendant has been previously convicted of 
Pen. Code, § 288, subd. (a), and the qualifying lan­
guage of Pen. Code, § 667.61, subd. (c)(7), "unless 
the defendant qualifies for probation," has no appli­
cation to a determination ofa qualifying prior convic­
tion. The legislative history and purpose of the one 
strike law overwhelmingly support this interpretation .. 
Further, the policy considerations that underlie an 
intrafamily molester's eligibility for probation under 
Pen. Code. § 1203.066, subd. (c), cease to be attain­
able when the defendant .is a repeat offender, since 
that defendant has proven to be impervious to treat­
ment, the threat to family harmony posed by long­
term incarceration is overshadowed by the greater . 
threat of COf!tinued abuse, and the pressures on the 
victim are diminished by the fact that the molester's 
punishment is not solely attributable to the current 
report of abuse. 
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[See 3 Witkin & fu>stein. Cal. Criminal Law (3d ed. 
2000) Punishment § 386 et sea.; West's Key Digest 
System, Sentencing and Punishment €(=>1251.] 
(1) Statutes § 29-Construction-Language--
Legislative Intent · 
A court's fundamental task in construing a statute is 
to determine the Legislature's intent so as to effectu­
ate the law's purpose. The court begins by examining 
the words of the statute, giving them a plain and 
commonsense meaning. Rather than. considering the 
statutory language in isolation, the court looks to the 
entire substance of the statute in order to determine 
the scope and purpose of the provision. The court 
construes the words.in question in context, keeping in 
mind the nature and obvious purpose of the statute. 
The construing court must hannonize the · various 
parts of a statutory enactment by considering the par­
ticular clause or section in the context of the statutory 
framework ali a whole. · 

Q} Lewdness, Indecency, and Obscenity § 28-Lewd 
Acts with Children- Punishment-Based on Recidi­
vist Statils-Trial Court Discretion:Criminal [,aw § 
689 .2-Punishment. 
The same prior conviction may be used for senten~­
iilg upde,i:, the one strike Jaw. <Pen. Code. § 667.61), 
the habitual sexual offender law (Pen, Code. § 

667.7 ll, and the three strikes law (Pen. Code. § 667, 
stibds. (b)-(i)). Under the habitual sexual offender 
law and the three strikes law, the trial court retains 
authority to strike any punishment-enhancing circum­
stance, including a prior strike conviction; in the in­
terests of justice. In contrast, the sentencing court has 
no such discretion wider the one strike l11w; sentenc- · 
ing· undenhe ·ru11 arid severe terms· of the one strike 
law is mand.atory (Pen. Code, § 667.61, subd. (t)). 

(!) Lewdness, Indecency, and Obscenity § 28-Lewd 
Acts with Children- Punishment-Probation for In· 
trafamily Molesters-Policy Considerations. 
The exception set out in Pen. Code. § 1203.066, 
subd. (c}, which provides that an intrafamily child 
molester who is convicted of committing lewd acts 
upon a child under the age of 14 (Pen. Code. § 288, 
subd. (a)) is eligible for probation, is premised upon 
policy considerations. In contrast to pedophiles who 
have an exclusive lifelong attraction to . children, 
some adults with age-appropriate mates regress by 
molesting young· family or household members for 
situational or opportunistic reasons. Such molesters 
can successfully reform if they receive both punish-

ment and treatment, and mandatory prison sentences, 
as opposed to jail time and probation, could do more 
harm than good in some intrafamily molestation 
cases, as the victim could feel a sense of guilt for 
bringing shame on the family or causing the house­
hold to dissolve. In addition, loved ones . who are 
emotionally or financially dependent on the molester 
could blame. or even abandon the victim, which in 
tum could deter victims and their families from re­
porting the crime, from cooperating with Jaw· en­
forcement officials, and from participating in coun­
seling to repair the damaged relationship. 

(fil Statutes § 23-Construction-Penal Statutes. 
When language that is susceptible of two construc­
tions is used in a penal law, the policy is to construe · 
the statute as favorably to the defendant as its lan­
guage and ·the circumstance of its application rea­
sonably permit. However, this rule applies only when 
statutory language is ambiguous and the defendant's 
proposed interpretation is at least as plausible as that 
of the People. 

COUNSEL. 

Christophtl)' Blake, und~r appointment by the Su­
preme Court, for Defendant and Appellant. *759 

Bill Lockyer, Attorney General, Robert R. Anderson, 
Chief Assistant Attorney General, Gary W. Schons, 
Assistant Attorney General, Robert M. Foster, Steven 
T. Oetting and Eliz.abeth S. Voorhies, Deputy Attor­
neys General, for Plaintiff and Respondent. 

GEORGE, C. J. 

Penal Code section 667.61, known as the "One 
Strike" law, requires imposition of a sentence of 25 
years to life in prison if a person is convicted of one 
of the sexual offenses listed in subdivision (c) of the 
statute and certain other triggering circumstances are 
found to exist. (Pen. Code, § 667.61. subds. (a}, {c), 
(d) & {e).) FNI One of the triggering circumstances is 
that the person prl!lliously has been convicted "of an 
offense specified in subdivision (c)." (Id, subd. 
(d)(l).) The list of offenses set forth in subdivision 
(c) includes the following: "(7) A violation of subdi­
vision (a) of Section 288, unless the defendant quali~ 
fies for probation under subdivision (c) of Section . 
1203.066." In this case, defendant previously was 
convicted in 1988 of a violation of section 288, sub-
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division (a), but in that prior proceeding defendant 
qualified for, and was granted, probation. More than 
I 0 years later, defendant wils convicted in the present 
proceeding of new specified offenses under the One 
Strike Jaw, including new violations of section 288. 
subdivision (ii). The question presented is whether 
the prior ccinviciiori of the earlier s'ection 288, subdi­
vision (a) charge, as to which ·defendant qiialified for 
probation, subjects defendant to serttenciilg under the 
One Strike law for his present offenses. The Court of 
Appeal concluded that the 1988 prior constituted 
such a qualifying prior conviction, and upheld sen­
tencing under· the One Strike law. We conclude that 
the judgment of the Court .of App·eal should be af­
firmed. 

FN 1 All further undesignated statutory ref­
erences are to the Penal Code. 

In 1985, defendant Jeffrey G. Hammer married J. and 
adopted her thenfour-year-old daughter, M. 'In 1988, 
while J. was pregnant with their younger daughter K., 
defendant forced M., who was then six or seven years 
of age, to orally copulate him on several occ.asions. J. 
learned of these incidents, and on the basis of that 
conduct defendant subsequently was charged . and 
convicted in 1988 of a violation of section 288, su~ 
division (a). Upon sentencing for that conviction, 
defendant qualified for and received probation, which 
he subsequently completed successfully. In 1991, 
defendant and J. divorced. 

In 1997, defendant and J. reconciled and defendant 
moved back irito the home with J., M., and K., who 
.was then nine years of age. Thereafter, on *760 sepa­
rate occasions in August 1998 and December 1999, 
defendant molested K.-rubbing lotion on her breasts 

. and ~isting her nipples in the earlier incident, an.d 
attempting to force her to orally copulate him in the 
later incident. 

After the December 1999 incident, defendant's ac­
tions were reported to the police, and defendant was 
arrested. He was charged with committing, among 
other crimes, violations of section 288, subdivisions 
(a) (lewd iicts upon a child under the age of 14 years) 
and (b)(I) (forcible lewd acts upon a child under the 
age of 14 years) against K. The People also alleged 
that defendant's prior 1.988 conviction ·for violating 

section 288, subdivision (a), operated to enhance de­
fendant's current seriten_ce under three separate statu· 
tory schemes. First, the People asserted, the 1988 
prior conviction qualified as a triggering circum­
stance within the meaning of the One Strike Jaw, 
section 66t61. subdivision8 (a), (c)(7j, and (d)(l), · 
thereby. subjecting 'defendant to a sen'tence of 25 
years to life in prison for each qual.ifying current of­
fense: Second, the People asserted, the 1988 prior 
conviction qualified as a felony conviction within the 
mee.riing of the "Habitual Sexual Offender' law, 
section 667:71, subdivisions (a), (b), and (c)(4), 
thereby subjecting defendant to a seritence of 25 
years to life in prison for each qualifying current of­
fense. Finally, the People asserted, the 1988 prior 
conviction constituted a "serious" prior felony under 
section 667. subdivision (a), thuii subjeeting defen­
dant to a five-year sentence enhancement. FNl 

FN2 The People at trial did not seek to in­
voke the sentence-doubling provisions of the 
"Three Strikes" law (§_Qfil, subd. (e)(l))-but 
see post, part III. 

Defendant was convicted by. a jury in the present pro­
ceeding on two counts (counts two and four of the 
information) of committing lewd' acts upon a child 
under the age of 14 years~ subd. (a)) and one 
count (count one of the information) of committing 
lewd acts upon a child under the afe of 14 years b.Y 

. use of force~ subd. (b)(l)). FN . 

FN3 In addition, defendant was convicted of · 
one count of assault, a violation of section 
240. 

Defendant admitted the prior conviction allegations, 
and the trial.court sertteneed him to 55 years to life in 
prison. The. sentence was ·calculated as follows: (i) on 
count one (the sectien 288, siibdivision (b)(l.) 
charge), a term of 25 years to life was imposed under 
both the One Strike law; section 667.61. subdivisions 
(a), (cX~7) and (d)(l}, and the Habitual Sexual Of­
fender law, sectiOn 667. 71, subdivision8 (a), (b) and 
(c)(4); (ii) on count four (one of the two section 288, 
subdivision (a) charges), 11 consecutive term of 25 
yeers to iife was imposed under both the One Strike 
law (§ 667.61, subds. (a), (cX7), &. (d)(l)) and the 
Habitual Sexual Offender law (§ 667:71, subds. (a), 
(b) & (c)(4)); and finally (iii) a consecutive five-year 
enhancement was *761 imposed under section 667, 
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subdivision (a). PN4 The Courf of Appeal affirmed 
· defendant's convictions and sentence. 

FN4 The trial court imposed, but stayed, ad­
ditional terms fo~ the other section 288. sub­
division· (a) count and for the assault count 
(see anJe, fu. 3). 

(.!ID The principal issue . raised in this appeal is 
whether the ·trial court properly based the 25-year-to­
life terms imposed for counts one and four in part 
upon the One Strike law, section 667.61, subdivisions 
(a), (c)(7), ~d (d)(l), in light of the circumstance 
that defendant qualified for (and indeed was granted) 
probation following his prior 1988 conviction for 
violating section 288, subdivision (a). 

u 

A 

The One Strike law, section 667.61, requires a sen­
tence of 25 years to life in prison whenever a defen­
dant (I) is convicted of a current offense specified in 
subdivision (c), F'NStmd (2) either "one or more of the 
circumstances specified in subdivision (d)" F'N

6or 
''two or more of the circumstances specified in sub­
division (e)" are present. FN7 (§ 667.61, subd. (a).) 
The law expressly divests trial courts of authority to 
avoid these severe sentences: ·it provides that courts 
are barred from exercising their traditional discretion 
to "strike"· any of the triggering circumiltances speci­
fied in the One Strike law. (Id, subd. (f).) *762: · · 

\ 

FNS Subdivision (c) reads in full: "This sec­
tion shall apply to any of the following of­
fenses: [fl (I) A violation of paragraph (2) 
of subdivision (a) of Section 26 J. [fl (2) A 
violation of paragraph(\) of.subdivision (a) 
of Section 262. [fl (3) A violation of Section· 
264.1. (f.1.(4) A violation of subdivision (b) 
of Section .288. (fl (5) A violation of subdi­
vision (a) of Section 289. [fl (6) Sodomy or 
oral copulation in violation of Section 286 
or 288a by force, violence, duress, menace, 
or fear of immediate and unlawful bodily. in­
jury on the viCtim or another person. [f.1,.(7) 
A violation of subdivision (a) of Section 

. 288, unless the defendant qualifies for Pyc>-
bation tinder subdivision (c) of Section 
1203.066." 

FN6 Subdivision (d) provides in relevant 
part: "The following circumstances shall ap­
ply to the offenses specified in subdfvision 
(c): ['If) (I) The defendant .has b~en previ­
ously convicted of an offense specified in 
subdivision (c), including an offense com­
mitted in another jurisdiction that includes 
all of the elements pf ~ offense specified in 
subdivision ( c ) .... " Other "circumstances" 
enumerated in subdivision ( d), but not al­
leged. in. the case befo~e us, include various 
offense-specific triggering factors, such as 
the circumstance that the present offense in­
volves certain forms of kidnapping, or in­
fliction of aggravated mayhem, or torture, or 
burglary. 

FN7 Subdivision (e), listing "circumstances 
[that] apply to the offenses specified in sub­
division (c)," includes as offense-specific 
triggering factors that the present offense in­
volves certain forms of kidnapping, bur­
glary, infliction of great bodily injury, use of 
a dangerous or deadly weapon or firearm, 
multiple victims, tying or binding of the vic­
tim or another person, or administering of a 
controlled substance to the victim by force, 
violence, or fear. A defendant who is con­
victed of a current offense specified in sub­
division (c), but with only one of the trigger­
ing factors set forth in subdivision (e) and no 
other triggering factors under ~ 
667 .61, is. to be sentenced to imprisonment 
of15 years to life.(§ 667.61. subd. (b).) · 

There is no controversy in this case concerning the 
first requrrement-conviction in the presefli case of at 

· least one of the ·offenses listed in section 667 .61 ; sub­
division (i:). As defendant concedes,. this ccitiditiciti is 
satisfied by virtue of the present conviction on the 
section 288. subdivision (b)(l) count (forcible·lewd 
conduct upon a child under the age of 14 years), and, 
additionally, the two convictions in the present case 
on the section 288, subdivision (a) counts (non­
forcible lewd conduct upon a child under the age of 
14 years), as to wbich defendant was not qualified for 
probation. (§ 667.61,. subd. (c)(4) & (7); see §. 
1203.066, subd, (a)(S).) 

The issue before us solely concerns whether defen-
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dant committed those qualifying present offenses 
under circuinstances specified in the One Strike law, 
triggering a sentence of25 years to life in prison. 

Section 667.61, subdivision (d)(I), of the One Strike 
law .mandates ii sentente of 25 years to life when a 
defendant commits a qualifying offense after . he or 
she "has been previously convicted of an offense 
specified in subdivision (c), including an offense 
committed in another jurisdiction that includes all the 
elements of an offense specified in subdivision (c)." 
(Italics added.) 

The specific question before us is whether, in light of 
defendant's 1988 · prior conviction . for. violating 
section 288, subdivision (a), as to which he qualified 
for probation, "defendant has been previously con­
victed of an offense specified" in section 667 .61; . 
subdivision (c). · 

Section 667.61, subdivision (c), which as noted 
above is specifically referred to and incorporated in 
section 667.61, subdivision (d)(l), provides in rele­
vant part: "This section shall apply to any of the fol­
lowing offenses: [11] ... 1J.1 (7)A violation of subdivi­
sion (a) of Section 288. unless the defendant qualifies 
for probation under subdivision (c) of Section 
1203.066." (Italics lidded.) 

B 

(6) As we recently observed in People v. · Acosta 
(2002) 29 Cal.4th 105 (124 Ca!.Rntr.2d 435. 52 P.3d 
624J(Acosta), in which we construed other aspects of 
the One Strike law: " '[O]ur fundamental task ... is to 
determine the Legislature's intent so as to effectuate 
the law's purpose. [Citation.) We begin by examining 
the statute's words, giving them a plain and common­
sense meaning. [Citation.] We do not, however, con­
sider the statutory.language "in isolation." [Citation.] 
Rather, we look to "the entire substance of the statute 
... ip order to determine the scope and purpose of the 
*763 provision .... [Citation.]" [Citation.] That is, we 
construe the words in question " 'in context, keeping 
in mind the nature and obvious purpose of the statute' 
... .' [Citation.]" [Citation.] We must harmonize "ibe 
various parts of a statutory enactment ... by consider­
ing the particular clause or section in the context of 
the statutory framework a5 a whole." [Citations.]' " ( · 
Acosta supra 29 Cal.4th I 05, I 12. quoting People v .. 
Murphy C200!l 25 Cal.4th 136, 142 []OS Cal.Rptr.2d · 

387, 19 P.3d I 129l(Murphy).) As in Acosta, "[t]hese 
fiimiliar principles guide our interpretation of the 
sentencing provisions at issue here.'' ( Acosta, suera, 
29 Cal.4th I 05, I 12.) 

ill) Defendant, stressing what he terms the "plain 
meaning" of the "literal language" of section 667.61, 
subdivisions (c)(7) and (d)(I), asserts that 
"[o]rdinarily a violation of subdivision (a) of section· 
288 would be included in [the One Strike] Iist­
however, the Legislature carved· out an exception. If · · 
the defendant was eligible for probation, then a viola­
tion of subdivision (a) of section 288 does not fall 
under the harsh provisions of section 677 .61.'' (Italics 
added.) Concluding that "the language is clear on its 
face," defendant asserts that pursuant to the exception -
set out in section 667.61, subdivision (c)(7), his 1988 
prior conviction for violating section 288, subdivision 
(a), does not constitute a qualifying offense under the 
One Strike law, because he was eligible for (and in­
deed was granted) probation in that prior case. 

The People, citing as well the statutory language, and 
also claiming adherence to the literal wordS of the 
provision, argue the opposite conclusion. The People 
assert that, as required by section 667 .61, subdivision 
( d)(l ); defendant was indeed "previously convicted 
of an offense specified in" section 667.61, subdivi­
sion (c)-nlimely, a violation of section 288, subdivi­
sion (a)-and they arguethat defentlant's eligibility for 
probation for that conviction does not change or di­
minish the circumstance that defendant was in fact 
convicted of that offense in 1988. In other words, the 
People. suggest i:hat the limitation found in section 

· 677.61, subdivision (c)(7)-"unless .the defendant . 
qualifies for probation under subdivision ( c) of 
section 1203.066"-applies only to the currem offense' 
and simply has no application when determining the 
existence of -a qualifying prior conviction under 
section 667.61, subdivision (d)(l). 

This reading of the statute, the People assert, is con~ 
firmed by the Legislature's use of the present tense · 
phrase, "qualifies for probation," in section 667.6 !, 
subdivision (c)(7). The People argue that if the Legis­
lature intended to exempt from sentencing under the 
One Strike law prior violations of section 288, subdi-. 
vision (a), for which the defendant "qualified" for 
probation, it would have clearly said so. That it did 
not, the People argue, *764 substantiates· the Legisla­
ture's intent to count, as predicate felonies under the 
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One Strike law, priorsection 288, subdivision {a) 
convictions for ·which the defendant formerly quali-
fied for probation. -

As we shall explain in part 11.C, in our view the lan­
guage of the statute read as a whole-although perhaps 
not providing a conclusive or definitive answer to the 
issue before us-strongly supports the People's pro­
posed interpretation. Moreover, even if we assume 
that the statutory language is ambiguous, as we shall 
further explain in part Il.D.3, we conclude that the 
legislative history and ·purpose of the One Strike law 
overwhelmingly supportS the interpretation urged by 
the People and adopted by the lower courts. 

c 

We begin by examining the language of the statute. 

Section 667.61, subdivision (c),- defmes the present 
"offenses" to which the One Strike law applies. Sub· 
division (cX7) includes in that group of offenses a 
violation of section 288, subdivision (a), but_ makes a 
violation of section 288, subdivision (a), subject to 
One Strike treatment only if the defendant' does not 

- qualify for probation after being convicted of that 
offense. In short, the exception serves to remove 
some violations of section 288. subdivision (a), from 
the category of present offenses to which the One 
Strike law applies. 

The purpose of section 667.61, subdivision (d), is to 
define some of the -additional circumstances that will 
subject a defendant who is convicted of one of the 
present qualifying offenses to a 25-year-to-life 'sen­
tence under the One Strike law. Section 667.61, sub­
division (d){l), sets out-the following as a triggering 
circumstance: "The defendant has been previously 
convicted of an offense specified in subdivision (c), 
including an offense committed in another jurisdic· 
tion that includes all the elements of an offense speci- . 
fled in subdivision {c)." (Italics added,) The italicized 
terms suggest that the intended focus of the triggering 
circumstance described in section 667 .6 L subdivision 
(d)(l); is upon the. existence ofa prior conviction of a 
particular offense-and not upon events or circilm­
stances extraneous_ to the offense itse If. Probation 
eligibility following conviction of an offense is not a 
part or element of the offense itself. 

The focus of section 667,61, subdivision (d)(l), upon 

conviction of an "offense" set out in subdivision (c) 
is perhaps clearest with respect to the subsection's 
application to "an offense committed in another ju­
risdiction." By providing that such a conviction con­
stitiltes a triggering offense if it *765 "includes all of 
the elements of an offense specified in subdivision· 
(c)," the Legislafure apparently intended to count a 
prior foreign conviction as a qualifying triggering 
offense without regard to whether the defendant was 
eligible for probation following conviction of the 
prior foreign offense. This understanding, in tum, 
informs the proper interpretation of the correspond· 
ing phrase in section 667.61. subdivision (d)(I), 
"previously convicted of an offense specified in sub­
division '(c)." There is no reason to believe that the 
Legislature intended to impose greater · conditions 
upon the use of an otherwise qualifying prior convic­
tion of a California offense, as compared with a cor· 
responding qualifying prior conviction of a foreign 
offense. 

This analysis would support the People's view that by 
referring in section 667.61, subdivision (d)(J), to a 
prior conviction of an "offense specified in subdivi­
sion ( c ), " the Legislattire was focussing upon the 
substantive offenses listed-as defined in the relevant 
statutory provisions-and that· section 667.61, subdivi­
sion (d)(J), includes any prior violation of section 
ill, subdivision (a), whether or not, at the time of the 
prior conviction, the defendant was eligible for pro­
bation. 

D 

We begin this part of our analysis by reviewing the 
statutory landscape of which the One Strike law, 
section 667.61, is part. -· 

First, as noted above, section 288 has for decades 
criminalized lewd conduct conuriitted ·on a minor 
who is under 14 'years of age'. (See PeOele v.- Marti­
nez (1995) 11 Cal.4th 434. 442-445 [45 Cal.Rptr.2d 
905. 903 P.2d 10371.) Subdivision (a} of that section 

, addresses nonforcible lewd conduct; subdivision 
(b)(l) addresses forcible lewd conduct. Both subdivi· 
sions call for state prison sentences of three, six, or 
eight years. 

Second, section 1203.066-enacted more than a dee-

C 2009 Thomson Re~ters/West 'Nn._Claim to Orig. US Gov. Works. 
57;::: ' 

• 



69 P.3d 436 Page 7 
30 Cal.4th 756, 69 P.3d 436, 134 Cal.Rptr.2d 590, 03 Cal. Daily Op. Serv. 4490, 2003 Daily Journal D.A.R. 5689 
(Cite as: 30 Cal.4th 756) 

. ade before the Legislature adopted the One Strike 
law-generally requires prison sentences and bars pro­
bation for those who are convicted of violating 
section 288 and related offenses. (See § 1203.066, 
subd. (a).} As we recounted in Peoole v. Jeffers 
(]987) 43 CaL3d 984. 993-997 (239 Cal.RDtr. 886. 
741 P.2d 1127l(J~ers), however, the Legislature 
was motivated by various policy considerations to 
enact a limited. exception to the general bar on proba­
tion. Accordingly, subdivision (c) of section 
1203.066 provides that ifthe defendant is the victim's 
"relative" or "member of the victim's household," 
and if *766 other conditions are met, a trial court may 
exercise discretion to grant probation to a· defendant 
convicted of violating section 288, subdivision (a). 
FNB 

FNB Section 1203.066, subdivision (c), pro­
vides that probation may be considered if 
the trial court ·~makes all of the following 
findings: 

"(!) The defendant is the victim's natural 
parent, adoptive parent, stepparent, relative, 
or is a member of the. victi.m's household 
who has lived in the victim's household. 

"(2) A grant of probation to the defendant is 
in the best interest of the child. 

"(3) Rehabilitation of the defendant is feasi-. 
ble, the defendant is amenable to undergoing 
treatment, and the defendant· is placed in a 
recognized treatment program designed to 
deal with child molestation immediately af­
ter the grant of probation or the suspension 
of execution or imposition of sentence. 

"(4) The defendant is removed from the 
household of the victim until .the court de­
tennines that the best interests of the victim 
would be served by returning the defendant 
to the household of the victim .... 

"(5) There is no threat of physical harm to 
the child victim if probation is granted. The 
court upon making its findings pursuant to 
this subdivision is not precluded from sen­
tencing the defendant to jail or prison, but 
retains the discretion not to do so. The court 
shalr state its reasons on the record for what-

ever sentence it imposes on the defendant." 

The third provision within the relevant statutory land­
scape is the Habitual Sexual Offender law, section· 
667, 71. which was enacted one year prior to adoption 
of the One Strike law. As its name suggests, the Ha­
bitual Sexual Offender law is designed to target re­
peat sexual offenders, by imposing a sentence of 25 
years to life in prison on those who commit a speci­
fied offense (including a violation of section 288, 
subdivisions (a) or (b)(l)) after having previously 
been convicted ofa specified offense. (See§ 667.71, 
subds. (a), (b) & (c)(4).) · 

Finally, six months before the Legislature enacted the 
One Strike law, it adopted, as urgency legislation, the 
Three Strikes law, section 667, subdivisions (b)-(i). 
FN

9 This statutory scheme provides for enhanced sen­
tencing for. recidivist felons, including those con­
victed of violating section 288, subdivision (a) or 
(b)(l): (See §.Ml, subds. (d)(I)'& (e).) · 

FN9 See Statutes 1994, chapter 12, section 
1, p. 71 (eff. Mar. 7, 1994). In November 

. 1994; the voters adopted by initiative a sub­
stantially identical version of ··the Three 
Strikes law, codified as section 1170.12. In­
sofar as the issues before us are concerned, 
there is no substantive difference between 
the two laws. We hereafter refer to and cite 
only the legislative version of the Three 
Strikes law, section 667, subdivisions (b)-(i). , 

. . 

2 

We tum now to the legislative history of the One 
Strike law, section 667.61. (5 Stats. 1994, 1st Ex. 
Sess., ch. 14X, § 1, p: 8570.) Our recent opinion in 
People v. Wutzke (2002) 28 Cal.4th 923 · [123 
Cal.Rotr.2d 447. 51 P.3d 3 !0l(Wutike) recounted that 
the One Strike law, "[a]s first introduced in the Sen­
ate, ... would have amended section 288 to impose 
life imprisonment without the possibility of parole 
(L WOP) on persons convicted of *767 substantial 
sexual conduct with a child under age 14. The same 
version of the bill also proposed repealing section 
1203 .066, and otherwise prohibiting probation for 
anyone convicted of violating section 288. (Sen. Bill 
No. 26X (1993-1994 1st Ex. Sess.) as introduced 
Feb .. 2, 1994, §§ 5, 11, 12.)" ( Wutzke, supra, 28 
Cal.4th at p. 94 J.r 
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We continued in Wutzke: "However, subsequent ver· 
sions of the same bill abiindoned the LWOP proposal. 
in favor of indetenninate lire terms of the sort ulti· 
mately inclUded in section 667.61. Lawmakers also 
decided that section 1203 .066 [including the excep­
tion set out in siibdi.vision (c) for probation in some 
cases upon a proper showing] should be retained .... 
(Assem. Amerid. to Sen. Bill No. 26X (1993-1994 !st 
Ex. Sess.) Aug. 22, 1994, §§ 1, 3.) The latter decision 
apparently stemmed from continuing concern that 
long mandatory prison tenns would 'impede the 
prosecution' of intrafamilial molesters by making 
victims and loved ones reluctant to report the crimes 
and to cooperate with authorities. (Sen. Com. on Ju· 
diciary, Analysis of Sen. Bill No. 26X (1993-1994 
!st Ex. Sess.) as. amended May 4, 1994, p. 12.) The 
statutory analysis in Jefkrs, supra. 43 · Cal.3d 984. 
was summarized and approved iii this regard." ( 
Wutzke, supra, 28 Cal.4th at p. 941.) 

Having read and considered the voluminous legisla· 
tive reports and 1111alyses concerning the drafting and 
enactment of the One Strike law, we agree with both 
parties that those documents do not address the pre· 
cise question posed in the case before us, namely 
whether · a previous conviction under section 28 8, 
subdivision (a), constitutes a qualifying offense trig· 
gering imposition of the One Strike sentencing 
scheme when the defendant qualified for probation as 
to the previous conviction. Nevertheless, as we sug· 
gested in Wutzke, supra, 28 Cal.4th 923. those back­
ground documents do disclose. that the Legislature 
was keenly aware of the related laws-especially the 
Habitual Sexual Offender law, section 667.7L and 
the "probation limitation law,'' section 1203 .066, 
both of which the· Legislature amended in the same 
bill in which it enacted the One Strike law rnio -and 
viewed the One Strike law as fitting into the land· 
scape of those existing laws, a,s amended, 

FNl 0 See 5 Statutes 1994, First Extraordi­
nary· Session, chapter 14X, sections 1-3, 
page 8570 et seq. 

3 

With this overview in mind,,we return to defendant's 
contention that we should construe section 667.61, 
subdivisions (c)(7) and (d)(I), as disallowing not 
only a present conviction of section 288. subdivision 

(a), as to which a defendant "qualifies" for probation 
under section 1203.066,' subdivision *768 (c), but 
also as disallowing a prior conviction of section 288, 
subdivision (a), as to which a defendant qualified for 
probation under section 1203.066, subdivision (c). 

In support, defendant argues that the Legislature de· 
termined that "certain violations of ... section 288, 
subdivision (a)"-that is, those _as to which a defendant 
qualified for probation under section 1203.066, sub· 
division (c)-are "not sufficiently egregious as to jus­
tify their inclusion as prior offenses for purposes of 
section 667.61." 1n other words, defendant argues, 
the Legislatu~e decided that if a particular offender 
who has a prior violation of section 288, subdivision 
(a), qualified for probation under section 1203.066, 
subdivision (c), as to that conviction, that prior con· 
viction should never, in the future, merit treatment as 
a prior conviction under the One Strike law. Defen· 

. dli.nt does not point to any specific support for this 
view, and he fails to advance any persuasive response 
to the People's contrary reading of the statutory 
scheme and its history. 

The People assert that the Habitual Sexual Offender 
law (§ 667. 71)-which, as noted, is designed to ad­
dress solely recidivism-informs our interpretation of 
those· aspects of the One Strike law that also address 
the problem of recidivism. The People reason as fol· 
lows: "[T]he Habitual Sexual Offender law ... in­
cludes within its sentencing scheme elevated pun· 
ishment for both current and prior convictions for 
violations of section 288. subdivision (a), absent the 
limiting language found in section 667.61 [, subdivi­
sion (c)(7)] .... In other words, when the Legislature 
enacted a law targeting only recidivist sexual offend­
ers (i.e., the Habitual Sexual Offender law), it did not 
exclude from enhanced sentencing treatment any 
conviction for a violation of section 288 .. subdivision 
(a), while in enacting .Ii statute targeting recidivi_st 
sexual offenders and first.time offenders who commit 
certain sexual crimes under aggravated cifcumstances 
(i.e., the One-Strike law), the Legislature included 
language which excepts from harsh punishment a 
specified minority of offenders." 

The People assert that "[t]he ... omission in the Ha­
bitual Sexual Offender law" of an exception such as 
that articulated in section 667.61, subdivision (c)(7), 
"leads to only one rational interpretation of the as· 
sertedly ambiguous language of the One Strike law: 

© 2009 Thomson Reuters1West
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that the Legislature intended to provide the possibil­
ity of sentencing latitude for a probation-qualifying 
[intra]family sexual offender whose first violation of 
section 288, subdivision (a). was committed under 
certain· egregious circumstances, but intended no such 
simiJar sentencing distinction to apply to a defendant 
who was previously convicted of a violation' of 
section 288, subdivision (a)." (Italics added.) *769 

The People's a,nalogy would be stronger if the recidi­
vist aspects of the two schemes (the Habitual Sexual 
Offender law and the One Strike law) were identical, 
or essentially so. Q)(See fn. 11) But they are not FNll 

Accordingly, the People's analogy to the Habitual 
Sexual Offender Jaw .does not materially advance 
their posi,tiori. 

FN 11 In addition to differing with respect to 
section 288. subdivision (a) violations, these 
laws differ iii two other significant respects. 
First, they are dissimilar ·in terms of general 
coverage. Although in some respects the 
qualifying offenses listed in the two laws are 
the same, in other respects the One Strike 
law's listing of the same general offenses is 
broader than that of the Habitual Sexual Of-. . . . . . . . , I . . 
fender law. 'f!:ie One Strike law, section 
667.61, subdivision (c)(6), broadly lists as a 
qualifying offense "[s]odomy or oral copula­
tion in violation of Section 286 or 288a by 
force, violence duress," etc. The Habitual 
Sexual Offet\der law, by contrast, lists as 
qualifying offenses only specific subparts o.f 
those two statutes. (§ 667.71, subd. (c)(7) 
["[a] violation of subdivision (c) of Section 
286 by force, violence, duress") & subd. 
(c)(9) ["[a] violation of subdivisi'on (c) or 
( d) of Section 288a by force, violence, du­
ress"].) In many other respects the coverage 
of the Habitual Sexual Offender law is much 
broader that that of the One Strike Jaw; in­
cluding within its scope coverage of viola­
tions not listed in the One Strike law .. The 
following ·violations trigger the Habitual 
Sexual Offender law, but not the One Strike· 
law: violations of section 288.5 (continuous 
sexual abuse of a child), section 207, subdi­
vision (b) (kidnapping by enticing minor 

·under the age of 14 years for the purpose of 
committing lewd acts upon that minor), sec­
tion 208, former subdivision ( d) (kidnapping 

to commit specified sex offenses), section 
209 (kidnapping with intent to commit 
crimes such as rape, sodomy or oral copula­
tion in violation of section 289), and section 
269 (aggravated sexual assault of a child). 
·(See§ 667.71, subdivision (c)(6), (10)-(13).) 

Second, the two laws differ substantially in 
effect. Under the Habitual Sexual Offender 
law (and the Three Strikes Jaw for that mat­
ter), a trial court retains authorit)r to "strike" 
any punishment-enhancing circumstance 
(including 11.. prior strike conviction) in the 
intere$ of j'ustice. (See, e.g., People v. Su­
perior Court <Romero) (1996) 13 Cal.4th 
497 f53 Cal.Rptr.2d 789, 917 P.2d 628).) 
Under the One Strike law, by contrast, 
courts have no such discretion; sentencing 
under the full and severe terms of the law is 
mandatory.(§ 667.61. subd. (t).) 

(J£) The People's arguments concerning section 
1203.066, subdivision (c), however, are persuasive. 
The People assert that in light of the purpose underly­
ing that provision, the Legislature could not have 
intended the result envisioned. by defendant. ® The 
People aptly summarize th.e. policy considerations 
that Jed the Legislature to adopt the exception set out. 
in section 1203.066, subdivision (c), and, by incorpo­
ration, section 667.61. subdivision (c)(7): "The ex­
ception to ni"andatory unprisonment for qualifying 
[intra)fariiily sexual offenders is premised on the ra­
tionale that (1) in contrast to pedophiles who have an 
exclusive lifefo:ng attraction to children, some adults 
with age-appropriate iriiltes 'regress' by molesting 
young fainily or household niembets for situational 
or opportunistic reas()ns, (2), such molesters can suc­
cessfully refonn if tb'ey receive both punjshment and 
treatrrient, and (3) mandatory prison sentences, as 
opposed to jail time arid probation, could do more 

. hailli thil.li good in some [intra]fainily molestatfon 
cases, as the viCtim could feel a sense of guilt for 
bringing shame on the family or causing the house­
hold to dissolve,· and loved ones who are *770 emo­
tionally and/or financially dependent on the molester 
could blanie or even. abandon the victim, which in 
tum ·could deter victims and their families from re­
porting the crime, from cooperating with law en­
forcement· officials, and frOm participating in coun­
seling to repair the damaged relationship." (See 
Jeffers, supra. 43 Cal.3d 984. 993-997: Wutzke, su-
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(ld) As the People observe, these goals underlying 
.the exception recognized in section 1203 .066. subdi­
vision {c), "cease to be attainable when the defendant 
stands before the court as a repeat [intra]family mo­
lester: he/she has proven to be impervious to treat­
ment, the threat to family harmony created by long­
term incarceration pales in comparison to the threat 
of almost certain continued sexual abuse, and the 
pressures that might otherwise cause the victim to 
shun disclosure and/or feel guilt are diminished, if· 
not alleviated, by the fact that the molester's punish-

. ment can no longer be ·directly attributable to a report 
of the. current abuse." 

Defendant concedes that there "may be all kinds of 
policy reasons why any prior conviction under subdi­
vision (a) of section 288. should always qualify as a 
prior conviction for pmposes of subdivision (d)(l), of 
section 667 .61, regardless of whether the defendant 
was eligible [for] or was· granted probation in the 
prior case." But, defendant argues, "[c]ourtS do not 
set policy in criminal law .... That is the function of 
the Legislature. The Legislature has spoken; this 
Court has its marching orders. Section 667.61 does 
not apply by the plairi language of the statute." 

Defendant's entreaty to follow his understimding of 
the language of the law does not respond to the Peo­
ple's point As observed above, the "plain language" 
of the statute does not favor defendant, and we do not 
read the statute as providing the "marching ·orders" 
thilt defendant discerns .. Defendant offers. no rebuttal 
to ·the People's argument that the reasons that moti­
vated the Legislaiure1 to adopt tl!e exception recog­
niz.ed in section 1203,066, subdivision (c) (recog­
nized in Jeffers and Wutike), simply do not apply in 
the context of determining whether to count, under 

. the One Strike law, a prior section 288, subdivision .. 
(a) conviction for which the defendant qualified for 
probation. PNll . . 

FNl2 Indeed, as the People observe, under 
defendant's construction, so long as a defen­
dant were eligible for probation on the prior 

· conviction, that conviction would not qua!­
. ify as a triggering circumstance even if the 

defendant were ultimately denied probation 
or received it and later violated it. We doubt 
that the Legislature intended this result. 

(2.) (See fn. 13.)We agree with the People that in light 
of the language of section 667,61. subdivisions (c)(7) 
and (d)(I), and the rationale underlying a *771 grant 
of probation for certain first-time intrafamily sexual 
offenders, it is most reasonable to conclude that the 
Legislature intended that a defendant's prior convic­
tion for violating section 288, subdivision (a), should 
count as a qualifying prior conviction under the One 
Strike law even if, as here, the defendant qualified for 
probation as to that prior offense. PNt

3 
. 

FN13 Defendant's reliance upon the "rule of 
lenity" is misplaced. As we have held, " 
'[w]hen language which is susceptible of 
two constructions is used in a penal law, the 
policy of this state is lo construe the statute 
as favorably to the defendant as its language 
and the circumstance of its application rea­
sonably permit.' " ( People ex rel. Lungren 
v. Suoerior Court () 996) 14 Cal.4th 294, 
ill [58 Cal.Rptr.2d 855. 926 P.2d 10421.) 
But this rule applies only wlien statutory 
language is ambiguous and the defendant's 
proposed interpretation is at least as plausi­
bie as tlfat of the People. ( People v. Avery . 
(2002) 27 Cal.4th 49. S8 U 15 tal.Rntr.2d 
403. 38 P.3ci 11; People v. Douglas (2000) 
79 Cal.App.4th 810. 815 [94 Cal.Rptr.2d 
5001.) Here, we conclucie, the People's inter­
pretation clearly is the more plausible of the 
twii, and, We believe, is the one that the Leg­
islature intended. 

- . . . . 

CW It follows that the judgment imposing two 25-
year-to-life sentences upon d~fendant under the One 
Strike law must be affirmed. 

Ill 

When the matter was before the Court of Appeal for 
review, the appellate court, on its own motion, solic­
ited briefing addres'sing whether defendant addition­
ally should have been sentenced under the Three 
Strikes law, section 667, subdivisions (b)-{i). Ulti­
mately the Court of Appeal determined that the trial 
court should have considered whether to sentence 
defendant under the Three Strikes law as well as the 
One Strike law and the Habitual Sexual Offender 
Jaw, and remanded the case· for .a new sentencing 
hearing "at which the sentencing court shall exercise 
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its infonned discretion as to whether to dismiss the 
prior conviction for Three Strikes sentencing pur· 
poses, or utilize that conviction." 

As defendant concedes, the Court of Appeal's conclu· 
sion that he was subject to sentencing under the 

·Three Strikes Jaw, as well as under other applicable 
sentencing provisions, is consistent with Murohv· 
supra. 25 Cal.4th 136. 157. and Acosta, supra, 29 
Cal.4th 105. 128-134. in which we recently held that 
the same prior conviction may be used for sentencing 
under both the One Strike law and the Three Strikes 
law. 

Accordingly, as the Court of Appeal detennined, the 
matter must be remanded to the trial court for consid· 
eration of sentencing under the Three Strikes law­
specifically to allow the trial court to exercise its dis­
cretion under Peoole v. Sukerior Court <Romero). 
supra. 13 Cal.4th 497. to "strike" the prior section 
288, subdivision (a) conviction for Three Strikes pur­
poses, or instead impose the sentence-doubling provi· 
sions of the Three Strikes law C§...M1, subd. (e)(l)) 
upon defendant, a "second strike" offender. *772 

IV 

We affirm the judgment of the Court of Appeal and 
hold that defendanfs 1988 prior section 288, subdivi­
sion (a), conviction, for which he was eligible for 
probation, subjects him to a sentence of 25 years to 
life under the One Strike law, section 667.61, subdi· 
visions (a), (c)(7), and (d)(I). The matter is remanded 
for a new sentencing hearing at which the trial court 
may exercise its discretion· under the Three Strikes 
law, section 667. subdivisions (b)-{i). FNl4 

FN 14 As defendant observes, it is unclear 
from the record whether the trial court real­
. ized that it had discretion to strike the prior 
1988 conviction for purposes of sentencing 
under the Habitual Sexual Offender law. 
Accordingly, upon remand, the trial court 
additionally should determine whether it 
would exercise its discretion to strike the 
prior 1988 conviction for purposes of sen· 
tencing under the Habitual Sexual Offender 
law. Of course, in light of the mandatory 
One Strike law, defendant still will be sub-

. ject to the sentence of 55 years to life in 
. prison previously imposed by the trial court, 

even if that court elects to exercise its dis­
cretion to strike the. 1988 prior conviction 
for purposes of the Three Strikes law and the 
Habitual Sexual Offender law. 

Kennard, J., Baxter, J., Werdegar, J., Chin, J., Brown, 
J., and Moreno, J., concurred. *773 053 cent·Y cent· 
R found without first cent· Y. · 

Cal. 2003. 
People v. Hammer 
30 Cal.4th 756, 69 P.3d 436, 134 Cal.Rptr.2d 590, 03 
Cal. Daily Op. ~erv. 4490, 2003 Daily . Journal 
D.A.R. 5689 
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SupremeCourt of Caiifomia, 
In Bank. 

The PEOPLE, Plaintiff and Respondent, 
v. 

Derrick Leon THOMAS, Defendant and Appellant 
No. S025251. 

Dec. 14, 1992. 
Rehearing Denied Jan. 28, 1993. 

Defendant pleaded guilty in the Superior Court, Santa 
Clara County, No. 136555,Jeremy D. Fogel, J., to 
robbery and was sentenced to five years' imprison­
ment, two years for robbery plus three-year en­
hancement for use of firearm. Defendant appealed. 
The Court of Appeal affirmed. Appeal was taken. 
The Supreme Court,~. C.J., held that deletion of 
sentencing court's power to strike firearm use en­
hancement, if there are mitigating circumstances, 
divested court of statutory discretion to strike en­
hancement in furtherance of justice. 

Affirmed. 
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(Formerly I JOk1208.6(5)) 
Statutory power to dismiss action in furtherance of 
justice includes power to,dismiss or strike sentencing 
enhancement. West's Ann.Cal.Penal Code§ 1385. 

.W Statutes 361 €=223.1 

ill Statutes 
36JVJ Construction and Operation 

361 VlfA) General Rules of Construction 
36Jk223 Construction with Reference to 

Other Statutes 
36 I k223. I k. In General. Most Cited 

Statutes 361 €==230 

J.fil Statutes 
361 VJ Construction and Operation 

36 I VICAl General Rules of Construction 
361 k230 k. Amendatory and Amended 

Acts. Most Cited Cases 
In determining legislative intent underlying new pro­
vision or amendment, Supreme Court must consider 

· entire scheme of law of which it is part. 
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.W Statutes 361 it=>194 

ill Statutes 
ID.Yi Construction and operation 

· 361 Y«Al General Rules of Construction 
361kl87 Meaning of Language 

361kl94 k. General and Specific Words 
and Provisions. Most Cited Cases 
Any inconsistency between provisions of statute is 
resolved by applying more specific provision and any 
amendments thereto. 

w Statutes 361 it=>1s2 

ill Statutes 
361 VI Constructi6n and Operation 
~l VICAl General Rules of Construction 

36lk187Meaning of Language 
361k189 k. Literal and Grammatical 

lnterPretation. Most Cited Cases . 
Statute should not be given literal meaning if doing 
so would result in absurd ·consequences which legis­
lature could not have intended. 
*207 ***174 George L. Schr8er. San. Diego, under 

appointment by the Supreme Court, and Winifred T. 
Gross. Campbell, under appointment by the Court of 
Appeal, for defendant and appellant 

Daniel E. Lungren. Atty. Gen., George Williamson; 
Chief Asst. Atty. Gen., Ronald A. Bass and John H. 
Sugiyama. Asst .. Attys. Gen., ¥~n s. Kaye, 
Laurence K. Sumvan. Herbert F. W11kmson *208 and 

. Ronald S. ·Matthias, Deputy Attys. Gen., for plaintiff 
and respondent. 

Michael R. Capizzi. Dist. Atty. (Orange) and g. 
Thomas Dunn. Jr .. Deputy Dist. Atty., as amici curiae 
on behalf of plaintiff and respondent 

LUCAS, Chief Justice. 

Jn 1989, the Legislature amended Penal Code section 
1170.1 subdivision (h) (all further statutory refer­
ences .~· to this code), by deleting section 12022.5 
(firearm use enhancements) from ~e Ii~ o~ sta~tory 
enhancements that a tri~ court might, m its discre­
tion strike if sufficient "circumstances in mitigation" 
exist The question arises whether trial courts none­
theless may continue to strike such firearm use en-
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hancements "in furtherance of justice" under***l75 
**160 section 1385. Because we find clear legislative 
intent to withhold such authority, we conclude the 
Court of Appeal in the present case correctly ruled 
the trial court .herein lacked such authority. 

On January 7, 1990, defendant Derrick Leon Thomas 
(age 18) and his companion (age 17) robbed a store 
in Palo Alto. Defendant was holding a loaded .22-
caliber gun borrowed from his companion, who had 
taken it from his mother without her knowledge. The 
robbers took and divided $160 in cash, fled on bicy­
cles, and were arrested a few minutes later. 

A complaint charged defendant with robbery(§ 211 ), 
and alleged a firearm use (§ 12022.5. subd. (al) an.d 
probation irieligibility (§ 1203.06). Defendant negoti-. 
ated a plea bargain, the precjse term of imprisonment 
conditioned on the result of his motion to strike; .the 
firearm use enhancement In support ofhis motion to 
strike, defendant submitted an evaluation of the in­
terviewing counselor, who concluded that the robbery 
was an isolated and impulsive act not likely to be 
repeatc:d by defendant The PeoplF argued th.e trial 
court lacked authority to entt,lrtain the motion to 
strike. The court denied defendant's mot~on, ,without 
indicating whether or not it was exercising discretion 
under section 1385. Pursuant to the terms of defen­
dant's plea bargain, he was then sentenced to a five­
year term of imprisonment. Defendant appealed. 

The Court of Appeal affirmed, concluding the trial 
court lacked authority to entertain a motion under 
section 1385 to strike a firearm use enhancement . 
provided for by section 12022.5. As will appear,-we 
agree. 

*209 l. The applicable statutes · 

Section 12022.5. subdivision (a), in pertinent part 
provides for an enhanced punishment of three, four or 
five years' imprisonment for ~·any per~on. who per­
sonally uses a firearm in the comm1Ss1on or at-
tempted commission of a felony .... " · 

Section 1170. l. subdivision Cdl, provides that when 
the court imposes a prison sentence for a felony (see 
generally § U 70), ''the court ·shall also imp~se the 
additional terms provided'.' in 16 specified sections. of 
tbe Penal Code and the Health and. Safety Code, m­
cluding section 12022. 5, ''unless the additional pun-
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ishment therefor is stricken pursuant to subdivision 
(h)." 

Section 1170.1. subdivision fbl, provides that ''Not-
. withstanding any other provision· of law, the court 
may strike the additional punishment for the en­
halicements provided" in 13 of the 16 enhancemenf 
sections set forth in subdivision ( d), "if it determines 
that there are circumstan.ces in mitigation of the addi­
tional punishment .... " 

Until 1989, section 12022.5 was one of the .sections 
listed in section 1170.1. subdivision Ch). The Legisla­
tive Counsel's Digest comment concerning the pro-

. posal to delete reference to section 12022.5 explained 
the amendment as follows: ~·Existing law re lilting to 
sentencing authorizes a court to strike the additional 
enhancement involving the personal U:se of a firearm 
in the commission ... of a felony .... ['[] This bill would 
delete that authorization." (Italics added, Legis. 
Counsel's Digest, Assem'. Bill No. 566, subd. (1), 
Stats.1989, ch. I 044.) 

Finally, sectiim 1385. subdivision {al, permits the 
sentencing authority "in furtherance of justice [to] 
order an action to be dismissed." In its 1989 amend­
ment to section 1170.1. subdivision (h), the Legisla­
ture deleted reference to section 12022.5, but did not 
alter or refer to the language of section 1385. 

2. Discussion 

illlli Defendant .contends .the trial court erred in· de­
nying his Jllotion to strike the fireann use eiihance­
ment wi~out exercising the court's "furtberance of 
justice" discretion under section 1385. As defendant 
observes, the power to dismiss an "action" under 
section 1385 includes the power to dismiss or strike 
an enhancement (See People v Fritz 0985) 40 
Cal.3d. 227. 229"230. 219 cal.Rotr. 460. 707 P.2d 
.8.ll; *2l0People v, Williams 0981) 30 Cal.3d 470. 
482-483, 179 Cal.Rntr; 443. 637 P.2d'1029: People v. 
Burke 0956) 47 Cal.2d 45. 50-51. 301 P.2d 241: 
***l76**161People v. Dorsey (1972) 28 
Cal.App.3d 15. 18-20. 104 Cal.Rn&. 326: cf.~ 
subd. (bl [abrogating Fritz 's holding that section 
1385. may· be used to strike "prior serious felony" 

. enhancements under§ 667].) 

The People, on the other hand, contend that by 
amending section 1170.L subdivision Ch), to delete. 
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the reference to section 12022.5, the Legislature ex­
pressed a clear intent to divest the courts of discretion 
to strike fireann use enhllJlcements. The People sug­
gest further that the Legislature's failure to likewise 
amend or refer to section· 1385 was, at most, a draft­
ing "oversight" of a kirid to which we· have previ- . 
ously referred. (See, e.g;, Pepple v. Pieters (! 99 J) 52 · 
Cal.3d 894. 900-901. 276 Cal.Rptr. 918. 802 P.2d 
420; People v. Jackson (1985) 37 Cal.3d 826. 837. 
838. and fn. 15. 210 Cal.Rptr. 623. 694 P.2d 736.) 

As we observed in People v. Pieters, supra. 52 
Cal.3d at pages 898-899. 276 Cal.Rptr. 918. 802 P:2d 
420. "The fundamental purpose of statutory. construc­
tion is to· ascertain the intent of the lawmakers so as 
to· effectuate the purpose of the law; [Citations.] In 
order to determine this intent, we begin by exf!lll ining 
the language of the statute. [Citations.] But '[i]t is a 
settled principle of· statutory interpretation that lan­
guage of a statute should not be given a literal mean­
ing if doing so would reslll.t in absurd consequences 
which the Legislature did not intend' [Citations.] 
Thus, '[t]he intent prevails over the letter, and the 
letter will, if possible, be so read as to confonn to the 
spirit of the act' [Citation.) Finally; we do not con­
strue sta~tes in isolation, but rather.read every statute 
'with reteren9e to the entire scheme of law of which 
it is part so that the whole may be harmonized and 
retain effectiveness.' [Citation.)" 

Defendant cites cases holding that, absent a clear 
legislative direction to the contrary, a trial court re­
tains its authority. under section 1385 to strike an en­
hancement. (See People. v. ·Fri/%, ·supra, 40 Cal.3d at 
pp. · 229-230, 219 Cal.Rntr. 460, 707 P.2d 833: 
People v. Williams, suora, 30 Cal.3d at pp. 482-483. 
179 Cal.Rptr. 443. 637 P.2d 1029: People v. Tanner 
(1979) 24 Cal.3d 514. 518. 156 Cal.Rotr. 450. 596 
P.2d 328: see also People v. SutlOf! (1985) ill 
Cal.Aoo.3d 438. 445-446. 209 Cal.Rptr. 536 [recog­
nizing authority under § 1385 'to strike deadly 
weapon use ·enhancement under section 12022.3, 
despite failure of Legislature to include such en­
hancements in § 1170.1. subd. (h) ]; People v. Price 
(1984) 151 Cal.App.3d 803. 818-820. 199 Cal.Rptr. 
99 [same).) 

•211 ·But it is not necessary that the Legislature ex­
pressly .refer to section 1385 in order to preclude its · 
operation. (See People v. Rodriguez (1986) 42 Cal.3d 
1005, 1019.232 Cal.Rotr. 132. 728 P.2d 202 ~ 
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may be held inapplicable "in the. face of [a] more 
speeific proscription on the court's power"]; People v. 
Tanner. supra. 24 Cal.3d at pp, 519-521. 156 
Cal.Rptr. 450~ 596 P.2d 328 [specific language of § 

. 1203.06 bamng probation contained sufficient indi­
cia of legislative intent to preclude judicial exercise. 
of discretiori under .§.lill]; see also People v. Dillon 
Cl 983> 34 Cal.3d 44 !. 467. 194 Cal.Rptr. 390. 668 
P.2d 697 [deletiqn of provision indicates legislative 
intent to change law].) As we stated in People v. Wil­
liams, supra, 30 Cal.3d at page 482. 179 Cal.Iqltr. 
443. 637 P.2d 1029.''Section 1385 permits dismissals 
in the interest of justice in any situation where the 
Legislature has not clearly evidenced a contriiry in­
tent." . 

What was the intent of the Legislature in deleting 
from section 1170.l. subdivision.Cb), the former ref­
erence to section 12022.5? As previou81y noted, the 
Legislative Counsel's comment inificated the amend­
ment was intended to "delete" the trial courts' au­
thorization to strike the additional enhancement in­
volving the personal use of a fireann in the commis­
sion of a felony. Could the Legislature, in deleting · 
reference to section 12022.5, nonetheless have in· 
tended to preserve a power to strike that enhancement 
under section 1385? We conclude otherwise, and a 
comparison of the respective standards for striking or 
dismissing enhancements under section 1170, l. sub­
divjsion Cb), and section 1385, reinforces that conclu­
sion. 

u•177 **162 Section 1170.l. subdivision (h), per­
mits a court to strike the punishment for an enhance­
ment "if it determines that there are circumstances in . 
mitigation of the additional punishment .... " Section 
1385, on· the other hand, permits dismissal of actions 
(or enhancements) "in furtherance of justice." Are 
there significant differences between these standards 
which might have induced the Legislature to leave 
section 1385 in place as a vehicle for striking firearm 
use enhancements? It is quite difficult to conceive of 
any such differenceli. · · · 

The Judicial Council adopted extensive guidelines to 
assist in determining whether "circumstances in miti· 
gation" ellist to justify striking enhancements or re­
ducing sentences to a lower term. (See Cal.Rules of 
Court. rule 423, and Advisory Com.Comment.) RYk 
423 lists a v&riety of such "circumstances in mitiga­
tion," including facts relating to the crime (such as 

defendant's minor role or laudable motive in the of­
fense, the small likelihood of its. recurrence, the pres­
ence of duress or coercion by others, or a mistaken 
claim of right by the defendant), and facts relating to 
the defendant (including his *212 insignificant prior 
record, mental or physical condition reducing h.is 
culpability, restitution or satisfactory perfonnance on 
probation or parole). Rule 423's list of mitigating 
circumstances mirrors many of the considerations we 
have stated are appropriate in detennining whether to 
dismiss an action under section 1385 in furtherance 
of justice. (See People v. Superior Court (Howard! 
0968l 69 Cal.2d 491, 505. 72 Cal.Iqltr. 330, 446 
P,2d 138,l 

Defendant suggests that the "furtherance of justice" 
standard is broader than the "circumstances in mitiga­
tion" standard, and would include consideration of 
matters extrinsic to the offense and the offender, such 
as protection of the public interest. (See People v. 
Orin 0975) 13 Cal.3d 937. 944. 120 Cal.Rptr. 65. 
533 P.2d 193,l Although the public interest may well 
favor enhancing a defendanfs sentence by reason of 
his firearm use, it would be quite rare when· the pub­
lic interest, but not "circumstances in mitigation," 
Would justify striking such an enhancement. (Such 
cases seemingly would be limited to situations 
wherein the People seek to strike .an enhancement to 
enable them to rely on the defendant's gun use as an 
aggravating sentencing factor.) In most cases, if the 
public interest favors such relief, that fact readily 
could be deemed a "circumstance in mitigation of the 
additional punishment." (See, e.g.,_ People v, Marsh 
Cl984l 36 Ca].3d 134. 145. fn. 8. 202 Cal.Rntr. 92. 
679 P.2d 1033 [noting for purposes of remand that . 
striking enhancements may be justified un_der .§.llll 
by number of"mitigating circumstances" In case].) 

In short, we believe that, at least in the context of 
striking firearm use enhancements, the _two _standards 
are essentially identical. This conclusion supports the 
People's position that the Legislature's deletion of 
section 12022.5 was intended to divest the courts of 
their statutory authority to strike firearm use en­
hancements, whether such power be exercised under 
section !l70.l. subdivision @,_or .under section 
1385. . 

ill As previously stated, in determining the ·legisla­
tive intent underlying a new provision.or amendment, 
we must consider the entire scheme of law of which 
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it is a part. The 1989 amendment to section 1170.1. 
subdivision Chl. was included in a bill (Assem.Bill 
No. 466, The "McClintock Fireanns" bill) that con­
tained a variety of measures expanding or enhancing 
criminal liability for unlawful fireann use or posses­
sion. These new measures included provisions (l) 
restricting plea bargaining when a defendant person­
ally used a firearm, (2) elevating certain firearm use 
or possession offenses from misdemeanor/felony 
("wobbler'') status to felonies, and (3) increasing the 
tenn of imprisonment for personal use of a firearm 
during a felony, as well as (4) the subject provision 
deleting section I 2022.5 *213 from section 1170.1. 
subdivision (bl. (See Legis. Counsel's Dig., 
Stats.198 9, ch. I 044.) 

In light of the fact that the subject provision is in, 
eluded in a "package" of provisions aimed at enhanc­
ing criminal liability for unlawful firearm use, we 
think it highly ***178 **163 unlikely the Legislature 
intended nonetheless to preserve broad judicial au­
thority under section 1385 to .strike a firearm use en· 
hancement "in furtherance of justice." 

Defendant observes that prior to the adoption of the 
foregoing amendment, the Attorney General's Office 
had urged the Legislature to modify section 1385 to 
preclude a court from striking a firearm use en­
hancement in furtherance of justice. Evidently, the 
Legislature did not deem an amendment to section 
1385 necessary in light of its deletion of the specific 
reference to section 12022.5 in section 1I70. I. sub­
division Chl. This conclusion is supported by a synop­
sis of Assembly Bill No. 466 prepared by the Senate 

· Committee on the Judiciary, which synopsis referred 
to the prior ability of courts to strike fire8rm use en­
hancements "in the interest of justice," and com· 
mented "This bill would provide that the enhance· 
ments shall never be stricken." 

!iIDl Finally," the People observe that although 
section 13 85 provides a broad, general power to dis­
miss "actions" in furtherance of justice, section 
1I70Ll, subdivision (h), provides a specific power to 
strike specified enhancements. Under well· 
established rules of construction, any inconsistency 
between the two provisions would be resolved by 
applying the more specific provision (and any 
amendments thereto). (E.g., Peoele v. Tanner. suer a, 
24 Cal.3d at p. 521. 156 Cal.Rptr. 450. 596 P.2d 
328.l Moreover, to accept defendant's argument and 

Page 5 

hold that section 1385 continues to afford a broad 
("furtherance of justice") basis for striking an en­
hancement under section 12022.5 could effectively 
negate the 1989 amendment to section I 170.1, subdi­
vision (h). The "furtherance .of justice" standard of 
section 1385 seems broad enough to permit striking . 
an enhancement where mitigating circumstances ex­
ist, yet the Legislature in passing the I 989 amend­
ment clearly intended to preclude the exercise of such 

. power. As we previously indicated, a statute should 
not be given a literal ·meaning if doing so would re­
sult in absurd consequences which the Legislature 
could not have intended. (See People v. Tanner. su­
pra, 24 Cal.3d at PP. 518-520. 156 CaLRptr. 450. 596 
P.2d 328 [construing mandatory language of section 
1203.06 as precluding power to strike firearm use 
finding and grant probation].) 

For all the foregoing reasons, we conclude the trial 
court had no discretion to strike the firearm use en~ 
hancement under section 12022.5. and properly *214 
denied defendant's motion for such relief. The Court 
of Appeal's judgment is affinneq. 

MOSK, PANELLL KENNARD; ARABIAN, 
BAXTER and GEORGE, JJ,, concur. 
Cal.,1992. 
People v. Thomas 
4 Cal.4th 206, 841P.2d159, 14 Cal.Rptr.2d 174 

END OF DOCUMENT 
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P"RJDEOUT HOSPITAL FOUNDATION, INC., 
Plaintiffand Respondent, 

v. 
COUNTY OF YUBA et al., Defendants and Appel· 

lants. 
No. C011614. 

Court of Appeal, Third District, California 
Jul 20, I 992. 

SUMMARY 

A nonprofit hospital brought an action against a · 
county to recover property tax1?S it had paid under 
protest after the county denied the hospital's applica­
tion for the welfare exemption (Rev; & Tax. Code. § 
214) on the ground that the hospital had net operating 
revenues in excess of 10 percent for the two tax years 
in question. The trial court granted summary judg­
ment in favor of the hospital, finding that a nonprofit 
hospital that earns surplus revenues in excess of JO 
percent for a given tax year can still qualify for the 
welfare exemption. (Superior Court of Yuba County, 
No. 45090, Robert C. Lenhard, Judge.) 

The Court of Appeal affirmed. The court held that 
Rev. & Tax, Code. § 214, subd. (a)(I), which pro· 
vides that a hospital will not be deemed to. be oper· 
ated for profit if its. operating revenue does. not ex· 
ceed I 0 percent, does not automatically preclude a 
hospital that does have revenue. in excess of JO per· . 
cent from invoking the welfare exemption. The legis· 
Jative history of the provision, the court held, indi· 
cates that it was not intended to deny exemption to a 
nonprofit organization earning excess revenues for 
debt retirement, facility expansion, or operating cost 
contingencies, but "merely to· require a hospital earn~ 
ing such excess revenue to affirmatively show that, in 
fact, it is not operated for profit and that it meets the 
other statutory conditions for invoking the exemp· 
tion. (Opinion by Davis, J., with Sparks, Acting P. J., 
and Nicholson, J., concurring.) 

)-IEADNOTES 

Classified to California Digest of Official Reports 

Page I 

Cl!!, J b, J.s, .!.!!) Property Tax~s §, 24--Exemptions-­
Property Used for Religious, Hospital, or Charitable 
Purposes--Hospital Earnirig in Excess. of.· 10 Percent 
Revenue. 
In . a nonprofit hospital's action against a county to 
recover property taxes paid under protest, the trial 
court properly found that the hospital, which had net 
operating revenues in excess of 10 percent for the tax 
years in question, was not automatically ineligible for 
the "welfare exemption" of Rev. & Tax. Code. § 214. 
Rev. & Tax. Code,§ 214, subd. (a)(I), provides that 

· a hospital will not be deemed to be operated for profit 
. if its operating revenue does not exceed 10 percent, 

but does not state the effect of earnings in excess of 
that amount. The legislative histo.ry of the· provision 
indicates that it was not intended to deny exemption 
to a nonprofit organization earning excess revenues if 
those revenues were -to be used for debt retirement, 
facility expansion, or operating cost contingencies. 
Thus, while a h·ospital earning such excess revenue 
does not receive the benefit of being deemed non­
profit, it can still invoke the exemption if it can s~ow 
that, in fact, it is not operated for profit and meets the 
other .statutory conditions for invoking the exemp· 
tion. · 
[See CaLJur.Jd, Property Taxes, §§ 18, 20; 9 Wit· 
kin, Summary of Cal. Law (9th ed. 1989). Taxation, 
§§ 153, 155.)' 
Q) Taxpayers' Remedies § 14--Proceedings and Ac­
tions to Recover Taxes Paid--Review--Questions of 
Law··lnterpretation of Welfare Exemption Stati.Jte. 
In .a nonprofit hospital's action againSt a County to 
recover taxes paid under protest, the question of 
whether the hospital qualified for the "welfare ex­
emption" of Rev. & Tax. Code,§ 214, even though it 
had earned surplus revenue in excess of 10 percent 
for the tax years in ql!estion, was a question of law 
for the Court of Appeal's independent consideration 
on review. 

Q) Statutes § 29--Construction--Language-· 
Legislative Intent. 
In interpreting a statute, the court's function is to as- · 

·certain the intent of the Legislature so as to effectuate 
the purpose of the. law. To ascertain such intent, 
courts tum first to the words of the statute itself, and 
seek to give those words their usual and ordinary 
meaning. When a court interprets statutory language, 
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it may neither insert language that has been omitted 
nor ignore language that has been inserted. The lan­
guage must be construed in the context of the statu­
tory framework as a whole, keeping in mind the poli­
cies and pUJPOses of the statute. If possible, the lan­
guage should be n;ad so as to conform to the spirit of 
the enactment. If the statute is ambiguous or uncer­
tain, a court employs various rules of construction to 
assist in its interpretation. 

W Property Taxes § 24-Exemptions-Property Used 
for Religious, Hospital, or Charitable Purposes-Strict 
Construction of Welfare Exemption· statute. . 
The "welfare exemption" of Rey.· & TaX. Code. § 

214; like all tax exemption statutes, is-to be strictly 
construed to the end that the exemption allowed is 
not extended. beyond the plain rrieatiing of the lan­
guage employed. The rule of strict construction, 
however, does not mean that the narrowest possible 
interpretation must be given tO the statute, since strict 
construction must still be reasonable. 

', 

@ Statlites . § 46-Coilstruction-Presuinptions"." · 
Legislative Intent. · 
A fundamental Tille of statutory constrilction is that 
the c6urt must assume that the Legislature knew what 
it was saying and mearit what it said. A related prin­
ciple is that a court will not presume an intent to leg~ 
islate.by implication. Moreover, when the Legislature 
bas expressly declared its intent, the courts must ac­
cept that decl.aration. 

@ Statutes § 42-Construction--Aids-Opinions of 
Attorney General~ . 
Opinion~ of the Att9f!ley-General, while not binding, 
are entitled to great weight;' and the Legislature is 
presumed t;o know of the Attorney General's formal 
interpretation of a statute. · 

COUNSEL· 

Daniel G. Montgomery, County Counsel, and James 
W. Calkins, Chief Deputy County Counsel, for De­
fendants and Appellants. 

McCutcben, Doyle, Brown & Enersen, John R. Reese 
and Gerald R. Peters for· Plaintiff and Respondent. 

DAVIS,J. 
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In this action to recover property taxes paid under 
protest, County of Yuba. (County). appeals from a 
decision in favor of the taxpayer, Rideout Memorial 

. Hospitiil (Rideout). There is but one issue on appeal: 
can a nonprofit hospital that earned surplus revenue 
in excess of I 0 percent (for a given year) still qualify 
for the "welfare exemption" from property taxation in 
light of Revenue and Taxation Code section 214, 
subdivision (a)(!)? We hold that it can. 

Background 

Revenue and Taxation Code section 214 ~ 
6H) sets forth the "welfare exemption" from prop­
erty taxation. For the tax years in question *217 here, 
the section provided in pemn~t part: "(a) Property 
used exclusively for religious, hospital, scientific, or 
charitable purposes owned and operated by commu­
nity .chests, funds, foundations. or corporations organ­
ized and operated for religious, hospital, scientific, or 
charitable purposes is exempt from taxation if: 

"{I) The owner is. not organized or operated for 
profit; provided, that in the case of hospitals,. such 
organization shall not be deemed to be organized or 
operated for profit, if during the immediate preceding 
fiscal year the excess of operating revenues, exclu­
sive of gifts, endowments and grants-in- aid, over 
operating expenses shall not have e.xceeded a sum 
equivalent to I 0 percent of such operating expenses. 
As used herein, operating expenses shall include ·de- · 
preciation based on cost of Tl!Jllacement and amorti• 
zation· of, and interest on, indebtedness. 

"(2) No part of the riet earnings or°the owner inures to 
the benefit of any private shareholder or individuaL 

"(3) The property is used for the actual operation of 
the exempt activity, and does rtot. exceed an· amount. 
of propmty reas·onably necessary to the accomplish-
ment of the exempt purpose. · 

"( 4) The properly is not used or operated by the 
owner or by any other person so as to benefit any 
officer, trustee, director, shareholder, member,· .em­
ployee, contributor, or bondholder of the . o~er. or 
operator, or any other person, through the d1str1but1on 
of profits, payment of excessive charges o.r compe~­
sations or the more advantageous pursuit of theU" 
business or profession. 
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"(5) The property is not used by the owner or mem­
bers thereof for fraternal or lodge purposes, or for 
social club purposes except where such use is clearly 
incidental to a primary religious, hospital, scientific, 
or charitable purpose. · 

"(6) The property is irrevocably dedicated to reli­
gious, charitable, scientific, or hospital purposes and 
upon the liquidation, dissolution or abandonment of 
the owner will not inure to the benefit of any private 
person exi;:ept a fund, foundation or corporation or­
ganized and operated for religious, hospital, scien­
tific, or charitable purposes .... 

"The exemption provided for herein shall be known 
as the 'welfare exemption.'" *218 

Our · concern centers on section 214, subdivision 
(a)(l)(hereafter, section 214fa)(I)). ffii . 

FNl Section 214(a)(I) was amended non­
substantively in 1989 and now· provides: "(a) . 
Property ilsed exclwiively for religious, hos­
.pital, scientific, or charitable purposes 

. owned and operated by community chests, 
funds, founciatiCins or corporations organized 
and operated for religious, hospital, scien· 
tific, or charitable purposes is exempt from 
taxation if: [m (I) The owner is not organ· 
iz.ed or operated for profit. However, in the 
case of hospitals, the organization shall not 

. be deemed to be organized or operated for 
profit, if> during . the immediate. preceding 
fiscal year the excess of operating rev·enues, 
exclusive of gifts, endowments and grants­
in-aid, over operating expenses has not ex­
ceeded a sum equivalent to IO percent of 
those operating ·expenses. As used herein, 
operating expenses shaJJ..include deprecia· 
tion based on cost of replacement and amor· 
·tization of, and interest on; indebtedness." 
(Stats. 1989, ch. 1292, § I.) 

In 1985, the pre~iously undesignated intro-­
ductory paragraph of section 214 was let­
tered "(a)." (Stats. 1985, ch.' 542, § 2, p. 
2026.) This change redesignated section 
£Hill as 2 I 4(a)( I), section 214(2) as 
214(a)(2), and so on. For the sake of sim­
plicity we will use the terms "section 
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214(a)(I)" "section 2!4fal(2)" and the like 
when referring to the pre· or the post· I 985 
section 214. 

· County denied Rideout's applications for the welfare 
·exemption for the tax ,years. 1986-1987 and 1987·. 
1988. Rideout paid the taxes under. protest and ap- . 
plied for a refund. After County denied the refund, 
Rideout sued County. 

County contends that Rideout had excess revenues, 
under section 214. of 24 and 21 percent for the two 
years in question. Rideout concedes that its net oper­
ating revenues under section 214 exceeded 10 percent 
in each of those two years. 

In summary judgment proceedings, the parties nar­
rowed the issues to the single issue stated above and 
the trial court ruled in favor of Rideout. Q!) County 
argues that Rideout is automatically ineligible for the 
welfare exemption for the years in questiOn becau8e 
its net revenues exceeded the IO percent limitation of 
section 2 I 4(a)(l l. Rideout counters that the I 0 per­
cent provision constitutes a "safe harbor" for non· 
profit hospitals by which the hospital can be deemed 
to satisfy section -2 I 4(a)(I), but that a nonprofit hos­
pital with revenues over I 0 percent can still meet the 
condition of section 2 J 4(a)(]) by showing, pursuant 
to the.general rule, that it is not organized or·operated 
for profit. We conclude that Rideout's position is es· 
sentially correct. 

Discussion 

@ The issue in this· case pn\sents a question of law 
that we consider independently. (See *219Rudd v. 
Cali(ornit:i Casualty Gen. Ins. Co. 0990) · 219. 
Cal.APP.3d 948. 951·952'[ 268 Cal.Rott. 6241; Burke 
Concrete Accessories Inc. v. Superior Court (1970) 
8 Cal.App.3d 773. 774-775 [ 87 Cal.Rptr. 619].) 

All property in California is subject to taxation unless 
exc:ilipted under federal or California law. ~ 
Consi.. art. xm. § !: Rev. & Tax. Code. § 201; all 
further references to undesignated sections are to the 
Revenue and Taxation Code unless otherwise speci­
fied.) The constitutional basis for the "welfare ex­
emption" w·as added to the-Califo11Jia Constitution in 
1944; liS revised nonsiibstantively in 1974, it now 
provides: "The Legislature .may exempt from· prciP­
erty ·taxation in whole or in part: [m ... Property used 
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exclusively for religious, ·hospital, or charitable pur­
poses and owned or held in trust by corporations or 
other entities ( 1) that are organized and operating for 
those purposes, (2) that are nonprofit, and (3) no part 
of whose net· earnings inures to the benefit of any 
private shareholder or. individual." (Cid. Const.. art 
xm. § 4, subd. (b); formerly art. xm. § le.) The 
rationale for the welfare exemption is that the exempt 
property is being used either to provide a govern­
ment-like service or to accomplish some desired so­
cial objective. (Ehrman & Flavin, Taxing Cal. Prop­
erty (3d ed. 1989) Exempt Property, § 6.05, p. 9.) 

' 

Pursuant to this constitutional authorization; the Leg­
islature in 1945 enacted section 214 and labeled that 
exemption the "welfare exemption." In this appeal, 
we are asked to interpret subdivision (a)(!) of~ 
214. 

Certain general principles guide our interpretatio.n. 
Q) "Our function is to ascertain the intent of the Leg­
islature so as to effectuate the purpose of the law. ( 
California Teachers Assn. ·v. San Diego Community 
College DiSt. 0 98 !) 28 Cal.3d 692. 698 [ 170 
Cal.RDtr, 817. 62 I P.2d 8561.l To ascertain such in­
tent, oourtHum first to the words of the statute itself 
(ibid), and.seek to give the words employed by the 
Legislature their usual and ordinary meaning. ( 
lunrrren v. Deu/qneiian O 988) 45 Cal.3d 727. 735 [ 
248 Cal.Rptr. I 15. 755 P.2d 2991.) When interpreting 
statutory language, we may neither insert language 
which has been omitted nor ignore language which 
has been inserted. (Code Ciy. Proc .. § 1858.lThe lan­
guage must be construed in the context of the statu­
tory framework as a' whole, keeping in mind the poli­
cies and purposes of the statute ( West Pico Furniture 
Co. v. Pacific Finance Loans (! 970) 2 Cal.3d 594. 
608 [ 86 Cal.Rotr. 793. 469 P.2d 665]), and where 
possible the language should be read so as to conform. 
to the spirit of the enactment. ( lunrrren v. Deuk­
mejian, supra, 45 Cal.3d at p. 735.r ( Rudd v. Cali­
fornia Casualtv Gen. Ins Co. supra. 219 Cal.Aoo.3d 
at p. 952.) If the statute is ambiguous or unce~., 
courts employ various rules o,f construction to assist 
in the interpretation'. (See 58 Cal.Jur.3d, Statutes. §§ 

82-fil, *220 pp. 430-508.) ~Finally, "[t]he welfare 
;;zemption, like all 'tax exemption statutes, is to be 
strictly construed to the end that the exempii!JD al­
lowed is not extended beyond the plain meaning of 

. the language employeq. However, the rule of strict· 
construction does not mean that the narrowest possi-
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ble interpretation be given; ' "strict construction must 
still be a . reasonable construction." ' ( Cedars of 
Lebanon Hose, v, Countv ofL,A (!950) 35 Cal.2d 
729. 734- 735 [ 221 P.2d 31_. 15 A.L.R.2d 10451: 
English v. Countv ofA/ameda (1977) 70 Ca1.App.3d . 
226. 234 [ 138 Cal.Rptr. 634].)" ( Peninsula Cove­
nant Church v. County of San Mateo Cl 979) 94 
Cal.APP.3d 382. 392 [ 156 Cal.Rptr. 431 ].) . 

Uhl We therefore first consider the language of 
section 2 l 4{a)f ll, which stated at the relevant times 
herein: "(a) Property used exclusively· for religious, 
hospital, scientific, or charitable purposes owned and · 
operated by community chests, funds, foundations or 

. corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 
from taxation if: [m (1) The owner is not organized 
or operated for profit; provided, that in the case of 
hospitals, such organization shall not be deemed to be 
organized or operated for profit, if during the imme~ 
diate preceding fiscal year the excess of operating 
revenues, exclusive of gifts, endowments and grants­
in-aid, over operating expenses shall not have ex-. 
ceeded· a sum equivalent to 10 percent of such operat­
ing expenses. As used herein, operating expenses 
shall include depreciation based on cost of replace­
ment and amqrtization of, and interest on, indebted­
ness." (See fn. I, ante.) 

As we immediately see, the proviso presents some­
what of a "knotty" problem, being cast as a double 
negative-if revenues did not exceed 10 percent, the 
hospital shall not be deemed to be organized or oper­
ated. for profit. FN

2Under th.e language of section 
2 l 4fa)( !), tlie l.tlgislatUre did not automatically ex­
clude nonprofit hospitals earning more than I 0 per­
cent surplus revenues from the welfare exemption. 
The proviso does not address this situation on its 
face; it concerns only the hospital earning I 0 percent 
or under. In fact, the automatic exclusion would have 
been a simple matter to accomplish-a mere untying of 
the two "knots" from the proviso would have done it. 
We note that in other sections of the Revenue and 
Taxation Code, when the Legislature wishes to ex­
clude certain entities from a taxation exemption it can 
do so in clear terms. (See, e.g., § 201.2, subd. (c): 
"(c) This section shall not be construed to exempt any 
profit- making organization or concessionaire from 
any property tax, ... ") *221 

FN2 Of course, if a hospital satisfies this 
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proviso it must still actually be nonprofit be· 
cause the welfare exemption does not iwpty 
to profitmaking hospitals regardless of their 

. earnings (Cal. Const,. art. XIII. § 4, subd. 
(b )); moreover, to claim the exemption, the 
nonprofit hospital must satisfy all of the 
other conditions set forth in section 2 I 4(a} 
(i.e., subds. (2) through (6)). 

Nevertheless there is that double negative. Does that 
double nega;ive make a positive? In other words, is 
the converse of the proviso to be implied-as County 
argues-so that a hospital which exceede~ the l 0 P.er­
cent figure is deemed unable to satisfy section 
214CaX l)? These questions raise ambiguities that call 
for the employment of certain rules of construction. 

W A fundamental rule of construction is that we 
must assume the Legislature knew what it was saying 
and meant what it said. ( Blew v. Horner(! 986) I 87 
Cal.App.3d 1380. 1388 [ 232 Cal.Rotr. 6601; Tracy v. 
Municipal Court (1978) 22 Cal.3d 760, 764 [ 150 
Cal.Roll'. 785. 587 P.2d 2271; Rich v. State Board of 
Optometry 0965) 235 Cal.AJ)ll2d 591. 604 [ 45 · 
Cal.Rotr. 5121.) In related fashion, courts will not 
presume an intent to legislate by implication. ( 
People v. Welch (1971) 20 Cal.Aoo.3d 997. 1002 [ ~ 
Ca!.Rptr. 1131; First M E: Church y. Los Ange/es 
Co. (19281 204 Cal. 20 !. 204 [ 267 P. 7031.) <;:ounty 
has constructed section 2 I 4 on a fou!idation ~f impli· 
cation which does not fare well under the weight of 
these rules. 

Another important rule is that when the Legislature 
has expressly declared its intent, the courts must ac­
cept that declaration. ( 'l)'rone v. Kelley (1973) 9 
Cal.3d 1. 11 [ 106 Cal.Rptr. 761. 507 P.2d 651: see 
Cali&rnia Assn. of Psycholozy Providers v. Rank 
(1990151Cal.3dL15 [ 270 Cal.Rptr. 796. 793 P.2d 
ill lli) Here, the application of this rule requires us 
t0 consider section 214's legislative history. (See n 
Cal.3datpp.14· 16.) · 

As originally enacted in 1945, section 214 did not 
contain the proviso found in subdivision (a)(I ), and 
the condition stated by subdivision (a)(3) was differ­
ent The section originally read in pertinent part as 
follows: "[a] Property used exclusively for religious,_ -
hospital, scientific, or ch.aritable purposes owned and 
operated by community chests, funds, foundations or 
corporations organized and operated for religious, 
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hospital, scientific, or charitable purposes is exempt 
from taxation if: 

"( l) The owner is not organized or operated for 
profit; 

"(2) No part of the net earnings of the owner inures to 
the benefit of any private ~hareholder or individual; 

"(3) The property is not used or operated by the 
owner or by any other person for profit regardless of 
the purposes to which the profit' is devoted; ... " (Stats. 
1945, ch. 241, §I, p. 706.). . 

In Sutter Hospital v. Citv of Sacramento 0 952) 39 
Cal.2d 33 [ 244 P.2d 3901, the California Supreme 
Court was asked whether a nonprofit hospital *222 
which had deliberately earned an 8 percent surplus of 
income over expenses to be. used for debt retirement 
and facility expansion could qualify for the welfare 
exemption of ·section 214. Relying on subdivision 
(a)(3) as stated above, the court said no. ( 39 Cal.2d 
at PP. 39-41.} The court acknowledged that its hold­
ing niade it difficult for modern hospitals to operate 
in a financially sound mllhner to reduce indebtedness 
and expand their facilities, but said that matter should 
be addressed to the Legislature rather than the courts 
because subdivision (a)(3) compelled the court's 
holding. ( 39 Cal.2d at pp. 40-41.) 

Responding' to the challenge raised by the Sutter de­
cision, the Legislature in .1953 amended section 214. 
(Stats. 1953, ch. 730, § 1-4, pp. 1994•1996; Qkm 

. The Good Shepherd Lutheran Church v. Mathiesen 
(1978) 81 Cal.App.3d 355. 365 [ 146 Cal.Rotr. 32lll 
This amendment was proposed in Assembly Bill No. 
1023 (A.B. 1023). As originally introduced, A.R 
I 023 rewrote subdivision (a)(3) to require simply that 
the property be "used for the- actual operation of the 
exempt activity," and contained an urgency clause 
setting forth the Legislature's intent as follows: "This 
act i8 an urgency measure necessary for the immedi­
ate preservation of the public peace, health or safety 
within the meaning of Article IV of the Constitution, 
and shall go into immediate effect. The facts consti­
tuting such necessity are: Continuously since the 
adoption of the 'welfare exemption' it has been under­
stood by the administrators of the law, BS well as by 
the public generillly, that it was the purpose and the 

. intent of Legislature in the adoption of subdivision 
[a](3) of Section 214 of the Revenue and Taxation 
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Code to disqualify for tax exemption any property of 
a tax exempt organization which was not used for the 

· actual operation of the exempt activity, but that such 
organization could rightfully use the income from the 
property· devoted to the exempt activity for the pur­
poses of debt retirement, expansion of plant and fa­
cilities or reserve for operating contingencies without 
losing the tax exempt status of its property. 

"Recently, doubt has been cast upon the foregoing 
interpretation by a decision of the State Supreme 
Court involving the tax exemption of a hospital. This 
decision was broad in its application and has caused 

·the postponement or actual abandonment of plans for 
urgently needed hospital construction and expansion 
at a time when there are insufficient hospital facilities 
in this State to properly care for the health needs of 
its citizens, and virtually no. surplus facilities for use· 
in case of serious epidemic or disaster. This Legisla­
ture has recognized that in addition to gifts and be­
quests the traditional method for the financing of the 
expansion and construction of voluntary religious and 
community nonprofit hospital facilities is through the 
use of receipts from the actual operating facilities. In 
its decision the Supreme Court indicated that this was 
a matter for legislati:ve clarification. *223 

. "It has never been the intention of the Legislature that 
the property of nonprofit religious, hospital or chari­
table organizations otherwise qualifying for the wel· 
fare exemption should be denied exemption if. the 
income from the actual operation of the property for 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve . for operating contingencies, it . having been 
ihe intent of the Legislature in adopting subsection 
[a](3) of Section 214 to deny exemption to property 
not used for exempt purposes even though the in· 
come from the property was used to support an ex· 
empt activity. 

"Therefore, in order to clarify the legislative intent 
and to remove any doubt ·with respect to the status of 
property actually used for exempt. purposes, it is nec­
essary to amend subdivision [a](3) of Section 214 of 
the Revenue and Taxation Code. 1t is essential that 
this be done at the earliest possible moment to avoid 
further delays in the construction and expansion of 
needed hospital facilities." (Stats. 1953, ch. 730, § 4, 
pp. 1995-1996.) 
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About three months after this urgency clause and 
amendment to subdivision (aX3) were proposed in 
A.B. 1023, A.B. 1023 was amended to include the 
proviso in subdivision (a)(l) at issue here. (Stats. 
1953, ch. 730, § 1, p. 1994.) Thereafter, A.B. 1023-
with the urgency clause and the noted changes to 

· subdivisions (a)(l) and (aX3}-was enacted into law. 
(Stats. 1953, ch. 730, §I, pp. 1994-1996.) 

In the urgency clause, the Legislature expressly 
stated its intent that a section 214 ·organization "could 
rightfully use the income from the property devoted 
to the exempt activity for the purposes of debt retire­
ment, ~xpansion of plant and facilities or reserve for 
operating contingencies without losing the tax ex· 
empt status of its property," and that "[l]t has never 
been the intention of the Legislature that the property 
of nonprofit ... hospital ... organizations otherwise . 
qualifying for the welfare exemption· should be de­
nied exemption if the income from the actual opera­
tion ot' the property for the exempt activity be de· 
voted .to the purposes of debt retirement, expansion of 
plant and facilities or re.serve for operating contin­
'gencies, ... " (Stats. 1953, ch. 730, § 4, pp. 1995· 
1996.) 

Where the Legislature has expressly declared its in­
tent, we must accept that declaration. ( Tvrone y. Kel­
ley, supra. 9 Cal.3d at p. 11: see CalifOrnia Assn. of 
PsvcholO,fv Pi-oviders y. Rank. supra, 51 Cal.3d at p. 
,li.)' Pursuant to the legislative expression here, there 
is no limitation on earned revenue that aulomalically 
disqualifies a nonprofit hospital .from obtaining the 
wel.fare exemption; the co.ncerti is w~ether that reve­
nue is devoted to furthering the *224 exempt purpose 
by retiring debt, expanding facilities· or saving for 
contingencies. ™3 

FN3 .This is not to say that a nonprofit hos· 
pita! can earn any amount above 10 percent 
and stiil qualify for the welfare exemption. 
The hospital must show that .indeed it is not 
organized or operated for profit and that it 
meets all of the other conditions in section 
214. One of these other conditions,~ m ( a)(3), now mandates in pertinent part 
that the "property [be] used for the actual 
operation of the exempt activity, and ... not 
exceed an amount of property reasonably 
neceisary to the accomplishment of the eX· 
empt purpose." (Italics added.) 
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It is true that the urgency clause containing the Legis­
lature's expressed intent was made a part of A.B. 
1023 before the proviso in section 214(a)(J) was 
added to that bill, and that the clause refers to section 
214(a)(3). -Regardless of timing, however, both the 
section 2 I 4(a)(]) proviso and the urgency clause 
were enacted' into law as part of A.B. 1023. (Stats. 
1953, ch. 730, §§ I, 4, pp. 1995-1996.) More impor­
tantly, the urgency clause focuses on the issues of tax 
exemptions for hospitals, the urgent need for hospital 

_ construction and expansion, and the ways of financ­
ing ihat construction and_ expans_ion for nonprofit 
hospitals.It is in this context-a context fundamentally 
implicated by a hospital earning above the I 0 percent 
figure in section 214(a)(l)-that the Legislature de­
clares "[i]t has never been the intention of the Legis­
lature that the property ·of nonprofit ... hospital ... 
organizations otherwise qualifying 'for the welfare 
exemption should be denied exemption ifthe income 
from the actual operation of the property for the ex­
empt activity be devoted to the purposes of debt re­
tirement, expansion of plant and facilities or reserve 
for operating contingencies, ... " (Stats. 1953, ch. 730, 
§ 4, p. 1996.) In a related vein, the reference in. the 
urgency clause to section 2 I 4(a)(3 l concerns the is­
sue of how the use of income from exempted prop­
erty affects welfare exemption eligibility; this issue is 
also fundamentally implicated in the context of a 
nonprofit hospital earning ·a surplus revenue greater 
than lO percent. - · 

County contends the section 214 (al(!) proviso is 
rendered meaningless· if interpreted to allow a non-

- profit hospital that earns more than_ I 0 percent the 
welfare exemption; under such an -interpretation, 
County maintains, it makes no difference whether a 
nonprofit hospital earns below or above the I 0 per­
cent figure-the exemption can be claimed in either 
instance. 

We think the I 0 percent figure in section 2 J 4(a)()) is 
meaningful even if nonprofit hospitals that earn over 
that figure can still qualify for the welfare exemption. 
The 10 percent figure provides a clear guideline -by 
which nonprofit hospitals can engage in sound finan­
cial practices to further the exempt activity without 
jeopardizing their tax exempt status, assuming they 
otherwise qualify for the welfare exemption. The 
proviso in *225section 2 l 4(a)(] l recognizes the 
complex financial and functional realities of the 
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modern hospital operation, an operation that often 
requires deliberately designed surplus revenues to 

- ensure adequate levels of service and resources. (See 
Sutte; Hospital v. Citv of Sacramento, supra, 39 
Cal.2d at pp. 36. 39-40: see also St: Francis Hosp. v. 
Citv & County ofS. F. (1955) 137 Cal.App.2d 321. 
323-326 [ 290 P.2d 275]; Cedars qfLebanon Hosp. v. 
County o(L. A. (1950) 35 Ca1.2d 729. 735- 736 [ill 
P.2d 31. 15 A.L.R.2d I 045).) 

The modem hospital is an extremely complex entity­
essentially, it is a niinicity. (See Cedars o(lebanon 
How. v. County o(l. A., supra, 35 Ca1.2d at pp. 735-
745.) A modern hospital generates significant reve­
nue but spends considerable amounts for labor. 
equipment, facilities and capital outlay;' large and 
complex -&nf\ual budgets are commonplace in_ 'this 
setting. (See St. Francis Hoso. v. City & County o(S. 
F., supra, 137 Cal.Aoo.2d at p. 325.) And in this set­
ting, a surplus might be accidental rather than de­
signed; or a particular surplus might be designed but 
the fate of fortuity intervenes and the budget fore-
casters have sleepless nights. (Ibid) · 

Recall, section 214 wlis amended in light of the Sut­
ter Hospital court's request -for legislative interven­
tion after the court acknowledged that its holding 
made it difficult for modem hospitals to operate in a 
financially sound manner to reduce indebtedness and 
expand their facilities. In that case, the nonprofit hos­
pital .purposely earned surplus revenue to retire its 
debt and expand its facilities. ( 39 Cal.2d at pp. 36. 
~-)Accordingly,§ 214(a)()) provides a clear guide­
line by which - nonprofit hospitals can deliberately 
design surplus -revenues and not risk losing their tax 
exempt status (provided the other conditions of 
section 214 are satisfied and the revenues are used for 
proper purposes). 

The very complexity just described and recognized in 
the cited cases runs 'counter to an interpretation that 
an earned surplus revenue above I 0 percent auto­
matically disqualifies a nonprofit hospital from the 
welfare exemption. To say, as Counfy does with its 
interpretation of automatic ineligibility, that a non­
profit hospital which earned I 0 percent is eligible for 
the exemption while the nonprofit hospital which 
earned I 0.0 I percent is automatically excluded from 
it, is to say that these complex realities are irrelevant. 

Rather, the nonprofit hospital earning over I 0 percent 
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is outside the clear guideline offered by section 
2 l 4{a)()) and thereby subject to an increased scrutiny 
by tax authorities and an increased burden in showing 
it is not organized or operated for profit. Such a non­
profit hospital is no longer "deemed'' to meet the 
condition of section 214CalCll. In short, the proviso 
of *226 section 2 I 4(a)(\) provides no protection for 
the nonprofit hospital earning over 10 percent; that. 
hospital must prove it is not organized or operated for 
profit under the general rule of section 214CalCll. 
Contrary to County's argument, therefore, the section 
2 l 4CaX Ill 0 percent proviso is meaningful even ifnot 
construed as a point of automatic disqualification. 

County also. relies on a 1954 opinion of the Attorney 
General and a 1967 opinion from the First District. 
The Attorney General's opinion considered whether 
the 1953 amendments to subdivisions (a)(l) and 
(a)(3) of section 214 were valid and effective in a 
general sense. (Welfare Exemptions, 23 
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the At­
torney General noted that "[t]he Legisiature might 
well detennine that hospit8ls as distitiguished from 
other organizations entitled to the welfare exemption 
usually operate on a schedule of rates more compara­
ble to a schedule of rates by a commercial orgaili:m­
tion and therefore their net earnings should be re­
stricted in order for them to have th·e benefit of the 
welfare exemption (see Sutter Hospital case pp. 39-
40)." (Id at p. 139.)The First District opinion- Sgn 
Francisco Bqvs' Club. Inc. v. County of Mendocino 
09671 254 Cal.Abp.2d · 548 [ 62 CaLRptr, 2941-
involved profitmaking logging operations on land 
owned by arid used for a nonprofit, charitable club 
for boys. Referring to the section 214Ca)(ll proviso at 
issue here, th'e court noted that ''the Legislature 
amended section 214 to pennit nonprofit hospitals to 
have excess operating revenues in a sum equivalent 
to 10 .percent of operating expenses." ( ~ 
Cal.App.2d at p. 557 .) 

Against the Attorney General's passing reference of 
19 54 and the First District's dicta of 1967 stands an 
Attorney General opinion from 1988 on the identical 
issue in this case. (Welfare Exemption Qualification, 
71 Ops;Cal.Atty.Gen. 106 (1988).) In fact, it was 
County that requested this 1988 opinion. In that opin­
ion, the Attorney General concluded that "(a] non­
profit hospital which had earned surplus revenue in 
excess of ten percent during the preceding fiscal year 
might still qualify for the 'welfare exemption' from 
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taxation under section 2 I 4 of the Revenue and Taxa­
tion Code." (Id at p. I 07 .)Although it wils not used 
as pivotal support, the 1954 Attorney General opin­
ion was cited twice in the 1988 opinion. (Id at p. 
J 12.) FN~ 

FN4 County also relies on cryptic passa.ges 
· in certain letters written in 1953 to then 
Governor Earl Warren. These letters were 
from the attorney for the California Hospital 
Association, which sponsored A.8. 1023, 
and from the Attorney General. In deciding 

·whether to sign A.B. I 023 amending subdi-
visions (a)(l) ani:I (a)(3), Governor. Warren 
requested the views of these two entities. 
These unpublished and infonnal expressions 
to the Govemor-e.specially the letter from 
the hospital association attorney-are not the 
type of extrinsic aids that courts ci;m. mean­
ingfully use in discerning legislative intent. 
(See 58 Cal.Jur.3d, Stafutes. §§ 160-ill, pp. 
558-582.) ' 

The First District's opinion in San Frani;:isr;o Boys' 
Club concerned an issue relating to a charit!lble social 
organi7.!1ti9n rather thlll\ a hospital. For *227 that 
r~n. the analysis .there is not gennane .to the hospi~ 
tal-specific provision before us. (2. l!D Although 
opinions of the Attorney General, while not binding, 
are entitled to great weight ( Napa Val/ev Er}ucators' 
Assn. v. Napa Valley Unified Scbaol Dist, 0987) 194 
Cal.APP.3d 243. 251 [ 239 Cal.Rptr. 3951; 
Henderson y. Board of Education 0978) 78 
Cai.App.3d 875. 883 [ i44 Cal.Rptr, 5681). it is un­
clear how to apply this principle to the two published· · 
Attorney Generai·opinions noted above. This princi­
ple applies because the Legislature is presumed to 
kilow of the Attorney General's formal interpretation 
of the statute. (Ibid) But the tWil Attorney General 
opinions seem to be at odds. And while the 1954 . 
opinion is a contemporaneous construction of long· 
duration, the 1988 opinion involves the identical is­
sue in this cilse and the Legislature amended section 
214( a)(J) nonsubstantively about one and one- half 
years after the 1988 opinion was published. (Welfare 
Exempticin Qualification. supra, 11 
Ops.Cal.Atty.Gen. 106; Stats. 1989, ch. 1292, § 1.) 
So we return, as we must, to the words used by the 
Legislature·in the statute and in the urgency clause's 
declaration of intent. 
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That return also provides the answer to County's final 
argument. County argues that its interpretation ofthe 
I 0 percent figure in section 2 I 4 as a point of auto­
matic ineligibility is supported by the language in 
section 2 l 4(aX I) that qualifies the tenns "operating 
revenues" and "operating expenses." Under section 
2 I 4CaX n, gifts, endowments and grants-in-aid are 
excluded from ~·operating revenues" while deprecia­
tion based on cost of replacement and amortization 
of, and interest on, indebtedness are included in "op­
erating expenses." Basically, County argues that the 
Legislature has provided certain finanCial advantages 
for facility improvement, debt retirement and nonop­
erating revenues.in section 214Calf)). thereby intend­
ing to place a cap on what nonprofit hospitals can 
earn for welfare exemption eligibility. 

The problem with this argument is that' it. is difficult 
· to define automatic ineligibility in a more roundabout · 

way than that suggested by County's interpretation. If 
the section 214(a)( I) proviso accounts favorably to 
nonprofit hospitals for all of the uses of net earnings 
that do not defeat welfare exemption eligibility, why 
did the Legislature include that double negative? In 
such a situation, the proviso would be tailor-made for 
dispensing with the double negative because the stat­
ute has the sound financial management practices and 
the allowed uses for net .earnings built into it. Silt the 
section 2 l 4(a)Ol proviso, by its tenns, applies only 
to the nonprofit hospital whose operating revenues 
have not exceeded I 0 percent of operating expenses; 
in that situation, the proviso deems the nonprofit hos­
pital in compliance with section 2 I 4(a)( )). The pro­
viso, by its terms, does not cover the nonprofit *228 
hospital which .has earned over 10 percent; in that 
situation, the nonprofit hospital must show it is not 
organized or operated for profit. And the Legislature 
stated in the urgency clause that it has never been the 
Legislature's intent ''that the property of nonprofit ... 
hospital ... organizations otherwise qualifying for the 
welfare exemption should be denied exemption if the 
income from the actual operation of the property for 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies .... " 

Nor does our construction of section 2 l 4(a)( I) violate 
the rule of strict construction by extending the tax 
exemption allowed beyond the plain meaning of the 
language employed. ( Peninsula Covenant Church v. 
Countv of Son Mateo, supra 94 Cal.App.3d at p. 
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. 392.) If we have attempted to do anything in this 
opinion, we have attempted to adhere to the plain 
meaning of the language employed in section 
214(a)(]). 

For all of these reasons, we conclude that a nonprofit 
hospital that earned surplus revenue in exces_s of 10 
percent during the relevant fiscal year can still qual­
ify for the "welfare exemption" from taxation under 
section 214. FNS 

FNS Our opinion and conclusion are limited 
to this single question of law. Accordingly, 
we express no views on whether. Rideout ac­
tually was or was not organized ·or operated 
for profit or whether Rideout can obtain the 
welfare exemption for the specific years in 
question, aside from concluding that earn· 
ings in excess of I 0 percent do not auto­
matically disqualify Rideout from the ex­
emption. 

Disposition 

The judgment is affirmed. Each party to bear its own 
. costs on appeal. 

Sparks, Acting P. J., and Nicholson, J., concurred. 
A petition for a rehearing was denied August 17; 
1992.*229 

Cal.App.3.Dist. 
Rideout Hospital Foundatfoil; Inc. v. County of Yuba 

. 8 Cal.App.4th 214, 10 Cal.Rptr.2d 141. 
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P"sTANLEY M. SEIDLER, Plaintiff and Appellant, 
v. 

THE MUNICIPAL COURT FOR THE BEYERL Y 
HILLS JUDICIAL DISTRJCT OF LOS ANGELES 

COUNTY et al., Defendants and Respondents. 
No. B065085. 

Court of Appeal, Second District, Division I, Cali­
fornia. 

Jan. 27, I 993. 

SUMMARY 

In an action against the Beverly Hills Municipal 
Court by its former court administrator, in which 
plaintiff alleged he was terminated without being 
afforded adequate due process protections, the trial 
court sustained, without leave to amend, defendant's 
demurrer to the complaint, on the ground that plain­
tiff had not been a permanent employee who could be 
discharged only upon good cause and after being 
afforded due process protections. The trial. court or­
dered dismissal of plaintiff's complaint. (Superior 
Court of Los Angeles County, No. SC008656, Irving 
A. Shimer, Judge.) 

The Court of Appeal affirmed. The court held that 
·under Gov. Code. § 72764 (appointment of Beverly 
Hills Municipal Court District officers and attaches), 
plaintiff held office at the plea8ure of the judges of 
the court, and that statute, while enacted after plain­
tiff's employment began, governed his employiii.ent, 
which was a matter of statute rather than contract. 
The court held that while Gov. Code. § 72002.1, 
mandates application of civil service rules to munici­
pal court attaches, plaintiff had been an officer, not 
an attache. Although Gov. Code. § 72608, enumer- · 
ates certain rights of municipal court officers and 
attaches, none of the enumerated rights suggested the 
existence of due process or permanent employment 
rights related to discharge 'from employment. More" 
over, the ·court held, Gov. Code. § 71260, which 
states that a court clerk may be discharged only for 
good cause and after being given due process protec­
tions, was inapplicable, since a municipal court ad­
ministrator functions not only as a clerk, but also as 
an executive officer whose functions extend well 
beyond those of a clerk. (Opinion by Spencer, P. J., 
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. with Aranda, J., FN' concurring. Vogel (Miriam A.}, 
J., concurred in the result only.) 

FN* Judge of the Municipal Court for the 
South Bay Judicial District sitting under as· 
signment by the Chairperson of the Judicial 
Council. 

HEADNOTES 

Classified 'to California Digest of Official Reports 

(!} Pleading § 30-Demurrer to Complaint-~Hearing 
and Determination-- Amendment. After General De­
murrer Sustained--Propriety. of Granting Leave to 
Amend. · 
A demurrer ~sts the suffic.iency of the plaintiff's 
complaint, i.e., whether it. states facts sufficient to 
constitute a cause of action upon which relief may be 
granted. The demurrer:may be sustained only when 
the insufficiency of the complaint is revealed on its 
face. A demurrer should not be sustained without 
leave to amend if the complaint states a cause of ac­
tion under any theory or if there is a reasonable pos­
sibility that the.defect can be cured by amendment. It 
may be sustained without leave to amend, however, 
where the facts are not in dispute, and the nature of 
the plaintiff's claim is clear, bui, under the substan­
tive law, no liability exists. Obviously, under such 
circumstances, no amendment would i::nange the re­
sult. 

. ill Public Officers and Employees § 27--Duration 
and Termination of Teiiure--Right to Continued Em-
ployment. _ 
Public employment is held by statute rather than by 
contract, and no public employee has a right to con­
tinue that employment contrary to the terms and con-
ditions fixed by law. · 

Q!, ~ ~ W Public Officers and Employees § 30-
·Duration and Termination of Tenure--Removal 
From Office-Municipal Court Administrator's Right 
to Due Process Prior to Termination. 
In an action against the Beverly Hills Municipal 
Court by its former court administrator, who alleged 
he was dismissed without being afforded due process, 
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the trial court properly found that -plaintiff WllS 'not a 
pennanent employee who could be discharged only 
for good cause and after being afforded due process. 
Under Goy. Code. § 72764 (appointment of Beverly 
Hills Municipal Court District officers and attaches), 

_ plaintiff held office at the pleasure of the judges of 
the court, and that statute governed plaintiff's em­
ployment, even though it was enacted after that em­
ployment began. While Gov. Code. § 72002. 1. man­
dates application of civil service rules to municipal 
court attaches; plaintiff had been an officer, not an 
attache, and even though Gov. Code. § 72608, enu­
merates certain rights of municipal court officers and 
attaches, none of the enumerated rights suggested the 
existence of-due process or pennanent employment 
rights related to discharge from employment. Finally, 
Goy. Code. § 71260, which states that a court clerk 
may be discharged only for good cause and after be­
ing given due pt<icess protections, was·not applicable, 
since a municipal court administrator functions not 
only as a ·clerk, but also as an executive officer whose 
functions extend well beyond those of a clerk. 
[See 2 Witkin, Summaty of Cal. Law (9th ed 1987) 
Agency and Emplci}'ment, § 192.] 
W Statutes § -- 38•-'C<iristructicin-Giving Effect to 
Statute-Construing Every Word. 
A court must interpret a statute so as to give effect to 
the intent of the Legislature. Toward that end, words 
must be construed in context, and statutes must be 
harmoniZed, both internally and with each other, to 
the extent possible. Where possible, significance 

- should be given to every word and phrase, and con­
. structions that 'render some words surplusage are to 

be avoided. - -

(fil Statutes § 34--Construction-Langulge-Words 
and Phrases-Ejusdem Generis (General Lirllited by 
Specific). · 
The application of a general term in a statute is lim­
ited to things similar to those specifically enumerated 
after the general tetm. -

@ Statutes § '24-Construction--lmplications and 
Inferences-Enumeration of Persons to Whom Statute 
Applies. - -
When a statute enumerates those persons to whom it 
applies, it should be construed as excluding from its 
effect all those not mentioned expressly. 

COUNSEL. 
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Lemaire & Faunce and Mark Ellis Singer for Plaintiff 
and Appellant. - · 

Goldstein & Kennedy, Charles H. Goldstein, Gregory. 
G. Kennedy and Caroline Mcintyre for Defendants 
and Respondents. 

SPENCER, P. J, 

Introduction 

Plaintiff Stanley M. Seidler appeals from an order of 
dismissal entered after the trial court sustained with­
out leave to amend a demurrer to plaintiff's first 
amended complaint. *1232 _ 

Statement of Facts 

The facts as alleged in plaintiff's first ame11ded com­
plaint, which are deemed to be true ( Thompson y. 
County ofA!ameda 0980) 27 Cal.3d 741. 746 [ 167 
c·al.Rptr, 10: 614 P.2d i2B, 12 A.LR.4th 70!ll are as 
foliows: In 1984; the Beverly Hills· Municipal Court 
employed plaintiff 11S court administrator from a i;ivil 
service list. While the municipal court WllS plaintiffs 
employer, he was paid through the County' of Los 
Angeles. Plaintiff believed he enjoyed certain due 
process guarantees and protections, pursuant to stat­
ute, should he be removed from his position. In 1988, 
the statutes governing his employment were 
amended, recategorizing his employm'ent as being at 
the pleasure of the judges of the municipal court. 
Plaintiff was not informed that any Tights, guarantees 

-- ·or protections previously afforded him· were being 
removed I-'ie dic:i not receive any comparable benefit 
in exchange for the relinquishment of said rights and 
protections. 

on June 7, 1990, Judge Judith. 0. Stern, wh,o Wl!S 

presiding _over the court for that calendar year and 
thus acted as plaintiffs supervisor, provi~ed plaintiff 
with a letter which informed him that he had not ful· 
filled hls duties as court administrator. Accordingly, 
the j~dges of the court were terminating his employ­
ment effective July 31, 1990. At approximately 4:10 
p.rn, 9n June 19, 1990, plaintiff received a letter 
memorandum delivered by the Los Angeles County 
Marshall. This document demanded that he tum over 
his keys and vacate both his office and the courthouse _ 
by S p.m. on that date. He was escorted from the 
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building by deputy marshals. 

Before June 7, 1990, plaintiff had received no written 
notice he was performing his duties unsatisfactorily 
and could be subject to disciplinary action including 
dismiSsiil. After June 7, he received no statement in 
writing of the reasons for his termination. 

On June 8, 1990, plaintiff submitted an appeal to the 
Los Angeles County Civil Service Commission, pro­
testing the denial of the due process afforded all per­
manent civil service employees and guaranteed by 
the state and federal Constitutions and the county 
charter. He requ_ested a hearing prior to July 31, 
1990. On June 27, 1990, the Los Angeles County 
Civil Service Commission determined. it did not have 
jurisdiction over the matter and removed it from its 
agenda. Plaintiffs employ~ent was terminated on 
July 3 I, 1990. 

Contentions 

Plain ti ff contends the trial coun erred in sustaining 
without leave to amend the deinurrer to his first 
amended complaint, in that it alleges facts • 1233 
sufficient to state a cause of action. For the reasons 
set forth below' we disagree. 

Discussion 

CD A demurrer tests the sufficiency of the plaintiffs 
complaint, i.e., whether it states facts sufficient to 
constitute a cause of action upon which relief may be 
granted. (Code Cjv. froc .. § 430.10, sui,d. (e); 5 wit~ 
kin, Cal. Procedure (3d ed .. 1985) Pleailfog, § 894, p. 
333.) The demurrer may be sustained only where the 
insufficiency of the complaint is revealed on its face. 
(id .. § 895, at p. 334.)A demurrer should not be sus­
tained without leave to amend if the complaint states 
a cause of action under any theory or if there is a rea" 
sonable possibilify the defect can be' cured, by 
amendment. ( Mins!cv 11. Cltv o(Los Angeles (1974) 
I 1 Cal.3dl 13. 11 ii [ 113 Ca!.Rotr. 102. 520 P.2d 
7261; Kite v. Campbell 0 983) 142 Cal.APD.3d 793. 
.RQ4 [ 191 Cal.Rntr. 363l.overruled on other grounds 
in Young 11. Haines (1986) 41 Cal.3d 883. 896 [ 226 
Cal.Rptr. 547. 718 P'.2d 90911 It may be stistaiiled 
without leave to aniend, however; where ''the facts 
are not in dispute,' and the nature of the plaintiffs 
claim is clear, but, under the substantive law. no li­
ability exists. Obviously no amendment would 
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change the result." (5 Witkin, op. cit. supra, § 945, p. 
379.) ·' 

In sustaining. the demurrer without leave to amend; 
the trial coun concluded plaintiff was not a perma­
nent employee entitled to be discharged only for 
cause and to the due process protections of notice and 
an opponunity to be heard. As plaintiff sees it, that-he 
is a permanent employee is not open to question at 
this point: he alleges this and, for purposes of demur­
rer, the allegation must be accepted as . true. ( 
Thompson 11. County ofAlameda. supra. 27 Cal.3d at 
o....1!2.) ra) However, it is well established that public 
employment is held by statute rather than by contract, 
and no public employee has a right to continue that 
empli>yment contrary to the tellJ)S and conditions 
fixed by law. (Miller v. State ofCa!ifornia (1977) 18 
Cal.3d 808. 813 [ 135 Cal.Rptr. 386, 557 P.2d 9701.l 
U!!) Plaintiff alleges he was employed as the court 
admini~tor 'of the Beverly Hills Judicial District 
and, by vinue of that employment, was a permanent 
employee with certain fixed rights. If an examination 
of the peninent statutes reveals as a matter of law that 
the co.un administrator of the Beverly Hills Judicial 
District is not a "permanent employee" with specific 
fixed rights, then plaintiff's allegatiol) to the contrary 
cannot ma)l:_e it so. Accordingly; the sufficie~~y of the 
allegation can be ascertained only by statutory con­
struction. 

In construing statutes, the duty of the coun "is simply 
to ascertain and declare what is in terms or in sub-

.. stancti contained therein .... " (*1234Code Ciy, Proc .. 
§ 1858.l® _The_. court must interpret statutes so as to. · 
give effect, io the intent of the Legislature. ( Landrum 
v. Superior Court (1981) 30 Ca).3d 1, 12 [ Jjj 
Cal.Rptr. 3:25. 634 P.2d 352].l Toward that end, 
"(w]ords must be construed in context, and statutes 
must be harmonized, both. internally and· with each 
other, to the extent possible. [Citations.]" ( California 

· Mfts. Assn. 11. Public Utilities Com. Cl 979) 24 Cal.3d · 
836. 844 [ 157 Cal.Rptr. 676. 598 P.2d 836].l Where 
possible, significance shoul_d be given to every word 
and phrase; accordingly, "constructions which render 
some words surplusage ... are to be avoided."(/bid) 

(lli Government Code section 72002. l is amorig the 
statutes on which plaintiff relies as establishing· that 
he has the status of a permantint employee entitled to 
be discharged only for cause and after receiving no­
tice of the charges and an opportunity to be heard .. 
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Section 72002. I provides in pertinent part: "In any 
chartered county in which a system of civil service is 
in effect, the civil service commission thereof shall 
administer any civil service provisions made applica• 

. ble by this code to attaches of municipal courts. [~ 
Subject to the express provisions of this section and 
of any other state law, the provisions of the county 
charter relating to civil service and the rules of the 
civil service cominission adopted pursuant thereto 
shall be applicable to the said attaches of the munici­
pal courts in the same manner and to the same extent 
as applicable generally to officers and employees of 
such county .... " 

Whether Goyeminent Code section 72002.1 applies 
to the position plaintiff held, that of court administra­
tor, depends ori the meaning given the word "at­
taches." The woi"d is not defined expressly in the 
code. However; the' meaning given the word can be 
implied from its use in companion statutes. Article 4 
of chapter 9 of title 8 of the Government Code speci­
fies the officers and attaches·which may be appointed 
in the municipal court districts of Los Angeles 
County. The statutes authori:re the appointment by 
the judges of a court administrator "who shali be the 
clerk" and authorize the court administrator to ap­
point additional personnel. (Gov. Code.·§§ 72750.4-
72754.llil municipal court disfricts ofa specified size, 
the judges may appoint a jury commissioner who 
shall "hold office at the pleasure of ... the judges." 
(Id., § 72757.) ' 

. The judges niay appoint the marshal (Gov. Code. § . 
72643), who in tum may appoint specified subordi­
nates· (id, §§ 72645, 72646); the administrative per­
sonnel to be appointed by the marshal are described 
as "attaches" (id, § 72646).Government Code section 
72150 permits the judges to authorize the clerk and 
marshal of the court tO "appoint as many additional 

. deputies !!II will enable them to. promptly am~ faith­
fully discharge the duties *1235 of their respective 
offices." After describing the powers arid duti_es of 
the clerk (id., § 71280) and marshal (id., § 7i264), 
the code turns to those designated "other.officers" in 
article 5 of chapter 8 .of title 8 of the Government 
Code. These include commissioners (id., § 72190), 
jury commissioners (id, § 72191) and official court 
reporters (id., § 72194). 

Based on all of the foregoing provisions, the logical 
conclusion .is that the clerk (court administrator), 
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marshal, comm1ss1oners, jury comm1ss1oner and 
court reporters are officers of the court, while subor­
dinate employees which some of these officers are 
authorized to appoint are attaches. Since Govemroent 
Code section 72002.1 applies only to "attaches of 
municipal courts,'' it does not apply to the position 
plaintiff held, which is that of an officer. Hence, this 
section provides no support for the conclusion plain­
tiff was a permanent employee with specified fixed 
rights. 

Plaintiff also relies on Government Code section 
72608, which in 1983 provided in pertinent part: "Of­
ficers and attaches of muriicipal colitts in Los Ange­
les County shall be entitled to all employee rigllts, 
programs and benefits, including, but not limited to, 
paid medical plans, manageinertt incentive and early 
separation programs, parking and cafeteria privileges, 
longevity pay, shooting allowance, uniform and 
equipment allowance, and the same rights to meet 
with those entities which prescribe their compensa­
tion, that are provided for or made applicable to the 
equivalent Los Angeles County eJl\ployee classifica­
tion." (As amended by Stats. 1982, ch. 1636, § 2, pp. 
6639-6644.) (j) The application of a general term in. 
a statute (in this instance, ''rights, programs, and 
benefits") is limited to things similar to those specifi- · 
cally enumerated after the general term. ( Martin v. 
Holiday Inns Inc. 0988) 199 Cal.App.3d 1434, 1437 
[ 245 Cal.Rptr. 7171.) Q£) Apart from the right of 
consultation regarding compensation, all of the spe­
cific items enumerated in section 72608 are salary 
benefiu: Nothing an'long the emirilerated ex11,II1ples 
suggests the rights extended irii;iude due process or 
perinanent employme11t rights related to the- process 
of discharge. Hence, Gilyetiimeni Code section 
72608 provides no support for plaintiff's position. 

Finally, plaintiff relies on Government Code section 
71260 whiCh provides in part: "The clerk of the 
court, the marsha~ and their deputies and attaches ... 
of the coiirt who were appointed fron:i civil service 
lists ... shall hold office during good behavior and 
may be discharged by the appointing authority only 
for the good· of the service .... " Government Code 
sections 7 I 26 l-1llfil provide that the reasons for 
discharge shall be tiled at least I 0 days before the 
discharge becomes effective and .the person to be 
discharged shall have a rigqt to reply to the charges, 
after which the determination cif the appointing au­
thority to discharge is final. Sections *1236 7126_0-
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71263 are statutes generally applicable to the munici­
pal and justice courts, appearing in anicle 7 of chap­
ter 6 of title 8. 

The protections set fol1h in Government Code sec­
tions 71260- 71263 are afforded only to clerks of the 
coun, marshals. and their deputies and attaches. (§) 
Where a statute "enumerates those persons to whom it 
applies, it should be construed as ex"cluding from its 
effect all those not mentioned expressly. ( People v. 
Mancha· 0974) 39 Cal.App.3d 703. 713 [ .ill 
Cal.Rptr. 392).} CW Thus,. the question is whether a 
court administrator who serves as clerk of the court is 
no more·than a clerk and, accordingly, is one of the 
persons enumerated in Government Code section 
71260 .. 

A clerk of the municipal court performs the same 
functions as a clerk of the superior court. (Gov. Code, 
§ 71280.)The superior court clerk attends coun ses- · 
sions "and upon the judge or judges of the court in 
chambers when required," maintains indexes, issues 
process and notices, keeps. minutes and other court 
records, enters judgments and orders, maintains a 

. register of actions, keeps papers and records, en­
dorses filing dates and maintains records of naturali­
zation. (Id, §§ 69841-69847.) Prior to 1987, large 
counties employed a superior court executive officer 
who "exercise[d] such administrative powers and 
perform[ed) such other duties as may be re~uired of 
him by the court." (Id., former § 69892.1.) FN 

FN 1 Secti()n 69892.1 _ was amended by Siat­
utes 1986; chapter 1418, sectiori- 2, page 
5071 to designate this individual "county 
clerk/executive officer/jury commissioner." 

It is clear from the statutes that the functions of clerk 
and executive officer were combined in the municipal 
couns in the. person of a court administrator who 
serves as the clerk. Goverrurient Code section 7270i 
provides that the judges may delegate to the court 
administrator "such administrative powers and duties 
as they deem necessary for the administration of the 
court." While section 72702 applies only to the Los 
Angeles Judicial District, the other statutes designat­
ing a court administrator/clerk of the court in other 
judicial districts demonstrate that the cou11 adminis­
trator has functions extending well beyond those of a 
clerk. In large judicial districts, the court administra· 
tor, acting as clerk, may appo_int assistant chief dep-
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uty clerks and various other types of clerks; one as­
sistant chief deputy clerk is to be designated assistant 
court administrator and compensated accordingly . 

. (See Goy. Code. §§ 72750.4-72750.5.) In somewhat 
smaller judicial districtS, the court administrator, act­
ing as clerk, may appoint various deputy clerks and. 

.one assistant court administrator. (See id., §§ 72751-
72754.) There would be no need, for the appointment 
of an assistant court administrator if the functions of 
the court administrator were no more than those of a 
clerk. 

In short, a municipal court administrator is not 
me~ly .a clerk of the court; he. or she also performs 
administrative functions. extending well beyond the 
*1237 duties of the clerk. Accordingly, the positions 
of court administrator and clerk of the court are not 
fully equivalent and Government Code sections 
71260-71263 do not apply to court administrators 
simply because they happen io function as clerks. 
This view is supported by the legislative history un­
derlying the enactment of Government Code sections 
72764-72784. These statutes unifonnly provide that 
the court administrators of specified judiciai districts 
hold office at the pleasure of the judges of the ~ourt . 

Senate Bill No. 2493 was introduced in 1988 to enact 
these provisions. The bill was proposed by the Los 
Angeles County Municipal Judges Association for 
the following reason: "[C]onfusion presently exists as 
to the status of cou11 administrators: they are treated 
as civil service employees for some purposes but not 
for others and there .is no clear expression of intent 
anywhere iri the Goveffiment Code. [The Judges As­
sociation] states·that 'such confusion is.dangerous and 
promotive of misunderstanding at best, and litigation 
at worst.'" (Assem. Com. on.Judiciary Rep. on Sen. 
Bill No. 2493 (June 22, 198~).) Among the argu­
ments in support of the bill was the following: "(T]he 
position of court administrator bears an executive and 
quasi-judicial element that make[s] civil service ex­
emption imperative. The court administrator as the 
chief nonjudicial authority in the coul1house has· 
oversight and control over fiscal matters· and record­
keeping in the courts. Present experience in a few 
judicial districts in which court administrators were 
suspected of misconduct has convinced judges of the 
need to. respond to emergency situations involving 
court administrators more rapidly than civil service 
rules allow." (Sen. Rules Com. Rep. on Sen. Bill No. 
2493 (Aug. 22, 1988).) 
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The Senate Rules Committee Report of August 22, 
1988 sets forth the background of the measure in full: 
"Under current practice, the court ·administrator is 
appointed by a majority of the district judges. Yet · 
only in the Los Angeles Judicial District dor=s the law 
specify that the administrator holds office at the 
pleasure of the judges [citation] .... This bill would 
specify that the administrators of the [li~d] munici­
pal court districts serve at the pleasure of their judges 
.... The purpose of the measure is to clarify the em­
ployment status of municipal court administrators in 
16 of the 24 judicial districts ofLos Angc;les County. 
Court administrators are technically employees of the 
counties in which they serve, but to fwicdoµ appro­
priately they must be· answerable tO the judges who 
rely on them. As a practical matter, this d~ality has 
led to two models in court administrator employment 
regular civil service, and exempt status held at the 
pleasure of the judges. 

"Exempt status is currently the trend in the larger 
cou.i:i.~j~s, .where 10 of the 13 with a pc;ipulation of 
500,QOO or more specify that all or most of tJ:ieir 
* 1238 ·administration are employed independently of 
civil seryice. In some cases statute not only estab­
lishes se..Vice at 'the pleasure of the court, but also 
explicitly provides· ihat the judges shall prescribe and 
regulate the duties and authority of the· adril_inistra­
tors. [fl Accbrdfug to the Senate Judiciary Commit­
tee . analysis; most of the judges sponsoring this bill 
were under the impression that court administrators 
already sel'Ved. at their pleasure by law. This bill 
represents no great departure from- present methods 
of selecting and overseeing the perfonnance of lid­
ministriitorii. It doe!!, however, create .a certain de­
lineation of authority between the courts and the 
court administrators." {Sen. Rules Com. Rep. on Sen. 
Bill No. 2493 (Aug. 22, I 9il8).) 

In summary, .there is no clear Statutory language enti­
tling municipal court administrators to discharge onJy 
upon good cause or to certain due process protec­
tions. A court administrator unquestionably is 111ore 
than a mere clerk of the court and thus cannot be con­
sidered among those protected persons enumerated in 
Government Code section 71'260. In the absence of 
ctear legiSlative ianguage affording court administra­
tors protected rights, a court administrator has no 
such entitlement ( Miller 11. State of California. su­
pra. 18 Cal.3d at p. 813.) 

Page 6 

Government Code section 72764. added by Statutes 
1988, chapter 1120, section I, page 3618, explicitly 
provides: "The court administrator of the Beverly 
Hills Judicial District shall hold office at the pleasure 
of the judges of that court" Even though this statute 
was not in existence at the time of plaintiff's em­
ployment, it sets the terms and conditions of that em­
ployment ( Miller y Siate cjf California. supra 18 
Cal.3d at p. 813 Hinchliffe v. Citv of San Diego 
(1985) 165 Cal.AOP.3d 722, 725 [ 211 Cal.Rptr . 
560).) Accordingly, it is unequivocally clear that 
plaintiff was not a "permanent" employee with speci­
fied due process rights. It necessarily follows that the 
trial court properly sustained the demurrer without 
leave to amend. (S Witkin, op. cit. supra, § 945, p. 
379.) 

In view of the conclusion reached above, other con­
tentions plamtiff raises need not be addressed., The 
order is affinned. 

Aranda, J., FN' concurred. Vogel (Miriam A.),_J., con­
curred in the result only. *1239 

FN• Judge of the Municipal Court for the 
South Bay Judicial District sitting under as­
sigruiient by the Chairperson of the Judicial 
Council. 

Cal.App.2.Dist 
Seidler v. Municipal Court 
12 Cal~App.4th 1229, 16 Cal.Rptr.2d 90 

END OF DOCUMENT 
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Court of Appeal, Third District, California. 
TERESA J. et al., Petitioners, 

v. 
The SUPERIOR COURT of Sacramento County, 

Respondent, 
D .J. et al., Real Parties in 'Interest. 

No. C039786. 

Sept 24, 2002. 

After child was declared dependent, his birth mother 
relinquished -him for adoption to private adoption 
agency. The Superior Court, Sacramento County, No. 
JD216765 ,Scott P. Harmon, Juvenile Court Referee, 
found relinquishment invalid. Birth mother and pro­
spective adoptive parents petitioned for writs of man­
date, prohibition, and habeas corpus. The Court of 
Appeal, Morrison. J ., held that birth mother could 
relinquish' child to a private adoption agency subject 
to juvenile court's power 'to limit parental control 
over child. 

Writ of mandate issued. 

West Headnotes 

ill Infants 211 IC=>226 

lli Infants 
211 VIII Dependent, Neglected, and Delinquent 

Children 
. 211 VllUE> Judgment; Disppsition of Child 

21 lk226 k. Foster or Adoptive Homes, 
Placement To. Most Cited Cases _ 
B\rth mother of a child who had been adjudged a 
dependent of the juvenile court could relinquish the . 
child to a private adoption agency, 'subject to juvenile 
court's power to limit parenrs control over the child. . 
West's Ann.Cal.Welf. & Inst.Code § 361 (2001); 
West's Ann.Cal.Fam.Code § 8700. 

ill Statutes 361 ~181(1) 

ill Statutes 
361 VI Construction and Operation 

361 VUA) General Rules of Construction 
361kl80 lntention of Legislature 

· 361kl81 In GenerBI 
361kl81Cl) k. In General. Most 

Cited Cwies 
In construing a statute, a court's objective· is' to ascer­
tain and effectuate legislative intent. 

ill. Statutes 361 ~188 

361 Statutes . _ , 
361 Vl Construction and Operation 

Cases 

361 VI<A> General Rules of Construction 
361kl87 Meaning of Language 

' 361k188 k. In General. Most Cited 

To determine legislative intent, a co11ri begins with 
the words of the statute, because they generally pro­
vide the most reliable indicator of legislative intent. 

liJ. Statutes 361 C=los 

ill Statutes 
361 VI Construction and Operation 

361VICA> General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

Aids to Construction - · 
· 361k205 k. 1n· General. Most Cited 

Cases 
Court does not consider statutory langiiil.ge· in isola- · 
tion; rather,- court looks to the entire substance of the 
statute to determine the scope and purpose of the 

. provision . 

ID Statutes 361 ~184 

ill Statutes 
361 VI Construction end Operation . 

361 VI<A> General Rules of Construction 
36Ikl80 Intention of Legislature . 

361k184 k. Policy and Pwpose of Act. 
Most Cjted Cases 

Statutes 361 C=los 

. ill Statutes 
361 VI ConStruction and Operation 
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361 VICA> General Rules of Construction 
361k204 Statute as a Whole, 'and Intrinsic 

Aids to Construction 
361k208 k. Context and . Related 

Clauses. Most Cited Cases 
Court construes· the words in question ·in context, 
keeping in mind. the nature and obvious purpose of 
the statute. · 

.l!l Statutes 361 €;;;;;>zos 

Ml Statutes 
1fil.Vl Construction and Operation 

361 VI<Al General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

A ids to Construction 
36lk208 k. Context and Related 

Clauses. Most Cited Cases · 
Court must harmonize the various parts of a statutory 
enactment by considering the particular clause or 
section in the context of the statutory framework as a 
whole. · 

1!l Infants 211 €=222 

lli Infants 
2 I I Vlll Dependent, Neglected, and . Delinquent 

Children 
2 I I Ylll<El Judgment; Disposition of Child 

211 k222 k. Disposition of Child in Gen­
eral. Most Cited Cases 
Generally, the court has power to limit the parent's 
control as necessary to protect the dependent child. 
West's Ann.Cal.We!f. & InstCode § 36!(a) (2001). 

J!l lnfants 21 J €=226 

llilnfants 
21 I VIII Dependent, Neglected, and Delinquent 

Children 
211 VUICEl Judgment; Disposition of Child · 

21 lk226 k. Foster or Adoptive Homes, 
Placement To. Most·Cited Oases 
Proper standard for juvenile court to employ in de­
termining whether bfrth mother's control over the 
minor should be limited to preclude relinquishing 
him to a private adoption agency is the best interests 
of the child at the time of the hearing. Wesfs 
Ann.Cal.Welf. & Inst.Code§ 361 (2001). 
.. 506 *368 Eisen & Johnston, Law Corporation, Jay-

Allen Eisen, Marian M. Johnston; and Thomas Voll<. 
Sacraniento, for Petitioners. 

**507 No appearance for Respondent.· 

Bill Lockyer, Attorney GeneraJ, Charlton G. Holland 
III, Senior Assistant Attorney General, Frank S, 
Furtek and Theodore Garelis; Deputy Attorneys Gen­
eral for Department of Social Services . 

Robert A. Ryan. JL, County Counsel (Sacramento), 
Diana Ruiz, Deputy County Counsel, for Department 
of Health and Human Services. 

Elliot K. Seyier for V.F. and B.F.; and Michael B. 
Hansell for D.J ., the minor, Real Parties in Interest. 

MORRISON, J. · 

D.J., the minor, was adjudged a dependent child un­
der Welfare and Institutions Code section 300 (all 
further statutory references are to this code unless 
otherwise specified) .. Thereafter, his mpther, Teresa J .. 
(Teresa}, relinquished him for adoption to a private 
adoption agency (ICA), for adoption by O.C. '!Ind 
K.C. (D. and K.). At issue in this. case is the validity 
of that relinquishment. Specifically, the question 
posed is whether the birth mother of a child who has 
been adjudged a dependent of the juvenile court may 
relinquish the child to a private adoption agency. 

The respondent juvenile court held that a dependent 
child may be relinquished only to a public adoption 
agency and found the relinquishment of the minor by 
his birth mother, Teresa, to ICA was invalid, Peti­
tioners, Tere5a and the prospective adoptive parents, 
D. and K., petition for writs of mandate, prohibition 
and habeas corpus to ovc:rtum that court order, to 
vacate proceedings to terminate .Teresa's P.arental 
rights, to direct real party in interest State Department. 
of Social Services (DSS) to acknowledge relinquish~ 
merits of dependent children to private adoption 
agencies, and to deliver the minor to ICA to be 
placed for adoption with D. and K. 

*369 Construing the applicable statUtes, section 361 
and Family Code section 8700, we conclude that a 
birth parent may relinquish a dependent child to a 
private adoption agency, subject to the juvenile 
court's power to limit the parent's control over the 
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child. Since the juvenile court believed Teresa could 
not relinquish the minor to !CA, the court's ol'der 
finding the relinquishment invalid must be reversed.' 
We shall remand the matter to the juvenile court to 
exercise its discretion under section 361. subdivision 
(a),· to determine whether Teresa's control over-the 
minor should be limited to preclude a relinquishment 
to !CA. 

FACTUAL AND PROCEDURAL BACKGROUND 

When the minor was born, Teresa was serving a four­
year sentence for burglary with· prior convictions. 
The minor was placed in confidential foster care with 
D. and K. when he was two days old. 

On that same day, the Sacramento Department of 
Health and Human Services (DHHS) filed a petition 
alleging the minor came within the provisions of 
section 300 because Teresa had a substance abuse 
problem from which she had failed or refused to re­
habilitate and which rendered her incapable of pro­
viding adequate care and supervision for the minor. 

The juvenile court held a contested jurisdictional and 
dispositional hearing two months later on July 11, 
200 I. The court found the allegations of the section 
300 petition true, adjudged the minor a dependent 
child, denied reunification services, and committed 
the minor to the care, custody and control of DHHS. 
Before the hearing, the minor's foster parents, D. and 
K., told the social worker they wanted to adopt the 
minor .. .At. the hearing, the social worker advised the 
court that D. and **508 K. were willing to adopt, but 
they did not haye an approved home study. · 

Two days after the hearing, on a four-hour notice, 
DHHS removed the minor from D. and K.'s home' 
and placed him with V.F. and B.F. (V. and B.) Al7 

most. immediately, D. and.K. moved for an order de.- ·. 
termining they were de facto parents, which was 
granted. They also petitioned to modify the juvenile 
court's order at the jurisdictional and dispositional 
hearing. They claimed DHHS misinformed the court 
that they were not appropriate adopting parents, 
which led the court to approve a permanent plan of 
adoption with another adoptive family. They further. 
claimed there was new evidence showing that the 
minor had bonded with them. 

In September, V. and B., the couple with whom 

DHHS had placed the minor, sought and obtained de 
facto parent status. The juvenile court set a review 
hearing under section 366.26. 

*370 On ·september 23, 2001, Teresa executed a 
· statement of understanding and a relinquishment, 

relinquishing, the minor to ICA for adoption. The 
statement of understanding named D. aitd K. as adop­
tive parents. Two days later, DSS signed an acknowl­
edgement and receipt of the relinquishment. D. and 
K. then moved to vacate the trial, for an order to 
transfer the minor to ICA, and to continue the matter 
for a six month review. · 

About two. weeks later, the chief of •the adoptions 
policy bureau of DSS wrote ICA that the acknowl­
edgement of the relinquishment was void because it 
did not comply with section 361, subdivision (b). 
According to DSS, under that subdivision, a parent 
may relinquish ii dependent child only to DSS or a 
licensed county adoption agency. A relinquishment to 
a private adoption agency, such as !CA, is not permit­
ted. This letter was based on the advice of DSS coun­
sel and the concurrence of the Attorney General's 
office. 

On October 30, 2001, thejuvenile court agreed with 
DSS's interpretation of section 361, subdivision (b), 
and ruled the relinquishment was invalid. The parties 
stipulated that D. and K.'s home was suitable for the 
minor. The parties agreed to continue the modifica-

. tion hearing and to join it with a section 366.26 hear­
ing. 

· Teresa, D. and K. petitioned this court for a writ of . 
. mandate commanding the juvenile court to set aside 

its order of October 30, 2001, and to enter an order 
vacating the trial date, directing DHHS to deliver the 
minor to the.custody ofD. and K., and continuing the 
proceedings for six months. They also petitioned for 
a writ of prohibition prohibiting the juvenile court· 
from conducting any proceedings. to terminate· 
Teresa's parental rights and from ordering the minor 
placed for adoption with anyone other than D. and K. 
They sought a writ of mandate directing DSS to re­
fniin from refusing to acknowledge relinquishment of 
a dependent child to a private adoption agency and to 
take all necessary steps to validate its acknowledge­
ment of Teresa's relinquishment of the minor to ICA. 
They petitioned for a writ of habeas corpus to DHHS 
and V. and B. commandfog them to deliver the minor 
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to ICA to be placed for adoption with D. and K. Fi­
~ally, they sought a stay of all dependency proceed-· 
mgs. 

This court granted the stay &id issued an alternative 
writ to the juvenile court to grant the relief requested 
or show cause why such reliefshould not be granted. 

DISCUSSION 

ill Petitioners contend Teresa had the right to relin­
quish the minor to ICA under Family .Code section 
8700, which provides in part: ''Either birth *371 par­
ent may relinquish a child to the department or a li­
censed**S09 a~ption agency for adoption ~y a writ­
ten statement signed. before two subscribing wit­
nesses and acknowledged before an authorized offi­
cial of the department or agency." (Earn.Code. § 

.!!1QQ. subd. (a).) A " 'licensed adoption agency' ". 
T?eans both .a. licensed county adoption a$ency and a 
licensed pnvate adoption agency. <Fam.Code. § 
8530; see also Cal.Code Regs .. tit. 22, § 35000(/ 
lill-) Since ,Family Code section 8700 makes no dis­
tinction between a public and private adoption 
agency, petitioners contend Teresa could relinquish 
her child to either. 

~ relinquishment has no effect until . a certified copy 
1s filed ~ith DSS. <Fam.Code. § 8700. subd. (e).) A 
relinq11i$ment is filed when I)Si; sigr)S a ~ipt and 
acknowledgement of a certit:ied copy of the relin· 
quishment · form. (Cal.Code Regs.. tit. 22. § 

3516S(a)(A).) Petitioners note the paperwork for the 
relinq~ishment suppo.rts th_eir position that a depend~ 
ent chtld may be rehnquished to a private adoption 
agency. The statement of understariding that Teresa 
coii:ipleted is a DSS fo1n1 and states it is for use by 
the mother or presumed father of a child who is de­
tained, a juvenile court dependent in out-of-home 
care, <ir the ward of a legai guardian. Yet nothing <in . 
the document lim,its relmqtiishmeiit to' a public adop­

'tion agency. The form by which DSS acknowledges 
and confirriis receipt of the relinqiJishmerit provides 
various reasons why an acknowledgement could not 
be issued; that the relinquishment is ·to a private 
adoption agency is not among the reasons listed. 

The relinquishmept is final upon filing with the DSS 
and may be rescinded only by the mutµal consent of 
DSS or the adoption agency to which the child was 
relinquished and the birth parent relinquishing the 

child. <Fam.Code. § 8700. subd. (e).) There is an ex­
ception to this rule of finality if the relinquishment 
names the person or persons with whom the child is 
to be placed and the child is not placed with such 
persons. (Earn.Code. § 8700. subd. (g).) In such cir­
cumstances, the relinquishmg parent has 30 days to 
rescind the relinquishment. (Fam.Code. § 8700. subd. 
(h).) Petitioners contend the relinquishment was 
properly completed and filed, so it is final and must 
be recognized by DSS, DHHS, and the juvenile court. 

Real. parties in interest DSS and DHHS contend 
section 361, subdivision {b) (hereafter 36I(b)) is a 
more specific statute than Family Code section 8700 
and controls in this ·case. They contend section 361 {b) 
Ji~its the parent's ability to relinquish a dependent 
child; the dependent child may be relinquished only 
to DSS or a licensed county adoption agency. Section 
36l{b) provides: ''Nothing in subdivision (a) shall be 
construed to limit the a~ility ofa parent to voluntarily 
relinquish his or her child to the State *372 Depart­
ment of Social Services or to a licensed county adop­
tion agency at any time while the child is a dependent 
child of the juvenile court if the department or agency 
is willing to accept. the relinquishment." DSS and 
DHHS contend the statute is clear and unambiguous; 
since: it mentions ollly DSS and a licensed county 
adoption agency; those are the only entities to which 
a dependent child may be relinquished. 

[2][3][4J[5][6J "In construing a statute, a court's ob­
jective is to ascertain and effectuate legislative intent. 
[Citation.] To determine legislative intent, a court 
begins with the words of the statute, because ··tliey 
generally provide the most reliable indicator of legis" 
lative intent. [Citation.]" <Hsu v. Abbara CJ 995) 9 
Cal.4th 863. 871. 39 Cal.Rptr,2d 824, 891 P.2d 804.) 
"We do not, however, consider the statutory language 
'in isolation.' [Citation.] Rather, we look to 'the en­
tire substance of the, ••510 statute ... in order to de­
termine the scope and purpose of the pr-0visioil .... 
[Citation.]' That is, we construe the words in ques­
tion ' "in context, keeping in mind the nature and · 
obvious purpose of the statute .... " ' We must harmo­
nize 'the various parts of a statutory enactment . . . by 
considering the particular clause or section in the 
context of the statutory framework as a whole.' " 
(Peop!e '" Murphy (2001) 25 Cal.4th 136. 142. !OS 
Cal.Rntr.2d 387, 19 P.3d 1129.l 

To construe the language of section 36 l(b) in con-
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text, we consider it first in the context of section 361 
as a whole, and second in the context of its enact­
ment. Section 36 I (b) begins with a reference to sub~ 
division (a) and so must be· read together with that 
subdivision. "(a) In ail cases in which a minor is ad­
judged a dependent child bf the court on the ground 
that the minor is a person described. by Section 300. 
the court may limit the control to be exercised over 
the dependent child by any parent or guardian and 
shall by its order clearly and specifically set forth ail 
those limitations. Any limitation on the right of the 
parent or guardian to make educational decisions for 
the child shall be specifically addressed in the court 
order. The limitations shall not exceed those neces­
sary to protect the child. ['II] {b) Nothing in subdivi­
sion (a) shall be construed to limit the ability of a 
parent to voluntarily relinquish his or her child to the· · 
State Department of Social Services or to a licensed 
county adoption agency at any time while the child is 
a dependent child of the juvenile court if the depart­
ment or agency is willing to accept the relinquish­
ment. "<.Llfil., subds.(a)& (b).) 

111 The first two subdivisions. of section 361 speak to 
the juvenile court's ability to limit the control of a 
par~nt of a dependent child. Generally, the court has 
power to limit the parent's control as necessary to 
protect the dependent child. Subdivision (b) limits the 
court's power. The court may not interfere with a 
parent's ability to relinquish a dependent child to· DSS 
or a *373 licensed local adoption agency, if the 
agency is willing to accept the relinquishment. 
Section 361(b) says nothing about the parent's ability 
to relinquish a depeiident child to a private adoption 

. agency. 

Section 36!(b) was added as P.art of Assembly Bill 
No. 1544. (Stats.1997, ch. 793, § 15.) "This bill 
would declare the intent of the Legislature to, among 
other things, remove the barriers to adoption by rela­
tives of children currently in, or at risk of entering, 
the dependency system. The bill would authorize a 
relative. of a minor to file a petition for adoption, 
would authorize the relative, the birth relatives of a 
minor,' including the parents of the minor, and the 
minor to enter into a kinship adoption agreement, as 
specified, and would establish procedures for the 
enforcement, modification, and termination of the. 
agreements." (Legis. Counsel's Dig., Assem. Bill No. 
1544 ( 1997 Reg. Sess.) Summary Dig., p. I.) 

Jn addition to providing for kinship adoption agree­
ments (Fam.Code.§§ 8714.5, rn, Assembly Bill 
No. 1544 made other changes to both the dependency 
provisions of the Welfare and Institutions Code and 
to the Family Code. One of these was the addition of 
section 361 (b ). There were other changes that recog­
nized the ability of a parent of a ·dependent child to 
relinquish that child to a private adoption agency. In . 
particular, Family Code section 8700 was amended · 
by the addition of subdivision (i), which requires 
certain notices when a dependent child is relin­
quished. (Stats.1997, ch. 793, § 3.) Subdivision (i) of 
Family Code section 8700 provides: "If the parent 
has relinquished a child, who has been found to come 
within **511 Section 300 of the Welfare and Institu­
tions Code or is the subject of a petition for jurisdic­
tion of the juvenile court under Section 300 of the 
Welfare and Institutions Code, to the department or a 
Ucensed adoption· agency for the purpose of adoption, 
the department or agency accepting the relinquish­
ment shall provide written notice of the· relinquish­
ment within five coun· days to all of the following: 
['II] (I) The juvenile court having jurisdiction of the 
child: ['II] (2) The child's attorney, if any. ['II] (3) The 
relinquishing parent's attorney, if any." The use of 
"licensed adoption agency" indicates the dependent 
child may be relinquished to both public and private 
adoption agencies. <Fam.Code. § 8530.) 

Further, two additions to the Welfare and Institutions 
Code on dependent children also acknowledge that a 
parent can relinquish a dependent child to a private, 
as well a:i a public, adoption agency. In referring to a 
relinquishment, these statutes do not limit the agency 
receiving· the relinquishment to a public adoption 
agency .. Section 358.1, subdivision (e) requires a so­
cial study or evaluation made by a probation officer 
or child advocate include whe~er the parent was 
advised of the option to partiCipate in adoption *374 · 
planning and to voluntarily relinquish the child for 
adoption "if ati adoption agency is willing to accept 
the relinquishmi;nt." (Stats.1997, ch. 793, § 14 .) Sec­
tion 366.23 was amended to provide no notice of a 
section 366.26' hearing to a mother or presumed fa­
ther who has relinquished the child to DSS or "to a 
licensed adoption agency for adoption," if the relin-

. quishment has been accepted and tiled with notice, as 
required by Family Code section 8700. (§ 366.23, 
subd. (e)(l) as amended by Stats.1997, ch. 793, § 24.) 

Read in context, section 3 61 (b) does not ., imit the 

10 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
605 



I 02 Cal.App.4th 366 
102 Cal.App,4th 366, 125 Cal.Rptr.id 506, 02 Cal. Daily Op. Serv. 9876 
'(Cite as: 102 CaLApp.4th 366, 125 Cal.Rptr.2d 506) 

Page 6 

' I 

parent's ability to relinquish a dependent child for 
adoption, but rather. limits the juvenile .court's ability 
to interfere with that decision when the relinquish-

. ment is to a public adoption agency. 

DS~ and DHHS argue that relinquishment of a de­
pendent child must be limit¢ to public agencies be­
cause only those agencies are involved in conc111Tent 
planning for the child. Additionally, DHHS asserts 
Teresa is properly deprived of her right to select the 
minor's adoptive parents because of her incarceration 
Bl,ld.drug abuse. While it might be a valid policy deci­
sion that once reunification services have been de" 

· nied, to deprive a parent of a dependent child of th~· 
right' to be inyolved ·in the adoption of the child, that 
is not the pol!c;y decis\llD the. LegiSlature made. In­
stead, the Lc;gislature det!:rmin\ld that in some cases, 
the birth parc;µt may not only be involved in the 
adopti0n of the dep,e!!dent child, but may remain in­
volv11,d with the child. evet! after adoption.ftll In en-

. acting Assembly Bill No. 1544, "[t]he Legislature 
determi,ned thllt in limited circumstances the goal of 
providing stable homes to children may be fostered 
by allowjng rela,tives of the child wJ:io lir\l the pro­
spet:tive. adoptive pai:ent or parents, the. birth relatives 
(iricludiilg the birth p~t. or parents), and the child 
to enter into agre~ents providing for visiuition, fu­
ture contact, and/or sharing of information. Such an 
agreement is known as a kinship adoption agree­
meilL" ( Jn re Kimber/v S. 09991 71 Cal.Ami.4th 
405. 409, 83 Cal.R,ptr.2d 740.) Even whete the pro­
spective adoptive parents are not relatives of the 
cl\ild, the. **Sl2 Leg\slature took no action to pre­
clude a voluiltary relinquishment ofa dependent child 
to a private adoption agency. · 

:i:Nl.. By su.bsequent amendment, these ar­
Tlll!gements are now referred to as postadop­
tion cc;mtrac;t agreeII1ents and may be entered 
into by adojltjve parents who are nQt rela­
tives. (Stats.2000, chs. 910 & 930.) The 
terms of such agreements are limited to the 
shiirlng offuiormation about the child unless 
the child h!IS an existing relationship with 
the birth relatives.· (Fam.Code. § 8714.7. 
subd. {Q)(2).) · 

We recognize the legitimate concerns raised by DSS 
· and DHHS that introducing a third party, the private 
adoption agency, into a dependency situation may . 
cause problems and ·create delay in establishing a 

permanent *375 home for the dependent child. We 
also acknowledge the vigorous and attractive argu­
ment of real parties in interest V. and B ., echoed by 
the minor, that allowing the relinquishment to stand 
arid moving the minor to a new home is not in his 
best interests as it. impairs his stability and security 
and may impair his ability to fonn secure attach­
ments. We disagree, however, that these concerns can 
be addressed only by construing section 36 i (b) to 
limit relinquishments of dependent children to public 
adoption agencies. 

11\e juvenile court retains .its jurisdiction over the 
minor and the ability to provide for his protection and 
safety. (§ 202, subd. (a).) A juvenile court retains 
jurisdiction over a dependent child who is subject to a 
pell)lanent plan fo~ adoption until the adoption is 
final.(§ 366.3.) "When a child is adjudged a depend­
em child of the court on the ground that the child is a 
person described by Section 300, the court may make 
any and all reasonable orders for the care, supervi­
sion, custody, conduct, maintenance, and support of 
the child, including medical treatment, subject to fur­
ther order cif the court."(§ 362, subd. (a).) The court 
may limit tile controi of the parent over the dependent 
child. <.§..1fil. subd. (a).) There is an exception to this 
power of the .court where the parent reiiri,quishes the 
dependent child to a public adoption agency (361(b)), 
but. there is no exception where the relinquishment is 
to a private adoption agency. nius, the juvenile court 
retains its broad power to limit the parent's control 
over the dependent chiici, 'which inchides tlie parent's 
abllity to relinquish the chiid to a private adoptlcin 
agency. In exercising this power to limit the pare!!t's 
control, the juvenile court may consider the concerns 
raised by the various real parties in interest and 
whether such concerns militate against allowing the 
relinquishment to a private adoption agency. In this 
decision, as in all others, the juvenile court must act 
in the best interests of the dependent child. (§ 202, 
subd. (e).) · · 

Here; the juvenile court did not declare the relin­
quishment invalid as a result of the exercise of its 
power under section 361(a) and a finding that the 
relinquishment was not in the minor's best interests. 
Rather, the court erroneously believed Teresa could 
not relinquish the minor to !CA. Since the court mis­
under5tood both the· law and its discretion, its order 
finding the relinquishment invalid cannot stand. The 
matter must be remanded to the juvenile court to con-

02009 Thomson Reuters/West6CfSC\aim to Orig. US Gov. Works. 



I 02 Cal.App.4th 366 Page 7 · 

102 Cal.App.4th 366, 125 Cal.Rptr.2d 506, 02 Cal. Daily Op. Serv. 9876 
(Cite as: 101 CaLApp;4th 366, 115 Cal.Rptr.ld 506) 

sider whether it should, under section 361 (a), limit 
Teresa's control over the minor as it relates to her 
relinquishing him to !CA. 

00 On remand, the juvenile court must determine 
whether 'Teresa's control' over. the minor should be 
limited to preclude relinquishing him to ICA for 
adoption. The proper standard for the court to employ 
in making this determination is the best interests of 
the child at the time of the hearing. In *376 
Deeartment of Social Services v. Superior Court 
(1997) 58 Cal.App.4th 721. 68 Cal.Rptr.2d 239, this 
court held the proper standard for reviewing the 
placement decision of an agency that has been given 
exclusive care and control of a dependent child is the 
abuse of discretion standard. The juvenile court de­
termines whether the placement decision is patently 
absurd or unquestionably not in the child's best inter­
ests. (Id. at p. 734, 68 Cal.Rotr.2d 239.) The standard 
here is not so deferential. The parent of a dependent 
child no longer has exclusive care and **513 control 
of the child; the court has authority to make reason­
abl.e orders for the child's care, supervision, and cus-

. tody. (§ 362, subd. (a).) Limiting the parent's ability 
to relinquish a dependent child to a private adoption 
agency is such an order when it is in the child's best 
interest. 

Finally, petitioners suggest that this is an appropriate 
case in which the decision should be made final im­
mediately. (Cal. Rules of Court. rule 24(d).l Only 
DSS opposes this suggestion, arguing that reducing 
the time available to DSS to appeal the ·decision will 
be highly prejudicial as DSS ha.S "'stringent require­
ments for review ·Of important procedural decisions 
.and documents." We adopt petitioners' suggestion. 
The importance to the minor in having this case de­
cided expeditiously far outweighs the need to ac­
commodate an adamantine bureaucracy. 

DISPOSITION 

Let a peremptory writ of mandate issue directing the 
juvenile court to vacate its order of October 30, 2001, 
declaring the relinquishment to be invalid and to hold 
a new hearing to determine whether Teresa's parental 
control over the minor should be limited so as to 
make the relinquishment invalid. The stay issued by 
this court on December 7, 2001, is vacated. The al­
teniaiive writ issued on March 25, 2002, is dis-. 
charged. This opinion is final immediately as to this 

court. (Cal. Rules of Court. rule 24(d).) The parties 
shall bear their own costs. 

We concur: SCOTLAND. P.J., and CALLAHAN, J. 
Cal.App. 3 Dist.,2002. 
Teresa J. v. Superior Court . . 
I 02 Cal.App.4th 366, 125 Cal.Rptr.2d 506, 02 Cal. 
Daily Op. Serv. 9876 

END OF DOCUMENT 
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I> ALFRED K. WEISS et al., Appellants, 
v. 

STATE BOARD OF EQUALIZATION et al., Re­
spondents. 

L.A. No. 22697. 

Supreme Court of California 
Apr. 28, 1953. 

· HEADNOTES . 

(!) Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. · 
In exercising power which State Board of Equaliza­
tion has under Const., art. XX, § 22, to; deny, in its 
discretion, "any specific liquor license if it shall de­
termine for good cause that the granting ... of such 
license would be contrary to public welfare or mor­
als," the board performs a quasi judicial function 
similar to local administrative agencies. . 
See Cal.Jur.ld, Alcoholic Beverages, §. 25 et seq.; 
Am.Jur., Intoxicating Liquors,§ 121. 
ill Licenses § 32--Application. 
Under appropriate circumstances, the same rules al':' 
ply to determination of an application for a license as 
those for its revocation. 

Q) Intoxicating Liquors § 9 .4--License's-Discretion 
of Board. 
.The discretion of the State Board of Equaliziition to 
deny or revoke a liquor license is not absolute -but 
must be exercised in accofdance with the law, and the 
provision that it may revoke or deny a license "for 
good cause" . necessarily implies that its decision 
should be based on sufficient evidence and that it 
should not act arbitrarily in determining .what is con­
trary to public welfare or morals .. 

Ci) Intoxicating Liquors § 9.4--Licenses-Discretion 
of Board. 
3While the State Board ·Of Equalization may refuse 
an on-sale liquor license if the premises are in the 
immediate vicinity of a school (Alcoholic Beverage 
Control Act, § 13), the absence of such a provision or 
regulation by the board as to off-sale licenses does 
not preclude it from making proximity of the prem­
ises to a school an adequate basis for denying an off-

Page 1 

sale license as being inimical to public morals and 
welfare. 

(fil Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. · · 
It is not unreasonable for the State Board .,of Equaliza­
tion to decide that public welfare and morals would 
be jeopardized by the granting of an off•sale liquor 
license within 80 feet of some of the buildings on a 
school grourii:i. · · 

(!) Intoxicating Liquors § 9.4-Licenses-Discretion 
of Board. · . 
Denial of an application for an off-sale license to sell 
beer. and wine at a store conducting a grocery and 
delicatessen business across the street from high 
school grounds is not arbitrary because there are 
other liquor licenses operating in the vicinity of the 
school, where all of them, except a drugstore, are· at 
such a distance from the school that it cannot be said 
the board acted arbitrarily, and where, in any event, 
the mere fact that the board may have erroneously 
granted licenses to be used near the school in the past 
does not make it mandatory for the board .to continue 
its error and grant any subsequeni application. 

(1) Intoxicating Liquors·§ 9.4--Licenses--Discretion 
of Board. 
Denial of an application for iln off-sale license to sell 
beer and wine at .a· store across the street from· high 
school grounds is not arbitrary because the neighbor­
hood is predominantly Jewish and applicants intend 
to sell wine to customers of the Jewish faith for sac­
ramental purposes, especially where there is no 
showing that wine for this purpose could not be con-
veniently obtained elsewhere, · 

SUMMARY 

APPEAL from a judgment ofthe Superior Court of 
Los Angeles County. Frank G. Swain, Judge; Af-
firmed. · · 

Proceeding 'in mandamus to compel State Board of 
Equalization to issue an off-sale liquor license. 
Judgment denying writ affirmed. 
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COUNSEL 

Riedman & Silverberg and Milton H. Silverberg for 
Appellants. · 

Edmund G. Brown, Attomey·General, and Howard S. 
Goldin, Deputy Attorney General, for Respondents. 

CARTER,J. 

Plaintiff$ brought mandamus proceedings in the su~ 
perior court to review the refusal of defepdant, State 

· Board of Equalization, to issue them an off- sale beer 
and wine license at their premises and to compel the 
issuance of such a license. The court gave judgment 
for the board and plaintiffs appeal. *774 

Plaintiffs filed their application with the board for an 
off-sale beer and wine license (a license to. sell those 
beverages to be cons~ed elsewhere than on the 
premises) at their premises where they conducted a 
grocery and delicatesse11 l:Jusiness. After a hearing the 
board d.enied the application on the grounds tl).at the 
issuance of the license would be contrary to the "pub­
lic weiiare and morais" because of the proximity of 
the premises to a school. 

According to the evidence before the board, the area 
concerned is in Los Angeles. The school js located in 
the block bordered on the south by Rosewood Ave.­
nue, on the west by Fairfax Avenue, and on tpe north 
by Melrose Avenue-an 80-foot streeLrwµi~g east 

· and west parallel to Rr.Jsewood and a bloqq!orth 
thereP"om. The school· grounds are enclosed by a 
fence, the gates of which are kep,i h:1cked most of the 
time. Plaintiffs' premises for whicil. the . lice11se is 
sought are west across Fairfax, an 80-foot street, and 
on the comer of Fairfa.X and Rosewood. The area on 
the west side of Fairfax, both north and south from 
Rosewood, and on the east side of Fafrfai south from 
Rosewood, is a business district. The balance of the 
area in the vicinity is residential. The school is a high 
school. The- portion along Rosewood is an athletic 
field with the exception of buildings on the comer of 
Fairfax and Rosewood across Fairfax from plaintiffs' 
premises. Those buildings are used for R.O.T.C. The 
main buildings of the school are on Fairfax south of 
Melrose. There are gate's along the . Fairfax and 
Rosewood sides of the school but .they are kept 
locked most of the time. There are other premises in 
the vicinity having liquor licenses. There are five on 
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the west side of Fairfax in the block south of Rose­
wood and one on the east side of Fairfax about three­
fourths of a block south of Rosewood. North across 
Melrose and at the comer of Melrose and Fairfax is a 
drugstore which has an off-sale. license. That place is 
80 feet from the northwest c~rner of the school prop­
erty as Melrose is 80 feet wide and plaintiffs' prem­
ises are 80 feet from·. the southwest comer of the 
school property. It does not appear when any of the 
licenses were issued, with reference to the existence 
of the school or otherwise. Nor does it appear what 
the distan'ce is between the licensed drugstore and 
any school buildings, as distinguished from school 
grounds. The licenses on Fairfax A venue are all far­
ther away from the school than plaintiffs' premises. 

Plaintiffs contend that the action of the board in de­
nying thelll a license is arbitrary and UJ!.f~~mable 
and they particularly *775 point .to the other licenses 

. now outstandjng on-premises as near !IS or not much 
f~er from the school. 

The board has the power "in its discretion, to deny ... 
any specific ljquor license if it shall determine for 
good cause that the granting ... of such license would 
be contrary to public welfare or morals." (Cal. 
Const., art. XX, § 22.)(1) In exercising tl)at power 'it 
performs a quasi judicial function similar to local 
administrative agencies. ( Covert y. State Board of 
Equalization. 29 Cal.2d 125 [173 P.2d 5451; 
Reynolds y. Staie Board of &iualizarion, 29 Cal.2d 
ill [ 173P.2d 551. 174 P.2d 41; Stoumen v. Reillv. 
37 Cal.2d 713 [ 234 P.2d 969].)@ Under appropri­
ate. circumstaiices, such as we have here, the same 
rules apply to the deterri)ination of an applicatiOn for 
a licens!l.8.!! those for the.revocati_t;m off!. license. ( 
Fascination. Inc y Hooyer 39 Cal.2d 260 [ 246 P.2d 
6561; Alcoholic Beverage Control Act, § 39; Stats. 
193'5, p. 1123, as amended.) Q) In. making its deci­
sion "The board's discretion .... hQy;ever, js noi abso­
lute but must be exercised in accordance with the 
law,. and the provision that it may revoke [or deny] a 
license 'for good cause' necessarily implies that its 
decisions should be based on sufficient evidence an!! 
that it should not act arbitrarily in determining what 
is.contrary to public welfare or morals." ( Stoumen y 
Reilly. supra 37 Cal.2d 713. 717.) 

® Applying those. rules to this case, it is pertinent to 
observe that while the board may refuse an on-sale 
license if the premises are in the· immediate vicinity 
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of a school (Alcoholic Beverage Control Act, supra, 
§ 13) there is no such provision or regulation by the 
board as to off-sale licenses. Nevertheless, proximity 
of the licensed premises to a school may supply an 
adequate basis for denial of a license -as being inimi­
cal to public morals and welfare. (See Altadena 
Community Church v. State Board of Equalization. 
109 Cal.App.2d 99 [ 240 P.2d 3221; State v. Citv of 
Racine. 220 Wis. 490 [ 264 N.W. 4901:& parte 

-Velasco, CTex.Civ.App.) 225 S.W. 2d 921; Harrison 
v, People. 222 Ill. 150 [78 N .E. 521.) 

The question is, therefore, whether the board acted 
arbitrarily in denying the application for the license 
on the ground of the proximity of the premises to the 
school. No question is raised as to the personal quali­
fications of the applicants. W We cannot say, how­
ever, that it was unreasonable for the board to decide 
that public welfare and morals would be jeopardiz.ed 
by the granting of an off-sale I icense at premises 
*776 within 80 feet of some of the buildings on a 
school ground. As has been seen, a liquor license 
may be refused when the premises, where it is to be 
used, are in the vicinity of a school. While there may 
not be as much probability that an off-sale license in 
such a place would be as detrimental as an on-sale 
license, yet we believe a reasonable person could 
conclude that the sale of any "liquor on such premises 
would adversely affect the public welfare and morals. 

(fil Plaintiffs argue, however, that assuming the fore­
going is true, the action of the board was arbitrary 
because there are other liquor licensees operating in-

- the vicinity of the- school.. All of them, except the 
drugstore at the northeast comer of Fairfax and Mel­
rose, are at such a distance from the school that w~­
cannot say the board acted arbitrarily. It should be 
noted also that as to the drugstore, while it is within 
80 feet of a comer of the school grounds, it does not 
appear whether there were any buildings near that 
comer, and as to all of the licensees, it does not ap­
pear when those licenses were granted with reference 
to the establishment of the school. 

-Aside from these factors, plaintiffs' argument comes 
down to the contention that because the board may 
have erroneously granted licenses to be used near the 
school in the past it must continue its error and grant 
plaintiffs' application. That problem has been dis­
cussed: "Not only does due process permit omission 
of reasoned administrative opinions but it probably 
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also permits substantial deviation from the principle 
of stare decisis. Like courts, agencies may overrule 
prior decisions or practices and may initiate new pol­
icy or -law through adjudication. Perhaps the best 
authority for this observation is FCC v; WOKO [329 
U.S. 223 (67 S.Ct. 213. 91 L.Ed. 204).] The Commis­
sion denied renewal ofa broadcasting license because· 
of misrepresentations made by the licensee concern­
ing ownership of its capital stock. Before the review­
ing courts one of the principal arguments was that 
comparable deceptions by other licensees had not 
been dealt with so severely. A unanimous Supreme 
Court easily rejected this argument: 'The mild meas­
ures _to others and the apparently unannounced 
change of policy are considerations appropriate for 
the Commission in _determining whether .its action in 
this case is too drastic, but we cannot say that the 
Commission is bound by anything that appears before 
us to_" deal with all cases at all times as it has dealt 
with some that seem comparable.' *777 In rejecting a 
similar argument that the SEC without warning had 

. changed its policy so as to treat the complainant dif­
ferently from others in similar circumstances, Judge 
Wyzanski said: 'Flexibility was not the least of the 
objectives sought by Congress in selecting adminis­
trative rather than judicial determination of the prob-

. lems of security regulation .... The administrator is 
expected to treat experience not as a jailer but as a 
teacher.' Chief Justice Vinson, speaking for a Court· 
of Appeals, once declared: 'In the instant case, it 
seems to us there has been a departure from the pol­
icy of the Commission expressed in the decided 
cases, but this is not a controlling factor upon the 
Commission.' Other similar authority is rather abun­
dant. Possibly.the outstanding decision the oth_er way, 
unless the dissenting opinion in the second Chenery 
case is regarded as authority, is NLRB v. Mall Tool 
Co.[\ 19 F .2d 700.J The Board in ordering back pay 
for employees wrongfully discharged had in the 
court's opinion dep"rted from its usual rule of order­
ing back pay only fr.om time of filing charges, when 
filing ·of- charges is unreasonably delayed and no 
mitigating circumstances are shown. The Court, as­
suming unto itself the Board's power to find facts, 
said: 'We find in the record no mitigating circum- · 
stances justifying. the delay.' Then it modified the 
order on the ground that 'Consistency in administra­
tive rulings is essential, for to adopt different stan­
dards for similar situations is to act arbitrarily.' From 
the standpoint of an ideal system, one can hardly dis­
agree with the court's remark. But from the stand­
point of a workable system, perhaps the courts should 
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not impose upon the agencies standards of consis­
tency of action which the courts themselves custom­
arily violate. Probably deliberate change in or deviii­
tion from established administrative policy should be 
permitted so long as the action is not arbitrary or un­
reasonable. This is··the view of mcist courts." (Davis, 
Administriltive Law,§ 168; see also Parker, Adminis­
trative Law, pp. 2?0-253; 73 C.J.S., Public Adnlinis­
trative Bodie8 and PrOcedure, § 148; California Emp, 
Com. v. B/ack~Fo±e M Inst:. 43 Cal.App.2d Supp. 
868 [ 110 P.2d 729),jilere tlie boili'd was not acting 
arbitriirily if. ii iild change its position becauile it may 
have concluded that ariother · license would. be too 
many in the vicinity of the school. 

(1) The COl)tention is also advanced that the 
neighborhood iS predominantly Jewish and plaintiffs 
intend to sell wine to customers of the Jewish faith 
for sacramental puiposes. We fail to see J:iow that has. 
any. bearing on the issue. The wUie *77~ to be sold is 
an intoxicating beverage, t)le sale of which requires a 
license under the law. FQI'thermore, .it cannot ~e. said 
that wine for this purpose CO!!.ld not be conveniently 
obtained elsewhere. . · 

The judgment is affirmed. 

Gibson, C. J,, Shenk, J., Edmonds, J., Traynor, J., 
Schauer, J,, and Spence, J., concurred. 
Appellants' petition for a rehearing· was denied May 
21, 1953. 

Cal. 
Weiss v. State Bd .. ofEqualization 
40 Cal.2d 772, 256 P.2d 1 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Gov.Code§ 11346.2 

Effective: January 1, 2003 

West's Annotated California Codes Currentness 
Government Code (Refs & Annos) 

Title 2. Government of the State of California 
Division 3. Executive Department {Refs & Annos) 

Part 1. State Departments and Agencies (Refs & Annos) 
"t!I Chapter 3.5. Administrative Regulations and Rulemaking (Refs & Annos) 

"f!l'Article 5. Public Participation: Procedure for Adoption of Regulations (Refs & Annos) 
.,. § 11346.2. Notification of proposed agency action; public information 

Page I 

Every agency subject to this chapter shall prepare, submit to the office with the notice of the proposed action as de­
scribed in Section 11346.5, and make available to.the public upon request, all of the following: 

(a) A copy of the express terms of the proposed regulation. 

( 1 ) The agency shall draft the regulation in plain, straightforward language, avoiding technical terms as much as 
possible, and using a coherent and easily readable sfyle. The agency shall draft the regulation in plain English. 

(2) The agency shall include a notation following the express terms of each California C.ode of Regulations section, 
listing the specific statutes or other provisions of Jaw authorizing the adoption 'of the regulation and listing the spe­
cific statutes or other provisions of law being implemented, interpreted, or made specific by that section in the Cali­
fornia Code of Regulations. 

(3) The agency .shall use underline or italics to indicate additions to, and strikeout to indicate deletions from, the 
California Code of Regulations. · · . 

. (b) An initial statement of reasons .for proposing the adoption, amendment, or r~peal of a regulation. This statement 
of reasons shall include, but not be limited fo, all of the following: · 

(I) A statement of the specific purpose of each adoption, amendment, or repeal and the rationale for the determina­
tion by the agency that each adoption, amendment, or repeal is reasonably necessary to carry out the purpose for 
which it is proposed. Where the adoption or amendment of a regulation would mandate the use of specific technolo­
gies or equipment, a statement of the reasons why the agency believes these mandate's or prescriptive standards are ' 
required. · 

(2) An identification of each technical, theoretical, and empirical study, report, or similar document, if any, upon 
which the agency relies in proposing the adoption, amendment, or repeal of a regulation. 

(3)(A) A desc~iption of reasonable alternatives to the regulation and the agency's reasons for rejecting those alterna-. 
tives. In the case of a regulation that would mandate the use of specific technologies or equipment or prescribe spe­
cific actions or procedures, the imposition of performance standards shall be considered as an alternative. 

(B) A description of reasonable alternatives to the regulation that would lessen any adverse impact on small business 
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and the agency's reasons for rejecting those alternatives. 

(C) Notwithstanding subparagraph (A) or (B), an agency is not required to artificially construct alternatives, describe 
unreasonable alternatives, or justify why it has not described alternatives. 

(4) Facts, evidence, documents, testimony, or other evidence on which the agency relies to s'upport an initial deter­
mination that the action will not have. a _significant adverse economic impact on business. 

(S) A department, board, or commission within the Environmental Protection Agency, the Resources Agency, or the 
Office of the State Fire Marshal shall describe its efforts, in connection with a proposed rulemaking action, to avoid 
unnecessary duplication or conflicts with federal regulations contained in the Code of Federal Regulations address­
ing the same issues. These agencies may adopt regulations different from federal regulations contained in the Code 
of Federal Regulations addressing the same issues upon a finding ofone or more of the following justifications: 

(A) The differing state regulations are authorized by law. 

(B) The cost of differing state regulations is justified by the benefit to human health, public safety, public welfare, or 
the environment. · 

(c) A state agency that adopts or amends a regulation mandated by federal law or regulations, the provisions of 
which are identical to a previously adopted or amended federal regulation, shall be deemed to have complied with 
subdivision (b) ifa statement to the effect that a fedefa\ly mandated regulation or amendment to a regulation is being 
proposed, together with a citation to where an explanation of the provisions of the regulation can be found, is in­
cluded in the notice of proposed adoption or amendment prepared pursuant to Section I 1346.5. However, the agency 
shall comply fully with this chap~r with respect to any provisions in t!J,e regulation that the agency proposes to 
adopt or amend that.are different from the corresponding provisions of the federal regulation. 

GREDIT(S) 

(Added by Stats.1994. c. 1039 CA.B.253 ll. § 23. Amended by Stats.1995. c, 938 CS.8;523). § 15.3. operative Jan. 1. 
122£;·Stats.2000, c. 1059 CA.B.505). § 9; Stats.2000. c, 1060 CA.B.1822). § 22.5; Stats.2002. c. 389 CA.B.1857). § 
~ ' 

LAW REVISION COMMISSION COMMENTS 

2000 Amendment 

Subdivision (a)(l) of Section 11346.2 is a specific application of Section 6215(a) (state .agency "shall write each 
document which it produces in plain, straightforward language, avoiding techilicill terms· as much as possible, and 
using a eoherent and easily readable style").· The requirement that a regulation be written in plain English has been 
expanded to include all regulations and not just those that affect small business. Plain English means language that 
·satisfies the clarity standard expressed in Section 11349. See Section I 1-342.580 ("plain English" defined). Note that 
the fonner provision requiring the preparation of a plain English summary of a proposed regulation affecting s~all 
businesses, where the regulation cannot be drafted ill plain English, has been broadened to apply to all regulat10ns 
and continued in Section 11346.5(a)(3)(B). See Sections 11342.580 ("plain English'~ defined), 11349(c) (clarity 
standard). · 

.e 

Former subdivision (b)(l) (description of problem· addressed) is deleted as unnecessary; the same. information is 
required by former subdivision (b )(2) (statement of purpose for proposed action). e 

IC 2009 Thomson Reuters/Wes1
6
;4claim to Orig. US Gov. Works. 



West's Ann.Cal.Gov.Code§ 11346.2 Page3 

Former subdivision (b)(5) is revised to eliminate the implication that a final fmding is required before the agency 
has received comment on a proposed action. 

This section also contains language from 2000 Cal. Stat. ch. 1059, §9 .. wh_ich was chaptered out by.the biU amending 
this section. See 2000 Cal. Stat. ch. 1060, §§22.5 & 44. [30 Cal.L.Rev.Comm.Reports'725 (2000)]. 

2002 Amendment 

Subdivision (b)(3) of Section 11346.2 is amended to make clear that the former second sentence of subdivision 
(b)(3)(8) applies to subdivision (b)(3)(A) and (B). This is a technical, nonsubstantive change. Subdivision {b)(3){8) 
is amended to more closely conform to subdivision (b){3)(A). This is a nonsubstantive change except that an agency 
is now required to give reasons for rejecting reasonable alternatives that would lessen any adverse impact on small 
business. [31 Cal.L.Rev.Comm. Reports 271 (2002)]. 

HISTORlCAL AND STATUTORY NOTES 

2005 Main Volume 

Legislative findings and declarations relating to Stats.1994, c. 1039 (A.B.2531), see Historical and Statutory Notes 
under Government Code § 11340. · 

The 1995 amendment, in subd .. (c), substituted "subdivision (b)" for "this section". 

Legislative findings, declarations and short title relating to Stats.2000, c. 1059 (A.B.505), see Historical and Statu­
tory Notes under Government Code § 11340.8. 

Stats.2000, c. I 060 (A.B.1822). rewrote this section, which read: 

"Every agency subject to this chapter .shall prepare, submit to the office with the notice of the proposed action as 
described in Section 11346.5, and make available to the public upon request, all of the following: 

"(a) A copy of the express terms of the proposed regulation. 

"(I) The agency shall draft the regulation in plain, straightforward language, avoiding technical terms as much as 
possible, and using a coherent and easily readable style. If the regulation affects small business, the agency shall 
draft the regulation in plain English, as defined in subdivision {e) of Section 11342. However, if it is not feasible to 

_ draft the.regulation in plain English due to the technical nature of the regulation; the agency shall prepare a noncon-
trolling plain English summary of the regulation. · · · · 

"(2) The agency shall include a notation following the express terms of each regulation listing the 'specific statutes or 
other provisions of law authorizing the adoption of the regulation and liSting the specific statutes or other provisions · 
of law being implemented,'interpreted, or made specific by the regulation. . . . '· 

"(3) The agency shall use underline or italics to indicate additions to, and strikeout to indicate deletions from, the 
California Code of Regulations. 

"(b) An initial statement of reasons for proposing the adoption, amendment, or. repeal of a regulation. This statement 
of reasons shall include, but not be limited to, all of the following: · 
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"(I) A description of the public problem, administrative requirement, or other condition or ciTcumstance that each 
adoption, amendment, or repeal is intended to address. 

"(2) A statement of the specific puriiose of each adoption, amendment, or repeal and the rationale for the detennina­
tion by the agency that each adoption, amendment, or repeal is reasonably necessary to carry out the purpose for 
which it is proposed. Where the adoption or amendment of a regulation would mandate the use of specific technolo­
gies or equipment, a statement of the reasons why the agency believes these mandates or prescriptive standards are 
required. 

"(3) An ·identification of each technical, theoretical, and empirical study, report, or similar document, if any, upon 
which the agency relies in proposing the adoption, amendment, or repeal of a regulation. 

"(4)(A) A description of the alternatives to the regulation considered by the agency and the agency's reasons for re­
jecting those alternatives. In the case of a regulation that would mandate the use of specific technologies or equip­
ment or prescribe specific actions or procedures, the imposition of perfonnance standards shall be considered as an 
alternative. 

"(B) A description of any alternatives the agency has identified that would lessen arty adverse impact on small busi­
ness. It is not the intent of this paragraph to require the agency to artificially construct alternatives or to justify why 
it has not identified alternatives. · 

"(5) Facts, evidence, documents, testimony, or other evidence upon which the agency relies to support a finding that 
· the action will not have a significant adverse economic impact on business. 

"(6) A department, board, or commission within the Environmental Protection Agency, the Resources Agency, or 
· the Office of the State Fire Marshal shall describe its efforts, in co1U1ection with a proposed rulemaking action, to 
avoid unnecessary duplication or conflicts with federal· regulations contained in the Code of Federal Regulations 
addressing the same issues. These agencies may adopt regulations different from federal regulations contained.in the 
Code of Federal Regulations addressing the same issues upon a fmding of one or more of the following justifica­
tions: 

"(A) The differing state regulations are autliorized by law. 

"(B) The cost of differing state regulations is justified by the benefit to human health, public safety, public welfare, 
or the envirorunent. · 

"(c) A state agency that adopts or amends a regulation mandated by federal law or regulations, the provisions of 
which are identical to a previously adopted or amended federal regulation, shall be deemed to have complied with 
subdivision (b) if a statement to the effect that a federally mandated regulation or amendment to a regulation is being 
proposed, together with a citation to where an explanation of the provisions of the regulation can be found, is in­
cluded in the notice of prop0sed adoption or amendment prepared pursuant to Section 11346.5. However, the agency 
shall comply fully w_ith this chapter with respect to any provisions in the regulation that the agency proposes to 
adopt or amend that are different from the corresponding provisions of the federal regulation." 

An amendment of this section by § 9.5 of Suits.2000, c. I 059 (A.B.505), failed to become operative under the provi­
sions of § 23 of that Act. 

·Under the provisions of § 44 of Stats.2000, c. 1060 (A.B.1822), the 2000 amendments of this section by c. I 059 
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(A.B.505) and c. I 060 (A.B.1822) were given effect and incorporated in the form set forth in § 22.5 of c. I 060 
(A.B.1822). 

An amendment of this section by § 22 of Stats.2000, c. I 060 (A.B.1822), failed to become operative under tlie pro-
visions of § 44 of that Act. · 

Section affected by two or more acts at the same session of the legislature, see Government Code § 9605. 

For letter of intent from Assembly Member Wright regarding A.B. 505 (Stats.2000, c. 1059), see Historical and 
Statutory Notes following Government Code § 11340.8. 

Stats.2002, c. 389 (A.B.1857), rewrote subd. (b)(3)(B); and redesignated a portion of former subd. (b)(3)(B) a.S subd. 
(b)(3)(C). Prior to amendment, subd. (b)(3)(B) had read: 

"(B) A description .of any reasonable alternatives the agency has identified or that have otherwise been identified 
and brought to the attention of the agency that would lessen any adverse impact on small business. It is not the intent 
of this paragraph to require the agency to artificially construct alternatives or to justify why it has not identified al­
ternatives." 

Former§ 11346.2, added by Stats.1979, c. 567, §I, operative July 1, 1980, amended by Stats.1979, c. 152, § 12.6; 
Stats.1980, c. 204, § 3, eff. June 20, 1980; Stats;l981, c. 274, § 8, eff. Aug. 27, 1981; Stats.1981, c. 865, § 23; 
Stats.1984, c. 287, § 46, eff. July 6, 1984; Stats.1985, c. 956, § I 1, eff. Sept. 26, 1985; Stats.1987, c. 1375, § 8, relat­
ing to effective date or regulation or repeal. was repealed by Stats.1994, c. I 039 (A.B.2531 ), § 22: See Government 
Code § 11343.4. 

Derivation: Former§ 11346.7, added by Stats.1979, c. 567, § 1, amended by Stats.1980, c. 204, § 3; Stats.1981, c: 
865, § 27; Stats.1982, c. 327, § 34; Stats.1982, c. 1083, § 5; Stats.1982, c. 1573, § 3.5; Stats.1984, c. 1444, § 4; 
Stats. 1985, c. 1044, § 2; Stats.1986, c. 205, § 2; Stats.1986, c. 205, § 2; Stats.1987, 1375, § 14. 

CROSS REFERENCES 

... "Agency" defined for purposes of this chapter, see Government Code§ 11342.520. 
Effective date of regulations of fish and game commission, see Fish and Game Code § 215 . 

. Fish and game regulations, not subject to time periods, see Fish and Game Code § 202 .. 
Fish and game regulations regarding migratory birds, see Fish and Game Code§ 355. · 
Migratory bird regulations, see Fish and Game Code§ 355. 
"Office" defined for purposes of this chapter, see Government Code § 11342.550. 
"Prescriptive standard" defined for purposes of this chapter, see Government Code§ 11342.590 . 

. "Performance standard" defined for purposes of this chapter, see Government Code § 11342.570. 
"Plain English" defined for purposes of this chapter, see Government Code§ J 1342.580. 
"Proposed action" defined for purposes of this chapter, see Government Code § 11342.595. 
"Regulation" defined for purposes of this chapter, see Government Code§ 11342.600 .. 
"Small business" defined for purposes of this chapter, see Government Code § 11342.61 O. 
"State agency" defined for purposes of this division, see Government Code§ I 1000. 

LAW REVIEW AND JOURNAL COMMENT ARIES 

California Occupational Safety and Health Act. Carol Hunter (1975) 50 Los Angeles B.Bull. 303. 
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CA Jur. 3d Administrative Law§ 276. Final Statement of Reasons for Regulatory Change and Informative Digest. 

CA Jur. 3d Administrative Law § 280. Matters that Must be Made Public. 

CA Jur. 3d Administrative Law § 285. Publication and Delivery of Notice. 

Treatises and Practice Aids 

9 Witkin Cal. Proc. 5th Administrative Proceedings § 44. (S 44) Notice Requirements. 

West's Ann. Cal. Gov. Code § 11346.2, CA GOVT § 11346.2 

Current with urgency legislation through Ch. 9, 11-17 of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., 
and Ch. 26 of the 2009-2010 3rd Ex.Sess., Governor's Reorgani:mtion Plan No. I of2009, Prop. IF, approved at the 

... 511912009 election, and propositions on the 6/812010 ballot received as of7/1/2009 . 
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Part 1. State Departments and Agencies (Refs & Annos) 
"ml Chapter 3 .5. Administrative Regulations and Rulemaking (Refs & Annos) 

"liJ Article 5. Public Participation: Procedure for Adoption of Regulations (Refs & Annos) 

Page 1 

~ § 11346.9. Final statement of reasons; updated informative digest; adoption or amendment· 
of federal regulations 

Every agency subject to this chapter shall do the following: 

(a) Prepare and submit to the office with the adopted regulation a final statement of reasons that shall include ail of 
the following: 

(1) An update of the information contained in the initial statement of reasons. If the update identifies any data or any 
technical, theoretical or empirical study, report. or similar document on which the agency is relying in proposing the 

. adoption, amendment, or repeal of a regulation that was ilot identified in the initial statement of reasons, or which 
was otherwise not identified or made available for public review prior to the close of the public comment period, the 
agency shall comply with Section 11347.1. 

(2) A determination as to whether adoption, .amendment, or repeal of the regulation imposes a mandate on local 
agencies or school districts. If the determinatiori is that adoption, amendment, or repeal of the regulation would im­
pose a local mandate, the agency shall state whether the manf!ate is reimbursable pursuant to Part 7 (commencing 
with Section 't 7500) ·Of Division 4. If the agency finds that the mandate is· not reimbursable, it shall state the reasons 
for that. finding. · 

(3) A summary of each objection or recommendation made regarding the specific adopti~n, amendment, or repeal 
proposed, together with an explanation of how the proposed action has been changed to accommodate each objec­
tion or recommendation, or the reasons for making no change. This requirement applies only to objections or rec­
ommendations specifically directed at the· agency's proposed action or to the procedures followed by the agency in 
proposing or adopting the action. The agency may aggregate and summarize repetitive or irrelevant comments as a 
group, and may respond to repetitive comments or summarily dismiss irrelevant comments as a group. For the pur­
poses of this paragraph, a comment is "irrelevant" if it is not specifically directed at the agency's proposed action or 
to the procedures followed by the agency in proposing or adopting the action. 

( 4) Adetermination with supporting information that no alternative considered by the agency would be more effee­
tive in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to 
affected private persons than the adopted regulation. · 

(5) An explanation setting forth the reasons for rejecting any proposed alternatives that would lessen the adverse 
economic impact on small biisinesses. · · · 
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(b) Prepare and submit to the office with the adopted regulation an updated informative digest containing a clear and 
concise suminary of the immediately preceding Jaws and regulations, if any, relating directly to the adopted, 
amended, or repealed regulation and the effect of the adopted, amended, or repealed regulation. The informative 
digest shall be drafted in a format similar to the Legislative Counsel's Digest on legislative. bills. 

(c) A state agency that adopts or amends a regulation mandated by federal law or regulations, the provisions of 
which are identical .to a previously adopted or amended federal regulation, shall be deemed to have complied with 
this section if a statement to the effect that a federally mandated regulation or arnendment to a regulation is being 
proposed, together with a citation to where an explanation of the provisions of the regulation can be found, is in­
cluded in the notice of proposed adoption or amendment prepared pursuant to Section 11346.5. However, the agency 
shall comply fully with this chapter wit!) respect to any provisions in the regulation which the agency proposes to 
adopt or amend that are different from the corresponding provisions of the federal regulation. 

(d} If an agency determines that a requirement of this section can.be satisfied by reference to an agency statement. 
made pursuant to Sections 11346.2 to 11346.5, inclusive, the agency may satisfy the requirement by incorporating 
the relevant statement by reference. 

CREDIT(S) 

(Added by Stats.1994. c. 1039 CA.8.2531), § 33. Amended by Stats.2000. c. 1060 CA.B.1822). § 27.) 

LA w·REVISION COMMISSION COMMENTS · 

2000 Amendment · 

. ' 

Subdivision (a)(l} of Section 11346.9 is amended to refer to Section 11347.1, which codifies the existing procedure 
for providing an additional opportunity for public comment in response to material added to the rulemaking file. See 
I Cal. Code Regs. §45. Subdjvisicin (a) requires additional public comment on certain material that is added to the 
ruleniakingfile after publication of the notice of proposed action. This is a broader requirement than that prov.ided in 
Section 11346.S(d), which only requires an opportunity for additional comment regarding material that is added to 
the rulemaking file after the close of the public heilring or comment period. The broader requirement is consistent 
with existing practice. 

Subdivision (a)(l)-(2) is also amended to make clear that those provisions apply to the repeal of a regulation as well· 
as the adoption or amendment of a regulation. 

Subdivision (aX3) is amended to codify the existing practice of grouping repetitive comments and· summarily dis­
missing irrelevant commentS for purposes of this section. The pffice of Administrative Law may disapprove a pro-· 
posed regulation if an agency improperly aggregates dissimilar comments or summarily dismisses a relevant com­
ment. See Section 11349.3 (office may disapprove regulation for failure to comply with this clili.pter). · 

Subdivision (d) is added to authorize incorporation ofa ·prior statement by reference. This reflects the fact that no 
purpose is served by requiring an agency to reiterate a statement that wa8 made earlier in .the ruleli'laking p;ocess. 
For example, where an agency detemiines pilrsuant to Section l 1346.5(a)(6) that a proposed rule would n~~ impose 
a cost on a local agency or school district and, at the time of preparing the fmal statement of reasons, determmes t?at 
its prior determination is correct and complete, the agency may incorporate the statement made pursuant to Section 
l 1346.5(a)(6) in complying with Section 11346.9(a)(2). [30 Cal. L.Rev.Comm. Reports. n5 (2000)]. . 
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HISTORICAL AND STATUTORY NOTES 

2005 Main Volume 

Legislative findings and declarations relating to Stats.1994, c. 1039 (A.B.2S31), see Historical and Statutory Notes 
under Government Code § 11340. 

Stats.2000, c. I 060 (A.B.1822), added subd. (d) relating to incorporation of statements by reference; and rewrote· 
subds. (a)(I ), (a)(2), and (a)(3), which read: 

"(a)(I) An update of the information contained in the initial statement of reasons. If the update identifies any data or 
any technical, theoretical or empirical study, report, or similar document on which the agency is relying in proposing 
the adoption.or amendment ofa regulation that was not identified in the initial statement of reasons, or which was 
otherwise not identified or made available for public review prior to the close of the public comment period, the 
agency shall comply with subdivision (d) of Section 11346.8. 

"(2) A determination as to whether the regulation imposes a mandate on local' agencies or school districts. If the de­
termination is that the regulation does contain a local mandate, the agency shall state whether the mandate is reim­
bursable pursuant to Part 7 (commencing with Section 17500) of Division 4. If the agency finds that the mandate is 
not reimbursable, it shall state the reasons for that finding. · 

"(3) A summary of each objection or recommendation made regarding the specific adoption, amendment, or repeal 
proposed, together with an explanation of how the proposed action has been changed to accommodate each objeC: 
tion or recommendation, or the reasons for making no change. This requirement applies only to objections or rec­
ommendations specifically directed at the agency's proposed action or to the procedures followed by the agency in 
proposing or adopting the action." 

Former§ 11346.9, added by Stats.1983, c. 1080, § 2; Stats.1983, c. 1212, §I, relating to preparation of economic 
impact statements by agencies prol'osing to adopt or amend regulations, was repealed by Stats.1983, c. 1212, § 1. 

Derivation: Former§ 11346.7, added by Stats.1979, c. 567, §I, amended by Stats.1980, c. 204, § 3; Stats.1981, c. 
865, § 27; Stats.1982, c. 327, § 34; Stats.198.?, .c. 1083, § 5; Stats.1982, c. 1573, § 3.5; Stats.1984,.c.)444, § 4; 
Stats. 1985, c. 1044, § 2; Stats.1986, c. 205, § 2; Stats.1986, c. 205, § 2; Stats.1987, 1375, § 14. 

CROSS REFERENCES 

"Agency" defined for purposes of this chapter, see Government Code § I 1342.520. 
Emergency regulations adopted in accordance with this chapter for implementation of ser\tices related to pre­
vention of hereditary disorders and congenital defects, compliance with this section, see Health and Safety 
Code § 124977. · . . 
Legislative counsel, generally, see Government Code§ I 0200 et seq. 
"Office" defined for purposes of this chapter, see Goyernment Code§ ·11342.550. 
"Proposed action" defined for purposes of this chapter, see·Goveroment Code§ 11342.595. 
"Reference" defined for purposes of this chapter, see Government Code§ 11349. 
"Regulation" defined for purposes of this chapter, see Government Code § 11342.600. 
"Small business" defined for purposes of this chapter, see Governroent Code§ 11342.610. 
"State agency" defined for purposes of this division, see Government Code § 11000. 

LIBRARY REFERENCES 
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RESEARCH REFERENCES 
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CA Jur. 3d Administrative Law§ 276. Final Statement of Reasons for Re~tory Change and lnfonnative Digest. . . ' / 

Treatises and Practice Aids 

9 Witkin Cal. Proc. 5th Administrative P!oceedings § 44. (S 44) Notice Requirements. 

West's·Ann. Cal. Gov. Code§ 11346.9, CA GOVT§ 11346.9 

Current with urgency legislation through Ch. 9, 11·l7 of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., 
and Ch. 26 of the 2009-2010 3rd Ex.Sess., Governor's Reorganization Plan No. 1 of2009, Prop. IF, approved at the 
5/l9/2009 election, and propositions on the 6/8/2010 ballot received as of7/l/2009 

(C) 2009 Thomson Reuters 
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72 Ops. Cal. Atty. Gen. 173, 1989 WL 408272 (Cal.A.G.) 

Office of the Attorney General 
State of California 

Opinion No. 88-702 

September 13, 1989 

THE COMMISSION ON STA TE MANDA TES 

THE COMMISSION ON STATE MANDATES has requested an opinion on.the following question: 

Page I 

Does the.Commission on State Mandates have the authority to reconsider a prior final decision relating to the exis-
tence or nonexistence of state mandated costs? · 

CONCLUSION· 
The Commission on State Mandates does have the authority to reconsider a prior final decision relating to the exis­
tence or nonexistence of state mandated costs, where the prior decision was contrary to law. 

ANALYSIS 

Section 6 of article Xlll B of the California Constitution, an initiative constitutional amendment which became ef­
fective on July 1, 1980, provides: 

"Whenever the Legislature or any state agency mandates a ·new program or higher level of service on any local 
government, the state shall provide a subvention of funds to reimburse such local government for the costs o.( . 
such program.or increased level of service, except that the Legislature may, but need not, provide such subven-

. tion of funds for the following mandates: 
"(a) Legislative mandates requested by the local agency affected; 
"(b) Legislation defining a new crime or changing an existing definition of a crime; or 
"(c) Legislative mandates enacted prior to January 1, 1975,or executive orders or regulations initially imple-
menting legislation enacted prior to January I, 1975." . . . . · 

In order to implement the provisions of section 6, supra, the Commission on State Mandates ("commission," post) 
was established on January I, 1985. (Gov.Code. 17525.l LE!iU Its' ba5ic purpose is to adjudicate claims filed by' 
local agencies for costs incurred as a result of .certain state mandated programs. (See 68 Ops.Cal.Attv.Gen. 245 
~.)Specifically, section 17551, subdivision (a), provides: · 

"The commission, pursuant to the provisions of this chapter, shall hear and decide upon a claim by a local 
agency or school district that the local agency or school district is entitled to be reimbursed by the state for costs 
mandated by the state as required by Section 6 of Article XIII B of the California Constitution." 

The present inquiry is whether the commission is authorized to reconsider, pursuant to its own motion, its determi­
nation in a prior case respecting the entitlement of a claimant(local agency or school district) to reimbursement for 
state mandated costs. It is understood for purposes of this discussion that the prior decision was duly rendered and 
has .become final. Our attention has been directed, for illustrative purposes, upon the interpretive clarification by the 
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California Supreme Court in County of Los Angeles v. State of California (] 987) 43 Ca!.3d 46. 56-57. providing a 
limited definition of the phrase "new program or higher level of service" within the context of section 6 of article 
XIII B of the California Constitution. supra. Specifically, it was decided that that phrase does not include any inci· 
dental increase in local costs arising upon the enactment of a law of general application. Consequently, there was no 
mandatoiy subvention for increased costs to local agencies resulting from the legislative authorimtion for higher 

·workers' compensation benefits. As a result of this clarification, the commission may have reached different deter­
minations with respect to certain prior claims which it now wishes to reopen for consideration. 

"1 In the absence of any specific statutoiy authority, an administrative agency has, as a general rule, no power to 
grant a rehearing or otherwise to reconsider a previous final decision. In 37 Ons.Cal.Atty.Gen. 133 C1961l, we con· 
sidered whether the California Unemployment Insurance Appeals Board was authorized to set aside its decision and 
reopen a matter for the purpose of receiving written argument or reevaluating the evidence and issuing a different 
decision. We explained in part (id., at 134-135): 

"In 2 Ons.Cal.Atty.Gen. 442. 443. the specific question of the board's jurisdiction to review, rehear or recon· 
sider formal decisions was discussed as follows: 
"±In cases such as this one, the jurisdiction of boards and agencies· such as the California Employment Com­
mission and its successor the California Unemployment Insurance Appeals Board, is special and limited. ~ 
v. City of Los Angeles. 6 Cal. (2d) 405: Peterson y. Civil Service Board. 67 Cal.App. 70: Krohn y. Board of 
Water.and Power Com .. 95 Cal.AJlp. 289.) It would seem that if such an agency did not have the express power· 
to grant a rehearing, it co11ld not grant such a rehearing. 
":!:The reason for this rule oflaw is well expressed in the case of Heap v. City of Los Angeles, supra, where the 
Court said: · 
" " ' ... But the rule stated above, that a civil service commission has no such power in the absence of express 
authorimtion, is sound and practical. If the power were admitted, what procedure would govern its exercise? 
Within what time would it have to be exercised; how many times could it be exercised? Could a subsequent .A 
commission reopen and reconsider an order of a prior commission? And if the commission couid reconsider an W 
order sustaining a discharge, could it reconsider an order having the opposite effect, thus retroactively holding a 
person unfit for his position? Th!)se and many other possible questions which might be raised demonstrate how 
unsafe and impracticable would be the view that a commission might upset its final orders at its pleasure, with· 
out limitations of time, or methods of procedure .... " ' 
" 'The rule and reason therefor is well supported by California authority. (Pacheco y. Clark. 44 Cal.A)lp. C2d) 
HZ; d!iye Proration etc. Com. v. Agricultural etc. Com .. 17 Cal. (2dl 204: Proud y. McGregor. 9 Cal. C2dl 
m.) This office has adhered to the rule just set out in Opinions (NS 2192, NS 2192a and NS 2192b) addressed 
to the State Board of Equalimtion.' · ·.. · · · · - · ·· 
"It was ooncluded therein that the Unemployment Insurance Appeals Board has no jurisdiction to review, rehear 
or reconsider its formal decisions for the reasons stated ·above. 
"Again in 16 Ops.Ca!.Atty.Gen. 214at 215. this office stated: 
" 'It appears to'be the general rule that if the jurisdiction of an administrative board is purely statutory, it must 
look to its statute to ascertain whether its determinations may be reopened. (People y. Wemple Cl 895) 144 N.Y. 
478. 39 N.E. 397: State v. Brown 0923) 126.Wash. 175. 218 P .. 9: Note (1941) 29 Geo. L. J. 878; Comment 
(1941) 29 Cal. L. Rev. 741). That this is the California rule is illustrated by the decision in Olive Proration 
Committee v. Agricultural Prorate Commission;.C194ll 17 Caj.2d 204. 109 P.2d 918. wherein the court said, at 
page 209: · · · · . . . 
*3 ~· ' " ... since all administrative actions must be grounded in statutory authority, in the absence of a prov1S1on 
allowing a commission to change its determination, courts have usually denied the right so to do." ' (See also 
Cook v.Civil Service Commission (1911) 160 Cal. 589, ll7 P. 662; Heap v. Los Angeles 0936) 6 Cal.2d 405, 
57 P.2d I 323: r Ops.Cal.Atty.Gen. 412. 417: 2 012s.Cal.Attv.Gen. 442; 3 Ops.Cal.Atty.Gen. 143. 144: 4 
Ops.Cal.Atty.Gen. 34. 36; 9 Ops.Cal.Atty.Gen. 294. 295.)"'" 

ln·59 Ops.Ca!.Attv.Gen. 123 (1976) we pointed to certain "narrow exceptions" to the general rule. (~d. at 126:-"1~7.) 
For example, the rule would not apply where the Legislature intended that the agency should exercise a contmumg 
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jurisdiction with power to reconsider its orders. As stated by the court in Olive Proration etc., Com. v. Agric. etc. 
Com.094\) l7Cal.2d204.209: · · · . . · . 

"Where orders which relate to what may be rather broadly defmed as individual rights are concerned, the ques­
tion whether the administrative agency may .reverse a particular determination depends upon the kind of power 
exercised in making the order and the· terms of the statute under which the power was exercised. As to _the first 
factor, almost without exception, courts have held that the determination of an administrative agency as to the 
existence of a fact or status which is based upon a present or past group of facts, may not thereafter· be altered or 
modified. (Muncy v. Hughes. 265 Ky. 588 [97 S. W. (2d) 546); Little v. Board of Adjustment 195 N. C. 793 
[143 S. E. 8271: Lilienthal v. Wyandotte. 286 Mich. 604 [282 N.W. 8371.) As concisely stated by the New York 
Court of Appeals, :!:officers of special and limited jurisdiction cannot sit in review of their own orders or vacate 
or annul them'. (People ex rel. Chase v. Wemple, 144 N.Y 478 [39 N. E. 3971,) But if it is clear thai the legis­
lature intended that the agency should exercise a continuing jurisdiction with power to modify or alter its orders 
to conform to changing conditions, the doctrine of res judicata is not applicable. The determination depends 
upon the provisions of the particular statute. 
" ... And since all administrative action must be grounded in statutory authority, in the absence ofa provision al­
lowing a commission to change its determination, courts have usually denied the 'right so to do." (Emphasis 
added.) . . . . 

(Accord, Hollywood Circle, Inc. v. Dept. of Ale. Bev. Cont. (1961) 55 Cal.2d 728. 732.) We find no such provision 
in the statute in question. (See 17551 (a) supra.). · 

Further, the rule would not apply where the agency's decision exceeded its authority or was made without sufficient 
evidence. In Aylward v. State Bd. etc. Examiners (1948) 31 Cal.2d 833. the Board of Chiropractic Examiners 
adopted, without notice, and based upon the board's own records, a resolution canceling forty licenses, previously 
issued by the board, to .practice chiropractic on the ground that such licenses had been issued contrary to numerous 
prerequisites of the Chiropractic Act. This action purported to reverse the action of the board during the previous 
year, in which it was concluded, upon a noticed and contested hearing, that "none of the matters presented were 
grounds under the Chiropractic Act for revocation of any licenses." The Supreme Court held that the board improp­
erly canceled the licenses in the absence ofa statutorily required noticed hearing Cid. at 838), bui that·the board 
should not be precluded from taking adverse action based on any proper legal ground Cid. at 842),-The court ex~ 
plained as follows (id. at 839): 

*4 "The. agency however, may be bound by its prior action where it has made a determination of a question of 
fact within its powers, and it lacks authority to rehear or reopen the question. (Olive Proration etc. Com. v. Ag­
ricultural etc. Com .. 17 Cal.2d 204. 209: Heap v. City of Los Angeles. 6 Cal.2d 405: Proud v. McGregor. 9 
Cal.2d 178. 179: Pacheco v. Clark. 44 Cal.App.2d 147. 153; Hoertkom v. Sullivan. 67 Cal.App.2d 151. 154: 
Matson Terminals. Inc. v. California Emp. Com .. 24 Cal.2d 695. 702.) 
"Implicit in the cases denying a board's power to review or reexamine a question, however, is the qualification 
that the board must have acted within its jurisdiction and within the powers ·conferred on it. Where a board's or­
der is not based upon a determination of fact, but upon an erroneous conclusion ·of law, and is without the 
board's authority, the order is clearly void and hence subject to collateral attack, and there is no good reason for 
holding the order binding on the board: Not only will a court refuse to grant mandate to ·enforce a void order of 
such a board (Proud v. McGregor. 9 Cal.2d 178: Pacheco v. Clark. 44·Cal.App.2d 147). but mandate wiil lie to 
compel the board to nullify or rescind its void acts. (Board of Trustees v. State Bd. of Equalization. I Cal.2d 
784. While a board may have exhausted its power to act when it has proceeded within its powers, it cannot be 

. said to have exhausted its power by doing ·an act which .it had no power to do or by making a determination 
without sufficient evidence. In such a case, the power to act legally bas not been exercised, the doing of the void 
act is a nullity, and the board still has unexercised power to proceed within its jurisdiction." (Emphasis added.) 

In Ferdig v. State Personnel Board ( 1969) 71 Cal.2d 96. the board had approved the appointment of an applicant to a 
state civil service position. More than seven months later, the board, after a hearing, adopted its order-revoking the 
appointment due to the erroneous grant of veterans' preference points. Cid. at JOO.> Responding to the contention th.at 
the initial order approving the appointment having become final, the board was, in the absence of statutory _authority, 
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without jurisdiction to reconsider it, the court obsmed Cjd. at I 05-106); _ 
"What we C/{Bmine here is the jurisdiction of the Board to take corrective action with respect to an appointm~t 

. which it lacked authority to make. It defies logic to say that the.mere enumeration in the Act of the methods of 
separating an employee ft.om· state civil servi~ jn a situation where an appointment has been validly made, 
compels the coriclusion that no jurisdiction exists to rectify the action of the Board in a situation where an ap-
poinuneil.t has been_ made without authority. · 

"We conclude, therefore, that when the matter was brought to its attention, the Board had jurisdiction to inquire 
into and review the certification as to veterans' preference credits made by the Department of Veterans Affairs 
and having determined that. appellant was not entitled to such credits, to take the corrective action which it did 
by revoking appellant's appointment. While this jurisdiction does not appear to have been conferred upon the 
Board in SQ 11tilny words by ~\l c;xpress or precise language of constitutional or ~tatutory provision, there can be 
no question in that it is implicit in the constitutional and statutory scheme which empowers the Board to admin-

-
1 ister and eJ#'orce the civil servic_e laws." · -

. . . . 
*5 Determinations by the commission as to entitlement of local agencies to reimbursement for state mandated costs 
are questions of law. (Carmel Valley Fire Protection Dist. v. State of California, supra, 190 Cal.App.3d at 536.) An 
administrative agency is not authorized to act contrary to Jaw. (Ferdig v. State Personnel Board. supra. 71 Cal.2d at 
103-104.) Consequently, where the decision in a prior case was based upon an erroneous legal premise, and is con­
trary t.o Jaw (e.g., licem;es issued or veterans preference points granted contrary to law), the administrative agency, 
havmg exceeded its au~ority, may reconsider its decision notwithstanding the absence of express statutory sanction. 
ln tl)e case pfesented for_ iilustratjye pµrposes, the commission's prior determination, based upon an erroneous inter­
pretation of,law, to provide a ~_ubyen~_on for an incide_n~ in.crease in local costs arising upon an increase in workers' 
compensation b!'llefits, \V~ contiary to law. Unci~r the principles set forth above, the commission would be author-
ized to reconsider its prior decision. _ · 

The question r:emains; however, whether the Legislature in this in~ce has authorized a different result, precluding 
the coI11J11ission from reconsidering a prior fmal decision. !FN21 The commission is authorized to adopt procedures 
for hearing claims and for the taking of evidence. ( 17553.) Illi1l Pursuant to its authority to adopt and amend rules 
and reguWions, ( 17527, sui>~. (g)),,the commission has promulgated rules for the conduct of hearings. CTit. 2. 
C.C.R,. I 187-.l.lll.l, hereaf'ter referred to as "rules.") Upon receipt of a claim, the commission is required to con­
duct a hell);ing wi~ill a reasonable time. (I 7555; rule 1I87.1, subd, (a).) The hearing shall be conducted in accor­
dance with specified rules of evidence an(! procedure. (Rules 1187.5, I 187.6.) Prior to the adoption of its written 
decision the commission may, on its own motion or upon a showing of good cause, order a further hearing. (Rule 
1187.9, subd. (a).) Within a reasqnable time following the hearing, a proposed decision of the commission panel, -
commission_ staff, or hE!l!ring offii:er, as the case maY be, shall be prepared and served upon the parties. (Rule 
I 188.1.) The decis,ion of the commission.itself must be written, based on the record, and contain a statement of rea­
sons for the decisions, findings and conclusion. (Rule 1188.2, subd. (a).) After the decision has been. served, it shall 
not be changed except to correct clerical errors. (Rule 1188.2, subd. (b).) Either party may commence a proceeding 
for judicial l'.eview of a. decision o(the commission. ( 17559 .. ) The p~od oflimitations applicable to such review is 
thr_ee years. (Carmel Valley Fire Protection Dist. v. State_ of California, supra, 190 Cal.App.3d at 534.) 

- -

If the commission determines that costs are mandated by the state, it must determine the amount to be subvened to 
local agencies and adopt ''parameters and guidelines" for reimbursement of claims. ( 17557; rule 1183 ._I.) Thereaf­
ter the commission shall adopt an estimate of statewide costs resulting from the mandate. (Rule I 183.3, subd. (a).) 
At

1

least twice each calendar year, the commission is required to identify and report to the Legislature the statewide 
costs estimated for each mandate and the reasons for recommending reimbursement. ( 17600; rule 1183.3, subd. 
(b).) The ~ouµ~ award_ed are included i11 the local govenll!lent claims bill and thereafter, in the case of continuing 
costs, in the budget bill for subsequent fiscal years. ( 17561, subd. (b)(2).} · 

*6 The Supreme Court has applied a uniform set of rules when reviewing the validity of administrative regulations. 
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"Where a statute empowers an administrative agency to adopt regulations, such regulations ±must be consistent, not 
in conflict with the statute, and reasonably necessary to effectuate its purpose.' " (Ontario Communitv Foundation. 
Inc. v. State Bd. of Equalization(] 984) 35 Cal.3d 811. 816.) "[T]here is no agency discretion to promulgate a-regu­
lation which is inconsistent with the governing statute." (Woods v. Superior Court (]981) 28 Cal.3d 668. 679;) 
"Administrative regulations that violate acts of the Legislature are void and no protestations that they are merely an 
exercise ofadministrative discretion can sanctify them." (Morris v. Wil Iiams 0967) 67 Cal.2d 733. 737.) "Admin- · 
istrative regulations that alter or amend that statute or enlarge or impair its scope are void and courts not only may, 
but it is their obligation to strike down such regulations." (Ontario Community Foundation, Inc. v. State Bd. of 
Equalization, supra, 35 Cal.3d 811,816-817; emphasis added.) "It is fundamental that an administrative agency may 
not usurp the legislative function, no matter now altruistic its motives are." (Agricultural Labor Relations Bd. v. 
Superior Court (] 976) I 6 Cal.3d 392. 419.) 

There is no indication in the statutory scheme that the jurisdiction of the commission is limited to rectify its action 
where a determination of entitlement had been adopted without authority. As observed in Ferdig v. State Personnel 
Board, supra, 106, "[w]hile this jurisdiction does not appear to have been conferred upon the [commission] in so 
many words by the express or precise language of constitutional or statutory provision, there can be no question that 
it is implicit in the constitutional and statutory scheme which empowers that [commission to provide ±an effective 
means of resolving disputes over the existence of state-mandated local programs' (sec. 17500).]" 

To the extent that rule 1188.2, subdivision (b), may be interpreted to foreclose the commission from rectifying a 
decision made or action taken contrary to law, it impairs the scope of the statute, and to that extent is void. (Cf. On­
tario Community Foundation, Inc. v. State Bd. of Equal., supra, 35 Cal.3d at 816-817; 64 Ops.Cal.Atty.Gen. 425, 
430 ( 1981 ).) In our view, an administrative agency has no more power to promulgate a rule preserving or perpetuat­
ing its decisions made or actions taken without authority, than it has to undertake such decisions or actions in the 
first instance. 

·11 is concluded that the commission is authorized to reconsider a prior final decision relating to entitlement for reim­
bursement for state mandated costs, where the prior decision was contrary to law. 

JOHN K. VAN DE KAMP 
Attorney General 

Anthony S. DaVigo 
Deputy. 

[FN 11. Hereinafter, all unidentified section references are to the Government Code. 

[FN21. To be clear, this opinion concerns the reconsideration of a prior decision, i.e., which has become final, for the 
purpose of determining whether the decision in that case should be modified or reversed. We do not question the 
power of an administrative agency to reconsider a prior decision for the purpos·e cif determining whether that deci­
sion should be overruled in a subsequent case. It is long settled that due process permits substantial deviation by 
administrative agencies from the principle of stare decisis. (Weiss v. State Bd o(Equal. (1953) 40 Cal.2d 772. 776.) 
An agency may disregard its earlier decision, provided that its action is neither arbitrary nor unreasonable Ud,. at · 
777.) 

fFN3]. The commission is not subject to the provisions of the California Administrative Procedure Act pertaining to 
administrative adjudication.(§§ I 1500, 11501.) 

72 Ops. Cal. Atty. Gen. 173, 1989 WL 408272 (Cal.A.G.). 
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Background 

FINAL STATEMENT OF REASONS 
(AME;NDED) 

In 1975, Extended Opportunity Programs and Services in the 
California community Colleges was created to extend the opportunity 
for community college education to all who may profit therefrom 
regardless of economic, social and educational status. Local 
community college districts were encouraged to identify and 
establish programs for students affected by language, social and 
economic handicaps. Education Code Section 69640, et seq., Chapter 
1178 of the statutes of 1984 substantially amended the earlier 
legislation to require greater spedificity and •ccountability iri the 
Board of Governors' implementing regulations. Substantially,; the 
Bo~rd of Governors was directed to adopt regulations. 

Chapter 1178 of the Statut-es ,of 1974 requires the ~oard of .Governors 
to adopt rules and regulations which establish the following: 

1. establishing the goals of the-Extended- Opportunity Program and 
Services (Education Code Section 69640). -

2. requiring that the program supplement the regular educational 
programs of community colleges to encourage the enrollment of 
students handicapped by language, social, and economic 
disadvantages, and to facilitate the successful completion of 
their educational goals and objectives; (ECS 69641); 
3. establishing minimum standards for Extended Opportunity 

Programs and services (ECS 69648); 
4. establishing procedures for the review and evaluation of the 

district's Extended Opportunity Progra~s and Services 
program; . _ 

5. requiring that _in order to be eligible for state. funding, 
each district.would meet the standards, unless waived by the 
Chancellor; 

6. prohibiting the district from ~sing state EOPS funds fo~ the 
operation and administration of the program to supplant 
district resources, programs, or ser.vices provided under its 
EOPS. (ECS 69651).; 

The Board of Governors' proposed regul·a_tions to comply with this 
statute on May 23, 1986, after extensive consultation with those 
in the community colleges who would be affected by the 
regulations. The statutory Advisory Committee on Extended 
Opportunity Programs and Services held informal hearings 
_throughout the state, and state staff received comments from 
many persons and organizations from the community colleges prior 
to noticing the proposed regulations. Thus, the proposed 
regulations, while still controversial, reflected the 
consideration of much public comment. 

The Regulations. 
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Section 56200 

This section is necessary to define the scope of this chapter. 
The provisions of Education Code Sections 69640-69657 and Title 
5 of the California Administrative Code Sections 56200-56298 
regulate the EOPS program only. These provisions do not apply 
to other college programs or services. The statement is needed 
to insure that these regulations are no~ applied in confusion or 
error to other programs·. , · 

Section 56201 

This section is necessary to authorize the Chancellor to waive 
particu~ar requirements of the EOPS program in conformance with 
Education Code section 69649 wh~re those requirements would be 
detrimental to a college or program. Commentors asked that 
automatic waivers be granted for all small 'Colleges. This 
request was denied as waivers should only be granted in unu~ual 
circumstances, and thus a case by case analysis is required to 
protect the.viability of the EOPS program. 

Section 56202 

This section is necessary to define a term used in the 
regulations. This definition adopted is consistently followed A 
throughout community colleges and community college programs foiW 
a student to be considered full time. It is used as a criteria 
for eligibility ·for this program as it is for other state and 
federal programs which require full time enrollment. The 
regulation allows a student enrolled in equivalent instructional 
programs to be considered to be full time even though the 
student does not carry 12 credit units in those cases where the 
college recognizes the course work to be equivalent to 12 credit 
units. This is necessary for students enrolled in non-credit 
courses or certain vocational programs which do not enroll a 
student iri 12 units at a given time although the student is full · 
time. For a student enrolled in a summer program, the 
Chancellor's Office will •ccept the college's definition of full 
time enrollment for the purposes of ·program eligibility. This 
is necessary· as summer. sessions are -of varying 1-engths. and· offer 
varying units as a full load. 

Section 56204 

The purpose of this section 'is to define for the colleges the 
required services and documentation necessary to count a student 
as being 'served. The numbers of students served by EOPS is a 
consideration in evaluating the program. The Extended 
opportunity Program and Services Statutory Advi~ory Comm~ttee A 
requested that a definit'ion of thi~ eleme:it be inclu~ed in W 
regulation to avoid problems associated with allocating funds to 
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colleges that provide services to students when the services 
have not been defined. An EOPS appli6ation on file is necessary 
to demonstrate that the student meets the requirements for EOPS 
aid. An Education Plan is necessary to identify the academic 
goals and objectives of each EOPS stud~rit and it can be used for 
program evaluation. T~e Mutual Responsibility Contract 
identifies the responsibilities of the EOPS progr.am and is 
necessary to inform. the. student of what is required of him/her 
to remain in the EOPS program. No effective assessment of the 
EOPS program can occur wi.thout an evaluation of these contracts. 

Section 56206 

This sectfon is nec~ssary to insure that the Chancellor receives 
data necessary to evaluate the EOPS program and to make program 
allocations. 

In its decision of disapproval, dated May l, 1987, the Office of 
Ad~iriistrative Law (DAL) determined that this section was vague 
because the nature of the. information required was not 
'identified. The regulation has been amended to clearly set 
forth the information req~ired. The information requirjd is the 
identity of the students served as well as the level and type of 
pro~rams and services the students received. 

Section 56208 

This provision is necessary in order to insure that colleges 
receive input.about the conduct of the EOPS program on each 
campus. Education Code Section 69643 requires an advisory 
committee for the purpose of recommending .policy to the Board of 
Governors •. The purpose of a campus adviso!y committee is to give 
·advice on. program direction and to demonstrate the need for 
services f.rom a br.oad based group which has community support. 
Members of the EOPS advisory committees. should have a·two-year 
term· because many of the recommendations.suggested by the 
committee take time to implement and a two-year term lends 
continuity to the program and to the coi:ni:nittee. The size of the 
committee is necessary to· insure that adequate ~epresentati.on be 
afforded all affected parties and to parallel the size of the 

·local board of trustees. This is necessary to insure that all 
elements of the community have the opportunity to give inpu·t on 
the EOPS program. Members will be asked to serve without 

. compensation, because all EOPS f.unds are ne.eded to aid qualified· 
students~ However, to insure that al'l members of the community 
have an opportunity to serve on advisory committees, · 
reimbursement. of necessa.ry expenses incurred ·in the performance 
of their duties will be made to advisory committee members. 
This is necessary to insure that members of the community .are 
not discouraged from serving beca~se service would place a 
financial burden on them. The makeup of the advisor.y committee 
is designed.to assure representation from all groups that have 
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contact with the EOPS program. This is necessary because the -
program's success is based on broad based support within the ~ 
community and the inclusion of the listed groups assures a 
variety of participants. The advisory committee must meet at 
least once a year to ~valuate the EOPS program and to make 
recommendations for any needed ~hanges. If the group were to 
meet less frequently than once a year, the members would become 
disaffected_ due to lack of involvement. 

In its decision of disapproval, OAL stated that this section was 
unclear, because although the terms of the committee members ere 
to be for two years, the dates identifying the beginning and the 
end of the two-year term are only one year apart. The 
regulation has been amended to be free of any confusion. 

Section 56210 

Education Code Section 69651 establishes a restriction on the 
use of funds appropriated for Extended Opportunity Programs and 
Services and states that these funds cannot supplant district 
resources. This Section was adopted was adopted to.implement 
Education Code Section 69651, arid to identify the base year for 
purposes of establishing the level of district resources which 
would be required by this statute. 

This method was derived as a result of testimony from Chief 
Executive Officers, (Presidents and Superintendents of 
Colleges). A waiver provision was included for districts that 
experience financial difficulties. .~his ~ection is necessary 
becaus• the colleges stated that using a percentage would give 
them more flexibility in the use of their general funds. This 
provision would allow colleges to maintain funds which could be 
applied to any expenditures as long as the amount fell within a 
percentage of the allocation. Jack Randell, President of the 
Chief Executiv~ Officers Associatiort~ tes~ified that it would be 
advanf~geous t~ college~ to be abie ~o move funds to- th~se areas 
of the· program which had the greatest need. The Board of 
Governors accepted this rationale. The number of EOPS qualified 
students· is growing each year, and it is essential that any new 
EOPS funding be cised to provide aid for additional students and 
not-to support the existing program.· To· insure this result, it 
is necessary that colleges be required to maintain a funding 
level for services supported with nop-EOPS monies. An average 
taken from the final report of the previous three years will 
insure that one abnormal year will not distort the non-EOPS 
monies made available to EOPS programs thr·ough services provided 
by colleges. ~ift~en percent of the average EOPS allocation is 
the minimum contribution that a college should make to its EOPS 
program. It is necessary that EOPS programs receive a minimum 
contribution figure fn order for those programs to budget for 
the upcoming year. ·If the contribution were not available, therA 
EOPS funds would have to supplant General Fund expenditures and ~ 
this is contrary to the intent of this legislation. If an EOPS 
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program has experienced a decline. in enrollment, then the 
corresponding obligation of the college should be reduced. 

Section 56220 

The purpose of this section is to set the' eligibility 
requirements for students who participate in the EOPS.program. 
EOPS is intended to serve a population identified in Education 
Code Section 69640 • 'Part (a) of that section states that the 
first goal of the program is, "To increase the number and 
percentage of students enrolled in community colleges who. are 
affected by language; social and economic disadvantages, 
consistent with st~ta and local matriculation policies." The 
eligibility criteria is c6nsistent with the goals stated above. 

56220 (a) 

The Requirement for California residency is consistent with 
other state categorical programs which require residency for the 
receipt of programs and services. The Board determined that 
first consideration for state funds should go to state 
residence. Because the amount of funding is not sufficient to 
serve all of the students who are eligible, it was necessary for 
the Board to restrict the program to California residents. 

56220 (b) 

The requirement to attend college full-time is carried over from 
prior regulations. The Board determined that full time status 
for EOPS students would serve the program best because.less than 
full time status would not allow for the intensive ~ontact 
between student and program staff necessary to fulfill _the goals 
statements of Education Code Section 69640 (a) ~ (f).. This · 
interpretation does not allow for circumstances be~ond a 
student's control and some students· simply canno.t enroll full 
time. For this reason the Board found it necessary to allow a 
s~all percent~ge of students (10%) to attend less than fuli time 
and still be eligible.· 

56220 (c) 

Students who had completed 70 units of degree: applicable credit 
course work should no longer need the services of the EOPS 
program, because they should be transfer.ring to a. four-year 
college or working~ Onder current pr6gram regulations, there 
are no restrictions on the number of units a.student may have 
and still be eligible for the program. Because of limited 
funding, the Board .decided that.the program could not afford to 
support, with grant• and service, students who were eligible to 
transfer. Students who remained in the program longer than 
necessary prevent newly recruited students from receiving the 



programs·. and services offered by EOPS. The program has a 
history of having more eligible students than it can serve. 

56220 (d) 

This section is designed to insure that students receiving these 
services be financially needy and .for consistence between 
programs which serve similar populations. Education Code 
Section 69648 (a) c.alls for the .the program to prescribe the 
procedures by which a district shall identify a student's 
eligibility based on the student's language, social, or economic 
disadvantages. This section addresses this requirement for the 
economically disadvantaged.. All the criteria .listed .above are 
intended to control the size of the eligibility pool whi'ch has 
to be limited because of funding constraints. 

56220 (e) 

EOPS provides more than mere fin~ncial aid. It provides ~pecial 
assistance and counseling. To qualify for these services, a 
student should be "affected by social and language handicaps" as 
well as economic handicaps. The criteria for determining ·which 
students are so handicapped are set forth in this section. 

Any further attempt to defin·e this or any other factors would b A 
set forth in the program plan and approved by the Chancellor's W' 
Off ice. 

Number (1), Would indicate .that a student may have had 
difficulty reading or understanding a textbook. Math and 

_English were chosen because they ·are the two most common .test 
areas for students entering college. Further, skills in these 
areas are needed for success across the curriculum • 

. Number (2), The fact. that a. student had not graduated. from high 
school or obtained·the General Education Diploma. (G.E.D.) is an 
indication of language and social d.isadvantage. 

Number. (3), The Board rebognized that a low high school grade 
point average may. be an indic.ator of under-achievement because 
of language and .social disadvantage. 

Number . (4) , Could indicate problems in the three areas mentioned 
above.. The.· implications of a student enrolled in remedial 
education are many, and the Board determined that language and 
social handicap aie ~requently the cause of a student beirig 
enrolled in remedial education classes. 

In its decision of disapproval, OAL stated that this regulation 
was- not clear as it did not clearly indicate whether the · . . A 
director i~ free to ignore these considerations in favor of W' 
other factors, or whether the determination must actually be 
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based upon the applicant's qualifying under one or more of the 
four enumerated factors. The regulation has been amended to 
clearly state that the director may use· other factors but 
requires that those other factors be identified in the 
district's plan. 

' 
Section 56222 

This section conforms with ECS 69648 (a) and is'n•cessary to 
establish in regulation the responsibilities of students who 
qualify for· and accept the services of the EOPS program. This 
will eliminate th~ possibility of individual college EOPS 
programs developing their own criteria that may·beinconsistent 
with the Legislature's stated purposes regarding EOPS students. 

. . 
(a) This section requires students to apply for financial aid. 
student need for financial aid is one of the measurements used 
to determine whether or not a student is disadvantaged, and the 
use of the state and/or federal aid application will eliminate a 
duplication of effort. 

(b) This section adds an academic progress standard which is 
necessary in order to insure that students do not remain in the 
program for an unreasonable amount of time. Prior to these 
regulations, there were no re~ulations governing the length of 
time a student could remain in the program. Under Title 5 
regulations, there are no requirements for students to adhere to 
program rules and regulations other.than to make academic 
progress and academic progress is not defined. This section 
would give colleges the authority to define academic progress in 
relation to the completion of the community college program. 
This is necessary to insure that EOPS funds are expended for 
students who benefit from those funds by making progress toward 
an educational goal. Without this provision, newly qualified 

.·candidates would suffer •. (c) This section outlines the minimum 
. documentation that a· student must -have· in order to participate · 
in the program. This section would satisfy the need for student 
information and data collection, and it would insure that 
students adhere to an educational plari. The EOPS Mutual 
Responsibility Contract speci·fies the rights and obligations of 
all participating parties. Student'Educational Plans.insure 

'that contact will be made between students and EOPS staff, and 
·this contact will enqqurage students to fulfil.l the goals and 
objectives establish•d in the plan. The EOPS Mutual 
Resptinsibility Contract establishes the services offered t6 the 
EOPS student ·and insures that the student will be aware both of 
what the EOPS program offers the student and expects of him. 
The Student Educational Plan and the Mutual Responsibility 
Contract are necessary to insure that both the student and the 
EOPS staff are accountable for the student's progress. (d) This 
section allows students ample time to submit necessary'. 
documentation for the receipt of services. Thi~ is necessary 
because many financial aid offices require students to submit· 



income verification in the form of income tax returns, social A 
services statements, welfare statements, food stamp or other W 
material which takes time to gather and ~hich could inhibit the 
timely rendering of.service to EOPS students. The 
documentation required is necessary to insure that only 
qualified students are receiving the program's benefits. 

Section 56224 

This section is necessary to establish the criteria for EOPS 
students to be eligible for EOPS financial "aid• The EOPS 
program will provide some students with services and ·some with 
financial aid also. The eligibility criteria for those also 
receiving aid must be defined. 

Section 56226 

Under current regulations, anyone· who meets the income and unit 
requirement is eligible fo·r the EOPS program regardless ·of the 

•number of units they have completed ~r ~hether they follow the 
rules and regulations established by the program. This section 
establishes limitations on the length of time a student can 
9ontinue to receive the services of the EOPS program. The need 
for the limitation is based on audit findings which show that A 
some students with Bachelor of Arts degrees are in the program -
and that students with more than enough units to graduate or 
transfer remain on the program. Because the EOPS allocation 
does not increase automatically year after year, the. number of 
students in the program has continued to decrease at a time when 
more ·and more students have become eligible. There. are not 
sufficient· resources to continually fund students who could be 
taking advantage of opportunities available to them at the state 
college or unive.rsity systems. Students can transfer after 
receiving .as few as 60 transferable units, and they should be 
encouraged to do so. 

Section 56228 

This section is necessary· to allow students who·are rece"iving 
services to remain el.igible for services even though they may no 
longer ·qualify for: the program under the new regulations. EOPS 
programs· recruit and serve students continuously, and they 
cannot s~op using the current regulations until the new 
regulations are in place. This will also allow programs to 
continue to' operate prior to the effective date of this section 
and will maintain a continuity of services provided to students 
newly qualified under current regulations. 

Section 56230 
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This section is necessary to establish that there shall exist a 
base level of funding in all programs in the form of the EOPS 
Directot's salary. Further, it is the intent and in the best 
interest of the state and the.students in the program to have a 
full-time district paid dire~tor to provide the basis for a · 
strong program. This salary would be viewed as a district 
c·ontribution and evidences commitment. to the program by the 
conununity college district. 

Section 56232 

This section is necessary in order to conform to ECS 69648 (b) 
( 4 ) • 

The purpose 6f this section is to establish the existence of 
an outreach service com.ponent, an orientation component and a 
registration service. (a) The outreach and recruitm~nt 
component is necessary to implement the broad goals for the 
program stated in Education Code Section 69640 (a) the first of 
which is, "to increase the percentage of studerits enrolled in 
community colleges .who are affected by language, social, and. 
economic disadvantages, consistent with this article, etc.". (b) 
Orientation is necessary in order to familiarize students with 
procedures and regulations, services ~vailable and other 

.important information prior to enrollment. Many EOPS students 
need orientation that goes b~yond that.which is normally offered 
to community college students. The Board believes that students 
need to be aware of topics listed in this section in order to 
give them every opportunity t~· succeed in college. Without 
these services, EOPS students might be. overwhelmed by the volume 
of information they are expected to digest prior to commencement 
of classes. Section (c) allows the EOPS program staff to 
recommend classes for EOPS students, schedule them irito those 
classes, and then register them .. for the class~ Many of these 
classes may be specifically designed for the EOPS program, and 
th~ c61l~ge must pro~lde a ~ay to insure ~hat.EOPS student~ · · 
register for them. Title S, Section 58108, allows two groups of 
st.udents to receive priority registration: handicapped students 
and disadvantaged (ie. EOPS) students. This section is 
necessary to insure that EOPS students will benefit from this 

.provision. 

Section 56234 

This section is necessary in order to conform t6 ECS 69648 (b) 
(5). The purpose of this section is to establish an assessment 
service for EOPS students. Many colleges now assess students 
after they apply for admission or prior to registering for 
certain classes. ·This assessment is used to determine a 
studentts abilities and in some cases the probabi~ity of 
successfully completing the class. The assessment of EOPS 
students must be an activity which is over and above, or in 
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addition to, any assessment conducted by the college. It is thA 
Board's intent to include those types of assessments which have~ 
the greatest potential for predicting a student's success in 
college. The first requirement is to explain to EOPS students 
the results of the assessments and what they are going to be 
used for. Without this requirement, students may_notbenefit 
from the assessment or may even .decline assessment that could be 
beneficial.to them. The use of assessments is necessary to 
insure that EOPS students are pl•ced in appropriate classes. 

(a). These types of assessments are standard for determining 
ability, skill level, and understanding of the types of material 
studied in college. The r.esults are necessary to allow 
counselors to effectively set up realistic academic goals and 
objectives based on these results. They are also necessary to 
allow the counselor to identify problems within subject matter 
and focus on the individual needs of particular students. This 
type of standardized test can indicate that more discriminating 
testing may be required. 

(b) This type of assessment goes beyond the general test 
administered by the college or the program and is a more 
thorough analysis of the student's ability. A diagnostic test 
is necessary to identify analytical, perceptual, critical 
thinking, or other academic or physical deficiencies. 

(c). This type of assessment is necessary .to determine the ~ 
ability of the student to use study techniques, library 
materials, etc. and also point out deficiencies in areas such 
as reading and writing.' The primary purpose behind this type of 
assessment is to identify the student,.s ability to understand 
simple instruction. Students would normally be given this type 
of assessment in an orientation session and a counselor would 
ma'ke a determination, based on the counseling session, whether 
the student was having problems in any of the areas listed in 
this sec~ion. This type of faSsessment is necessaiy, because 
wi.thout it a studerit who had deficiencies in these areas could 
be placed in cla-sses where he would be unable to succeed. If 
deficiencies are discovered-, then the counselor can place the 
student in classes.where he/she can learn the fundamentals 
necessary to succeed in a ·community college. -
- ' 

(d) Because the program is for low-income, disadvantaged and 
non-traditional students, outside pressures and influences can 
and do hamper their progress. An assessment of their other 
needs, e.g., child care, financial aid, employment, l_iving 
arrangements, transportation, etc., can demoristrate that those 
other needs can be overwhelming, resulting in a student's 
inability to function optimally in college. The pr~gram staff 

_ will then be able to identify problem areas and assist students 
in resolving them.. This assessment is necessary to insure that 
EOPS students are able to focus their attention on their A 
educational· needs and not on outside factors. ~ 



(el Assessment instruments can be a vehicle of discrimination. 
IQ tests have been used to keep min6rity children out of college 
preparatory classes and even segregated in classes for the 
mentally retarded. Care must be taken to insure that assessment 
.instruments are free from bias if they are.to be effective and 
not violate the rights of students assessed. 

Section 56236 

This section is necessary in order to conform to ECS 69648 {b) 
(8), and ECS 69641.5 (a). The purpose of this ~ection is to 
establish a counseling and advisement service for EOPS eligible 
students. The Board of Governors has determined that·extensive 
counseling and advisement is necessary for the type of .student 
served by the program. It is necessary to closely monitor a 
student's progress. to insure that he/she is committed to the 
EOPS program. Academic and/ or personal problems have to be 
identified immediately, prior to their becoming. a·n obstacle to 
the student's academic progress. The best way to .achieve this 
goal is to see the student as often as possible through 
visita~ions with both proiessional counselors and ~eer advisors. 
(i) The Board determined that a minimum of thr~e. 
counseling/advisement sessions per term was necessary to insure 
the effectiveness of the counseling/advisement program. The 
number was arrived at because it assures that EOPS students will 
see a,counselor or have an advisement session at least once 
every six weeks and this will help the students to not fall 
behind and get discouraged. (b) An in-term contact session will 
provide EOPS counselors with ·information needed to determine 
student progress. If EOPS students fall behind, it may be 
impossible for them to function successfully. (c) Regular 
review and assessment· of EOPS student's progress is necessary to 
insure that the program is meeting its objectives. An exit 
contact session wi.11 provide a review of ·individual EOPS ,. 
stude'nts and will help prepare the students for the upcoming 

·term. 

Section 56238 · 

This sectiol) .is necessary in orde.r to .conform to ECS 69648 (b) 
(7). This section insures that there shall exist· a basic skills 
insttuction and tutoring service for .EOPS studenti. The need 
for thes~ types of services is basic to the EOPS program. Many 
of t.he students recruited by the EOPS program are high school 
drop outs, single parents, older, low-income and academically 
·unprepared students who need to develop the skills necessary to 
succeed in college. These students cannot succeed without 
basic skills instruction and tutorial services. ECS 69741.5 
{c), states that,"the EOPS Director at each comrnunity college 
will work with other community college staff to encourage all 
interested EOPS students to enroll in existing community college 
.classes designed. to develop skills necessary for successful 
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study at a. university, including but not limited to, ••• 11 • Most A 
colleges currently offer some. type of basic .skills instruction, W 
but the Board determined that basic skills instruction should be 
supplemented with a strong commitment to tutoring and this could. 
be accomplished by requiring EOPS programs to offer both in 
order to receive funding. 

Section·56240 

This section is necessary ·in order to confo~m to ECS 69648 {bl 
(9 and (11) and ECS 69640 (b), (c) and (d). This section 
requires a transfer and career employment service for EOPS 
students. Students receiving the services of the EOPS program 
are not transferring to four-year colleges in numbers· reflective 
of their repr~sentation in the general college population, and 
there are not.enough job placement services available on 
campuses to help them find employment. The Board has stated 
that when a student is about to achieve his/her.educational 
objective, either transfer to a four year college or employment, 
the EOPS program has an obligation to provide the services 
necessary to facilitate the transition. This section is 
necessary to remediate this problem and to insure that s·ervices 
are available to EOPS students to enable them to transfer to 
four year institutions oi:: to help them find employment. . . 

Section 56252 

It is the intent ·of EOPS financial aid to be used to meet a 
student's u·nmet need after receiving all other available aid or 
to be used to lower a students indebtedness by reducing a 
student's loans. In the past, financial aid and. EOPS programs 
have not considered the impac·t of .the types or amounts of awards 

· recei.v.ed by some of its lowest income students. Since the 
purpose of the EOPS program is to pr()vide over an_d above 
servibes to its eligible itud~nts, that concept should be 
applied to financial aid as well. The Board determined that 
this could be accomplished in two ways·.· (1) Award EOPS grants 
where practical to alleviate a loan burden, realizing that the 
students with the lowest incomes would have the most difficulty 
paying it back, and (2) require that EOPS funds be awarded only 
after other state and federal financial aid had been awarded. 
This section i~ n•cessary· to insure th~t EOPS students meet· the 
requirement of taking advantage of other fir;ianci.al resource~ and 
that they will not leave the EOPS program with an overwhelming 
indebtedness. This is necessary because it will incr•ase the 
number of students who can be served, and it will remove a major 
concern that students have about not being able to repay their 
debts. 

Section 56254 
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This section is necessary in order to establish limits on the 
amount of grants and work-study monies awarded to s.tudents in 
the EOPS program~ This provision is an augmented version of the 
current regulations~ Limits on EOPS grants and work-study 
awards are necessary because the amount of money allocated for 
the program is insufficient to offer larger amounts, ·(even 
though students may have need for more), without cutting back on 
other services. The limits established in this regulation do .not 
prevent the student from receiving additional grant-or work­
study funds from other sources·, either in addition to· the EOPS 
work-study amount, or in·conjunction with it. 

Section (a). The grant amount ($900) is higher for the year by 
$50.00 over curr•nt regulations.· Grants hav~ always been an 
integral service provided by the EOPS program because the 
program serves low-income students~ The fact that students must 
file for financial aid and meet income criteria does not insure 
that there will be enough financial aid available to meet their 
needs while attending college. For this reason, EOPS. needs to 
insure that its students are fully awarded prior to the receipt 
of EOPS financial assistance. EOPS awards in excess of $900 
would limit the number of qualified students who could be 
served. · 

Section {b). This section places a limit on the amount of work­
study aid an EOPS student can earn through EOPS and establishes 
that· EOPS students can earn up to $1800 in EOPS funds per 
academic year. work~study awards in excess of $1800 would limit 
the number of EOPS qualified students who could be served. In 
order to achieve its stated goal of increasirig the number and 
percentage of EOPS students who are .successfully placed into 
career employment, the regulations allow colleges to develop 
contracts with private industry for EO~S students. 

In its decision of disapproval, OAL stated that.this section was 
unclear as it did not sufficiently· identify the. requirements 
which it would impose upon EOPS workstudy programs. To .. 
alleviate this concern, reference to federal and state workstudy 
program requirements was omitted. 

Section {c). Because EOPS funds are limited, it is necessary to 
place a cap on the funds awarded individual students. By 
limiting awards to $1800 per academic year, EOPS will be able to 
serve a larger population of' qualified students than would be 
possible if no limits on awards to individuals wer~ established. 

Section (d). The ~urpose of this section is to insure that a 
student who is eligible for, and receives, an EOPS grant does 
not receive the entire amount at one time. The need for this 
regulation is based on past experiences with students who have 
received most or all of their EOPS awards· and then left college. 
This regulation is necessary-to insure that funds are only 
awarded to EOPS students who stay i.n college. 



Section 56256 

This section is necessary in order to establish procedures to be 
used by financial aid offices fo~ the awarding of EOPS funds. 

Section (a} This section identifies the EOPS off ice as 
responsible for awarding EOPS funds~ · These regulations tequire 
students to fulfill agreements and follow certain procedures 
before they can receive EOPS financial aid. In the past, EOPS 
students had to ap~ly for financial aid first in order to have 
their eligibility determined. If financial aid determined that 
they were eligible ·for EOPS, they may have automatically 
received the award without having a commitment to the EOPS 
program or any of· its associated services or rules and 
regulations. This section is necessary to give EOPS programs 
control over the procedures used to award EOPS funds. 

Section (b} (1). This section is necessary to -insure that EOPS 
awards are based on need and eligibility and not on dependent or 
independent status. It is necessary to insure .that the needs of 
dependent students are given equal weight in relation to the 
needs of independent students. 

Section (b) (2). The rationale f9r this regulation is 
essentially the same as above except additional c"riteria is a 
added. Using lowest family or personal income in that·order, ,., 
gives dependent students an advantage in the awarding of EOPS 
financial aid. Under current financial aid procedures, a 
student's need is calculated ba~~d on the resources he/she can 
provide toward the cost of his/her education. The independent 
student would receive first consideration for aid, because it is 
easier for him/her to establish need. This section would insure 
that dependent and independent students are treated equally. 

Sect.ion (c) • . Thi.s regulation would allow .the EOPS office to 
authorize additional grant funding, not to exceed the grant · 
limit, in lieu of work-study, on a case by case basis. Many 
EOPS"students need additional tutoring, counseling, or 
instruction in basic skills, and this regulation would give EOPS 
offic~s the flexibility to help students with multiple needs. 
This process would be· beneficial to counselors and adv"isors who 
di"scover that a student has an academic or personal problem that 
needs attention and who cannot participate in work s~udy until 
their problems are resolved, This section is necessary to 
insure that all EOPS students hav~ an opportunity to succeed in 
college. 

section 56258. 

This "section is necessary in order t.o regulate the use of A 
existing and future emergency loan services operated.by EOPS ,_., 
programs. The Board decided to put.into regulation the attached 
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legal opinion (OPR 79-58 Tom Nussbaum) of our staff counsel 
regarding the district treatment of loan funds. The Board 
determined· that the best use of a loan fund wo·uld be for 
emerge.ncy purposes only. This would mean immediate pay back, 

. small amounts, easier accountability, and less cost overall. 

Section (a). This section is necessary to keep loan amounts 
small and manageabl~. This type of provision is particularly 
helpful to low-income students who may, need cash for emergency 
situations. The loan can be paid back either directly by the 
st~dent or through the receipt of other student aid. This 
section is necessary because it gives the EOPS programs the 
ability to help students in an emergency situation. Without 
these emergency funds, a student'.s financial situation might 
degenerate to the point where he. was forced to withdraw from 
college. Three hundred dollars is normally enough money to 
enable a student to overcome a financial emergency. The $300 
limitation is necessary to insure that the fund is not depleted 
and that there will be funds available to students .in emergency 
situations. Because the loan must be repald in the year it is 
received, the student does not carry a loan burden into the next 
academic year, and this will prevent the student from starting 
school with an additional financial burderi. 

Section. (b). A separate accocint established by the district for 
a loan program is necessary to assure accountability. Because 
this program would allow the district loan fund account to be 
carried over, it is necessary to insure that any interest or 
collected loans remain part .of the EOPS loan· fund and not become 
part of the district's general revenue. This is necessary to 
insure it insures that carry-over funds will be made available 
to qualified students in the next school year. 

Section (~).The Board felt that is was neces~ary to establish a 
limit on the amount of money accumulated in the loan fund. When 
a district reached the maximum funding allowable under.the 
sta·:tute, it. would be. required ·to return all excess funds to the 
state. The Board also specified that any money remaining in the 
loan .program at the termination of the program would' return to 
the state. This section is necessary because EOPS funding is 
limited, and it should be spent in areas where the greatest n~ed 

. is d.emonstrated. Any excess funds -could be- used to serve 
qualified students in other community colleges. 

section 56260 

This section states that'EOPS must be provided by certificated 
personnel pursuant to Education Code Section 69648.7. This 
section is necessary to establish the line of command for 
personnel who work in or are funded by. the EOPS program. 
Individual EOPS program plans submitted to the Chancellor's 
Office reflect a specific number of employees per program. On-
s ite program reviews have.indicated that EOPS Directors may not, 



in fact, have direct control or au.thority over staff funded by a 
the program. · This section is necessary to insure that college W' 
employees funded by the EOPS program are accountable to the EOPS 
Directors. EOPS Directors need to have authority over employees 
funded by the EOPS program to insure that EOPS funds are 
properly spent and that.required services are being provided. 

In its decision of disapprbval, dated May 1, 1987, the Office of 
Administrative Law (OAL) determined that this section was vague 
because the nature of the information required was ncrt 
identified. The regulation has been amended to clearly set 
forth the information required. The information required is the 
identity of the students served as well as the level and type of 
programs and services the students received.· 

Section 56262 

This section is necessary in order to adher.e to intent language 
for Extended Opportunity Program and Services Directors. That 
language states that EOPS must be provided by certificated 
personnel who possess appropriate training requirements pursuant 
to ECS 69648.7. Beca~se it was the stated intent of the 
Legislature to grandfather in EOPS Directors who had been 
employed in the EOPS program if they did not otherwise qualify 
for the appropriate credenti~l, it was necessary to develop 
requirements for Directors hired after th'e effective date of the A 
Education Code Section 69648.7. W' 
The Board determined that credentials and training requirements 
should only apply to the professionals who directed the 
programs, and counselors who have direct responsibility for 
student educational plans, counseling, assessment and other 
responsibil.i ties which require the. judgment of a professional. 
In order.to supervise the staff working in the EOPS program, it 
was necessary to require that -the EOPS Director possess a _ · 
Community College Supervit?or credential• This is necessary to. 
insure that.the individual has the required training to be 
effective in that position. · In adopting part .(b) of this 
regulation, the Board wanted to make sure that individuals 
selected for the Director's position had recent experience in 
dealing with the needs and problems of students who meet the 
.EQPS eligibility criteria. A wide-variety of professions were 
included to allow the greatest exposure of talent to be 
available to colleges when selecting an EOPS Director~ including 
EOPS instructor.a, counselors, and other employees of college 
with comparable experience. The criteria for selection of EOPS 
Directors was designed to insure that potential Directors were 
sensitive to the problems of the students in the program. (b) 
Current experience iri the designated areas is neces~ary ~o 
insure that Directors are aware of the problems facing either 
minorities and/or persons handicapped by language, ~6cial, or 
economic disadvantages •. (c) Is. necessary to insure that A 
Directors will have some formal classroom training in dealing W' 
with groups from which a large percentage ~f EOPS .students. are 
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drawn. 

Section 56264 

This section is necessary in order to insure that EOPS ser~ices 
are provided by certificated personnel who possess appropriate 
training pursuant to ECS 69648.7. The Board determined that 
credentials and training requirements should apply.to those 
professional counselors who have direct responsibility for 
student educational plans, counseling, assessment and .other 
responsibilities. In addition to possessing a Counseling 
Credential which authorizes providing general student 
counseling, the Board de.termined that Counselors who were hired 
to work in the EOPS program should be sens i t.i ve to. the needs of 
the population being served •. The Board believes that work­
related experience and course work in areas dealing 
predominantly with ethnic minorities or persons handicapped by 
language, social or economic disadvantages would at least insure 

·that Counselors working in EOPS have formal training to promote 
a better understanding of the needs of the individuals. served by 
EOPS. These qualifications were necessary to insure that EOPS 
counselors would be prepared to effectively deal with the myriad 
of problems coinmon to students who come from a disadvantaged 
background, 

The Board understands that unless there is an attempt to hire 
individuals who are sensitive and understand the rieeds of EOPS 
students, the possibility of student failurelis much greater. 
(b) (1-3) were determined to be the minimum qualifications for 
course work and experience. A combination of· course work and 
experierice is necessary to insure that EOPS CQunsel6rs are 
equipped to meet the needs of EOPS students. The.focus of the 
course work in areas dealing predominantly with ethnic 
minorities and persons handicapped by lang-uage, social or 
economic disadvantage is n•cessary because ~any EPPS students 
fall within these categories, and knowledge of their problems is 
essential in providing counseling. 

Section 56270 

This section is necessary to provide flexibility to local EOPS 
programs and. to insure accountability in those programs. As 
each of the 106 community colleges serve a different and· unique 
community, EOPS programs will vary significantly. Thus, 
colleges must be given flexibility to meet the unique needs of 
the community they serve. The Chancellor must insure the 
programs are effectively using state funds. The use of the plan 
meets both needs. 

Section 56272 

This section is necessary to establish the minimum elements 
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required in the EOPS program plan by the Chancellor's Office fo·A 
the approval of the EOPS program, services and expenditures. 1111111' 
Education Code.Section 69652 authorizes the Board to adopt rules 
and regulations related to the form and content of applications 
and procedures for review, evaluation, and approval thereof. 

(a) · This section is necessary to require a community college 
district to identify the goals it is at_tempting to· meet in its 
EOPS program. Only when goals are identified, can progress · 
toward those goals be effectively made. 

(b) Districts need to develop short-term , (year to year) 
objectives on how they will achieve the long term goals 
contained in ECS 69640. A review of these objectives by the 
Chancellor's Office is necessary to insure that individual 
districts are functioning within the parameters established in 
ECS 69640. This-is necessary in order to insure continuity 
within the EOPS program. 

(c) Because objectives require specific activities and 
functions to carry them out, it is necessary to identify what 
services are going to be provided, how financial assistance is 

·going to be awarded, and how the EOPS staff will be provided 
with adequate training to meet the students needs. The 
colleges, through the program plan, must provide, the 
Chancellor's Office with a document which can be used to verify A 
the services or activities and functions. to be performed. -This 1111111' 
section is necessary because it will provide information to the 
Chancellor's Office that can be used to make an evaluation of 
the EOPS program. 

(d) Inclusion of an operating budget is needed to determine 
that state funds are well spent in meeting the program goals and 
objectives. The program plan is essentially an application for 
state funds. The budget is necessary-to reveal how state funds 
will be spent by the district._ 

{e) Requiring an accounting of the numbe·r of students served by 
the program is based on the need for data, the allocation of 
funds and a legislative requirement 69655 (b). This section 
merely ·states the method used for reporting this element, {i.e., 
the project plan) 

(fl Sections 69648 (d) · and (e) authorizes the Chancellor and 
requires the ·districts· to establish procedures and submit for 
review and evaluation respectively, program information in 
conjunction with the Chancell~r's authority. ·This sub-sectio~ 
is necessary in order to set in regulation a method of reporting 
information for the purpose of evaluatin~ the results achieved 
in the prior year of funding. This, inter~, will.enable the 
Chancellor's Office to determine the effectiveness of the 
program. 
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Section 56274 

This section is necessary to insure that colleges are given 
sufficient time to prepare those plans and to insure that 
colleges submit program plans to the Chancellor's Office in time 
for their ieview. 

Section 56276 

Again, this section is necessary to insure the effective use of 
state.funds. 

Section 56278 

This section is.included pursuant to ECS 69648 (d) and (e)i 
which authorizes the Chancellor to evaluate programs and 
services. This section is necessary to authorize the Chancellor 
to develop procedures for the review of programs. The 
Chancellor has determined that annual evaluation in the form of 
on-site operational reviews, audits,and/or measurements of 
student success are the best means of gathering evaluation data, 
reporting data, evaluating the program and expenditures and.of 
meeting the legislative mandates of Education Code sections · 
69640, 69648, 69652 and 69655, all of which meet the· 
requirements of the Chancellor. to evaluate the program. An 
annual review conducted by the Chancellor's Office ~ill insure 

. that EOPS programs are being effectively run. 

Section 562BO. 

This section is necessary in order to establish an equitable 
pri.ority .system within each program based on .the population of 
the community being served by the college. 

Section 56290. 

This article is necessary in order to insur.e that· colleges set 
up income and expenditure accounts for the EOPS program in a 
uniform manner and in accordance with requirements for communi.ty 
college accounting generally •.. Subchapter 3 of these 
regulations describes the financial and budget requirements of 
the EOPS program. These provisions necessitate specific 
requirements for accounting for EOPS fui:ids. The following 
materials describe these Budget and Accounting requirements for 
EOPS and the object code classification system which: should be 
utilized in· recording exp~nditures chirged against this account; 

Section 84030 of the California Education Code requires that: 
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The accounting system including the reform fund structure 
used to record the financial affairs of any conununity .1llmll 
college district shall be in accordance with the . ·~ 
definitions, instructions, and procedures published in the 
California Community Colleges Budget and Accounting Manual 
as approved by the Board of Governors and furnished by the 
Board of Governors. No accounting manual so approved shall 
expressly or by implication affect the content of any 
educational program or objective, except as otherwise 
specifically provided for by this code. The Legislature 
hereby finds that such content shall be best determined by 
those involved in the administration of educational 
programs, including community college district governing 
boards, local administrators, instructors, •tudents, and 
parents. 

These provisions are reaffirmed in the current Title 5 
provisions (Section 56281) adopted for EOPS. Expenses incurred 
by the EOPS program are required to be r.ecorded ·and accounted 
for on the basis of the object of the expenditure. A 
classification system for reporting a variety of object expenses 
~s described in Section A, pages 111-01 - 111-10 of the Budget 
and Accounting Manual. Compliance with this section will insure 
that colleges tia~e uniform accounting procedures for funding and 
expenditures, this is necessary· .to assist the Chancellor's 
Office· in evaluating EOPS programs. 

Section 56292 

This section is necessary in order to allow the Chancellor to 
make necessary adjustments to allocations for the purposes 
stated. Without the ability to adjust allocations, allocations 
could not be made in advance and would have to be limited to 
reimbursement .for expenditures previously inc·urred. 

Section 56293 

This section is necessary to define the term supplement as being 
over, above, and in addition to regular expenditures for 
education programs· and services or the college. This section 
defines the terms and conditions of funding which shall be 
applied to these programs and services by the Chancellor's 
Office. The concept is called direct excess cost, which means 
that if a college offers services to all students, then the 
extended opportunity program cannot be charged for those 
services unless the student in the extended opportunity program 
has received the same service.for an extended period of time,~ 
inwhich case, the program can be charged only for the amount of 
time in excess of that. provided to all students. If the.service 
is unique for students in the program, then the entire co~t of .1llmll 
the service may be charged to the program. These regulations ~ 
are necessary to establish a base level of district 
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contribution. These regulations are necessary to establish the 
district's contribution, the Extended Opportunity Programs and 
services Director salary, at a minimum level. 

In its decision of disap~roval, OAL stated that this regulation 
was not clear because it used a term, "EOPS supplemental costs," 
which was not defined and which has no.clearly understood 

·meaning. The regulation was amended to state requir.ements 
rather than to define terms. 

section 56294 

This sectic;>n is necessary to complement Section 56293 and the 
concept of,"over, above and addition to" with regard to the 
expendi tui: .. e of funds. 

In its decision of disapproval, DAL stated that this regulation 
was not clear. OAL stated that the regulation should not define 
terms and impose requirements simultaneously. The regulation 
has been amended to clearly state a requirement and to delete 
any perceived inconsistency with the previous section by stating 
the requirements of this regulation with specific reference to 
the prior regulation. · 

Section 56295 

This section is necessary to establish the use of and 
limitations placed on the expenditure of EOPS discretionary 
funds. Discretionary expenditures are authorized if they amount 
to 10% of discretionary or $50,000.00, whichever is less. The 
Board determined that EOPS programs do not need to spend more of 
their allocation on discretionary items than the amounts ··listed 
above. EOPS program.s have a. limitation on the amount of funds 
available, and the Board determined that services to students 
are more important than expenditures for discretionary items. 
These discretiona·ry items include but are not limited to: the 
purchase of new equipment, equipment exchange or replacement, 
rental or lease purchase of equipment, equipment maintenance, 
instructional supplies~ media supplies, office suppliesi 
textbooks, other. books, rental, ,and lease of space, staff travel 
and conference expenses, student travel and conference expenses, 
contract services, consultants, cultural a~areness and cultur~l 
enrichment activities,.recruitment mileage, and other items 
submitted to and approved by the Chancellor's Office. The · 
purpose of EOPS is to provide financial assistance to eligible 

·students and other costs associated with running the pr.ogram, 
e.g., overhead co~ts should be kept to a minimum. 10%. or · 
$50,000 is adequate funding to meet the indirect costs of the 
program·. Computer hardware and/or software can bE! purchased 
more effectively by a centralized service. Centralized 
purchasing also insures that the hardware and/or software will 
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be.computer compatible. 

Section 56296 

This section is necessary in order to establish the expenditures 
of EOPS funds that are not allowed. The Board det~rmined that 
this regulation was necessary in order to insure that districts 
which accepted EOPS funds did not use them to supplant the 
district obligation to provide similar services to its EOPS 
program. . These include the funding and services that the 
district provides to all other programs. ECS 69641 states that 
participation in an EOPS program shall not preclude 
participation in any other program offered by the community 
college. The Board felt that this should apply equally to the 
EOPS program and that EOPS programs should rece1ve the same 
college services that other programs receive. 

Sub-section (a). This section is necessary because ~revious 
audits, program reviews, and program plans have shown that 
colleges have attempted to charge against the EOPS program 
positions listed in this section. In addition, there have been 
attempts to charge costs associated with college presidents, 
telephone operators, district accdunting personnel, and all 
levels of deans to EOPS funds. 

Sub-section (b). These items are necessary because they cannot A 
be easily monitored or prorated. Many programs are housed in . W 
buildings where attempts to isolate specific cost for services 
would be difficult, if not impossible, to calculate. These are 
costs that the Board has determined are part of the normal cost 
of doing business and would not be decreased if the EOPS 
programs were not located in the building, and therefore should 
not be charged to the EOPS program. ·The two sub-sections above 
are considered to be standard operating costs and EOPS funds 

. should not be used to fund them. . 

Sub-section (c). This section will in•ure th~t EOPS funds are 
not used to.pay for either political contributions or dues in 
any association which may be used to gain political favor or 
lobby the state for additional funding. The Board views this as 
a conflict of interest and not ·an appropriate use Of EOPS funds. 

Sub-section (d). Most EOPS programs have bee~ in operation for 
15 years or longer and have all of th~ ne6essary off ice 
furniture they need. Districts supply this equipment, and the 
Board has determined that this should be a district 
responsibility;. This is an exampl'e of the manner in wh~ch 
expenditures for discretionary items can be l~mited, while 
maximizing expenditures for progr_ams and services. 

Sub-.section (e). The Board determined ·this section was A 
necessary to insure that EOPS funds were not used t<? remodel 0.9 
renovate office space because the change would .benefit the 
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college more than the program. This would also prevent the 
proration of cost of a general renovation or remodeling which 
the college decided to undertake. Vehicles were added because a· 
number of colleges have requested the use of EOPS funds to 
purchase v~bicles. It has been·the policy of the Chancellor's 
Office to deny colleges the ~se of EOPS funds foi this purpose 
because of the costs associated with.vehicl~s such as purchase 

. price, maintenance, and insurance.· Due to the number of 
requests fcir vehicle. purchas~s received in the pasti the Board 
saw the need to specifically prohibit this type of purchase. 

Sub~section (f). This section was included because previous 
audits and program reviews have shown that colleges have 
attempted to, and actually have, charged travel cost against the 
EOPS program for the travel of district employees who are not 
EOPS staff members or students. The majority of the findings 
involve travel cost for Deans and financial aid personnel. The 
Board felt this regulation was necessary in order to prevent 
this from happening. The Board recognized that circumstances 
arise that d~ not fit the norm~ Circumstances that require a 
waiver in order for the EOPS_program to function more 
efficiently, or to take advantage of an opportunity which could 
prove ·to be beneficial to the program. Under. circumstances 
where a waiver would be beneficial to the program, as determined 
by the staff, of the Chancellor's Office, waivers for sub-section 
(d), -(e) or (f) may be requested. 

Section 56297 

This section is necessart in .order to establish in regulation 
the use of set aside funds which are authorized in the . 
Governor's budget annually. This regulation is an expansion of 
a prior regulation which specified the use of these funds. This 
section allows for the use of these funds as an incentive for 
colleges which meet _stated. goals_ iind objectives as they relate 
to student achievement of educational goals and objectives. 

In its decision of disapproval, OAi stated that this regulation 
was unclear, because it did not provide criteria and procedures 
for selection and approval of special projects and so did not 
clearly establish a special projec.ts program. · The regulation 
has been amended to delete the provision for later-adopted 
criteria and procedures and instead requires the advisory 
committee to recommend special projects to the Chancellor for 
funding. The advisory committee can then exercise their 
discretion to recommend projects on a case-by-case basis. 

Section 56298 

This section is necessary in order to insure that colleges 
maintain a financial aid tevel which insures that EOPS funding 
will provide grants to qualified students. This section would 
permit programs to reduce the grant amount to fund priority_ 
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services or.to correct a problem with the allocation caused by e 
adjustments to the funding level. The percentage of EOPS funds 
going into grants has dropped dramatically over the past 10 
years from a high of 61% of the allocated amount to 27% for 
1986/87.· Waivers are necessary because the restricted funding 
does not allow the flexibility that programs need in order to 
allocate funds in areas where they will accomplish the most 
good. ~he Chancellor's staff needed the same kind of 
flexibility in allowing reductions as identified. in (a) - (c) 
below. It is necessary to maintain expenditure levels in order 
t~ serve the ever-increasing number of qualified students. 

Sub-section (a). The book service is included as redirection of 
EOPS financial aid funds. Instead of being awarded their 
portion of direct aid as grants or work-study, the student would 
receive books. As a service, books-could be provided to 
students before they qualified for financial aid. Although the 
financial aid available to EOPS students in a participating 
program could be reduced to establish this service, it would be 
returned to them in the form of a service which all EOPS 
students could take advantage of. This section is necessary 
because it addresses one of the major problems students have, 
the inability to purchase textbooks prior to receiving aid. If 
students are unable to purchase books prior to the commencement 
of class, their ability to compete will be severely limited. 

Sub-section (b). This section is necessary in order to allow ~ 
colleges to reduce their minimum financial aid obligation when ~ 
funds are returned which were alloc·ated during the same fiscal 
year~ or a r~turn of funds based on an audit. Both of these 
circumstances would be adequate justification for reducing the 
amount of funds available for financial aid, and this would 
allow more students to participate in the EOPS program. 

Sub-section (c}. This section is necessary to allow those 
co11egei.which.have large sums of moneY in financia1 aid the 
ability·to redirect some of those funds when appropriate to 
provide a wider. range of services to EOPS students. Arti_cle 3 
outlines the program services components and establishes for the 
college those services which may be funded by reducing financial 
assistance to .students for the purpose of provid.ing more 
service.a. 
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·. 

FINAL STATEMENT OF REASONS 

Background 

In 1975, Extended Opportunity Programs and Services in th: California Commu~ity 
Colleges was created to extend the opportunity for community co 11 ege educ at ion 
to all who may profit therefrom regardless of economic, social and educational 
status. Local community college districts were encouraged to identify and 

"establish programs for students affected by language, social and economic 
handicaps. EducatiOn Code Section 69640 et seq. Chapter 1178 of the statutes 
of 1984 substantially amended the earlier legislation to require greater 
specificity and accountability in the Board of Governors' implementing 
regulations. Specifically, the Board of Governors was directed to adopt 
regulations: 

Chapter 1178 of the Statutes of 1984 requires the Board of Governors to adopt 
rules and regulations which establish the following: 

1. establishing the goals of the Extended Opportunity Program and Services 
(Education Code Section 69640). . . 

2. requiring that the program supplement the regular educational programs of 
conmunity colleges to encourage the enrollment of students handicapped by 
language, social, and economic disadvantages, and to facilitate the 
successful completion of their educational goals and objectives; (ECS 
69641); 

3. establishing develop minimum standards for Extended Opportunity Program and 
Services (ECS 69648); · 

4. establishing procedures for the review and evaluation of the district's 
.Extended Opportunity Program and Services program (ECS 69648); 

5. requiring that in order to be eligible for state funding, each district 
would meet the standards, unless waived by the Chancellor; 

6 •. prohibiting the district from using state EOPS funds for the operation and 
administration of the program to supplant district resources, programs, or 
services provided under its EOPS (ECS 69651); 

The Board of Governors' proposed regulations to comply with this statute on May 
.23, 1986, after extensive consultation with those in the community colleges who 
would be affected by the regulations. The statutory Advisory Committee on 
Extended Opportunity Programs and Services ·held informal hearings throughout 
the state and state staff received comments from many persons and organizations 
from the community colleges prior to noticing the proposed regulations. Thus, 
the proposed regulations, while st.ill controversial, reflected tt:ie . . 
consideration of much public comnent. 

The Regulations 

Arti.cle 1 General Provisions and Requirements 

Section 56200 

This section is necessary for the purpose of defining the scope of this 
chapter. All provisions of the Education Code Sections 69640-69657 and Title 
5 of the California Administrative Code Sections 56200-56298 regulate the EOPS 
program o.nly. These provisions do apply to other college programs or services. 
The statement is needed to insure that these regulations are not applied in 
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FINAL STATEMENT OF REASONS 

Background 

In 1975 Extended Opportunity Programs and Services in the California Community 
College; was created to extend the opportunity for c~nmunity college education 
to all who may profit therefrom regardless of economic~ social and educational 
status. Local conmunity college districts were encouraged to identify and . 
establish programs for students affected by language. social and economic 
handicaps. Education Code Section 69640 et seq. Chapter 1178. of the statutes 
of 1984 substantially amended the earlier legislation to require greater 
specificity and accountability in the Board of Governors' implementing 
regulations. Specifically, the Board of Governors was directed to adopt 
regulations: 

Chapter 1178 of the Statutes of 1984 requires the Board of Governors to adopt 
rules and reg.ulations which establish the following: 

1. establishing the goals of the Extended Opportunity Program and Services 
(Education Code Section 69640). . · 

2. requiring that the program supplement the regular educational programs of 
conmunity colleges to encourage the enrollment of students handicapped by 
language, social. and economic disadvantages. and to·facilitate the 
successful completion of their educational goals and objectives; (ECS 
69641); . 

3. establishing develop minimum standards for Extended Opportunity Program and 
Services (ECS 69648); · 

4. establishing procedures for the review and evaluation of the district's 
Extended Opportunity Program and Services program (ECS 69648);. . 

5. requiring that in order to be eligible for state funding, each district 
would meet the standards. unless waived by the Chancellor; 

6. prohibiting the district from using state EOPS funds for the operation and 
administration .of the program to supplant district resources. programs. or 
services provided under its EOPS (ECS 69651); · 

The Board of Governors' proposed reguiations to comply with this statute ·an·May 
23. 1986, after extensive consultation with those in the conmunity colleges who 
would be affected by the regulations. The statutory Advisory Conmittee on 
Extended Opportun.ity Programs and Services held informal hearings throughout 
the state and state staff received conments fr.om many persons and organizations 
from the community colleges prior to noticing the proposed regulations. Thus. 
the proposed regulations. while still .controversial, reflected the 
consideration of much pub lie conment. · 

The Regulations 

Article 1 General Provisions and Requirements 

Section 56200 

This section is necessary for the purpose of defining the scope of this 
chapter. All provisions of the Education Code Sections 69640-69657 and Title 
5 of the California Administrative Code Sections 56200:..56298 regulate the EOPS 
program only, These provisions do apply to other .college programs or services. 
The statement hi needed to insure that these regulations ar·e not app l; ed in 
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confusion or error to other programs. 

Section 56201 

The section is necessary to authorize the Chancellor to waive particular 
requirement of the EOPS program in confonnance with Education Section 69649 
where those requirements would be detrimental to a college or program. 
Conunenters asked.that automatic waivers be granted for all small colleges. 
~is request_ was denied as waivers should only be granted in unusual 1 

circumstances and thus requires a case by case analysis to protect the 
viability of the EOPS program. · 

Section 56202 

This section is necessary to define a term used in the regulations. This 
definition is consistent throughout the cormnunity colleges and throughout 

. conmunity college programs for a student to be considered full time, It is 
used as a criteria for eligibility for this program as it is for other state 
and federal programs which require full time enrollment. The regulation allows 
a student enrolled in equivalent instructional programs to be considered to be 
full time even though the student does not carry 12 credit units inthose ·cases 
where the college recognizes the course work to be equivalent to 12 credit 
units. This is necessary for student enrolled in noncredit courses or certain 
vocatinal programs which do not enroll a student in 12 units at a given time 
although the student is full time. For a student enrolled in a summer program. 
the Chancellor's Office will accept the college's definition of f~ll time 
enrollment for the purpose of program eligibility. This is necessary as summer 
sessions are of varying lengt~s and offer varying audit as a full load. 

Section.56204 

The purpose of this section is to define for the colleges the required services· 
and documentation necessary to count a student as being served. The definition 
is needed because "served student" h an ·element in the allocation formula • 

. Sect ion 56206 

This section fs necessary to insure that the Chancellor receives data necessary 
to evaluate the EOPS. program and 'to make program allocations. 

Section 56208 

This regulation is necessary to insure that community college districts . 
receive advice on program direction and need for services from a broad based 
group which has education and community support. 

Section 56210 

Education Code Section 69651 establishes a restriciton on the use of funds 
appropriated for Extended Opportunity Programs and Services and further states 
that these. funds cannot supplant district resources. This regulation is 
necessary to define supplantion and to identify the base year for purposes of 
establishing the required level of district resources. The Chancellor · 
may waive this requirement for districts which experience EOPS program .t1111. 
decline to avoid undue hardship to those districts. W 
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Article 2. Student E·ligibility and Responsibility 

Sect ion 56220 

This section is necessary to set the eligibility requirements for students who 
.participate in the EOPS program. Edu cat ion Code .Sect ion 69640 e~tab 1 i shes · 
legislative intent and goals fdr the EOPS program. Part {a) .of that section . 
states th.at the first goal of the program is; "To increase the number a.nd 
percentage of stud.ents enrolled in conmunity colleges who are affected by 
language, social ~nd matriculation policies." · · 

Uniform eligibility requirements set in regulation are necessary to insure that 
this goal is met and that this program most effectively serve students with 
language, economic or social disadvantages. · Without a uniform definition of 
eligibility limiting the pool of eligible students the resources of the program 
would hot be well spent. However, the section was modified to allow some · 
flexibil 1ty to EOPS .directors in determining which students are educationally 
disadvantaged •. This was determined to be necessary because of the breadth of 
disadvantage found in community college students~ 

Section 56222 

This section is necessary in order to establish in regulation the. 
responsibilities of students who qualify for and accept the services of the 
EOPS program and 'insure that the funds are expended by students who will 
benefit. This will eliminate inconsistent criteria being applied in different 
districts. The regulations require students to apply for financial aid to 
insure that where other funds are available, they are used to support these 
students. Again, this is necessary to insure that maximum benefits are 
received from these funds. 

Section 56224 

This section is necessary to establish the criteria for EOPS students to be 
eligible for EOPS financial aid. The EOPS program will provide some students 
with services and some with financial aid also. The eligibility criteria for 

·those also receiving aid must be defined. 

Section 56226 

This section is necessary fo establish limitations on the length of time and 
the conditions for a student to be in the program where none have heretofore 
existed.· This is necessary to insure that· EOPS ·funds are spent for students 
who will most benefit from those funds. This section also complements sections 
56220 and 56222. · · 

Sect ion 56228 

This section is necessary to protect both the program and students recruited 
prior to the effective date of this section from being out of compliance with 
these regulations for a period of one year. 

Article 3 Program Standards 

This article identifies the standards for services that each program shall· 
provide. The intent is t.o standardize program staffing and services on a 
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·statewide basis. Each of the next six sections _iden.tify program standards that 
each state funded program must adhere to in order to receive state funding. 

Section 56230 

This section is nece.ssary to establish that there shall exist a base level of 
funding in all programs in the form of the EOPS Director's salary. Further, it 
is the intent and in the best interst of the stae and the students in the 
program to have a full-time district p'aid director to provide the basis for a 

-strong program~- This salary would be viewed as a district contribution and 
evidences commitment to the program by the community college district. 

Section 56232 

This section is necessary in order to conform to ECS 69648 (b) (4) and to 
insure that EOPS programs serve as many eligible students as possible and 
assist their success in college. It is not.enough for.the EOPS program to 
assist disadvantaged students who have been able to enroll in college to be 
successful the program must reach out· to those who otherwise would not enroll. 

Sect ion 56234 

The purpose of t.his section is to insure that there shall exist an assessment 
service. that carries out the provisions of the Education Code Section 69648 (b) 
(5). In order to insure that students who are capable of benefitting from the 

-program do benefit from the program, the college must assess both the 
students' abilities and needs for support services. 

Section 56236 

This provision of ~ffective counseling is necessary to maximize the success of 
disadvantaged students in college. The counseling must include planning a 
student's program, assistance as the student is engaged in his/her program and 
evaluation of the program for planning a new program.· Thus, three contact 
sessions per term are required. 

Section 56238 

This section is necessary to maximize the success of disadvantaged students in 
college~ It would be an abuse of the program to admit students who lack basic 
skills or require. tutoring and then fail to provide these services. 

·Section 56240_ 

This section is necessary to maximize the educational opportunities of EOPS 
eligible students. These students must be helped not only to obtain a 
comnunity college education, but to transfer successfully to four year 

- institutions or to find career employment. 

Article 4 EOPS Financial Aid Standards 

This is necessary to define the purpose of EOPS financial aid,the limitations 
on the award amounts, procedures for awarding and criteria for.making loans. 

Section 56252 
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This section is necessary to insure that EOPS financia1 aid be used to meet a 
student's unmet need after rece.iving all other avai1ab1 e aid or to lower a 
student's indebtedness by reducing a student'~·1oan ·amount. This wi11 insure 
that the funds are not used where other grant funds are available. Decreasing 
indebtedness is necessary to encourage these students in their education. 

Section 56254 

This section is necessary to insure the· equitable distr.ibution of these funds 
by placing a limitation on the amount of financial aid funds a student may 
receive through grants or earn through workstudy. 

Section 56256 

This section is necessary in order to set priorities for awarding.limited 
funds. 
Section 56258 

This section is necessary to al1ow EOPS programs to create a fund for emergency 
loans. Restrictions on that loan funds are necessary for accountability and to 
maximize the effectiveness of the program. · 

· Article 5. Stafffog Standards 

The three sections in this article are a result of SB 2283, Chapter 609 which 
added ECS 69648.5. This provisi.on authorizes the Board of Governors to adopt 
rules and regulations establishing appropriate i;redentials to be held by 
extended opportunity programs and serv.ices professional faculty and staff 
paraprofess1ona1s. 

Section 56260 

This section is necessary to insure that EOPS directors, instructors, and 
counselors be certificated and to designate the director as the one individual 
with primary responsibility for the EOPS program. This is necessary for 
communication with the program and to insure program co.hesiveness. 

This section· is necessary to insur:e· th~t EOPS directors are qua.lified as 
community college supervisors and have experience working with the EOPS 
clientele. · 

Section 56264 

This section is necessary to insure .that EOPS Counselors may effectively meet 
the unique needs of EOPS eligible.studen~s. 

Article 6. Plans and Priorities 

This article deals with the submittal, review, approval and evaluation of 
extended opportunity program plans. 

Section 56270 

This section 1 s necessary to provide fl ex ibil ity to l oca 1 EOPS programs and to 
insure acc~untability in those programs. As each of the 106 community colleges 
serves a different and unique community, EOPS programs will vary significantly. 
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Thus, colleges must b1 lven flexibility to meet the u1 1e needs of the 
community they serve. fhe Chancellor must insure the programs are effectively 
using st~te funds. The use of the .Plan meets bot.h needs, 

Section 56272 

This section is necessary in order to establish in regulation the minimum 
elements required in the program plan by the chancellor's minimum elements 
required in the program plan by the Chancellor's Office in order to approve the 
program, services and expenditures. ·These elements are necessary to give the 
Chancellor sufficient information to evaluate the plan. 

Sect ion 5627 4 · 

This section is necessary to insure that colleges are given suifficient time to 
prepare those plans and to insure that colleges submit program plans to the 
Chancellor's Office in time for their review. 

Section 56276 

Again, this section is necessary to insure the effect.ive use of state funds. 

Section 56280 

Th is section i·s necessary in order to establish an equitable priority system 
within each program based on the population of the community being served by 
the college. 

Article 7 Funding and Expenditures 

Section 56290 

This article is necessary in order to insure that colleges et up income and 
expenditure accounts for the extended opportunity program in accordance with 
the budget and accounting manual to allow for accountability in fund 
expenditure. 

Sect ton 56291 · 

This section is necessary to allow the Chancellor to allocate funds. As the 
available funds vary each year but are never sufficient to meet the ftil l need, 
the allocation must be adaptable to meet the greatest need. 

Section 56292 

. This section is necessary in order to allow the Chancellor.to make necessary 
adjustments to allocations. for the purposes stated. Without the ability to 

. adjust allocations, allocations could not be made in adva.nce and would have to 
be limited to reimbursement for expenditures previously incurred, 

Section 56293 

This· section is necessary to define the term supplement as being over, above, 
and in addition to regular expenditures for education programs and services of 
the college, This section defines the terms and conditions of funding which 
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sha 11 be applied 'to these programs' and services by the Chance 11 or's Office. 
The concept is called direct excess cost, which means that if a college offers 
services to all students, then the ex~ended opportunity program cannot.be 
charged for those services unless the student in the extended opportu~ity . 
program has received the same service for an extended period of time in which 
case the program can be charged only for the am~unt of time in ex~ess of that 
provided to all students. If the service is unique for students in the 
program; then the entire cost of the service may be charged to the program. In 
order to establish a base level of district contribution for all colleges, 
these regulations would establish as district contribution, the extended 
opportunity programs and services director salary as the minimum level. 

Section 56294 

This section is necessary to complement Section 56293 and the concept of "over, 
above and in addition to "with regard to the expenditure of funds. 

Section 56296 

This section is necessar~-·~order to establish th~ use of limitations placed 
on the expenditure of di etionary funds within t~e program. It also 
establishes the computa onal method necessary for a college to determine its 
tota 1 operating cost fcµ:.Jthe receipt of the administrative a 11 owance. It al so 
establishes a priorit~em for allocating the allowance. 

Section 56296 

This section is necessary in order to establish for those colleges the 
ex-pend itures that are not a 11 owed, however, there are some waiver provision 
authorized. 

Section 56297 

This section is necessary in order to establish in regulation the use of set 
aside funds which are authorized in the Governors' budget annually. This 

.. r~gulation is an expansion of a prior: regulation which specified the use of _ 
these funds. This section allows for the use of these funds as an incentive 
for colleges which meet stated-goals arid objectives as they relate to student 
achievement of educational goals and objectives. _ -

Section 56298 

This .section is necessary in order to insure that colleges maintain_ a fi_nancial 
aid level which is constant from year to year. _Waivers may be authorized for -
the reasons 1 isted. This replaces .a similar section which was established 
through budget control language, -

Cost_ 

The regulations do not impose a mandate on .local agencies or school districts. 

Response to comments 

Conments were received to the proposed regulations in informal testimony before 
the Board of Governors Student Services and Special Programs Committee on May 
29, 1986 and at the public hearing on July 11, 1986~ - The corrunents and 
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response ar'e summarized below: 
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e. .Testihiony Befo~; Board of Governors · 
Student Services _and Special Programs Committee 

· Sacramento 

Section 56230 

Jack,Randall 
President; Chief 
Executive Officers 
California Community 
Colleges~ 

May 29~ 1986 

COMMENTS: 

RECOMMENDATION: We object to 
Section 56230 which mandates·a full~time 
EOPS director; The.employment of a full­
time EOPS director does not insure a 
quality program nor is it needed on many 
cam~uses. It would also require 
additional district expenditures for many 
campuses~ We reaiize that this section 
includes a grandfather clause and process 
for obtaining a waiver~ .but these are not 
necessary if you remove the words "full-
time"~ --

RESPONSE: This provision remains 
unchanged~ It was presented by staff to 
the Board that local colleges are best 
situated to decide the appropriate levels 
management for EOPS; on the other hand~ 
data from colleges for EOPS and financial 
aid personnel clearly shows that while 
most colleges maintain a ful1~·time 
director; many colleges which once had 
full-time directors converted them to 
part-time.dir~ctors even though EOPS 
funds had remained fairly constant or 
increased: These data lead staff to 
conclude that in a significant number of 
cases; financial factors rather than 
managerial need have dominated decisions 
concerning the full-time status of the 
EOPS di'rector: Because AB 3775 mandates 
more tidged ~ccoun~ability standards f6r 

_ EOPS staff· and the advisory committee 
concluded that, on balance, the full­
time requirement for the EOPS director 
should remain: Hriwever; local colleges 
whi~h currently have part~time directors 
may continue this practice subject to 
review by the Chancellor based upon 
the size and complexity of the program~ 
the size of the staff; the size of the 
budget; and the number of students 
served~ 
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Section 56236 

Section 56293 

The next section of concern is Section 
56236~ . This section requires counseling 
for all "EOPS eligible students" at a 
ratio of 300 students to one full-time 
professional counselor~ This regulation 
will definitely be an added cost to many 
districts and it provides what we believe 
to be an unnecessary State restriction~ 
We recommend the elimination of 56236(a) 
which requires the 300 to 1 ratio; since 
it is unnecessary if you include parts 
(b) and (c) which indicate the services 
desired. We will strongly resist the 
establishment of student/counselor ratios 
in this and any other program~ This 
should be a local decision~ 

RESPONSE: The Chief Executive Officers 
Association opposed and the EOPS 
Directors association supported this 
ratio~ The resolution was that the 
ratio was removed from the regulation 
and adopted as a resolution by the 
Board of Governors as a goal of the 
EOPS program~ The Board also ask that 
staff study and report to the Board 
the cost of providing EOPS students with 
a counselor to student ratio of 200:1~ 

There are two major problems in Section 
56293: It is not· clear to use how the 
first two sentences would be implemented~ 
For example~ if students at the college 
average one: appointment with ·a counselor 
e~c.h year ·and. each EOPS st.udent. has 
·three, do we only charge two-thirds of 
the EOPS counselor's salary to EOPS 

· funds? The second concern and most 
important i~ the fact that the district 
must support the EOPS di~ector's salary 
and benefits~ Why is this necessary when· 
the director is providing services above 
and beyond those for other students? · 
This will aga.in be an added cost for some 
district since the eight percent 
allowance provided in Section 56294 does 
not always cover the direct.or's ~a~ary. 
and benefits. ·We recommend clarification 
of the meaning of the first two sentences 
of the section and the elimination of the 
restiTction tha'tthe director's salary~­
and benef1ts-caiin~be charged-to the 
EOPS allotment. 

664 



Section 56295(b) 

Section 56298 

RESPONSE: This issue in part requires 
the districts to fully fund the cost of 
the EOPS director. The Advisory 
committee and the Chancellor retained 
this requirement but modified its 
implementation to a three year phase in 
such.that districts need not fund any. 
portion of the directors salary for 1986 
-87~ It was felt that a district ·fiscal 
commitment to the program was essential 
to institutionalizing the EOPS progiam 
l~cally~ · 

There is a minor correction which we 
believe is need~d in Section 5629S(b). 
It states that "Requests to purchase 
computer hai::dware and/or software shall 
be approved by the district data 
processing manager prior to transmittal 
for approval by the Chancellor"~- As a 
matter of protocol~ it seems that your 
should get the approval of the District 
Superintendent or College President, 
rather than the data processing managei. 
We recommend ~ District sueeriritendent 
.2!. College President El._substituted for · 
data processing manager. 

RESPONSE:· The language was changed to 
give the authority of approving the 
purchase of computer components to 
the President /Superintendent: 

RECOMMENDATION: we would like you to 
reconsider Section 56298~ which reads: 
"In each fiscal year colleges shall 
expend for EOPS grants arid workstudy an.· 
amount equal to. that expended in the 
prior fiscal year~ unless waived by the 
Chancellor, for the following reasons: 
(a) to- establish a book service program; 
(b) th~ college allocation was corrected 
pursuant to Section 56292;. (c) to meet 
the requirements of Article 3 11

: This is 
an unrealistic requirement especially in 
light of decreased real funding~ 
Personnel fixed costs will increase in 
1986-87 at a much greater rate than EOPS 
funding~ The current wording also does 
not allow for a district to either 
increase or decrease the amount expended 
the.prior ~iscal y~ar for grants ahd 
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Peter M: Hirsch 
Executive Director; 
CACC 

workstudy: It appears that almost every ~ 
college would be requesting a waiver each ~ 
ye~r~ we.recommend that you eliminate 
this section. . 

RESPONSE: The reaction to this section 
can as a surprise because it essentially 
allows colleges flexibility to red~cing 
services in one area an increase them in 
another~ The fact that college funding 
and EOPS funding has been eratic is 
exactly why this provision was put in~ 
In addition; this is merely a refinement 
of current regulations which allow the 
college to redistribute funds within the 
EOPS program~ The regulation was not 
changed: 

COMMENTS: 

RECOMMENDATIONS: A case-in~point regards 
the requirement of having a full-time 
EOPS Director or waiver from the 
Chancellor for continuing a Director who 
devotes less than full-time to the EOPS 
program: Section 56230 

E'rom our vantage point~ the issue is not 
whether the director is full~time or less 
than full~time~ The issue is whether 
needed services are being provided in an 
effective manner, students are being well 
served; and student and program successes 
are enhanced and can be documented~ 

Second; sections of ·the recommendations 
seem to be at odds with one~another 
either between sections or within 
sectio.ns. · 

E'or ex·ample; EOPS Counselors as 
described in Section 56264 must have a 
minimum of ~ • ~ "nine semester units of 
college course work pr,edominantly 
relating to ethnic minorities 6r persons 
handicapped by language~ social or 
econom.ic disadvantages". 

By comparison~ the Director to who they . 
report and to whom they are accountable--
and who we suspect would provide 
leadership and would mentor the staff 
is only required to have six.semester 
units of similar coui::se woi::k. (as 
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identified in Section 56260 and 56262~ 

RESPONSE~ It is difficult to respond 
to Mr~ Hirsch 1 s comments because· they 
do not easily follow~ However~ the 
issue of the full-time director was 
addre~sed ab~ve in response to Jack 
Randall~s testimony: The second· issue 
regarding differences with-in the program 
director's and counselor's requirements 
are such that staff is not sure of the 
issue. However~ these regulations were 
required by SB· 2283 September~ 1984: 
The qualifications of the Director 
require the possession of a supervisors 
credential: People possessing this 
credential must have prior experience 
on campus. There is no prior requirem~nt 
for working on· a campus for counselors. 
The counseling requirements are viewed as 
the· entry level for EOPS and ~he managers 
may be drawn from their ranks. 
Otherwise; supervisors must have minimal 
additional qualifications because of 
their educational expe·r ience on campus 
and it.made little sense to requir~ mote 
of them than the counselor: This 
regGlation was not changed~ 

The following presenters did not hand out written testimony: There 
comments are paraphrased to the best of our ability~ 

Audrey Yamagata.:.Noji .... COMMENTS: Spoke before on cllci.nges 
EOPS Association · · needed in the regulation for t.hem to 

· to ·be ·accepted by .. the Directors 
association~ 

RECOMMENDATIONS: to make the changes 
that had been agreed upon by the 
association and presented tQ the 

.Advisory.committee at the public forums. 

RESPONSE: The association made no new 
points at the Board meeting: Although 
they did not like the regulations. 
in the form that they were· presented· 
to the Board~ most of there changes were 
made before the july meeting and are 
reflected in.it: Most of the comments 
made by the Director's Association were.· 
a repe~t of the issues raised at the 
public forums conducted by the EOPS 
Statutory Advisory Committee and are 
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Bill Cordero. 
Santa Barbara City 

Ken Amendola 
Los Rios District 

Maryanne Wood 
Santa Rosa College 

responded to above: 

COMMENTS: Stated that his testimony was 
going to be brief: 

RECOMMENDATION: I recommend that the 
B.oard of Governors pull the item for. 
further. study~ 

RESPONSE: The Board committee decided to 
leave the item for action by the full 
Board at its next meeting: 

COMMENTS: That there had to be some 
changes in the regulations in order to 
make the regulations more workable for 
the colleges and districts. 

RECOMMENDATIONS: That the directors 
salary was not an equitable way to 
handle. district commitment if in fact 
that is w~at the regulation was trying 
to get at. Section 56230 would be 
better handled if there were a matching 
requirement than by telling districts 
what they have to pay for: 

RESPONSE: Earlier drafts of the 
regulations required a matching amount 
which was opposed by staff members from 
Cosumnes River College which is in the 
Los Rios District: One of the reasons 
that section was eliminated was because of 
the opposition raised by employees of 
tha.t district;. We do not ·understand 
their change; But in r~sponse to this 
as well as other off the record comments 
a matching requirement was added to 
section _56210. Section 56230 which 
requires the district to pay the full 
salary of the EOPS director was 
unchanged: 

COM~ENTS: I support the regulations as 
they have been presented to the Board 
as well as having a counseling ratio of 
200:1 and hope you pass them as 
presented; 

RECOMMENDATIONS: 

RESPONSE: Staff agreed: 

668 

9· 



Hoyt Fong 
President 
EOPS Association 

Ray Reyes 
Glendale College 

COMMENTS: Spoke in favor of the 
regulations with the caveat that 
Directors Associations con~erns 
as presented by Audrey Noji be considered 
by the .Board when making .their 
decision~ 

RECOMMENDATIONS: 

RESPONSE: No response. 

COMMENTS: Mr~ Reyes comments were 
somewhat disjointed and had little to 
do: with the regulations: Instead he 
verbally attacked the Board for being 
insensitive to the plight of minority 
people in general~ accused the Board of 
b~ing more interested in the testimony 
of others such as Presidents; 
associations and others rather than 
hearing what the field has to say~ Mr. 
Reyes also threatened to sue the Board 
if the tried to rush his testimony~ 

RECOMMENDATIONS: . That the counselor 
to student ratio be set at 200:1: 

RESPONSE: This issue was addressed 
above: The.Board passed a resolution 
stating that college EOPS programs should 
strive to achieve a 200:1 counselor to 
student. ratio:· 
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Response 

Student 

Millie McAuliie, 
Chair, EOPS 
.Statutory Advisory 
Committee 

l 

to Comments to the Proposed Regulations 
Before the Board of Governors 

Services and Special Programs Committee 
Burlingame CA 
July 10, 1986 

COMMENTS: The Committee and staff 
have worked very diligentli on these 
regulations, taking into consideration 
the comments and discussions carried on 
over the public forums and at the last 
Board meeting. These regulations as 
presented are the work of the Staff, 
field, and the Committee. 

RECOMMENDATION: The Committee urges 
the Board to adopt 'the regulations as 
presented. · 

RESPONSE: We support the recommendation. 

Kirk Avery Comments: I am here representing 
Superintendent/President small colleges through out the state. 
Palo Verde Colleg~ Those are col~eges with less than 3000 

ADA. We feel that the regulations will ~ 
be harmful to colleges of this size and ,.., 

Peter Hirsch 
Executive Director, 
California Association 
of community Colleges 

that for many the financial obligations 
and other r.equirements will c.ause us to not 
be able to afford the EOPS program. 

RECOMMENDATION: We are recommending that 
colleges with less than 3000 ADA be given 
a waiver for all of those provisions for 
whi·ch a waiver is possible. 

R~SPONSE: Many ~mall.colleges, including 
Palo Verde, will qualify for a waiver of 
the full-time directors position because of 
their size. The Board agreed that the 
language as currently written would be 
adequate to handle the problems of these 
small colleges. The Board felt that we 
should not make exception to the· 
regulations because they were flexible 
enough to take care of small colleges 
concerns • 

. COMMENTS: Small colleges have had their 
say bu·t I want to inform the Board that 
I represent all the members of the 
association including the· small colleges. 
In response to a question from a member 
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Jack Rand al 1., 
President, Chief 
Executive Officers 
Association. 

of the Board I want to insure all of you 
that the colleges believe in the goals 
of the EOPS program. However, they 
believe thit the regulations are to 
prescriptive ~nd do not give.the colleges 
the flexibility they need. 

RESPONSE: We do not believe th~t th~s~ 
regulations would have to be as oriented 
toward accountability as they are except 
that the legislation requires-certain­
amount ana e1n ow-n-ew-a+iaatio.n 
accountability. 

COMMENTS: I appreciate listening to the 
comments about the regulations and am 
pleased that.the staff of the Chancellors 
Off ice accepted many of our comments and 
made some significant changes based on 
the recommendations we and other groups 
made since the last meeting of the Board. 
However, there remain some serious 
concerns, the regulations.are too 
restrictive and too prescriptive. The 
regulations should not prescrib• process 
and method and should look at what is 
already in place. These regulation 
amount. to overkill and although they do 
not directly mandate cost they amount to 
over regulation. 

RECOMMENDATION: ·Do away with the need 
for a full-time director and the salary 
for the director. Section 56230 and 
seciion 56293. . ... 

RESPONSE: This provision remains 
unchanged. It was presented by staff to 
the Board that local colleges are best 
situ~ted to decide the appropriate levels 
management for EOPS; .on the other hand, 
d~ta from colleges for EOPS and financial 

· aid personnel clearly shows that while 
most colleges maintain a full-time 
director, many colleges which once had 
full-time directors converted them to 
part-time directors even though EOPS 
funds had remained fairly constant or 
increased. These data lead staff to 
conclude .that in a significant number of 
cases, financial .factors rather than 
managerial need have dominated decisions 
concerning the full-time status of the 
EOPS director. Because AB 3775 mandates 
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Hoyt Fong 
President EOPS 
Association 

Danny.Rubalcava 
President, California 
Association of_ 
Financial Officers •. 

more ridged accountability standards for 
EOPS staff and the advisory committee 
concluded that, on balance, the full­
time requirement for the EOPS director 
should remain~ Ho~ever, local colleges 
which currently have part-time directors 

·may continue this practice subject to 
review by the Chancellor based upon -
the size and complexity of the program, 
the size of the staff, the size of the 
budget, and the number of students 
served. 

RESPONSE: This issue in part requires 
the districts to fully fund the cost of 
the EOPS director. The proposed 
regulations retained this requirement but 
modified its implementation to a three year 
phase in. It was determined that a district 
fiscal commitment to the program was 
essential to institutionalizing the EOPS 
program locally. 

COMMENTS: Title 5 reflects the needs of AB 
3775 and we support a full time Director. 
We also support the 200 to l student to 
counselor ratio, and oppose an 
administrative allowance. 

RECOMMENDATIONS: None. 

RESPONSE: None. 

COMMENTS:· I would like to make a_ few 
comments about the regulations and how 
they.relate to financial- aid. Section 56252 
would impact negatively on· Financial Aid 
offices because of the additional workload 
involved. -This section requires all other 

. federal and state funds to be awarded before 
EOPS funds are included. This will cause 
financial aid offides to'go through an 

. ··add it i anal process in . order to -award EOPS 
funds. 

RECOMMENDATIONS: The administrative cost 
allowance-should not have been deleted and 
should be put back into the regulations. 
In addition, we support a full time . 
Director because one individual cannot do 
EOPS and Financial Aid. 

RESPONSE: Staff agrees that EOPS Directors 
need to be full. time as well as financial 
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Peter.Espinoza 
Counselor 
Saddleback College 

Bill Love 
Affirmative Action 
Officer 
Peralta Community 
College District 

aid officers~ Staff, the EOPS Director's 
Association and the Board's Advisory 
Committee do not believe that the 
administrative allowance should be put back 
into regulation because financial aid 
offices typically must re-award students. 
through out the academic year and there is 
no evidence that.this procedure costs any 
more for EOPS students than for all other 
students.~ 

COMMENTS: I support a 200 to l student to 
counselor ratio over a 300 to l ratio 
because there is a relation ship between 
ratios and retention. Presciptive 
regulations happen when there is a lack of 
trust and it is not getting better. 

RECOMMENDATIONS: Section 56298 (c) should 
be deleted because there are not enoug.h 
dollars for students now in the program 
and th~re is monei generated by the EOPS 
students in the program. 

RESPONSE: Section 56298 (c) was not deleted 
because it would have locked the EOPS · 
programs into a set dollar figure for 
student grants without the ability to lower 
that amount in order to pay for. salaries 
of service providers. The program· 
has received a smaller cost of living 
increase than the colleges in general over 
the past few years and the only way they 
have been able to continue to provide 

·services.is to lower student grants. 

COMMENTS: .I am here to state that I de:> not 
have a problem with the regulation requiring 
a full time.Director. However, our district 
is having severe fiscal problems and we 
cannot suppott, fiscally, full time 
dir.ec'tors in the EOPS program~ 

RECOMMENDATIONS.: None. 

RESPONSE: The regulation, 56230, does 
not take effect until the 1987/88 
academic year it was felt that colleges· 
would have ample time to prepare for this 
expenditure. Al.so, the EOPS program is 
not a state mandated program and does not 
necessarily have to exist on a campus. · 
Staff belie~es that if the college wants an 
EOPS program there should be some fiscal 
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John Rivers 
Dean of Students 
Cuesta College 

Maryann Wood 
EOPS Director 
Santa Rosa College 

Audrey Yamagata­
Noj i 
EOPS Director 
Saddleback College 

Tom van Groningen 
Association of 
Community College 
Administrators 

commitment. 

COMMENTS: Dr. Rivers comments dealt with 
how the regulations would impact students. 
However, his statements were not easily 
understood by a majority of people at the 
Board meeting. 

RECOMMENDATION: Dr. Rivers he did not make 
any specific recommendations. 

RESPONSE: Because of the nonspecific nature 
of the comments it is impossible to .respond 
to his concerns. 

COMMENTS: I want to tell the Board that 
the Chancellor's Office should be 
congratulated on having a good process 
and coming up with such excellent 
regulation. 

RECOMMEDATIONS: None. 

RESPONSE: Staff agrees with Ms. Woods 
observation. 

COMMENTS: Several points you should ~ 
make note of. we (the director's ..., 
Association) want to make sure that we 
are included in the process of writing a 
operational manual for the program, and 
.that the waiver process is clear to all who 
may apply. we interpret the statutory 
intent of the language mean in the Education 

- Code as the professionalization of EOPS 
staff. 

RECOMMENDATIONS: None. 

RESPONSE: We agree with Mrs. Noji's 
position. 

COMMENTS: we believe that the Board of 
Gover-nors should review the E.OPS 
regulations as proposed and consider 
rewritting the regulations to conform 
to a more acceptable set. 

RECOMMENDATIONS: Pull the· regulations­
and rewrite. 

Response: ·The proposed regulations are a A 
product of a long period of consultation ..., 
with co_llege and pr-ogram representatives .• 
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The Board cannot respond to a generalized 
criticism but only to specific comments. 

675 



Attached correspondence received after the May 23, 1986 filing ~ 
date. W 

Albert Canizales COMMENTS: We are mainly concerned about 
Bartstow College .the proposed Title 5 regulations, Section 
President EOPS Advisory 56220, Eligibility for Programs and 
Board Services, subsection. (e). The educationally 

disadvantaged, as determined .by Director or 
designee, in at least one of the following 
ways: . 
(1) Not qualify at the college of attendance 
for enrollment into the minimum level 
English or math course that is applicable to 
the associate degree. 
(2) Not have graduated from high school or 
obtained the GED. 
(3) Graduate from high school with a grade 
point average below 2.00 on a 4.00 scale. 

In essence, the EOPS program will be looking 
at recruiting and servicing high risk 
students at the front end while the Board of 
Governors and AB1114 have proposed 
transition as one of the top goals of the 
EOPS prog'ram. · 

The Board of Governors. proposed goals e 
stating that the "EOPS programs should 
support college efforts to increase the 
number and percentage of EOPS students who 
are successfully placed into·career 
employment" or who transfer to four. year 
institutions. AB 1114 directs the EOPS 
to attract and serve transfer students. 

RECOMMENDATIONS:. None •. 

RESPONSE: The Barstow Advisory Committee 
overlooks one important feature in the Ed 
Code section 69640 which states that EOPS 
is "directed to identifying those students 

· affe·cted· by language, social and ·econotriic 
handicaps, to "increase the number of 
eligible EOPS students served, and to 
achieve their educational objectives and 
goals, including, but not limited to 
obtaining job skills, occupational 
certificates, or associate degrees, and 
transferring to four-year institutions." 
Staff believes that with the services 
provided students who come in with fewer ... 
academic skills will develop then while 
in the EOPS program. What other. purpose 
would there be in providing services if it 
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where not to help the student succeed. 

Michael Hill COMMENTS: On July 11, 1986, a recomend-
Assistant Superintendent ation is being presented to you regarding 
Sari Jose/Evergreen the EOPS program. Orie point _of the recom-
Communi ty College mendation is 'to transfer the cost of the 
District salaries·of the EOPS directors from the 

State categorical fund to th~ local 
district's general fund. I disagree 
strongly with that recommendation. 
The reasons given by Chancellor's Office 
staff for this recommendation do not appear 
to me to be compelling. 
l) Your staff has stated that districts 
should participate financially in the 
program. We do. All indirect support costs 
are contributed by the local districts. 
2) Your staff states that some districts 
put in additional, direct, support dollars 
to the EOPS program while others do not. 
If the. State indicates that it is willing to 
support EOPS to.a certain level, with each 
district participating at least at that 
level and some choosing to go beyond, what 
is wrong with that? Why is it necessary for 
the Board of Governors to step in and 
mandate an additional cost for all 
districts? 
3) Your staff argues that this change is to 
bring uniformity to the programs not augment 
the EOPS budget. 
I disagree. The Chancellor's Office can 
control the EOPS program through mechanisms 
currently in pl.ace. the only real affect of 
this recommendation is to transfer. costs to 
the gene~al fund.because State allocations 
for the EOPS program have held back. It 
will make no real difference beyond that. 
4) In my district this recommendation means 
$100,000 of new cost in the general fund. 
This translates into.4 classified staff or 
1/2% on the salary sched.ule, which sometimes 
either settles a contract or sends us to 
arbitration. $100,000 is enough to 
significantly improve the supply at our 2 
campuses. $100j000 makes a difference. 
Are we to expect that as categorical 
programs are squeezed budgetarily, we will 
be expected to fund the programs even though 
our general apportionments are barely 
adequate to maintain current general fund 
activities? 
5) As the Board of Governors. for community 
colleges, you re-present.all segments wilhin. 
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our system. Why, then, 'would you assist on.e A 
segment at the expense of another? ..., 
The stated objectives of the staff 
recommendation regarding EOPS can be 
accomplished without taking this action. By 
approving the recomniendation the message is 
tha~ if a program isn't funded by the state 
then it will be funded at the expense of the 
general fund. 
I don't want to sound too much like Tommy 
smothers but his statement of "Mom always 
liked you best," comes to mind as I try to 
sort out the facts and rationale for the 
recommendation. 

RECOMMENDATIO~S: Obviously he wants the 
requirement for a full time director, paid 
for by the district eliminated. 

Kirk Avery COMMENTS: I am writing to express our 
~uperintendent/President District's concerns regarding the proposed 
Palo Verde Title 5, Final Draft of Chapter 2.5, 
Community College Extended Opportunity Programs and Services 
District regulations. 

We wish to respond to several sections of 
the regulations, including Article 2, 
Section 56220, Eligibility Criteria, and. A 
Article 7, Section 56293 1 District Fiscal ~ 
Responsibility. 
Sections 56220 (a) and (e), Eligibility 
Criteria, concerning both California 
residency and the definition of 
"educationally disadvantaged", if enacted as 
currently stated, will severely reduce the 
number of students Palo Verde College can··· 
serv.e and have a significant negative. impact 
on District- enrollment. For example, iri 
(a), it states that a student must be a 
California resident to receive financial aid 
and services. Due to'proposed changes, 
Arizona students, who are within our service 
area (we aEe the· closest higher educational 
institution within a 100 mile radius) , will 
'no longer qualify for EOPS services or 
direct aid. 
In (e) , if we must interpret "educationally 
disadvantaged" to mean that we must exclude 

- all those students who are above (a) "the 
minimum level English or mathem.atics course 
that is applicable to the Associate Degree," 
or (b) , . be a non-g~aduate of high school or 
(c), a graduate with less than a 2.00, we. A 
will lose EOPS support for over 50% of our ..., 
full-time enrolled students. 
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seventy-nine of the 147 EOPS students who 
were eligible for FY 85-86 will be excluded 
from the program solely on the basis of (a). 
EOPS sttidents currently constitute eighty 
percent of our total student body that is 
enrolled for 12 units or more. Also, it is 
·likely that additional students will be 
excluded on the basis of·the remaining 
criteria. 
I would like to meet with you to discuss 
these concerns as they are of crucial 
significance to the long-range viability of 

.Palo Verde College •. 
Thank you for your consideration of this 
request. 

RECOMMENDATIONS: None. 

RESPONSE: The staff review of Mr. Avery's 
letter found several discrepancies. The 
first one is that the 2.0~ GPA 
requirem·ent was changed to a 2.5. The 
second being that according to college 
official•, the EOPS program did not have 
79 out of state students. There was some 
concern at the college as to whether or 
not there were that many out of state 
residents on the campus. 

The reaso~ the the staff did not change 
·the residency requirement was based on the 
fact that no other state funded program 
in higher education (financial aid) allows 
out of state students .. to participate until 
they become.residents. The other reason is 
that EOPS i"s a state funded program and · 
staff felt that these funds should be 
restricted for use by California res id en ts. 

The GPA requirement was changed to 2.5 and 
in addition the director no .has the ability 
to use other criteria for determining 
educational disadvantages than the ones 
listed. 
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Attached correspondence received after the May 23~ 1986 filing A 
date. • 

Albert Canizales COMMENTS: We aremainly concerned about 
Bartstow College . the proposed Title 5 regulations~ Section 
President EOPS Advisory 56220; Eligibility for Programs and 
Board Services~ subsection (e)~ The educationally 

disadvantaged, as determined by Director or 
designee, in at least one of the foliowing 
ways: 
(1) N6t qualify at the college of attendance 
for enrollment into the minimum level 
English or math course that is applicable to 
the associate degree: 
(2) Not have graduated froni high school or 
obtained the GED: 
(3) Graduate from high school with a grade 
point average below 2~00 on a 4.00 scale~ 

In essence; the EOPS prog:ram will be looking 
at recruiting and servicing high risk 
students at the front end while the Board of 
Governors and AB1114 have proposed 
transition as one of the top goals of the 
EOPS program: 

The Board of Governors proposed goals ~ 
stating that the "EOPS programs should W 
support college efforts to increase the 
number and percentage of EOPS students who 
are successfully placed into career 
employment" or who transfer to four year 
institutions~ AB 1114 directs the EOPS 
to attract and serve tran~fer students~ 

RECOMMENDA.TIONS :. None. 

RESPONSE: The Barstow Advisory Committee 
overlooks one important. feature in the Ed 
Code section 69640 which states that EOPS 
is "directed to identifying those students 
affected by language; social and economic 
handicaps~ to increase the nul't'lber of 
eligible EOPS students served, and to . 
achieve their educational objectives and 
goals; including; but not limited to 
obtaining job skills, occupational 
certificates; or associate degrees, and 
transierring to four-year institutions." 
.Staff believes that with the services 
provided students who come in with fewer 
academic skills will develop then while a 
in the EOPS program: What other purpose • 
would the:re be in p:rov id ing se:rv ices if it 
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where note to help the student succeed; 

Michael Hill COMMENTS: · On July 11~ 1986; a recomend-
Assistant Superintendent ation ·i~ being presented to you regarding 
San Jose/Evergreen the EOPS program~ One point of the recom-
Community College mendation. is to transfer .the cost of the 
District salaries of the EOPS directors from the 

state c~tegorical fund to the local 
district's general fund: I disagree 

·strongly with that recommendation. 
The reasons given by Chancellor's Office 
staff for this recommendation do nqt appear 
to me to be compelling: 
1) Your staff has stated that districts 
should participate financially in the 
program. We do~ All indirect support costs 
are contributed by the local districts. 
2) Your staff states that some districts 
put in additional; direct~ support dollars 
to the EOPS program while others do not: 
If the State indicates that it is willing to 
support EOPS to a ·certain· level, with each 
district participating at least at that 
level and some choosing to go beyond~· what 
is wrong with that? Why is it necessary for 
the Board of Governors to step in and 
mandate an additional cost for all 
districts? 
3) Your staff argues that this change is to 
bring uniformity to the programs not augment 
the EOPS budget. 

·I disagree: The Chancellor's Office can 
control the EOPS program through mechanisms 
currently.in place~ the only real affect of 
this recommendation is to transfer costs to 
the gen~ial fund becaus~ Stat~ allocation~ 
for the EOPS program have held back: It 
will make no real difference beyond that: 
4) In my district this recommendation means 
$100~000 of new cost in the general fund: 
This translates into 4 classified staff or 
1/2% on the salary schedule; which sometime~ 
either settles a contract or sends us to 
arbitration: $100~000 is enough to 
significa.ntly i~prove the supply at our 2 
camp~ses. $100,000 makes a di.fference. 
Are we to expect that as categorical 
pr~grams are squeezed budgetarily, we will 
be expected to fund the programs even though 
our ·general apportionments are barely 
adequate to maintain current general fund 
activities? 
5) As tJ:ie Board of Gover·nors for community 
colleges, you re-present.all segments within 
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our system: Why; then~ would you assist one A 
segment at the expense of another? ..., 
The stated objectives of the staff 
recommendation regarding EOPS can be 
accomplished without taking this action~ By 
approving the recommendation the message is 
that if. a program isn't funded by the state 
then· it will-. be funded at the expense of the 
general fund: 
I don't want to sound too much like Tommy 
Smothers but his statement of "Mom always 
liked you best," comes to mind as I try to 
sort out the facts and rationale for the 
recommendation: · 

RECOMMENDATIONS: Obviously he wants the 
requirement for a full time director; paid 
for by the district eliminated: 

Kirk Avery COMMENTS: I am writing to express our 
Superintendent/President District's concerris regarding the proposed 
Palo Verde ·· Title 5; Final Draft of Chapter 2:5~ 
Community College Extended OpJ?Ortunity Programs and Services 
District regulations. 

We wish to ~espond to several sections of 
the regulations; including Article 2~ 
Sec~ion 5~220; Eligibility Criteria; and A 
Article 7, Section 56293, District Fiscal ,..r 
Responsibility: _ 
Sections 56220 (a) and (e), Eligibility 
Criteria; concerning both California 
residency and the definition of 
"educationally disadvantaged"; if enacted as 

.currently stated; will severely reduce the 
number of students Palo Verde College can 
serve and have a significant negative impact 
on District enrollment: For example~ in 
(a)~ it states that a student must be a 
California resident to receive financial aid 
and services: Due to proposed changes~ 
Arizona students; who are within our service 
·area·· (we a:re the closest higher educational 
institution within a 100 .mile radius); will 
no longer g:ual i fy for ·EOPS services or 
direct aid •. · 
In (e); if we must interpret "educationally 
disadvantaged~ to mean that we must exclude 
all those students who are above (a) "the 
minimum level English or mathematics cours~ 
that is applicable to the Associate Degree," 
or (b), be a non~graduate of high sch9ol or 
(c); a graduate with less than a 2.00, we A 
will lose EOPS support for over 50% of our ..., 
full~time enrolled students: 
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Seventy-nine of the 147 EOPS students who 
were eligible for FY 85-86 will be excluded 
from the program solely on the basis of (a) ~ 
EOPS.students currently constitute eighty 
percent of our total student body that is 
enrolled for 12 units or more. Also, it is 
likely that additional students will be 
excluded on the basis of the remaining 
criteria~ . 
I would like to meet with you to discuss 
these concerns as they are of crucial 
significance to the long-range viability of 
Palo Verde College~ · 
Thank you for your consideration of this 
request: 

RECOMMENDATIONS: None~ 

RESPONSE: The staff review of Mr: Avery's 
letter found several discrepancies~ The 
first one is that the 2:00 GPA 
requirement was changed to a 2~5;- The 
second being that according to qollege 
officials, the EOPS program did not have 
79 out of state students:. There was some 
concern at the college as to whether or 
not there were that mani out of state 
residents on the campus. 

~he reason the the staff did not change 
the residency requirement was based on the· 
fact that no other state funded program 
in higher education (financial aid) allows 
out of state students to participate until 
they be~o~~ residents~ The other reason is 
·that EOPS is a ·state funded program and · 
staff felt that these funds should be 
restricted. for use by California residents~ 

The GPA requirement was changed to 2~5 and 
in addition the_d~rector no has the ability 
to use other criteria for determining 
educational disadvantages than the ones 
listed: · · 
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INITIAL STATEMENT OF REASONS 

Background 

Chapter 1178 of the Statues of 1984.requires the Board of Governors 
to adopt rules and regulations which establish the following: 
l. ,goals of the Extended Opportunity Program and.Services; 
2. that the program supplement the regular educational program~ of 

community colleges to encourage the enrollment of student~ 
handicapped by language, social, and ~conomic disadvantages, and 
to facili~ate the successful completion of their educational ' 
goals and objectives; 

3. develop minimum standards for Extended Op[:Jortunity Pr.og.ram and 
Services; 

4. procedures for the review and evaluation. of the disttict's 
Extended Opportunity Program and Services program; 

s. that in order to be eligible for state funding, each district 
would meet the standards,unless waived by the Chancellor; 

6. prol1ibit the district from using state EOPS funds for the 
operation and administration of the program to supplarit district 
resources, piograms, or services provided under its EOPS; 

Article 1 General Provisions and Requirements 

Section 56200 

This section is i:iecessar~" for the purpose of defining the Education 
Code and Title 5 Sections dealing with the Extended· Opportunity 
Programs and Services. All references in the Education Code 
Sections 69640-69657 and Title 5 Sections 56200 - 56298 are made 
for the f-Urpose of the EOPS program and students therein. It is 
not intended to be applied to other college programs or services 
unless specifically identified as sucb. The statement is needed to 
insure that these.regulations are not a[:Jplied to othe~ pro~iams 
and, that referen6~s to other sectioris'of Title Swithin these 
regulations apply. · The Chancellor· through Education Code Section 
69648.5 and 69649 is. auth.orized to waive provisions regarding staff 
requirements and minimum program standards.. This authorization is 
included in this sectio'n to identify the- Articles within this 
chapter subject to the waiver .·and to establish the reasons for a 
waiver request. 

Section 56202 

This definition is consistent throughout the community colleges for 
a student to be considered full time for the purpose of being 
eligible. for this 'program as well as other st.ate and federal 
programs which require full time enrollment. A.student enrolled in 
equivalent instructional programs may be considered to be full time 
even though the student does not carry 12 credit units but only in 
those cases where the college recognizes the course work as such. 
A student enrolled in a vocational or certificate program may be 
eligible for the EOPS program if the college recognizes the. hours 
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of attendance as being equivalent to full time enrollment~ For a 
student. enrolled in a summer program, the Chancellor's Office will A 
accept the college's Odefinition of full time enrollment for the ~ 
purpose of program eligibility. 

Section 56204 

The purpos(! of this section is.to define fc;ir the colleges the 
required services and documentation necessary to.count a student as 
being served. The definition is needed because "served student" is 
and will continue to be used as an element in the allocation 
formula. The existing allocation formula has "served student" as 
an element without a definition. The Extended Opportunity Program 
and Services Statutory Advisory Committee has requested that a 
definit~on of this element be included in regulatibn to avoid 
problems associated with allocating funds to colleges that ~rovide 
services to students when the services have not been defined. 

Section 56206 

This sectio~ is necessary to insure that EOPS does not establisl1, 
independent of the needs of the Chancellor's Office, a data base 
that is· separate and unique. Educat.ion Code Section ·69655 "list 
documentation and reporting requirements for the EOPS program 
beginning in 1987. 'l'he Chancellor's Office is collecting this data 
through the EOPS application and reporting process. Once the 
Chancellor Is Off i.ce has established the revised Uni form Statewide a 
Integrated Re~orting System referred to in this section, the data ~ 
elements. will be dropped from the· EOPS application and reporting 
proce·ss. 

Section 56208 

- 14 -
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Article 2. Student Eligibility and Responsibility 

Section 56220 

The purpose of this section is to set the eligibility requirements 
for students who participate in the EOPS program. Education Code 
Section 69640 establishes legislative intent and goals for the EOPS 
program. -Part (a) of that section states - that the' first goal of 
the µrogram is; •To increase the number and_ percentage of students 
enrolled in community colleges who are affected by language, social 
and economic disadvantages, consistent with state and local 
matriculation policies.• The Requirement for California residency 
is consistent ~ith other state categorical programs. The · 
requirement to attend college full-time is carried ov•r from prior 
regulations. The 70 unit l"iinit is to insure· that the limited 
resources of the pro~ram serve first and second year students only. 
The adoption of the Board of Governors Grant income levels is to 
insure continuity between programs which serve similar populations. 
Education Code Section 69648 (a} calls for the prog.ram to prescribe 
the procedure by which a district shall identify a student eligible 
for EOPS on the basis of the stud•nt' language, social, ~r economic 
disadvantages. This section address this requirement under the 
heading educationally disadvantaged by including criteria which· 
meets the intent. · 

Section 56 222 

ti1is section conforms with ECS 69648 (a) and is necessary in order 
to establish in .regulation the responsibilities of student who 
-qualify for and accept the services of. the EOPS program. This will 
eliminate the need .for EOPS programs to develop criteria that is 
inconsistent with state purposes regarding EOPS students. Current 
title 5 regulations require students to apply for financial aid. 
This section adds an academic progress standard arid outlines the 
minimum documents to insbi• that these services have be~n provided 
to students which conforms with ECS 69640 - (b) and 69641. · 
Article 3 Program Standards 

Section 56224 

This section is necessary to establish th~ criteria for EOPS 
students who apply for and receive EOPS financial aid.· The · 
Chancellor'~ Office has_been carrying out audits of EOPS pr~grams 
for several years. The most urgent problem has consistently been 
in the. area of eligibility of students based on financial aid 
criteria •. This regulation would solve this problem by identifying 
the requirements for students who 'receive EOPS f.inancial aid. 

Section 56226 

This section is; necessary unreadier to establish limitations on the 
length of time and the conditions for a student to be in the 
program where none have heretofore existed. This section also 
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complements sections 56220 and 56222~ 

Section 56228 

Thi.s section is necessary unreadier to ·protect both· the program and 
the students recruited prior to the effective date of this section 
from being out of compliance with these regulations for a period of 
one year. 

Article 3 Program Standards 

This art.icle identifies the standards for services that each 
program shall provide. The intent is to standardize programs 
staffing and services on a statewide basis. Each of the next six 
sections identify program standards that each staie funded program 
must adhere to unreadier to receive state funding. ECS 69648 
identifies the standaras, ECS 69649 (a) establishes that unreadier 
to receive state funding colleges programs must meet the standards 
and, part (b) allows the Chancellor to waive any or all of these 
standards for unusual circumstances. The Chancellor's waiver 
process is established in section 56200 of these regulations. 

Section 56230 

This section is necessary in order to conform ·to ECS 69648 (b) (l). 
The purpose -0f this section is to establish that there shall exist 
a base level of funding in all }Jrograms in the form of the EOPS A 
Director's salary. Further, it is the intent and in the best ~ 
interest of the state and the students in the ~rogram to have a 
full-time district paid director unreadier to provide the basis for 
a strong program. This salary would be viewed as a district 
contribution and commitment for the program in the form of salary 
and benefits for th~ director •. In addition, it shall be proposed 
to the Board of Governors that the district contribution element 
previousl~ a~proved b~. implemented using only salary and.benefits 
paid to EOPS.employees ~s the contribution. ··· 

Section 56232 

This section is necessary in order to conform to ECS 69648 (b) (4). 
The purpose. of this section is to· establish that there shall exist 
an outreach ser~ice that carries out ihe provision~ of the 
·Education Co¢Je. 

Section 56234 

This section is necessary· in order to conform to ECS 69648 (b) ( 5). 
The purpose of this section is to establish that there shall exist 
an assessment service that carries out the provisions of the 
Education Code 

Section 56236 

This section is necessary. in order to conform to ECS 69648 (b) . ( 5) • e 
BBB 16 
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The purpose of this section is to establish that there shall exist 
an assessment service that carries out the provisions of the 
Education Code. In addition·, the Chancellor's Office has 
determined that a counseling ratio of 400-450 to a full-time 
equivalent counselor is appropriate for the number of counseling 
sessions required of the students served in the program. 

Section 56238 

This. section is necessary iii order to conform to ECS 69648 (b} ( 5) • 
The purpose of th.is section is to establish that there shall exist 
a Basic Skills Instruction and Tutoring service that car~ies out 
ihe provisions of the Education Code. 

Section 56240 

This section is necessary in order to conform to ECS 69648 (b) ( 5) • 
The purpose of this section is to establish that there .shall exist 
an assessmen~ service that carries out the provisions of t~e 
Education Code. · 

Article 4 EOPS Financial Aid Standards 

This is a new.article and necessary in order to establish the 
~urpose of EOPS financi~l aid, the limitations on the award 
amounts, ~rocedures for awa~ding and criteria for making loans. 
This article is an expanded version of the prior regulat.ions. 

section 56252 Purpose 

This section establishes for the first time that it is the intent 
of EOPS financlal aid to be used to meet a students unmet need 
after receiving all other· available aid or to be. used to lower s 
st"l.1dents indebtedness by reducing··· a .students loan amount~ 

Section 56254 

This section is necessary to establish limitations placed on the 
amount of financial aid funds a student may receive through grants 
o_r _earn through workstudy. This provision is an up dated version 
of t_he pervi<;>us regulations with _minor changes •. 

Section 56.256 

This section is necessary in order to establish for the first time, 
procedures to be used by. financial aid office for the awarding of 
funds. Because the process may cause an additional workload in 
that office, an administrative allowance is included to help offset 
this additional work. 

Section 56258 
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This section is necessary in order to put in.to regulation the legal e 
opinion of our staff regarding the di.strict treatment of loan 
funds •. This section also establishes that EOPS funds may only be 
granted in emergency situations. 

Article s. Staffing Standards 

~1~ three sections in this.articl~ are a result of SB 2283., Chapter 
609 which added ECS 69648.5. This provision authorizes. the Board 
of Governors to adopt rules and regulations establishing· 
appropriate credentials to be held by extended opportunity programs 
and services professional faculty and staff paraprofes~ionals. 

Section 56260 

This_section states intent language, which is that EOPS must be 
provided by certificated personnel pursuant to ECS 69648.5 

Section 56262 

~iis section is necessary in ord~r to adhere to intent language for 
extended opportunity prog~am and services directors, which is that 
EOPS must be provided by certificated personnel who possess 

-appropriate training requirements pursuant to ECS 69648.S. 

This article deals with est13blished for the· submittal, revi.ew, 
approval and evaluation of extended opportunity program plans. It 
also· priorities for selecting· and serving ·stude·nts. 

Section 56270 

The purpose of this section is to make the plan submitted by a 
district a binding cont~act between the district and the _ 
Chancellor's. Office for. the purpose of operating the Extended 
Opportunity Program and Services. This means that the Chancellor'~ 
Office, as_ the conservator of state resources, has the authority 
to hold the district to the letter of their program plan 
and that expenditures that are n6i in accordance with the plan are 
illegal. 

Section 56272 

This section is necessary in order to 1establish in regulation the .A. . 
minimum elements required in the program plan by the Chancellor's· ~ 
Office in order to approve the program, services and expenditures. 
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Sectio'n 56274 

This Section establishes a deadline date for the submission of 
program plans in order to insure that colleges submit program plans 
to the, Chancellor• s Office in a timely manner. 

Section 56276 

This section is included pursuant to ECS 69648 (d) _and (e), which 
authorize~ t~e Chancellor to evaluate programs and services. 

Section 56278 

This section is included µursuant to ECS 69648 (d) and (e), which 
author.i zes the Chancellor to evaluate programs and services. 

Section 56280 

This section is necessary in order to establish an equitable 
priority system with in each program based on the poµulation of the 
community being served _by the college. This r.egulation also 
establi~hes an additional priority system with in another in order 
to further identify for the program a population to be served by 
intent langtiage pursuant to ECS 69640 (a) and (e). -

Article 7 F'unding and Expenditures 

Section 56290 

This article is necessary in order to insure that colleges set up 
income and expenditures accounts· for the extended opportunity 
program in accordance with the appropriate accounting manual. 

Section 56291 

This-section authorizes the Chancellor_ to-allocate funds once an 
appropriate f.ormula is adopted by the Board of Governors.· 

Section 56292 

This section is necessary in order to allow the Chancellor to make 
necessary adjustments to allocations for the purposes stated. 

Section 56293 

This section is necessary in order to identify for those districts 
conducting and extended opportunity programs the requirement 
expected of them pursuant to ECS 69640 (f), and ECS 69641. 
Further, the purpose of this section is to define the term 
supplement as being over, above, and in addition to regul~r 
expenditures for education programs and services of the college. 
This section defines the terms and conditions of funding which 
shall be applied to these programs and services by the Chan_cellor' s 
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Office~ The concept is called direct excess cost~ which means .that e 
if a college offers a services to all students then the extended 
opportunity program cannot be charged for those services unless the 
student in the extended opportunity progr~m has received the same 
service for an extended period of time in which case the ~rogram · 
can be charged only for the amount of time in excess of that · 
provided to all students. If the service is unique for students in 
the program then the entire cost of the service may be charged to 
the program. In order to establish .a base level of district 
contribution for all colleges these regulations would establish as 
district contribution, the extended opportunity programs and 
services director salary as the minimum level. current Board of 
Governors policy calls for a district contribution in the · 
allocation formula. However, the definition of district 
contributi_on has always been a matter left to the districts in· 
reporting expenditures from their general funds for the operation 
of the program. The Chancellor is given waiver authority, with 
consequences establish in the following section, if districts 
cannot meet tl1is obligati~n. · 

Section 56294. 

This sec.tion complements section 56.293 and the concept of over, 
above and in addition to with regard to the expenditure of funds. 
It also establishes an administrative allowance for the operation 
of services to extended opportunity program and services students 
which are received from sources outside of the program. 'f•hese a 
expenditures shall be provided for the cost of providing services ~ 
that are in addition to those provided to all students. A college 
may only receive this allowance if it meets the minimum district 
contribution. 

Section 56296 

This section is .. necessary in order to establish. the use of and 
limi~ations placed on the expenditure of discretionary funds within 
the ptogra~; It al~o establishes the cociPutati~nal method · · · 
necessary for a college to determine its total operating cost for 
the receipt of the administrative· allowance. it also estab.l is hes a 
priority system for allocating the allowance~ 

Section 56296. 

This section is necessary in order to establish for those colleges 
the expenditures that are not all~wed, however, there are some 
waiver provision authorized. 

Section 56297 

This section is necessary in order to establish in regulation the 
use of set aside funds which are authorized. in the Governors budget 
annually. This regulation is an expansion· of a prior regulation .

9 which specified the use of these funds. This section allows for 
the-use of these funds as an incentive for colleges which meet 
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stated goals and objective as they relate to student achievement of 
educational goals and objectives. 

Section 56298 

This section is necessary in order to insure that colleges maintain 
a financial aid level which is constant from year to. year. Waivers 
may be authorized for the reasons listed. This replaces a similar 
section which was. establish through budget control language •. 
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Board of Governors of the 

C~lffornfa Cormrunfty Colleges 
July 10-11. 1986 

Title: EOPS Regulations 

Staff Presentation: Ron Dyste, Acting Vice Chancellor 
Rod Ta rrer, EOPS Coordinator 
Student Services and Specia 1 Programs 

1 Summary 

Item 7 

At its meeting of May 29, 1986, the Board's Committee on Student Services and 
Special Programs received considerable testimony concerning proposed new regu-
1 a tions governing the opera ti on of Extended Opportunity Programs and Services. 
These regulation proposals were developed pursuant to Chancellery evaluation 
results of EOPS, and are further required by recently,-enacted law (AB 3775, . 
Chacon, SB 2283, Oil ls). During the discussion on May 29, the Board's Statu­
tory Advisory Committee for EOPS identified (from testimony at public forums 
it had conducted) five major issues which the Advisory Committee said it would 
consider on June 9, 1986, before making its final recommendati1:ms to the 
Board.· The Advisory Committee inet with staff and others as scheduled and has 
revised recommendations affecting fourteen of the proposed regulations. The 
Chancellor concurs with the Advisory Committee's revisions, and recommends 
Board approval of the proposed regulations, which incorporate those revisions. 

Recommended Action 

The Chancellor recommends the Board President declare a public hearing and 
tha 1;: · 

1. The Board endorse the proposed EOPS regulatfons, i.ncluding the revisions, 
which appear in Appendix A, and delegate authority to the Chancellor to 
adopt the regulations pursuant to Section 71091 of the Education Code. 

2. The Board requests the Chancellor to continue work which would develop 
appropriate policy on EOPS administrative allowances for future Board 

· consi dera ti on. 
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Background 

At the May 1986 Board meeting, staff presented the Chancellor's proposals for 
changing the future direction of the EOPS program. Contained in new regula-

. t1on proposals, these changes would essentially: 

1. Redefine who is eligible to receive EOPSservices: by establishing cri­
teria appropriate for programs and services .as well as for EOPS financial 
aid; by establishing student.responsibility expectations; and by limiting 
the length of time a student can rel!Bfn eligible. · 

2. Establish minimum program, service, and staff standards pursuant to 
AB 3775 and SB 2283. These standards apply to the pr.ogram director. · 
staff, outreach, assessment, counseling, basic skills and tutoring, tran­
sition (college-leaving) services, and EOPS financial aid. 

3. Retain, but clarify and reorganize, existing Board policies concerning 
EOPS plans, budgets, accountability, and eva lua ti on requirements. 

Altogether; the Chancellor's proposals are contained in 40 new regulations. 
Compared to the 57 existing regulations, the Cha nee 11 or's proposals would: a) 
reduce the number of regulations by nearly one-third, ti) establish new pri­
orities enabling EOPS programs to actively pursue student equity objectives, 
particularly to increase the number of Black and Hispanic students served, and 
c) increase.accountability of colleges and EOPS program staff, and d) increase 
a ccountabi.1 i ty of the students served. · 

ln··preparation for the Board Committee discussion on May 29, the Board's Advi­
sory Committee for EOPS hosted two public forums to receive comment ori the 
proposed regulations. At least two dozen speakers testified on ·22 of the reg­
ulations making 34 recommendations for revisions, 15 questions of clarifica­
tion. and 25 recommendations for deletions. Speakers represented EOPS staff, 
chief executive officers, chief student services officers and other student 
services staff, financial aid officers, and business officials, plus a stu­
dent. Additional written comments have .been received from the California·: ... 
Association of Comnunity Colleges. staff of Ohlone College, th.e presidents of 

·Yuba, Palo Verde .and Siskiyou Colleges, and the Association of California Com­
munity College Administrators. These comments echo those made by speakers at 
the public forums or at the Board Committee meeting. and essentially endorsed 
conunents already 11Bde. · 

Although.the number of conunents was considerable and affected more.than half 
of the regulations proposed, careful analysis by staff and by the Board.'s Ad­
visory Committee for EOPS revealed that the testimony raised five !liljor -issues 
which were substantive enough to warrant reconsideration by the Chancellor and 
by the Board's Advisory Committee. These issues are discussed next as are the 
resulting recommendations which add clarifying language to eight regulations, 
and which change the po1 ides proposed in. another six of the regulations. 
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Discussion of Issues 

1. Fu1.t-Time 'f!:OPS Di1'ectoro (Sec*ion S6230) 

2. 

3. 

Testimony essentially argued ·that .the full- or part-time status of the 
EOPS 'director should not be subject to Board regulation because the 11Bna­
gerial requirements of EOPS operations are a .local decision. 

The Board's Advisory· Committee believ~s this argument has merit, but also· 
maintains the community college system's interest i.s better served by 
regulating this ·requirement. Th.is is 'because there is clear evidence 
suggesting colleges are faced with strong temptations to cut or downgrade. 
administrative staff, spreading .their responsibilities over a larger · 
range of functions •. Al though the reasons often gfven for such c~anges 
a re to a chi eve greater effi'ciency, this is not always the result.· For 
example, in 1982-83, full-time financial aid officers reported spending 
nearly 80 percent of their work time directly administering financial 
aid. By 1984-85, this percent had dropped to 66 percent, in large part 
because the same administrator was handling EOPS. Yet, EOPS budgets have 
grown on average from $60,000 in the 1970's to more than $250,000 in the 
1980' s, and, there were more full-time EOPS directors in the. last decade 
than now. · ··. . ·, · 

The Board's .Advisory Conuni ttee is concerned that administrative reorgani­
zation nBY be starving both financial aid.and EOPS programs of adequate 
managerial .support, and recommends· the full-time requireme'nt be retained, 
subject to wa1ver by the Chancellor on a case-by-case basis. It is felt 
the wa1ver provision provides local colleges with a mechanism to continue 
part-time directors ff the Chancellor approves after he has considered 
the size of the program budget, the size of the staff, the variety of the 
servf ces offered and the number of students served. 

District Paying 100 Pe.,.cent of the Di1'ecto'T'' s Sa.Za.-,.y a.n.d Benefits . 
(Section S6293) 

Testimony~argued this requirement would increase local costs, and since 
EOPS is a supplemental program, so also should the· supplemental cost of 
the di rector be charged to EOPS. If the proposa 1 should be retained, · 
testimony recommended either a phase-in of this provision or a simple 
local llll.tch requirement. 

The·Board-'s Advisory Committee concluded this testimony had sufficient 
merit to alter .its reconvnenda tion to a phase-1 n of the requirement. 
Hence, during· the 1987-88 fiscal ·year, districts accepting EOPS funds 
must pay at least 50 percent of the director's salary and benefits, and 
then, beginning in 1988-89, tmJst pay 100 percent. 

Corrtpa.'l"a.b1.e Level of SeT'Vices (Section· S8210) 

Testimony vigorously opposed this requirement despite its statutory basis 
because it would freeze existing inequity among 'those districts contrib­
uting different amounts. ·to EOPS in 1984-85, and because, in rreny in-

. stances, district revenues have declined since that year. 
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The Board's Advisory Conunittee essentially agreed with these objections. 
Nonetheless, cognizant that the requirement fs in statute and a recommen- A 
dation to the Board on how to implement it is necessary. the Board's Ad- W 
vi sory Commf ttee now recommends that the amount of spending a col rege 
must l!Bfntain be either the average dollar level of services supported 
with non-EOPS funds as reporte·d for the past three years or 15 percent of 

·the average EOPS allocation to the college for that same three year per­
iod, the amount to be determined by whichever is greater. In addition, 

. the Advisory Committee recognizes that falling EOPS student participation 
· should justify some reduction .in the required level of llBintenance of 
effort, and recommends the development of a mechanism for adjustments. 

·4. · EOPS Administ1'1:1.tive AZZoi.ianoe (Seotion~ 56256(a), 56294, 5629S(c)J 

Testimony from EOPS staff recommended deletion of this provision on the 
·grounds such costs were not justified and were in violation of Education 

Code Section 69651. This section prohibits supplanting with EOPS funds 
expenses for EOPS which are currently funded with district dollars. 

5. 

The Board's Advisory Committee believes that certain administrative costs 
(primarily in learning centers or fn financial aid) would justify an EOPS 
administrative allowance of some kind, but also believes the present pro­
posal needs more thought, particularly on ways to simplify its implemen­
tation. Consequently. the Advisory Committee recommends deleting the · 
provision and any re.ferences to it from the proposed regulations. How-
ever, the Committee recommends the.Chancellor continue· to work on a pro­
posal that produces a better policy for all011ing an administrative cost. 

. . 
student CottnseZor Ratio (Section 56236(aJJ 

Perhaps the most controversial issue was the proposed ratio .of 300 stu­
dents to one full-time counselor. This issue drew criticism from every­
one. EOPS staff argued for a lower ratio, while chief executive officers 
and others argued to delete the requirement entirely because it_ would be 
too costly, would not guarantee quality counseling, and furthermore, was 
unnecessary since other regulations were ·s·ufficiently specific on coun-
seling requirements. - - · 

The Board's Advisory Conunittee was quite sensitive to all of these view• 
points. After considerable deliberation, the 'Advisory Committee con­
cluded that, as a practical 11Btter, higher-risk students should be served 
by a lower ratio; but that allOt1ance for flexibility is needed. Conse• . 
qiJently, the· Conuni ttee ·recommends that a 200 tO 1 ratio "should" (rather 
than "shall") be achieved, and believes monf.toring and evaluation of this · 
objective combined with .the other counseling requirements should precede 
a Board nandate on the question of ratios. The Chancellor· therefore rec­
ommends the Board adopt, as part of 1ts resolution concering the proposed. 
regulations, a statement about the 200 to 1 ratio. rather than adopting 
this rat·iO as part of the regulations. This is. because the legal office 
has advised the Chancellor of the strong probability that the Office of 
Administrative Law will reject the ratio provision if placed into the 
regulations on the grounds that it is an intention, and not a regulation. 
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Following consultation with the Chancellor concerning these Advisory Committee 
recommendations, the Chancellor approved the provisions and reconunends them to 
the Board for adoption. 

Other Changes 

In addition to the foregoing policy recommendations, the Advisory Committee .· 
recommends refinements to nine other regulations, f.e., Sections 56220, 56228, 
56230, 56232, 56234:.· 56236, 56260, · 56278, and 56296. These refinements are 
chiefly m1 nor techni ca 1 corrections, or cl a ri fi cations of intent which do not 
ma teria 1 ly a 1 ter these proposals as discussed in May. Sta ff wil 1 highlight 
these changes. during the Board presentation on this item. 

Imp lementa ti on 

If adopted by the Board and approved by the Office of Administrative Law, the 
new regulations would technically take effect about mid-September 1986. Ca re­
ful review by staff indicates that of the .40 regulations proposed, all but 9 
can and should be implef!ll!nted as· of the date of effect. Seven regulations 
should not be fully enforced until 1987-88, and two other regulations would be 

. implemented as written in the proposed regulation language. 

Briefly, therefore: 

1. All provisions of Articles 1,· 2, 4 (except Section 56256, "Award Proce­
dures"), 5, 6, and 7 can be implemented in 1986-87. 

2. Article 3 and Section 56256 of Article 4 would require a phase-in imple­
mentation su~h that full implementation would be required in 1987-88. 

3. Sections 56210 (Comparable Level of Services) and 56293 (District Fiscal 
Responsibility Contribution) would be implemented as written • 

. In addition .• full implementation will. require re.view of current Board alloca­
tion policy during 1986-87, with pro'posals for altering the EOPS Allocation 
Formula brought to the Board for consideration and action as llBY be 
appropriate. · 

The Chancellor recommends the President of the Board of Governors declare a 
public hearing, and tha·t the Board adopt the actions below.· 

Resolution 

BE IT RESOLVED by the Board of Governors of the California ColTlllllnity Colleges 
that it hereby endorses the follONing regulatory changes in Title 5, Part 6, 
of the California Administrative Code: 

· 1 .. Chapter 2.5 of Division 8 is repealed.· 
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2. New Chapter 2.5 of Division 8 is added to read as set forth in Appen­
dix A, including all of the revisions as indicated therein. (Note that 

·the revisions in Appendix A are revisions to the regulations initially 
proposed by the Chancellor at the May Board meeting.) 

BE IT FURTHER RESOLVED by the Boa rd of Governors that it: 

3. Requests the Chancellor to return.to the Board with policy proposals as 
may be. appropriate concerning the provision of an EOPS AdminiStraifve · 
Allowance which is consistent with applicable statutes governing Extended 
Opportunity Programs and Services, and 

4, Expresses to district governing boards and to superintendents and presi­
dents that in meeting the requirements of Section 56236, concerning coun­
seling and advisement, districts receiving EOPS funds are directed to 
strive towards achieving a ratio of 200 EOPS students to 1 full-time EOPS 
counselor and to enploy students as role models. 

BE IT FURTHER RESOLVED by the Board of Governors, acting under the authority 
of Section 71091 of the Edu ca tf on Code; th!i. t the authorf ty .to adopt the regu­
lations on behalf of the Board is hereby delegated to the Chancellor· of the 
California Community Colleges. In accordance with the delegation of this 
authority, the Chancellor shall mlke copies of these proposed regulations 
available to the public for at least 15 days. The Chancellor shall then adopt 
the regulations as endorsed by the Board in this Resolution ff the Chancellor 
determines on the basis of any comments received no changes are necessary. 

BE IT FURTHER RESOLVED that these regulation changes mandate no cost to local 
agencies or co111111Jnity college ·districts within the meaning of Section 2231 of 
the Revenue and Taxation Code. 
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APPENDIX A 

Proposed Regulations Relating to 
Extended Opportuntty Programs and .services 

CHAPTER 2.5. EXTENDED OPPORTUNITY PROGRAMS AND SERVICES 

Article 1. General Provisions ~Requirements 

56200. Implementation. . . . 
This chapter implements, and should be rea4 in conJunction with, Chapter 2, 

Article 8 (commencing with Section 69640), Part 42, Division 5, of the Educa­
tion Code. The def i ni.tions in this article apply to the requirements of this 
chapter. · 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sect1.ons 69640 through 69655, Education Code; 

56201. wa·iver. 
The Chancellor is authorized to waive any p~rt or all of Articles 3 and 5. 

Waiver requests must be submitted to the Chancellor in writing by the district 
superintendent/chancellor setting forth in detail the reasons for the· request 
and ~eteA~ial ~resulting problems caused if the request 4-6- were denied. 

NOTE: Authority cited: Sections 6964~. 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56202. · Ful 1-Time Student. 
"Ful 1-Time student" means a student, who during a regular semester or 

quarter, .is enrolled in a minimum of 12 credit units or the equivalent 1n com­
munity college courses. Full-time student for a summer or. inter session shall 
be defined by the college· district. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Edu ca tfon Code. 

56204: Student Served. 
For purposes of allocating EOPS funds, 3M- conducting audits and evalua­

tions, an EOPS student served fs a person for whom, at minimum, tfie £0Ps pro­
gram has do·cumentatfon fn. the student's file of an EOPS application·, Educa­
tional Plan, and Mutual Responsibility Contract developed pursuant to Section 
56222(c). · · 

NOTE: Authority cited: Se ctf ons 69648, 69648. 5 and 71020, Education Code. 
Re.ference: sections 69640 through· 69655, Education Code •. 

e· ... 
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56206. EOPS Information. 
The ChiiiCe'l 1 or sha 11 regui re districts receiving EOPS funds sl:iall to provide 

i nfor11B ti on about students served and the level and type of programs and ser­
vices each student received. ill aeeePdaAee 1~itl:i PeE1YiPe111eAts ef tlte. GalifaPAia 
Ga11111111Rity Sel leges YAif&PIR S=t;ate1~iEle IAtegPatee Rei;iaPtiAg Syste1R1 

NOTE: Authority cited: Sections 69648, 69648. 5 and 71020, Edu ca ti on Code. 
Reference: sections 69640 through 69655, Education Code. 

56208. Advisory Committee. . 
Each EPPS program shall have an Advisory Committee appointed by' the presi­

dent of the college upon recommendation of the EOPS Director. The purpose of 
the advisory committee is to assist the college in developing and maintaining 
effective extended opportunity programs and services. The term of each com­
mittee member shall be for two years, July 1 to June 30 of the succeeding 
year. Members may serve more than one term. The committee shall consist of 
no fewer members than the members of the local Board of Trustees •. Members 
shall serve without co~ensation. Members may be reimbursed for necessary 
expenses incurred in performing their duties. The a.dvisory committee should 
include representation from college personnel, EOPS students. local or feeder 
high schools, community and business sectors. and four-year colleges where 
possible. !!!!. Advisory Committee &fHI. shall-mee:tat least once during each 
academic .year. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56210. Comparable Level of Services. 
Beginning with the 1P8i=:s7 1987-88 academic year and every year thereafter, 

the 111aA 9Aall 13pe·1hle ti.at a college shall maintain the same dollar level of 
services supported with non-EOPS funds as wa-s- the average reported in its 
1984 86 pPe§NllR 131aR. final budtet re~ort in the ~revious three academic 
years. At a minimum, this amoun shal eguiJ :tne'hree-year average or 15% of 
the avera-ge EOPS a11ociti'On to that college or-the same three base yearS:-- --. 
Whfchever 1s~ater. The CfianCe'ITor may apjirOvere'dU'Ctions intne required - · ·· 
amount if enrollments .in the EOPS program decl1 ne. -- -

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code •. 

Article 2, Student Eligibility and Responsibility 

56220. Eligibility for Programs and Services. 
To. receive programsand services authorized by this chapter, a student must: 

IReet all ef t~e S'l;aAElaPEIS aAd 69A~1tiBAS ef tltis seetiBA. 
(a) be a resident of ca11forn1a pursuant to the provisions of Part 41 

commencing with Section 68000 of the Education Code. 
(b) be enrolled full-time when accepted into the EOPS program. The EOPS 

director nay authorize up to 10% of EOPs· students accepted to be enrolled for 
9 uni ts. · · · · 
·. (c) not have co~leted more than 70 units of degree· applicable credit A 

. coi.lrsawork 1n any combination of post-secondary higher education institutions. W. 
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(d) qualify to receive a Board of Governors Grant pursuant to Section 
58620(1) &f'Ml.or (2). . . · . · 

(el be educationally disadvantaged as determined by the EOPS director or 
designee. In making that determf nation at least one or more of the following 
factors at MiRilRYM. s~all should be conSfdered~; the student has: 
. (1) ~ot qualif~ied at the college of attendancetor enrollment into the 
m'fnfmurit level EngliSli or matherra tfcs course that is applicable to the 
associate degree. . · . · ·· 

· (2) not have· graduated from high school or ob ta 1 ned the Genera 1 Education 
Diploma (G.E.D. ). . . 

(3) graduated from high school with a grade point average below ~ 2.50 
on a 4. 00 sea le. 

(4) been previously enrolled !.!! remedial education. 

NOTE: Authority cited: Sections 69648,. 69648.5 and 71020, Education Code. 
·Reference: sections 69640 through 69655, Education Code. 

56222. Student Responsibility. 
To renBfn eligible tO receive programs and services, students shall: 
(a) apply for state and/or federal financial aid pursuant to the applicable 

rules and procedures of the college of attendance. 
(bl maintain academic ~Pesess progress towards a certificate, associate 

degree, or transfer goa 1 pursuant t.o the academic standards established by the 
college of attendance applicable to all credit enrolled stu·dents. 

(c) file an fn'fti.al EOPS application, and, wit~ tl:\e §Y14iAse aRd fe1191:•' wp 
ef a~PP9pl"iate liQPS el" etRe!O seYRseliA§ aRe ad'.'isellleRt staff, coll'plete and 
adhere to a student educational plan and.an EOPS mutual responsibility 
contract for programs and servf ces. · . . 

(dl within two months of acceptance into the EOPS program. provide income 
documentation from a~pPe1uc·iate state or federal income tax forms, or public 
assistance documentation pursuant to Section 58620 (2l of this part. or other 
docume nta ti on as requ1 red· for fi na ncfa 1 a 1 d by the college of a ttenda nee. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

-· . - ' . 

56224. Eligibility for EOPS Financial Aid. 
To receive EOPS ffiiiiiclira1d a studentshall: 

. (a) be eligible for and receive programs and services pursuant to Section.s 
56220 and 56222 above. . . . . . 

(b) demonstrate financial need according to the rules and procedures 
established for financial aid at the college of attendance • 

.! c) have need for EOPS ff na ncfa 1 a 1 d in a ccorda nee with Sections 56252 and 
99398 56254 of thfs Chapter. 

NOTE: Authority cited; Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. . . 
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56226. Limitations on Eligibility. 
A student who has met the eligibility requirements of Sections 56220 and A 

56222, and who participates without term-to-term interruption, shall continue ,..,. 
to be eligible until the student: - -

(a} has completeii. 70_ degree applicable credit units of instruction, or has 
1 completed consecutively six eeRseeYti>Je semester terms or nine quarter terms 

of enrollment. Ti me spent by the student enrolled f n· remedfa l courses, 
including remedial level English as a Second Language courses, shall not be 
included when co""uti ng the requf rements of this sub-section.· The EOPS Di rec­
tor nay waive this limitation only in cases where students are enrolled in 
programs which require more than 70 units, or which require prerequisites that 
would exceed the l irili ta ti ons. 

(b) has failed to meet the terms, conditions, and follow-up provisions of 
the student education plan and/or the EOPS mutual responsibility contract. 

(e) ~as eeeA detePllli Red ts l:laYe f)P9~'1ded false iAf9PllBt1BA 69A6ePAiAg a Ry 
f)Pe·1i_s1e11 ef 'l:l!fs ·,&ip·tiele i:iep:t;a,i1rtAg te tl:le deteNiAat4eR ef e1igi8ility, 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code, 
Reference: sections 69640 through 69655, Education Code. 

56228. Grandfather Provision. 
E1itble stUdents who were e11g-iele feP served by EOPS prior to the effec­

tiveate of this Article and who would otherwiseoecome ineligible, shall 
.continue to be eligible. for one academic year after the effective date of this 
A.rti cle. 

NOTE: Authority cited: Sections 69648, 69648.5 and·71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

Article 3. Program Standards · 

56230. Full-Time EOPS Director. 
Each college recervTng EOPS funds shall el!llloy a ... full-time EOPS director to 

directly ne.na g·e and/ol". coordinate the da fly operation of the programs and 
services offered, and to superv:fse and/or coordinate the staff assigned to 
perform EOPS activities. Colleges having less than full-time EOPS director 
positions nay continue such positions upon approval of the Chancellor._· The 
Chancellor shall consider the number of students served, the size of the EOPS 
staff and budget, and the scope and level of se'rvices offered when approving 
requestsfor less th~n full-time EOPS director positions. - · _ -

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code; 
Reference: ·Sections 69640 through 69655, Education Code. · _ 

-56232. · Outreach, Orientation, and Re~istration Services. · _ 
Each college receiving EOPS fiiiiOs s all provide access services to identify 

EOPS eligible students and facilitate their enrollment in the college. Access 
·services shall include at minimum: · 

· (a) outreach and recruitment to increase the number of potentia 1 EOPS 
el i'gi ble students who enroll at the col le9e. 
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(b) orientation to familiarize EOPS eligible students with: the. location 
and function of college and EOPS programs and services; the college catalog,. 
application, and registration process, with emphasis on academic and grading 
standards, college terminology (e.g., grade points, units),· course add and 
drop procedures and related rules; .financial aid application procedures; and 
transfer procedures to ·four-year institutions. 

(c) registration assistance for priority enrollment pursuant to Section 
58108 of this Part. · · 

NOTE~ Authority cited: Sections 69648, 69648. 5. and 71020, Edu ca ti ori Code. 
Reference: sections 69640 through 69655, Education Code. 

56234. Assessments. 
Each college receiving EOPS funds shall assess EOPS eligible.students using 

instruments and methods which the SRaAeelleF college president certifies 
ee~ePMiAeS are reliable, Valid, and appropriate for Students being assessed 
and for the purpose of the assessment. All assessment results which· make use 
of standardized scoring shall be explained and 'interpreted to EOPS students by 
counselors trained fn the use and meaning of such assessments. Assessments 
shall, at minimum, include:· 

(a) course· and placement tests in reading, comprehension, vocabulary, 
writing, a·nd conputations. . .·. · · .. 

(b) diagnostic tests to determine the specific academic skill deficiencies 
in areas in which placement tests indicate. that the student has a low 
probability of success in degree applicable courses as defined by college 
policies. . 

(c) study skill assessment which determines how well the student is able· to 
take lecture notes, outline written material, use library services, and use 
effect1 ve ·study techniques. · · · · 

(d) support service assessment which determines what services the student 
may need to attend regularly and participate in campus life (such as· the need 
for financial aid, chfld·ca·re, part-time employment, or extra'-curricular 
pursuits). · .. . . . : 

(e) assessment instrume.nts that are not culturally or linguistically 
biased. · ~-- - . ' . - . . . . . . 

NOTE: Authority cited: Sections 69648~ 69648~5 and 71020, Edu~tion Code. 
Reference: . sections 69640 through 69655, Education Code. 

56236. Counself ng and Advisement. 
Ea ch college recemng Eo?S funds sha 11 ~F9'/i ee ~pefessieRa l a eaee111i 6> 

eaFeeF, UHi ):18PS9Ftal 69YRSeliRg ta EQPS eligHile st1:AeeAtS 1 1'Ri6R1 at 111iRiA11:AIR1 
sllall meet tRe fel19'oliRg ·staFteaiaEls: 

(a) ea111FtseliRg &l:!all Ile JilP9'J1eee iR a i=atie ef ~gg &tYEleFtts te eRe fyll· 
ti111e pi=efessieRal eeYRseleP. , 

(9) st11EleAt iael e 11199el s sllall ae e~l aye El as eeYRsel eF a ssistaFtts a REI sl!a 11 
!:le tioaiReEI aFte Sl:AJIBP'<'isee ~ J!Pefess1eRal ee1:1Rseleias ta assist ~QPS Gt11EleFtts 
ta l:IRElepsta REI PeYti AB' (;l'F968EIYP8S j 111eet EleaElli RBS. YAEle'FS'liaAEI (;I Fi Rte El eellege 

' ep &:QPS ~PegPalR ., AfePl!B ti 8R1 9P ~ePf9PRI etl:leF aEl·d S81ReRt SBPVi ees EleteFIRi Ree 
te ee ap~pe~Pia~ ~· (:ll"efess1eAal 69YRSelePSa ' 
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(e) seYRselhg aREI aElvise111eAt .seio·liees shall pFeviEle feF te !!:OPS e1igiele A 
thpee eeRtast sessieRs fep eaeh &QPS s1:t.1EleRt iR eaeh ~Pffi as fell9\1s1 ,...r 
provide counseling and advisement to EOPS-eligible students of at least three 
contact sessions pet. term for each student asrol1ows: · - -. 

ffi(a) a contac sessiOilwlircn comh1nes1nterv1ew aAEI etheP fntetlJretation 
of assessment results to prepare a student educational plan and a mu al 
responsibility contract specifying what programs .and services the student 
shall receive and what the student is expected to accomplish • 

. ~b) an in-term contact ·session to ensure the student is succeeding 
adequately. that program5 and services are being provided effectively. and to 
plan changes as my be needed to enhance student success. 
~{c) a term-end or program exit contact session to assess the suc·cess of 

students in reaching the objectives of that term. the success of the programs 
and services provided in meeting student needs, and to assist students to 
prepare for the next term of classes. or to mke.future plans ff students are 
leaving the EOPS program or the college. 

NOTE: ·Authority cited: Sections 69648, 69648.5 and 71020. Education Code. 
Reference: sections 69640 thro4gh 696~5. Education Code. 

56238. Basic Skills Instructfon and Tutoring Services. 
Colleges rece1v1ng EOPS funds sliaT'I provide basic skills instruction and 

tutoring services to EOPS eligible students who. on the basis of assessments 
and counseling. need su·ch services to succeed in reaching their educational· 
goals. · 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020 • .Education Code. 
Reference: sections 69640 through 69655, Education. Code. 

56240. Transfer and Career Employment Services. 
Colleges receiving EOPS funds shall provide assistance to EOPS eligible stu­

dents to transfer to four-year institutions and/or to find career employment 
fn their field of training. Appropriate college and EOPS staff shall attempt 
to a rti cul ate coursework and support servf ces needed by EOPS. students wf th 
four-year f nstitutf onal staff, particularly four-year 1 nstf tutf ona 1 staff who 
are responsible for programs and services that a·re similar to EOPS. 

NOTE: Authorf ty. cf ted: Sect1 ons 69648, 69648. 5 and 71020. Edu ca tf on Code. 
Reference: Sections 69640 through 696?5, Education ~ode •. 
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Article 4. EOPS Financial Aid Standards ----
56252. Purpose. . . 

Financial assistance in the form of EOPS grants and workstudy shall be 
awarded in accordance with the provisions of this Article to EOPS eligible 
students for the purpose of reducing potential student loan indebtedness, or 
to reduce unmet financial need, after Pell grants· and other state, federal or 

·institutional financial aid has b~en ,askageEI. awarded to the student. 
. . 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education.Code. 
Reference: sections 69640 thro'ugh 69655, Edu ca ti on Code. 

56254. EOPS Grants and Workstudy Awards. . 
(a) Grants ll'ilY 6eawarded in an amount not to exceed $900 per academic 

year, or the amount of a student's unmet need, whichever is 1 ess. 
. (bl Workstudy awards shall not exceed $1,800 per academic year, or the. 
amount of a student's unmet need, whichever is less •. Workstudy programs shall 

-conform to gYi aeli Aes aflfll1 &a91 e te either federa 1 or state work study programs-, 
reruirements. BKee11t that However, contracts with private industry ll'ilY be 
ut lized to place EOPS workstudy students. · · 

(c) No combination of EOPS vrant and workstudy awards 11'13.Y exceed $1,800 or 
exceed the amount of a studen~ s unmet need, whichever is less in an academic 
year. 

(dl EOPS grants shall be disbursed to each student equally among terms in 
the college academic year. - -

NOTE: Authority cf ted: Sections 69648, 69648. 5 and 71020, Edu ca tf ori Code. 
Reference: Sections 69640 through 69655, Education Code. 

56256. Award Procedures •. 
(a) Financial aid offices shall fla&liage award and disburse EOPS grant and· 

-workstudy a1sai=Els funds according to college procedures upon the authorization 
of the EOPS office. aRll sl:iall ioeeehe aR aElllRRistPath·e alle\lla.Rse te SeetieR 

- iifi29fi(e) ef tl:lis tiai;iteP, · . . . . . . 
(b) EOPS offices shall authorize EOPS grant and workstudy awards such that: 
(1) Awards are distributed as evenly as possible between state Elef1ReEI 

dependent and independent students, 
(2) Priority# !!2 awards is fl&4e. givel to _dependent or independent stu­

dents having the lowest family or persona incomes, respectively. 
(cl EOPS offices 11'13.Y authorize an· EOPS- grant to reduce packaged student 

employment awards on a case by case basis. 

NOTE:· Authority cited: Sections 69648, 69648.5 and no20, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56258. Emergency Loans. 
'EOPS programs 118Y establish an emergency loan program for EOPS students to 

· meet unexpected or untimely costs for books, college supplies, transporation 
and housing; subject to the following provisions: · 

(a).· loans nay not exceed $300 in a single academic year and must be repaid 
· wfthfn the academic year in which the loan was made. 
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(b) loan funds shall be held in a separate account established by the dis­
trict for that purpose; collected funds and interest earned shall be credited 
to the loan account and all loan funds may be carried over fiscal years for 
the life of the loan program. 

(c) . the total amount held for the loan program nay not exceed three times 
the amount originally set aside to establish the program. Amounts in excess 
of this limit. or the total amount held when the program i.s terminated. shall 
be returned to the.Chancellor. · 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020. Education Code. 
Reference: sections 69640.through 69655, Education Code. 

Article 5, Staffing Standards 

56260. Sta ff. 
EOPS shall be provided by certi ff ca ted di rectors. instructors and counsel ors 

and other support staff approved by the governing board of the co11111Unity col­
lege district. · All staff funded by EOPS who are not supervised by the EOPS 
Director shall wePk a1i t~e EliPeetieA ef, iiii 0eaccountable tor tfie-nrPS­
Director..- for the services rendered to~ students pursuant to the approved 
~program plaii. _ 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56262. Director-Qualifications. 
(al The EOPS Director must possess a Co111111Jnfty College Supervisor 

Credential. 
(b) An EOPS Director hired after the effective date of this Article must 

have, within the last four years, two years of full-time experience or the 
equf.valent: · · 

(1) in the management or administration of educa ti ona 1 programs, communf ty 
organizations, government programs, or private industry in which the applicant 
dealt predominantly with ethnic minorities or persons handicapped by language, 
social. or economic ·disadvantages or, · 

(2) .as a community college EOPS counselor or EOPS instructor, or have com­
parable experience in working with disadvantaged clientele. 

(c) shall have completed a minimum of six units of college-level course 
work predom1 na ntly relating to ethnic mi nori ti es or persons ha nd1 capped by. 
educational, language, .or social disadvantages. · 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56264 •. Counselor ·Qualifications. . 
(a) EOPS "Counselors" are those persons designated by the community college 

to serve as certificated counselors in the EOPS program and must possess a 
Comrrunfty College Counselor Credential and. 
- (bl EOPS counselors hired after the effective date of this Article shall:. 
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(1) have completed a minimum of nine semester units of college course work 
predominantly relating to ethnic minorities or persons handicapped by 
language, soc1.al or economic disadvantages or, 

(2) have completed six semester units or equivalent of a college-level 
counseling practicum or counseling field work courses in ~· conmunity college 
EOPS program, or in a program dealing predominantly with ethnic minorities or 
persons handicapped by language, socia 1 or economic disadvantages and,. 

(c) have. tWo years of occupational .experience in work relating ta ethnic 
minorities or persons handicapped by language, social cir economic 
disadvantages. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

Article 6. Plans and Priorities -- - _..._; ______ _ 
56270~ Contract Plan. 

Districts wishi'ii'9£o participate in EOPS shall submit .for approval by the 
Chancellor a plan which conforms to the provisions of this Aft~e~e Chapter for 
each college within the district which intends to conduct an EOPS program. A 
college plan approved by the Chancellor shall constitute a contract w+th­
between the district which operates the colleg~ and the Chancellor. Changes 

. ·------
to the.program.plan nay be made only with the prior written approval of the 
Chancellor. · 

NOTE: Authority cited: Sections 6964.8, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56272. Outline. 
Each plan shall address the following: 
(a) the long-term goals of the EOPS.program in supporting the goals of the 

college and the goals adopted for EOPS by the Board of Governors. 
{b) · th!! objectives of .the EOPS program to be attained in the fiscal year 

for which EOPS funds are allocated. · · · · · · · · . 
(c) the activities to be undertaken to achieve the objectives, including 

how the college plans to meet the standards set forth in Articles 3, 4, and 5 
of this Chapter~ · 

(d) an operating budget which indicates the planned expendi.tures of EOPS 
funds, .and of other distri.ct funds to be· used to fina nee EOPS ·a ctivi ti es. 
. {e) the number of students to be served. . . 

· (f). an evaluation of the results achieved in the prior year of funding. 

NOTE: Authority cited: ·Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Edu ca ti on Code. 
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56274. Deadlines. 
The Chancellor's Office shall annually establish a final date for the.sub- ~ 

mission of EOPS ·plans and shall notify districts of this· date and distribute • 
the forms for the submission of the plan not less than 90 days prior to that 
date. Applications and plans received after that date shall be returned to 
the applying district without evaluation or consideration. 

NOTE: Authority cited: Sections 69648. 69648.5 and 71020, Education Code. 
Reference: 5ectfons 69640 through 69655, Education Code. 

56276. Review and Approval of District Plans. . 
All plans and requests for""'f"unding submitted on or before the deadline shall 

be reviewed and evaluated by the Chancellor. The Chancellor shall approve 
plans for funding in whole or in part. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56278. Program Eva luatfon !!l_ the Chancellor. 
Each college having an approved plan shall participate annually in an evalu­

ation of the effectiveness of the program which shall be conducted by the 
Chancellor. The annual evaluation shall·~ include on-site operational 
reviews, audits. and measurements of stu<leiit success in achieving their educa­
tional objectives. 

NOTE: Authority cited: Sections 69648, 69648.5. and 71020, Education Code. e 
Reference: sections 69640 through 69655, Education Code. 

56280. Priorities in Servi~ Students. 
Ea ch p 1 an s~a 11 1 ncorpora the pr1 orf ti es of th is Se ct ion in the order 

presented when serving students from among those who are eligible pursuant to 
Section 56220. The purpose of these priorities is to ensure that colleges 
strive to achieve and mafntafn a racial; ·ethnic, and gender coq>osftfon among 

.. income eligible students served which matches the racial, ethnic; and gender 
COllllOSi ti on by income group of eighteen yea rs and above who reside f n the 
college service area. 

(a) priority in outreach and recruitment services shall be directed towards 
correcting the greatest underrepresentation among students served. Additional. 
priority among underrepresented students shall be given to serving individuals. 
who are the first fn their family to attend coilege • 
. (b) priority in serving students enrolled at the college s.hall be: 

· (1) serving con ti nuf ng EOPS students with the 1 owe st income. 
(2) serving continuing EOPS students with the low~st income who are trans­

ferring from another EOPS program conducted by a comnunfty college. 
(3) serving first-time EOPS students with the lowest income. . 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 
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Article 7. Funding!.,!!& Expenditures 

56290. Income and Ex~ndi ture Accountab11 i ty. ·. · 
In accordanceWTthe ta11fornia Community College Budget and Accouriting 

Manual, districts· shall maintain separate accounts for monies provided for, 
and expended in, support of EOPS activities~ by specific ~ item. · 

NOTE: Authority cited: Sections 69648 0 69648.5 and 71020, Education Code. 
Reference: secti oris 69640 through 69655, Edu ca ti on Code .. 

56291. Allocations. 
The Board of GOvernors shall annual!~ adopt an EOPS Allocation Formula which 

fnCTiides as eTements the number of EoP -elirble' stliQents, the number of 
students served and the funds aviilabie. T e chancellor shirr annually · 
allocate EOPS tunas to colleges within districts in.accordance .with the EOPS 
Allocation Formula as adopted by the Board of Governors. . 
NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 

Reference: sections 69640 through 69655, . Edu ca ti on· Code. 

56292. Adjustment To ·Allocations. 
The Chancellor rrayadjust the allocation to any college during a fiscal year 

for one or more of the following reasons: 
(a) to correct over or under allocated amounts .in any of the three prior 

fiscal years. 
(bl to correct for over or under utilization of·allocated amounts fn the 

current fi sea 1 year. · · . 
(e) t.e ee'P'Peet fef' evef' e'P 1:nulef' alleeateEI a1Re1:1F1ts l:iaseEI Yfi9FI tf:le i=es1:1lts 

ef a1:1Elits ei= tl:le Peil:lf'R ef YReK~eREled fl:IREISa 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 

56293. District Fiscal Responsibility and.Contribution. 
Districts shal1·1nsure.thit colleges under their Jurisdiction conducting 

EOPS programs .provide ·to EOPS students who need them the same programs and 
services the college· offers to all of its credit enrolled stude.nts. The dis­
trict fiscal responsibility is to fund the cost of such·programs and services 
from resources available to it, except EOPS funds, at a rate per EOPS student 
that is at least equal to the average cost per student served (includ~!!![ 
EOPS students) in these programs and services. The district contribution is 
the amount expended above the district fiscal responsibility, exclusive of EOPS 
supplemental costs, to support EOPS activities, and shall, at minimum, consist 
of the salary and benefits of the EOPS Director position. Tl:le Cl:laReelle'P 1Ray 
'flih'e tl:le EQPS Qi Pe6t8f' &est YJ19FI ~~Pi tteA PeE1Yest ef tf:le ElfstFi et &WpeFi RteR• 
EleAt/ehaRsel l eP Ele ta i1 i R§ tf:le PeaseFts fep tf:le Pe1{west a REI t~e eeRseE1YeRees if 
EleR4eEI, Districts acceptinteEOPS funds will be reguired to bay the salary of 
the EOPS (Hrector at the ra :-orat 1eas"tsrrZof salary ancT eneffis for l9B7-
88 aiiOToo: of salary and"berielTtsfor 198R9and everyyear thereafter. ---- -- - - -
NOTE:· Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 

Reference: sections 69640 through 69655, Education Code. 
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56294. - EOPS Supplemental Costs. 
Collegii'Shail expend EOPS funds only for programs and services which are 

· - over. above, and in addition to the district fiscal responsibility., pl11s aA 
at!h11iRis'liN'lih'e aller.1a11ee ef.YJil 'lie 81 ef 'lille eellege EQPS alleeathfi, S11ell -.A 
a1le1·aAee sl:lall l;Je gPaRted 'lie eelleges ~111fell lllE!e'li 'lille 1111Ri111A111 di&tPie'li W 
98R1;1"il;J11tielh . . . 

NOTE: Authorfty cited: Sections 69648. 69648.5 and 71020, Education Code. 
·Reference: sections 69640 through 69655~ Education Code. 

56295 .. - Exlenditures Allowed. - - . -- . - · 
(a) co1 eges may expend EOPS funds to meet the EOPS supplemental costs as 

defined in Section 56294 for oH+ personnel and other expenses approved in the 
EOPS annual plan. Expenditures for other expenses f n object categories 4000-
6000 (except for EOPS financial afdl in the Budget and Accounting Manual shall 
not exceed lOS of, the EOPS a lloca tfon or $50, 000, whichever is 1 ess. 

(b) - Requests to purchase computer hardware and/or software shall be 
approved by the district eata Ji1P&eess111g lllilRageP superintendent/president 
prior to transmittal for approval by the Chancellor. 

(e) +he e;QPS ae111i111stFath·e allg,caAee shall ee al1eea'liee eAlY te eelle!!e 
sel"vi ee sites sePv1Ag i;;gps stYEleAts as JilPesePieeEI ~ the i;;gps effiee aREI )IM ell 
e1a11R !!.OPS SYJilJill&IReA'lia.l ees'lis fep tlle eQPS S'liYdeAtS 5ep·,·ed1 Tiie illRBYAt all e 
ea'lieEI ella11 Ile ell:peAEleEI 'lie a11g111e11'1i BA e·he epePa'liieAS eAly, AlleeatteEI u1e1111t:s 
sl:la11 Ile eals11la'liee 13y ee1111u1'liifl!! the i;;gps SllJi11!le111eA'lial eee'li ef eePv1Ag E:QPS . 
s'liYEl&A'li& as a Jl&PseAt ef 'lille si'lie's te'lial e11el"ati11g eee'li, aAEI 1111l'lii11ly1Ag 'lihat 
pePeeR'li ~ 'lil:le aEllRi Ris'liloa'lih'e ses'li ef 'lille si"liea If EQPS alle\1'UF1ee f1111es a Pe 
Re'li ade~wa'lie te 1Reet tl:le fyll ees'li ef &Yell sals11la'liieAs1 proi.ePi'l;y sllall ge 
fiPst ts 'lille sellege's fiRaReial aid eff1se1 t11teFiA!! pFegFa111, a11d ee1o1AseliAg 
ll1'8§PaAI, i Fl 'lilla t 9Fdel". . . - e 
NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 

Reference:- sections 69640 through 69655, Edu ca tfon Code. -

56296. Exaenditures Not Allowed. · 
EOPS fun s sha11 notoe expended for the following:-_;_ a)(eep'li feP 'fteFRS (a) 

'lil'IPewgl:i (el, 11ah·e1"& my ee a1111roeved ey· tl'le Sl:laAse11ero eA a ease ey ease 
easisa . - . .. . -

(a) college administrative support costs (e,g •• staff of the business 
office, bookstore, reproduction, staff at the all t1tleEI deans- salary level ei=. 

'heir> eE1Y'h·aleAt and above). . - -
(b) indirect costs (e.g., heat, lights, power, janitorial service). 

· (c) politicaJ or profe.ssional association ae'lihif'Ues. dues and/or 
contributions. · _ . - - "7""""."'" -

(d) costs of furn:fture (chairs, desks, coat hangers, etc.) -
(e) costs of construction, remodeling, renovation, or vehicles. 

- (f) .- travel costs (e)(se11t fe; EQPS staff aAd etYEleAts other than travel costs 
of .EOPS. staff and students for .:te- EOPS activities or functions;:--
l;cept for items (a) tfirour (c) above, waivers llBY ~approved by_!!!! Chan-· 
ce or ~ !. case-by-case bas s. _ - . · . 

NOTE: Authorf ty cf ted: Sections 69648, 69648. 5 and 71020, Edu ca ti on Code. 
Reference: sections 69640 through 69655, Education Code. 
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56297. Special Projects and Incentives. 
(a) rrie Chancellor mayaTlocate funds for special projects which seek to 

benefit the statewide, regional, or local conduct of EOPS programs. provided 
that no special project duplicates college or EOPS activities. 

(b) ·Criteria and procedure;s for the selection and approval of special pro­
jects sha 11 be recommended by the adv.i sory committee es tab 11 shed pursuant to 
Section 69643 of the Education Code. 

(c) Funding. for special projects shall consist of amounts set aside for 
this purpose in the Governor's Budget. The Chancellor may redirect funds re;. 
leased pursuant to Section &6282 56292 to fund additional special projects. 

(d) Colleges which demonstrate outstanding ef.fectiveness based upon evalua­
tions conducted pursuant to Section 56278 of this Chapter shall receive prior­
ity consideration for use of special project funds or other funds which may be 
released pursuant to Section 562g2 . 

. NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: Sections 69640 through 69655, Education Code. 

56298. EOPS Financial Aid Restriction •. 
In eac1ltisca1 year t~colleges shall expend for EOPS grants and workstudy 

an amount equal to that expended in the prior fiscal year, unless waived by 
the Chancellor, for the following reasons: · 

(a) to establish a book service program. 
(b) the college allocation was corrected pursuant to Section 56292. 
(c) to meet the requirements of Article 3. 

NOTE: Authority cited: Sections 69648, 69648.5 and 71020, Education Code. 
Reference: sections 69640 through 69655, Education Code. 
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EXPLANATION OF CHANGES FROM REGOLATIONS AS ORIGINALLY 
NOTICED 

The following sections of Title 5 were changed from the briginal 
version which was filed with the Office of. Administrative Law on 
May 23, 1986. The majority of changes were made upon the 
recommendation of legal counsel who felt that much o:t: the language 
required minor changes in order to make it acceptable. Other 
changes more substantive in nature are a result of both legal 
counsel and field input. we have attempted to identify below these 
changes to the regulations as staff, staff and field, and field 
changes. We have listed only the regulations which were modified 
in some manner. 

Article l. General Provisions and Requirements 

56201~ Waiver~ 
The Chancellor is ·authorized to waive any of the requirements of 

Articles 3 and 5. Waiver requests must be submitted to the 
Chancellor in writing by the district superintendent/chancellor 
setting forth in. detail the reasons for the request and pe-l!eR-1!4a! 
'the resulting problems caused if the request 4e were denied. 

Reason for Modification 

The language was changed from the original version in.order to 
avoid ambiguity.· 

56204. Student Served. 
- For purposes of allocating EOPS funds.L aF1a conducting audits and 

evaluations, an EOPS student served.'is a person for whom, at 
minimum, the.EOPS'program has documentation in the student's file 
of an EOPS application, Edu.cational Plan, and Mutual Respons'ibility 
Contract developed pursuant to Section 56222 (c). -. 

Reason ~ Modification 

The term evaluation was added to indicate that conducting an 
evaluation is a separate and disti~ct activi~y apd should not to be 
confused with an audit. In addition, when conducting evaluations, 
the services that students received will be reviewed 

56206. EOPS Information. 
~Chancellor shall require districts receiving EOPS funds 

saa!~ to provide information about students served and the level 
and type of progr'ams. and services each student received· •. 4R -
aeee;eaaRee-w4-ea--EeE!1:14;i;emeR-l!e-e£--eae-sa~4£e;i;H.4a-semmttR4-l!y-Ge±±e!ee 

_ · 9 ~ 4 £ e11111-s-ea·-e ew4ae-i R-l!e!Ea-l!ee-Repe;i;-!: 4 Fl~-s ye 4:eH1T 
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Reason for Modification 

To identify the person who has the.authority to require 
information.· 

56208. Advisory Committee~ 
Each EOPS program shall have an Advisory Committee appointed by 

the president .. of. the college ·upon recommendation ·of the EOPS · 
Director •. The purpose of the advisory committee is to assist the 
college in developing and maintaining effective extended 
opportunity programs and services. The term of each committee 
member shall be for two years, July 1 to June 30 of the succeeding 
year. Members may serve more than one term. The committee shall 
consist of rio fewer members than the members of the local Board of 
Trustees. Members shall serve without compensation. Members may 
be reimbursed for necessary expenses incurred in performing their 
duties. The advisory committee should include representation from 
college personnel, EOPS students, local or feeder high schools, 
community and business sectors, and four-year colleges where 

. possible. · The· Advisory CommitteeeRa shall meet at least once 
during each academic year. 

Reason for Modification 

Staff felt that the addition was needed·to eliminate any ambiguity. 

56210~ Comparable Level of Service.a. e 
Beginning with the ;!:98i-8~ 1987-88 academic year and every year 

thereafter, ~fie-p;!:aR-sfiall-p~e¥~ee-~fia~-a college shall maintain 
.the same dollar level of services supported with non~EOPS funds as 
was the average reported in its ;i.984-8§-p~e§~am-plaRT final budget 
repo~in the previous three academic years. At ~ minimum, this 
amount shall egual the three-year average .£!. 15% of ~ average 
EOPS allocation to that college for the ~ three base. ~ears~ 
WFiIChever.~ greater. ~Chancellor may approve reductions .!.!2 the 
re.quired amount g enrollment .!.!!. the _rn program decline. 

Reason for Modification 

Testimony that was given.vigorously opposed this requirement. 
However, the Statutory Advisory Committee (created pursuant to ED 

. Code Section 69643) which serves: as the advisory body to the Bo·ard 
of Govenors, reviewed Ed Code Section 69651 and developed the 
language above to. identify the· term supplant as expenditures inade · 
over a specific period of time. The statutory basis needed 
addi'tional explanation. The Board's advisory committee 
essentially agreed with some of the objections. Nonetheless, 
cognizant that the requirement and a recommendation to the Board. on 
how to implement it was necessary, the Board's Advisory committee 
recommended that ·the amount of spending a college must maintain be 
either the average dollar level of services supported with non-EOPS 

.,funds as reported for the past three years or 15 percent of the .& · 
a"V'erage EOPS allocation to the college for that same three year W 

716 



period~ the amount to be determined by whichever is greater~ ln 
addition; the Advisory Committee recognized t.hat falling EOPS 
student participation should justify some .reduction· in the. required 
level of maintenance of effort, and recommended the development of 
a mechanism for adjustments. The Board agreed with this position 
which was in part recommended by several people who testified 
before the Advisory Committee. 

Article 2. Studerit Eligibility and Responsibility· 

56220. Eligibility for Programs ~ Services. . . 
To receive programs and services authorized by this chapter, a 

student must: R1ee~-a**-ef-~Ae-e~aR~a~ee-aBS-eeee4~4eRe-ef-~a4e 
eee-1!4ee~ 

(a) be a resident of California pursuant to the ,provisions of Part 
41 commencing with Section 68000 of the Education c.ode. 

(b) be enrolled full-time when accepted into the EOP~ program. 
The EOPS director may authorize u~ to 10% of EOPS students accepted 
to be enrolled for 9 units. · 

(c) not have completed more than 70 units of degree applicable 
credit course work in any combination of post-secondary higher 
education institutions~ · 

(d) qualify to receive a Board of Governors Grant pursuant. to 
Section 58620 (1) aee or (2). 

(e) be educationally disadvantaged as determined by.the EOPS 
director or designee. In making that determination at least one or 
more of the· fo 11 owing factor s7-a~-Rl4R4RltiR17 -el'la** shoiiid be 
considered+L the student has: 

(1) not qual.ified at thecollege of attendance for enrollment 
into the minimum lever" English or mathematics course that· is 
applicable to the ass.ociate degree. 

(2) not have graduated from high school or obtained the General 
Educqtion Diploma (G.E.D.) • 

. (3) graduated from high school with a grade point average below 
a ... QG ~on.a 4.00 scale. 
ill previous enrollment in remedial education. 

R~a~on f6i Modifi6ation 

This section was modified based 6n testimony regarding the lack of 
flexibility Directors could exercise when selecting students for 
the EOPS program~ The changes were incorporated to allow some 
subjectivity into-the selection process~ Most Director's felt that 
a human factor was needed unless the regulations covered e~ery 
educationally disadvantaged criteria that could be thought of. 

56222. Student.Responsibility. 
To remain eligible to receive programs and services, stud·ents 

shall: 
(a)· apply for state and/or federal financial aid pursuant to the 
applicable rules ·and procedures of the college of attendance. 

(b) maintain academic p!!eeeee progress .towards a certificate, 
·· "associate degree, or transfer goal pursuant to the academic e· .. ~tandards established by the· college of attendance applicable to 
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all credit enrolled students~ 
(c) file an initial EOPS applicat{on, and7-W4~fl-4;.fie-gl:!l4aasee-af!EI e 

ie;;J:ew-l:!lp-ei-apprepE4a4;.e-E9PS-eE~e4:fieE-eeesee;4sg-ase-aeY4ee111ef!4;. 
e4:aii7 complete and adhere to a student educational plan and an 
EOPS mutual responsibility contract-for programs and services. 

(d) within two· months of acceptance into the EOPS program, provide 
income documentation from apprepr4a4;.e state or federal income tax 
forms, or public assistance documentation pursuant to.Section 58620 
(2) of this part,· or other documentation as required for financial 
ald by the college of attendance. 

Reason .!.£!. Modification 

The first change was made to co.rrect a typographical error. The 
second change was made because the student does not determine the 
follow up procedures or who provides those services. It was felt 
that .because of this, the statement was inappropriate for a 
regulation on student responsibility • 

. 56224. Eligibility for EOPS Financial Aid. 
To rece.ive EOPS fTiianc1al aid a student shall: 

·(a) be eligible for and receive programs and services pursuant to 
Sections 56220 and 56222 above. 

(b) demonstrate financial need according to the rules and 
procedures established for financial aid at the college of 
attendance. 

(c) have need for'Eo~s finaricial aid in accordance' with Sections 
56252 and 59258 56254 of this Chapter. 

Reason for Modification 

This change was made· to correct a typographical error. 

56226. Limitations on Eligibilit¥. · · 
A student who has met the eligibility requirements of Sections 

56220 and 56222, and who participates without term-to-term 
ititerruption, shall continu• to be eligible until the student: 

(a) h~s completed 70 degre• applicable credit units of 
instruction, or, has completed consecutively six eeaeeel:!l4;.4Ye 
semester terms or nine quarter terms of enrollment. Time spent by 
the student enrolled in remedial courses, including remedial level 
English as a Second Language courses, shall not be included when .. 
computing· the requirements of this sub-section. The EOPS Director 
may waive this limitation only in cases. where students are enrolled 
in programs which require more than 70 units, or which require 
prerequisites that would exceed the limitations. 

(b) has failed to meet the terms, conditions, and follow-up 
provision~ of the student education plan and/or the EOPS mutual 
responsibility contract_. . . . . .· 
~e*-fiae-s·eea-ee.£ei01114aee-4!e-fia¥e-pEeY4E1ee-.€a;!:ee-i:a£e!:111a4:4.:eft 

eeaeeER4R!-~f!y-p~e¥4e4•f!~e£-4!fiie-AE4:4e;J:e-pe!:4:a4a4ag-4:e-4!he 
ee4:eEl!l4Ra4:4eR-e£-e;J,4g4s4;!:44;.yT 

Reason for Modification 
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This change was made to correct any ambiguity in the meaning of 
this regulation. 

56228. Grandfather Provision. 
Eligible students who were el4§4ele-.fet: served .£l EOPS prior to 

the effective date of this Article and who would otherwise become 
ineligible, shall continue to be eligible for one academic year 
after the effective date of this ~rticle. 

Reason for Modification 

This change was made to correct the problem of eligible students 
continuing to be eligible for services one year after the effective 
date of these regulaj:ions. It was called to our attention by EOPS 
Directors tha~ we should only extend the grandfather provision to 
those students who had been served. We agreed and made the change. 

Article 3. Program Standards 

56230. Full-Time EOPS Director. 
Each col;J.egereceiving EOPS funds shall employ a full-time EOPS 

director to directly manage and/or coordinate the daily operation 
of the programs and services offered, and to supervise and/or 
coordinate the staff assigned to perform EOPS activities. Colleges 
having less than full-time EOPS director ·positions may continue 
such positions upon approval of' the Chancellor. The Chancellor 
shall consider the number of students served, the size .of the EOPS 
staff and budget, and the scope and level of services offered when 
approving requests for less than.full-time EOPS director positions. 

Reason for Modification 

The words "staff and" were·added;to include the size of the staff 
in the program as an additional· crite·ria for use in determining 
whether a waiver should be gran-ted.- This change recognizes that 
the size of a. programs budget does not nec_essarily indicate that 
there· is a large supportfve staff which-needs to be managed, This 
could be used as a strong argument for not having a full time 
Director. - · 

56232. ·outreach, Orientation, ~Registration Services. 
Eac.h college receiving. EOPS funds shall provide· access services 

.t6 identify EOPS eligible students ~nd facilitate their enrollment 
in the college. Access services shail include at minimum: 

(a) ou~r~ach and recruitment.to incre~se the number of potential 
EOPS. eligible ~tudents who 'enroll at the college. . 

(b) orientation to familiarize EOPS eligible students with: The 
location and function of college and ~OPS programs and seivices; 
the college catalog, application, and registration process, with 
emphasis on academic and grading standards, college terminology 
(e.g., grade points, units), course add and drop procedures and 

·related rules; financial aid application procedures; and transfer e .. procedures to four-year institutions. 
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(c) registration assistance for priority ~nrollment pursuant to 
Section ·58108 of this Part. 

Reason for Modification 

The word "potential" was added because outreach and recruitment. 
efforts cannot be geared to EOPS eligible students in all cases. 
Without the word potential, this section·would not allow the 
recruitment of students-who were not currently enrolled in college. 

56234. Ass·essments. 
Each college receiving EOPS funds shall assess .EOPS eligible 

students using instruments and methods which the Sha11ee:l:;be:: college 
president certifies ee~e::m4Res are reliable, valid, and appropriate 
for students being assessed and for the purpose of the assessment. · 
All assessment results which make use of standardized scoring shall 
be explained and interpreted to EO~S students by co~nselors trained 
in the use and meaning of such assessments. Assessments shall, at 
minimum; include: · · 

(a) course placement tests in reading, comprehension, vocabulary, 
writing, and computations. · 

(b) diagnostic tests to determine the specific academic skill 
deficiencies in areas in which placement tests indicate that the 
st~dent has a low probability of success in degree applicable 
courses as defined by college policies. · 

(c) study skill assessment which determines how well the student ... 
is.able to take lecture notes, outline written material, use ..., 
library services, and use effective study techniques. 

(d) support service assessment which determines what services the 
student may need to attend regularly and ·participate in campus life 
(such as the need for financial aid, child care, part-time 
employment, .or extra-curricular pursuits). · · 

(!?) attempts should be made to.utilize assessment instruments that 
~ culturally an~_ ling·uTStically unbiased. 

Reason for Modification · 

This section was modified to all6w ·for flexibility in the 
certification of assessment instruments. It was pointed out that 
because of the diversity among th.e colleges in their location, 
student bodies, and funding levels, it would be more appropriate to 
have the college president certifying the. reliability than the 
Chancellor. On the other hand, it was also felt by staff and some 
EOPS Directors that the assessment- instruments should be unbiased 
culturally and linguistically. The addition of (e) above will 
allow programs to see if such instruments exist and if they do 
there will be an ~mpetus to use them. 

56236. Co~nseling and Advisement. . 
Each college receTVing EOPS funds shall pEeY4Eie-p::e!Eeee4eRa:l: 

aeaeem4eT-eaEeeE7-aREi-pe::eeea;b~ee~11se:l:4R§-~e-89PS-e:l:4§49:l:e-e~~Eie11~e ... 
'wh4eh7-a~-m4R4m~m~-eha:l::l:-mee~-~he-!Ee:l::l:ew4e§-s~aRea::as+. -.., 
-fa~~ee~Re~:l:4R§-eh~:l::l:-~e-p~eY4ee~-4~-a:Ea~4e-ei-3Q9-s~~ae~~s-~e-eRe 
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~~~,:~4~e~i~i~eiiii~i~~~i~~iiii~; . .. . 
--f et-e-tt:1EleR-t-1:e;!,e-meEle;!,e-eaa;!..l:-she1:!.l:El-ee-emp;!,eyeEl-ae-eel:!see;!.e1: 
aes,e4:aB4:S-aRe-eaa.l:;!,-eael:!;!,e-ee-:4:ra4Bee-aee-Sl:!peEY4see-ey . 
pEefees,eRa.l:~eet:1Re,.l:e1:e-4:e~aee4s4:-~9PS-s4:1:!~ee4:e-4:e-l:!eee1:e4:aee 
Eel:!.£,ee-p1:eeeel:!Ees7-mee4:-Eleae.l:4ees7-l:!aeers4:aee-pE4e4:ea-ee.l:.l:e§e-eE 
BePs.:.;pioe,~a111-:48ii1:mak.4.ee~~e!.~!;ie~ier&t-e.t~eio-a~¥4semea-4:-eerY4eee 
ee-4.eElll4Bea-4:e~ee-appiE9piE4a4:e-ey~prefees4eRa.l:~eel:!RSe;!,eiEBT . 
--fet-eet:1Ree.l:4e§-aaa-aaY4semeR4:-se1:Y4.eee-eaa.l:.l:-pEeY4ae-ieE-4:a1:ee 
eee4:ae.£-eeee,eee-ie1:~eaei::i-aePS-e4:1:!ae0i1:.:.-!:e.:.eaea;...~efli.;;.ae-ie.l:.l:ews+· 
p1:eY4ee-eel:!Rse.l:4e!-~~ae¥4ee111ee4:-!!~B9PS~e;!,4,4e.l:e-s4:t:1ee04:e-ei-a4: 
.l:eae4:-4:at:ee-eee4:ae4:-seeeTeRe-:~et:-4:e1:111-ie1:-~-s4:l:!ae04:-,!!-ieilewe+ 
+1+ (a) a contact session which comb.ines interview aREl-e@,eE 
interpretation of assessment·results to prepare a student 
educational. plaC-and a mutual responsibility contract specifying 
what programs and services the student shall receive and what the 
student is expected to accomplish • 

..fiH· (b) an in-term contact session to. insure the student is 
succeeding adequately~ that programs and services are being 
provided effectively, and to pl~n changes as may be. needed to 
enhance student success. . · 
~~t (c) a term-end or prog~am exit contact session to assess the 

successof students in reaching.the objectives of that term, the 
success of the programs and services provided in meeting student 
needs, and to assist students to prepare for the next term of 
classes, or to make future plans if students are leaving the EOPS 
program or the college. 

Reason for Modification 

This section has major modification and requires a more extensive 
response~ This issue at one point was perhaps the most 
contro~etsial of all the regulations. The issue drew criticism 
from everyone. EOPS staff at .. t::he colleges argued for a lower 
ratio, while chief executive officers and other argued to delete 
the requirement entirely because it would be to costly, would not 
guarantee. counseling, and furthermore~ ·was unnecessary since other 
regulatio.ns were sufficiently specific on. counseling requirements. 

The Board and the Board's Advisory Committee were sensitive to all 
of these viewpoints. After considerable deliber~tion, the Advisory 
Committee concluded that, as a practical matter, higher risk 
students ·Should be served by a lower ratio, but that all6wance for 
flexibility. is needed. Consequently,. the ·committee recommended . 
that a 200 to 1 ratio "should" (rather than "shall") be achieved, . 
and felt that monitoring and evaluation of this objective compined 
with other counseling requirements should precede a Board mandate 
on the question of the ratios~ ·The Chancellor recommended that the 
Board adopt, as part of ·its r.esolution concerning the proposed 
regulations., a statement about the. 200 to 1 ratio, rather than 
adopting this ratio as part of the regulations. 

The regulation was then modified to its present for~ because the 
. · A.dvi sory Committee and members of .the ·EOPS community could not make e ·. a 'change of this· type to strengthen the regulation with out 
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consulting with all affected parties: This process would hav~ 
delayed the regulations and it was felt that overall it would be 
best to proceed wi.th them in there current form. 

Article 4. EOPS Financial Aid Standards 

56252. Purpose. 
Financial .assistance in the form of EOPS grants and workstudy 

shall be award~d in accordance with the provisions of this Article· 
to EOPS eligible students for the purpose of reducing potential· 
student loan indebtedness, or to reduce unmet financial need~ after 
PELL grants and other. state, federal, or institutional financial 
aid has been pa_eliagee-r for ~ student. 

Reason for Modification 

To i.dentify who was, being served by this regulation~ The word 
"awarded" has more meaning than the word "packaged". 

56254. ™ Grants ~ wor.kstudy Awards. 
. (a) grants may be awarded in an amount not to exceed $900 per 

.academic year, or the amount of a student's unmet need, whichever 
is less~ · 

(b) workstudy awards shall not· exceed $1,800 per academic year, 
or the amount of a student's unmet need, whichever is less. 
Workstudy programs shall conform to ge4E1el4see-appl4eaele-4:e either 
federal or state workstudy programs, reguirements. et1eep4!-4:1=ia4: A 
However, contracts with private industry may be utilized to place ~ 
EOPS workstudy students. 

(c) no combination of EOPS grant and workstudy awards may exceed 
$1,800 or exceed the amount of a student's uriniet ·need~ whichever is 
less in an academic year. ·. 

(d) EOPS grants shall be disbursed !£ each student equally among 
terms in the college academic year. 

" 
Reason for Mo~ificati~n 

The ~ords ''gu~delines applicabl~ to" wa~ changed to ~either" to 
clarify the intent and· to insure that the reader understood ·that 
these were requirements and not guidelines. 

The words "to each student" were added to indicate for whom_ this 
regulation was to apply and to eliminate ambiguity~ 

56256~ Award Procedures. . 
(a) financial aid offices shall paeliage award and disburse EOPS 

grant and workstudy a~a~ee funds according to ~allege procedur~s 
upon the authorization of the EOPS office aee-ekall-Eeee4Ye-aa 
ae111.4e4e4:~a4:4Ye-allewaaee-p1:tES\taB4!-4:e,.;.See,-4:4eR-5ia95--f er-ei-4!A4:S 
Sl=iap4:e~; · · 

(b) EOPS offices shall authorize ~OPS grant and workstudy awards 
such that: e 

(1) Awards are distributed as ·evenly as possible between e4!a4!e· 
a·ei4fleE1 dependent and independent students. 
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••• 

Testimony received from the field opposed giving data process 
managers the authority to approve of computer purchases when this 
actually was the responsibility of the Superintendent/President. 
staff agreed and made the change. 

The second part of this section which has been deleted was based on 
the reason for modifi~ation in section 56294 above. 

56296. Expenditures Not Allowed. . 
EOPS funds shall not be expended for the followingTi E*eep~-ie£ 

4~eme-iat-~R£e~~R-~et7-wa4Ye£e-may-ae-appreYee-ey-~Re-SRaAee±~e£-ea 
a-eaee-ey-eaee-eae4eT 

(a) college administrative support costs (e.g., staff of the 
college business office, bookstore, re~roduction, staff· at the ~~! 
~+~~ea deans salary level eE-~Re4E-e~a4Ya±ea~ and above)-.-

(b) indirect costs (e.g., heat, lights, power, janitorial 
·service). · · 

. (cl political or professional association ae~4Y4~4eeT dues and/or 
contributions~ ~ ~ ~ 

(d) costs of furniture (chairs, desks, coat hangers~ etc.) 
(e) costs of construction, remodeling, renovation, or vehicles. 
(f} travel costs ~eHeep~-ie£-~9PS-e~a~i-aRa-s~a~es~e-other than 

travel costs of EOPS staff and students for ~e EOPS activities-Qr 
functionst. Eicept"'for items-~ through (c) above, waivers may.be 
approved ~ the Chancellor on a case-by-case basis. 

Reason for Modification 

The language was changed to make the regulation clear as to intent. 
Other changes were made to improve sentence structure. 

56297 •. Special Projects and Incentives. 
(a) the Chancellor may allocate funds for special projects which 

·seek to benefit the statewide, regional, or local conduct of EOPS 
programs, provided that no special project duplicates college or. 
EOPS activitie~. · 

· (b) criteria and.procedures for.the selection and approval of 
special projects shall be recommended by 'the advisory committee 
established pursuant to ·section 69643 o'f the Education Code. 

(c) funding for special projects shail consist of amounts set 
aside for this purpose in the Governor's Budget. The Chancellor 
may redirect funds released pursuant to Section 5ei!ii! 56292.to fund 
additional special projects. · 

(d} colleges which demonstrate outstanding effectiveness based 
upon evaluations conducted pursuant to Section 56278 of this 
Chapter shall receive prio~ity consideration for us~ of special 
project funds or .othe~ funds which may be released p~rsuant to 
Section 56292. 

Reason ~"Modification 

This change was made because staff transposed a number and 
·.referenced the.~rong regulation. 
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required !.£ ~ ~ salary of the EOPS director at the rate of at 
least 50% of salary and benerits for 1987-88 and-roo% of salaryanc A 
benefits for 1988-ll and every year thereafter~ -- W 
Reason ~ Modification 

This change was made after testimony argued that this requirement 
~ould increase local cost, and since EOPS is a supplemental 
program, so also should the supplemental cost of the director be 
charged to EOPS. Testimony recommended either a phase-in of this 
provision or a simple local match requirement. 

The Board's Advisory Committee Committee concluded this testimony 
had sufficient merit to alter its recommendation to phase-in the 
requirement as indicated in the regulation. 

56294. ·~Supplemental Costs. 
Colleges shall expend EOPS funds only for programs and services 

which are over, above, and ln addition to the district fiscal 
responsibility. 7-p±~e-aR-aem4R4eeEa~4Ye-a±±ewaRee-e€-tip-~e-S~-ei 
eee-ee±±ege-B9PS-e±±eea~4eR~--S~ea-a±±ewaRee-eaa±±-ee-§EaR~ee1-@e 
ee±±egee-wa4ea-mee~-efle.:..m4R4HltiRl-e1i-e~E4e~-eeR~E4eY4:4eflT · · 

Reason for Modification 

This provision was deleted on the grounds such cost were not 
justified and were in violation of Education Code Section 69651. A 
This section prohibits suppianting with EOPS funds expenses .for W 
EOPS which are currently funded with district contribution~ 

56295 •. Expenditures Allowed. 
{a) Colleges may expend EOPS funds to meet the EOPS supplemental 

costs as defined in Section 56294 for.a±± personnel and other 
expenses a~proved in the EOPS annual plan. Expenditures for other 
e~penses in object ca~egories 4000-7000 {except for EOPS financial 
aid) in the Budget and Accounting Manual shall not exceed 10% of 
the EOPS allocation or $50,000, whichever is less. 

(b) Requests to purchase computer hardware and/or software shall 
be approved by the district e1a~a-pEeeeee4Rg-maRa§eE Superintendent/ 
President prior·to transmittal for approval by the Chancellor. 

~e~-~fie-B9PS-ae1m4A4eeEae4Ye-a±±ewaRee-eaa±±-ee-a±±eeaeee1-eR±y-4:e 
ee!±ege~eeEY4ee-e4~ee-ee~Y4Rg-B9P~-e4:~eeRes-as-pEeeeE4eee-ey-4:ae 
B9PS-eii4ee-aRe-wa4ea-e±a4m-B9PS-eypp±emeRea±-eeees-ieE-ese-B9PS 
·e4:~E1eRes-eeEYed~--~ae-amel:IR4:;..a±±eeaeea-eaa±±-ee-e*PeReea-ee-aY§RleRe 
&fl-s44:e-epeEa~4eRe-eR±~~--~±±eeaeee1-amel:IRee-eaa±±-ee-ea±e~±aeea-ey 
eemp~e4Rg-4:ae~B9PS-s~pp~emeAea±-eee•-e~-~eEY4R§-B9PS-s4:~e1eRee-ae-a 
peEeeR4:-ei-4:ae-e4eeie-ee4:a±-epeEae4R§-eeee~-~R~-m~!e4p±y4ag-eflae 
peEeea~-ey-eae.:..aem4a4e~Ea4:4Ye-eee•-ei-ese-e4eeT--~i~B9PS-a±~ewaeee 
iaflae-aEe-aee-aae~l:laee-ee-meee-~se-ie±±-ees4:~ei-eeea-ea±e~±ae4eee7 
pEleE4~y-s~a±±-ge-i4Eee-ee-eae-ee±±e~eie-i4aaae4a±-a4El-eii4eey 
'l!ti<:!eE,R§-~Ee9EaH17-aRe-eel:IRSel4R§-PE.e§EaH17-4B-~Sae-eEEleE.T 

·.Reason for Modification 
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student success in achieving their educational objectives: 

Reason for Modification 

This change was made to exemplffy but not mandate the elements of 
the ann~al review. Although the Chancellor may perform each 
element ea~h year, he or she is not required to do so. 

Article 7 Funding and Expenditures 

56290. Income and Expenditure Accountability. 
In accordance""With the California Community College Budget and 

Accounting Manual, districts shall maintain separately account 
for moneys provided for, and expended in, su'pport of EOPS 
activitiesT £:l specific line item. · 

Reason for Modification 

This section was modified for clarity~ The comments were that most 
coll~ges da this already. 

5~291. Allocations~ 
The Board of Governors shall annually adopt ~ EOPS Allocation 

ForiliUia which"""'Tncludes ~ elements~ number of EOPS-el7gible 
student, the number of students served and the funds available. 
The ChanceIIor shallannually allocate EOPSfunds to colleges 
within districts in accordance with the EOPS Allocation Formula as 
adopted by the Board of Governors. 

Reason for Modification 

This change was made to identify _the allocation formula as one 
formally adopted each year 'to insure that college and program 
concerns where always before the Board. 

56293. District Fiscal Responsibilitj •nd Contribution. 
Districts shall insure that colleges---urider their Jurisdiction 

· conducting EOPS programs provide.to EOPS students who need them the 
·same pr6grams and services the college offers to all of its credit 
enrolled students. The district fiscal responsibility is to fund 
the cost of such programs and services from resources available to 
it; except EOPS funds, at a r.ate per EOPS student that is at least 
equal to the average cost per student ·served ( includes.!E.s_ EOPS 
students) in these programs and services. The district · 
contribution is the amount expended above the district fiscal 
responsibility, exclusive of EOPS supplemental costs,. to support 
EOPS activ-i ties, and shall, at minimum, consist of the 'salary and 
benefits of the EOPS Director position. ~ke-ek~Ree~~eE-ffiay-waiYe 
eae-B9PS-94EeeeeE-eese-Hp0R-WEieeeA-Ee~Hese-ei-eAe-eiseEiee 
·.eHpei4aeeaeeRefekaRee~~eE-eeeai~iR§-e~e-EeaeeRe-ieE-eAe-Ee~~ese-aae 
e~e-eeRee~~eReee-ii-eeaieeT Districts accepting EOPS funds will be 
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. (.2l priority e.f in awards is Hhai!le given to dependent or 
independent students having the lowest family or personal incomes, .illla. 
respectively. · ~ 

(c) EOPS offices may authorize an EOPS grant to reduce packaged 
student employment awards on a case by. case basis. 

Reason for Modification 

Several terms were changed in this section so that the reader would 
understand the meaning better. The reference to ''administrative 
allowance" was deleted as were all references to this term through 
out the document. A more complete explanation can be found under 
section 56294. · 

Article 5~ Staffing Standards 
56260. staff. 

EOPS shall be provided by certificated di~ectors, instructors 
and counselors and oth~r support staff approved by the governing 
board of the community college district~ All staff funded by EOPS 
w~o ar7 ~ supervised ~ the ~ Director shall weEk-ae-ese 
e-:Eee~.zea-e~7 -aeEI be accoun·table to7 the EOPS Director... for .the 
services rendered to EOPS students pursuant to the approved'""EOPS 
program .plan. 

Reason for. Modification 

. There was some controversy involved with this regulation which 
centered on the supervisory responsibility of the EOPS Director. A 
The changes were made by staff in order to clarify the Director's • 
role in supervision~ Many programs have .employees working in areas 
which are not immediately located in or near the office. 

Article 6. Plans and Priorities 

56270. Contract Plan. 
Districts wishing to participate in EOPS shall submit for 

approval by the Chancellor a plan which conforms to the provisions 
of this AE~ie~e Chapter for each college within the district which 
intends to conduct an EOPS program. ~ college plin approved by the 
Chancellor shall constitute a contract wi~h between the district 
which operates the college.,,. .and the Chancellor. Changes to the 
program. plan ma·y be made only with the prior written approval of 
the Chancellor. 

Reason for Modification 

These changes were made for clarity and identify the Chancellor as 
the second ·party in the contract. 

56278. Program Evaluation £.:£ the Chancellor. 
Each college having an approved plan shall participate annually 

in an evaluation Of the effectiveness Of the program which shall be e 
.conducted by the Chancellor. The annual evaluation eha~~ may 
'include on-site operational reviews, audits, and measurements of 
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c:AUFORNIA STATE ARCHIVES 
• SECRETARY Of STATE 

CALIFORNIA 
-BALLOT 
PAMPHLET 

SPECIAL STATEWIDE ELECTION 
NOVEMBER 6, 1979 

COMPILED BY MARCH FONG EU • SECRETARY OF STATE 

ANALYSES BY WILLIAM G. HAMM• LEGISLATIVI; ANALYST 

AVISO 

Una traducc16n al a1paftal de aste 
falleta de la balata puede obtenerse 
1i campleta y nos envici la tarjeta can 
parte pagoda qua encantrar6 en'"" 
101 p6gina1 12 y 13. Eacrlba au 
nambre y direc:ci6n en la tarjeta en 
LETRA DE MOLDE y regr61ela a la 
mena1 el dia 30 de actubre de 1979. 
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A Spanish translation al this ballot 
pamphlet may be obtained. by 
completing and returning the 
pastage·paid card which you will 
find between pogo1 12 and 13. 
Plea1e PRINT your nome and maiGng 
address on the card ancl retum It no 
later tha_n October 30, 1979. 



..... 
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I. 

~ttr etattt af ~tate 
. SACRAMENTO 988'4 

Estimados Califcirniano~: 

Esta es la versi6n en .ingl~s del folleto de la 
balota de Califomi,a 'p':S,ra la Elecci6n Especial 
Estatal del 6· de IiOviembre de 1979. Contiene 
el t!tulo de la balota, un breve resumen, el 
an!lisis del Analista· Legislative, los razona­
mientos a favor y en contra y las refutaci,.ones 
y el texto complete de cada proposici6n. Tambill!n 
contiene el veto legislative depositado a favor 
y en contra c:fe todo proyecto de ley propueeto 
per la legislatura. 

Con obj eto de reducir los pases· innecesarios 
asociados con la dist~ibuci6n de este folieto y 
para evi:tar demoras indebidas en el tiempo n~ce­
sario para que usted lo reciba, la oficina ~<la 
Secretaria del Estado los esta enviando dire·dta;... 
mente a los votantes registrados 60 dias ·'ai;1tes 
de la elecci6n. Los funcionarios el'ectcir'ales 
de loe condados enviar!n los folletos a votantes 
registrados entre los 59 y los 29 dias antes de 
la elecci6n . 

. Si usted desea recibir:un .folleto. de la balota· en 
espaf'i:oL, . simplemente . complete ( y • envfe ., fa 
tarjeta adjl.ll'lta entre lalil p.§.gina~ . J~ y 13 de 
este folleto. .No., S.e n~ce:s.ttan eiit&Iiipi~las . . • ; . ., , ,. 

Lea cuidadosamente cada uno de los proyectos de 
ley y la informacicfn relilpecto a los mismos 
contenidos en este folleto. Las proposiciones 
legislativas y las iniciativas patrocinadas por 
ciudadanos estan disefiadas espec!ficamente para 
darle a . usted, el votante, la oportunidad de 
influ!r las leyes que nos . gobiernan a to dos. 

Aproveche esta oportunidad 
noviembre de 1979. 

y vote el 6· de 

© 
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~·~k 
MARCH FONG EU 
Secretaria del Estado 
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• 
SACRAMENTO 9581"1 

Dear Californians: 

This is the English version . of the California 
ballot pamphlet for the November 6, 1979, Special 
Statewide Election. It contains the ballot title, 
short suannary, the Legislative Analyst's analysis, 
the pro and con arguments and rebuttals,, and the 

·complete text of each proposition. It also con­
tains the legislative vote cast for and against 
any measure proposed by the Legislature . 

. To reduce unnecessary steps associated with the 
distribution of this pamphlet and to avoid any. 
undue delays in the amount of time it takes to 
reach you, pamphlets are being mailed directly 
by the Secretary of State's office to voters 
registered 60 days before the election. County 
election officials will mail pamphlets to voters 
registered between the 59th and 29th days before 
the election. 

If you wish to receive a Spanish language ballot 
pamphlet, simply fill out and mail the card en­
closed between ·pages 12 and 13 of this pamphlet. 
No postage is needed. 

Read carefully each of the measures and the 
information about them contained in 'this pamphlet. 
Legislative propositions and citizen-sponsored 
initiatives are designed specifically to give 
you, the electorate, the opportunity to influence· 
the laws which regulate us all. 

Take advantage· of this opportunity and vote on 
November 6, 1979. 

~.~~ 
Secretary of State 
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School. Assignment and Transportation of Pupils 

Official Title and Summary Prepared by the Attorney General 

SCHOOL ASSIGNMENT AND TRANSPORTATION OF PUPILS. LEGISLATIVE CONSTITUTIONAL AMEND· 
MENT. Amends Section 7 (a) of Article I of the Constitution to provide that nothing in the California Constitution 
imposes upon the State of California or any public entity, board, or .. official any obligations or responsibi!ities which 
exceed those imposed by the United States Constitution with respect to the use of pupil school ass1grunent or 
transportation. Provides for modification of existing judgments, decrees, writs or other cour~ orders. to,confyrm to the 
provisions of this subdivision. Provides that governing boards of school districts may voluntarily continue or commence 
a school integration plan. Financial impact: Indeterminable. Potential savings if school districts elect to reduce or· 
eliminate pupil transportation or assignment programs as a result of this measure. 

FINAL VOTE CA&"f BY LEGISLATURE ON SCA 2 (PROPOSITION 1) 
Assembly-Ayes, 62 Senate-Ayes, 28 

Noes, J 7 Noes, 6 

Analy!is by Legislative Analyst 

Background: 
The U.S. Supreme Court has interpreted the U.S. 

Constitution to require public school desegregation 
only when the segregation was caused by government 
action with a discrlminatofy intent. The California Su­
preme ·court ha.s lnterpretea the State Constitution to 
require that public school segregation be alleviated re­
gardless of what caused the segregation. Thus, the State 
Constitution now requires public school 'desegregation 
in cases where the U.S. Constitution does not. 

Currently, there are many California school districts 
which are providing pupil transport~tion and/ or assign· 
ing pupils to schools outside of their immediate neigh- . 
borhoods in order'to alleviate segregation. Other school 
districts are currently Involved in court actions con­
cerning desegregation, and still others could become 
involved in· court actions at some time in the future. 

Some school districts have started desegregation 
plans because of federal court orders or because of 
agreements with the U.S. ~ce of Civil Rights. Other 
school districts are carrying out desegregation plans be­
cause of California court decisions .. A third group of 
school districts is implementing desegregation plans on 
a voluntary basis. 

·Proposal: 
This proposition would limit the power of California 

courts to require desegregation. Specifically, desegre­
gation could be required only In cases where the U.S. 
Constitution would require it. As a result, the proposi­
tion could affect 13 school districts which now have 
desegregation plans ordered or approved by a Califor· 
nia court plus other school districts that are involved or 
could become involved In desegregation actions before 
California courts. · 

This measure' has four major provisions. First, it 
would require California courts to follow applicable 
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. federal court decisions when deciding if changes in 
pupil school assignment or pupil transportation are re­
quired to alleviate segregation. Consequently, if a Cali­
fornia school district is found to have segregation for 
reasons other than government action with a dis· 
criminatory intent, the proposition would prohibit a 
California court from ordering the school district to 
start a pupil school assignment or pupil transportation 
desegregation plan. 

Second, the proposition would make past Californii. 
court decisions requiring desegregation through 
changes in pupil school assignment or pupil trarisporta-. 
tion subject to court review using the same standards 
applicable to the federal courts. Any person could re­
quest a court to review its prior decision that resulted 
in a pupil school· assignment 'or pupil transportation 
plan. The court would then have to reconsider its prior 
decision, and if necessary issue a new ruling based upcin 
the California Constitution as amended by this proposi-
tion. · 

Third, the proposition would require California 
courts that are asked to review their prior decisions to 
give first priority to such a review relative tO other civil 
cases. 

Fourth, public schools would be allowed to continue 
current desegregation plans and start new desegrega­
tion plans on a voluntary basis. 

Fiscal Effects 
The proposition would have an unknown fiscal effect. 

It would not require any school district to stop or 
reduce current buSing programs. Thus, it would not 
necessarily affect school district costs. However, be­
cause review of current court-ordered busing pro­
grams, a.s permitted by the proposition, might result in 
some of these programs being modified to require less . 
busing, the proposition could result In significant sav-



mgs to the state and school districts. The savings would 
only occur, however, if school districts chose to elimi­
nate or reduce their current busing programs based on 
new court decisions. Additional state and local costs 
~ould result from court review of existing court dee!~ 
nons, and these costs would offset some portion of any 

savings that might occur due to decreased busing. 
Therefore, the net fiscw impact of this measure could 

range from a net increase in state and local government 
costs (if no districts chose to reduce or eliminate pupil 
tr1111SpO~ta~on programs) t? ~gnificant net savings (if 
many districts reduce or eli."Tlmate these programs). 

Text of Proposed Law 

This amendment proposed by Senate Constitutional 
Amendment No. 2 (Statutes of 1979; Resolution Chapter 18) 
expressly. amends an existing section of the Constitution; 
therefore, new provisions proposed to be Inserted or added 
are printed In itJJlic type to indicate that they ·are new. 

PROPOSED AMENDMENT TO 
. ARTICLE I 

Subdivision (a) of Section 7 is amended to read: 
(a) A P.,rson may not be deprived oflife, l!berty, or prop· 

erty without due process oflaw or denied equal protection of 
the laws; pron'ded, that nothing contained herein or else­
where in ~ Constitution imposes upon the State of Cslifor· 
nis or any public entity, board, or ollicisl any obligations or 
-esponsibilities whiclJ exceed those imposed by the Equsl 
'rotection Clause of the 14th Amendment to the United 

Statei Coriitkution with respect to the II# of pupil school 
sssfgninent or pupil trsnsporlatlon. In enforcing this subdivi­
sion or any other provision of tliis Consb'tub'on, no court of this 
state msy impose upon the State of Csliform's or any public 
entity, board, or oHicisl sny obligation or responsibility w;tb 
respect to the II# of pupil school assignment or pupil trans­
portstjon, (J) exrept to remedy a specific violation by such 
party tbst would aJso· ~titute a vio/stion of the Equsl Pro­
teotion Clause of the 14th Amendment to the United States 
Constitution, and (6) unless s federsl court would be pernllt­
ted under federsl decisionsl lsw to impose tbst obligation or 
respoilsibilif)' upon such party to remedy the specific viola­
tion of the Equtil Protection Clause of the 14th Amendment 
of the United States Constitution. 
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Except ss msy be precluded by the Constitution of the 
United States, every existing judgment, decree, writ, or other 
order of a court of this state, whenever rendered, which in­
cludes prl(',Vis.ions regarding pup;J school s.ssignment or pupil 
transportation, or which requires s plan including any such 
provisions shsll, upon 11pplic11b'an to a court hningjurisdic­
tion br any interested person, be modified to conform to the 
provisions of this subdivision s.s 1JT11ended, ss applied to the 
fscts which exist st the time of such modification. 
~ 8!{ "'cb'ons or proceedings arisini und~r or seeking 11p­

p'1cstion .of the amendments to this subdivision proposed by 
. the Legislature at its Jfl19.-80 Regular Session, sU court~ 

wherein such actions or proceedings are or may hereslter ~ 
pending, shsll give such actions or prciceedings first prece­
dence over sJJ other ci1il scbons therein. 

Nothing herein shall prohibit the governing baard of a A 
school district from voJuntsrily continuing or rommencing a .. 
school integrstio~1 pkm slter-the eH'ecb've date of this subdi1•i-
sion s.s·amended. , 

In amending this subdivision, the Legislature snd people of 
the State of Cslifornis find .snd declare thst this amendment 
is nBfBSSMY to "stµ-ve COfTJpelilng pubJJc interests, including 
those of making t/1~. mo,r! f!H'ective use of the ,limited financial 
resources now snd prosi)ectively s.vsUsble to sitpp(J;t public 
education, mBJtiriJizlng the educational opportunities and pro­
tecb'ng the heslth and safety of sll public school pupi1s, en· 
hanciilg the ability of parents to participate in the educations/ 
process. preserving· harmony and tranquility in this state and 
its public schools, preventing the waste of scarce fuel re­
sources, and protecting the environment. 
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School Assignment and Transportation of Pupils 

Arguments in Favor of Proposition 1 

CURREl''l"fLY, THE CALIFOl\NIA CONSTITUTION CAN BE GROUND, WHEREVER THEY LIVE, DON'T WANT THEIR KIDS 
INTERPRETED TO REQUIRE COMPULSORY BUSINC, INCLUD-. TRANSPORTED BACK AND FORTI-I ACROSS THE CITY." 
INC METROPOLITAN COMPULSORY BUSING, IN CIRCUM· · Nonnan Cousins, the respected editor of Saturday Review and a 
STANCES WHERE BUSING WOULD NOT BE REQUIRED BY strong supporter of integration, said r. Few years ago: . 
THE CONSTl'IUTlON OF THE UNITED ST A TES OF AMERICA. "The evidence is substantial that busing is leading away from inte-

THE INTENT AND PURPOSE OF MY AMENDMENT IS TO graban and not toward it; that it has not significantly improved the 
PROHIBIT ANY CALIFORNIA JUDGE FROM ORDERING MAN· quality of education sccessible to blacks . .. that it has resulted in 
DA TORY BUSING UNLESS THE BUSING IS REQUIRED BY FED· the exodus of white students to private schools inside the city or 
ERAL LAW. This amendment is based on the conclusion that forced to pub/jc sehooJs Jn the comparatively allluent mburbs beyond the 
busing is not a useful tool in achieving desegregation becaiJse Its ecotlomk means of blacks; and finally, that it has not contributed 
Financial and educational costs render It counterproductive. to racial harmony but has produced deep fissures within American 

COURT-ORDERED COMPULSORY BUSING HAS BECOME society." 
· PART OF THE PROBLEM RATHER THAN. PART OF THE SOU!· ~a black parent and minister who cares about children, I urge you 

TION. The racial teniion and strife of compulsory busing is countBr. to help end forced school busing in California by voting YES on the 
productive to our goal of maximum racial harmony, and the furor Robbins Amendment. · 
over compulsory busing stands In the way of community rupport for 
voluntary integration. By adopting this amendment, we will allow our 
courts and local school officials to tum to other more appropnate 
soluh'ons. · 

ON TU~DAY, NOVEMBER 6, PLEASE JOIN ME IN DOING 
EVERYTHING THAT WE LEGALLY CAN TO HELP STOP COM· 
PULSORY BUSING. PLEASE VOTE YES ON PROPOSmON I. 

ALAN ROBBINS 
State Senator, !IDtb District 

A One or the great myths of our society is that blacb and other W' minority children can only receive an effective and equal education 
through the we of forced busing programs. This is simply not true. 
The use of forced busing hinders voluntary integration participation 
and other steps which could improve the quality of education avail· 
able in our schools. 

AS MAYOR TOM BRADLEY HAS SAID, "MOST PARENTS, 
WHATEVER THEIR COLOR; WHATEVER THEIR BACK-

BEV. W. C. JACKSON 
Patar, &th &el Baptist Church, w.n. 

As the plaintiff In Serrano v . .Priest, I have worked to insure equal 
educational opportunity ~or all Callfornla children. The excessive use 
of court-ordered forced busing will not guarantee this result 

FORCED BUSING TO ACHIEVE INTEGRATION IS A SHAM, 
TO FORCE A CHILD TO SPEND TIIREE HOURS ON A BUS AND 
FIVE HOURS IN A· CLASS DOES NOTHING MORE THAN 
CHANCE TI:IE COLOR J\ALANCE OF A FEW SCHOOLS FOR It 
FEW HOURS. 

Children would be better off If we spent these dollars on teachers 
and buildings rather than wasting it on compulsory busing. 

ON NOVEMBER 6, I WILL CAST MY VOTE IN FAVOR OF 
EQUAL, QUALITY EDUCATION-I WILL VOTE YES ON 
PROPOSffiON I. 

JOHN SEllRANO, JR. 
Pblintm; Sturano v, Priest 

Rebuttal to Arguments in Favor of Proposition 1 

l. Busing will NOT co11w; to a halt if Proposition I is paaed 
2. Proposition I will NOT prevent metropolitan Integration. 
:I. Proposition I will NOT releaae money for classroom use In Los 

Angeles. 
Proposition l's proponents would have you believe that the issue 

is busing, that amending the California Constitution will stop so­
called compulsory busing, and that busing cannot be required under 
the U.S. Constitution. 

Proponents bold up the specter of metropolitan busing, implying 
that Propcsltion.1 would block such a plan in Los Angeles and other 
Califortlla mettopolitan areas. 

Just this year the U.S. Supreme Court approved sweeping compul· 
sory desegregation plans in which Federal courts required metropoli· 
tan busing. Thus, federal standar<h may impose broader rather than 
narrower duties to desegregate. . 

Proponents complain of the excessive cost of busing under the 
existing Los Angeles integrntion order. But, in fact, under a metropol· . 
itan plan, busing would cost less and children would spend les.s time 

traveling to and hom school than some children spend under the 
current plan. 

Since 1954, selfub and shortsighted persons who were responsible 
for the building of schools and housing In i:ommunities throughout 
California have refuse<! to plan and implement long-term mlutions 
which could have effected Integration WITHOUT busing. · 

Until thoughtful planning for school locations and metropolitan 
zoning and Intelligent housing programs are implemented, busing is 
one of the only tools we have to provide equal educational opportu· mty. . 

WE URGE YOU TO VOTE N.O ON PROPOSffiON I. 

DIANE E. WATSON 
SUhJ Sen.tor, 30th Distriot 

TERESA P. HUGHES 
Member of the Assembly, i1tb District 

SUSAN F. RlCE ,,_,..,,, 
Leque aF Women Vote.rs aF c.J/Fomia 

B 
Argu~ents printed on this page are the opinions of the authors and have not been 

checked for accuracy by any official agency. 
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School Assignment· and Tr~portation of Pupils 

Argument Against Proposition 1 

Contrary to the ·promises made by the Amendment's supporters, 
neither desegration in Los Angeles, nor the busing U5ed as a tnol to 
achieve it, would ~me to a. halt with the passage of this meaiure. 

In the Los A!tgeles school integration case, the trial court found- . 
and the Stat~ S\lp.reme Court agreed-~t the segregation resulted 
from official acu· Of the s:chOOI board. Even if the California Constitu­
tion \.iere 'to oe ilh\'enCled tci rilake the Hlled Fiiderill standarCI on 
desegreg'atiCin apply in CB!i,f!)rnia, dejure (i.e.: interit:lonal) segrega· 
lion would.stll!.r,eqiilre a !:l!iiieclY not only in Les Angeles' but in other 
school districts' 811 over the state. 

. There iS goCJd reason to believe that Proposition I will ultimately 
lie dttl.ilred unconstitutional, sUice Its very enactment could be inter· 
preted to be dejure (intentional) segregation. The backers o.r Propo­
sition l have mride It clear in public statements that it ii their 
Intention In seeking this amendment to thwart the court's mandate 
to desegregate the schools in Los Angeles. · 

The right of every citizen to equal protection of the law, currently 
guaranteed by our strong California Constitution; Is effectively dilut· 
ed by Proposition I. The Tenth Amendnient to the U.S. Constitution 
expressly reaerv~s to the States the power to establish greater Const!· 
tutional protections for their citizens than those provided by the US. 
Constit,u.tlon. f'ropcisltion. l ~~i:ally, weakens' Ille CaJ¥omia Consti­
tution's protection of mjnority students and their right to equal edu· 
cational opporllJ!llty, C9f1Signing a generation ohninority Children to 
segregated ipfi!riilr .schools. , . . . 
. The campalgn in,favm: of this amendment .bas pl.ilyed on ~.and 
•tirred up racial bostilities. lf enacted, it will be a sisnal to all citizens 

of California that.the state ii on the side of prejudice, not equaJjty. By 
m~a it possible tO reopen cases in districts prese~tly under Cl!lifor· 
nia court order, the amendment would further generate disruption 
and turmoil where .progress ii being made toward dl!S!'sresiiilon. 

Quality education should be avallnble to all the studentil of.our 
state;lt csnnot 'be achieved in a segregated settlns .. School districts 
should be ericouraged and committed to making educliti~n a .~e\ilii<tic 
experience, as we live in an integrated society. But passage .of this 
amepqm~t effectively prevents our school system from preparing 
our children to function in the real world. 

In short,' th!! ehactment of this proposition will not deliver whor its 
proponeril:i have 'proinised: the blocking of court.Ordered school 
dese!res~tioli in ~ Angeles, It will make the state a party to ~is·. 
crimlnatioil; it will increase racial conlllct; It will re•trlct educstioniil 
oppottilluti~ for school children; it will touch ,off •. series of ccistly 
ci>Urt battle!; and it will set a precedent of altering th~ California 
Constii)l\lon for. political galn. , 

We urge voten to vote ~NO" on Proposition l. 

DiANE E, WATsoN , 
State Setu1tor, 30th District 
TERESA P. HUGHES 
Member of the Auambly, 11th District 
StJSAN F. RICE 
Ptesident 
Lague of Wainen Valen of Callfomla 

Rebuttal to ArgiimeQt Against Proposition 1 

THE ROBBINS AMENDMENT HAS BEEN VERY CAREFULLY and does not diniinuh their obligation to provide minority students 
DRAFI'ED TO WITHSTAND A.NY ·CONS'ITI1JTIQNAL CHAL- with equal educational opporturiltles. 
I.ENGE AND TO STOP COURT-ORDERED FORCED BUSING JN By ending the use of court-ordered forced busing, unless such bus· 
CAUFORNJA. That u'what It iii designed tci do, &nd that is all lt will'· ing is reqtiired·by the U.S. Constitution;'l'ropasition J does everything 
do. the people olCalifornit1 llJJlY lepliy do to stop court-ordered fort:ed 

The opponents of PropOsltion l argue that it will cause' segregation busing in Los Angeles and in all other California school districts. That . 
and ~educe the quality of our schools. In fact, it will do just the ii one reason why the Colifcrnia P.T.A. has urged the adoption of this 
oppo!ite ' type Of amendment: . ' 

The R~bbins Amendment will a.uure qualil) edu~tlo)i:for the ·chll· When you vote on the 6th of November, please vote YES on Propo-
dren o£Calif0n\.ia; IT Wll.L PUT MONEY WHERE IT IS NEEDED sition l, ·the Robbins Amendment, iuu! help end Co reed. busing in 
-iNt6 SCHOOts TEACHERS. AND' BOOl.CS-lNoT ''INTO California. 
BlisEs, c>.s AND Bus DillVERS. · ' ' 

Forced bilSfug bas not Wed i'aclal tension, It bas iiot stop!>!!d dis­
crliiiiii8tion and ii li8s 'nat'fiilProved the qww~ of education. It 
in~f~iy forciis la.rse'numben or'Childien tO iakl! limfdaily bus rides. 

THE SCOPE OF OUR AMENDMENT IS UMITED TO THE 
PROBLEMS CAUSED BY COURT-ORDERED BUSING. It makes 
no attempt to interfere Wit!{ the prerogatives oflocal school districts 

ALAN ROBBINS 
State Semittir; .ffJth DmritJt 

m·~ w: c. 1..\cuoN . 
Putor, Beth Ezal Baptist Church, Wan. 
Jciff.N. S~NQ, iR, . 
Plalnliff. S.-no v. J'ri/!:$1 

Arguments P.'iinted on this page are th~ opinions of t~e. aut~ors and have not been 
· · ch~ked f~r accuracy by any official agency. 
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' m Loan Interest Rates 

le L----------------------------
Official Title and Summary Prepared by the Attomey General 

LOAN INTEREST RATES. LEGISLATIVE CONSTITUTIONAL AMENDMENT. Amen~ constitutional limit oflO 
percent on loan interest rates. Applies 10 percent rate lim~t to loans primarily for personal, family or hou;iehold purposes. 
For other purposes authorizes interest rate limit to be higher of 10 percent or 5 percent plus rate of mter~t charged 
b San FrancisCo Federal Reserve Bank to member banks 25 days prior to execution of loan contract or making ofloan. 
c!ontinues exemption or' specified lending institutions fr~m rate restrictions. ~ten~s ~xemp~on t~ loans made or 
arranged by licensed realestate brokers when secured by hen on real property. Fmancial lmpact. No direct fiscal effect 
on state or local government. · 

FINAL VOTE CAST BY LEGISLATURE ON ACA 52 (PROPOSmON 2) 
Assembly-Ayes, 73 Senate-Ayes, 33 

· Noes, 5 Noes, 0 

Analysis by Legislative Analyst 
Background: 

·The California Constitution prohibits any lender of 
money, other than those specifically exempted by the 
Constitution, from charging interest on any loan at a 
rate exceeding 10 percent per. year. This provision of 
the Constitution Is commonly referred to as· the usury 
law. 

The Constitution specifically exempts the following 
lenders from the usury law: savings and 1oaY' associa­
tions, state and national banks, industrial loan compa­
nies, credit unions, pawnbrokers, personal property 
brokers and agricultural cooperatives. 

Proposal: 
This ballot measure would amend the Constitution to 

make several changes in existing law regarding the lev~ 
el of interest rates that may be charged: 

1. Under existing law, loans made or arranged by any 
person licensed as a real estate broker by the State of 
Califumia and secured in whole or in part·by liens on 
real property are subject to a 10 percent interest rate 
ceiling. Such loans commonly are made by mortgage 
brokers ·and mortgage bankers. Under this measure 
such loans would be exempt from the constitutionl!l 
limitations on intP.rest rates that may be charged. 

2. Under existing law, lenders not specifically ex­
empted by the Constitution, such as insurance compa­
nies and private individuals, are· subject to the 10 
percent interest rate ceiling on all of their loans. This 
measure would retain the 10 percent ceiling on loans 
made by these lenders if the loans were made for per­
sonal, family or household purposes. However, if these 
loans were made for other purposes,. such as the pur-

10 
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chase, construction or improvement ofreal property, or · 
financing business activity, they would become.subject 
to a new ceiling. ll)e new interest rate ceiling on these 
nonpersonal loans would be the higher of (a) 10 per· 
cent per year or (b) the prevailing annual interest rate 
charged to member banks for moneys advanced by the 
Federal Reserve Bank of San Francisco, plus 5 percent 
per year. In June 1979, the interest rate charged by thr 
·Federal Reserve Bank was 9'/a percent. Thus, the allow 
able rate on loans made during that month would have 
been 14'/a percent had this measure been in effect. 

3. The Legislature would be authorized to exempt 
any other class of persons from the.restrictions on inter; 
est rates. Currently, exemptions may only be granted 
by amending the Constitution, which requires a vote of 
the people. .. 

4. Under the measure, a loan which is exempt from 
the provisions of the usury law at the time it is made · 
would continue to be exempt from these provisions 
even if the loan is sold or trmsferred to another party. 
While such a loan generally d0es not become subject to 
the limitation on interest rates wirier existing law, the 
courts have the authority to review the particular cir­
cumstances surrounding the sale or · transfer. If the 
court Ands that the transaction violates the intent of 
existing law limiting the rate of interest that may be 
charged, it may rule that the loan is subject to the limi­
tation. This ballot measure may resbict the court's au-
thority to make such rulings, · 

Fiscal EfTecti 
Thti proposition would have no direct fiscal effect on 

state or local governments. 



,•.1.·. 

Text of Proposed Law 

This omend!ncnt proposed by AssemLly Constitutional 
Amendment No. 52 (Statutes of 1979, Resolution C.:haptt!r '49) 
e•pressly amends an existing section of the Constitution· 
therefore, existing provi~ions proposed to be deleted ar~ 
printed in 9lrihee11I ~ 1md new provisions proposed to be 
inserted lll'e printed in ioilic tipe to indic11te that the\' are 
ne\\·. . . 

PROPOSED AMENDMENT TO 
ARTICLE XV .. 

SECTION l. The rnte of interest upo'n the loan or forb"ur· 
once of uny money, goods, or things in action, or on uccounts 
after demund, shall be 7 peP eeM percent per annum bul i\ 
sh11ll be competent for the porties to any. loan or forbearance 
of any money, goods or things Jn action to confro.cf in. writing 
for a ru.te or interest ft9t e11eee8iRg ~ pett eeftt' peP ~ : 

( l.J For any Imm or forbe.arance of any nlOf!l"Y, goods, or 
things iii action, if t11e money. goods, or thi11gs li1 actiun 11re 

for use priman~1· for personlll, fa.r1111)·~ or houilehold purpose~; 
ah1 rule not exceeding JO pcrc,.nt per anmim: provided, 
ho .... ever, tbst 811.f' 10011 or forbe1mmce of any muno',J'. gor,K/•· or 
tbings in action the proceeds o( which ure u.•ecl primilrib· for 
the purchase, co11structio11 or improvemcmt of relll proper/)· 
shall not be deemed to be a use primarily for personal, futn1~1· 
or house/told purposas; or · 

(1J} For llllY loan or forbe11rance Of 8/JY mane)\ goods, or 
tbings in action for an.v use other. than specified i11 paragTllph · 
(1), st a rate not e.~ing thl' higher of (11). JO peice11t per 
11nnuni.'oi::.(b) 5 percent per Ml/Um plris the rutepre1'8iling 

1 t,'1e ~th .d,a.v of the mont'1 preceding the eal)ier of (i) thf' 
uate of exe~ution of the contract to make the loan or forbeur­
a1iee, q'((ii) the diite of miilring the IOIJ.fl or fofbeiinmce e.1·tub­
lished by the Federal Reser•'e Bank of San Francisco 011 

sdi'iiilces to member banb under' Sections 13 ~nd 1311 of th .. 
Fed,.ral ReseM· i4ct ss noii" in effect or hereafter from time 
to.time ame11ded (orif there Is no wch single determinable 
rate nf ad<'IH1ees, the doses/. counterpart of wch rate /JS shall 
be designated by the.Superintendent of Banks of the State of 
Califorf!ia !Jpless some ,other. person or sgene,v is delegated 
web authority by the Legislature). . . . . : 
~O person, as~cia:t;on, COP.ar!J1ership or c.orpor~tion sh.a!) 

by charging anY fee,_ bonus, i;:oqunission, dis.~unt. or other 
compe!\Siltion 'i'e!;eive froi:n a· borr<1"'l!rmore then HI~ eetti! 
'""' ~.the u1terest aitthorized 'by this"iection updlj any 
loan or forbeirarice or any money. gOOds or things in action. 

However'; none of the above restrictions shall apply fo'iin)' 
obligiltions of, Joans msde·b)". or forbearaJJces of. 8/Jybuilding 
and loan ussoclation as defined in and which is operated under 
that certain act known as the. :~Building and Loan Association 
Act." approved)•fay 5, 19.31, as amended, ort,o any.corpora­
tion Incorporated in the·m1111ner prescribed ln and .opei:ating 
urider that certitln'act eiltitleid "J.n act ileall'ing ,indiistrial Joun 

companies, providing for th.,ir incorporation,' P<>wers .and 
supt•rvision," approved May 18, 1917, as 11mended, or anv cor­
porullon incorporated in thE' mann<.'r prescribed in and 

0

oper· 
11.ting under tha1 certain act entitled "An act defining credit 
un.ions, providing for their incorporation. powers. manage­
ment and supervision,·· approved March 31, 1927, us amended 
or any duly licensed pawnbrok!'r or personal propert}- brokt;'r, 
or 1111}' loallS made or 11rr;;nged by 1JJ1.v pers(m licc1)sed 11S 'a fe~ 
c»tnti1 broker by the Stille of C1Jlifor111a and secured in whole. 
or in purl by lieI1s on relll propet~v. or uny· bunk as defined in 
und operating under that certain act known as the "Hank 
A~l," approved Murch l, 1909, as amended, ur 1my bunk creut­
E'.d and operating under and pursuant to any laws of this State 
or of the United States of America or uny nonprofit cooperu­
tive association organized under Chapter I (commencing 
with Section 54001) of Division 20 of the Food and Agricul­
tural Code in loaning or advancing money in connection with 
any activity mentioned in said title or auy corporation, a~­
soch1tion, 5)'11.dicate, joint stock company. or partnership en· 

. guged exclusive!y'in the business of marketing agricultural, 
horticultural, viticultural, dniry, live stock, poultry and beP 
products on a cooperulive nonprofit b~sis in louning or nd­
vancing mun.~y to, the mo;mbers thereof or in comiel·tion with 
an)' iuch busineS. or any corporation securing mone7: or cred­
it from 11ny ~. federul intermediate credit bank, organ­
ized and existing pursuant to the provisions of' un act of 
Congress· entitled "Agricultl.irlil Credits Act of 1923," as 
umended in loaning or advancing credit so secured, or JllJ' · 

other class of perS011s authorizccl b)' st1Jtute, or to 1111y succes­
sor in intMest ICJ Bil)· /Oil/I or forbearance e•·empted under this 
.. rticle, nor shall lillY such charge of any said C\Xf'll1Pt<.'d clw.s .. s 
of persons be consid_cred in any ucti()ll or for uny purpose as 
inl·reusing or uffecting or a.•. connectf!d with the rate of in)e.r· 
"'l' herein before fixed. The Legislature mliy from time to tinlE' 
prescribe the madmum rate per annum of, or provide for the 
s1,1pervision, or the filing of a sch•~dule of, or In any !llBlij,ei' fix. 
regulate or limit, the 'fees, eElfttt8 'bonusar', coin'i:nisslons, d;., 

. counts or other compenSlltion which aU or tiny "of 'the snid 
exempted cltuses of persons may chargE' o~ ·receive frcim a 
borrower in connection with any loan or iereeearlltlee for­
besrimce of any money, goods or things in uction. · 

The rate of interest upon a judgment rendered in any cuurt 
of this state shall.be set by the Legislature at not more than 
10 P~l'Cent. per annull'I. Such rule may be variable 1111d based 
upon interest rates ch.l!rged by fe.deral. age.nci_es or.econoll)iC 
indicli.fors, . or both. . . . .. . 

In the lib~erice of ~he ~tt_inj!: of such rate by tl.'e .Legi~lature. 
the rate of mterest on ilny Judgment rendered m uny court of 
the state' shall lie 7 percent per annum. · · 

Th¢,provisions of this section shall supersede all provisions 
of this Constitution and laws enacted thereunder in conflict 
therewith. 

ll 
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• [ 2) . Loan Interest Rates • 

Argument in Favor of Proposition 2 

In our society today, every family, individual, and 
employer faces an occasional need for money. 

Because sometimes there are. problems. in securing 
that money, and some of those problems are actually 
caused by outdated laws adopted in totally different 
circumstances, Proposition 2 attempts to eliminate one 
problem area. · . 

The Usury Law of California, adopted in 1934 (during 
the Depression), limited the price which many lenders 
could charge for the use of money to 10 percent. Unfor· 
tunately, inflation and other factors have made that 
limit unrealistic. · . _ 

Because 10 percent is not enough today, many lend- _ 
ers no longer loan money in California (although others 

- who are now exempt from the Usury Law still do). For 
example, mortgage bankers, who last year provided $13 
billion for housing loans in California, are limited to a 
10 percent rate and in 1979 have practically abandoned 
providing conventional mortgage loans. 

· . This shortage of money is curtailing the building of 
new homes, apartments, stores, and factories to provide 
needed new jobs. Because this reduces competition. 
among lenders, it actually forces interest up on money 
from lenders now exempt from the Usury Law. 

Now, it might seem good to be able to have a law 
which limited the price of a loaf of bread to 10·cents; 
but, if we had such a law, there would be no bread or 
only black market bread. We are approaching. that 
stage on the availability of extra money-for a family to 
buy a home, an employer to buy. a new factory, tools, a 
store, or some other job-creating opportunity. 
_ Proposition 2 deals with that problem in realistic and 
controUed circumstances. ·. -

It is complex and technical because both the law and 
the money market are complex and technical. Proposi­
tion 2 is explained in the Legislative Analyst's analysis 
in this pamphlet with text of the changes. . 

An important fact is that this constitutional provision 
retains present provisions enabling a control by law on 
"the maximum rate per annum" and on fees or other 

. compensation-a vital control against abuse. Proposi­
tion 2 removes the arbitrary, inflexible, and unrealistic 
constitub"onlll limits on nonconswner loans.and on ex· -
emptions which have severely limited the flow of 
money. to -California to buy homes, create job oppor' 
tunities, and .for other purposes. 

Cheap money is no good if you can't get it when you 
,need It. In that case, cheap money is no money. 

In the last few years, state after state has found it 
necessary to change its usury law for the people in those. 

·- states. Today, in today's world, (;al;."Jrnia ;;1ust change 
too For the people of California.· · 

Proposition 2 is endorsed by labor, business, civic, and 
governmental leaders who have studied. this issue and 
recogniZe the need. No group and no individual ap­
peared before the legislative committees to oppose this 
measure, which passed the Senate 33-0 and the Assem-
bly 73-5. ' 

Because sometimes we all need money, we. need t, 
remove outdated limitations on the availability of that 
money. Vote "YES" on Proposition 2. 

WALTER M. INGAU.S 
MfJDJber of the .h.<embly, 68th. Dimict 

WIU.lAM CAMPBELL 
State SelliltoT, 33nl District 
Senate Mlnodly Floor Leader 

No rebuttal to argument in favor of Proposition 2 was submitted. 

Argument printed on this page is the opinion of the authors and has not been 
checked for •ccuracy by any official agency. 
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--~--------_......., _____ Lo_._a_n_In_~·_er_e_.s_t_.R_a_t_e ... s ......11.-~llii:\·2 .... J' • 
Argument Against Proposition 2 

Proposition 2 would weak~n California's usury laws 
by boosting interest·rates on certain loans above the 
current 10%.maXimum. Eroding these :awswould be· a 
misstep in the direction of higher costs and tighter · 
money. · · 

In both the primary and general elections in 1976, the · 
voters clearly said NO to similar ballot proposals which 
would have increaseti faterest rates by changing the 
portion of the California Constitution that has protect­
ed consumers for more than 40 years, I ask you tci vote 
NO once again. · 

Proposition ·2. would boost interest rates for other 
than consumer loans above the cilrrent 10% maximum. 
These maximum interest rates would be tied to the 
prevailing discount rate or the interest rate which the 
Federal Reserve Bank: charges member banks. Thus, if 
this measure ha!f been law in July 1979 when the dis­
count rate was at an all-tim.e high of9~ %, the interest 
rate charged by a nonexempt lender could now be 
14¥.,%. 

H higher interest rates can be charged on loans to 
businesses and corporations than can be charged for 
consumer loans, then obviously there ·will be a greater 
incentive to loan more money to corporattom. Thili will 
take money away from the coniwner loan market and 
could virtually dry It up. Consumer loaru will be' harder 
and harder to get. 

Proposition 2, contrary to what supporters say, c0uld 
affect consumer loans. Although loans used· prim&rily 
for personal, family, or household purposes wouii!·be· 
exempt, you could ·be charged these higher interest 
rates if under half of the money borrowed is to be used 
for household needs and over half for some other pur· 
pose~·· 

We need our consumer protection laws. Let's keep 
California's usury laws intact. Let's say NO to higher 
interest rates. Vote NO on Proposition 2.· · 

HERsCHEL ROSEN'JllAL 
Memw of tlN Aaembly, '5th DUtmii 

Reb;,.ttai to Argument Against Proposition 2 

Opponents say that we should deny businesses and 
corporations the opportunity to pay. higher interest 
rates-a primary purpose of Proposition 2. 

Make no mistake; business does· not want to pay a 
penny more in interest than it must-and will not. But, 
business needs money to build housing,factories, stores, 
and offices and develop farms and energy sources so 
that they can create jobs and h'onies for our growing 
population. 

And today, not enough money is available because cif 
the outdated restrictions of o\l:'faterest laws applicable 
to business or nonconsumer loans. California business 
needs a change to compete fairly for dollars. 

Pr6Poiiition 2·Wil1 fuive essentially rio effeet on loan& . 
for personal, family, or household purposes-such loans 
will remain subject to the 10 percent interest limit and, 

in many cases, are .already and· have illways been ex­
empt from constitutional control. Our consumer 'pro­
tection laws Will remain essentially unchanged and as 
strong as they are today. 

Conditions today are very different than they were 
even in 1976, when the voters last examined this issue; · 
and·. are certainly different than' they were' in 1934, 
when this provision was originally written. · 

We canr.ot go back to the 10; loaf of bread. ln realism, 
California must Jciin other state fl ii' making ·m:oiiey a vliil· 
able for all its.citizei;is. 

WALTER M. INGAUS 
-¥.~J>f th.~ ~b/y, .68th Dlltn't;t 
WILLIAM CAMPBELL 
St•te Stmator, 33nl District 
&m.1¥> Minority FIOOT Leader 

Arguments printed on this page are the opinions of t?e aut~()i:a and have not been 
checked For accuracy by any official agency. 13 
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Property Taxation - Veterans; _Exemption 

Official Title and Summary Prepared by the Attorney General 

PROPERTY TAXATION_.:VETERANS' EXEMPTION. LEGISLATIVE CONSTITUTIONAL AMENDMENT. 
Adds Section 3.5 to Article XIII of the Constitution to require that, in any year in which the assessment ratio is changed, 
the Legislature shall adjust the valuation of assessable property of eligible veterans, unmarried spouses of d~ceas~d 
veterans, and parents of deceased veterans to maintain the same proportionate values of such property. Fmanc1al 

· i;npact: No effect on the amount of property taxes )evied. No effect on tax liability of taxpayers claiming the veterans' 
exemption. Minor initial ciosts to local government. · · 

FINAL VOTE CAST BY LEGISLATURE ON SCA 60 (PROPOSITION 3) 
Assembly-Ayes, 76 Senate-Ayes, 35 

Noes, 1 Noes, 0 

Analysis by u;gislative Analyst 

Background: 
The California Constitution provides that all prop­

erty subject to property taxation shall be assessed for 
property tax purposes at the same percentage of full 
value. The Legislature, however, may determine what 
specific percentage of "full value," commonly referred 
to as the assessment ratio, is to be used by assessors. 
Existing law requires county assessors to assess property 
at 25 percent of full value. Thus, a property with a full 
value of $80,000 would be assessed for property tax pur-A poses at 5120,000. 

W The California Constitution also·.provides for the ex­
emption of certain types of property from property tax­
ation. The veterans' exemption excludes from property 
taxation $1,000 of the assessed value of taxable property 
owned by a veteran of the·armed services, the unmar­
ried spouse of a deceased· veteran, or the parent of a 
deceased veteran. Eligible persons must own property 
valued at less than $5,000 in the case of single persons, 
and SI0,000 in the case of married persons, in order· to 
qualify for the exemption. These property value limits 
have been interpreted·by the California courts to be 

. based on the ssse!ISed valut: of taxable property and the 
Jul/ value of all other property. 

Proposal: 
Passage of this ballot proposition would cause legisla­

tion enacted in 1978 to go into effect. This legislation­
Chapter 1207, Statutes of 1978--would change the as­
sessment ratio from 25 percent of full value to 100 per­
cent of full value, beginning with the 1981-82 tax year. 
It would also make a number of technical changes in 
various provisions of law to make them consistent with 
the change .in the assessment ratio. Chapter 1207 con­
tains a provision specifying that it will not take effect 
un ti! this ballot proposition is approved by the voters. 
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This ballot proposition would also require the Legisla­
ture to adjust the amount of the veterans' exemption, 
which currently is $1,000 of assessed value, to reflect any 
changes made· by the Legislature in the assessment . 
ratio. Chapter 1207 increases this ratio from 25 percent 
to 100 percent, and requires that the amount of the 
veterans' exemption be increased from $1,000 to $4,000 
of assessed value. 

Passage of this ballot proposition would also cause 
legislation enacted in July 1979 to go into effec~. This 
legislation-Chapter 260, Statutes of 1979-would pro· 
vide that the property value limit used in determining 
eligibility for the vete'rans' exemption ($5,000 in the 
case of a single person and $10,000 in the case of married 
perso.ns) is to be increased to reflect any increase in the 
value of. a claimant's property resulting from the 
change in the assessment ratio. · 

Fiscal Effect: 
The change in the assessment ratio from 25 percent 

to.100 percent would have no effect on the amount of 
property taxes levied or the amount of value exempted 
by current property tax exemptions. The proposition 
would require certain state and local agencies to make 
adjustments in all computations which use assessed val­
ue as a factor. Most of these changes would affect data 
processing procedures used by county auditors and 
assessors. The cost of these adjustments statewide is 
estimated to be relatively minor. Because these local 
costs would result from a constitutional amendment ap­
proved by the voters, they would not be reimbursed by 
the state. 

The change in the veterans' exemption would have 
no .. effect on the tax liability of any taxpayer claiming 
the veterans' exemption. · 



·;_;..:·· ·.;.,• ... 
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Property Taxation - Veterans' Exemption'. 

Argument in Favor of Proposition 3 

Proposition 3 is concerned with the method of stating 
property taxes on _your property tax bill. Its passage 
would neither raise nor lower property taxes but would 
make it easier for )'Ou to undersfJlnd how your taxes are 
romputed. . 

For many years, tax assessors have used a 25% assess· 
ment ratif:) in ~mpu.ting property taxes. If ycmr !'iowe 
is viilued at $!!0,000 for property tax purposes, the asses· 
sor multiplies that amount by 25 % for an assessed value 
of $20,000. The tax collector then divides ·the assessed 
value by 100, and multiplies it by the county tax rate per 
$100 of assessed value to yield the amount of tax due. If 

-you have never understood_ the computation of your 
property tax when you paid your bill, it was because of 
this confusing system. . . 

Passage of Proposition 3 will eliminate U.'!e of the 25% 
assessment-ratio and the. rate per $100. Instead,. the tax 
r.ate will be stated' as a simple pP.rcentagE. of the assessed 
value. Property taxes Oil nn $80,000 house will, under 
the .1 % limitation of Proposition 1:\, be stated as 1 % of 
$80,000 (plus the addition allowed under Proposition 13 

for outstanding indebtedness from voter-approved 
bonds). The result will be an understandable system 
without complicated or confusing formulas. 

The language of Proposition 3 also ensures that the 
current Veterans' Property Tax Exemption guaranteed 
by the California Corutitution is not reduced by this 
change. . . . -

Proposition 3 is designed to simplify the property tax 
system,and make it more easily understandable to prop­
erty taxpayers w:ithout increasing or decreasing any­
one :S taxes. Proposition 3 in no way changes the 
property tax limitations or the amount of property taxes 
payable under Proposition 13. 

Proposition 3 received bipartisan ~pport in the 
Legislature. We urge its adoption by the people. 

. ALAN SIEROTY 
State Smu.tar,.land Dlstricl 
BOSE ANN VUlCH 
State Smu.tar, 15th' Diltrict 
MEL LEVINE 
Member of the Alsttmb/y, "4th District · 

-No argument against Proposition 3 was submitted · · 

Text of proposed law appears on page 22 

Argument printed on th;s page is the opinion of the authors and has not been 
checked for accuracy by any official agency. . . 15 
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Limitation of Government Appropriations -
Initiative Constitutional Amendment 

Official Title and Summary Prepared. by the Attorney General 

LIMITATION OF· GOVERNMENT APPROPRIATIONS. INITIATIVE CONSTITUTIONAL AMENDMENT. 
Establishes and defines annual appropriation limits on state and local governmental entities based on annual 
appropriations for prior fiscal year. Requires adjustments for. changes in cost of living, population and other specified 
factors. Appropriation limits inay be established or temporarily changed by electorate. Requires revenues received in 
excess of appropriations permitted by this measure to be returned by revision of tax rates or fee schedules within two 
fiscal years next following year excess created. With exceptions, provides for reimbursement of local governments for 
new programs or higher level of services mandated by state. Financial impact: Indeterminable. Financial impact of this 
measure will depend upon future actions of state and local governments· with regard to appropriations that are not 
subject to the limitations of this measure. 

Analysis by Legislative Analyst 

Background: 
The Constitution places no limitation on the amount 

which . may be appropriated for expenditure by the 
state or local governments (including school districts), 
provided sufficient revenues are available to finance 
these expenditures. Nor does the Constitution limit the 
amount by which appropriations in one year may ex-
ceed appropriations in the prior year. ·. 

Proposal: . 
This ballot measure would amend the Constitution 

to: · · 

• Limit the growth in appropriations made by the 
state and individual local governments. Generally, 
the measure would limit the rate of growth in ap­
propriations to the percentage increase in the cost 
of living and the percentage increa&e in the state or 
local government's population. 

• EBtablish the general requirement that state and 
local governments return to the taJCpayers moneys 
collected or on hand that exceed the amount appro­
priated for a given fiscal year. 

• Require the state to reimburse local governments 
for the cost of comrlying with "state mandates." 
"State mandates" are requirements imposed on lo­
cal governments by legislation or executive orders. 

The appropriation limits would become effective in 
the 1980-81 fiscal year, which begins onJuly 1, 1980, and 
ends on June 30, 1981. These limits would only apply to 
appropriations financed from the "proceeds of taxes " 
which the initiative defines as: ' 

16 

• All tax revenues (we are advised by Legislative 
Counsel that this would include those tax revenues 

· carried over from prior years); · 
• Any proceeds from the investment of tax revenues· 

and ' 
• Any revenues from a regulatory license fee, user 

charge or user fee that exceed the amount needed 
to cover the reasonable cost of providing the regula-
tion, product or service. · . 
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The initiative would not restrict the growth in appro· 
priations financed from other sources of revenue, in· 
eluding federal funds, bond funds, traffic fines, user fees 
based on reasonable costs, and i~come from gifts. 

The appropriation limit for the state government in 
fiscal year 1980-81 would be equal to the sum o.f all 
appropriations initially available for expenditure dur­
ing the period July 1, 1978-June 30, 1979, that were 
financed from .the "proceeds of taxes," less amounts 
specifically excluded by the measure (discussed be­
low), with the remainder adjusted for changes in th' 
cost of living and population: .The appropriations limi• 
for each succeeding year would be equal to the limit for 
the prior year, adjusted for changes in the cost of liVing 
and population. Thus, even if the state appropriations in 
a given )'ear were held below the level permitted by 
this ballot measure, the appropriation limit for the fol­
lowing year ·would not be· any lower as a resUlt. The 
limit would still be based on the liniit for the prior year, 
and. not on the actual level of appropriations for that 
·year. · · 

The following types of appropriations would not be 
subject to the state limit: 

( l) State financial assistance to local governments­
·.that is, any state funds which are distributed to 
local governments other thiin funds provided to 
reimburse these governments for state man­
dates; 

(2) Payments to beneficiaries from retirement disa­
bility· insurance and unemployment insu~ance 
funds· · 

(3) Paym~hts for interes.t ~d redemption charges 
on state debt existing on January l, 1979, or pay: 
ments on voter-approved bonded debt incurred· 
after. that date; . · 

(4) Appropriations needed to pay the state's cost of 
complying with mandates imposed by federal 
laws and. regulations or court ·order!l. 

We estimate that the state appropriated approxi­
Conb'nued on page //() 



Text of Proposed Law 

This initiative. measure proposes to add a new Article XIII 
B to the Constitution: therefore, new proVisions proposed to 
be added are printed in italic type to indicate that they are 
new. · 

PROPOSED Ai>omoN OF 
ABTICLEXIIl B 

PROPOSEDAR11CLE Xlll B. cdNSTirtlTJON 
GOiWtN¥ENT SPENDING LIMIT4Tib'.N 

SEc. 1. The total annual appropriJJtiODS subject to limita­
tion of tbe state and of esch loctil government shsJJ not exceed 
the appropriations liralt of such entltjt of government for the 
prior year adfwted for changes in the'cast"Of UviJig and popu­
lation except as otherwise provided. in this Article. 

SEc. JI. Revenues received by any entity of government 
in excess of that amount which Is appropriated by Sllch eni:lty 
in compliance with this Article during the liscaJ year shsJJ be 
retumed by a revision cif tax rates or fee schedules within the 
next two subseqllflllf liscaJ years._ 

SEc. 3._ The appropriations liralt for any fiscal year punu: 
ant to Sec. J shsJJ be acfjusted as foJJows: ·. ·. 

(a) In lhe 1111e1Jt that t1Je linancill/ re$ponsibiliiy ofprovid­
. ing servi.ctis is ~ iii, whOJe or iii pBit, wh11t1Jei; by 
lanntJlllitloiJ, iDciorporBtioii' or ot/1erwise, "from one enb'ty of 
government ti> another, "then for "theyeai'in whichTruch'°ttsns­
fer becames e/Tective the a'ppropristJoni limit of the· trans­
feree entity shsJl be increased by sucb reaionable amount 8S 

the said entities .sbaJI i:Dutwil/y agree and the appropriations 
nit of the transferor entity shsJJ·be decieased by the .mme 

<Ulioµnt. . · . . . 
(b) In the event that tbe linanciaJ responslbJJity, of provid­

ing servi~~ t:ranffer:;etl. ,in whole or in part, {ronJ,an entit)' 

~r;,:=.:~~C:';~etz.':iJza!~$, 
from othtii revenues Of an entJtjt of ,Ovenunent, to regulatory 
Ucenses,· UStir cblirgm or uier' feS$, then for die · of .nicb 
tianslertheappropristionslbmtO!suCb_entitj.~Ye.rnment 
shall be decreased accordingly. 

(c) In the event of an emergency, the approprisbDrl limit 
may be exceeded provided that the appropriation limits ia 
the following three years are reduced accordingJy to prevent 
llD 88F,€'gBte mcresse iiJ .apprpprtations resulting from the 

em;;r;.ey,tbe appropfi,,t;i~ limit im~ oiJ. any new or 
exiStiiig entity cif government by .this Article ~y be estab­
UsheiJ or Chiinged by the electors Of such entity, subjeCt to and 
in conl'onnity witb CODStitutional and statutory votlflg re­
quifflments:· 'T'he duration of any such change shsJJ be as de­
termined by said electOn, but sbsJJ in no event exceed four 
years from tbe most recent vote of said electors creating or 
con~¢ng Sl!clJ cbange. . , ; . ; 

SEfC s. . Each_ entity of goverrunept may establish such 
cont1!!~cy, ~BrgepfY, upempoyment, reserve,' ,retire­
ment, sirikJng fund, trust, or siiriilar ~'* as _It ~ deem 

::::tr'ti:t ii~C::tl:::::l:!e"::J'V::~i:hiii'W'1~ 
orii&fis, 'shsil ftiijJUiposes Of this'Aiticlf1 consiltutiJ apfiropria· 
tiolis subject tti limitatiori in the year Of eontributiOil; Neither 
witbdrawtils from any such fund, nor BllpenditurtJS,of (or a~­
thoriZBiions 'to eX,,end) sucb withdrawals, nor transfers 
biitiV86n o,:amOiii .such Funds, msJJ £or purposes of this ArtJ'­
cJe constitute appropriations subject to limitation. 

SEc. 6: ·Whenever thf! Legislature or any state age_ncy 
mantiJJ,tes ,11 new pragr:am or higher JeVf!l of S!;ri4re __ <w any 
local government, the state sbidl provide a :•ubvennon of 
funds to r'Birnbur.re such Joctil government for the eostN"of :SUcb . 
program or increased Je'vel of service, except that the Legisls­
ture lrUly, but need not, provide such subvention of funds For 
thrJ foJJowmg mandates: · · . . . 

(a) LegiSJative mandates requested by the loctil agency 
affected; . 

. (b) Legislation deRning a new crime or changing an exist­
ing definition of a crime; 0r 

(c) Legislstive mandates enacted prior to /BJmary I, J!J'/$, 
or · e.recutive orders· of itiglibltitins inibSllj implementing 
legislation enacted prior to January 1, 1975. . 

SEc. 7. Nothing in this Article shsJJ be construed to impair 
tbe abilitjt of the state or of any /octil government to meet its 
obUgatiODS with respect to ezisting or future bonded indebt-
edness. ' 

SEc. 8. As used in this Article and ezr:ept ss otherwise 
ezpress!y provided herein: . . . 

(a) ''A.ppropriatiODS subject to limitation "of. the state shsJJ 
mean any authorization to ezperid .during a fisctu yiir the 
proceeds of taxes JeViiid by or for the state, exelusiVe Of siste ' 
subventions for the u$e and operab'on·of Jocsl goVer1Unent 
(other than subventiODS made pUfsuiJnt to Section 6 of this 
Article) and further Mclusive of refunds of taxes, benefit psy­
mena from retirement, unemployment insurance and disJJ. 
bJJity insurance funds; . , . 

(b) · ''A.ppropriab'ons subject to limitation" of an entity of 
local go~t .sbsJJ mean any authorization to ezpend 
during a. fisCal ye~ the proceef# of l:JlJ(eS letj~ by or for that 
entity and fh.e prf!C8t1ds of stiite, subveptiODS fC> t/lst r1Dtity 
(oi:.bei- than 'subvenb'Oiu nu;c/e p_liisliaijt to Secti_oli 6 Of this 
ArtiCJe)'exclusive·orreFunds oftixes; "· .· 

(c) •'ProCeedJJ oftanis" .sbiill ineJUde, hilt not be restricted 
to, sJJ mx revenues and the proceeds to an entity' oF·govern­
ment, from (I) regulatory Ucenses, user.charges, and user fees 
to the extent thlit such proceeds BJ(CfJec/ the costs re8sonably 
home by such entity m providing the regulation, product, or 

· serviCe. and (ii) the inllf!Sbnent of biz revenues. With respect 
to an>;,!opa/ government, ·~ of taxes_" .sbaJ1 mclude 
subventions rei:eived from the state, other than ·Pursuant to· 
Section 6 'iif thii Article, and. With respect ~.the. Siste, .pro­
ceec/S 'of taxes sJJB1J &elude such' sub'ventionS; ' ' " . 

(d). •'LDi!SJ "gOvemment'' ;hiJJ meat. any dt}', coimty, city 
and corinty, school-district, special district, authority, or other 
poUtical, sulxlivJs!on . of or :wltbin the state; · . • ·: · 

(e} "Cost of livil(18''. shti/J.mean .the Consumer Price.Jndex 
for the United States as reported by the United Statespepsrt­
meni 'of LabOr, · oi- succes&or sg8n_cy of the Un_it~ Siatr!J_S .GtJ~­
ernment; providt;cJ. however; tbal for puipO.ies_ of 5#tiim 1, 
the cbirfje in eost oflivirig from the preceding year sbsJJ in 
no event exceed the Change in CsJdomia per clipita personal 
income from said preceding year; · ' · · · 

(/) "PopU}stion" of any-entity of government, other than 
a school district, shaJI be detennined by a method pniscribed 
by the Legishture, prowded.fMt such determination shsJJ be 
reviied, as n""81:f8ry, ff! reR~t t_be peri_qclic et1nsus cpfJ.dy.cted 
by the Uniteil Stlltes Deparbnent ofQ:iiJJ_m~, or sµcres,sor 
llgfiiic,, of the Umted Statel CoveinmeiJ_t. The_ populab'on of 
any school district sbsJJ be such school district's average daily 

· · · ContiDued an - Jilfl 
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. Limitati~n of Government Appropriations - . 
Initiative Constitutional Amendment 

Arguments in Favor of Proposition 4 

The 'Spirit of 13' citizen-sponsored initiative provides permanent 
constitutional protection for taxpayen from ezcessive taxation. A 'yes' 
vote for Proposition 4 11-ill preserve the gains made by Proposition 13. 

VERY SIMPLY, this me11SUre: . 
ll WILL limit state and local government spei1ding. 
2) WILL refund or credit excess tax(':l received by the state to the 

taxpayer. 
3) WILL curb excessive user fees imposed by local go•·emment. 
4) WILL eliminate government waste by forcing politicilUIS to re­

think priorities while spending our tax money. 
5) WILL close loopholes government bureaucrats have devised to 

evade the intent of Proposition· 13. 

ADDITIONALLY, this measure: 
I) WILL NOT llllow the state government to force programs on 

local governments without the state paying for them. 
2) WILL NOT prevent the state and local gove·rnments from re­

sponding to emergencies whether natural or economic. 
3) WILL NOT prevent state and local governments from provid· 

ing essential services. 
4) WILL NOT allow politicians to ma!:e changes (in this law) 

without voter approval. · . 
5) WILL NOT favor one group of taxpayers over another. 

Proposition 4 is a well researched, carefully written citizen-spon· 
sored initiative that is sponsored by the signatures of nearly one 
m!llion CalifornillnS who know that the 'Spirit of 13' is the next logical 
step to Proposition 13. · 

Your 'yes' vote will guarantee that ercessive state tax surpllises will 
be returned to the taxpayer; not left in the State Treasury 10· fund 
useless and wasteful programs. 

This amendment is a reasonable and nexible way to provide disci· 
pline in tax spending at the state and local levels and will not override 
the desires of individual corrununitiur-a majority of voll!r.r may ad- .. 
just the 5Jlending limits for local entities such as cities, counties, etc.-

it will force return of any additio~ taxation to voter controll To 
protect our government's credit rating on.behalf of the taxpayers, the 
limit does not apply to user charges required tO meet obUgatioru to 
the holden of existing or future bonds regardless of voter approval. 

·For California's sake, we sincerely urge a Yes vote.on Proposition 
4 to continue the Spirit of PropOsiticn 13. 

PAUL GANN· 
Coauthor, Propoiition 13 

CAROL HALLE'IT . 
Memb<ir of the Asnmbly, Z9th District 
Assembly Minority Lsader 

No government should have an unrestricted right to spend the 
taxpayer's money. Government should be subject to fiscal discipline 
no less than the citizens it represents. 

Proposition 4 is a thoughtfully drafted spending limit. It will require 
state and local governments to limit their budgets yet provide for 
reasonable growth· and meet emergencie5. . 

It will not require wholesale cuts in necessary services. Californians 
want quaUty education, health serVices, police and fire protection. 

Our citizens want to provide adequately for the elderly, the dis­
abled, the abandoned children. Such programs will not be impaired. 

Government must continue to be sensitive to human needs. A 
rational spending limit is not only consistent with that view, it is 
essential if government services are to. be rendered effectively. 

Nothing hinders the prompt attention to real needs as surely as "" 
inefficient bure~ucracy. 

We need Jean, flexible, responsive government. We need sensible 
spending controls that will help eliminate waste without sacrificing 
truly useful programs. 

Propositi~n 4 offers that possibility. · 
. . 

LEO T. MCCARTHY 
Member of the Assembly, 18th District 
Speal<er of the. Assembly 

Rebuttal to Arguments in Favor of Proposition 4 · 
Don't be mi.ded by promises! 
The proponents make Proposition 4 sound like a cure-all for every 

government ill. They make Proposition 4 seem like a magic wand that 
will transform government into an efficient machine perfectly re­
sponsive to the public will. What nonsense! 

Proposition 4 
• will NOT eliminate government waste: · 
• will NOT eliminate wer fees; 
• will NOT allow governments to respood to emergencies without 

. severe penalty. . · 

What about waste? Proposition 4 puts'the power to decide how 
spending limits will be met right back into the hands of the very same 
officialJ who have yet to prove they know how to cut waste. They find 
It much easier to cut services than to cut fat! 

What about fees? The measure itself states that user fees, senilce 
charges and admission taxes can still be levied. (Check Sections 3(b) 
and S(c)). 

What about emergencies? Every time an emergen·cy occurs, future 
expenditures in other important areas will have to be cut back. It is 
irresponsible to pit everyday services (like pelice and fire protection) 

against the extraordinary needs of an emergency. 

Proposition 4 
• will NOT guarantee YOU a tax .refund: 

'· • will NOT preserve needed services; 
• will NOT allow California to cope with the ravages of inflation 

and unemployment. · · 

Recession and inflation are ganging up on government and on 
t~payen. Proposition 4 is too inflexible to assure adequate govern· 
men! services for an uncertain future. 

VOTE NO ON PROPOSmON 41 

JONATHAN C. LEWIS 
&«uti.., Din:c/Jlr 
Ca/lfamia Tu RMiJtm A.aocUliall 
SUSAN F. RICE 
Presitknt 
Lague of Women Vaten of Ca/lforma 

JOHN F. HENNING 
&ecub've ~t.uy-T~asurer 
O.Ufomla Labor Federation AFL-CIO 

18 
Arguments printed on this page are the opinions of the authon and have not. been 

checked for accuracy by any official agency. 

743 



Limitation of Government Appr,opriations -
Initiative Constitutional Amendment 

Argument Against Proposition 4 
Proposition 4 DOES NOT guarantee that the ·rar will be cut from , 

government. Proposition 4 IS NOT tax reform. Proposition 4 Is, 
instead, a rash measure that place& a straitjacket on government at 
the VetY' moment when Californians are faced with an uncertain 
econolillc fUture. 

Soine of the state's largest ,busineues, linanciil institutions, utilltim, 
agribwineu and real mtate Interests sperit *537.000 putting 
Proposition 4 on the ballot. Doesn't it strike you as strange that these 
interests are backing a so-called "grassrcol:lln initiative? , 

AU Californians are undentandably concerned about rising taxes. 
We aU want efficient government and a fair tax system. But who-will 
really benefit from Propolition 4? Will it be you or the lpeCial 
Interests backing this measure? 

Proposition 4 does not guarantee tax relief for the individual' There 
Is no guarantee that any excess government revenues will necessarily 
be wed to lower yourtaxes. Genuine tax reform means changing tbe 
tax ayllem so everyone pays his 0r her falr share. 

. During the past llO years the burden of taxation , hlis shifted from 
business and commercial lnteresl:ll to ,the individual taxpayer. The _ 
percentage of state and local taxes paid by business baa dropped from 
57% to only 37%. This partlaUy accounts for the Increase in your tax 
bills. , 

It Is a myth to beli~e that Proposition 4 will streamline 
government. Nowhere In the propOsal Is there a requirement to cut 

unnecessary or wasteful government spending. The. "fat'.' in 
govemmimt Could go untouched while cuts are made in' vital and 
important aervlces. · 

Passage of this measure could cripple economic growth In 
California. There will be no advantage for cities and countlm to 
approve new commercial developmentl. Because of the spending 
limitation, revenues generated by new commercial development 
cannot be spent by local entitles aheady at their spending limit. 
However, services must still be provided to new commercial and 
housing developments, which will result In a reduction in the level of 
services already provided to emtlng residents .and businesses. 
Communities will be forcei to choose between creating new jobs and 
cutting services. 

Proposition 4 is smokescreen politi!lll. That is why we ask you to join 
us In voting NO. • · · · 

JONATHAN C. LEWIS 
. EireeUtlWJ Diifttar 

c.JiforlW · Tu Br6fonn liaociathm 
SUSAN F. RICE 
l'nJS{dsnt 
L/>quf6 of Women Voten of Ca/i£omi,s 
JOHN F:·HENNINC' , 
· Eucuhile Set:retsry-Ttf6uurer 
Caliloniia Labor F«ieration, A.FL-CJO 

Rebuttal to Argument Against Proposition 4 

The arguments.submitted by the groups opposing Proposition 4 
should come as no surpris-particularly fu those of us who supported 
Proposition 13.last year. Scare tactics, distortion and a healthy smat· 
tering of "buzzwords'" are the same· devices uiGd . lime and again 
against the people wheliever they #Clde it"s tim,e ti> off# a logical 
and reasonable solution. In this case, the people m.inply 'want to place 
a limit on governmrmt spending. -. · . · , · 

H you are among the people who think· government should not 
have the unrestricted right to spend taxpayers' money, you can recite 
these facts to your _friendt and ndghbors. 

FACT: In the past l!D years, government spending Increased 5 
times beyond the allowable limlu of Proposition 4. . 

FACT: Proposition 4 requirs that surplus funcli be returned to 
the taxpayers. , . , _ . . 

FACT: Proposlticin 4 will force politicians to prioritize , and 

economize just as households and smaU businesses do to make ends 
meet. . , 

FACT: Proposition 4 is s_upported by nearly one i;nlllio.n voter. 
signatures, the Dem~ratic and !Ul11ublican l~aders of the State 
Amill\bly, state cochi\lrperso11 Secretary o-f State t.;1arch Fong Eu, 
the California Taxpayen' Association, the Califorilia Chamber of 
Commerce, the 83,000 family-Fann member ·CaUiomia ·Fann Bu;· 
reau, the M,000 small business member Federation of Independent 
Business, local taxpayer associations, and scores of civic and com· 
munity leaders concerned about the e~er-lncreaslng growth of 
government spending. 

Please joiJf iis In voling "Yes"' on Proposli:ion 4-to maintain the 
Spirit of 13. 

PAUL GANN 
Caautbor, Proposltioa 13 

·Arguments printed -on thi& page are the opinions of the authors and have not been 
checked for accuracy by any ofFu:ial,ageney. · 19 
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ANALYSIS. OF PBOPOsmoN -Canlinum from page J6 

mately $7 .9 billion from the "proceeds of taxes" in fiscal 
year 1978-79, after taking into account the exclusions 
listed above. This amount, referred to as "appropria· 
tions subject to lim,itation," represents approximately 
40 percent of total General Fund and special fund ap·_ 
propriations made for that fiscal year. The main reason 
why the state's appropriation Jim.it covers less than half · 
of the state's total expenditures is that a large propor· 
tion of total state expenditures represents funds passed 
on to local governments for a variety of public purposes. 
Under this ballot measure, these furids would be subject- · 
to the limits on local, rather than state, appropriations. 

The appropn"ation limit !Or a local government in 
fiscal year 1980-81 wotild be equal to the sum of all 
appropriations initially available for expenditure .dur· 
ing the period of July 1, 1978-June 30, 1979, that were · 
financed from the "proceeds of taxes," plus state finan-· · 
cial assistance received in that year, less amounts specif­
ically excluded by the measure (diScussed below)"; with 
the remainder adjusted for changes in the cost of living 
and population. The appropriations limit 'in each subse­
quent year wotild be equal to the limit for the prior 
year, adjusted for changes in the cost of living and popu­
latfon. For each school disl'rict, "population" is defined 
in this measure as the district's average daily. attend·,. 
ance. 

The following types of appropriations would not be 
subject to the lo.cal Jim.it: · 

( l ) Refunds of taxes; 
(2) Appropriations required for payment of local 

costs incurred as a restilt of state mandates. (The 
initiative requires· the state to reimburse local 
governments for such costs, and. the appropria· 
tion of such funds would be subject to limitation 
at the state level.);. . · · ·. . 

(3) Payments for interest and redemption charges 
on debfexisting on or before January l, 1979, or 
payments on voter-approved bonded debt in·, 
curred after that date;. 

( 4) Appropriations required to pay the local govern­
ment's cost of complying with mandates imposed 
by federal laws and regulations or court orders. 

Furthermore, any special district which was in exist· 
ence on July l, 1978, and which had a 1977-78 fiscal year 
property tax rate of 12¥., cents per $100 of assessed value 
or less, would never be subject to a limit on appropria· 
tions. Special districts which do not receive any funding 
from the "procee'ds of taxes" wotild also be exempt 
from the limits. · · ' 

Under the initiative, the limit on state or local gov· 
ernment appropriations could be changed in one of 
four ways: 

(l) An appropriation limit may be changed tempo­
rarily if a majority of voters in the jurisdiction · 
approve the change. Such a change cotild be 
made for one, two; three, or four years, but it 
could not be effective for more than four years 
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unless a majority of the voters again voted tr 
change the limit. . , . 

(2) ·In the event of an emergency, an appropriation 
limit may be exceeded for a single year by the 
governing body of a local government without 
voter approval. However, if the governing body 
provides for an emergency increase, the appro­
priation limits in the following three yea.rs would 
have to be reduced by an amount sufficient to 
recoup the. excess appropriations. The initiative 
does not place any restrictions upon the types of 
ciri:umstances which may be declared to consti­
tute an emergency. 

(3) If the financial responsibility for providing a pro­
gram or service is transferred from one entity of 
government to another government entity, the 
appropriation limits of both entities must be ad­
justed .by a reasonable amount that is mutually 
agreed upon. Any increase in one entity's limit 
wotild have to be offset by an equal decrease in 
the otl,er entity's limit. , · 

(4) If an entity of government transfers the financial 
responsibility for providing a program or service 
from itself to a private entity, or the source of 
funds used to support an existing program or 
service is shifted from the "proceeds of taxes" to 
regulatory lice.1se fees, user charges or use fees, 
the· entity's a.ipropriation limit· must be de­
creased accordingly. 

If, in any fiscal year, an entity of government were to 
receive or have on hand revenues in. excess of the 
amount that it appropriates for that year, it would be 
required to return the excess to taxpayers within the 
next two fiscal years. The initiative specifies that these 
funds are to be returned by lowering tax rates or fee 
schedules. In addition, Legislative Counsel has advised 
us that direct refunds of taxes paid would also be per· 
-mitted under the measure. 

Because certain types of appropriati,ons would not be 
directly subject to the limitations established by this 
ballot measur~, it would be possible for the state or a 
local government with excess funds to spend these 
funds in the exempt categories rather than retum the 
funds to the taxpayers •. For example, the state could 
appropriate any excesS'revenues for additional financial 
assistance to local governmenl:ll, because such assistance 
is excluded from the limit on state appropriations. 
(This, in turn, might result in the return of excess reve­
nues to local taxpayers if a local government were una­
ble to spend these funds within its limit.) Similarly, a 
local government. with an unfunded liability in its 
retirement system could appropriate its excess reve­
nues to reduce the liability, u.s such an appropriation 
wotild be considered a payment toward a legal "indebt· 
edness" under this ballot measure. 

Finally, the initiative would establish a requirement 
·that the state provide funds to reimburse local agencies 



r the cost of complying with state mandates. The ini­
tiative specilies that the Legislature need not provide 
such reimbursements for mandJltes enacted.or.adopted 
pn"or to January 1, 1975, but does not require explicitly 
that reimbursement be provided for mandates P.nacted 
or adopted after that date. Legislative Counsel advises 
us that under this measure the state would only be 
required to provide reimbursements for costs incurred 
as a result of mandates enacted or adopted after July l, 
1980. ' 

Fiscal Impact: 
This proposition is primarily intended to limit the 

rate of growth in state and local spending by imposing 
a limit on certain categories of state and local appropria­
tions. As noted above, approximately 60 percent of cur­
rent state expenditures would be excluded from the 
limit on ·state appropriations, although nearly all of 
these expenditures w1>uld· be subject to limitation at the 
local level. Also, some unknown percentage of local 
government expenditures would not be subject to the 
limits on either state or loeal appropriations. Thus, the 
fiscal Impact Of this ballot measure would depend on 
two factors! · 

( l) What the rate (lf growth in state and local "ap-; 
propriations subject to limitation" would be, in 
the absence of this limitation; and 

(2) The extent to which any reductions in "appro­
priations subject to limitation" required by the 
measure are offset by increases in those appro­
priations not subject to limitation. 

Impact on State Government. During six of the past 
ten years, total state spending has increl!Sed more rap­
idly than the cost ofliving and population. Thus, it is 
likely that, hBd this measure been in effect during those 
years, it would have caused "appropriations subject to · 
limitation" to be less than they actually were. 

It Is not possible to predict with any accuracy the 
future rate of growth in state "'appropriations subject to 
limitation:" Thus It is not possible to ·estimate with any 
reliability what effect the measure, if approved,. would 
have on such appropriations in the future. However, 
based on the best information now available Ouly 
1979), we estimate that passage of the initiative would 
cause state "appropriations subject to limitati0n" in fis­
cal year 1980-81 to be modestly lower than they proba­
bly would be If the initiative were not approved. This 
assumes that state reimbursement would only be re­
quired for state mandates enacted or adopted after July 
l, 1980. If the courtB ruled that reimbursement w1111 re-

quired for mandates enacted or adopted after· January 
1, 1975, the impact of the measure on "'appropriations 
subject to limitation" would be substantial. This is be­
cawe the state would be required to proVide significant 
reimbursements to local governments within this limi­
tation. We have no basis for predicting the impact ih 
subsequent years. 

Whether this would result in a reduction in total state 
spending would depend on whether the state decided 
to use the funds that could not be spent under the 
limitation for ( 1) additional financial assistance to local 
governments (or fonome other category of appropria­
tions excluded from the limit), or (2) state tax relief. 
Thw, the effect of this ballot measure on state spending 
in 1980-81 could range from no change to a modest 
reduction. · 

Impact on Local Governments. Existing data do not 
permit us' to make reliable estimates of either the ap­
propriation limits that local governments would face in 
fiscal year 1980-81 if this ballot measur~ were approved, 
or what these governments would spend in that fiscal 
year if the initiative were not approved. Nonetheless,. 
we estimate that those school districts experiencing sig­
nificant declines in enrollment would have .to reduce 
"'appropriations subject to limitation" significantly be­
low what these appropriations would be otherwise. We 
also estimate that most cities and counties, at least ini­
tially, would not be required to reduce the growth in 
t:heSe categories of appropriations by any significant 
amounts. However, some local governments, especially 
those with stable or declining populations, could be sub­
ject to more significant restrictions on their ""appropria-
tions subject to limitation." · · 

Whether any reductions In "appropriations subject to 
limitation" caused by this measure would result in cor­
responding reductions in tots/ local government ex-

. penditures and a return of excess revenues to the 
taxpayers would depend on whether increased spend­
ing resulted iii those categories not subject to limitation. 
We have no basis for estimating the actions of local 
governments in this regard. 

Conclusion. Thus, while a reduction in. the rate of 
growth iil state or local government expenditures may 
result from this 'ballot measure in fiscal year 1980-81, 
there may be instances In which no reduction in the 
rate of growth in an individual government's.spen~ng 
occurs. The impact of this measure In subsequent years 
cannot be estimated, although the measure could cause 
government spending to be significantly lower than it 
would be otherwise. 
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TEXT OF PROPOSmON 3 

This amendment ·proposed by Senate Constitutional 
Amendment No. 60 (Statutes of 1978, Resolution Chapter 8.5) 
expressly adds a section to the Constitution; therefore, provi­
sions proposed to be added are printed in italic type to indi­
cate that they are new. 

PROPOSED AMENDMENT TO 
ARTICLE XIII 

SEC. 3.5. In any year in which the 11SSessment ratio is 
· changed, the Legislature shall adfust the valuation of assessa· 

bll' property described in· subdivisions (o), (p) and (q) of 
Section 3 of this article to maintain the S811le proportionate 
n1lues of such property. 

TEXT OF PROPOSITTON 4-Continu«I from page Jr 

attendance as determined by a method prescribed by the 
Legislature; 

(g) · "Debt service" shall mean appropri8tions regw'red to 
pay the cost of interest and redemption charges, including the. 
funding of any reserve or sinking fund reqw'red in e<mnection 
therewith, on indebtedness existing or legally authorized as of 
January J, 1979 0r on bonded indebtedness thereafter ap­
proved accordiJ1g to law by a vote of the electors of the issuing 
entity voting in an election for such purpose. . 

(h) The "appropriations li'rnit" of each entity of govern­
ment for each fiscal year shall be that ll11Jount which total. 
annual appropriations subject to limitation may not exceed. 
under Section J and Section 3; provided, however, that the 
"appropriations limit" of each entity of government for fiscal 
year 1978-79 shall be the total of the appropriations subject to 
limitab'on of such enb'ty for that fiscal year. For fiscal year 
1978-79, state subventions to local governments, exclusive of 
federal grants, sha/J be deemed to have been derived from the 
proceeds of sta.te taxes. 

(i) Except as otherwise provided in Section 5, ''appropn'a­
tions subject to limitation·· shaU not include local ageDC)' loan 
funds or indebtedness funds, investment (or authon'zations to 
in vest) funds of the state, or of an enti~v of local government 
in accounts at banks or savings and Joan SSSOCJ'at:lons or in 
liquid securities. · 
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SEC. 9. "Appropriations subject to limitation" for each im· 
tity of government shalJ not include: · 

(a) Debt service. 
· (b) Appropriations required for purposes of complying 
· with mandates of the courts or the federal government which, 
without discreb'on, require an expenditure for additional 
services or which unavoidably make the providing of existing 
services more costly.. · 

( c) Appropriations of 1J11y special distn'ct which existBd on 
January l, 1978, and which did not as of the 19'!'!-7!1 fiscal year 
levy /Jl1 ad valorem tax on property in excess of 12~ cents pe 
$100 of BSYessed value; or the appropriations of any speci11.. 
district then ensting or thereslter created by a vote of the 
people, which is totally funded by other than the proceeds of 
tnes. · 

SEC. JO. This Article shall be elfecb've commencing with 
the first day of the fiscal year foUowing its adoption. 

SEC. JJ. ff any appropn'ah'on category shall be added to or 
removed from appropriab"ons subject to limitation, pursuant 
to final judgment of any court of competent jurisdiction and 
Bii)' appeal.therefrom, the appropn'ations limit shall be adfust­
ed accordingly. ff any section, part, clause or phrase in this 
Arb'cle is for any reason held invalid or unconstitutional, 'the 
remaining porh"ons of this Article shsU not be affected but 
shall remain in 'full force and eHect. 
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Jn an effort to reduce election costs, th"' State Legislature haS authorized 
counties having this capability to mail only one ballot pamphlet to addresses 
where more than one voter with the same surname resides. If you wish 
additional copies, you may obtain them by calling or wnting to your county 
clerk or registrar of voters. 

En un esfuerzo por reducir las costos electorales, la Legislatura Estatal ha 
autorizado a los condados que cuentan con la capacidad de hacerlo, enviar una 
sola balota a direcciones en que reside mis de un votante del mismo apellido. 
Si usted desea _copias adil;ionales, Uame o escriba al secretario del condado o 
registrador de votantes que le corresponde y se. las.suministraren. 
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I, March Fong Eu, Secretary of State of the State of California, do hereby certify 
that the foregoing measures wiU be submitted to the electors of the State of 
California at the SPECIAL ELECTION to be held throughout the State on 
November 6, 1979, and that the foregoing pamphlet has been correctly 

·prepared in accordance with law. 

Witness my hand and the Great Seal of the State in 
Sacramento, California., this first day of August 1979. 
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