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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor
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QDNE: (816) 323-3562
U {916) 445-0278

E-mail; csminfo@csm.ca.gov

March 18, 2009

TO: Tom Sheehy, Chiel Deputy Director, Department of Finance
Francisco Lujano, Director, Securities Management Division,
State Treasurer’s Office
Richard Chivaro, Deputy Controller & Chiel Counsel. State Controller's Office
Cynthia Brvant, Director, Office of Planning & Research
Paul Glaab, City Council Member
Steve Worthley. County Supervisor
Sarah Olsen, Public Member
Commission on State Mandates

FROM: PAULA HIGASHI, Executive Director

SUBIECT: COMMISSION ON STATE MANDATES MEETING — [TEMS 7-8
FRIDAY, March 27, 2009, 9:30 A M.
State Capitol. Room 447
Sacramento

@ FPublic Meeting/Hearing

Hem 7 Identity Thefi, 03-TC-08. The attached Supplemental Analysis addresses issues raised in
claimant’s request Lo modify the Proposed Statement of Decision (Item 8) or postpone
(continue) the hearing. The request to postpone was denied.
There may be testimony on this item.

[tem 8 Proposed Statement of Decision for ltem 8. See Supplemental Analysis.

Public Comment

Blue Reference Binder: Government Code Update

One of the budget tratler bills amended Government Code section 17561, subdivision (d), changing the
date that the Controller shall pay any cligible reimbursement claim from August 13 to October 15.

Please replace the Government Code in vour Blue Reference Binder with the enclosed update.
We look forward to t;ccinu you at the next meeting,.
PAULA HIGASIH!

Executive Director
(416)323-8210

ce: Camille Shelton, Chiet Legal Counsel

Enclosures: Supplemental Analysis. Letter from City of Newport Beach, and Updated Government Code
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The City requests that the balance of the paragraph afier the second sentence be stiicken, or m
the aliemative the finding be removed and the City be allowed to address the issuc in the
Faramelers and Geideline phase withour prejudice.

As was evident in the City's March 4, 2009, fifing, the City is o agrcement with Stafl, and as it
turned out, with the Deparunent of Finunce, as 1o what is and is pot mandated. Fhat is not the
issuc here. The issue is that w (inding has been made as to Parameters and Guidelines when no
such document has been filed with or is under consideration by the Comunission.  Mareover,
given the options presented by AR 1222, no Parameters wnd Guidelines may ultimately be filed
with this Commission for full Stall analysis. The City simply asks that it be allowed to make
whatever argaments and 1o prasent whatever testimony 1t is able 1o musier ¢ support any
Paramuier and Guidelines it may cheose to file,

Onherwise i vou do not see it to grant the above request, the City requests that the above-stated
matler be continued 1o May 29, 2009, The Ciey was time-barred from bringing its request under
Califorma Code of Regulaions. ntle 2, section 118301, subdivision {¢){(2A) for a mandatory
granting of thie request. as the City received its proposed Statemment of Decision today, March 16,
2009, and the City's representative reccived it on March 130 Thus the City brings its request
under W Califormia Code of Regulations, title 2, sceetion 183,01, subdnvision (e)(2XC). This
reguest 15 broughi pursuant to Califorme Code of Regulations, title 2, section 11811, subdivision
(R 1), i that, the Staff increased the number of issues pending by ratsing an issuc ia the Final
Staff Anabysis and proposed Statement of Decision which was herctofore unraisgd, unbriefed,
and unsupporied by any evidence or argument by the test claimant or any stetc agency Or any
interested party, The Cily requesis an opportunity to respond sofely 1o the new issuc ratscd
regarding the referral activity and 1is bar from the Parameters and Gudelines phasc as not being
ressonably nocessary.

Should this reques! be granied the City also requests that a bricling schedule be set to allow lor
mferested partics to comiment on the City’s responge. Should this request be denied. the City
reguests a postponenient of the hearting to allow for pre-heaning (o review the issue with Staft
and mieresied parties.

Should you have any questions. nlease do not hesiate 1o contact me.

Vensiruly voors, -
ST RN / 1
J (. £

‘3"\-“:’)’ r‘/ /I

e \‘ g :
[ i
S -

g
T Lverroad .

Revemie Manager
City of Newport Beach




Hearing Date: March 27, 2009
@ I\MANDATES\Z003\TC\03tcOB\TCA\FSS A

ITEMS 7 AND 8
TEST CLAIM AND PROPOSED STATEMENT OF DECISION
SUPPLEMENTAL STAFF ANALYSIS

Penal Code Section 530.6, Subdivision (a)
Statutes 2000, Chapter 956

Identity Theft
03-TC-08

City of Newport Beach, Claimant

Background

On February 2, 2009, Commission staff issued the draft staff analysis for this test claim which
concluded that Penal Code section 530.6, subdivision (a), as added by Statutes 2000, chapter
956, mandates a new program or higher level of service for local law enforcement agencies
within the meaning of article X1I1 B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514 for the following activities
only:

. take a police report supporting a violation of Penal Code section 530.5 which includes
@ information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information; and,

. begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

The draft staff analysis also included specific findings that two activities were not reimbursable.
First, referral of the matter to the law enforcement agency where the suspected crime was
commitied for further investigation of the facts is not a mandated activity and therefore is not
reimbursable. Second, the requirement to provide the complainant with a copy of the police
report 1s not a new program or higher level of service because Government Code section 6254,
subdivision (f), as added by Statutes 1981 chapter 684, aiready required local law enforcement
agencies to provide complainants with a copy of the report.

On March 3, 2009, the claimant submitted comments concurring with the draft staff analysis and
made the following additional comment:

[T]he City, however, reserves the right to revisit during the Parameters and
Guidelines phase, the issue of including the activity of referring the matter to the
law enforcement agency where the suspected crime was committed for further




investigation. Although Staff has found that this activity was not mandated, it
may still be considered as reasonabl[y) necessary to carry out the mandate.’ @

The claimant’s comment was addressed in the final staff analysis on page 12 and in the
Proposed Statement of Decision as follows:

The Commission finds that determining the appropriate law enforcement agency
to investigate the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to
revisit [this issue] during the Parameters and Guidelines phase. . . as reasonabl{y]
necessary to carry out the mandate.” If local law enforcement opts to undertake
this activity it would do so after the completion of all of the state mandated
activities. Because this activity cannot occur until all mandated activities are
complete, it cannot be reasonably necessary to carry out the mandated activities.
Though such a referral may be in the spirit of the law and may be good public
policy, it is not a specifically mandated activity, not necessary to carry out the
mandate, and therefore not reimbursable. The Commission {inds that determining
the appropriate law enforcement agency to investigate the matter further and
making a referral to that agency is not a state-mandated activity and that this
optional activity may not be addressed in the parameters and guidelines.3

On March 16, 2009 the claimant, the City of Newport Beach, filed a request to amend the

Proposed Statement of Decision or, in the alternative, a request for a continuance of this test

claim. Specifically, the claimant requests that the Proposed Statement of Decision be amended

to delete any findings regarding the parameters and guidelines and suggests that the above @
paragraph be stricken with the exception of the first two sentences. This would enable the
claimant to provide evidence at the parameters and guidelines stage that the activity of referring
the matter to the law enforcement agency where the suspected crime was committed for further
investigation is reasonably necessary to carry out the mandate. On March 18, 2009, the
Executive Director denied the request to postpone the hearing and issued this supplemental
analysis.

Discussion
Amendment of the Proposed Statement of Decision

The claimant states that the final staff analysis and Proposed Statement of Decision make a
finding on the parameters and guidelines, which is not before the commission, and that staff
increased the number of issues pending by raising an issue for the first time in the final staff
analysis and Proposed Statement of Decision. However, the only issue addressed in the final staff
analysis and the Proposed Statement of Decision that was not addressed in the draft staff analysis
‘was not raised by staff. The issue of whether the activity of determining the appropriate law
enforcement agency to investigate the matter further and making a referral to that agency is a

' Exhibit F, page 153.
2 Exhibit F, page 153.

3 Proposed Statement of Decision, page 12.




mandated activity was raised by claimant in the original test claim filing." The issue of whether

the referral activity is “reasonabl[y] necessary to carry out the mandate,” was raised by claimant
in its comments on the draft staff analysis and the final staff analysis and Statement of Decision
simply responded to the claimant’s comment.

The Commission’s regulations state that “all written comments timely filed shall be reviewed by
commission staff and may be incorporated into the final staff analysis.”™ Moreover, with regard
to the parameters and guidelines, California Code of Regulations, title 2, Section 1183.1,
subdivision (a) (11) specifies that the legal and factual basis for the parameters and guidelines
are found in the administrative record for the test claim, which is on file with the Commission.
Since the legal and factual basis must come from the file on the test claim, it is not improper for
the Commission to make legal and factual findings at the test claim hearing that may have an
effect on what may be included in the parameters and guidelines. Moreover, though it is true
that “the most reasonable means of complying with the mandate™ are those methods not specified
in statute or executive order that are necessary to carry out the mandated program,6 the test claim
file provides the legal and factual basis to support the parameters and guidelines.

Here, the draft staff analysis included a finding that the referral activity was not mandated. More
importantly, for purposes of the issue at hand, it is clear from the legislative intent for Senate Bill
602, Statutes of 2003, chapter 53, which is discussed in the draft staff analysis, that the local
agency is responsible for taking a police report and beginning investigation. If the investigation
reveals the crime was committed in another jurisdiction, then the investigation can be referred to
another agency in the jurisdiction where the crime occurred.” Page 10 of the draft staff analysis®
states in pertinent part:

The adverb “further” means “1. Going beyond what currently exists: without
further ado. 2. Being an addition.” Thus, “further investigation” necessarily
requires the law enforcement agency that takes the police report to first begin an
investigation before referring it out to another agency so that that the other agency
may 20 beyond or add to the investigation that was begun by the referring agency.
Still, some local agencies found this language confusing saying that it was unclear
whether it permitted a local law enforcement agency to simply refer a maiter (o a
jurisdiction where the suspected crime occurred without investigation.'” Three
years after enactment of the test claim statute, section 530.6 was amended by
Statutes of 2003, chapter 533 which is not pled in this test claim, for the purpose
of clarifying that the local law enforcement agency with jurisdiction over the

4 Exhibit A, page 103.

*2 California Code of Regulations (CCR) 1183.07 subdivision (c).

52 CCR 1183.1, subdivision (a) (11).

" See Assembly Floor Analysis, as amended September 10, 2003, page 5.
8 See Exhibit E, page 142.

? Roget’s I, The New Thesaurus, Expanded Edition, page 435.

' Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended
June 26, 2003, page 7.




victim’s residence or place of business must take the police report and begin an
investigation'' to say: @

A person who has learned or reasonably suspects that his or her personal
identifying information has been unlawfully used by another, as
described in subdivision (a) of Section 530.5, may initiate a law
enforcement investigation by contacting the local law enforcement
agency that has jurisdiction over his or her actual residence or place of
business, which shall take a police report of the matter, provide the
complainant with a copy of that report, and begin an'investigation of the
facts, ess+ If the suspected crime was committed in a different
jurisdiction, the local law enforcement agency may refer the matter to the
law enforcement agency where the suspected crime was committed for
further investigation of the facts.

(Underlining and strikethrough of amendments and deletions added.)
The California Supreme Court stated:

Where changes have been introduced to a statute by amendment it must

be assumed the changes have a purpose ...." ” (Times Mirror Co. v.

Superior Court (1991) 53 Cal.3d 1325, 1337 [283 Cal.Rptr. 893, 813

P.2d 240].) That purpose 1s not necessarily to change the law. “While an

intention to change the law is usually inferred from a material change in

the Janguage of the statute [citations], a consideration of the surrounding

circumstances may indicate, on the other hand, that the amendment was

merely the result of a legislative attempt to clarify the true meaning of @
the statute. (Martin v. California Mut. B. & L. Assn. (1941) 18 Cal.2d

478,484 [116 P.2d 71])"

In this instance, there is a statement of legislative intent to clarify the test claim
13
statute,

Thus, referral of the matter to another jurisdiction for further investigation of the
facts is only permitted after the investigation has begun and at that point would be
at the discretion of the referring law enforcement .agenc},r.14 The clarifying
language did not change the original requirement for the law enforcement agency
where the alleged victim resides to begin an investigation of the matter because,
as discussed above, the language “further investigation of the facts™ necessarily
implies that a preliminary investigation of the facts was conducted by the law
enforcement agency that took the police report. Because this permissive authority
to refer the matter to another jurisdiction does not require any action on behalf of
local law enforcement, it does not impose a new state-mandated activity.

" Ibid.
2 Williams v. Gareetti (1993) 5 Cal.4th 561.
3 Assembly Committee on Judiciary analysis of SB 602, supra, page 7.
TR
Ibid.




Based upon the Janguage contained in the test claim filing, the draft staff analysis and the
claimants comments on the draft staff analysis discussed above, it is clear that the final

staff analysis and proposed statement of decision were not the first documents to raise the
issue of whether the referral activity is mandated or is reasonably necessary to implement
the mandate.

However, staff has no legal objection (o limiting the finding to the mandate issue and defernng
discussion of whether the activity of referring the matter to the law enforcement agency where
the suspected crime was committed for further investigation is “reasonably necessary.” Asa

courtesy to the claimant, staff proposes that the relevant paragraph on page 12 of the final staff

analysis and page 12 of the Proposed Statement of Decision be modified as follows:

The Commission finds that determining the appropriate law enforcement agency
to investigate the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to

revisit [this issue] during the Parameters and Guidelines phase. . . as reasonabl[y]
necessary to carry out the mandate.”" %eﬁ—hweﬁfefeeﬂmeﬁm—t&ﬁﬁdam
We&a&sﬁh&—a&m&e&m%—a@aﬂﬂﬂﬂﬂé&eﬁeﬁm

eﬁhenai—a%wmaﬁ%m%b&aééwssedﬁﬁhe—pﬁ&mﬁe%é—g{ﬂdehﬂe%%
CONCLUSION

Therefore, staff concludes that the relevant paragraph on page 12 of the final staff analysis

and page 12 of the Proposed Statement of Decision should be modified as follows:

The Commission finds that determining the appropriate law enforcement agency
to investigale the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to

revisit [this issue] during the Palamslels and Guidelines phase. . . as reasonabl[y]

necessary o carry out the mandate.” J:flkeeﬂ—law-eﬂf%eemem—eﬁs—te—méeﬂﬁke
this-ackvity H-would-do-so-afier-the-completion-of all-ef the state-mandated
activities—Beeause-this-activity-cannotoccur-unti-all-mandated-activities are
complete-cannot-be-reasonably-necessary-to-carry-ou-the-mandated-activities:
Fhough-suehareferrabmay be-in-the spiritofthe lav-and-may be-good-publie

"% Exhibit I, page 153.
o Proposed Statement of Decision, page 12.

7 Exhibit F, . page 153,
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Recommendation Item 7

Staff recommends that the Commission adopt the final staff analysis as modified on
March 18, 2009 with the language above. (Yellow Paper)

Recommendation Item 8

Staff recommends that the Commission adopt the Proposed Statement of Decision as modified
on March 18, 2009 with the language above. (Blue Paper)

'8 Proposed Statement of Decision, page 12.
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SUPPLEMENTAL STAFF ANALYSIS
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City of Newport Beach, Claimant

Background

On February 2, 2009, Commussion staff issued the draft staff analysis for this test claim which
concluded that Penal Code section 530.6, subdivision (a), as added by Statutes 2000, chapler
956, mandates a new program or higher level of service for local law enforcement agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514 for the following activities
only:

. take a police report supporting a violation of Penal Code section 330.5 which includes
@ information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information; and,

. begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal identifyving
information were used for an unlawful purpose.

The draft staff analysis also included specific findings that two activities were not reimbursable.
First, referral of the matter to the law enforcement agency where the suspected crime was
commitied for further investigation of the facts is not a mandated activity and therefore is not
reimbursable. Second, the requirement to provide the complainant with a copy. of the police
report 1s not a new program or higher level of service because Government Code section 6254,
subdivision (f), as added by Statutes 1981 chapter 684, already required local law enforcement
agencies 1o provide complainants with a copy of the report.

On March 3, 2009, the claimant submitted comments concurring with the draft staff analysis and
made the following additional comment:

[T]he City, however, reserves the right to revisit during the Parameters and
Guidelines phase, the issue of including the activity of referring the matter to the
law enforcement agency where the suspected crime was committed for further




investigation. Although Staff has found that this activity was not mandaled it
@ may still be considered as reasonabl[y] necessary to carry out the mandate.’

The claimant’s comment was addressed in the final staff analysis on page 12 and in the
Proposed Statement of Decision as follows:

The Commission finds that determining the appropriate law enforcement agency
to investigate the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to
revisit [this issue] during the Parameters and Guidelines phase. . . as reasonabl{y]
necessary to carry out the mandate.”” If local law enforcement opts to undertake
this activity it would do so after the completion of all of the state mandated
activities. Because this activity cannot occur until all mandated activities are
complete, it cannot be reasonably necessary to carry out the mandated activities.
Though such a referral may be in the spirit of the law and may be good public
policy, it is not a specifically mandated activity, not necessary to carry out the
mandate, and therefore not reimbursable. The Commission finds that determining
the appropriate law enforcement agency to investigate the matter further and
making a referral to that agency is not a state-mandated activity and that this
optional activity may not be addressed in the paramcters and guidelines.’

On March 16, 2009 the claimant, the City of Newport Beach, filed a request to amend the
Proposed Statement of Decision or, in the alternative, a request for a continuance of this test
claim. Specifically, the claimant requests that the Proposed Statement of Decision be amended
@ to delete any findings regarding the parameters and guidelines and suggests that the above
paragraph be stricken with the exception of the first two sentences. This would enable the
claimant to provide evidence at the parameters and guidelines stage that the activity of referring
the matter to the law enforcement agency where the suspected crime was committed for further
investigation is reasonably necessary to carry out the mandate. On March 18, 2009, the
Executive Director denied the request to postpone the hearing and issued this supplemental
- analysis. :

Discussion
Amendment of the Proposed Statement of Decision

The claimant states that the final staff analysis and Proposed Statement of Decision make a
finding on the parameters and guidelines, which is not before the commission, and that staff
increased the number of issues pending by raising an issue for the first time in the final staff
analysis and Proposed Statement of Decision. However, the only issue addressed in the final staff
analysis and the Proposed Statement of Decision that was not addressed in the draft staff analysis
was not raised by staff. The issue of whether the activity of determining the appropriate law
enforcement agency to investigate the matter further and making a referral to that agency is a

'Exhibit F, page 133.
Exhibit F, page 153.
@ 3 Proposed Statement of Decision, page 12.
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mandated activity was raised by claimant in the original test claim filing.* The issue of whether
the referral activity is “reasonabl|y] necessary to carry out the mandate,” was raised by claimant
in its comments on the draft staff analysis and the final staff analysis and Statement of Decision
simply responded to the claimant’s comment.

The Commission’s regulations state that “‘all written comments timely filed shall be reviewed by
commission staff and may be incorporated into the final staff analysis.”™ Moreover, with regard
10 the parameters and guidelines, California Code of Regulations, title 2, Section 1183.1,
subdivision {a) (11) specifies that the legal and factual basis for the parameters and guidelines
are found in the administrative record for the test claim, which is on file with the Commission.
Since the legal and factual basis must come from the file on the test claim, it is not improper for
the Commission to make legal and factual findings at the test claim hearing that may have an
effect on what may be included in the parameters and guidelines. Moreover, though it is true
that “the most reasonable means of complying with the mandate™ are those methods not specified
in statute or executive order that are necessary to carry out the mandated program,(’ the test claim
file provides the legal and factual basis to support the parameters and guidelines.

Here, the draft staff analysis included a finding that the referral activity was not mandated. More
importantly, for purposes of the issue at hand, 1t is clear from the legislative intent for Senate Bill
602, Statutes of 2003, chapter 53, which is discussed in the draft staff analysis, that the local
agency is responsible for taking a police report and beginning investigation. If the investigation
reveals the crime was committed in another jurisdiction, then the investigation can be referred to

another agency in the jurisdiction where the crime occurred.” Page 10 of the draft staff analysis®
stales in pertinent part: '

The adverb “further” means “1. Going beyond what currently exists: without
further ado. 2. Being an addition.” Thus, “further investigation™ necessarily
requires the law enforcement agency that takes the police report to first begin an
investigation before referring it out to another agency so that that the other agency
may go beyond or add to the investigation that was begun by the referring agency:.
Still, some local agencies found this language confusing saying that it was unclear
whether it permitted a local law enforcement agency to simply refer a matter to a
jurisdiction where the suspected crime occurred without investigation.!” Three
vears after enactment of the test claim statute, section 530.6 was amended by
Statutes of 2003, chapter 533 which is not pled in this test claim, for the purpose
of clarifying that the local law enforcement agency with jurisdiction over the

* Exhibit A, page 103.

* 2 California Code of Regulations (CCR) 1183.07 subdivision (c).

%2 CCR 1183.1, subdivision (a) (11).

7 Sce Assembly Floor Analysis, as amended September 10, 2003, page 5.
¥ See LExhibit E, page 142.

? Roget’s I, The New Thesaurus, Expanded Edition, page 435.

19 Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended
June 26, 2003, page 7.
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victim’s residence or place of business must take the police report and begin an
@ investigation'' to say:
A person who has learned or reasonably suspects that his or her personal
identifying information has been unlawfully used by another, as
described in subdivision (a) of Section 530.5, may initiate a lJaw
enforcement investigation by contacting the local law enforcement
agency that has jurisdiction over his or her actual residence or place of
business, which shall take a police report of the matter, provide the
complainant with a copy of that report, and begin an'investigation of the
facts. er+ If the suspected crime was commitied in a different
jurisdiction, the local law enforcement agency may refer the matter to the
law enforcement agency where the suspected crime was committed for
further investigation of the facts.

(Underlining and strikethrough of amendments and deletions added.)
The California Supreme Court stated:

Where changes have been introduced to a statute by amendment it must
be assumed the changes have a purpose ...." ” (Times Mirror Co. v.
Superior Court (1991) 53 Cal.3d 1325, 1337 [283 Cal Rptr. 893, 813
P.2d 240].) That purpose is not necessarily to change the law. “While an
intention to change the Jaw is usually inferred from a material change in
the language of the statute [citations], a consideration of the surrounding
circumstances may indicate, on the other hand, that the amendment was

@ merely the result of a legislative attempt to clarify the true meaning of
the statute. (Martin v. California Mut. B. & L. Assn. (1941) 18 Cal.2d
478, 484 [116 P.2d 71])"?

In this instance, there is a statement of legislative intent to clarify the test claim
13
statute.

Thus, referral of the matter to another jurisdiction for further investigation of the
facts is only permitted after the investigation has begun and at that point would be.
at the discretion of the referring law enforcement agency.'* The clarifying
language did not change the original requirement for the law enforcement agency
where the alleged victim resides to begin an investigation of the matter because,
as discussed above, the language “further investigation of the facts” necessarily
implies that a preliminary investigation of the facts was conducted by the Jaw
enforcement agency that took the police report. Because this permissive authority
to refer the matter o another jurisdiction does not require any action on behalf of
local law enforcement, it does not impose a new state-mandated activity.

" ibid.
2 Williams v. Gareetti (1993) 5 Cal.4th 561.

" Assembly Committee on Judiciary analysis of SB 602, supra, page 7.
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Based upon the language contained in the test claim filing, the draft staff analysis and the

@ claimants comments on the draft staff analysis discussed above, it is clear that the final
staff analysis and proposed statement of decision were not the first documents to raise the
issue of whether the referral activity is mandated or is reasonably necessary to implement
the mandale.

However, staff has ne legal objection to limiting the finding to the mandate issue and deferring
discussion of whether the activity of referring the matter to the law enforcement agency where
the suspected crime was committed for further investigation is “reasonably necessary.” Asa
courtesy to the claimant, staff proposes that the relevant paragraph on page 12 of the final staff
analysis and page 12 of the Proposed Statement of Decision be modified as follows:

The Commission finds that determining the appropriate law enforcement agency
to investigate the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to
revisit [this issue] during the Parametels and Guidelines phase. . . as reasonabl[y]

necessary to carry out the mandate.” l-ﬂee&klaawﬂfereemeﬂt—eﬁ%ﬁe—&ﬂéeﬁ&ke

CONCLUSION

Therefore, staff concludes that the relevant paragraph on page 12 of the final staff analysis
and page 12 of the Proposed Statement of Decision should be modified as follows:

The Commiission finds that determining the appropriate law enforcement agency
to investigate the matter further and making a referral to that agency is not a state-
mandated activity and as such is not reimbursable. Claimant, in comments on the
draft staff analysis submitted March 4, 2009, states that it “reserves the right to
revisit [this issue] during the Parameters and Guidelines phase. . . as reasonabl[y]
necessary to Laxry out the mandate »l7 Mﬁ%&ﬁ%ﬂ%—ﬁpﬁ—&@-&ﬂéﬂw

1 Exhibit F, page 153.

' Proposed Statement of Decision, page 12.

@ '7 Exhibit F, page 153.




Recommendation [tem 7

Staff recommends that the Commission adopt the final staff analysis as modified on
March 18, 2009 with the language above. (Yellow Paper)

Recommendation Item 8§

Staff recommends that the Commission adopt the Proposed Statement of Decision as modified
on March 18, 2009 with the language above. (Blue Paper)

'* Proposed Statement of Decision, page 12.
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jurisdiction over his or her actual residence, section 530.6, subdivision {a), as added by Statutes
@ 2000, chapter 956 requires local law cnforcement agencies to undertake the following state-
mandated activities:

. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information;

. provide the complainant with an actual copy of that report; and,

» begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

The Commission finds that determining the appropriate law enforcement agency to investigafe
the matter further and making a referral to that agency is not a state-mandated activity and as
such is not reimbursable. Claimant, in comments on the draft staff analysis submitted March 4,
2009, states that it “reserves the right to revisit [this issue] during the Parameters and Guidelines

phase. . as masonabl[y] necessary to carr y out the m’mdate » loealtaw-enforcementoptsto
: ‘ ‘ : {-dire—maﬁéa{ed-demﬁeq—

@ new%mﬁwa;wﬁh&mwwdﬁewfelmm%wﬂb%mmﬁsm%ﬂds%
deternnnhe-the-appropriate law enforeenment-ageney-to-investipate-the-matterfurtherand-making

H%%MM—@&&LWM@H&HWWM%&W
addressed-in-the-parameters and-suidelines:™

Issue 2. Do the state-mandated activitics impose a new program or higher level of service
on local agencies?

FFor section 530.6, subdivision (a) to be subject to article XTI B, section 6 of the California
Constitution, the statute must constitute a new “program’ or “higher level of service.” The
California Supreme Court, in the case of County of Los Angeles v. State of California,”® defined
the word “program” within the meaning of article X111 B, section 6 as a program that carries out
the governmental function of providing a service to the public, or laws which, to implement a
state policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state. Only one of these findings is necessary to trigger the
applicability of article XII! B, section 6.>" To determine if a required activity is new or imposes

3 City of Newport Beach, comments on draft staff analysis, March 4, 2009, page 1.
** Proposed Statement of Decision, page 12.
3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 36.
@ 31 Carmel Valley Fire Protection Disirict v. State of California (1987) 190 Cal.App.3d 521, 537.
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change the original requirement for the law enforcement agency where the alleged
victim resides to begin an investigation of the matter because, as discussed above, the
language “further investigation of the facts” necessarily implies that a preliminary
investigation of the facts was conducted by the law enforcement agency that took the
police report. Because this permissive authority to refer the matier to another

jurisdiction does not require any action on behalf of local law enforcement, it does not

impose a new state-mandated activity.

Thus, based on the foregoing analysis, the Commission finds that when a victim of identity
theft initiates a law enforcement investigation by contacting the local law enforcement agency
that has jurisdiction over his or her actual residence, section 530.6, subdivision (a), as added
by Statutes 2000, chapter 956 requires local law enforcement agencies to undertake the
following state-mandated activities:

a take a police report supporting a violation of Penal Cede section 530.5 which
includes information regarding the personal identifying information involved and
any uses of that personal identifying information that were non-consensual and for
an unlawful purpose, including, if available, information surrounding the suspected
identity theft, places were the crime(s) occurred, and how and where the suspect
obtained and used the personal identifying information;

a provide the complainant with an actual copy of that report; and,

° begin an investigation of the facts, including the gathering of facts sufficient to
determine where the critme(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

The Commission finds that determining the appropriate law enforcement agency lo investigate
the matter further and making a referral to that agency is not a state-mandated activity and as
such is not reimbursable. Claimant, in comments on the draft staff analysis submitted March
4, 2009, states that it “reserves the right to revisit [this issue] during the Pa1 ameters and
Guidelines phase. . . as reasonabl[y] necessary to carry out the mandate.” S HlecaHaw
srforcententopls-to-undertale-this-aetivity it would-dose-after the eompletion-efall ol the
W%em&m%%mﬂ%w%%%&
+M&MWMM%W%%WW%
mandated-actiuityrot-necessary-te-earry-outthe-mandate-and-therefore-net-retimbursable:
Fhe-Commissionfindsthat-deterninns the-approprate lav-enforcement-ageney-todnvestizate
mw&mmm%mmwmﬁmmmﬁm
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Issue 2: Does the test claim statute constitute a new program or higher level of service?

For section 530.6, subdivision (a) to be subject to article XIII B, section 6 of the California
Constitution, the statute must constitute a new “program” or “higher level of service.” The
California Supreme Court, tn the case of County of Los Angeles v. State of California,”

> City of Newport Beach, comments on draft staff analysis, March 4, 2009, page 1.
56
}f)

roposed Statement of Decision, page 12.
> County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
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ITEM 7
TEST CLAIM
FINAL STAFF ANALYSIS

Penal Code Section 530.6, Subdivision (a)
Statutes 2000, Chapter 956

Identity Thefi
03-TC-08

City of Newport Beach, Claimant

EXECUTIVE SUMMARY

Background

This test claim was filed on September 25, 2003 and concerns increased activities of local law
enforcement required by Penal Code section 330.6, subdivision (a) as added by Statutes 2000,
chapter 956, when a complainant residing in the local Jaw enforcement agency’'s jurisdiction
reports identity theft to local law enforcement. Identity theft is defined as willfully obtaining
“personal identifying information™ and using that information for an unlawful purpose, including
to obtain, or attempt to obtain, credit, goods, services, or medical information in the name of the
other person without the consent of that person.’ The use of the identifying information for an
unlawful purpose completes the crime and each separate use constitutes a new crime.? Prior to
enactment of the test claim statute, local law enforcement had discretion to decide whether or not
to take a police report and begin an investigation when a complainant residing within its
jurisdiction reported suspected identity theft. When a victim of identity theft initiates a faw
enforcement investigation by contacting the local law enforcement agency that has jurisdiction
over his or her actual residence, Penal Code section 530.6, subdivision (a) requires the local law
enforcement agency to:

. take a police report of the matter,
" provide the complainant with a copy of that report, and,
. begin an investigation of the facts or refer the matter to the law enforcement agency

where the suspected crime was commitied for further investigation of the facts.

I'See Penal Code section 530.5.

? People v. Mitchell (App. 3 Dist. 2008) 78 Cal.Rptr.3d 835, 164 Cal.App.4th 442, review
denied.




The Test Claim Statute Imposes a Reimbursable State-Mandated Program for Cities and
Counties for Some of the Required Activities within the Meaning of Article XIIT1 B, Section @
6 of the California Constitution

For reasons discussed in the analysis below, staff finds that state law did not require all of the
state-mandated activities before January 1, 2000. Specifically, the requirements to take a police
report and begin an investigation of the facts mandate a new program or higher level of service
and impose cosls mandated by the state within the meaning of Government Code section 17514
and 17556 because these activities were discretionary prior to enactment to the test claim statute
and the test claim statute makes them mandatory. However, stafl finds that referral of the matter
to the law enforcement agency where the suspected crime was committed for further
investipation of the facts is not a mandated activity and therefore ts not reimbursable. Finally,
staff finds that the requirement to provide the complainant with a copy of the police report is not
a new program or higher level of service because Government Code section 6254, subdivision
(D), as added by Statutes 1981 chapter 684, already required local law enforcement agencies to
provide complainants with a copy of the report.

CONCLUSION

Staff concludes that Penal Code section 530.6, subdivision (a), as added by Statutes 2000,
chapter 956, mandates a new program or higher level of service for local law enforcement
agencies within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514 for the
following activities only:

o take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information; and,

o begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what picces of personal identifying
information were used for an unlawful purpose.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.

b2




STAFF ANALYSIS

Claimant

City of Newport Beach

Chronology _

09/25/03 City of Newport Beach (claimant) filed test claim with the Commission on State
Mandates (Commission)

10/07/03 Commission staff issued completeness review letter and requested comments
from state agencies

11/05/03 Department of Justice (DOJ) requested a 60-day extension for filing comments
due to schedule and workload conflicts

11/10/03 Department of Finance (DOF) submitted comments on test claim

01/05/04 DOJ submitted comments on the test claim

02/10/09 The Commission staff issued the draft staff analysis

03/04/09 Claimant submitted comments on the draft staff analysis

03/04/09 DOF submitted comments on the draft staff analysis

03/11/09 Commission staff issued final staff analysis

Background

According to the California Office of Privacy Protection, California law provides a number of
protections for identity theft victims and the key to obtaining those benefits is a police report.”
Specifically, California Penal Code section 530. 8% entitles victims who obtain police reports 1o
copies of documents relating to fraudulent transactions or accounts created using their personal
information.’® They are entitled to have 111f01mat10n resulting from identity theft removed
(blocked) from their credit reporting agency files.® They 1ccc1ve up 1o 12 free credit reports, one
per month, in the 12 months from the date of the police report.” They can stop debt collection
actions related to a debt resulting from identity theft. Before resuming collection, the collector
must make a good faith determination that the evidence does not establish that the consumer is
not responsible for the debt.® They can bring an action or assert a defense against anyone
claiming a right to money or property in connection with a transaction resulting from identity

' See Know Your Rights: California Identity Theft Viciims' Rights, California Office of Privacy
Protection.

* All further code references are to the California Penal Code unless otherwise specified.
* See also The Fair Credit Reporting Act (FCRA) § 609(e) {15 U.S.C. § 1681g].

8 California Civil Code sections 1785.16, subdivision (k), 1785.16.1, 1785.16.2, and, 1785.20 .3,
subdivision (b); FCRA section 605B [15 U.S.C. § 1681c-2].

7 California Civil Code section 1785.15.3, subdivision (b).
8 California Civil Code section 1788.18.

.
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theft.” If they are a victim of criminal identity theft, which occurs when an 1dentity thief creates a
false criminal record in the victim’s name, they have additional rights including:

e The right to an expedited proceeding 1n Superior Court for getting a judge’s order finding
that they are factually innocent. If such an order 1s issued, the judge may also order the
deletion, sealing, or labeling of records.'?

o Theright to be listed in the California Department of Justice’s ldentity Theft Victim

Registry. This gives victims of criminal identity theft a mechanism for confirming their
: |
mnmnocence.

Test Claim Statute

This test claim concerns increased activities of local law enforcement required by section 530.6,
subdivision (a) as added by Statutes 2000, chapter 956, when a complainant residing n the local
law enforcement agency’s jurisdiction reports identity theft to local law enforcement. The test
claim statute, section 530.6, subdivision (a) provides:

A person who has learned or reasonably suspects that his or her personal
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by
contacting the local law enforcement agency that has jurisdiction over his or her
actual residence, which shall take a police report of the matter, provide the
complainant with a copy of that report, and begin an investigation of the facts or,
if the suspected crime was committed in a different jurisdiction, refer the matter to

the law enforcement agency where the suspected crime was committed for further
investigation of the facts, @

Claimant’s Position

The claimant states that generally the location where a crime is committed determines where it
will be investigated and where jurisdiction and venue for the investigation and enforcement may
take place.'* The claimant asserts that the test claim statute changes this to provide for venue and
jurisdiction where the complainant resides.”” The claimant states that Newport Beach is not the
location of many thefts, though residents of Newport Beach have been victims of identity theft,
and that the test claim statute requires Newport Beach to take and pursue a police report for
crimes that did not occur in Newport Beach. Specifically, claimant asserts that the test claim
statute requires local law enforcement to:

a take a police report;

. determine the appropriate law enforcement agency to investigate the matter further
and make a referral to that agency;

? California Civil Code section 1798.93.
"0 Section 530.6, subdivision (b).

' Sections 530.6 and 530.7.

\2 Exhibit A, page 102.

13 Ibid.




. provide a copy of the report to the con'q:'la.inant.H

@ Claimant submitted comments on March 4, 2009 concurring with the draft staff analysis and
made the following additional comment:

[T]he City, however, reserves the right to revisit during the Parameters and
Guidelines phase, the issue of including the activity of referring the matter to the
law enforcement agency where the suspected crime was committed for further
investigation. Although Staff has found that this activity was not mandated, it
may still be considered as reasonabl[y] necessary to carry out the mandate."

This comment is addressed in the following analysis.
Department of Finance’s (DOF) Position

DOF, in its comments on the test claim dated November 6, 2003, concludes that the test
claim statute “may have resulted in increased costs as a result of ‘a higher level of service
of an existing program within the meaning of Section 6 of Article XIlI B of the California
Constitution.”'® DOF submitted comments on March 4, 2009 concurring with the draft
staff analysis to partially approve the test claim for the following activities:

. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used

@ the personal identifying information; and,

" begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what _]pieces of personal identifying
information were used for an unlawful purpose.'

Bepartment of Justice’s (DQ.J) Position

DOJ states, in its comments on the test claim submitted on January 5, 2004, that section 530.6,
subdivision (a) does not impose a higher level of service. DOJ maintains that venue for identity
theft crimes would be proper in the jurisdiction where the victim resides even without section
530.6, subdivision (a) because identity theft is a form of fraud or trespass against the person who
is in constructive possession of his or her identity.'® Thus, the crime “occurs” where the victim
resides in addition to wherever the thief uses the identity of the victim for an unlawful purpose.
DOJ’s letter cites to an old case regarding theft and venue which is still good law,'? 10 support
this proposition. In addition, DOJ argues that even if the identity theft was committed outside of

" Exhibit A, page 103.
¥ Exhibit F, page 133.
'® Exhibit C, page 115.
"7 Exhibit F, page 153.
" Exhibit D, page 121.
@ " People v. Robinson (1930) 107 Cal. App. 211, 222.




the state, venue would be proper where the crime s consummated, that 1s, where the victim lives,
citing to Penal Code scction 7782 Finally, DOJ points out that the test claim statute, as added by @
Statutes 2000, chapter 956 was sponsored by the Los Angeles County District Attorney’s Office

and states that if the Commission finds that section 530.6 imposes a new progran or higher level

of service on local agencies there should be no subvention since the legislation was requested by

local government and supported by many cities.”’

Discussion

The courts have found that article XIII B, section 6, of the California Constitution recognizes the
state constitutional restrictions on the powers of local government to tax and spend. “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and X1 B
impose.”2 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.”

The courts have defined a “program™ subject to article XI1I B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unigue requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.”” To determine if the
program is new or imposes a higher level of service, the test claim statutes and/or executive
orders must be compared with the legal requirements in effect immediately before the
enactment.®® A “higher level of service” oceurs when the new “requirements were intended to
provide an enhanced service to the public.”?’ Finally, the newly required activity or increased
level of service must impose costs mandated by the state.”®

* DOJ comments dated January 5, 2004, page 1.

' Ibid, page 2.

22 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

2 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 839, 878,
(San Diego Unified School Dist.); Lucie Mar Unified School Dist. v. Honig (1988) 44 Cal.3"
830, 835 (Lucia Mar).

B San Diego Unified School Dist., supra, 33 Cal.4th 859, §74-875 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56, see also Lucia Mar, supra,

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal 3d 830,
835.
2" San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

B County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 175536. Q




The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.2 In making its
decisions, the Commission must strictly construe article XI11 B, section 6, and not apply it as an
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”?

Issue I. Does Penal Code section 530.6, subdivision (a), as added by Statutes 2000,
chapter 956 require local agencies to perform state-mandated activities?

The test claim statute, Section 530.6, subdivision (a) as added by Statutes 2000, chapter 956

states:
A person who has learned or reasonably suspects that his or her personal
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by
contacting the local law enforcement agency that has jurisdiction over his or her
actual residence, which shall take a police report of the matter, provide the
complainant with a copy of that report, and begin an investigation of the facts or,
if the suspected crime was committed in a different jurisdiction, refer the matter to
the law enforcement agency where the suspected crime was commitied for further
investigation of the facts.

When a victim of identity theft initiates a law enforcement investigation by contacting the local
law enforcement agency that has jurisdiction over his or her actual residence, the plain language
of section 530.6, subdivision (a) requires the local law enforcement agency to:

1. take a police report of the matter,

2

provide the complainant with a copy of that report, and,

(W)

begin an investigation of the facts or refer the matter to the law enforcement agency
where the suspected crime was committed for further investigation of the facts.

The California Supreme Court has noted: “When interpreting a statute our primary task is to
determine the Legislature’s intent. [Citation.] In doing so we turn 1¥ to the statutory language,
since the words the Legislature chose are the best indicators of its intent.”' Further, our Supreme
Court has noted: “If the language is clear and unambiguous there is no need for construction, nor
is it necessary to resort to indicia of the intent of the Legislature. . ** Because there has been
some confusion regarding the meaning of these words, a statutory construction analysis is
necessary.

¥ Kinlew v, State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

! Freedom Newspapers, Inc v. Orange County Employees Retirement System (1993) 6 Cal 4™
821, 826.

2 Delaney v. Superior Court (1990) 50 Cal.3d 785, 798.




The legislative history of section 330.6 indicates that the main purpose of the test claim statute is
to help vietims of identity theft to clear their names. Penal Code section 851.8 (A.B. 2861, Stats.
1980, chapter 1172) provides a procedure whereby a person who has been arrested or detained
and is factually innocent may request a law enforcement agency or a court to seal or destroy the
arrest record. However, this provision does not apply where the identity theft victim was not
arrested or detained. Penal Code section 530.6 was intended to assist those victims who have not
yet been arrested or detained.®® The California Supreme Court has stated that the literal meaning
of a statute must be read in accord with its purpose.’* Thus the Legislature’s intent to assist these
victims will guide the following statutory construction analysis.

“Take a Police Report of the Matter”

A police report prepared in accordance with the test claim statute includes information regarding
the personal identifying information involved and any uses of that personal identifying
information that were non-consensual and for an unlawful purpose, including, if available,
information surrounding the suspected identity theft, places were the crime(s) occurred, and how
and where the suspect obtained and used the personal identifying information as specified by
sections 530.5 and 530.55. What it means to “take a police report of the matter” is undefined in
California law. Moreover, “police report” is not defined in any of the well known dictionaries.
However, “police” means: “1. [t]Jhe governmental department charged with the preservation of
public order, the promotion of public safety, and the prevention and detection of crime. 2. The
officers or members of this department.”” “Report” means: “a formal oral or written presentation
of facts.”® The language of a related statute provides a vietim of identity theft who provides a
consumer credit reporting agency with a copy of a “police report prepared pursuant to Section
530.6. . regarding the public offenses described in section 330.5” with up to twelve copies of his
or her file (no more than one per month), following the date of the police rep011.37 This language,
when considered in conjunction with the Legislature’s intent in passing the test claim statute to
assist identity theft victim’s in clearing their names supports the proposition that a police report
prepared pursuant 1o section 330.6 must include information that establishes the elements of
section 530.3.

The elements of the crime of identity theft are: 1) willfully obtaining personal identifying
information, and 2) use of that information for any unlawful purpose.”® Section 530.5 provides
that a person that “willfully obtains personal identifying information as defined in subdivision
(b) of Section 530.55, of another person, and uses that information for any unlawful purpose,
including to obtain, or attempt to obtain, credit, goods, services, or medical information in the
name of the other person without the consent of that person” is guilty of identity theft. The use
of the identifying information for an unlawful purpose completes the crime and each separate use

3 See Sen. Com. on Pubic Safety, Analysis of Assem. Bill No. (AB) 1897, as Amended
June 20, 2000.

M Lakin v. Watkins Associated Industries (1993) 6 Cal.4" 644, 658-659.

3 Black’s Law Dictionary, 7" Edition, page 1178.

3¢ 1bid, page 1303,

37 California Civil Code section 1785.15.3 (Stats. 2002, c. 860), emphasis added.

¥ Seclion 530.3.




constitutes a new crime.” "Personal identifying information” is defined as the name, address,
mother's maiden name, place of employment, date of birth, unique biometric data including
fingerprint, facial scan identifiers, voiceprint, retina or irts image, or other unique physical
representation, unique electronic data including information identification number assigned lo
the person, address or routing code, telecommunication identifying information or access device,
information contained in a birth or death certificate, the following identifying numbers:
telephone, health insurance, credit card, taxpayer identification, school identification, state or
federal driver's license, state or federal identification number, social security, employee
identification number, professional or occupational, demand deposit account, savings account,
checking account, PIN or password, alien registration, government passport, or any form of
identification that is equivalent to those listed above.*”? Thus a “police report” under the test
claim statute must include information regarding the personal identifying information involved
and any uses of that personal identifying information that were non-consensual, including, if
available, information surrounding the suspected identity thefl, places where the crimes occurred,
and how and where the suspect obtained and used the personal identifying information in
accordance with sections 530.5 and 530.55.

In addition to the protections afforded by California law, according to the Federal Trade
Commission (FTC}, in order for a police report to be considered an Identity Theft Report, and
therefore entitle an identity theft victim to a number of federal law protections, the police report
must contain details about the accounts and inaccurate information that resulted from the identity
theft!! A person who suspects he or she is the victim of identity thefil can file an Identity Theft
Complaint on line with the FTC at https.//www.fltccomplaintassistant.gov. The FTC advises
victims to bring a printed copy of the ID Theft Complaint with them to the police station in order
to better assist the police in creating a detailed police report so that victinis can access the
important federal protections available to them if they have an Identity Theft Report. The FTC
has also prepared a Letter to Law Enforcement Officers encouraging local law enforcement to
attach or incorporate the ID Theft Complaint into the police report, sign the “Law Enforcement
Report Information™ section of the FTC"s ID Theft Complaint, and provide the identity theft
complainant with a copy of the Identity Theft Report (the police report with the victim's 1D
Theft Complaint attached or incorporated) to permit the victim to dispute the fraudulent accounts
and debts created by the identity thief. *> Though the FTC suggestions are not binding upon local
law enforcement agencies, the requirements for an [dentity Theft Report are consistent with the
required contents of a police report and the legislative intent “to help victims of identity theft to
clear their names.”

“Provide the Complainant with a Copy of That Report™

“Provide the complainant with a copy of that report” means that local law enforcement must
make readily available to the complainant an actual copy of the police report taken. The word

* People v. Mitchell (App. 3 Dist. 2008) 78 Cal. Rptr.3d 855, 164 Cal. App.4th 442, review
denied.

" Penal Code section 530.55.
“"FTC Letter to Law Enforcement Officers, page 1
2 Ihid.




“provide” is not defined in California law or in Black’s Law Dictionary. However, one definition
of “provide” is “[t]o make (something) readily available.”® According to Black’s Law
Dictionary a “copy” means: “an imitation or reproduction of an original.”™** “That report,” clearly
refers to the “police report” immediately preceding “provide the complainant with a copy of that
report” in the same senience.

“Begin an Investigation of the Facts or Refer the Matter to_the Law Enforcement Agency Where
the Suspected Crime was Commitied for Further Investigation of the Facts.”

When a local law enforcement agency has taken a police report on the matier, the plain language
of the test claim statute also requires it to “begin an investigation of the facts.” The word “begin”
means. “to originate; to come into existence; to start; o institute, to initiate; to commence.”
While the word “investigation” means: “the process of inquiring into or tracking down through
inquiry.”‘16 The word “investigate” means: “[t]o follow up step by step by patient inquiry or
observation. To trace or track; to search into; to examine and inquire into with care and
accuracy; to find out by careful inquisition; examination; the taking of evidence; a legal
inquiry.”"" Therefore, in the context of section 530.6, to “begin an investigation” means (o
commence an inquiry into suspected identity theft. However, “begin” certainly does not require
a “complete” investigation such as would be required to criminally prosecute a suspect.

The test claim statute continues in pertinent part: *...or, if the suspected crime was commitied in
a different jurisdiction, refer the matter to the law enforcement agency where the suspected crime
was committed for further investigation of the facts.” This language is confusing because it could
be read as requiring local law enforcement to either begin an investigation or refer the matter
except that the sentence ends with “for further investigation of the facts™ (emphasis added). The
adverb “further’” means “1. Going beyond what currently exists: without further ado. 2. Being an
addition.”™® Thus, “further investigation” necessarily requires the law enforcement agency that
takes the police report to first begin an investigation before referring it out to another agency so
that that the other agency may go beyond or add to the investigation that was begun by the
referring agency. Still, some local agencies found this language confusing saying that it was
unclear whether it permitted a local law enforcement agency to simply refer a matter to a
jurisdiction where the suspected crime occurred without investigation.*® Three years after
enactment of the test claim statute, section 530.6 was amended by Statutes of 2003, chapter 533
which is not pled in this test claim, for the purpose of clarifying that the local law enforcement

# Roget’s I, The New Thesaurus, Expanded Edition, page 778.
# Black’s Law Dictionary, Seventh Edition, page 337.

45 Black’s Law Dictionary, Sixth Edition, page 155.

 Black’s Law Dictionary, supra, page 825.

7 Ibid.

8 Roget’s II , The New Thesaurus, Expanded Edition, page 435.

4 Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended
June 26, 2003, page 7.
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agency with jurisdiction over the victim’s residence or place of business must take the police
) : _ ver the v
@ report and begin an In\J'estlgatlcon5 to say:

A person whe has learned or reasonably suspects that his or her personal
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by
contacting the local law enforcement agency that has jurisdiction over his or her
actual residence or place of business, which shall take a police report of the
matter, provide the complainant with a copy of that report, and begin an
investigation of the facts, ex+ If the suspected crime was committed in a
different jurisdiction, the local law enforcement agency may refer the matier to
the law enforcement agency where the suspected crime was committed for further
investigation of the facts.

(Underlining and strikethrough of amendments and deletions added.)
The California Supreme Court stated:

“ "Where changes have been introduced to a statute by amendment it must be
assumed the changes have a purpose ....' ” (Times Mirror Cao. v. Superior Court
(1991) 53 Cal.3d 1325, 1337 [283 Cal.Rptr. 893, 813 P.2d 240].) That purpose is
not necessarily to change the law. “While an intention te change the law is usually
inferred {rom a material change in the language of the statute [citations], a
consideration of the surrounding circumstances may indicate, on the other hand,
that the amendment was merely the result of a legislative attempt to clarify the
true meaning of the statute.” (Martin v. California Mut. B. & L. Assn. (1941) 18
@ Cal.2d 478, 484 [116 P.2d 71].)"

In this instance, there is a statement of legislative intent to clarify the test claim statute.*?

Thus, referral of the matter to another jurisdiction for further investigation of the facts is
only permitted after the investigation has begun and at that point would be at the
discretion of the referring law enforcement agency.®® The clarifying language did not
change the original requirement for the law enforcement agency where the alleged victim
resides to begin an investigation of the matter because, as discussed above, the language
“further investigation of the facts” necessarily implies that a preliminary investigation of
the facts was conducted by the law enforcement agency that took the police report.
Because this permissive authority to refer the matter to another jurisdiction does not
require any action on behalf of local law enforcement, it does not impose a new state-
mandated activity.

Thus, based on the foregoing analysis, staff finds that when a victim of identity theft initiates a
law enforcement investigation by contacting the local law enforcement agency that has

* 1hid,
M Williams v. Gareetti (1993) 5 Cal.4th 561,

* Assembly Committee on Judiciary analysis of SB 602, supra, page 7.

| @ 3 Inid
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jurisdiction over his or her actual residence, section 530.6, subdivision (a), as added by Statutes
2000, chapter 956 requires local law enforcement agencies to undertake the following state-
mandated activities:

. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information;

o provide the complainant with an actual copy of that report; and,

. begin an investigation of the facts, including the gathering of facts sufficient 1o
determine where the crime(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

L3

Staff {inds that determining the appropriate law enforcement agency to investigate the matter
further and making a referral to that agency 1s not a state-mandated activity and as such is not
reimbursable. Claimant, in comments on the draft staff analysis dated March 3, 2009, states that
it “reserves the right to revisit {this issue] during the Parameters and Guidelines phase. . . as
reasonabl[y] necessary to carry out the mandate.”™* If local law enforcement opts to undertake
this activity it would do so after the completion of all of the state-mandated activities. Because
this activity cannot occur until all mandated activities are complete, it cannot be reasonably
necessary to carry out the mandated activities. Though such a referral may be in the spirit of the
law and may be good public policy, it is not a specifically mandated activity, not necessary to
carry out the mandate, and therefore not reimbursable. If the Commission finds that determining
the appropriate law enforcement agency to investigate the matter further and making a referral to
that agency is not a state-mandated activity, this optional activity may not be addressed in the
parameters and guidelines.

Issue 2. Do the state-mandated activities impose a new program or higher level of service
on local agencies?

For section 330.6, subdivision (a) o be subject to article XI1I B, section 6 of the California
Constitution, the statute must constitute a new “program™ or “higher level of service.” The
California Supreme Court, in the case of County of Los Angeles v. State of Cafifornia,” defined
the word “program” within the meaning of article XI11 B, section 6 as a program that carries out
the governmental function of providing a service to the public, or laws which, to implement a
state policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state. Only one of these findings is necessary to trigger the
applicability of article XIIl B, section 6.7 To determine if a required activity is new or imposes
a higher level of service, a comparison must be undertaken between the test claim statute and the
legal requirements in effect immediately prior to the enactment of the test claim statute.

 Exhibit F, page 153.
5 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
8 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 521, 537. Q
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For the reasons stated below, staff finds that state law did not require all of the state-mandated
activities before January 1, 2000. The requirements to take a police report and begin an
investigation of the facts represent a new program or higher level of service within the meaning
of Government Code section 17514 and 17556. However, staff finds that the requirement to
provide the complainant with a copy of the police report is not a new program or higher level of
service because Government Code section 6254, subdivision (f), as added by Statutes 1981
chapter 684, requires local law enforcement agencies to provide complainants with a copy of the
report.

Duty of I.ocal Law Enforcement to Take a Police Report and Begin an Investigation

DOJ argues that section 530.6, subdivision (a) does not impose a new program or higher level of
service.”’ DOJ maintains that venue for identity theft crimes would be proper in the jurisdiction
where the victim resides even without section 530.6, subdivision (a) because identity theft is a
form of fraud or trespass against the person who is in constructive possession of his or her
identity. Based on DOJ’s reasoning, the crime “occurs” where the victim resides in addition to
wherever the thief uses the identity of the victim for an unlawful purpose.

Prior to the enactment of the test claim statute, local law enforcement agencies in the jurisdiction
where the complainant resided could take police reports from residents regarding alleged crimes
of identity theft, even if the suspect resided in another jurisdiction and committed each offense of
using the personal identifying information for unlawful purposes in a jurisdiction other than that
in which the complainant resided. The following provisions of the Penal Code support this
conclusion.

Section 830.1 provides that the authority peace officers “extends to any place in the state, as
follows:

(1) As to any public offense committed or which there is probable cause to believe has been
committed within the political subdivision that employs the peace officer or in which the
peace officer serves. . . .”

A “public offense” is not specifically defined in California law but according to Black’s Law
Dictionary, a “public offense” is “an act or omission forbidden by law.”*®* Thus, it would include
all of the theft crimes, including identity theft.

Section 789, establishes the jurisdiction of a criminal action for “‘stealing or embezzling ... in
any competent court into or through the jurisdictional territory of which such stolen or
embezzled property has been brought.” Penal Code section 789 was originally enacted in 1872
and has had three amendments that are of little significance to this test claim.”

¥ Assembly Committee on Judiciary analysis of SB 602, supra, page 7.

*¥ Blacks Law Dictionary, Seventh Edition, page 1110,

** The essence of this provision has remained unchanged since 1872: the crime of “stealing”
which is synonym for “theft” or “larceny™ could be prosecuted where the property was originally
taken or anywhere it was transported to or through. Moreover, Penal Code section 789, as
enacted in 1872 simply enacted what was already well established common law. (See People v.
Staples (1891) 91 Cal. 23 at 27)




Theft in its various forms (burglary, carjacking, robbery, theft, or embezzlement), receipt or
concealment, sale, withholding, or aiding in concealing, selling, or withholding any property
from the owner, knowing the property to be so stolen or obtained of stolen property are all
crimes.® From 1993 to the present, section 786, subdivision (a) has provided that when a person
takes property in one jurisdiction by burglary, carjacking, robbery, theft, or embezzlement and
brings the property into another jurisdiction, or a person receives the property in another
jurisdiction, the district attorney can prosecute in any of the jurisdictions. This makes sense
because crimes were committed in all of the jurisdictions specified in section 786, subdivision
{a). Similarly, a peace officer’s authority extends to any public offense for which there is
probable cause to believe has been committed within the political subdivision that employs the
police officer. Therefore, local law enforcement in the City of Newport Beach had authority to
take a police report from a resident of its jurisdiction in a case of suspected identity theft under
one or more of the theft related Penal Code provisions discussed above prior to the test claim
statute.

Prior to the enactment of the test claim statute, sections 830.1 and 789 authorized the peace
officers who had jurisdiction over the victim’s residence to exercise jurisdiction in identity theft
cases. Therefore, the test claim statute simply clarifies and restates what was existing law with
regard to the discretion of the law enforcement agency with jurisdiction over the victim’s
residence to exercise jurisdiction in the case of suspected identity theft. Thus, Newport Beach’s
ability to take police reports of identity theft claims brought by residents of its jurisdiction is not
new. However, there was no specific state mandate to take a police report or begin an
investigation of the facts in the case of suspected identity theft prior to the test claim statute, as
added by Statutes 2000, chapter 956.%' Because the test claim statute specifically mandates the
taking of a police report and beginning of an investigation, DOJ’s conclusion that it does not e
impose a new program or higher level of service is incorrect.

Moreover, Government Code section 17565 provides that “[1]f a local agency or a school district,
at its option, has been incurring costs which are subsequently mandated by the state, the state
shall reimburse the local agency or school district for those costs incurred after the operative date
of the mandate.” Thus, though the Appropriations Committee analysis notes that many
jurisdictions did prepare police reports and conduct investigations regarding reports of identity
theft from residents within their jurisdictions prior to the test claim statute, as added by Statutes
2000, chapter 956,%2 this point is irrelevant to the issue of whether the test claim imposes a
reimbursable state-mandated program or higher level of service. There was no California or
federal law specifically requiring police to take a report or begin an investigation in the case of
suspected identity theft prior to the enactment of the test claim statute. This means that prior to
the test claim statute, local agencies were free to decline to take a police report or to decline to

%0 See penerally Penal Code sections 211, 213, 484, 487, 488, 496, 503-515.

¢ Note that there are specific provisions in state law mandating police reports for domestic
violence and child abuse incidents (See e.g. Pen. Code, §§ 13730, 11164, 11165.9, and
11165.14.)

62 Agsembly Committee on Appropriations Analysis of AB 1897 (Davis) as amended:
May 16, 2000.
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begin an investigation in a case of suspected identity theft. The test claim statute removed that
discretion.

The taking of a police report on an allegation of identity theft and beginning an investigation
carry out the governmental function of providing service to the public and the mandatory
activities imposed by section 5330.6 impose unique requirements on local governments that do
not apply generally to all residents and entities of the state. To the extent local agencies provide
police protection; they are serving a peculiarly governmental function.® The purpose of the test
claim statute is “to provide expedited remedies for a victim of identity theft to clear his or her
name.”* A police report provides important factual information which guides the court’s
decision on whether to declare the alieged victim factually innocent and therefore entitled to
California’s identity theft protections. The taking of the report and beginning of an investigation
supports effective police protection in the area of identity theft.

Duty to Provide a Copy of the Police Report to the Complainant

Providing complainants with a copy of the police report and other activities related to providing
police reports to complainants were already required under the California Public Records Act,
and therefore do not constitute a new program or higher level of service. Since 1981,
Government Code section 6254, subdivision (f), of the California Public Records Act has
required local law enforcement agencies to disclose and provide records of incidents reported to
and responded by law enforcement agencies to the victims of an incident.®® Government Code
scction 6254, subdivision (f), states in relevant part the following:

[S]tate and local law enforcement agencies shall disclose the names and addresses
of the persons involved in, or witnesses other than confidential informants to, the
incident, the description of any property involved, the date, time, and location of
the incident, all diagrams, statements of the parties involved in the incident, the
statements of all witnesses, other than confidential informants, to the victims of an
incident . . ..

Except to the extent that disclosure of a particular item of information would endanger the safety
of a person involved in an investigation or would endanger the successful completion of the
investigation or a related investigation, law enforcement agencies are required to disclose and
provide to the victim the following information:

The time, substance, and location of all complaints or requests for assistance
received by the agency; the time and nature of the response; the time, date, and
location of the occurrence; the time and date of the report; the name and age of
the victim; the factual circumstances swrounding the crime or incident; and a
general description of any injuries, property, or weapons involved. %

% See Carmel Valley Fire Protection Dist. v. State Q}'Cﬂ[fﬁ)mia (1987) 190 Cal. App.3d 521,
537

6 Assembly Commiittee on Appropriations Analysis of AB 1897, supra.

% Government Code section 6254 was added by Statutes 1981, chapter 684. Section 6254 was
derived from former section 6254, which was originally added in 1968 (Stats. 1968, ch. 1473).

5¢ Government Code section 6254, subdivision (H(2).
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Although the general public is denied access to the information listed above, the victim of
identity theft is entitled to the information described above.®” Furthermore, the information
required to be disclosed to victims under Government Code section 6254, subdivision (f),
satisfies the purpose of the test claim statute. As indicated in the legislative history, the purpose
of the test claim statute is to assist victims of identity theft in clearing their names. As discussed
above, a police report is required to qualify the victim for numerous protections under California
and federal law. Also credit card companies and financial institutions may ask victims to show a
copy of a police report to verify the crime.®® Staff finds that the disclosure of information
describing the factual circumstances surrounding the incident pursuant to Government Code
section 6254, subdivision (f), is evidence that can supporta victim’s request for a judicial
determination of factual innocence pursuant to section 530.6, subdivision (b) where the identity
thief has committed crimes with which the identity thefl victim has been charged.

Finally, staff acknowledges that the requirements under the test claim statute and the
requirements under the Public Records Act are different in two respects. F'irst, unlike the Public
Records Act, the test claim statute requires local law enforcement to “provide the complainant
with a copy” of the police report, but does not require the complainant to request the copy.
However, Government Code section 6253, subdivision (b), requires the local agency to “upon
request” make the records “promptly available.”” As discussed above, one meaning of “provide”
in common usage 1s “[tjo make (something) readily available.”® Thus, the requirement of the
test claim to “provide a copy of that report” to the victim is essentially the same activity as
required by the Public Records Act of making the copy “promptly available”. Second, the test
claim statute does not specifically mandate when law enforcement agencies are required to
provide the complainant with a copy of the police report while Government Code section 6253,
subdivision (b), requires the records to be made “promptly available” and generally defines @
“promptly available” as within no more than 10 days. However, these differences are minor and
the activities of providing, retrieving, and copying information related to a case of suspected
identity theft are not new. Thus, the activity ‘provide complainant with a copy of that report”
does not constitute a new program or higher level of service.

Additionally, while the test claim statute is silent on fee authority for providing a copy of the
report, Government Code Section 6253, subdivision (b) authorizes local agencies to impose a fee
to cover the direct costs of duplication or a statutory fee if available. Most jurisdictions,
including Newport Beach, currently charge a fee for the direct costs of providing a copy of a
police report. The Los Angeles Police Department currently charges $23 per report while
Newport Beach Police Department charges only $4. There are some cities that choose not to
charge crime viclims for copies of police reports, but providing free copies to victims is a policy
decision which is at the discretion of the local agency and not mandated by the state.

Therefore, based on the above discussion staff finds that only the following activities mandated
by section 530.6, subdivision (a), as added by Statutes 2000, chapter 956 constitute a new
program or higher level of service:

 Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786.

% California Attorney General, Identity Theft: Tips for Vietims,
hitp://caag.state.ca.us/idtheft/tips.him (accessed 1/29/09).

% Roget’s II, The New Thesaurus, Expanded Edition, page 778.
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. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information, and,

. begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal 1dentifying
information were used for an unlawful purpose.

Issue 3: Are there costs mandated by the state within the meaning of article X111 B,
section 6 and Government Code section 175147

Government Code section 17514 defines “costs mandated by the state™ as any increased cost a
local agency is required to incur as a result of a statute that mandates a new program or higher
level of service. The claimant estimates that for the tasks of taking a police report, providing a
copy of the police report to the victim, ascertaining the appropriate jurisdiction and referring the
matter for further investigation is in excess of $15,000 per year.”® Claimant also asserts that none
of the exceptions to ﬁndin% a reimbursable state-mandated program under Government Code
section 17556 apply here. !

- DO argued that even in the event that the Commission finds that there is a state-mandated
program or higher level of service that it should deny the claim because the exception under
Government Code section 17556, subdivision (a) should apply in this case.”? Government Code
section 17556 subdivision (a) prohibits the Commission from finding costs mandated by the state
if the test claim is submitled by a local entity that requested the test claim legislation.
Government Code section 17556 subdivision (a) requires a specific request for the test claim
legislation in the form of a resolution of the governing body of the city, county or school district
claimant or a letter from the delegated representative of the governing body. However,
Government Code section 17556 subdivision {a) does not apply in this case because there is no
evidence of a specific request for this legislation by the claimant. Staff pulled the author’s bill
file and found no evidence of anything from Newport Beach’s governing body requesting the
legislation. Moreover, a search of the City of Newport Beach’s Resolulions for the years 1999
and 2000 shows no evidence of a specific request for this legislation. Though many local
governments supported Assembly Bill 1897, support of a bill does not constitute a request for
legislation under Government Code section 17536, subdivision (a).

Government Code section 17556 subdivision (g) provides an exemption from finding costs
mandated by the state for statutes that create a new crime or infraction, eliminate a crime or
infraction, or change the penalty for a crime or infraction, but enly for that portion of the statute
relating directly to the enforcement of the crime or infraction. Thus, though the test claim statute
relates to investigations of suspected crimes, Government Code section 17556 subdivision (g)

"V Exhibit A, page 104.
"' Exhibit A, page 105.
" Exhibit D, page 122.




does not apply because the test claim statute, as added by Statutes 2000, chapter 956 does not
create or eliminate a crime or infraction or change the penalty for a crime or infraction.

Therefore, staff finds costs mandated by the state as defined by Government Code section 17514,
and that no exceptions to reimbursement in Government Code section 17556 apply for local law
enforcement agencies to:

. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information, and,

. begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

CONCLUSION

Staff concludes that Penal Code section 530.6, subdivision (a), as added by Statutes 2000,
chapter 936, mandates a new program or higher level of service for local law enforcement
agencies within the meaning of article XI1II B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514 for the
following activities only:

. take a police report supporting a violation of Penal Code section 530.5 which includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an vnlawful
purpese, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information; and,

. begin an investigation of the facts, including the gathering of facts sufficient to
determine where the crime(s) occurred and what pieces of personal identifying
information were used for an unlawful purpose.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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Exhibit A

State of California

OMMISSION ON STATE MANDATES For Dfficial Use Only
@80 Ninth Street, Suite 300 ,
Sacramento, CA 95814 REQEEVED
(916) 323-3562 S 4
CSM1(291) | SEP 2 5 2003
COMMISSION ON
STATE MANDATES
TEST CLAIM FORM ) T
caimho. N5 -TC —p0F

Local Agency or School District Submitting Claim

Ciiy of Newport Beach

Contact Parson Talaphane No.

Allan P. Burdick/Pamela A. Stone (MAXIMUS, INC.)- . (916) 485‘-8102

Fax (916) 485-0111
Address “ '

4320 Auburn Blvd., Suite 2000
Sacramente, CA. 95841

Representative Organization to be Notified

@eague of California Cities - - R

N -

This tast claim alleges tHe existence of a relmbursabls state mandated program within the meaning of sectlon 17514 of

the Government Coda and saction 6, article XIIIB of the Ca[lfomla Constltution. This test clalm is filed pursuant to section
17551{a) of the Governmant Code.

Identify specific section(s} of tha chaptered bill or executlve order alleged to contaln & mandats, Including the partlcular
statutory code section(s) within the chapterad blll, if appiicable.

. Chapter 956, Statutes of 2000; Penal Code, Section 530,6.

- RTINS

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
" REVERSE SIDE.

Name and Title of Authorized Reprasentative Telephone No.

_ Glen Everroad, Revenue Manager | (949) 644-3140

Signature of Autharized Representative Date:

2y §¢6+{c3?__
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BEFORE THE |
COMMISSION ON STATE MANDATES @

- Test Claim of®
City of Newport Beach

IDENTITY THEFT

Chapter 956, Statutes of 2000

STATEMENT OF THE CLATM

A, MANDATE SUMMARY

. Generally, when a crime has been committed, the location where the crime was
committed determines where it will be investigated and where jurisdiction and venue for
the investigation and possible subsequeni criminai enforcement may take place. See,
Penal Code, Section 777, et seq. However, the test claim leglslatlon requites that if the
asserted crime is identity theft, the local law enforcement agency is now required to take
a police report in the jurisdiction where the complainant resides, provide the complaining
party of a copy of the police report, and either commence to investigate if the ¢rime was
within the jurisdiction, or ascertain the jurisdiction and refer the matter to the other
_ jurisdiction for investigation if the crime was committed outside the jurisdiction.

This change was wrought in the test claim legislation by virtue of the addition of
Penal Code, Section 530.6, which now states as follows:

(a) A ‘person who has le'anied or reasonably suspects
unlawfully used by another, as described in subdivision (a)
of Section 530.5, may initiate a law enforcement
investigation by contacting the local law enforcement
agency that has jurisdiction over his or her actual residence,
which shall take a police report of the matter, provide the
complainant with a copy of that report, and begin an
_investigation of the facts or,.if the suspected crime was
committed in a different jurisdiction, refer the matter to the
law enforcement agency where the suspected crime as
committed for an investigation of the facts.
(b). A person who reasonably believes that he or she is
the victim of identity theft may petition a court for an
expedited judicial determination of his or her factual
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innocence, where the perpetrator of the identity theft was
arrested for or convicted of a crime under the victim’s
identity, or where the victim’s identity has been mistakenly
associated with a record of criminal conviction. Any
judicial determination of factual innocence made pursuant
to this section may be heard and determined upon
declarations, affidavits, police reports, or other material,
relevant, and reliable information submitted by the parties.
Where the court determines that the petition is meritorious
and that there is no reasonable cause to believe that the
petitioner committed the offense for which the perpetrator -
of the identity theft was arrested or comvicted, the court
shall find the petitioner factually innocent cf that offense.
If the petitioner is found factually innocent, the court shall
issue an crder certifying this détermination. The Judicial
Council of California shall develop a form for use in
issuing an order pursuant to these provisions. A court
issning a determination of factual innocence pursuant to
this section may at any time vacate that determination if the
petition, or any information submitted in support of the
petition, is found to contain any material misrepresentation
or fraud.

This test claim legislation changed substantially the manner in which police
reports are taken and provided. Prior to this legislation, if a person were to have claimed
in the city or county in which he or she lived that he or she believed he or she was the
victim of identity theft, the person would be referred to the jurisdiction wherein the theft
was committed or the defendant was located. However, with this new test claim
legislation, not only is the local law enforcement agency required to take a police report;
it must now also determine the appropriate 1 aw enforcement a gency to investigate the
matter further, and refer this matter t6 them. Additionally, the police raport must be
taken, and a copy afforded the claimant for his or her use.

Newport Beach is not commonl_y the locale where such thefis actually take place.
However, given the demographics of the area, residents of Newport Beach have been
subjected to identity theft. As a resulf, while the theft may not have taken place within
Newport Beach nor the defendant be located within the jurisdiction, Newport Beach is
- required to take and pursue such a pohce report.

B. LEGISLATIVE HISTORY PRIOR TO 1975

Prior to 1975, there was no requirement to take a police report of an identity theft
complaint in the Junsdmtlon wherein the complainant resided, much less make a copy of
same available to the claimant. The test claim legislation also requires that Newport

Beach determine the appropriate _]unsdlctlon to investigate the suspected crime and refer
the matter to it for frther investigation.
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C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE
MANDATED ACTIVITIES

The mandated activities are contained in Penal Code, Section 530.6.

D. COST ESTIMATES.

Because of the demographics of Newport Beach, our present estimate of the cost
to take the complaints of persons who believe they have been the victim of identity theft,
provide a copy of said complaint, and ascertain the appropriate investigating jurisdiction

and refer the matter for further investigation and possible prosecution is in excess of
$15,000 per year.

REIMBURSABLE COSTS MANDATED BY THE STATE

The cosis incurred by the claimant as a result of the statutes on wixich this test claim is
based are all reimbursable costs as such costs are “costs mandated by the Sate” under
Article XTI B (6) of the California.Constitution, and Government Code § 17500 et al. of
the Government Code. Séction 17514 defines “costs mandated by the state”, and’
specifies the following three requirements:

1. There are “increased costs which a local agency is required to incur
after July 1, 1980.”- _

2. The costs are incurred ““as a result of any statute enacted on or after
January 1, 1975.:

3. The. costs are as a result of “a new program or higher level of service

of an existing program within the meaning of Section 6 of Axrticle
XIIIB of the Califomia Cons‘titl.ltiou-.”

All three of the above requirements for ﬁndmg costs mandated by the Statc are mat as
described previously herein. '

E. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by this statute clearly meets both tests that the Supreme Court in the
"~ County of Los Angeles v. State of California (1987) ‘created for determining -what
constitutes a reimbursable state mandated local program. Those two tests, which the
Commission. on State Mandates relies upon to determine if a reimbursable mandate exists
are the “unique to government” and the “carry out a state policy” tests: Their application
to this test claim is discussed below.
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Mandate is Unigue to Local Government

@ Only local government talces police ‘reports and investigates possible
crimes.

Mandate Carries Out a State Policy

This legislation carries out the state’s policy of making 1t easier for victims
of identity theft to make police reports about such crimes and requires law
enforcement agencies to determine the-appropriate jurisdiction and refer
the matter for further investigation and possible legal action.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code § 17556 which could serve to
bar recovery of “costs mandated by the State”, as defined in Government Code § 17556 q
e None of the seven disclaimers apply to this test claim:

1. . The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes; and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

, . 2 The statute or executive order affirmed for the State that which had been
declared existing law or regulation by action of the courts.
@ - 3. "The statute or executive order implemented a federal 1aw orregulation and

resulied in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law
or regulation.

4, The local agency or school dlstnct has the authority to levy service charges,
fees or assessments sufficient to pay f01 the mandated program or increased
level of service.

3.~ The statute or executive order provides for offsetting savings to local agencies
or school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund

the costs of the State mandate in an amount sufficient to fund the cost of the
State mandate.

6. ‘Thie statute or executive order imposed duties which were expressly included’
in a ballot measure approved by the voters in a Statewide election.
7. The statute created a new crime or infraction, eliminated a crime or infraction,

- or changed the penalty for a crime or infraction, but only for that portion of
the statute relating directly to the enforcement of the crime or infraction.

Although this legislation does include a provision regarding the enforcement of a

crime, the portion of the test claim legislation which serves as the foundation for this test

_ claim is the requirement that the local law enforcement agency take a police report for a
@ _ crime which has not been committed within its jurisdiction and over which it has no
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Jurisdiction or requirement for investigation or criminal cnforcement Thus the provwlon
with regard to a new crime is not applicable here. :

CONCLUSION

The within legislation requires law enforcement agencies to take police reports for crimes
which did not happen within its jurisdiction and over which it has no jurisdiction to seek
prosecution. Additionally, this legislation requires that the local law enforcement agency

determine the a ppropriate j urisdiction to investigate the suspected crime, and refer the
police report to that jurisdiction for further investigation and possible prosecution.

F.  CLAIM REQU[REMENTS

The followmg elements of thls test claim are prowded pursuant to Sectmn 1183, Title 2
of the Cahforma Code of Regulatlons :

Exhibit 1 Chapter 956, Statutes of 2000
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the Sate of California that the statements made in this document are true and complete to
the best of my personal knowledge except as to those matters stated upon information and
belief, and as to those matters I believe them to be true.

Executed this _ 2 day of September, 2003, at Newport Beach, California, by:

A5

Glen ﬁw) Revenue Manager
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DECLARATION OF GLEN EVERROAD

I, Glen Everroad, make the following declaration under oath:

‘I am the Revenue Manager for the City of Newport Beach. As part of my duties, I am
responsible for the complete and timely recovery of costs mandated by the State.

I declare that I have examined the City of Newport Beach’s State mandated duties and
resuliing costs in implementing the subject law and guidelines, and find that such costs

are, in my opinion, “‘costs mandated by the State”, as defined in Government Code,
Section 17514:

“’Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
afler January 1, 1975, which mandates a new program or
higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California
Constitution.”

I am personally conversant with the foregoing facts, and if so requue:d I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this Ly day of September, 2003, at Newport Beach, California.

g g

GlenkEaLm:.Dad
Revenue Manager
City of Newport Beach
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Assembly Bill No. 1897

CHAPTER 956

An ‘act to amend Section 530.5 of, and to add Section 530.6 to, the
Penal Code, relating to identity theft,

[Approved by Qovernor Septeinber 29, 2000, Filed
with Sceretary of State September 30, 2000.)

LEQISLATIVE COUNEEL'S DIGEST

AB 1897, Davig, Identity theft: remedies.

Existing law provides that every person who willfully obtains
personal identifying information about another person without that
person’s consent, and uses that information for any unlawful purpose,
including to obtain or attempt to obtain credit, goods, services, or
medical information in the name of that person, is gullty of 4 crime
punishable by imprisonment in & county jail not to exceed one year,
a fine not to exceed £1,000, or both, or by imprisonment in the state
prison, a fine not o excezd 310,000, or both. Existing law also provides
when a person is convicted of using that information to commit a
separate orime, that court record shall reflect that the person whose
identity was falsely used to commit the crimeé did not commit the
crime. Existing law glso provides that if a consumer submits to a
credit -reporting agency a copy of a valid police report pursuant to
these provisions, the consumer credit reporting agency shall
promptly and permanently block réporting any information thet the
consumer alleges appears on his or her credit report as a result of that
violatien §o that the information cannot be reported. Existing
regulations of the Department of Motor Vehicles also provide that a
person may apply for &8 new driver's license or identification’ card
number in the event of fraudulent use by ancther, upon submiisdion
of a police report and specified supporting information.

This bill would provide that a person who ‘hag learned or reasonably
suspects that his or her personal identifying information has been
ussd by another to commit & c¢rime, may initiate a law enforcement
investigation by contacting the local law enforcement agency with
jurisdiction over his or her actual residence, which shall take e police
report of the matter, provide the complainant with a copy of that
" report, and either begin an investigation” of the facts or, if the
guspected crime was committed in a different ]unsdmnon, refer the
© matter to the law enforcement agency where the crime or suspected
crime was committed for &n investigation of the facts. This bill would
also provide that & person who reasonably believes that he or she is
the victim of identity theft may petition & court for an expedited
judicial determination of his. or her. factual innocence order certifying

92
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that he or she is a victim of identity theft, where the perpetrator of
the identity theft was amested for or convicted of a crime under the
victim's identity, or where the victim's idenfity has been mistakenly
associated with a record of criminal conviction. The bill would specify
“the gort of informetion to be used in making this determination,
would direct the court to issue an order certifying that the petitioner
is factually inoocent where it finds that the petition is meritorious end
there is no reason to believe the petitioner commitied the .offense,
The bill would direct the Judicial Council to develop a form for use
in connection with these proceedings, and would authorize courts to
vacate determinations of facmal innocence if a petition or supparting
information is found to contain eny material misrepresentation or
fraud.

The ©bill would impose a state-mandated local program by
requiring a higher level of service from local law enforcement.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Stamtory  provisions  establish  procedures for meking  that
reimbursement, including the creation of a State Mandates Claims
Fuiid iv pay- the costs of mandates that do not excezd £1,000,000. .
statewide and other procedures for cleims whose stmtewide costs
exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the stats,
reimburscment for those costs shall be made pursuant to these
stafutory provisions. :

The people of the State of California do enact as follows:

SECTION 1. Section 530.5 of the Penal Code is-amended to read:

530.5. (a) Every person who  willfully  obtains  personal’
identifying information, as defined in subdivision (b), of another
persan  without the authorization of that person, and uses that
information for any unlawful purpose, including to obtain, or attempt
to obtain, credit, goods, services, or medical information in the name
of the other person without the consent of that persom, is puilty of 2
public offense, and upon conviction therefor,. shall be punished either
..by imprisonment in a county. jail not to cxceed one year, a fine not
to exceed one thousand dollars ($1,000), ‘or both™ that imprisonment
and fine, or by imprisonment in’ the state prison, a fine not to exceed
ten thousand dollars (§10,000), or both that imprisonment and fine.

{(b) “Perscnal identifying information,” as wused in this section,
means the name, address, telephone number, driver's license
number, social security oumber, place of employment, employee
identification mumber, mother's maiden name, demand deposit
_ acocount. pumnber, savings account number, or credit card number of
an individual person. o '

Y
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(¢) In any case in which a person willfully obtains personal
identifying information of another persen without the authorization
of that person, and uses that informafion to commit & crime in
addition” to e violation of subdivision (a}, and is convicted of that
crime, the court records shall reflect that the person whose identity
was falsely used to commit the crime did not commit the crime.

BBC. 2. Section 530.6 is added to the Penal Code, to read;

530.6. {8) A person who has learned or rteasanably suspects that
his or her persanal identifying information hes been unlawfully used
by another, as described in subdivision (&) of Section 530.5, may
initiate a law enforcement investigation by confacting the local law
enforcement agency that has jursdiction over his or her actual
residence, which shall take a police report of the matter, provide the
compleinant with a copy of that report, and begin an investigation of
the facts or, if the suspected crime was committed in a different
jurisdiction, refer the matter to the law enforcement agency where
the suspected crime was committed for an investigation of the facts.

(b} A person who reasonably believes that he or she is the victim
of identity theft may petition a court for an expedited judicial
determination of his or her factuel innocence, where the perpetrator
of the identity theft was armested for or convicted of a crime under
the victim’s identity, or where the victim's identity has been
mistakenly associsted with a record of criminal conviction. Any
judicial determination of factual innocence made pursuant to  this
section may be heard and determined upon declarations, affidavits,
police  reports, or other material, relevant, and reliable information
submitted by the parties. Where the court determines that the
petition is meritorious and that there is no reasonable couse to believe
that the petitioner committed the offense for which the perpetrator
of the identity theft was arrested or convicted, the court shall find the
petitioner factally trmocent of that offense. If the petitioner is found
factually innocent, the court shall issue an order certifying this
determination. The Judicial Council of California shall develop "a
form for use in issuing an order pursuant to thsse provisions. A court
issuing & determinetion of factual innocence pursuant to this section
may at any ftime vacate that determination if the petition, or any
information submitted in support of the petition, is found to contain
any material misrepresentation or frand. N

SEC. 3. Notwithstanding Section 17610 of ‘the "Government Code,
if the Commission on State Mandates determines that this aet
contains other costs. mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
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reimburactnent does not exceed one million dollars ($1,000,000), : g
reimbursement shall be made from the State Mandates Claims Fund. )

2
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Exhibit B

BILL LOCKYER _ State o
Altarney General DEPARTMENT O. —— e

1300 I STREET, SUITE 1120

: Sacramento, CA 95814
(916)322.2735

Fucsimile: (916) 327-6331

November 5, 2003 ' RECEE\IED

NOV 0 & 2903

COMMISSION on

Ms. Paula Higashi STATF Manpa T g

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 360
Sacramento, CA 95814

Re: Notice of Complete Test Claim Filing Schedule for Comment - Identity Theft, 03-TC-08.
Dear Ms. Higashi:

I have received the aforementioned notice. The notice lists a Novemnber 6, 2003 due date
for filing commments with the Commission. However, my work schedule and workload have
precluded me from giving the test claim a complete review, Therefore, I request a 60-day
extension until January 6, 2004 to review the test claim and provide comment, if appropriate, If
you have any questions, I can be contacted at 916-322-2735, Thank you.

L. SEAVE
Special Assistant Attorney General
Director, Crime and Viclence Prevention Center

¢ce:  Mr. Allan P. Burdick

Mr. Glen Everroad -
Mr. Keith Gmeinder
Mr. Michael Harvey
Mr. Paul Minney

. Mr. Keith Peterson
Mr, David Wellhouse
Ms. Harmeet Barkschat
Mr. Steve Smith
Ms. Annette Chinn
Mr. Leonard Kaye, Esq.
Ms. Cindy Sconce
Ms. Nancy Patton
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November 7, 2003

Mr, Paul L. Seave

Special Assistant Attorney General

Director, Crime and Violence Prevention Center
Office of the Attorney General

P.C. Box 944255

Sacramento, CA 94244-2550

" And Affected State Agencies and Interested Parties (See Enclosed Mailing List)
Re:  Roguest for Extonsion of Time
Identity Theft, 03-TC-08 :
City of Newport Beach, Claimant
Penal Code Section 530.6
Dear Mr. Seave;
Your request for an extension of time to file comments on the above-named matter is
approved for good cause. Comments from state agencies are now due on or before
January 6, 2004.
Please contact Nancy Patton at (916) 323-8217 with questions.

Sincerely,

SHIRLEY OPIE
Assistant Executive Director

jimendates/2003/tc/(3tc08/extok -
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Fa 1 ‘h/ .
-2 * EXHIBIT C
4 T -
5 7
L DEPARTMENT OF GraY DAvia, GOVERNOR
o'q"““UR"‘\P- FI N A N 915 L STREET & SapRaMENTO CA B 95814-3706 B www.DOF.Ca. GOV
November 6 2003 : _ RECE“,E _
| NOV 10 2003
Ms. Paula Higashi COMMISSION '?NS
Executive Director STATE MANDATE
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 25814
Dear Ms. Higashi:

_ Aé-l':eﬁiﬁ“éé{ed in your letter of October 7, 2003, the Depé-r-tfﬁéh't"of Finéh"t_:'e Haé }eviewed the test
claim submitted by the City of Newport Beach (claimant) asking the Commission to determine
whether speacified costs incurred under Chapter No. 956, Statutes of 2000, (AB 1897, Davis) are
reimbursable state mandated costs (Claim No. 03-TC-08 "Identity Theft"). Commencing with
Page 1, Section A, of the test claim, claimant has identified the fellowing new duties, which it
asserts are reimbursable state mandates:

' + Requiring law enforcement agencies to take reports of identity theft claims from victims
@ who reside in their jurisdictional area, even if the crime did not occur there.

» Requiring local law enforcement agencies to determine the appropriate law enforcement
agency in which te investigate said claims, and referral of the matter, if necessary, to
that law enforcement agency for investigation.

« Providing copies of the police report for claimants at no charge.

As the result of our review, we have concluded that the statute may have resultad in increased

costs as a result of "a higher level of service of an existing program within the meaning of :
Section 6 of Article XIIIB of the California Constitution." If the Commission reaches the same !
conclusion at its scheduled hearing on the matter, the nature and extent of the specific activities '

required can be addressed in the parameters and guidelines which will then have te be
developed for the program. ' ' '

As required by the Commission's regulations, we are including a "Proof of Service” indicating
that the parties included on the mailing fist which accompanied your October 7, 2003 letter have

been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service.
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if you have any questions regarding this letter, please contact Marcia Caballin, Principal
Program Budget Analyst at (918) 445-8913 or Keith Gmeinder, state mandates claims @

cocrdinator for the Departiment of Finance, at (916) 445-8913.

Sincerely,

gram Budget Manager

Attachments
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Attachment A

@ DECLARATION OF MARCIA CABALLIN
DEPARTMENT OF FINANCE
CLAIM NO. CSM-03-TC-08

1. I am currently -émployed by the State of California, Department of Finance (Finance), am
familiar with the dutles of Finance, and am authorized to make this declaration on behalf
of Finance.,

2. We concur that the Chapter No. 956, Statutes of 2000, (AB 1897, Davis) sections
relevant to this claim are accurately quoted in the test claim submitted by claimants and, -
therefore, we do not restate them in this declaration.

! CErtify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters; I-belisve them to be true. : -

WM b LA \ﬂm;ﬁu\x)\&» CU—JJUKMM

@ at Sacramento, ¢A Marcia Cabaliin
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PROOF OF SERVICE

Test Claim Name: Identity Theft
Test Claim Number: CSM-03-TC-08

I, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitiéd cause; my business address is 915 L Street, 8th Flaor,

Sacramento CA 95814,

On November 6, 2003, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1)to claimants and nonstate agencies enclosed in a sealed enveélope with postage
thereon fully prepaid in the United' States Mail at Sacramento, Célifornia; and (2) to state
agencies in the normal pickup location at 915 L Street, 8th Floor, for Interagency Mail Service,

addressed as follows:

A-18

Ms. Paula Higashi, Executive Director
Commission on State Mandates

880 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Wellhouse and Associates
Attention: David Wellhouse
8175 Kiefer Boulevard, Suite 121
_ Sacramento, CA 95826

Mr. Paui L. Seave

Attorney General's Office

Crime & Violence Prevention Center
1300 | Street, Suite 1120
Sacramento, CA 95814

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825

D D

State Contro[ler 5 Oﬁce
Division of Accounting & Reporting
Attention: Michael Havey

3301 C Street, Room 50
Sacramento, CA 95816

League of California Cities
Attention: Ernie Silva
1400 K Strest
Sacramento, CA 95815

City of Newport Beach
Mr. Glen Everroad
City of Newport Beach

P.O. Box 1768 -

Newport Beach CA 9265%- ‘1768

Mr. Allan Burdick

MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Mr. Keith B. Petersen

SixTen & Associates

5252 Balboa Avenue, Suite BO7
San Diego, CA 92117
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Ms. Harmeel Barkschat
Mandate Resource Services
5325 Elkhorn blvd. #307
Sacramento, CA 95842

Ms. Annette Chinn

- Cost Recovery Systems 4
- 705-2 East Bidwell Street, #294

Folsom, CA 95630

Ms. Cindy Sconce

Centration, Inc.

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Mr. Steve Smith

Mandated Cost Systems

11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller's Office

500 West Temple Street, Room 603
Los Angeles, CA 80012

Mr. Keith Gmeinder
Department of Finance (A-15)
915 L Street, 8th Floor
Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of California that the foregoing.is

true and correct, and that this declaration was executed on November 6, 2003 at Sacramento

California.

Mgy 7%:,—:

Mary Latorgé—
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BILL LOCKYER ' State of Califor EXHIBIT D
Attorney General " DEPARTMENT OF JUSTI e S

@

1300 1 STREET, SUITE 125
P.O. BOX 944255
SACRAMENTOQ, CA 24244-2550

Public: (916} 322-3360
Telephone: {916) 324-5467
Facsimile: {916) 324-8835

E-Mzail: Ramen.delaGuardia@doj.ca.gov

January 5, 2004

REGEVE

Ms. Paula Higashi

Executive Director AN S gnng
Comumission on State Mandates

980 Ninth Street, Suite 300 COMMISSION ON
Sacramento, California 95814 : L STATE MANDATES

RE: City of Newport Beach: Idcutlty Theft Test Claim
No. 03-TC-08

Dear Ms. Higashi:

* This matter has been sent to the Office of the Attorney General for comment. The test

claim does not impact any programs of the Office of the Attorney General or the California

Department of Justice.
We do however, have comments regarding the validity of the test claim.

The City of Newport Beach claims Penal Code section 530.6 is a state mandate because

it permits a victim of identity theft to file a police report with the authorities at their place of '

residence. Newport Beach reasons this requires a higher level of service because:

"the location where a crime is committed determines where it will
be investigated and where jurisdiction and venue for the
investigation and possible subsequent criminal enforcement may
take place." (Test Claim, page 1.)

But identity theft is a crime against the person and occurs where the victim is located.
Identity theft is a form of fraud or trespass against the victim who is in constructive possession of
their identity. But venue for crimes of this nature has long been permitted where the property is
located or the trespass occurs. (See People v. Robinson (1930) 107 Cal.App. 211, 222.) Evenif
identity theft was committed by persons outside the state, venue would be proper where the crime
was consurmimated, that is where the victim lives. (See Pen. Code § 778.) Thus, we question

whether the test claim legislation has changed the venue rules to impose a higher level of service
on local police departments. -
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Ms. Paula Higashi
January 5, 2004
Page 2

Additionally, we wish to bring to the Commission’s attention that the test claim
legislation was sponsored by the Los Angeles County District Attorneys Office, the Los Angeles
County Sheriff and other sheriffs as well as the League of California Cities and several individual
cities. (See attached Senate Rules Committee Analysis of AB 1897.)! Assuming Penal Code
section 530.6 does create a mandate, there should be no subvention of funds because local
government requested the mandate. (Cal, Const. Art. XII B, § 6 (2).) '

Thank you for the opportunity to review and comment oni this matter.

Sincerely,

RAMON DE LA GUARDIA
Deputy Attorney General

For BILL LOCKYER Q
' Attorney General

ce:  Sec Attached Service List
. Louis Mauro, SAAG

! Chapter 956, Statutes of 2000.
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@ Senate Rules Committeé Analysis of AB 1897
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AR 1897 Assembly Bill - Bill Analysis

lof5

. |Office of Senate Floor Analyses

http:/fwww . leginfo.ca.gov/pub/23-00/bit... 1 897 cfa 20000821_1722 14_sen_floor.htm

| SENATE RULES COMMITTEE AB 1B87]

1(916) 445-6614 Fax: (916)
1327-4478 -

e e e e e e A e e e e o o e e e e e o mmk e e e mam

l
|
11020 N Street, Suite 524 ) |
|
J

THIRD READING

Rill No: AB 1897

Author: Davis (D)
Amended: 8/1B/00 in Senate
Vote: 21

SENATE PUBLIC SAFETY COMMITTEE : 6-0, 6/27/00
AYES: Vasconcellos, Burton, Johnston, McPherson, Polanco,
Rainey

SENATE APPROPRIATIONS COMMITTEE : Senate Rule ZB.B

ASSEMBLY FLOOR : 78-0, 5/30/00 - See last page for vote

SUBJECT : Identity theft: remedies

SOURCE Los Angeles County District Attorney

DIGEST This bill creates a judiclal process whereby

victims of identity theft can clear their names.

Assembly Amendments

1. The first provislion in the amendmenits sets cut specific
factors a court must consider in ruling on request for a
determination of factual innocence by a victim of
identity theft. This provision would allow courts and
litigants to focus on specific facts and would perhaps
make appellate review of these actions more clear.

2. The second provision concerns a new Judicial Council
form that would allow victims to fairly easily file for
CONTINUED

_AB 1897
Page

2 | | ®
a necessary hearing. Judicial Council forms are usually .
fill-in-the-blank documents that require‘llttle or no
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legal training.
ANALYSIS Existing law:

l.Provides a process for a person arrested for a crime to
obtain a court order for destruction of arrest records
based upen the person's factual innocenca. This process
would be available to a victim of identity theft.

2.Provides that it is an alternative felony/misdemeanor for
a person to willfully obtain personal identifying
informatiocn, as defined, of another person and use
another individual's personal identifying information and
obtain, or attempt to obtain, credit, goeods, or services
in the name of the other person without the consent of
that person.

3.Defines "personal identifying information" as the name,
address, telephone number, driver's license number,
social security number, place of employment, employee
identification number, mother's maiden name, demand
deposit account number, savings account number, or credit
card number of an individual person. :

4.Provides that every person who falsely represents or
identifies himself as another person or a fictitious
person to certain enumerated peace officers upon a lawful
detention or arrest to evade proper 1dent1f1cat10n is
guilty of a misdemeanor.

5.Provides that a person who manufactures or sells
documernts falsely purportsd to be government
identification is guilty of a misdemeanor punishable by
imprisonment in county jail for one year and/or by a fine
of not more than 51,000 for a first-time conviction and
not more than 35,000 for a subsequent conviction,

6.Provides that any persen who possesses a document falsely
purported to be government identification knowing that it
is not a government issued document is guilty of a
misdemeanor, punishable by a fine of not less than $l 000
and not mere than $2,500.

AB 1887
Page

7.Provides that any person who gives false information to a
peace cfficer performing his or her duties under the
Vehicle Code is guilty of an infraction.

This bill:

l1.Allows a person who suspects that he or she is a victim
of identity theft to initiate an investigation at his or
her local law enforcement agency and to obtain a police
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report to document the fact of the identity theft and
that the law enforcement agency "shall begin an
lnvestigatlon of the facts, or if the suspascted crime
occurred in a different jurisdiction, refer the matter to
the law enforcement agency where the suspected crime was
committed . ., ."

2.Prov1des that a victlm of susnected identity theft may
petition the court for an "expedited" judicial
determination of factual innocence under the following
Clrcumstances and pursuant ta the :ollow1ng procedures:

R, Where the perpetrator of the identity theft was
convicted of a crime under the victim's identity.

B.Where the identity theft victim's name has been
mistakenly associated with a record of criminal
conviction.

C.Judicial determination of these issues shall be made
after consideration of declarations, affidavits,
police report and reliable information submitted by
the parties. Where the court determines that the
petition is meritorious znd thzt zherz is n
reasonable cause to believe that the petitioner
committed the offense for which the perpetrator of the
identity theft was arrested or convicted, the court
shall find the petitioner factually innocent of that
offense. .

D.Where the court finds the petitioner factﬁally
innocent, the court shall issue an order certifying

_AB 1897
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that fact. ~The Judicial Council would be required to
develop a form for use in iszuing an corder pursuant to
these provisions. A court issuing a determination of
factual innocence may at any time vacate that
determination if the petition, or any information
submitted in support of the petition, is found to
contain any material misrepresentation of fraud.

Prior Legislation

S® 1374 {Leslie), Chapter 488, Statutes of 15%983.
AB 156 (Murray), Chapter 768, Statutes of 1997.

FISCAL EFFECT : Apﬁropriation: No Fiscal Com.: Yes
Local: Yes

SUPPORT {(Verified 8/18/00)

s Ehgeles-GEunt y-BiStiat AERERTC Y NiSo T 68 )
Rttorney General i

ol Angeles County Superlﬁ%ﬂ@murt
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California Public Interest Research Group
Consumers Union

League of Californiay@ifides

Privacy Rights Clearinghouse

Sacramento County Sheriff's Department
San Bernardino County Sheriif's Department
San Diego County Sheriff's Department
City'of Lakewood

City of Dana Point

City of Stockton

City of 8an.Diego

cdlver City.

California District Attorneys Association

ARGUMENTS IN SUPPORT According to the sponsor, the Los
Bngeles County District Attornmey, "Criminal identity theft”

- the use of another's identity information during arrest

or through prosecution - is sharply on the rise. Criminal
identity theft creates a false criminal record for a
blameless victim. Today, growing numbers of innocent

victims of this practice are subject to erroneous arrest

and incarceration, or cellateral harm such as denial of

AB 1897
Page
5

employment, because a false criminal history has been
created by criminal's use of their identifying information.

ASSEMELY FLOOR
AYES: BAanestad, Ackerman, Alguist, Aroner, Ashburn,

Baldwin, Bates, Battin, Baugh, Bock, Brewer, Briggs,
Calderon, Campbell, Cardenas, Cardoza, Cedillo, Corbett,
Correa, Cox, Cunneen, Davis, Dickerson, Ducheny, Dutra,
Firebaugh, Florez, Frusetta, Gallegos, Granlund, Havice,
Honda, House, Jackson, Kaloogian, Keeley, Knox, Kuehl,
Leach, Lempert, Leonard, Longville, Lowenthal, Machado,
Maddox, Maldonado, Margett, Mazzoni, McClintock, Migden,
Nakano, QOlberg, COller, Robert Pacheco, Rod Pacheco,
Papan, Pescetti, Reves, Romero, Runner, Scott, Shelley,
Steinberg, Strickland, Strom-Martin, Thompson, Thomson,
Torlakson, Villaraigosa, Vincent, Washington, Wayne,
Wesson, Wiggins, Wildman, Wright, Zettel, Hertzberg

RJG:sl 8/21/00 Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABQVE

ek ke END L R
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DECLARATION OF SERVICE BY U.S, MATL

Case Name: 03-TC-08: IDENTITY THEFT
I declaré:

I am employed in the Office of the Attomey General, which is the office of a member of the
California State Bar at which member's direction this service is made, Iam 18 years of age or older
and not a party to this matter. I am familiar with the business practice at the Office of the Attorney
General for collection and processing of correspondence for mailing with the United States Postal
Service. In accordance with that practice, correspondence placed in the internal mail collection
system at the Office of the Attorney General is deposited with the United States Postal Service that
saine day in the ordinary course of business.

- On January 5. 2004, I served the attached LETTER TO MS. PAULA HIGASHI DATED
JANUARY 5, 2004, by placing a true copy thereof enclosed in a sealed envelope with postage
thereon fully prepaid, in the internal mail collection system at the Office of the Attomey General at
1300 I Street, P.O. Box 944255, Sacrarncnto California 94244-2550, addrcssed as follows:

SEE ATTACHED MAILING LIST

I declare under penalty of perjury under the laws of the State of California the foregoing is true and
correct and that this declaration was executed on January 5, 2004, at Sacramento, California.

JESSICA L. TAYLOR _ me,{ . ‘TOM/%’\/

Decleuant R G Slgnature
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MAILING LIST
03-TC-08: IDENTITY THEFT

Paul L. Seave

Attorney General’s Office

Crime & Violence Prevention Center
13001 Street, Ste 1120

Sacramento, CA 95814

Ms. Harmeet Barkschat
Mandate Resource Services
5325 Elkhom Blvd., #307
Sacramento, CA 95842 -

Mr, Steve Smith

Mandated Cost Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Ms. Annette Chinn

| Cost Recovery Systems

705-2 East Bidwell Street, #294
Folsom, CA 95630

Mr. Leonard Kaye, Fsq.

County uf Los Angeles
Auditor-Controller’s Office

500 W. Temple Street, Room 603
Los Angeles, CA 90012

Ms. Cindy Sconce
Centration, Inc., '
12150 Tributary Point Drive, Suite 140
Gold River, CA 85670

Mr. Keith Gmeinder
‘Department of Finance (A-15)
915 L Street, 8" Floor
Sacraento, CA 95814

Mr. Michael Havey

State Controller’s Office (B-08)
Division of Accounting and Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Mr. Paul Minney

Spector, Middleton, Young & aney, LLP
7 Park Center Dnve
Sacramento, CA 95825

Mr. Allan Burdick
MAXTMUS
4320 Auburn Blvd., Suite 2000

‘| Sacramento, CA 95841

Mr. Glen Everroad

City of Newport Beach

3300 Newport Blvd.

P.O. Box 1768

. Newport Beach, CA 92659-1768

, Mr Keitfl B. PeterSén

SixTen & Associates
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr, David Wellhouse

David Welihouse & Associates, Inec,
9175 Kiefer Bivd., Suite 121
Sacramento, CA 95826

Mr. Jim Jaggers
Centration, Inc
12150 Tributary Point Drive, Suite 140

Gold River, CA 95670
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STATE OF CALIFORNIA . GRAY DAVIS, Governor

. COMMISSION ON STATE MANDATES | | | Exhibit E,
gap NINTH STREET, SUITE 300 . :

SACHRAMENTO, CA 95814 .
NE: (915) 323-3562 _ -
ﬁ(m g) 445-0278 _
il: csminfo@csm.ca.gov . _
February 10, 2009

Mr, Allan Burdick -
MAXIMUS '

3130 Kilgore Road, Suite 400
Rancho Cordova, CA 95670

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis, Comment Period, and Hearing Date
Identify Theft, 03-TC-08
Penal Code Section 530.6, Subdivision (a) :

- - Statutes 2000; Chapter 956. . Ce Ce L
City of Newport Beach, Claimant

Deal Mr. Burdick:

Wntten Comment_s

Any party or interested person may file written comments on the draft staff analysis by Tuesday,

@ March 3, 2009. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2)) If you would like to request an
extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulations.

... Hearing

This test claim is set for heaumg on Friday, Max ch 27 2009, at 9:30 a.m. in Room 447, State

. Capitol, Sacramento, CA. The final staff analysis will be issued on or about March 13, 2009. If
you would like to request postponement of the hearing, please refer to section 1183.01,
subdivision (c)(2), of the Commission’s regulations.

"Please contact Heather Halsey at (916) 323-3562 if you have questions.

Sincerely, .

A

PAULA HIGASHI
Executive Director

Enclosures:

_ @ Draft Staff Analysis

I:mandates/2003/tc/03tc0B/corres/dsatrans
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Hearing Date: March 27, 2009
I'\MANDATES\2003\TC\03tc-08\TCADSA

CITEM__ .
. TEST CLAIM_
DRAFT STAFF ANALYSIS.

Penal Code Section 530.6, subdivision ()
Statutes 2000, Chapter 956

Identity Theft
03-TC-08

City of Newport Beach, Clair_nailt

EXECUTIVE SU'MZMARY

. W

Backeround ~ " : et : : . C e e Sale

This test claim was filed on September 25, 2003 and concerns increased activities of local law
enforcement required by Penal Code section 530.6, subdivision (&) as added by Statites 2000,

" chapter 956, when a complainant residing in the local lew enforcement agency’s jurisdiction. .. .
reports identity theft to locdl law enforcement. Identity theft is defined as willfully obtaining
“personal identifying information" and using that information for an unlawful purpose, including
to obtaix, or dttempt to obtain, credit, goods, sewlces or medical information in the name of the

@ other person without the consent of that person.’ The use of the identifying mformatlon for an
unlawful purpose completes the crime and each separate use constitutes anew crime. 2 Prior to
enactment of the test claim statute, local law enforcement had discretion to decide whether or not
to take a police report and begin an investigation when a complainant re.sudmg within ifs
jurisdiction reported suspected identity theft, When a victim of identity theft initiates a law
.enforcement investigation by contacting the local law enforcement agency that has jurisdiction

- over his orher actual residence, Penal Code section 530.6, subdmsmn (a) requires the locel.law
enforcement.agency to: : :

R e take a pohce report of the matter,
. prowde the complamant wnh a copy of that report, and,
L bégin an investigation of the facts or refer the matter to the law enforcement agency

where the suspected crime was comimitted for furfhel investigation of the facts,

The Test Claim Statute Imposes a Reimbursable State-Mandated Program for Cities and
Counties for Some of the Required Activities within the Meaning of Article XIII B, Section
6 of the California Couastitution

! See Penal Code section 530.5,
2 People v. Mzrchell (App 3 Dist. 2008) 78 Cal. Rptr.3d 855, 164 Cal. App.4th 442, rewcw

@ denied.
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.~ For reasons discussed in the analysis below, staff finds that state law did not require all of the
state-mandated activities before January 1, 2000. Specifically, the requirements to take & police
report and begin an investigation of the facts mandate a new program or higher level of sérvice
and impose costs mandated by the state within the meaning of Government Code section 17514
and 17556 because these activities were discretionary prior to enactment to the test claim statute
and the test claim statute makes them mandatory. However, staff finds that referral of the matter
to the law enforcement agency where the suspected crime was committed for further
investigation of the facts is not a mandated activity and therefore is not reimbursable. Finally,
staff finds that the requirement to provide the complainant with a copy of the police report is not
a new program or higher level of service because Government Code section 6254, subdivision
(f), as added by Statutes 1981 chapter 684, already required local law enforcement agencies to
provide complainants with a copy of the report.

CON CLUSION

* Staff concludes that Penal Code section 530.6, subdivision (a) as added by Statutes 2000,
ehapte1 956, mandates a new progream ot higher level of service for local law enforcement
agencies within-the meaning of article XIII B, section § of the California Constitution, and:-.--
imposes. costs mandated by the state pursuent to Government Code seemon 17514 for the
followmg activities only: o »

= - take a police repont supporting a vmlatwn of Penal: Code section 530.5 wlneh includes -
information regarding the personal identifying information involved and any uses of
. that personal identifying information that were non-consensual and for an unlawful
putpose, including; if available, information surrounding the suspeeted 1dent1ty theft,
“places wéte thé crime(s) occurred, and how and where the suspect obtained and used

the personal 1dent1fy1ng information; and,

. begin an mvestlganon of the facts, including the gathen'ng of facts sufficiert to
determine where the er1me(s) occurréd and what pieces of personal 1dent1fymg
mformatlon were used for an unlawful purpose.

- Recommendation - : : N
- Staff recommends. the Commission adopt thxs staff' analysm and parhally Bpprove thls test clalm o
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STAFF ANALYSIS
e Claimant .
City of Newport Beach
Chronology

. 05/25/03 City of Newport Beach filed test claim with the Comnnssmn on State Mandates
- (*Comumission”) . . .

10/07/03 . Commission staff issued completeness review letter and requested comments
from state agencies

11/05/03 DOJ requested a 60-day extension for filing comments-due to schedule and
workload conflicts. '

11/10/03  DOF submitted comments on test claim
01/05/04 ~ DOJ submitted comments on the test claim
e eada BﬂCkgl’Dllﬂd . N N B LT e SR SSEFRFN I S

According to the California Ofﬁce of Privacy Protection, California law provides a nuinber of
protections for identity theft. victims and the key to obtammg those benefits is a police report.”
Spemﬁcally California Penal Code section 530. g* entitles vicfims who obtain police reports to

copies of documents relating to fraudulent transactions or accounts-created usinig their personal o

information.” They are entitled to have mfmmatlon resulting from identity theft removed
(blocked) from their credit reporting agency files. They recewe up to 12 free credit reports, one
@ per month, in the 12 months from the date of the police report. Thcy can stop debt collection
actions related to-a debt resulting from 1den11ty theft. Before resuming collectlon the collector
must make a good faith detenmnat:on that the evidence does not establish that the consumer is
not responsible for the debt.! They can bring an action or assert a defense against anyone
olmmmg a right to money or property in connection with a transaction resulting from identity
theft.” If they are a victim of criminal identity theft, which occurs when an identity thief creates a .
false cr 1m1na1 record in the victim’s name, they have adchtmnal r1ghts mclud111g

} See Know Your Rzghrs Calzfoi nia Idenmy Theft Victims' Rzghrs Cahforma Office of Prwacy
Protection.

¢ All further code references are to the California Penal Cods unless otherwise spéciﬁed.
: See also The Fair Credit Reporting Act (FCRA) § 609(e) [15U.8.C. § 1681g].

8 California Civil Code sections 1785.16, subdivision (k), 1785.16.1, 1785.16.2, and,'1785.20.3;
subdivision (b); FCRA section 605B [15 U.S.C. § 1681c-2].

7 California Civil Code section 1785.15.3, subdivision (b).
¥ California Civil Code section 1788.18.
@ ~ ° California Civil Code section 1798.93.
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o The right to an expedited proceeding in Superior Court for getting a judge’s order finding
that they are factually innocent. If such an o der is issued, the judge may also order the
deletion, seahng, or labeling of records.'®

o The right to be listed in the California Department of Justice’s Identity Theft Vlctlm

Registry. This gives victims of cnmmal 1dent1ty thefta rnechamsm for conﬁrmmg their
mnocence

Test Claim Statute

This test claim concerns increased activities of local law enforcement required by section 530.6,
subdivision (&} as added by Statutes 2000, chapter 956, when a complainant residing in the local
law enforcement agency’s jurisdiction raports identity theft to local law enforcement. The test
claim statute, section 530.6, subdivision (a) provides:

A person who has learned or reasonably suspects that his or, her personal
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initidte a law enforcement investigation by
contacting the local law enforcement agency. that hes juriediction over his or her |
actual remdeuce, which shall take a police report of the matter, provide the
complamant with a copy of that report, end begin ah investigetion of the facts or,
if the suspected crime was committed i in & different Junschctmn refer the matter to
the lawenforcement agency where the shspect ted crime was comtwd fot further
investigation of the facts. '

Claimant’s I P-osmon

The clalmant states that generally the location where a crime is committed determines where it
will be mvestlgatea and where jurisdiction and ventie for the investigation‘and enforcement may
take place 2 The claimarit asserts that the test claim statute changes this to provide for venue.and
jurisdiction where the complainant 1351des The claimant states that Newport Beach is not the
location of many ‘thefts, though residefits of Newport Beach have beeri victims of identity theft,
and that the test claim statute réqiires Newport Beach to tdke and pursue a police report for
crimes that did not occur in Newport Beach. Spemﬁcally, -claimant asserts that the test claim® -
.statute requires local law- enforcement to:. . :

R take a police report ‘ et

o determine the appropriate law enforcement agency to mvest1gate the matter further
and male a referral to-that agency; :

"o " provide a copy of the report to the complainant.'®

10 Section $30.6, subsection (b).
'l Sections 530.6 and 530.7.

12 Test Claim, page 1.

B pid |

14 Test Claim, page 2.
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. by many ¢ cities, ” 19

Department of Finance’s (DOF) Position

DOF concludes that the test claim statute “may have resulted in increased costs as a result of ‘a
higher level of service of an emstmg prog1am within the meaning of Sectlon 6 of Article XIII B
of the California Constitution,””"? -

"Department of Justice’s (DOJ) Posmon _
DOJ, on the other hand, states that sechon 530.6, subd1v1s1on (a) does not 1mpose ] hlgher level

of service. DOJ maintains that venue for 1dent1ty theft crimes would be-proper in the jurisdiction
where the victim resides even without section 530.6, subdivision (&) because identity theft is a
form of fraucl or trespass against the person who is in constructive possession of his or her
identity.'S Thus, the crime “occurs” where the victim resides in addition to wherever the thief
uses the 1dent1ty of the victim for an unlawful purpose. DOJ ’s letter cites to an old case regardmg
theft and venue which is still good law,'” to support this proposition. In,addition, DOJ argues that
even if the identity theft was committed outside of the state, venue would be pfoper where the -
crime is consummated, that is, where the victim lives, citing to Penal Code section 778. % Finally,
DOIJ pomts out that the test claim statute, as added by Stafutgs 2000, chapter 956 was sponsored

by the Los Angeles County District Attorney s Office anf-dtitesthat if the Comtfission finds

that section 530.6 i impdses a new program-or higher level of service on local agencies there
should be no subvention since the legislation was requested by local government and supported

A T - e p—

Discussion

The courts have found that article XIII B, séction 6, of the California Coiistitution recognizes the
state constitutional restrictions on the powers of local government to tax and spend. “Its

. purpase 1s to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘1l equipped’ to assume increased financial
rﬁsponslbﬂmes because of the taxing and spending limitations that afticles XIII.A and XIII B
impose. 20 A test claim statute or executive order imay imposé a reimbursable staté-mandated
program if it orders or commands a local agency or school district to engage in an act1v1ty or
task.?! In addition, the require ed activity or task must be new, constituting a “new program,” or it

must create &, “h1g11er level of service” over the prewously 1equu-ed level of service. 2

' DOF comments dated November 6, 2003,.page 1.

" ¥ DOJ comments dated January 5, 2004, page 1.

17 Péople V. Robinsén_(léBO) 107 Cal. App. 211, 222..

" DOJ comments dated January 5, 2004, page 1.

® [bid, page 2. ' : S _

20 County of San Diego v. State ofcczszor'nia (1997) 15 Cal.4th 68, 81. :
?! Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

2 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,

(San Diego Unified School Dist ); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal. Srd

830, 835 (Lucza Ma;)
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The courts have defined a “program™ subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, ora -
law that imposes unique requirements on local agencies or school districts to implement a sfate
policy, but does not apply generally to all residents and entities in the state.” To determine if the
programi is new or imposes a higher level of service, the test claim statutes and/or executive
orders must be compared with the legal requirements in effect: nnmedmtely before the
enactment.®* A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced serviceto the public. 23 Finally, the newly required activity or increased -
level of service must 1rnpose costs mandated by the state, %

The Commission is vested with exclusive authonty to adjudicate d15putes over the existence of
state-mandated programs within the meaning of article XTI B, section 6.%7 In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

_ eqmtable remedy to cure the perceived unfairness fesulting from political decisions on funding
priorities.” : :

Issue 1. Does Penal Code sechon 530 6, SUhd]VISlOﬂ (a), as added by Statutes 2000

......

The test claim statute, Section 5 30 6, subdlwsmn (a) as added by Statutes 2000, chapter 956
states: .

A person who has learned or reasonably suspects that his or her personai
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by
contacting the local law enforcement agency that has jurisdiction over his or her
actual residence, which shall take a police report of the matter, provide the
complainant with a copy of that report, and begln an investigation of the facts or,
if the suspected crime was committed in a different jurisdiction, refer the matter to
the law enforcement agency where the suspected crime was commltted for further
investigation of the facts.

3 San Diego Unified Schoo! Dist., supra, 33 Cal.4th 859 R74-875 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56, see.also Lucia Mar, supra,

** San Diego Unzﬁed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835. '

2 San Diego Unified .S‘chool Dist,, Supra, 33 Cal.4th 859, 878.

2% County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, Co:mty ofSonoma v
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma), :
Government Code sections 17514 .and 17556,

1 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
- 17551 and 17552,

8 County of Sonoma, supra, 84 Cal. App Ath 1265, 1280, cmng City of San Jose v. State of
Calzfor niq (1996) 45 Cal.App.4th 1802, 1817 -
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When a victim of identity theft initiates a law enforcement investigation by contacting the local
law enforcement agency that has jurisdiction over his or her actual residence, the plain language
of section 530.6, subdivision (&) requires the local law enforcement agency to:

1. take & police report of the matter,
2. provide the complainant with a copy of that report, and,

3. begin an investi gatlon of the facts or refel the matter to the law enforcement agency
where the suspectcd crime was committed for further investipation of the facts.

The California Supreme Cowrt has noted: “When interpreting a statute our primary task 1s to
determine the Legislature’s intent. [Citation.] In doing se we turn 1* to the statutory language,
since the words the Legislature chose are the best indicators of its intent.’ % Further, our Supreme
Court has noted: “If the language is clear and unambiguous there is no need for construction, nor
is it necessary to resort to indicia of the interit-of the Legislature. . .** ‘Because there has been
some confusion regarding the meaning of thesé wards, & statutory construction analysis is '
necessary.

" The legislative’ hlstow of sectlon 530 6 indicates that the main purpose of the testclaimh statute is -
to help victims of identity theft to clear.their names. 'Penal Code section 851.8 (A.B. 2861, Stats.
1980; chapter 1172) provides a procedure whereby a person who hes been arrested or detamad

and is. factually innocent may request a law enforcement agency or a court to seal or destroy the
 arrestrécord. However, this provision does not apply where the idenfity fheft viéfim was'tiot
arrested or detained. Penal Code section 530.6 was intended to assist those victims who have not
yet been arrested or detamed *! The California Supreme Court has stated that thé hteral Iheaning
of a statute must be read in accord with its purpose. 32 Thus the Leglslature § intent t6 assist tHese
victims will guide the. followmg sta’mtory constructwn analysis,

“Take a Pohce Report of the Matter“

A pohce report prepaled in accmdance with the test claim statuté includés information regarding
the personal 1dcnt1fy1ng mfmmatmn involved and any uses of that personal 1dent1fy1ng

~_ information that wére non- consensual and for an unlawful ptu'pose including, if available,

~ information surroundmg the suspected identity theft, places were the crimie(s) occuiréd, and how
aid where the suspect obtained and uséd the personal identifying informatioir as spemﬁed by
sections 530.5 and 530:55. What it means to “take a police report-of the maiter” is undefifiéd in~ -
Califorriia law. Morgover, “police report” is not defined in any of the well known dictionaries.
However, “police” means: “1. [t)he goverimental department charged with the, preservatlon of
public ordeu the promotion of public safety, and the prevention and detection of crime. 2. The
ofﬁcets or membms of this department.* “Report” means: “a formal oral or writteén Presentation

¥ Freedom Newspape;s Incv. Or ange County Employees Rez‘zremem Systemn (1 993) 6 Cal 4™
8§21, 826.

% Delaney v. Superior Court (1990) 50 Cal.3d 785, 798.

! Qee Sen. Com. on Pubic Safety, Analysis of Assem. Bill No. (AB) 1897, as Amended
June 20, 2000.

2 Lakin'v. Watkins Associated Industries (1993) 6 Cal.4" 644, 658-659.
3 Black’s Law Dictionary, 7" Edition, page 1178.
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of facts.”** The language of a related statute provides a victim of identity theft who provides a
consumer credit teporting agency with a copy of a “police report prepared pursuant to Section
330.6. . .regarding the public offenses described in section 530.5” with up to twere copies of his
or her file (no more than one per month), following the date of the police report.” This language,
when considered in conjuno’oon with the Legislature’s intent in passing the test claim statute to
assist identify theft victim's in clearing their names supports the propositioti that a police report -

. prepared pursuant to sectlon 5 30.6 must melude information that. estabhshes the elements of
section 530.5.

The elements of the crime of identity theft are: 1) Wil,lful-ly obtaining §Je1sona1 identifying
_information, and 2) use of that information for any unlawful purpase.®® Section 530.5 provides
that a person that “willfully obtains personal identifying information as.defingd in subdivision
(b) of Section 530.55, of another person, and uses that information for any unlawful purpose,
including to obtain, or attempt to obtain, credit, goods, services, or medical information in the
riame of the other person without the consent of that.person” is guilty of identity theft, The use
of the identifying information for an unlawful purpose completes the crime and each separate use
congstitutes a new crime. *7 iPersonal i identif yula J.l.l_fOI'luE.uOu." is defined as the name, address,
mother's malden name, place of ernploymen’r, dafe of b1rt11, umque Biometric data mcludmg
fingerprint, facial scan 1dent1ﬁers voiceprint, retina ¢ OF iris image, or other umque physical
1epresentatton umque electrome data moludlng II'JfDI'lTlBIan 1dent1_ﬁcat10n number asswned to

e

telephone health msu.rance creth card taxpayer 1dent1ﬁcatlon séhool 1den’aﬁoat1on state or
federal drlveris hcense stdfe or federal 1dent1ﬁcatton folbiss) ”“ber soéial. securlty, employee '
identification number, professmnal or occupatlonal demand deposft account, savings accouut,
checking account, PIN or password, alien reg1straf10n govemment pasgport; ot aiy form of
identification that is equivalent to those listed above.’® Thus a “police:feport’” under-the test-
claim statute must mclude mformatlon regardmg the personal 1dent1fymg mformatlon mvolved

......

~ and how and where the suspeet ob{amed and used the pelsonal 1dent1fymg 1nfo1me.t10n m
- accordance with seetlons 530.5 a.nd 530.55. ' . .

In addition to the protections afforded by Cahforme law eecnrd.mg; o the Federal TI ade
Commission (FTC); in order for a police seport to be considered-an Identity Theft-Report, and -
therefore entitle an identity theft victim to a numbet of federal law protections, the police report.
must contam details about the aocounts and inaccurate information, that resulted from the identity

3 Ihid, page 1303.
3 California Civil Code section 1785.15.3 (Stats 2002, ¢, 860) ‘emphasis added.
3 Section 530.5.

%" People v. Mitchell (App. 3 Dist. 2003) 78 Cal. Rptr 3d 855, 164 Cal. A.pp 4th 442, review
denied.

3_3 Penal Code seetion 530.55.'
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theft.* A person who suspects he or she is the victim of identity theft can file an Identity Theft
Complaint on line with the FTC at https://www.ficcomplaintassistant.gov. The FTC advises
victims to bring a printed copy of the ID Theft Complaint with them to the police station in order
to better assist the police in creating a detailed police report so that victims can access the
important federal protections available to them if they have an Identity Theft Report. The FTC
has also prepar ed a Letter to Law Enforcement Officers encouraging locat law enforcement to
attach or incorporate the ID Theft Complaint into the police report, sign the “Law Enforcement -
Repart Information” section of the FTC's ID Theft Complaint, and provide the identity theft -
complainant with a copy of the Identity Theft Report (the police report with the victim’s ID
Theft Complaint attached or incorpor ated) to permit the victim to dispute the fraudulent accounts
and debts created by the identity thief. * Though the FTC suggestions are not binding upon local
law enforcement agencies, the requirements for an Identity Theft Report are consistent with-the
required contents of a police report and the legislative intent “to help victims of identity theft to
clear their names.”

“Provide the Complainant with a Copy of That Report”

“Provide the complainant witha copy of that-report” means that local law enforcement must
make readily available to the complainant an actual copy of the police report taken. The word
“provide” is not defined in California law or in Black’s Law Dictionary. However, one definition
of “provide” is “[t]o make (something) readily available.”*' According to Black’s Law

" Dictionary a “copy” means:-“an imitation or reproduction-of an original."‘“-f‘-That report,” clearly
refers to the “police report” immediately preceding “provide the complainant with a copy of that
report” in the same sentence. '

3

‘Begin an Investigation of the Facts ar Refer the Matter to the Law Enforcement Agency Where
the Suspected Crime was Committed for Further Investication of the Facts.”

When a local law enforcement agency has taken a police report on the matter, the plain language
of the test claim statute also requires it to “begin an investigation of the facts.” The word “begin”
means; “to originate; to come into existence; to start; to institute, to initiate; to commence.”
While the word “investigation” means: “the process of inquiring inte or tracking down through
mqunj! "% The word “investi gate” means: “[t]o follow up step by step by patient inquiry or
observation. To frace or track; to search into; to examine and inquire into with care and
accuracy; | to find out by careful inquisition; examination; the. talking of evidence; a legal
inquiry.” Therefore, in the context of section 530.6, to “begin an investigation” means to
commence an inquiry into suspected identity theft. However, “begin” certainly does not require
a “complete” investigation such as would be required to criminally prosecute a suspect.

% FTC Letter to Law Enforcement Officers, page |

0 bid, - |

' Roget’s 11, The New Thesaurus, Expanded Edition, péga 778.
" Black’s Law Dictionary, Seventh Edition, page 337.

3 Black’s Law chtlonaly, Sixth Edition, page 155.

* Black’s Law chnona.ty, supra, page 825.
? Ibid.
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The test claim statute continues in pertinent part: “...or, if the suspected crime was committed in
a different jurisdiction, refer the matter to the law enforcement agency where the suspected crime
was committed for further investigation of the facts.” This language is confusing because it could
be read as requiring local law enforcement to either begm an investigation or refer the matter
except that the sentencé ends with “for further investigation of the facts” (emphasis added). The

adverb “further” rheans “1. Going beyond what currently exists: without further ado. 2. Being an,

addition.”*® Thus, “further investigation” nccessarlly requires the law enforcement agency that
takes the police report to first begin an irivestigation before referring it out to another agency so -
that that the other.agency may go beyond or add to the investigation that was begun by the
referring agency. Still, some local agencies found this language confusing saying that it was
unclear whether it permitted a local law enforcement agency to simply refer a matter to a
jurisdiction where the suspected crime occurred without investigation.'” Three years after
enactment of the test claim statute, section 530.6 was amended by Statutes of 2003, chapter 533
which is not pled in this test claim, for the purpose of clarifying that the local law enforcement
-agency with jurisdiction over the wctun s residence or place of busmcss must take the police
) _rsport and begm. an mvestxganon ®to say: :

A person who has learned or reasonabiy suspccts that his or her pclsonal
identifying information has been unlawfully used by another, as described in
subdivision (a) of Section 530.5, may initiate a law enforcement 111vest1gat10n by

© contacting the local law enforcement agency that has le‘lSdlCthl‘l over his or her
actual residence or place of business, which shall take a police report of the
matter, provide the complainant with a copy of that report, and begin an
investigation of the facts, ge+ If the suspected crime was committed in a

- different jurisdiction, the local law enforceitient- agency may. tefer the matter to
the law enforcement agéncy wheére the suspected crime was comrhitted for further
investigation of the facts.

(Unde1hmng and strikethrough of amendments- and deletmns added)
The California Supreme Court stated

“'"Where changes have been intr buced 1o & statute by amendment itmustbe . -7

. assumned the changes have a purposg'.... ” (Zimes Mirror Co. v. Superior Court.
(1991) 52 Cal.3d-1325, 1337 [283 Cal. Rptr 893, 813 P.2d 240).) That purpese is -
not necessarily to change the law. “While an interition to change the law is usually
inferred from a material change in the language of the statute [citations], a
consideration of the surrounding eifcumstaiices may indicate, on the other hand, |

~ that the amendment was merely-the result of a legiglative attemnpt to clarify the
true meaning of the statute.” (Martin v. California Mut. B. & L. Assn. (1941) 18
Cal.2d 478, 484 [116 P. 2d 71] )49

% Roget’s I1 , The New Thesaurus, Expanded Edmon page 435,

47 Assembly Committee on Judiciary analysis of Sen. Bill (8B} 602, as amended
June 26, 2003, page 7. | ' '

"8 Ibid.

¥ Williams v. Garcetti (1993) 5 Cal._4th 561.
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In this instance, there is a statement of legislative intent to clarify the test claim statute.

e Thus, referral of the matter to another jurisdiction for further investigation of the facts is
only permitted after the investigation has-begun and at that point would be at the
discretion of the 1eferung law enforcement agency.” The clarifying language did not
change the original requirement for the iaw enforcement agency where the alleged victim
resides to begin an investigation of the matter because, as discussed gbove, the language

“further investigation of the facts™ necessarily implies that a preliminary investigation of
the facts was conducted by the law enforcement agency that took the police report,
Because this permissive authorify to refer the matter to another jurisdiction does not-
require any action on behalf of local law enforcement, it does not impose a new state-
mendated activity.

Thus, based on the fmegomg analysis, staff finds that when a vwhm of identity theft initiates a
law enforcement investigation by contacting the local law enforcement agency that has
jurisdiction over his or Her actual residence, section 530.6, subdivision (a), as added by Statutes
- 2000, chapter 956 requir es local 1aw cn_forcemant agencies to undcrtal{e the followmg s’cate-
wo..... . mandated activities: U o e :

. take a police wpm't supportmg ] v101at10n of Penal Code section 530. 5 which includes
" information regarding the personal identifying information involved and any uses of

: that pcrsonal 1dent1fymg information that were non-consensual and for an unlawful
" purpose, mcludmg, Favailable, information surrou.ndlng the suspected identity theft,
places were the crime(s) occurred, and How and wheae the suspect obtamed and used

‘ the personal idertifying mfonnatlon
@ .. provide the complainant with an actual copy of that 1eport and,
Com begin an investigation of the facts, 111cludmg the gathering of facts sufficient to

determine where the crime(s) occurred and what pieces of personal identifying .
information were used for an unlawful purpose.

Issue 2.- Do the state—mandated activities impose a new p1 ogram or higher ]eve! of service
‘on. local agencies?

- For sectlon 530.6, subdivision (a) to.be subject to artlole XIH B section 6-of the California
Coiistitutian, the statute musfconstitute a new “program” or “Iughar level of service:” The
California Supreme Court, in the case of County of Los dngeles v, State of California,* defined
the word “program” within the meaning of article XIII B, section 6 as a program that carries out
the governmerital function of providing a service to the pubhc or laws which, to implement a

. state policy, impose’ umque requirements on local governmeénts and do not apply generally to all
residents and entities in the state. Only orie of these findings is necesseuy to tngger the
applicability of article X1 B, section 6.% To determine ifa requlred activity is new or imposes

- * Assembly Committee on Judiciary analysis of SB 602, supra, page 7.
51
Ibid.

_ 2 County ofLos Angeles v. State ofCalzfomza (1987) 43 Cal. 3d 46 56. :
@ |53 Carmel Valley Fire Protection District v, State ofC'aIzﬁ)rma (1987) 190 Cal App Bd 521 537.
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a higher level of service, a comparison must be undertaken between the test claim statute and the
legal requirements in effect immediately prior to the enactment of the test claim statute,- - @

For the reasons stated below, staff finds that state law did not require all of the state-mandated
activities before January 1, 2000, The requirements to take a police report and begin an
investigation of the fdcts represent a new program or higher level of service within the meaning
of Government Code section 17514 and 17556, However, staff finds that the requirement to
prowdc the complainant with a copy of the police report is not a new program or higher level of --
service because Government Code section 6254, subdivision (f), as added by Statutes 1981

chapter 684, requires local law enforcement agencies to provide complamants with a copy of the
report. :

Duty of Local Law Enforcement to Take a Police Report and Begin an Investigatio

DOJ eTgues that section 530.6, subdivision (2) does not nnpose a new program or higher level of
service.”* DOJ maintains that venue for identity theft crimes would be proper in the jurisdiction
where the victim resides even without section 530.6, subdivision (a) because identity theft i isa
form of fraud or trespass agamst the person who is in constructive possession of his or her -
1dentlry Based on DQJ’s reasoning, the crime “occurs” where the victini resides in “addition to
wherever the thief uses the identity of the victim for an uniawful purpose.

Prior to the enactment of the test clatm statute, local law enfmcemcnt agencles in the jurisdiction

where the complainant resided could take police reports from ‘residents regardmg dileged crimes

of identity theft, even if the suspect resided in another _]Lll‘lSdlCT.lOll and comuiitted each offense of

using the personal identifying information for unlawful purposes ina _]unsdlctlon other than that

in which the complainant resided. The following provisions of the Penal Code support this @ :
conclusion. :

Section 830.1 provides that the authonty peace officers “extends to any place in the state, as
follows:

(1) As to any public offense committed or which there is probable cause to believe has been
committed within the pollhcal subd1v151on that employs the peace ofﬁceu or in which the
- ‘peace officer serves. . ..” :

E A “public offense” is nét spcclﬁcally defined in Cahforma law but according to Black’s Law S
Dictionary, a “pubhc otfense” is “an act or omission forbidden by law,”* Thus, it would-include T
all of the théft crimes, mcludmg identity theft. :

Section 789, estabhshes the jurisdiction of a criminal action for * ‘stealing or embezzling ... in
any;competent court into or through the Junsdlctlonal territory of which such stolen or
embezzled property has been brought. * Penal Code section 789 was originally enacted in 1872
and has had three amendments that are of littlé significance to this test clan'n 28

s Assembly Committee on Judiciary analysisof SB 602, supra, page 7.
55 Blacks Law Dictionary, Seventh Edition, page 1110.

3¢ The essence of this provision has remained unchanged since 1872: the crime of “stealing”
which is synonym for “theft” or “larceny” could be prosecuted where the property was ongmally
taken or anywhere it was hanspcrted toor through Moreover, Penal Code section 789, as

144




Theft in its various forms (burglary, carjacking, robbery, theft, or embezzlement), receipt or
concealment, sale, withholding, or aiding in concealing, selling, or withholding any property
from the owner, knowing the property to be so stolen'or obtained of stolen property are all
crimes.”’ From 1993 to the present, section 786, subdivision (a) has provided that when & person
takes property in one jurisdiction by burglary, carjacking, robbery, theft, or embezzlement and
brings the property into another jurisdiction, or & person receives the property in another
Junsdlchon the district attorney can prosecute in any of the jurisdictions. This makes sense
because crimes were committed in all of the jurisdictions specified in'séction 786, subdivision
(a). Similarly, a peace officer’s authority extends to any public offensé for which there is
probable cause to believe has been committed within the political subdivision that employs the
police officer. Therefére, local law enforcement in the City of Newport Beach had authority to
talce a police report frorn a resident of its Junsdmtmn iri a‘case-of suspected identity theft under -
one or more of the theft related Penal Code provisions dlscussed above p1101 to the test claim
statute, :

* Prior to the enactment of the test claim statute, sections 830.1 and 789 authorized the peace

. .offcers who had jurisdiction-ovei -the victim’s residence to exercise Junsdwhen n 1dennty theft..
cases. Therefore; the test claim statute simply clarifigs and restates what was existing law with
regard to the discretion of the law enforcement agency with jurisdiction over the victim’s ,
residence to exercise jurisdiction inthe case of suspected identity theft. Thus, Newport Beach's
abihty to take policé reports of identity thefi claims brouglit by residents-of its jurisdiction is not
new. However, there was no specific state mandate to take 2 police report or begin an
investigation of the facts in the case of sugpected. identity theft prior {0 the test claim statute; as
added by Statutes 2000, chapter 936. %8 Because the test clalm statute specifically mandates the
taking of a police report and beginning of an mvestlgatlen, DOTs conclusion that it does not’
impose a new program or.higher level of service is incorrect.

Moreover, Government Code section 17565 povides that “[i]f a local agency or a school district,
at its option, has béen incurring costs which are subsequently mandated by the state, the state

- shall reifburse the local agency or school district for those costs incurred after the operative date
of the niandate.” Thus, though the Appropriations Committee analyms notes that many
jurisdictions did prepéie police reports and conduct mvesﬁga’uons 1ega1 dmg reports of 1dent1ty ‘

theft from residents within their jurisdictions prior to'the test claim statute, as added by Statutes. e

2000, chapter 956, this point is irrelevant to the i issue of whetlier the test claim'i 1mpose's 2
reimbursable state-mandated program or higher level of service. There was no California or -
federal law specifically réquiring polite to take a report or begifi-an investigation in the case of

- suspected identify.tlieﬁ pr‘ier t_o the edac’tmeﬁt of _the test claiim statut_e. This means that prior to -

enacted in 1872 stmply enacted what was aheady well established common law. (See People 2
Staples (1851) 91 Cal, 23 at 27.) :

*7 See generally Penal Code sections 211, 215, 484, 487, 488, 496, 503-515,

* Note that there are specific provisions in state law mandating police reports for domestic

violence and child abuse 1nclde11ts (See e.g. Pen. Code, §§ 13730, 11164, 11165.9, and
11165.14.)

% Agsembly Committee on Appropnatlons Ana.lyszs of AB 1897 (Davis) as amended
- May 16, 2000.
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the test claim statute, local agencies were free to decline to take a police report or to decline to
begin an investigation in a case of suspected 1dent1ty theft. The test claim statute removed that
discretion.

The taking of a police report on an allegation of identity theft and beginhing an investigation
carry out the governmental function of pr ovzdmg setvice t0 thé public and the mandatory -
activities imposed by section 530.6 impose unique requiremients on'local governments that do

not apply generally to all residents and entities of the state. To the cxtent local agencies provide

police protection; they are serving a pecuharly governmental function.®® The purpose of the test
claim statute is “to provide expedited remedies for a victim of identity theft to clear his or her
name.”' A police report provides important factual information which guides the court’s
decision on whether to declare the alleged victim factually innocent and therefore entitled to
California’s identity theft p1otect10ns The takmg of the réport and beginning of an investigation
supports effective police protection in the area of identity theft.

Duty to Prowde a.Copv of the Police Report to the Comnlamant

Providing comnlam&nts with a-cony. of the police report and other activities related to grov‘clu'm
‘police feports to cofiplainants were alréady 1equ1rad under the Cilifornia Public Records Act,”
and therefore do not constitute a new program or higher level of service. Since 1981,
Government Code section 6254, subdivision (f), of the California Public Records Act has
required 1ocal law enforGement agencies to-disclose. and provide records of incidents reported to

and responded by law enforcemiént agencies 1o the victims of an incident,* Govermnent Code ™™

section: 6254 subdivision (f), states-in relevent part-the following:

[S]tate and Jocal, law enforcement agencies shall disclose the names ‘and addresses '
of the persons involved in, or witnesses other fhan conﬂdentlal informants to, the
incident, the description of any property involved, the date, timie, and location of
the incident, all diagrams, statements of the parties involved in the incident; the
staternents of all witnesses, other than conﬁdentlal informants, to the victims of an
incident .

Except to the extent that d1sclosure ofa partlcula.t item of mfmmatlon would endanger the safety
_of a person involved | In an investi gatlon or would endanger the successful completion of the

" investigation 6r a related investigation, law enforcement agenmes are reqmred to dlqclose and
provide to the v1cf1m the followihg mformanon ) -

The time, substance, and location of all complaints or requests for assmtance _
received by the agency; the time and nature of the response; the time, date, and
locatmn of the occunence the time and date of the report; the name and age of

 See Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521,
537.

61 Assembly Committee on Appropriations Analysis of AB 1897 supra,

52 Government Code section 6254 was added by Statutes 1981, chapter 684, Section 6254 was |

derived from former section 6254, which was ongmally added in 1968 (Stats, 1968 ch. 1473)




the victim; the factual circumstances smmundmg the crime or mcldent and a
e general description of any injuries, property, or weapons involved.®

Although the general public is denied access to-the mfmmatmn listed above, the victim of
identity theft is entitled to the information described above.* Furthermore, the information
required to be disclosed to victims under Govermment Code section 6254, subdivision (f),
satisfies the purpose of the test claim statute, As indicated in the legislative history, the purpose
of the test claim statute is to assist victims of identity theft in clearing their names. As discussed
above, a police report is required to quallfy the victim for numérots protections under California
and federal law. Also credit card compames and financial institutions may ask victims to show a
copy of a police report to verify the crime.® Staff finds that thie disclosure of information
describing the factual circumstances smroundmg ‘the 11101dent pursuant to Government Code
section 6254, subdivision (f), is evidence that can support a victim’s reqiiest for a judicial
determination of factual inhocence pursuant to section 530.6, subdivision (b) where the identity
thief has committed crimes with which the identity theft victim has been charged.

Finally, staff acknowledges that the requirements under the test claim statute and the .
“requireréntsundér4heiPiiblic Records Act.are different in two-respects. Eirst;. unlike the Public . .
Records Act, the test claim statute requires local law enforcement to “provide the complainant
with a copy” of the police report, but does not require the complamant to request the copy
However, Government Code section 6253, subdjvision (b), requires the local agency to “upon
TTEnEst ) make the records “promptly avallable As-discussed above, one meaning of “provide”
in common usage is “[tJo make (something) readily available.” Thus, the requirement of the
test claim to “provide a copy of that report” to the victim is essentially the same activity as
@ required-by the Public Recards Act of makirig the copy “promptly available”. Second, the test
claim statute does not specifically mandate when law enforcement agencies are required to
providethe complamant with a copy of the police report while Government Code section 6253,
subdmsmn (b), requires the-fecords to be made “promptly available” and generally defines -
“promptly avaﬂable as withini-no more than 10 days. However, thesé differénces are'minor and
the activities of prowdmg, refrieving, and copying information related to a case of suspected
identity theft are not new. Thus, the. act1v1ty provide complamant w1th a copy of that report”
.does not constitute a new proglam or higher level of ; service.

i

e m _'_Addmonally, wkule the test claun statute 15 sﬂent on fcc auﬂlonty for prmndmg a copy of the
report, Government Code § Seotlon 6253, subd1v151on (b) authorizes Jocal agencws to impose a fee
to cover the direct costs of duplication or & statutory fee if available. Most jurisdictions,
including Newport Beach, currently charge a fee for the direct costs of providing a copy of a.
police report- The Los Angeles Police Department currently charges $23 per repoit while

-Newport-Beach Police Department charges only $4. There are some cities that choose not to

.63 Government Code section 6254, sub&ivision (H(2).

 Vallejos . C‘ahforma Hzghway Patrol (1979) 89 Cal. App. 34 781 786.

% California Attorney General, Identlty Theft: Tips for Victims,
http://caag state.ca.us/idtheft/tips.htm (accessed 1/29/09).

@ 68 Roget’s II, The New Thesaurus, Expanded Edition, page 778.
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charge crime victims for copies of police reports, but providing free copies to victims is a policy
decision which is at the discretion of the local agency and not mandated by the state. @

Therefore, based on the above discussion staff finds that only the following activities mandated
by section 530.6, subdivision (a} as added by Statutes 2000, chapter 956 constitute a new
" program or higher level of service:

take a police report supporting a violation of Penal Code section 530.5 which mcludes
information regarding the personal 1denf1fymg information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theﬁ,

places were the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information, and,

begin an investigation of the facts, in¢luding the gathering of facts sufficient to ‘
determinie where the crime(s) occuried and what pieces of personal identifying
information were used for an unlawful purpose.

- Tssue3: . Arethere costs mandaied by the staie,within the meaning of article XIii B, '
section 6 and Government Code section 175147

Government Code sectmn 17514 deﬂnes ‘costs mandated by the state™ as any increased cost a

local agency is reql.ured to incur as a result of a statute that mandates a new program or higher

level of service. The claimant estimates that for the tasks of taking a police report, prowdmg a

copy of the police réport to the victim, aecertemmg the appropmate jurisdiction and referring the

matter for further mnvestigation is i exdess of $15,000 per year. 57 Claimant also asserts that rione

of the exceptlons to finding a 1e1mbu:sable state-mandated program under Government Code ' g
section 17556 apply here. (Test Cleim, page 4.) '

DOJ argued that even in the event that.the Commission finds that there is a state-mandated
program or higher level-of service that it should deny the claim because the exceptlon under
Government Code section 17556, subdivision (&) should apply in this case ® Govenment Code
section 17556 subdivision (a) prohibits the Commission from finding costs mandated by the state
if the test claim is submitted by a local entity that requested the test.claim legislation. :
Government Code section 17556 subdivision (a) reqmres a speCLﬁc request for the test claim -
... legislation in the. form, ofa resel"uaon of the goveriinig body of the ery, courity or school distri ct
claimant or a letter from the delegated representative’ of the governing body However,
Government Code sectlon 17556 subdivision (a) does not apply in this case because theie is no
evidence of a specific’ request for this 1eg151at10n by the claimant, Staff pulled the authior’s bill
file and found no evidence of anythmg from Newpott Beach’s governifig body requesting the -
legislation. Moreover, a search of the City of Newport Beath’s Resolutions for the years 1999
“and 2000 shows no evidence of a specific request for this legxslatlon Though many local
governments supported Assembly Bill 18597, support of a bill does not constitute a request for
legislation under Government Code section 17556, subdivision (a).

Government Code section 17556 subdivision (g) provides an exemption from fmdmg costs
meandated by the state for statutes that cr eaté a new crime or infraction, eliininate a crime or

67. Test Claim Page 3.
68 DOJ Comment Letter, page 2.
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infraction, or change the penalty for & crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction. Thus, though the test claim statute
relates to investigations of suspected crimes, Government Code section 17556 subdivision (g)

“does not apply because the test claim statute, as added by Statutes 2000, chapter 956 does not.
create or eliminate a crime or infraction or change the penalty for a crime or infraction.

Therefore, staff finds costs mandated by the state as defined by Government Code _secﬁon 17514,
and that no excéptions to reimbursement in Government Code section 17556 apply for local law
enforcement agencies to:

v take a police report supporting a violation of Penal Code section 530.5 which includes

' information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
purpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and where the suspect obtained and used
the pewona] 1dent1fy1ng 111f0rmat10n, and,

detertnine where the erime(s) boéurred and what pieces of personal 1den’nfy1ng R
information were used for an unlawful purpose.

.',.. - CONCLUSION

+ chapter 956, mandates a new program or hi ghm level of. servme for Iocal law enfmccment
agencies-within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514 for the
following activities only:

.m take a police report supporting a violation of Penal Code section 530.5 w}uch includes
information regarding the personal identifying information involved and any uses of
that personal identifying information that were non-consensual and for an unlawful
pwpose, including, if available, information surrounding the suspected identity theft,
places were the crime(s) occurred, and how and whene thc suspect obtauled and used

. the pe1sonal identifying information; and,

w7 beginan nwestlgatmn of the facts, mcludmg the gaﬂlenng of facts sufficient to
determine where the crime(s) ocourred and what pieces of personal identifying
information were used for an unlawful purpose

‘Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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g Last Updated:

List Print Date:
Clalm Number:
lssue;

naima;
L

Mailing Information: Draft Staff Analysis

9/30/2003

7/19/2008 - '
01/08/2009 Mailing List
03-TC-08

Identity Theft

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continucusly updated as raquests are receivad to include or remove any party or person

on the maiiing list,

A current mailing list is provided with commission correspondence, and a capy of the current matling

list is available upon requast at any time, Except as provided otherwise by commission ruls, when a party or interestad
party fllzs any written material with the commission concerning a claim, it shall simulianeously serve a capy of the writizn
matarial on the parties and interested parties to the claim idantifisd on the mailing list provided by the commisslon. (Cal.

Code Regs, it 2, § 1181.2))

Mr. Jim Spano
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- Claimant Representative
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Fax:  (918) 485-0111

Mr. Glen Everroad

City of Newport Beach

3300 Newport Blvd.

P.O. Box 17868

Newport Beach, CA §2839-1768

Claimant
Tel: (949) 844-3127

Fax:  (049) 644-3330

_ Mr. David W'ellhouse

David Wellhouse & Associatas, Inc.

9175 Kisfar Blvd, Suite 121
Sacramanto, CA 95828

IEI-"__;(9.1.6)HBB8_9244

Fax:  (978) 368-5723

Ms. Annette Chinn.
Cost Recovery Systams, Inc.

705-2 East Bidweli Street, #294
Folsom, CA 85330

Tek (818) 939-7901

Fax:  {818) 235-7801

Mr. Leonard Kaye
County of Los Angzles
Auditor-Controller's Office

500 W. Templs Street, Room 603
Los Angeles, CA 90012
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Exhibit F

PA | | - RECEIVED

MAR 0 4 2009

COMMISSION ON
ATATE MANDATE *

RESPONSE TO DRAFT STAFF ANALYSIS

On Original Test Claim
Chapter 956, Statutes of 2000
~ Penal Code section 530.6

Claim no. OB-TC-OS
i(-f.ér;r:'ty. 7. heft ‘
City of Newport Beach, Claimant

' Test claimant City of Newport Beach submits the following in response to the
Draft Staff Analysis issued by Commission staff on February 10, 2009, The City
supports the Draft Staff Analysis.

The City, however, reserves the right to revisit during the Parameters and Guidelines
phase the issue of including the activity of referring the matter to the law enforcement
agency where the suspected crime was committed for further investigation. Although the
Staff has found that this activity was not mandated, it may still be considered as
reasonably necessary to carry out the mandate.
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CERTIFICATION

I declare under penalty of perjury under the laws of the State of California that the
.stafements made n this document are true and correct, except as to those matters stated
upon information and belief and as to those matters, I believe them fte be true,

o

Ekeouted ﬂn’s Znd day of Mai'ch,.2009, at Newpo:rt. Beach, California, by:

N

\Glen Everroad,
Revenue Manager

City of Newport Beach
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Proof of Service
Page 2
March 3, 2008

Ms. Jolane Tollenaar Ms, Juiiana F. Gmur

MGT of America ' MAXIMUS
455 Capitol Mall, Sulte 6800 - 2380 Houston Avenue,
Sacramento, CA 95814 ’ Clovis, CA 33611

| declare under penalty of perjury under the laws of the State of Califorria that the foregoing is
frue and correct, and that this declaration was executed on B/p5 /7 yi at Sacramento,
California. |

l’%/‘ 5 7 7Mf&&% ﬂzp

_Kelly Montelorfgo -
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March 3, 2009

RECEIVED

Ms, P'aulé Hilg‘ashl L S ' :

Executlve Director ) MAR-“ 4 2009
Commission on State Mandates COMMISSION ON
980 Ninth Straet, Suite 300 : QTATE MANDATE?

Sacramento, CA 95814
Dear Ms, Higashi:

As requested in your letter of February 10, 2009, the Department of Finance has raviewed the
draft staff analyms far C1a1m No 03-TC- OB "Iden’uty Theft."

As the result of our review, Flnance concurs with the Commisslon on Stats

Mandate's (Commlssmn) staff analysis to partially approve the test claim for the following
activities;

« Take a police report supporting a violation of Penal Code Section 530.5, which includes
"information regarding the personal identifying Informatlon involved and any uses of that
personal identifying information that were non-consensual and for an unlawful purpose.
@ This would include, if available, information surrounding the suspected identity theft,
places where the crime(s) occurred, and how and where the suspect obtained and used
the personal identifying information,

« Begin an investigation of the facts, including the gatharing of facts sufficient to determine

where the crima(s) occurrad and what pieces of persenal |dent|fy|ng information were
used far an unlawful purpose.

. As required by the Commission's regu1atidns, a "Proof of Service" has been anclosed indicating
that the parties included on the mailing list which accompanied your February 10, 2009 letter

have been provided with copies of this letter via either United States Mail or, in the case of other
state agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Carla Castafieda Principal
Program Budget Analyst at (916) 445-3274,

Sincerely,
BNV
Diana L. Ducay
Program Budget Manager

Enclosure
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Attachment A

DECLARATION OF CARLA CASTANEDA
DEPARTMENT OF FINANCE
CLAIM NO. 03-TC-08  ~

1'._ - -l am currently employed by the State of Callfornla Department of Finance (Finance), am
famillar with the dutles of Financa, and am authorized to make this declaration on behalf

of Finance,

! certlfy under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as informatlon or belief and, as to
those matters, | believe them to be true,

s A 20TP . (Lt [ Rerme .

af Sacramento, CA
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PROOF OF SERVICE
@ Test Claim Name:  Identity Theft
Test Claim Number: CSM-03-TC-08

|, the undersigned, declare as follows:

I am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitled cause; my busmess address is 815 L Street, Fioor,
Sacramento, CA 95814,

on__ 3/¢ 5/5j . | servad the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof; (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the Unitéd States Mail at Sacramento, California; and (2) to state.
agencies in the normal pickup location at 915 L Street, Floor, for Interagency Mail Service,

addrassed as follows:

A-16

Ms. Paula Higashi, Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
Facsimile No. 445-0278

Mr. Allan Burdick’
3130 Kilgore Road
Rancho Cordova, CA 95670

Mr. David Wellhouse

David Wellhouse & Associates, inc.
~ 9175 Kiefer Blvd, Suite 121
Sacramento CA 95826

Mr. Leonard Kaye

County of Los Angeles

Auditor — Controller's Office

500 W. Temple Street, Room 603
- Los Angeles, CA 90012

B-08

Ms. Ginny Brummels -

" State Controller's Office

Division of Accounting and Reporting
3301 C Street, Suite 500
Sacramento, CA 95818

B-08

Mr. Jim Spano |

State Controller's Offics
Division of Audits

300 Capitol Mal!, Suite 518
Sacramento, CA 95814

Mr. Glen Everroad

City of Newport Beach

3300 Newport Boulevard

P.C. Box 1768

Newport Beach, CA 92658-1788

Ms. Annette Chin

Cost Recovery Systems, Inc.

705-2 East Bidwell Strest, #294
- Folsom, CA 85830

A-18

Ms, Carla Castaneda

Depariment of Finance

915 L Street, 12" Floor
- Sacramento, CA 95814

A-15

Ms. Susan Geanacou
Department of Finance
815 L Street, Suite 1280
Sacramento, CA 85814 .
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‘Proof of Service
Page 2
March 3, 2008

Ms. Jolensa Tollenaar Ms, Juliana F. Gmur
MGT of Arerica ‘ MAXIMUS .

455 Capitol Mall,. Sulte 800 . . 2380 Houston Avenue,
Sacramento, CA 85814 : : Clovis, CA 93811

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on__ Bip s /0 at Sacramento,

California.
v/L/ Py ??MM‘W g0

Kelly Montelorfgo
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Westlaw.
828 F.Supp. 745

828 F.Supp. 745, 21 Media L. Rep. 2065
(Cite as: 828 F.Supp. 745)

~ : :
United States District Court, N.D. California.
Yolanda BAUGH and Donyelle Baugh, Plaintiffs,
V.
CBS, INC., Group W Television, KPIX, and Dan
Moguloff, Defendants.
No. C 93-0601 FMS (ARB).

June 22, 1993,

Crime victims who were filmed by news reporters in
their home following domestic violence incident sued
broadcaster, broadcaster's local affiliate, and owner
of affiliate alleging various torts under California law
after film was broadcast on television news magazine
segment concerning victim assistance programs. On
defendants' motions to dismiss or for sumnmary judg-

ment,.the District Court,?Fei'n.,M'. Smith, ], held that: . - ... .

(1) news mapazine program was entitled to protection
under “news account” exception to liability under
California statute governing claims for appropriation
of likeness for commercial purposes, (Z) genuine
issue of material fact as to whether broadeast dis-

"closed matters which were degrading to plaintiffs

precluding summary judgment in favor of defendants
on claim for disclosure of private facts under Califor-
nia law; (3) California's Uniform Single Publication
Act barred plaintiffs' claims for intrusion on seclu-
sion, trespass, unfair competition, fraud and inten-
tional and negligent infliction of emotional distress to

. extent that claims relied on actual broadcast of news.

magazine segment, but not to extent that they relied
on tortious physical intrusion into plaintiffs' home by
news reporters; and (4) allegations stated claim for
intentional infliction of emotlonal distress under Cali-
fornia law,

M;)tio;lslgrii.lmted in -part; denied in part.
West Hcﬁdnotes
1] Federal Civil Procedure 170A €~1829
170A Federal Civil Procedure
170AX] Dismissal

170AXI(B) Involuntary Dismissal
170AXI{B)5 Proceedings

Exhibit ¢

170AKk1827 Determination

_ 170Ak1829 k. Construction of Plead-
ings. Most Cited Cases
On motion to dismiss, court must accept as true all
material allegations in complaint, as well as reason-
able inferences to be drawn from them; however,
court need not accept conclusory allegations, unrea-
sonable inferences nor unwarranted deductions of
fact.

l {2] Federal Civil Procedure 170A @2491.5

170A Federal Civil Procedure
- 170AXVII Judgment -
170AXVII(C) Summary Judgment
170AXVI{C)2 Particular Cases
170AK2491.5 k. Civil Rights Cases in

_General.- Most Cited Cases

Summary disposition is particularly favored in cases

involving First Amendment rights. Fed.Rules
Civ.Proc.Rule 56(g), 28 US.CA.; USCA.
Const.Amend, 1,

13] Torts 379 €387

379 Torts
379[V Privacy and Publicity
3791V(C) Use of Name, Voice or lecness
Right to Publicity
379k386 Conduct or Mlsappropriatmn Ac- -
tionable in General ‘ :
379k387 k. In General. Most_Cited
Cases
(Formerly 379k8.5(6))
Under California law, claim for appropriation of
likeness for commercial purposes may present one of
two theories: first type of appropriation is right of
publicity and arises from commercially exploitable
opportunities embodied in plaintiff's likeness, and
second type of appropriation is appropriation of name
and likeness that brings injury to feelings, that con-
cerns one's own peace of mind, and that is mental and
subjective. West's Ann.Cal.Civ.Code § 3344(a).

[4] Torts 379 €393

379 Torts

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

161




828 F.Supp. 745

828 F.Supp. 745, 21 Media L. Rep. 2065
(Cite as: 828 F.Supp. 745) - ..

3791V Privacy and Publicity

379IV(C) Use of Name, Voice or Likeness; -

Right to Publicity

379k392 Matters of Public Interest or Pub-
lic Record; Newsworthiness

3791393 k. In General. Most Cited
Casges '
{Formerly 379Kk8. 5(7))

Crime victims failed to state claim for appropriation
of likeness for commercial purposes under California
statute based on use of film of them taken in her
home by news reporters following incident of domes-
tic viclence in television news magazine segment
concerning victim assistance program, although news
magazine was not traditional news show, it was enti-
tled to protection under “news account” exception to
statute, West's Ann.Cal.Civ.Cade § 3344(a, d).

|5} Torts 379 €393

379 Torts
3781V Privacy and rublicity -
379IV(C) Use of Name, Voice or Likeness;
Right ta Publicity
3791392 Matters of Public Interest or Pub-
lic Record, Newsworthiness
379393 k. In General. Mest Cited
Cases
(Formerly 379k8.5(7))
Fact that network television news magaziné program
generated advertising revenue did not prevent broad-
caster from claiming “news account” immunity from
suit alleging appropriation of likeness for commercial
purposes  under  California  law.  West's
Ann.Cal.Civ.Code § 3344(a, d).

16] Torts 379 €393

375 Torts
3781V Privacy and Publicity

3791V(C) Use of Name, Voice or leeness,- -

nght to Publicity

379k352 Matters of Public Interest or Pub-
lic Record; Newsworthiness

379k393 k. In General. Most Cited
Cases 7
(Formerly 379k8.5(7})

Whether broadcaster can claim “news account™ im-
munity from claim of appropriation of likeness for
commercial purposes under California law, appropri-
ate focus is on use of likeness itself; if p!amtlft‘s face

Page 2

was used in connection with news account, then no
ligbility may be found under “news account” excep-
tion to statute. West's Ann.Cal.Civ.Code § 3344{a. d).

[7] Torts 379 €=2393

379 Torts
3791V Privacy and Publicity
379TV(C) Use of Name, Voice or Likeness;
Right to Publicity,
379k392 Matters of Public Interest or Pub-,
lic Record; Newsworthiness
379k393 k. In General. Most Cited
Cases
(Formerly 379k8. 5(’7))
Broadcaster by mixing Vldeotapc of plamtlffs made
dent in plaintiffs' home with other ep1sodes in news
magazine broadcast and sensatlonahzmg event at
plaintiffs' home, did not forfeit its “news account”
protcctmn under California law from plaintiffs' claim
for appropriation of likeness for commercial pur-
poses, where there was no claim that broadcast was
false. West's Ann.Cal.Civ.Code § 3344(a, d).

|81 Torts 379 €393

379 Torts
3791V Privacy and Publicity
3781V(C) Use of Name, Voice or Likeness;
Right to Publicity
379k392 Matters of Public Interest or Pub-
iic Record; Newsworthiness .
379]{393 k. In General. Most Cited
Cases - ' .
(Formerly 379k8 5(7))
Although television news magazine program was not
traditional news show, it was plainly “news or public
affairs” broadcast in broad sense and was entitled tc
protection from plaintiff's claim under California law
for appropriation of likeness for commercial purposes
under “news account” exception to statute. West's
Ann.Cal.Civ.Code § 3344(a, d).

{9] Torts 379 €=2393

379 Torts
- 3791V Privacy and Publicity
3791V(C) Use of Name, Voice or Likeness;
Right to Publicity

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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828 F.Supp. 745, 21 Media L. Rep. 2065
(Cite as: 828 F.5upp. 745)

379k392 Matters of Public interest or Pub-
lic Record; Newsworthiness
379393 k. In General. Most Cited

Cases

(Formerly 379k8.5(7))

Even if television news magazine did not fit tradi-
tional notions of news, it was protected under cate-
gory of “public affairs” from plaintiffs' claim for ap-
propriation of likeness for commercial purposes un-
der California law arising out of use of videotape of
plaintiff in her home afier domestic violence incident.

West's Ann.Cal.Civ.Code § 3344(d).

[10] Torts 379 €393

379 Torts
3791V Privacy and Publicity

3791V(C) Use of Name, Vmce or leeness
Right to Publicity

379k392 Matters of Public Interest or Pub-
lic Record; Newsworthiness
Tl - 3791(393 k.

(Formerly 379k8.5(7))

Because television broadcaster could have substituted
-another victim of domestic violence for plaintiff in
making its television news magazine segmént on
victim assistance programs did not preclude broad-
caster's “public interest” defense to plaintiff's suit
under Caliifornia law for appropriation of likenéss for
commercial purposes given limits imposed by Cali-
fornia statute creating claim of appropriation of like-
ness for commercial purposes and California's prefer-
ence for speedy reselution of free speech cases.
West's Aun.Cal.Civ.Code § 3344{a. d}." -

In General. Most Cited

[11] Torts 379 €=357

379 Torts . _
3791V Privacy and Publicity:
379TV(B) Privacy

3791V(B13 Publlcatlons or Commumca-
tions in General

379k 356 Matters of Public Interest or
Public Record; Newsworthiness
379k357 k. In General. Most Cited
Cases
(Formerly 379k8.5(7))
Right to be let alone and to be protected from unde-
sired publicity is not absolute but must be balanced
against public interest in dissemination of news and

Page 3

information consistent with democratic processes
under constitutional guarantees of freedom of speech
and of the press, when news or public affairs publica-
tions are involved, balance must be drawn strongly in
favor of dissemination, U.S.C.A. Const. Amend. 1.

1121 Torts 379 €357

379 Torts
3781V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Commumca—
tions in General
3794356 Matters of Public Interest or
Public Record; Newsworthiness
2379k357 k. In General. Most Cited
Cases T e e
(Formerly 379k8.5(7))

. Matters disclosed by television news magazine seg-

ment on victim assistance program which included
videotape of plaintiff in her home following domestic
violence incident went far beyond disclosure of facts
publicly availabie in police report of domestic vio-
lence incident so as to state claim by plaintiff under
California law for tort of disclosure of private facts,
where news magazine segment did not merely broad-
cast facts contained in police report but broadcast
event of domestic violence as it .unfolded and effec-
tively disclosed plaintiff's emotional and personal
reactions to incident as well as her comments 1o vie-
tim's assistance employee.

L13] Records 326 €54

326 Records
3261] Public Access
32611(BY General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure; Ex-

.emptions

. 326](54,-»1(. Most Cited A

In General.
Cases

Disclosure of police report of domestic violence inci-
dent under California Public Records Act was proper,
despite provision of Act that disallowed disclosure of
name and address of victim of domestic violence,
where Act allowed disclosure of location of crime
which, in this case, effectively disclosed victim's ad-
dress, and name of victim would be withheld under

. Act only if victim made forma) request and victim

failed to allege that she made any such request.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gav. Worls.
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828 F.Supp. 743
828 F.Supp. 745, 21 Media L. Rep. 2065
(Cite as: 828 F.8upp. 745) .

West's Ann.Cal.Gov.Code §§ 6254, 6254(H){2).
" |14] Federal Civil Procedure 170A €=2515

170A Federal Civil Procedure
I70AX VI Judgment
170AXVII{C)Y Sumimary Judgment
170AXVII{C)2 Particular Cases
170Ak2515 k. Tort Cases in General.
Most Cited Cases
Genuine issue of material fact as to whether televi-
sion news segment on victim assistance program dis-
closed facts that were “degrading” to victim of do-
mestic violence who was depicted in program pre-
cluded summary judgment in favor of broadcaster on
victim's claim under California law for tort of disclo-
sure of private facts,

L15] Torts 379 €357

379 Torts

3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communica-
tions in General
379k356 Matters of Public Interest or
Public Recard; Newsworthiness
379k357 k. In General. Most Cited
Cases
{Formerly 379128) )
Personal involvement of plaintiff in incident of do-
mestic vielence was not newsworthy as matter of law
50 as to: bar plaintiff's claim against broadcaster under
California law for tort of disclosure of private facts
arising from broadeastet's use of videotape of plain-
tiff following incident of domestic visicice on pro-
gram featuring victim assistance programs, even
though issue of domestic violence and story of victim
assistance programs was newsworthy.

el A.ntil.:rust an-d Trade Regulation 29T €296

29T Antitrust and Trade Regulation
29T Statutory Unfair Trade Practices and Con-
sumer Protection o
29TII(E) Enforcement and Remedies
29TIII(E)L In General
29Tk293 Defenses

29Tk296 k. Privilege or Immunity.

Most Cited Cases .

Page 4

(Formerly 3821c862.1 Trade Regulation)

Damages 115 €5257.49

115 Damages -
11511 Grounds.end Subjects of Compensatory
Damages
115[I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
F1SIII{AY2 Mental Suffering and Emeo-
tional Distress
115k57.49 k. Privilege or Immunity;
Exercise of Legal Rights. Most Cited Cases
(Formerly 115k50.10, 115k4%.10)

Torts 379 €341

379 Torts
3791V Privacy and Publieity
3781V(B) Privacy
3791V(B)2 Intrusion
379k341 k. Particular Cases in Gencral.
Most Cited Cases

{Formerly 379k8.5(5.1}, 379k8.5(4))
Trespass 386 €12

386 Trespass

3861 Acts Constituting Trespass and Liability
Therefor

386k9 Trespass to Real Property
386k12 k. Entry. Most Cited Cases

Ciaims brought by plaintiff, who was subject of =
broadeast of television news magazine segment on.
victim =ascistance progranis, for intrusion on sechu-
sion, trespass, unfair competition, and intentional and
negligent infliction of emotional distress were barred
under California Uniform Single Publication Act to
extent that claims relied on actual broadcast of news

‘magazine segment; however, claims remained viable -

to extent they relied on tortious physical intrusion
into plaintiff's homeé by television broadcast person-
nel if she did not knowingly consent to entry of re-’

porters into her home. West's Ann.Cal.Civ.Code §
3425.3.

117] Torts 379 ©=121

379 Torts

379[ In General

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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828 F.5upp. 745
828 F.Supp. 745, 2] Media L. Rep. 2065
(Cite as: 828 F.Supp. 745)

379k120 Defenses and Mitigating Circum-

stances :
379k12} k. In General. Most Cited Cases
(Formerly 379k16) »

Nothing in language of California's Uniform Single

Publication Act implied that California legislaturs’

intended to grant complete protection for any tortious
act committed by investigative news reporters, sim-
ply because they eventually published story based on
their investigations. West's Ann.Cal Civ.Code &
34253,

[18] Damages 115 €257,49

115 Damages
11511 Grounds and Subjects of Compensatory
. Damages. -
115HI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
1ISTII{AY2 Mental Suffering and Emo-
tiopal Distress
g 1153k57.49 k. Privilege or Immunity;
Exercise of Legal Rights. Most Cited Cases
(Formerly 115k50.10, 115k49,10)
Plaintiffs could not circumvent constitutional free
speech protection available to television broadcasters
~ by recasting privacy claims as other common-law
torts such as intentional and negligent infliction of
emotional distress. U.S.C.A. Const, Amend. 1.

1191 Antitrust and Trade Regulation 29T €296

© 29T Antitrust and Trade Regulation

. 29Tl Statutory Unfair Trade, Practices and Con-

sumer Protection )
28THIE) Enforcement and Remedies

28TIH(EN In General
29Tk293 Defenses

29Tk206 k. Privilege or Immunity.
Most Cited Cases . )

(Formerly 382kB62.1 Trade Regul‘ation) _
. Constitutional Law 92 €2138

92 Constitutional Law

92XVII Freedom of Speech, Expression, and
Press

92XVII(W)Y Telecommunications and Com-

- puters

92k2135 Television

Page 5

92k2138 k. Journalists, Most Cited
Cases ) -
(Formerly 92k90.1(9))

Damages 115 €=257 49

115 Damages
11581 Grounds and Subjects of Compensatory
Damages
11511AY Direct or Remote, Contingent, or
Prospective Consequences or Losses
115HI(AY2 Mental Suffering and Emo-
tional Distress
115k57.49 k. Privilege or Immunity;
Exercise of Legal Rights. Most Cited Cases
(Formerly 115k50.10, 115k49.10)

Fraud 184 €36

184 Fraud
18411 Actions .
18411{A) Rights of Action and Defenses
184k36 k. Defenses. Most Cited Cases

Torts 379 €342

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)?2 Intrusion
379k342 k., Defenses in General. Most
Cited Cases
(Formerly 379k 16)

Trespass 386 €23

386 Trespass
38611 Actions
3861I(A} Right of Action and Defenses.
386)22 Defenses '
386k23 k. In General. Most Cited

Cases .
To extent that claims for infrusion on seclusion, tres-
pass, unfair competition, fraud, and intentional and
negligent infliction of emotional distress were based
on actual publication of plaintiff's story by television
broadcaster on news magazine segment, claims were
barred by constitutional free speech protections;
however, constitutional protections did not immunize
prepublication activities by television broadcaster
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including physical intrusion into plaintiff's home by
news reporters with video camera. U.S.C.A.
Const. Amend. 1.

[201] Trespass 386 €=~10

386 Trespass

3861 Acts Constituting Trespass and Liability
Therefor

386kS Trespass to Real Property
386k10 k. In General. Most Cited Cases

Even public figure is entitled to prevent news repoit-
ers from entering private home; that public figure can
maintain trespass action against news reporter who
climbs his fence, no matter how newsworthy ultimate
story published by reporter.

121] Trespass 386 €13

386 Trespass
3861 Acts Constituting Trespass and Llabmtv
Therefor
386k0 Trespass to Real Property :
386k13 k. Wrongful Act After Rightful
Entry and Trespass Ab Initio. Most Cited Cases
Allepations that television news reporters exceeded
terms of consent given by plaintiff to enter her home
following domestic violence incident by broadcasting
videotape made in home failed to state claim for tres-
pass under California law, where broadcasting oc-
curred after news reporters left plaintiff's property.

122] Trespass 386 €2

386 Treqnaqq ~
386l Acts Constituting Trespass and Liability
Therefor
386k2 k. Intent. Most Cited Cases
Under California law, trespass is strict liability tort in
sense that défendant's motivation or good-faith belief
is irrelevant.

[23] Trespass 386 =125

386 Trespass
18611 Actions
3861I(A) Right of Action and Defenses
386kk22 Defenses

MQ&&

386k25 k. Consent or License;. Most

Page 6

No trespass can be found under California law if ac-
tual consent to entry was given,

124] Trespass 386 €13

386 Trespass

3861 Acts Const;tutmg Trespass and Liability
Therefor

386k9 Trespass to Real Property
386k13 k. Wrongful Act After Rightful

Entry and Trespass Ab Initio. Most Cited Cases
Under California law, trespass claim exists where
defendant exceeds scope of consent to entry given by
plaintiff.

[25] Trespass 386 =15

386 Trespass
3B8all Actions

- 3861I(AY Right of Action and Defenses

386k22 Defenses
386k25 k. Consent or LICBnSE Most
Cited Cases
Under California law, consent to entry does not have
to be knowing or meaningful in order to bar action
for trespass.

[26] Trespass 386 €25

386 Trespass

38611 Actions

38611 AY Right of Action and Defcuses
386k22 Defenses
386k25 k. Consent OI‘-Llcense. Most -

Cited Cases -
Under California Taw, where consent to entry is
fraudulent induced, but consent is nonstheless given,
plaintiff has no claim for trespass.

127] Torts 379 €344

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3781V(B)2Z Intrusion -
179k344 k. Waiver or Consent. Most

Cited Cases

{Formerly 379k16)
Plaintiff who pave her consent to entry of her home
by television news reporters had no remedy with re-
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pard to subsequent news broadcasts of videotape of
her made in her home based upen intrusion on seclu-
sion claim under California law.

[28] Torts 379 €340

79 Torts

3791V Privacy and Publicity
J791V(B) Privacy
379IV{B)2 Intrusion
379k340 k. In General. Most Cited

Cases

(Formerly 379k 5(4))
Torts 379 €344

379 Torts

3791V Privacy and Publicity

3791V(B) Privacy
3791V(B)2 Intrusion

B 379k344 k. Waiver or Consent. Most
© Cited Cases : -
(Formerly 379k8.5(4), 379k16)
.. Undet California law, intrusion on seclusion requires
neither publication nor existence of technical tres-
pass; nonetheless, as with intentional tort, consent is
absolute defense, even if improperly induced.

[29] Damages 115 €=57.12
115 Damages

115111 Grounds and Subjects of Compensatory
Damages T

115]I(A) Direct or Remote, Contingent, or

Praspective Consequences or Losses
L15HIAY2 Mental Suffering and Emo-
tional Distress ‘
115k57.12 k. Particular Cases in Gen-
eral. Most Cited Cases
(Formerly 382k862.1 Trade Regulation)
Plaintiffs sought damages, and not merely restitution-
ary relief reflecting value of what was taken from
them as result of televisian broadeast of news maga-
zine segment including videotape of plaintiffs in their
home following incident of domestic violence so that
plaintiffs could not make claim against broadcaster
for unfair competition under California law, where
plaintiffs were seeking remedy for emibarrassment
and emotional distress caused by publication of inci-
dent at home and were not arguing that they could

Page 7

have sold their story to another network and that
broadcaster effectively misappropriated value of their

story. West's Ann.Cal.Bus. & Prof.Code §§ 17200,
17203.

i30] Damages 115 €149

115 Damapes
115VII] Pleading

115k149 k. Mental Suffering and Emotional
Distress. Most Cited Cases
Allegations that television news reporters entered
plaintiffs' home and misrepresented their identities in
order-to gain her consent to videotaping at time of
domestic violence incident, that news reporter se-
lected plaintiff specifically because incident of do-

~mestic violence had just occurred and knew that

plaintiff was vulnerable and took advantage of her
position were sufficient to state claim against news
reporters for intentional infliction of emotional dis-
tress under California law. :

[31] Damages 115 €257.18

115 Danages
115111 Grounds and Subjects of Compensatory
Dameges .
115}I{A) Direct cr Remote, Contingent, or
Prospective Consequences or Losses
1151I{A)Y2 Mental Suffering and Emo-
tional Distress
115Kk57.13 Nepligent Infliction of Emo-
tional Distress -
o 115k57.18 k. Particular Cases. Most
Cited Cases
{Formerly 115k49.10)
No legal duty arose on part of television news report-
ers not to reveal embarrassing, private facts about
plaintiff and her daughter after plaintiff notified news
reporters that she was misied about their intentions
with respect to videotaping in her home following
domestic violence incident and that she did not want
her privacy breached, and thus, broadcaster's decision
to go ahead with broadcast including videotape of
plaintiff could not be basis for negligent infliction of
emotional distress claim under California law.

132] Fraud 184 &=44

184 Fraud
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18411 Actions
1B4TI(C) Pleading

184k44 k. Contract, Transactron, or Cir-
cumstances Connected with Fraud. Most Cited Cases
Allegations that included time and place of news re-
porter's alleped misrepresentations to “plaintiff, but
which failed to identify person making some of the
misrepresentations was sufficient to plead fraud
claim by plaintiff against news reporters for allegedly
misrepresenting their intentions in entering plaintiff's
home with their video cameras following domestic
violence incident and subsequently broadcasting
videotape on television news program, where no dis-
covery had been allowed in case.

{33] Federal Civil Procedure 1704 €&2515

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
1 70AXVII(CY2 Particular Cases
170AK2515 k. Tort Cases in General.

Most Cited Cases
" Decleration supplied by television broadcasters local
affiliate and its owner that they merely acted as con-
duit for network's broadcast of television news maga-
zine segment which included videotape of plaintiff in
her home following domestic violence incident, and
that none of their personnel were involved in video-
taping at home was insufficient to justify grant of
swmmary judgment to affiliate and its owner in action
alleging various torts arising from breadcast of news
magazine episode, where no discovery had yet been
allowed in case.

{34] Alternative Dispute Resolution 25T €012

25T Alternative Dispute Resolution
25Tl Arhitration ¢
25T1I(A) Nature and Form of Proceeding

25Tk125 k. Compulsory Arbitration. Most

Cited Cases
(Formerly 33k4.1 Arbitr a’non)

Suit-alleging various torts arising from television
broadcast of episode of news magazine brought in-
cluding film of plaintiff made by news reporters fol-
lowing domestic violence incident in her home would
be removed from mandatory arbitration given com-
plexity of issues in case. U.S.Dist.Ct Rules N.D.Cal,
‘Rule 500-3.

Page B

*749_Robert E. Kroll, Oakland, CA, John Douglas

. Moore, Stone & Moore,- San Francisco, CA, for

plaintiffs.

Neil L. Shapirp, Michelle D. Kahn, Brobeck Phleger
‘& Harrison, San Francisco, CA, Douglas P. Jacobs,
Los Angeles, CA, Douglas P. Jacobs, Madelzine
Schachter, New York City, for defendants.

ORDER

FERN M. SMITH, District Judge.

Plaintiffs Yolanda Baugh (“Baugh") and her daugh-
ter, Donyelle Baugh, have filed suit alleging various
torts arising from an episode of “STREET STO-
RIES,” a weekly news magazine produced and
broadcast by Defendant Columbia Broadcasting Sys-
tem, Inc. (“*CBS8™), Plainiiffe hiuve aico named Group
W Television, Inc., the owner of CBS' San Francisco
affiliate KPIX-TV (*Group W™), and Dan Moguloff
(“Moguloff™), ficld producer for STREET STORIES
as Defendants. Al Defendants move to dismiss the
claims *730 or, in the alternative, for summary
judgment. In addition, Defendant Group W moveés for
dismissal or summary judginent on the basis that it.is

~merely a conduit of the network broadcast. Plaintiffs

move for summary judgment on their trespass and
unfair competition claim. Finaily, Plaintiffs move for
relief from the automatic referral to arbitration under
Local Rule 500, For the reasons set forth below, the
Court DISMISSES the claims for appropriation of
likeness, intrusion on seclusion, trespass, unfair com-
petition, and negligent infliction of emotional dis-
tress, but DENIES Defendants' motions with respect

" to the disclosure of private facts, fraud, and inten-"

tional-infliction of emotional distress claims.
BACKGROUND

CBS describes STREET STORIE‘.S as a “weekly
news and public affajrs magazme The segment at
issue was entitled “Stand by Me” and was broadcast
over the CBS Network on April 9, 1952 (“the Broad-
cast").

The Broadcast concerned the Mobile Crisis Interven-
tion Team, run by the Alameda County District At-
torney, which is designed to provide emergency as-
sistance for crime victims. The Broadcast focused on
the work of Elaine Lopes (*Lopes”) who assists vie-
tims with emotional support, guidance through the
judicial process, and other relevant services. CBS
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news correspondent Bob McKeown (“McKeown™)
followed Lopes and filmed several of her visits with
crime victims, showing how Lopes provided needed
guidance for these victims, McKeown's report also
described how Lopes aided in successful prosecution
of crimes because she ofter provided victims with the
emotional support they need to testify effectively. In
addition, McKeown noted that the victims assistance
program is funded entirely by fines levied against
criminals and that the recession had made these fines
more difficult to collect.

Later in the Broadcast, the voice of a police dis-
patcher is heard stating, “husband beat up wife.
Broke windows in the house, And she's waiting
there.,” PBroadcast Transcript (“Tr.") at 11 (Declara-
tion of Madeleine Schachter, Exh. 1). The Broadcast
then showed footage of Lopes and others mslde the
victin's home:

McKeown: (Voiceover)

Minutes afier the police arrive, Elaine Lopes and
her team are on the scene, They're professional
victims’ advocates, trained to pick up the pieces
of lives touched-sometimes shattered-by crime.

U‘nident'iﬁed Woman # 1: B4

FN1. In the version broadcast over KPIX
and KMST (Monterey, CA), Baugh's face
was abscured. Donyelle Baugh's face was

not obscured, however. In addition, some " -

.. Bay. Area viewers.with cable TV have ac- .

cess to CBS affiliate KXTV (Sacramento,
CA) which broadcast the unobscured ver-
sion of STREET STORIES. For example,
one of Baugh's former employers subscribes
to Multivision cable in Fairfield, CA and
-viewed the unobscured version over KXTV.
Decl. of Helen Summers at Y 5.

He started beating on me and kicking on me and
hitting me in the face. And then he kept bullying
at me, talking about, *You ai't going to do noth-
ing." You know, just bullying me like, you
know, he knew 1 was scared of him.

McKeown: (Voiceover)

Page 9

This time it's a report of domestic violence.
(Sounds of woman crying)
Ms. Lopes:

1 think you feel like you're-like right here on trial
and you're not. OK?

(Footage of Lopes in car with McKeown)
Ms. Lopes:

We are helping them right from the beginning,
You help them put the control back-you begin to
put the control back because you're there at the
beginning, a-you know, right after the crime has
occurred.

{(Footage of Lopes and others in victim's home)
Ms. Lopes:

It's QK. If's OK. Hey it's going to be QK. You
know, hardest thing, probably is when vou're
having to sit here to give the officer the report,
because he's going *751 to have to know every
detail, everything that happened.

McKeown: (Voiceover)

Elaine's encouragement makes it casier for the
victim t¢ make her case.

(Footage of woman # 1| and police officer in
kitchen)

‘Woman # [:

He hit me.
Unidentified Police Officer # 1:

What do you mean, hit you? Did he punch you?

Woman # 1:

(Demonstrates attacker's stance) He was like this
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over me, doing like this. And he kicked me on
the floor!

Officer # 1.
OK..That"s what I was asking you ...

(Close-up of pamphlet: Victim and Witness Assis-
tance, then footage of Lopes with woman # 1)

Ms. Lopes:

I'm Elaine. I'm the one that'll follow through to-

day. And if I don't, you know, end up working
with you through the court process-if it goes
through the court process-1 will assign one of my
staff. But more than likely, it'il be me.

(Voiceover).

Onee you've been victimized, your life will never
be the saine.

(Footage of Lopes and others leaving woman # 1's
liome)

Unidentified Woman # 2:
we'll be in touch, OK?
Woman # 11
- Yeah
Woman # 2:
Thanks for letting us come in to talk to you.
Ms. Lob;s:
And Il té!.k to you tomorrow.
Woinan # 2.
Bye, girls. Bye Danielle.

Tr.at11-12.°

Page 10

Baugh presents the following version of the events
that transpired at her home on January 21, 1992:

On January 21, 1992, I called the Oakland Police
“911™ emergency number to report an incident of
domestic violence involving my husband and my-
self at our home ... The policeman and-[ were in the
kitchen discussing the incident when I heard some
people coming up the front steps and entering my
home:

I ran to the front of the house, and told the intrud-
ers “Wait a minute, Who are you? Get the hell out
of here” They withdrew out of the door, showing
me no identification, | did not notice the video
camera at that point.

The officer came out of the kitchen. In the presence
of the people on my doorstep, the officer said
something to the effect;-“1t's okay. They are from
the DA's office. They are here to help you™ The
door was left ajar.

The officer said that the group was a mobile crisis
team sent to assist victims of domestic violence,

On the strength of that assurance, made in front of
the film crew and within their hearing, 1 allowed
the people to enter my home, not realizing who
they really were or what their actual purpose was.

1 saw that one of the people entering my home held
a video camera. 1 believe he was filming as he en-
-tered the home,. and he might have been filming-
when 1 originally threw these people out of my
home.

The people introduced themselves as members of a
Victim-Witness program. A .woman introduced
* herself as “Elaine,” who tirmed cut to' be Elaine
- Lopes, the leader of the mobile crisis team. Elaine -
introduced me to another woman and 2 man. The
others, twe or three men, including the man with
the camera, were not introduced.

| asked the group what the camera was for. One of
the crew members said they were deing a segment
on Elaine for the District Attorney's office.

The crew member did not say they were doing this
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for CBS, IKPTX, or the Street Stories program. Nor
did they mention that the film would be used com-
mercially in any way.

*752 [ said [ had no objections to them doing some
filming of Elaine for the DA's office, as long as J
was not gaing to be on anyone's television, The
crew member said, “Okay.” [f they had not agreed
to my condition, I would not have permitted them
to stay.

Declaration of Yolanda Baugh (“Baugh Decl.”™), 17 2-

13,

Baugh further asserts that she did not find out that her
story would be broadcast until March 23, 1992 2
when- Lopes mentioried, “Oh by the way, the show
will be aired April 9, to which Baugh responded,
“What show?" Jd at § 17. Baugh asserts that the
following events occurred:

FN2. Baugh had several conversations with
Lopes between January 21 and March 23
and Lopes never mentioned the film, CBS,
or STREET STORIES during any of these
conversations, Baugh Decl. { 16.

" | reminded her [Lopes] that [ had told her and the

others that I did not want to be on television. She
told me, “It may be too late.” She said she had no
control over the situation. ! told her she should do
whatever necessary to prevent “Street Stories”
from using me in the show. "~ ~

Elaine said she would call the CBS producer in
New York to discuss the problem, and then call me
back. Later, she called me back and said CBS had
already cut the film and it was going to be aired
with me in it. I got the name and phone number of
the CBS “Street Stories” producer, Dan Moguloff,
from Elaine, and immediately called him from my
office. ' o

I told Mr. Moguloff who [ was and reminded him I
did not want any of my personal life aired on any
television show. He said .there was nothing he
could do at that point, though he might be able to
obscure my face on the screen. He was not sure he
" could obscure me, but there was no way to stop the
show from airing. I told him that would not be suf-

denied, 454 1.8,
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ficient. I told him that if T was on the show, 1 would
take tegal action and hung up on him ..,

Befare I left wark, I wrote a letter to Mr. Moguloff
demanding that my image not be used in the pro-
gram, and again threatened legal action if my re-
quest was not honored ... 1 never heard from Mr.
Moguloff again after sending the latter.

However, about a week later, [ was contacted on
the phone by a man who identified himself as a
CBS lawyer in New York. In a rude, uncaring and
arrogant tone, he told me that | had no case against
CBS and there is nothing 1 could do.

Baugh Decl.{f 18-23.
ANALYSIS |

[1] A motion to dismiss may not be granted unless it
appears “to a certainty that the plaintiff would not be
entitled to relief under any set of facts that could be
proved” Plaine v. McCabe, 797 F2d 713, 723 (5th
Cir.1986). The Court must therefore accept as true all
material allegations in the complaint, as well as rea-
sonable inferences to be drawn from them. N._{ndus-
tries, Inc. v, Koplan 792 F2d 896, 898 (Oth
Cir.1986). The Court, however, need not accept as
true conclusory allegations, unreasonable inferences
nor unwarranted deductions of fact. Hestern Mining
Council v. Watt, 643 F.2d 618, 624 (9th Cir.), cert.
1031, 102 S.Ct. 567, 70 1 Ed.2d

474 (1981).

Defendants have alternatively moved for summary
Jjudgment, While no discovery has occurred because
of General Order No. 34, the parties have submitted
various declarations, a transcript of the Broadcast,

~ and videotapes of the Broadcast. In order to with-

* stand & motion for summary judgment, the opposing

party must set forth specific facts showing there is a
genuine issue of material fact in  dispute.
Fed.R.Civ.P. 56(&). Those facfs must amount to “suf-
ficient evidence favoring the [opposing] party for a
Jjury to return a verdict for that party.” Anderson v.
Liberty Lobby, Inc, 477 U.S. 242, 249, 106 S.Ct
2505, 2511, 91 L..Ed.2d 202 {1986). In the absence of
such facts, “the moving party is entitled to a judg-
ment as a matter of law.” Celotex Corp. v. Catrett,
477 U.8. 317. 323, 106 S.Ct. 2548, 2553, 91 L..Ed.2d
265 (1986).
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[2] Summary disposition is particularly favored in
cases inveolving First Amendment rights, *753Ckun
v. Superior Court, 29 Cal.3d 442 460, 175 Cal.Rptr.
157629 P.2d 1369 (1981) (“speedy resolution of
cases involving. free speech is desirable to avoid a
chilling effect upon the exercise of First Amendment
rights™) (quotaticn omitted), cert. denied 454 U.S.
1099, 102 S.Ct, 673, 70 L.Ed.2d 641 (198]); Baker
v, Los Angeles Herald Examiner, 42 Cai.3d 254, 269,
228 Cal.Rptr. 206, 721 P.2d 87 (1986), cert de-
nied 479 U.S8. 1032, 107 S.Ct. 880, 93 . Ed.2d 834
(1987). In addition, some courts have imposed a
heighiened burden on the party opposing summary
judgment, See Wasser v. San Diego Union, 191
Cal.App.3d 1455, 1461, 236 Cal.Rptr. 772 (1987)
...("The standard for resclution of a summary judgment
motion is not altered ... However, the courts impose
rore stringent burdens on one whe opposes the mo-
ticn and require a showing of high probability that
the plaintiff will ultimately prevail in the case. In the

absence of such showing the courts arc inclined o

grant the moticn and do not permit the case to pro-
ceed beyond the summary judgment stage.”).

1. Appropriation of Likeness for Commercial Pur-
poses

[3] Plaintiff's appropriation claim is based on Cal.
Civil Cede § 3344({a) which provides:

Any person who knowingly uses another's name,
voice, signature, photograph, or likeness, in any
manner or on or in products, merchandise, or
. goods, or for the purpose of advertising or selling,

or scliciting porchases of products, merchandise, -

goods or services, without such person's prier con-
sent ... shall be liable for any damages sustained by
the person or persons injured as a result thereof,

[41[5]{6] Such appropriation claims may present one
of two theories. The first type of appropriation is the
right of publicity and arises from the "commercially
exploitable oppurtunmes" embodied in the plaintiffs
likeness, Dora v. Frontline Video, Inc., 15 Cal. App.
4th 536, 542, 18 Cal.Rptr.2d 790 (1993}, This case
preseits the second type of appropriation in which
the “appropriation of the name and Iikeness | ] brings
injury to the feelings, that concern's one's own peace
of mind, and that is mental and subjective.” fd  De-
fendants argue that they are immune from liability for

Page 12

either type of appropriation, unless the appropriation
constitutes pure commercial exploitation and is unre-
lated to legitimate newsgathering and dissemination.
Indeed, the statute itse f provides .for a “news ac-
count” exceptlon

For purposes of this section, a use of a name, voice,
signature, photograph, or lilkeness in connection
with any news, public affairs, or sports broadcast
or account, or any political campaign, shall not
constitute a use for which consent is required under
subdivision (a).

Cal Civi] Code § 3344(d}. Mareover, the fact that
STREET STORIES generates advertising revenue
does not prevent CBS from claiming news account

- immunity. leidholt v. LF P, ine, 860 F.2d 890, 895

(oth Cir.1988) (“The fact that Hustler Magazine is
operated for profit does not extend a commercial
purpose to every article within it."). Rather, the ap-
propriate focus is on the use of the likeness itself; if
Baugh's face was used “in connection” with a news
account, then no liability may be found.

[7] Plaintiffs argue that Defendants forfeited any
privilege because the STREET STORIES broadcast
was “patently false, misleading and sensationalized.”
Plaintiffs rely on Lastwood v. Superior Court, 149
Cal.App.3d 409, 425, 198 Cal.Rptr. 342 (1983), in
which the court noted, “we do not believe that the
Legislature intended to provide an exemption from
liability for a knowing or recklass falsehood under

. ..the canopy of ‘news.” We therefore hold that Civil

Code section_3344, subdivisign (d}, as it pertains to
news, does not provide an exemption for a2 knowing
or reckless falsehood.” Plaintiff argues that by mix-
ing this videotape with other episodes in the broad-
cast, STREET STORIES sensationalized the event at
the Baugh's home and forfeited its news account pro-

tection.

18] Plaintiffs' argument fails. In Eastwood, the publi-
cation pertained to actor Clint Eastwood's involve-
ment in a “love triangle” that never existed. In this
case, there is no dlspute that the broadcast was not
“false” in the sense of Eastwood. See *754 Mahewu v.
CBS. ine., 201 Cal.App3d 662, 677, 247 Cal.Rptr.
304 (1688} {characterizing the holding of Eashiood

as “had the article not been alleged to be entirely
false it would have come within the exemption set
forth in Civil Code section 3344, subdivision_(d)™).
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Defendants videotaped and broadcast an actual event
that occurred at Plaintiffs' home. In addition, while
STREET STORIES is not a traditiona) news show, it
is piainly 2 “news or public affairs” broadcast in the
broad sense and is therefore entitled to protection.

Plaintiffs would like the issue df “newsworthiness”
submitted {o a jury because it depends on community
standards. Virgil v. Time, Inc., 527 F.2d 1122, 1128

(9th Cir,1975). While a jury question may arise in-

many cases, it does not arise in this case: In the age
of “channel-surfing,” ™2 news organizations are
hard-pressed to disseminate information in a manner
that will capture the viewers attenticn. STREET
STORIES is simply one attempt at presenting news
in & more compelling fashjon: Subjecting news or-

ganizations to a jury trial-every.time they develop a .- -

new program format and style would place on unrea-
. sonable burden on the exercise on free speech. See

Wasser, 191 Cal.App.3d at 1461, 236 Cal.Rptr. 772

(summary disposition “has become an approved
- ~method of -tesolving privacy cases, since protracted
litigation would have a chilling effect on the exercise
of free speech in the public forum™), -

FN3, Since many viewers have remote con-
trols, they can quickly switch among sta-
tions. TV prograrnming faces increasing
pressure to find ways to maintain view=rs'
attention.

[9] Moreover, California courts have indicated that §
3344(d} should be interpreted to cover a broad range
of material. Even if the Court assumes that STREET

STORIES does not fit the traditional notion of news,’
. it undoubtedly is pr otected under the category of pub--

lic affairs:

Section 3344, subdivision (d) distinguishes be-
tween news and public affairs. We presume that the

Legislature intended that the category of public af- -

fairs would include things that would not necessar-
ily be considered news ... We also presume that the
term “public affairs” was intended to mean some-
thing less important than news ... As has been es-
tablished in the cases invalving common law pri-
vacy and appropriation, the public is interested in
and constitutionally entitled to know about things,
people, and events that affect it. -

Dora, 15 Cal.App, 4th 536, 546, 18 Cal.Rptr.2d 790

Papge 13

(1993 Cal App, Lexis 473, *13).

]10!]1]] Finally, Plaintiffs argue that. Defendants
“public interest” defense evaporates when there is no
need to use Plaintiffs' likeness. Since Defendants
could have substituted another victim of domestic

“violence for Baugh; Plaintiffs argue that California

courts would tilt the scales in favor of the Plaintiffs
privacy interest, citing Guff v. Curtis, 38 Cal.2d 273
239 P.2d 630 (1952) and Gill v. Hearst Publishing
Co., 40 Cal.2d 224, 253 P.2d 441 (1953). The Gi/
cases involved a picture of a couple in a romantic
pose in an ice cream store-and was used to illustrate
an article entitled, “Love” in Ladies' Home Journal.
In the first case, the California Supreme Court held
that plaintiffs had stated a plausible claim for inva-
sion of privacy because there was-no pressing need
for the use of plaintiffs' likeness, Curyis 38 Cal.2d at
281, 239 P.2d 630. In the second case, the California
Supreme Court relied on the constitutional protection
accorded to publications, “whether it be a news report
or an entertainment feature” and concluded that “the
photograph did not disclose anything which until then
had been private, but rather only extended knowledge
of the particular incident to a somewhat larger public
than ‘had actually witnessed it at the time of the oc-
currence.” ~Hegrst, 40 Cal.2d at 230, 253 P.2d 441.
The key element that emerges from the Curtis cases
is that “the right ‘to be let alone’ and to be protected
from undesired publicity is not absolute but must be
balanced against the public interest in the dissemina-
tion of news and information consistent with the de-
mocratic processes under the constitutional guaran-
ties of freedoin of speech and of the press.”  Hearst
40 Cal.2d at 228, 253 .P.2d 441, .§ 3344(d) niakes

clear, however, that when news or public affairs pub- ...

fications are involved, the balance must be drawn
strongly in favor of dissemination. Given the limits
imposed by § 3344(d) and California's preference for
speedy resolution *755 of free speech cases, the
Court finds that Plaintiffs have failed to state’a claim
for appropriation of likeness and therefore this claim
is DISMISSED,

II. Disclosure of Private Facts

[12][13] Defendants argue that this claim must be
dismissed for three independent reasons. First, De-
fendants contend that the matters disclosed were not
private facts because they were contained in a pub-
licly available police report of the incident. This ar-
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gument fails, however, because STREET STORIES
did not merely broadcast the fwets contained in the
police report. STREET STORIES broadeast the event
as it unfolded and effectively disclosed Yolanda
Baugh's emotional and personal reactions to the inci-
dent as well as her comments to Lopes. The broad-
cast went far beyond disclosure of facts publicly
available in the police report. 4

FN4, In addition, it is not completely clear
that the police report itself was publiciy
available, Defendants' counsel requested a
copy of the police report pursuant to the
California Public Records Act,
Cal.Gov.Code §§ 6254er seq. While that
reguest was approved, Plaintiffs contend that
under § 6254(f)(2) the request should. have
been denied. §_§254(f)(2) exempts from dis-
closure the naumne and address of a victim of
domestic violence. This subsection does al-
fow disclosure of the location. of the crime
which, in this case, effectively discloses the
victim's address. In addition, the name of the
victim is withheld only if the victim makes a
formal request and Plaintiffs have not al-
leged that Baugh made arly such request. At
this stage of the proceedings, it appears that
disclosure of the record was proper.

[14} Defendants next argue that the facts disclosed
were not “degrading.” Domestic violence is an ex-
ceedingly complex area, and both Yolanda and Don-
yelle have a lepitimate interest in maintaining the
integrity- and dignity of their. family unit. The

STREET STORIES broadcast undoubtedly disclosed.

matters which reasonable people might nct want dis-
closed. At a minimum, this issue presents a question
of fact which cannot be resolved at this stage of the
proceedings.

[15] Finally, Defendants argus that the broadcast is
abselutely privileged because it disclosed “newswor-
thy matters of legitimate public interest.” Plaintiffs
respond that whether the broadcast was newsworthy
must be determined by a jury. For purposes of this
tort, “a truthful publication is constitutionally pro-
tected if (1) it is newswaorthy and (2) it does not re-
veal facts so offensive as to shock the community's
notions of decency.”  Briscoe v. Reader's Digest
Association,_Inc., 4 Cal3d 529, .541, 93 Cal.Rptr.
866,483 P.2d 34 (1971).

Page 14

The Ninth Circuit hes explained that “the function of.
the court is to ascertain whether a jury question [re-
garding community mores] is presented.” Virgil, 527
F.2d at 1130, In considering this issue, “the lins is to

~ be drawn when the publicity ceases to be the giving -
of information to which- the public is entitled, and

becomes a morbid and sensational prying into private

© lives for its own sake™ [d. at 1129, In.general,

California courts are deferential to news stories re-
garding crime vietims, See Briscoe, 4 Cal.2d at 536,
93 Cal.Rptr. 866, 483 P.2d 34 (“The circumstances
under which crimes occur, the techniques used by
those outside the law, the tragedy that may befall the
victims-these are vital bits of information for people
coping with the exigencies of modem life.”). While
the Court finds the issue of domestic violence and
Lopes' story to be newsworthy, the Court is not yet
convinced that Plaintiffs' personal involvement in an
incident of domestic violence is newswaorthy as 8
matter of taw. The Court therefore DENIES the mo-
tion: to dismiss the claim for- disclosure of private
facts.

1. Uniform Single Publication Act

[16] Defendants contend that Plaintiffs' remaining
claims are barred under the Uniform Single Publica-
tion Act, Cal.Civil Code § 3425.3 which provides:

No person shall have more than one cause of action
for damages for libel or slander or invasion of pri-

. vacy or any other tort founded upon any single
publication or exhibition or utterance, such as any
one issue .of a newspaper or book or magazine or -
any one pregsntatiin 1o an audience or any one
“broadcast over radio or television or any one exhi-
bition.

*756 California courts have given this section broad

* preclusive effect:

The enactment of section 3425.3 of the Uniform
Single Publication' Act by the California Legisla-
ture reflected gieat deference to the First Amend-
ment ‘and sought to alleviate many problems pre-
sented in respect to tort actions where mass com-
munications are invoived. When the Legislature in-
serted the clause “or any other tort * it is presumed
to have meant exactly what it said,

Strick v, Superior Court, 143 Cal.ADD,S_d 916, 924,
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192 Cal.Rptr. 314 (1983).

171(181[191{20] This section bars any claims based
on the broadcast of Plaintiffs' story. The Court there-
fore DISMISSES Plaintiffs' claims for intrusion on

seclusion, trespass, unfair competition, fraud, and-

intentional and negligent infliction of emotional dis-
tress to the extent they rely on the actual broadcast of
STREET STORIES. The claims remeain viable, how-
ever, to the extent they rely oo a tortious physical
intrusion into Plaintiffs' home. At this stage of the
proceedings, the Court must assume the truth of
Plaintiffs' assertion that she did not knowingly con-
sent to Defendants' entry intc her home, While the
publication of Plaintiffs' story may be privileged un-

der § 3425.3, the injtial intrusion, if an intrusion oc- -

curred, may not be, Any other interpretation would -

grant complete protection for any tortious act com-
mitted by investigative news. reporters, simply be-
cause they eventually published a story based on their

‘investigations. Nothing in the language of § 3425.3
.nnplles that the California legislature intendéd siich a

result Bt

EFN3. This same argument applies to Defen-
dants' constitutional arguments. Defendants
correctly contend Plaintiffs cannot circum-
vent constitutional free speech protections
by recasting privacy claims as other com-
mon law torts, such as intentional and negli-
gent infliction of emotional distress. See
Blatty v. New_York Times Co., 42 Cal.3d

Page 15

Lopes, but argues that she did so only because she
was led to believe that the crew was making the film
for the District Attorney's office and that it would not
be used commercially. Baugh Decl.f{ 11-13. Baugh
further asserts that she explicitly. informed the crew
that she had no objections “to them doing some film-
ing of Elaine for the DA's office, as long as 1 was not
going to be on anyone's television” and that a crew
member satd “Okay.” Baugh Decl. § 13. Plaintiffs
therefore argue that Baugh's consent was effectively
rendered meaningless by the crew member's explicit
misrepresentation of their purposes in filming her
stary.

221[23] Trespass is a strict liability tort in the sense
that the defendant's motivation or good faith belief is

irrelevant... Miller v. NBC, 187 Cal.App.3d 1463,
1480-81. 232 Cal.Rptr. 668 (“The defendant is liable

for an intentianal eniry although he has acted in good

' ~faith, under the mistaken belief, however reasanable,

1033, 104243, 232 Cal.Rptr. 542, 728 P.2d -

1177 (1986). As a result, to the extent the
remaining claims are based on the actnal
publication of Plaintiffs' story, they are
barred. At the same time, these constitu-
tional protectlons do not immunize pre-
publication actlvxtles For example, even 2
public figure is entitled to prevent news re-

porters from entering a privite home. That °

public figure can maintain a trespass action

against a news reporter who climbs hig

fence, no matter how newsworthy the ulti-
ntate story published by the rgporter,

IV. Trespass and Intrusion on Seclusion

[21] Baugh admits that she consented to the entlji of

sented to their videotaping her discussions with

that he is committing no wrong.”). At the same time,
no trespass can-be-found if -actual consent to entry
was given. [d at 1480, 232 Cal.Rptr. 668 (“Where
there is a consensual entry, there is no tort, because
lack of consent is an element of the [theory underly-
ing the tort].”).

[24] Plaintiffs argue that the consent was not effac-
tive because Defendants exceeded the terms of the
consent given by Baugh. In peneral, California does
recegnize a trespass claim where the defendant ex-
ceeds the scope of the consent. Those cases involve
defendants whose intrusion on the land exceeds the
scope of the consent given, however. In this case, the

" - camera crew acted within the scope of Baugh's con-

. the camera crew into her home and that she con-

sent: while they were on the premises. If they ex-
ceeded the scope of Baugh's consent, they did s6 by
broadcasting the videotape, an act which occurred
after *757 they left Baugh's property and which can-
not support a trespass claim. See Mangini v. dero-
jet-General Corp., 230 Cal.App.3d 1125, 1141, 28]

Cal.Rptr. 827 (1991) (“A trespass may occur if the
party, entering fand pursuant to a limited consent, i.e.,
limited as to purpose or place, proceeds to exceed
those limits by divergent conduct on the land of an-
other.”) (citations omitted), =4

FN6. The case cited by Plaintiffs, Civic
Western_Corp. v. Zila Industries, lnc., 66
Cal.App.3d 1, 17. 135 Cal.Rptr. 215 {1977)
essentially reaches the same conclusion. In
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Civic Western, the defendant was a repos-
sessor whao entered the preinises with plain-
tiff's consent but then proceeded to exceed
the scope of the consent by unlawfully eject-
ing plaintiff's employees from the premises.

These activities exceeded the limits of the -

consent “by divergent conduct on the land
of ancther” /d (emphasis added). Plaintiff
has not cited:any case in which the divergent
conduct occurred after the defendant left the
plaintiff's property.

[25][26] No California cases indicate that the consent
must be knowing or meaningful and the Court does
not find any reason to add that requirement to the
tort. In a case where consent was frauduiently in-
duced, but.consent was nonetheless given, plaintiff
has no claim for trespass. Of course, a plaintiff in this
predlcament may still have a remedy based on fraud
or intentional misrepresentation.

In pursuing’ inis "Glaif, Plaintiff iargely” rélies on
Miller, in which in NBC news camera crew followed
a paramedic team into the plaintiff's home after plain-
tiff suffered & heart attack. Under these circum-
stances, the court held that the victim's wife could
maintain an action based on trespess, intrusion, and
intentional infliction of emotional distress. In Miller,
however, no member of the camera crew attempted to
obtain plaintiff's consent; they simply barged in with
the paramedics. id._187 Cal.App.3d at 1475 232
Cal.Rptr. 668. Miller does not stand for the proposi-
tion that consent must be knowing. ™ The Court
therefore DISMISSES Plaintiff's trespass claim B

FNT. Nor does Diviempmn v rnne !nc 449 .
F.2d 245 (8th Cir.1971). In Dietemann, the -

defendants gained consensual entry to plain-
tiff's home by misrepresenting their identity.
Defendants then surreptitiously used a hid-
den camera to photograph plaintiff and a
hidden microphone to record their conversa-
tion. In these circumstances, the Ninth Cir-
cuit found an invasion of privacy, it im-
plied that no “technical” trespass had oc-
curred. Jd. at 247. In addition, plaintiff never
consented in any way to the use of the cam-
era or microphone, a lkey distinction be-
tween Dietemane and the present case.

FNB. Plaintiffs' motion for sumrﬁary judg-

Page 16

ment on the trespass claim is therefore DE-
NIED. .

271[28] Plaintiffs’ intrusion on seclusion claim suf-
fers from the same defect. Intrusion on seclusion is

shown when “one [ ] intentionally intrudes, physi--,

cally or otherwise, upon the solitude or seclusion of
another or his private concems ... if the intrusion
would be highly offensive to a reasonable person.”
Miller, 187 Cal App.3d at 1482, 232 Cal Rptr, 66§
(citation omitted). Intrusion on seclusion requires
neither publication nor “the existence of a technical
trespass.”  Dietemann v. Time, [nc., 449 F.2d 245,
247 (9th Cir.1971). Nonetheless, as with any inten-
tional tort, consent is an absolute defense, even if
improperly induced. See eg Cobbs v. Grant 8
Cal.3d 229.:.104 CelRptr. 505. 502 B.2d.1 (1972)
(where patient's consent to operation is not fully in-
formed, but consent was nonetheless given, any dam-
ages from the operation must. be recovered under a
negligence theory not a battery theory). Baugh gave
her cotiseni and-she -therefore has no icinedy uinder
this theory, The Court DISMISSES the claim for
intrusion on seclusion.

V. Unlawful Business Practices

[29] Plaintiffs' claim is based on Cal.Bus. &
Prof.Code § 17200 and §-17203. There are two inde-
pendent problems fatal to Plaintiffs' claim. First,
Plaintiffs contend that the unlawful act giving rise to
liability under § 17200 is the original trespass at
Plaintiffs' home. Since the Court has net found that
no trespass- occuned this basis for hablllty has been

" eliminated. -

Second, § 17203 authorizes injunctions and restitu-
tionary relief, but riot damages Plaintiffs argue that
they are not seeking damages but are merely seeking
restitutionary relief xeﬂectlng the vajue of what was
taken from them. This theory is not plausible.*758
Plaintiffs are seeking a remedy for the embarrassment
and cmotmnal distress caised by Defendants' pubh-
cation of the incident at her home. Plamtlff is not

arguing that she could have sold her story tfo another

network and-that the CBS broadcast effectively mis-

appropriated the value of her story. Under Plaintiffs'
approach, any damage claim could be converted into
an argument for restitution. § 17203 plainly did not
intend such a result™  The Court DISMISSES
Plaintiffs' claim for relief under this section 42
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FNS. § 17203 merely authorizes the court to
makes orders “necessary to restore to any
person in interest any money or property,
real or personal, which may have been ac-
quned by means of such unfair competi-
tion.”

FN10. Plaintiffs motion for summary judg-
ment on the unfair business practices claim
is therefore DENIED.

V1. Intentional and Negligent Infliction of Emotional
Distress

[30] Both parties agree that a claim for intentional
infliction of emotional distress must be based on
“putrageous” conduct. Baugh has alleged that Defen-
dants’ personnel entered bher ‘home, and - misrepre-
sented their identity in order to gain lher consent to
v1dc0tap|ng, all at a-time of extreme emotional .vul-
nerability.” Moreover, Defendants selected Baugh

~ specifically because an incident of domestic violence

has just occurred; they therefore must have known
that Baugh was vulnerable and took advantage of her
position. These allegations adequately state a claim
for intentional infliction of emotiona! distress. See
Miller, 187 Cal.App.3d at 1487, 232 Cal.Rptr. 668
(emotional distress claim viable even if camera crew
dld ot 11ave a speclﬁc maljcious or evil purpose”);
'''' 164 Cal.App.3d
602, 616, 210 Cal.Rptr. 578 (19853 (“behavior may
be considered-dutragéous if a defendant (1)-abuses a

~ relation or position which gives him power to dam- -
age the’ plaintiff's interest; (2) knows the plaintiff is-

susceptible to'injuries through mental distress; or (3)
acts intentionally or unreasonably with the recogni-
tion that the acts are likely to result in iliness through
mental distress™). At this stage of the proceedings,

.the Court cannot say that Defendants’ behavior was

not outrageous as a matier of law. Seé Miller 187
Cal App.3d at 1488, 232 Cal.Rptr. 658 (jury question
of outragecusness presented where camera crew fol-
fowed paramedics into heart attack victim's home).
The motion to dismiss the intentional infliction of
emotional distress claim is DENIED.

[31] Plaintiffs' negligence claim is based on the ar-

gument that “once Plaintiff notified Defendants that

she was misled about their intentions with respect to
the videotaping in her home and that she did not want

Page 17

her privacy breached, Defendants had a legal duty not
to reveal the embarrassing, private facts about Plain-
tiff and her daughter.” Plaintiff's Opposition at 22.
There are two problems with this argument. First,

Plaintiffs provide no authority for the proposition that

a legal duty arises in this situation and the Court is
not aware of any such authority. In the absence of a
special duty, the decision to go ahead with the broad-
cast cannot be the basis for & negligence claim. The
Court therefore DISMISSES the claim for negligent
inflictien of emotional distress.

VII. Fraud

[32] Defenddnts move for a more definite statement
of Plaintiffs' fraud claim, as required by Fed. R.Civ.P.
9(b). Plaintiff-has described the time and place of the
alleged misrepresentations, but has failed to identify
the persons making some of the misrepresentations.
This omission is excusable, however, because the
camera crew at Plaintiffs' home failed to provide their
namss. Since this case is governed by General Order
No. 34, no discovery has been allowed. The Court
finds that Plaintiffs have sufficiently pleaded their
fraud claim at this stage of the proceedings. As dis-
covery proceeds, Plaintiffs shall amend their com-
plaint to specifically identify each individual alleged
to have made a misrepresentation to Plainiiffs. The
Court DENIES Defendants' motion for a more defi-
nite statement.

VI KPIX and Group W's Independent Grounds for
Dlsmzssal

[33] Gronn W and KPIX argue that they merely acted

as a conduit for the network's *759 broadcast and that
none of their persorinel were involved in the video-
taping at Plaintiffs' home. Under their theory, since
they do not edii, review, or in any way contlol the
network's. production of STREET STORIES, or its

‘broadcast, they lack the requisite scienter for llabmty

Group W and KPIX are liable only if their amplbyees
were directly involved in the incident at Plaintiffs'
home or, in some way, prepared the STREET STO-
RIES segment on Plaintiffs. Defendants have submit-
ted several declarations, all asserting that no KPIX or
Group W employees appeared at Plaintiffs' home.

See Declaration of Stephen Hildebrant, 1[ G, Supple-
mental Declaration of Rosemary Roach, 4 (“Lest
there be any lingering doubt on this issiie, I wish to
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clarify that no KP1X-TV cameraman, soundman, or
other employee was involved in any way in the
videotaping, writing, editing, or other production
efforts for the STREET STORIES 1993."). Plaintiff
has responded with a declaration from Donald
Dunkel, a former journalism professer and currently

news manager at an ABC affiliate, asserting that’

“from personal experience, 1 am familiar with the
various arrangements that are made between CBS,
Inc. and its local affiliates ... T believe that in the ma-
jority of situations when CBS needs a local video
camera crew to assist the preparation of a “Street
Stories” segmient in a major market like San Fran-
cisco, someone from the network calls the local af-
filiate, in this case KPIX, and schedules the use of an
affiliate crew and equipment.” Declaration of Don-
ald Dunkel, §.6, § 10.

If this evidence had been submitted after full discov-
ery, the Court would find it wholly insufficient to
defeat summary judgment. It is not enough to show

-that CBS eometimes, .or even usually, uses a-camora:

crew supplied by the local affiliate; Plaintiffs cannot
pin liability on Group W and KP1X unless they can
identify specific employees who appeared at Plain-
tiffs' home. Because of restrictions imposed by Gen-
eral Order No. 34, however, no discovery has been
allowed. The Court is therefore reluctant to grant
summary judgment simply on the basis of declara-
tions supplied by KPIX and Group W executives.
Plaintiff is entitled to sufficient discovery to deter-
mine who supplied the camera crew and to determine
the identity of each person who appeared at Plaintiffs'
home on the evening of January 21; 1992,

The Cour‘t DENIES Gloup W and KPD{'s mdcpend-.

ent motion for dismissal or summa!y + judgment. The
Court further OR.DERS the parties to purgue immedi-
ate and ineXpensive discovery sufficient to determine
the identity of each mémber of the crew that appeared

at the Bauglh home. Unless this discovery shows in--

volvemnent by Group W or KPIX employees, Plain-
tiffs shall dismiss Group W and KPIX within sixty
(60) days after the identity of the camera crew is dis-
closed.

X. Motisn for Relief from Arbitration

[34] Plaintiffs move for relief from arbitration pursu-
ant to local rule 500-3. Defendants oppose this mo-

tion but both parties agree that referral to the ENE

Page 18

program or to a settlement conference would be pro-
ductive. Given the complexity of the issues surviving
the moticns to dismiss, arbitration is unlikely to re-
sotve this case. The Court REMOVES this matter
from mandatory arbitration.- : '

CONCLUSION
For the reasons set forth above, the CGur’f issues the

following orders:

(1) The Court DISMISSES the claims for appropria-
tion of likeness, intrusion on seclusion, trespass, un-
fair competition, and negligent infliction of emotional
distress,

(2) The Court DENIES Defendanis’ motions with

respect to the disclosure of private facts, fraud, and
intentional infliction of emoticnal distress claims,

(3) The parties are ORDERED to pursue iminedizte
and inexpensive discovery to determine the identity
of the news crew that appeared at Baugh's home on
January 21, 1992.

(4) The Court REMOVES this matter from the
Court's mandatory arbitration program.

(5) The Court REFERS this matter to the Honorable
Claudia Wilken for the purpose of *760 conducting
an early settlement conference and designing a dis-

_covery schedule, if necessary. The parties shall con-.
" fact Magistrate Judge Wilken's chambers forthwith to

arrange the settlement conference..

‘SO ORDERED.

N.D.Cal,,1993:
Baugh v. CBS, Inc.

" 828 F.Supp. 745 21 Media L. Rep. 2065

END OF DOCUMENT
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PSEAN PATRICK DELANEY et al., Petitioners,

V. .

THE SUPERIOR COURT OF LOS ANGELES
COUNTY, Respondent; ROXANA KOPETMAN et
al., Real Parties in Interest
No. S006866.

Supreme Court of California
May 3, 1990.

SUMMARY

‘plaint wnth possession of brass knuckles in violation
of Pen. Code, § 12020, subd. {(a), moved to suppress
evidence of the brass knuékies on the ground that he
had not consented to the patdown search of his jacket

had been accompanying the members of a police task
force who had seized the knuckles, and defendant
subpoenaed them to testify at the suppression hear-
ing. The reporters moved to quash the subpoenas,
contending that their eyewitness observations consti-
:tuted “unpublished information” protected by the
- newsperson's shield law (Cal. Const., art.'], § 2, subd;
(b); Evid. Code, § 1070). The municipal court denied
the motions, and.the reporters refused to testify as to
‘whether defendant had consented to the search. The
municipal court concluded that the shield law did not
apply to the reporters' eyewitness observations and
that, even if it did apply, the need for the reporters'
presumably disinterested testimony outweighed their
" claim of immunity. The court cited both reporters for
contempt. The reporters filed petitions for writs of
habeas corpus in the superior court, and that court
granted their petitions, finding that the shield law

provided them with immunity from contempt, (Supe-

rior Court of Los Angeles County, Nos. HC206320
and HC206321, Aurslio Muncz, Judge.) Both defen-
dant and the People then filed a joint petition in the
Court of Appeal seeking to vacate the orders of the
superior court granting the habeas _corpus petitions,
The Court of Appeal, Second Dlst Div, Ong, No.
B032695, found that the shlcld law does not. glve a
newsperson the nght to refuse to testify as to his ob-
servations of a public event and ordered the superior

court to vacate its orders granting the petitions for
writs of habeas corpus.

The Supreme Court affirmed the judgment of the
Court of Appeal and directed the Court of Appsal fo
issue a peremptory writ of mandate compelling the
superior court to vacate its orders granting the habeas
corpus petitions and to make new and different orders
denying the habeas corpus petitions. The court held
that the definition of “unpublished information” in
the shield law includes a newsperson's unpublished,
nonconfidential eyewitness observations of an occur-
rence in a public place'. It héld thdt the municipal
court stiick the propér balance ih detennmmg that if
the shield law did apply, the rapm‘ters presumably
disinterested testirhony -on thé consent issue out-
weighed their claim of immunity. It also held that
defendant et and surpassed the required threshold
showing for disclosure, since there was not just a
rcasonable possibility, but rather a substantial cer-
tainty, that the testimony would assist hirh in his de-
fense. Further, the reporters' observations were not
made in confidence and were not sensitive, their tes-
timony would not impinge on ‘their future news-
gathering ability, and they were the only two possible
disinterestéd witnesses. (Opinion by Eagleson, I,
with Lucas, C. J (as to part II]}, Panelli, Kennard, J1.,

and Kremer (Damel 1y, 1, ™ concurring. Separatc
concurring opinions by Mosk, J., and by Broussard;

- 1., with-Lucds, C. J,, concurring as to part [ only.)

FN* Presiding Justice, Court of Appeal,
Fourth Appéllate District, Division One, as-
signéd by the Chmrperson of the Judicial |
Council. -

HEADNOTES
Classified to California Digest of Official Reports

(1) Witnesses § 11--Privileged Relationships and
Communications-- Newsperson's Sh:eld Law--Nature
of Protection,

Cal. Conat., art..I, § 2, subd. (b), and Evid. Code. §
1070, California's ShlEId law, protects a newsperson
from being adjudged in contempt for refusing to dis-
close either (1) unpublished information, or (2) the
source of information, whether published or unpub-
lished. The protection provided by these provisions is
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not a privilege but only an immunity. (Disapproving,
to the extent they suggest the contrary, Hammarley v.
Superior_Court (1979) 89 Cal.App.3d 388 [ 153
Cal.Rptr. 608], and CBS /ne. v. Superior Court

(i1978) 85 Cal.App.3d 241 [ 149 Cai.Rptr. 421].) The
shield law prohibits only a judgment of contempt

and, unlike a privilege, it does not protect against
other sanctions.

[Privilege of news-gatherer against disclosure of con-
fidential sources or information, note, 99 A.L.R.3d
37. See aiso Cal.Jur3d, Evidence, § 473;
Am:Jur.2d, Witnesses, § 297.]

{21, 2b, 2¢, 2d, 2e, 2f, 2g) Witnesses § 11--Privileged

Relationships and Comununications--Newsperson's
Shield Law--Unpublished Information as Including
Reporter's Eyewitness Observations.
~1In the newsperson's shield law (Cal. Const., art. I &
2, subd. (b); Evid. Code. § 1070), the definition of
“unpublished information” includes a newsperson's
unpublished, nonconfidential eyewitness observa-
tions of an occurrence in a public place. The shield
iawstates plainly that a newsperson is not to be ad-
judged in contempt for refusing to disclose any un-
published information. In the context of the shield
law, “any"” means. without limit.and no matter, what
kind. Nowhere in the definition of unpublished in-
formation is there an explicit or implied restriction to
confidential information. Although a possible infer-
ence from the ballet argument in favor of Proposition
5in 1980 the measure that-adopted the constitutional
provision, was that only confidential information was
meant to be protected, a possible inference in an ex-
trinsic source may not be given more weight than a
" clear statement in the Constltutlon itself. (Disapprov-
ing, to the extent that they hold or suggest that the
' shield law protects only confidential informaticn,
CBS, Inc._v. Superior Court (1978) BS Cal.App.3d
241 [ 149 Cal.Rptr. 421], and Liggetr v. Superior
Court (1989) 211 Cal.App.3d 1461 [ 260 Cal.Rptr.
161]. review granted Oct. 12, 1989 (5011581).)

(3) Witnesses § 11--Privileged Relationships and
Communications:- Newsperson's Shield Law--Nature
of Protection--Information Gathered Outside Scope
of Employment as Reporter. -

The newspersen's shield law (Cal, Const, art. [ § 2
subd. (b); Evid. Code, § 1070), provides no protec-
tion for information obtained by a journalist niot di-
rectly engaged in gathenrlg, receiving, or processing
news,

© 2009 Thomson Reuters/West. }‘\Tn
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(4) Statutes § 21--Construction--Legislative Intent.

In construing & law, a court's primary task is to de-
termine the lawmalkers' intent, In the case of a consti-
tutional provision enacted by the voters, their intent
governs, To determine intent, the court tumns first to

the words themselves for the answer, If:the language

is clear and unambiguous, there is no need for con-
structicn, nor is it necessary to resort to indicia of the
intent of the Legislature (in the case of a statute) or of
the voters (in the case of a provision adopted by the
voters).

(5) Constitutional Law § 13--Construction of Consti-
tutions--Ordinary Meaning.

Waords used in a constitutional provision should be
given the meaning they bear in ordinary use,

(6) Statutes § 38--Construction--Giving Effect to
Statute--Construing Every Word.
In construing a statute, significance should be given,

if possible, o every word of the act.. Converssly, a .

construction that renders a word surplusage should be
avoided,

(?) Constitutional Law § 13--Construction of Consti-
tutions--Language of Enactment.

The Constitution is to interpreted by the language in
which it is written, and couirts are no more-at liberty
to add provisions to what is therein declared .in defi-
nite Janguage than they are to disregard any of its
exXpress provisions.

(8) Words, Phrases, and Maxims--Information:

. “Informiation” includes “reception of knowledge” and .

‘"knowledge obtained ﬁ'om.readmg, observation, or
instruction.”

(9) Constitutional Law § 24--Counstitutionality of
Leglslatmn--Rules of Interpretatmn--Conﬂlct Bev
tween Statute and Constitution.

Wherever statutes conflict with constitutional provi-
sions, the cdn'sti't&tidnal provisions must prevail,

L_) Constltutlonal Law § 12--Construction of Con-‘

stltutlons—-Background Purpose, and Intent of En-
actment—~Leg15lat1ve Materials Not Before Voters.

In construing constitutional language, legislative ma-
terials not before the voters are noét relevant to deter-
mining the voters' intent.

c()',‘laim to Orig. US Gov. Works.




789 P.2d 934

Pape 3

50 Cal.3d 783, 789 P.2d 934, 268 Cal.Rptr. 753, 58 USLW 2670, 17 Media L. Rep. 1817

{Cite as: 50 Cal.3d 785)

(11) Statutes § 42--Construction--Aids--Motives or
Understandings of Author.

In construing legislation, the motives or undcrstand-
ings of an individual legislator are not considered,
even if he or she authored the statute,

(12) Constitutional Law § 12--Construction of Con-
stitutions--Background, Purpose, and Intent of En-
actment--Ballot Arguments,

Ballot arguments are accepted sources from which to
ascertain the voters' intent in adopting a constitutional
provision. As with the legislative history of a statute,
however, a court need not look beyond the language
of the enactment when the language is unambiguous.

(13) Statutes § 31;-Construction--Language--

- Definitions.- _
If the lawmaker has provided an express definition,
the courts must take it as they find it,

(14) Constitutional Law § i0--Construction of Con-
stitutions--Inconveniences Involved in Application.
Courts, in construing the Constitution, are bound to

suppose that any inconveniences involved in the ap-’

plication of its provisions, according to their plain
terms and: import, were considered in its formation,
and voluntarily accepted as less intolerable than those
whlch are thereby avoided, or as fully compensated
by countervailing advantages.

(f5) Witnesses § 11--Privileged Relationships and
Communications-- Newspérson's Shield Law--
Application in Criminal Proceedings.
The protection of thé newsperson's shield law (Cal.
onst, art. T.°§ 2, subd. (b); Evid. Code, § 1070), is
overcome in a criminal proceeding on a showirig that
nondisclosure would deprive the defendant of his
fedérdl constitutional right to a fair trial. The incorpo-
ration 'of the shield law into the California Constita-

-tion’ canfof restrict a criminal defendant's federal -

constitutional right to a fair trial. Such a result would
violate the supremacy clauses of the federal and state
Constitutions (U.S. Const., art_ VI, ¢l. 2; Cal. CoAst,
art. 111, § 1).

(16) Witnesses § 11--Privileged Relationships and
Communications-- Newsperson's  Shield Law--
Application in Criminal Proceedings—-Burden of
Prodf.

A person claiming a privilege bears the burden of
proving he is entitled to the privilege. Pursuant to its

terms, the newsperson's shield law {Cal. Const.. art, [,
§ 2, subd. (b); Evid. Code. § 1070) provides only an
immunity from contempt, not a privilege. This dis-
tinction, however, is not relevant to assigning the
burden. Regardless of the label used, the purpose of
the shield law is the same-to protect a newsperson's
ability to gather and repoit the news. The newsperson
seeking immunity must prove all the requirements of
the shield law have been met. The burden then shifts
to the criminal defendant seeking discovery to make
the showing required to overcome the shield law.

178, 17b, 17¢) Witnesses § 11--Privileged Relation-
ships and Comununications--Newsperson's Shield
Law--Application in Criminal Proceedings-- Proce-
dure for Overcoming Immunity.

To .cvercome, a. claim. of immunity under the .news-.
person's shield law (Cal, Const., art. 1, § 2, subd. (b);

Evid. Code, § 1070), a criminel defendant must male
a threshold showing that there exists a ressonable
poss1b1|1ty that the information will materially assist

" hi§ defense. The court must.then consider the defen:

dant's and newsperson's respective, and perhaps con-
flicting, interests, taking into account: whether the
unpubhshcd information is confi dential or sensitive,;

whether the policy of ther‘_.shleld law will be thwartcd
by disclosure (if the defendant is himself the source-
of the information, it cannot seriously be argued that
the source will feel that his confidence has been
breached); the importance of the evidence to the de-
fendant's case; and, in the appropriate case, whether
there is an alternative source for. the unpublished in-
formation. The court must then balance these factors.

An in camera hearing will not be required in gvery

‘case. The court has discretion in the first instance to-

determine whether-a- newsperson's claim of confiden-
tiality or sensitivity is colorable. If the court deter-
mines the claim is colorable, it must then receive the
newsperson's testimony in camera. . (Dlsapprovmg
Hallissy v. Superior Court (1988) 200 Cal. App.3d
1038 [ 248 Cal.Rptr. 635}, to the extent it did not =~
consider the fact that the party seeking disclosure was
the source of the unpublished information.)

(18) Criminal Law § I4O--Dlscovery--R1ght to Cotn-
pulsory Process.

A criminal defendant's constitutional right to compul-
S0rY procgss was mtcnded to pcnmt him to request
governmental assistance in obfaining hkely helpful
evidence, not just evidence that he can show before-
hand W|ll go to the heart of his case. The need to de-
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velop all relevant facts in the adversary system is
both fundamental end comprehensive. The ends of
criminal justice would be’ defeated if judgments were
to be founded on a partial or speculative presentation
of the facts. The very integrity of the judicial systein
and public confidence in the system depend on full
disclosure of all the facts, within the framework of
the rules of evidence.

(192, 19b) Witnesses § 11--Privileged Relationships
and Communications-- Newsperson's Shield Law--
Application .in Criminal Proceedings--Procedure for
Overcoming Immunity--Nature of Threshold Shnw-
ing.

A ctiminal defendant, in order to overcome the im-
munity created by the newsperson's shield law (Cal.
art. I 82 subd, (b); Evid. Code § 1070,
must make a threshqld showing. This showing need
not be detailed or specific, but it must rest on more
than mere speculation. The défendant need not show
a reasonablé possibility that the information sought

("r\nu-

.....

will lead to his eéxoneration; he rieed only show a

reasonable possibility that the'information will mate-
rially assist his defense. Evidénce may be critical to a
defense even if it will not lead to exoneration. For
example, evidence may establish an “imperfect de-
fensez,” a lesser included offense, a lesser related of-
fense; or a lesser degree of the same crime; impeach
the credibility of a prosecution witness; or, as in capi-
tal cases, establish mitigating circuinstances relevant
to the penalty detetmindtion. A criminal defendant's
constitutional right to a fait trial includes these as-
pects of his defense. -

20) Words, Phrasc's, and Méxims--Exoneration.
SEnsneration” ivien .w..u.'al of a burden
charge responsibility, or duty " Stated more simply,
in criminal proceedmgs “exoneration” is generally
understood to mean an acquittal or dismissal of
_ charges.

IuC-.zu.:

(21) Witnesses § 11_--Privileged Relationships and
Communications-- Newsperson's. Shigld Law--
Application in Criminal Proccedmgs--Procedure for
Ovefcoming Immunity--Alternative-sourée Regquire-
ment.

In a proceeding in which a cru'nmal defendant at-
tempts to overcome the immunity prowded by the
newsperson's shield law (Cal. Const., art. L §2, subd.
{b); Ewd Code, § 1070) a universal and inflexible
requlrement that the defendant show that he has ne

© 2009 Thomson Reuters/West.
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alternative source for the information sought, is inap-
propriate. In considering whether the requirement is
appropriate in a given case, the trial court should
consider the type of information being sought (e.g,,
names of potential witnesses, documents, a reporter's

- eyewitness. observations), the quality of the alterna-
tive source, and the practicality of abtaining the in-
formation from the alternative source. The trial court
must also consider whether the information is confi-
dential or sensitive, the interest.sought to be protected
by the shield law, and the importance of the informa-
tion to the criminal defendant. (Disapproving, to the
extent théy suggest that a criminal defendant must in
every case show the lack of an altérnative source re-
gardiess of the circumstances, Hammarley v. Supe-
rior Court (19793 85 Cal.App.3d 388 [ 153 Cal.Rptr.
AOR1, and Hallissy v, Superior Coyrf. (1988) 200
Cal. App.3d 1038 [ 248 Cal.Rptr. 6351.)

(22) Witnesses § 11--Privileged Relationships and
Communications-- Newsperson's Shield Law--
in Criminal Proceedings--Reporters'
Eyewitness Observations of Search and Seizure,
In a prosecution for possession of brass knuckles
(Pen. Code, § 12020; subd. (a)), in which defendant
‘moved to suppress evidence of the brass knuckles on
the ground that he had not-consented to the patdown
search of his jacket that led to the seizure of the
knuckles, the municipal court did not err in determin-
-Ing that if the newsperson's shield law (Cal. Const.,
art. I, § 2, subd. (b); Evid. Code, §.1070) applicd.to

the eyewitness observations by two reporters of the

__nonconfidential, public circumstances of the search »

AP

18

and seizure, the reporters' presumably dlsmterested
testimony on the consent issue "outweighed their
claim of immunity. The reporiers had been accompa-’
nying members of the pohce task force that encoun-
tered defendant and seized the knuckles, Defendant
met and surpassed the required threshold showing for
disclosure, since there was not just a reasonable pos-
‘sibility, but rather a substantial certaiity, that thie -
reporter's testimony would assist him in his defense.
Further, the reporters' observations were not made in
'conﬁdsnce and were not sensitive, their testimony
would not impinge on their future news-gathering
ability, and they were the only two possible disinter-
ested witnesses.

(23) Witnesses § 11--Privileged Relationships and
Communications-- Newsperson's  Shield  Law--
_Application in Criminal Proceedings--Reporters'

2la1m to Orig. US Gov. Works.




789 P.2d 934

Page 5

50 Cal.3d 785, 789 P.2d 934, 268 Cal.Rptr. 753, 58 USLW 2670, 17 Media L. Rep. 1817

(Cite as: 50'Cal.3d 785)

Eyewitness Observations of Search and Seizure--
Sufficiency of Evidence to Support Finding.
In a prosecution for possession of brass knuckles

(Pen._Code, § 12020, subd. (a)), in which defendant

moved to suppress evidence of the brass knuckles on

_ the ground that he had not consented to the patdown

search of his jacket that led to the seizure of the
knuekles, the municipal court's order citing two re-
porters for contempt, on the ground of their refusal to
testify as to their observations of the search and sei-
zure' incident, was supported by substantial evidence,
The reporters had been accompanying members of a
police task force at the time of the encounter. They
contended that they were entitled to the immuniity

provided by the newsperson's shield law {Cal, Const.,

rt L, § 2, subd, (b); Evid. Code, § 1070). However,

- the trial court, correct'ly___deterinmed that if the, law

applied, the need for the reporters' presumably di_sin-
terested testimiony on the consent issue outweighed
their clatm of immunity under the shield law,

Wilbur F. Littlefield, Public Defender, Laiirence M.
Samoff, Michael Updike aiid Albert J. Menaster,
Deputy Public Defenders, John A. Vander Lans, City
Prosecutor, Robert R. Recknagel, Assistant City
Prosecutor, Steven Shaw and Gerry L. Ensley, Dep-
uty City Prosecutors, for Petitioners.

No appearance for Respondent,

Gibson, Dunn & Crutcher, Rex S. Heinke, Kelli L.
Sager, Sheila R. Caudle, William A. Niese and Glen
A. Smiith for Real Parties in Interest.

EAGLESON, J. .
The issues in this case are: (1) whether the term “un-

- publishéd' information™" ifi“the- California ‘néwsper-

son's shield law (Cal. Const., art. 1, § 2, subd. (b);
Evid. Code, § 1070} inciudes a neéwsperson's noncon-
fidential, eyewitness observatiofis of an occurrence in
a public place; and, (2) if so, whether a hewsperson
can nevertheless be held in contempt for refusing to

disclose such information in a criminal proceeding,
*793

As we shall explain, we hold the shield law's broad

definition of “unpublished information” does not
require a showing by the newsperson that the infor-
mation was obtained in confidence. We further hold,
however, that a newsperson's protection under the
shield law must yield to a criniinal defendant's consti-
tuticnal right to a fair trial whén the newsperson's

refusal to disclose information would unduly tnfringe
on that right, In this case, the trial court correctly
determined that the balance between the rights of the
newspersons and the defendant weighs in favor of
compelled disclosuré. We affirm the judgment of the
Court of Appeal.

Facts
Underlying Facts

Real parties in interest, Los Angeles Times reporter
Roxana Kopetman and photographer Roberto Santi-
ago Bertero, were acéompanying members of & Long
Beach Police Department task force on patrol. (For

convenience we will sometimes refer collectwely to. .
" Kopetman and Bertero as the féporters.) The officers

observed Sean Patrick Delaney and a comipanion
seated on a bench in the Long Beach Plaza Mall: A
plastic bag of a type often used to store narcotics was

- protrudinig from Delaney's shirt pocket. The -officers. . .

inquired about the conténts of the bag, and Delangy
removed it from his pocket to show that it contained
a piece of gold and a piece of jewelry. He told the
officers he:intenidéd to pawn the items at the mall.
Because no pawnshops were in the mall, the officers
became suspicious and asked Délaney for his identi-
fication. Delaney reached for a jacket lying next to
him on the bénch as if to get his wallet. According to
the officers, they asked Delaney before he picked up
the jacket if they could check it for weapons: He al-
legedly consented to the search. An officer ran his
fingers along-the outside of the jacket and felt & hard

object in its pocket. He reached inside and retrieved 2 -

set of brass knuckles, which Delaney clalmed was a
key chain. :

Four days later, the Los Angeles Times (hereafter the
Times) published-an article about the police task

- force: The article included information regarding the:

police contact with Delaney but did not refer to
whether he had consented to the search of his jacket
pocket; .

Procedural History

Delaney was charged in a misdemeanor complaint
with possession of brass knuckles in violation of
Penai Code section 12020, subdivision (a). HE moved
to suppress evidence of the brass knuckles, arguing
that he had not consented to the patdown search of
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his jacket and that the resulting seizure *794 of the
brass knuckles was therefore illegal because the offi-
cers had lacked a reasonable suspicion that he was

armed. Delaney subpoenaed the reporters to testify at.

the suppression hearing in municipal court. The re-
porters moved to quash the subpoenas, contending
they could not be compelled to testify because their
eyewitness observations of the public search and sei-
zure constituted “unpublished information™ protected
by the newspersons' shield law from disclosure. The
motions were denied.

Following testimony by the officers at the suppres-
sion hearing, the reporters were called to testify by
the prosecution to demonstrate the legality of the
seizure. Their testimony established that each of them
. observed the evouts leading to the ceizure and that
each was situated in a position to cbserve whether
Delaney had consented to the search of his jacket,
The reporters, however, refused to answer any ques-
tions relating to whether Delaney had consented. The
muricipal court coucluded that the shield law did not
apply to the reporters' eyewitness observations of the

nonconfidential, public circumstances of the search

and seizure. The court further found that, even if the
shield law applied, the need for the reporters' pre-
sumably disinterested testimony on the consent issue
outweighed their claim of immunity under-the shield
1aw. The court cited both reporters for contempt.

The reporters filed petitions for writs of habeas cor-
pus in the superior court. That court found the shield
law provided the reporters with immunity from con-
tempt and granted their petmons

“Delaney and the People of'the State of California
{through the Long Beach City Prosecutor) filed a
joint petition in the Court of Appeal seeking to vacate
the orders of the superior court that granted the re-

porters' habeas, corpus petitions. (Delaney's misde-

meanor prosecution has been suspended pending fi-
nal resolution of the reporters' contempt citations.)
The Court of Appeal held the shield law does not
give a newsperson the right to refuse to testify as to
his observations of a public event and ordered the
superior court to vacate its orders granting the peti-
tions for writs of habeas corpus. The Court of Ap-

peal's decision was initially unanimous but, after real

parties petitioned for rehearing, one justice changed
her position and filed a dissenting opinion.

Page 6

Discussion

L. History of California’s Shield Law

. Newspersons had no privilege or immunity under

common law to refuse to disclose the identity of their
confidential sources. (Ex Parte *795Lawrence and
Levings (1897) 116 Cal. 298, 300 [ 48 P. 124] [up-
holding contempt citations issued to a newspaper
reporter and editor for refusing to disclose confiden-
tial sources to the state Senate]; Mitchell v. Superior
Court (1984} 37 Cgl3d 268. 274 fin. 3 [ 208
Cal.Rptr. 152, 690 P.2d 625] [noting prohibition_jin
Evidence Code section 911 of common law privi-
leges], Tent. Recommendation and Study Relating to
the Uniform Rules of Evidence, art, V, Privileges

(Feb. 10545 § Cal. Law ilcvisios Com. Rep (1964)

p. 488 [noting that “the newsmens privilege is en-
tirely alien to the COMIMon Iaw“])

FN1 We use the term “newsperson” for
convenience to refer to all the categories of
persons identified in the shield law. (Cal

Const. art. I, § 2, subd. (b); Evid. Code, §
- 1070)

In 1935 the Legislature passed the first shield law,
(Stats. 1935, ch. 532, § 1, pp. 1608-1610.) The stat-
ute, which was codified as Code of Civil Procedure
section 1881, subdivision 8, provided that newspaper
employees could not be adjudged in contempt for
refusal to disclose their sources to courts or legisia-

‘tive- or administrative bodies. Subsequent amend-—-

ments extended the immunity to employees of radip

and television -stations, press associations, and wire -
services. (Stats. 1961, ch. 629, § L, pp, 1797-1798.)
In 1965 the Leglslaturc transferred these statutory
provisions to Evidence Code section 1070, which
became effective in 1967. (Stats, 1965, ch. 299 § 2,
pp. 1297, 1323-1335; Bvid, Code, § 12.) ™ ,

FN2 In the remainder of this opinion we re- . -
fer to Evidence Code section 1070 for con-
venience merely as section 1070.

In 1972, a plurality of the United States Supreme
Court conciuded that the First Amendment to the
federal Constitution does not provide newspersons
with even a qualified privilege against appearing be-
fore a prand jury and being compelled to answer
questions as to either the identity of news sources er
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information received from those sources. (Bramzburg
v. Haves (1972) 408 U.5. 665 {33 L.Ed.2d 626, 92
S.Ct. 2646].) The high court made clear, however,

-that state legislatures are “free, within First Amend-

ment limits, to fashion theu own standards.”

"p. 706.) 3*796

(id., at

FN3 There has been considerable debate as
to whether the court as a whole in
Branzburg v._Hayes, supra, 408 U.S. 665
recognized a dualified priviiege. Four jus-
tices dissented from the plurality opinion.
Three of them (Justices Brennan, Marshall,
and Stewart) would have recognized a quali-
fied privilege; the fourth (Justice Douglas)
advocated an absolute privilege. Justice

. Powell joined the plurality..in-finding no.

privilege on the facts before the court but
stated his view that the question of privilege
should be determined on a case-by-case ba-
sis. Justice Stewart subsequently observed
- “that, in light of Justice Powell's concurring
opinicn, the decision was “perhaps by a vote
of four and a half to four and a haif” (Stew-
art, Or of the Press (1975) 26 Hastings L.J.
631, 635, )S'imtlarly, counsel for the New
York Times in one of thé consolldated cases
decided in anzbwg later ack.now]edged
that ... Justice Powell 's opinion is singularly
opaque ..." (Goodale, Branzburg v. Hayes
and the Developmg Qualified Privilege for
Newsmen (1975} 26  Hastings L.J.
709.)Despite this. lack of clear guidance,
. lower federal couris have’ consistently read
.. the case to-support some-kind of qualified
- privilege for reporters.” (Tribe, American
Constitutional Law (2d ed. 1988) § 12-22, p.
9?2) Several state courts have done like-
wise. In Mitcheil v. Superior Court,_supra,
37 Cal, 3d 268, 277, we concurred JIn, the ob-
servation by sorie other courts that Justice
Powell's position was the “minimum. com-
“mon, denominator” of Branzburg and that
the decision thercfore does not preclude a
qualified prmlege We did not decide the
question of whether Branzburg réquires a
prmlege in some cases. Because Branzburg
is not dispositive df the present case, we
need not linger over the troublesome ques-
tion of its scope and meaning.

Page 7

In 1974 the California Legisiature amended section
1070 to its present form, apparently in response to
Branzburg, supra, 408 U.S. 665.(Stats. 1974, ch.
1323, § 1, p. 2877; Stats. 1974, ch. 1456, § 2, p.
3184.) That amendment expanded the scope of the
shield law to profect against the compelled disclosure
of “unpublished information” as well as sources.

In June 1980, California voters approved Proposition
5, a state constitutional amendment proposed by the
Assembly. (Assem. Const. Amend. No. 4, Stats, 1978
(1977-1978 Reg. Sess.) res. ch. 77, pp. 4819-4820)
The proposition incorporated language virtually iden-
tical to section 1070 into the Cal 1forma Constitution,
as article |, section 2, subdivision (b). ©

FN4 For converience and blevity we refer
in the remainder of this opinion to the con-
stitutional provision as article 1. section 2(h).
It states in its entirety: “A publisher, editor,
reporter, or other person connected with or
employed upon a newspaper, magazine, or.
other periodical publication, or by & press
‘association or wire service, or any person
who has been so connected or employed,
shalf not be adjudged in contempt by a judi-
cial, legislative, or administrative body, or
any other body having the power to issue
subpoenas, for refusing to disclose the
source of any information procured while so
connected or employed for publication in a
ncwspaper magazme of other periodical
publication, of for refusing to disciose any
unpublished information obtaired or pre-
pared in gathering, receiving or processing

- of informatibn for communication to the
pubtic,

“Nor shall a radio or telewsmn news re-
porter” ot other person connected with or
employed by a radio of telewsmn station, or
any person who has ‘Beeri so connected or
employed, be so adjudged in contempt for
refusing to disclose the source of any infor-
matton procured whxle so connected or em-
ployed for néws or news commentaw pur-
poses on TE.dlD or telewsnon or for reﬁ.lsmg
to disclose any unpubhshed mformatlon ob-
tained or prepared in gathermg, recelvmg or
processing of iriformation for comimunica-
tion to the public,
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“As used in this subdivision, 'unpublished
information’ includes information not dis-
seminated to the public by the person from

whom disclosure is sought, whether_ or not

related information has been ~disseminated
and includes, but is not limited te, all notes,
outtakes, photographs, tapes or other data of
whatcver sort not itself disseminated to the
public throuzgh a medium of commumcatlon

whether or not published information based

upon or related to such material-has been -

disseminated.”
II. Scape af the Shield Law

" Article 1,"8éction 2(b) provides that a newsperson

“shall not be adjudged in contémpt ... for refusing to
disclose the source of any mformanon procured while
's0 connectéd or employed [as & newsperson] ... or for

refusing to disclose amy wipublished information

obtained or prepared In gatheririg, receiving or proc-
cssmg of information for communication to the pub-
lie.” (Itahcs added.) FNSL) Stated more simply, articie
I, section 2(b}*797 protects a newsperscn from being
adjudged in contempt fot refusing to disclose either:
(1) unpublished information, or (2) the source of in-
formation, whether published or unpiiblished. ™

FNS3 Because section 1070 and article 1, sec-
tion 2(b) are identical except for minor and
insignificant differences in wording, we will
discuss only the . constitutional provision.

Our. discussion of article I, section 2(b), .
however, aprlies with equal force to szction

1070. ( Union_Pacific R.R._Co. v. State Bd.
" of Egualization (1989) 49 Cal.3d 138, 146,
fn. 4 [ 260 CalRptr. 565, 776 P.2d 267]
[notmg that our dlscussxon of a state consti-

tutlonal provision apphed with equal force

fo its substantially identical statutofy coun-
terpart].}

FN6 As a preliminary matter, we think it

necessary to note the occasional mischarac-
terization of the shield law by the Courts of

Appeal More speclﬁcally, the protection
provided by the shield law has sometimes
been referred to as a privilege. Article 1, sec-
tion 2(b), however, states only that newsper-
sons “shal! not be adjudged in contempt.”

Page 8

On its face, the shield law does no more than
prohibit a newsperson from being held in
contempt, Moreover, the Legislature has
stressed in reference to identical language in
section 1070 that, “It should be noted that
Section 1070, like the existing law, provides
an immunity from being adjudged in con-
tempt; it does not create a privilege” (As-
sem. Committee on Judiciary com., 29B
West's Annot. Evid, Code (1966 ed.) § 1070,
p. 653, italics added.) The California Law
Revision Commission has also characterized
section 1070 as creating only an immunity,
not a privilege. (7 Cdl. Law Revision Com.
Rep. (Jan. 1965) p. 208.) Likewise, we have
recognized that the shield law prohibits only

© 8 judgimeit of cuideinpl and. that, uniike a
privilege, the shield law does not protect
against other sanctions. { Mitchell v. Supe-
rigr Court, siupra, 37 Cal.3d 268, 274.)

The immunity-privilege distinction has been
gbsérved in most cases. For example, in
KSDO v. Superior Courf (1982) 136
Cal.App.3d 375 [ 186 Cal.Rptr. 211], the
court stated, “The California shield law ... is
unique i that it affords only limited protec-
tion. Jt does nof create a prtwlege for
newspeoplc rather it prowdes an immunity
from being adjudged in contempt. This
rather basic distinction has been misstated
and apparently mistinderstood by members
of the news media and our courts as well.” (
ld_at Dp. 379-380. italics added) We agree
with the XSDO court and the others who
have correctly noted that the shield law pro-
vides only an immunity from contempt not
a privilege. ( Hallissy v. Superior Court
(1988) 200 Cal. App.3d 1038, 1045 [ 248
Cal.Rptr, 6351; Plavboy Enterprises, Inc. v.
* Superior’ Court (1984) 154 Cal.App.3d 14,
26 [ _Ol_C_ﬂM_OlD We disapprove of

occasional suggestmns perhaps inadvertent,
to the contiary. ( Hammarley v Superior

Court (1979) 89 Cal.App.3d 388.°396-398 [
153 Cal.RptT 608]; CBS, Inc. v. Superior
Court (1978) 85 Cal.App.3d 241, 250 [ 149

Cal.Rpir. 4211)

The parties agree there is no attempt to compel the
reporters to reveal the identity of a source. Delaney
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was the source of whatever information the reporters
may have as to whether he consented to the police
search of his jaclket, and his identity is of course al-
ready known. ™’Rather, Delaney seeks only the re-
porters’ testimony as to whether he consented to the
search. The reporters do not contend they promised to
keep confidential any information they obtained or
observations they made while preparing their article
on the Long Beach Police Department's task force.
(2a) The question therefore is whether the shield
law's definition of “unpublished information” in-
cludes a newsperson's unpublished, nonconfidential
eyewitness observations of an occurrence in a public
Eb]'aée. (3) (See fn. 8.) We conclude that it does.
B+ 708

- 2. FN7.0One might also view the police as be-
ing a source of this information, but, as with
Delaney, their identities are already known.

_' FNB There is no dispute in this case that the

réporters were acting as newspersons’ and

were directly engapged in the process of
“gathering, receiving or processing of in-
formation for communication to the public”
within the meaning of the shield law when
they observed the events as to which their
festimony is sought. We emphasize, how-
ever, the importance of this requirement. As
the Times itself recently recognized, the
shield law provides no protection for infor-
mation obtained by a journalist not directly
engaged in “pathering, receiving or process-
ing” news. In.an editorial criticizing the
Court of Appeal decision in this case, the
Times correctly observed -that' “A reporter
who, say, wanders into a_liquor store on his
- way home from work and witnesses a
holdup could not invoke the shield law and
refuse to testify. Off the job, a Journalist is.
no different from any other.citizen.” (Break-
‘ing the Shield, L.A. Tinies (July 20, 1988)
Metro Section, pt. 2, p. 6, col. 1, italics
added.) We agree. '

A. Language of the shield law

(4) We begm with the fundamental rule that our pri-
mary task is to determine the lawmalkers' intent. {
Brown v. Keily Broadeasting Co. (1989) 48 Cal.3d
711, 724 [ 257 Cal.Rptr. 708, 771 P.2d 406].) In the

case of a constitutional provision adopted by the vot-
ers, their intent governs. ( Kaiser v. Hopkins (1936) 6
Cal2d 537, 538 [ 38_P.2d 1278]; Armsirong v
County of San Matec (1983) 146 Cal.App.3d 597

618 [ 194 Cal.Rptr. 2941.) To defermine intent, ““The
court turns first to the words themselves for the an-
swer,” ( Brown v. Kelly Broadeasting Co., supra, 48
Cal3d 711, 724, quoting Moyer v. Workmen's Comp,
Appeals_Bd_(1973) 10 Cal3d 222, 230 [ 110
Cal.Rptr. 144, 514 P.2d 1224]) “If the language is
clear and unambiguous there is no need for construc-
tion, nor is it necessary 1o resort to indicia of the in-
tent of the LEglslature (in the case of a statute) or of
the voters (in the case of a provisien adopted by the
voters).” { Lungren v. Deukmejian (1988) 45 Ca).3d
727 735 [ 248 Cal.Rptr. 115, 755 P.2d 299]))

(2b) The 1anguage of artncle I sectlon Z(b) is clear
and unambiguous as to the question presented in this
case. The section states plainly that a newsperson

shall not be adjudged in contempt for “refusing to

disclose any unpublished informiation.™ T{(ltalics
added) The parties seeking discovery in this case
(Delaney and the prosecutor) contend article I, sec-
tion 2(b) applies orly to unpublished information
obtained in confidence by a newsperson. Such a con-
stryction might be possible if the voters. had used the
phrase “unpublished information” without the modi-
fier “any.” They did not do so. The use of the word
“any” makes clear that article I, section 2(b) applies
to all information, regardless of whether it was ob-
tained in confidence. (5) Words used in a constitu-
tional provision “should be givef the meaning they
bear in ordinary use.” ( Lungren v. Deukmejian, sy-
pra; 45 Cal 3d 727. 735; Admador Valley Joint Union
High Sch. Dist. v. State B'd. of Equalization (1978) 22
Cal3d 208, 245 { 149 Cal Rptr. 239, 583 P.2d
12811} (2¢) In the context of article I, section 2(b),

the word “any" meahs without limit and no matter
what kmd (Webster's New World Dmt (2d co leoe
ed. 1982) p. 62.) To réstrict the scope of article 1,
section 2(b) to confdentlal information would be to
read the word “any” out of the section, We declme to,
do s0. (6) S:gmf’cance should be given, if possxble to
every word of an act. *799 { Mercer v. Perez (1968)
68 Cal2d 104, 112 [ 65 CalRpir. 315, 436 P.ad

3151) Conversely, a constructlon that renders g word
surplisage should be avonded ( sz and Countv of
San Frarcisco' v. Farrell. ('1982) 32 Cal.3d 47, 54 [
184 Cal Rptr, 713, 648 P.2d 935]; California Mivs.
Assn. v, P_uﬁ;[;c Utilities Com. (1979) 24 Cal.3d 836,
8441 157 Cal.Rptr, 676, 598 P.2d 83611
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FN9 Faced with statutes that, like our shield
law, protect against forced disclosure of

“any information,” a clear majority of other .

states’ appellate courts have also found such

language to be unambiguous and have field ..

the statutes apply to nonconfidential infor-
mation. (Austin v. Memphis Pub. Co. (Tenn.
1583) 655 S.W.2d 146, 149-150 [court de-
clined to insert the word “confidential” into
the statute]; Grand Forks Herald v. District

Court, efe.(N.D. 1982) 322 N.W.2d B850, .

854 [court found no intént in the the word-
ing f the statute that it be limited to confi-
dential sources]; Lightman v._ State (1972)
15 Md.App. 713 {294 A 2d 149, 156]affd.
©{Md. 1972) 295 A 2d 212 [lanmuage broad
enough to emcompass all sources of infor-
mation].) Although we are not bound by
these cases, they do reflect that our decision
is in the mainstream of statutory construc-
tion. Two state high court decisions to tile
contrary are plainly distinguishable. (
Knight-Ridder v. Greenberg (1987) 70
N.Y.2d 151 [518 N.Y.8.2d 595 598599,
511 ME2d 1116] [decision based not on
statute's langtiage but on long history of con-
rary interpretation by thé state's lower
courts and the state Legislature's not having
amended the statute to supersede the lower
courts' viewl, Harchard v. Westinghouse
Broadcasting (1987) 516 Pa. 184 [532 A.2d
346, 348-351] [stressing the need for narrow
privilege in defamation actions so as not to
restrict unduly the plamtlff‘s ablllty to re-
covﬂr] 1 o

(2d) We need not rel:y solely on the voters' use of the
word “any.” Article I, section 2(b) further states: “As
used in_this subdivision, 'unpublished information'
includes informatien not disseminated to the public

by the person from whom disclosure is sought,

whether or not related information has been dissemi-
nated and includes, but is rot lunlted to, all notes,

outtakes, photographs, tapes or other data of what-
ever sort not itself disséminated to the public through
a medium of communication, whether or not pub-
lished information based upon or related to such ma-
terial has beef disseminated.” Nowhere in this broad
definition is there an explicit or implied restriction of
article [, section 2(b) to confidential information. (7)

Page 10

To so limit the section, we would have to insert into
it the word “confidential” and thus violate the cardi-
nal rule that "The constitution is to be interpreted by
the language in which it is written, and courts are no
more at liberty to add provisions to what is therein
declared in definite language than they. are to disre-
gard any of its express provisions.” ( People v,
Carinpbel! (1902) 138 Cal, 11. 15[ 70 P. 918]; Rass v.
City of Long Beach (1944) 24 Cal.2d 258, 260 [ 148
P.2d 6491.) )

Delaney contends a reporter's percipient observations
of a nonconfidential occurrence are not “information”
within the meaning of shield law. This attempted
distinction between observations and information is
unpersuasive. Under Delaney's strained interprata-
ion, a.teporter or any other cyewilness to an auto---
mobile accident would have no “information” as
*800 to the accident. This flies in the face of reason
and plain English. (&) “Information™ includes “recep-
tion of knowledge” and “knowledge obtained from
reading, observation, or instruction.” (Webster's New
Internat, Dict. (2d ed. 1958) p. 1276, italics added.)
When a reporter or other person is called on to testify
as to his observations of an event, he is being asled
to disclose information. Moreover, if the distinction
between observations and information were logical,
the result would be that even a newsperson's confi-
dential observations would not be protected. That
result would be contrary to the manifest purpose and
tanguage of article I, section 2(b).

{(2e) In short, the plain language of article 1, section

2(b) leads to only one tenable conclusion. We hold

that the shield law's definition of “unpublished in-
formation™ is not restricted to infoimation obtained in
confidence by a newsperson.

B. Legislative and constitutional history

The reporters rely on the legislative history of section
1070 to suppott their view. Delaney and the prosecu-
tor disagree with the veporters' interpretation of that
history. It is, however, beside the point for two rea-
sons. First, as we have explained, article I, section
2(b) and section 1070 are virtually identical. In light
of our determination that the language of articie I,
section 2(b) is unambiguous, simple logic compels
the same conclusion as to the statufe, Thus, we need
not go beyond the words of the statute to extrinsic.

aids such as legisiative history. ( Lungrenr v. Deuk-
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mefian, supra, 45 Cal.3d 727, 735.) Te do so would
violate the principle that, “When statutory language

is thus clear and unambiguous there.is no need for

construction, and courts should not induige in it (

Solberg v. Superior Court (1977) 19 Cal.3d. 182, 198

[ 137 Cal.Rpir. 460, 561 P.2d 1148), italics added.)

This rule is deeply rooted in our jurisprudence. (

Sturges v. Crawninshield (1819) 17 U.S. 122 202 [4
L.Ed. 529, 550].) ™"

FN10 The dissenting Court of Appeal justice
in this case also noted the well-established
principle of not going beyoud clear and un-
aimbiguous language to determine the intent
of the Legislature or voters.

(9)(See fn. 1}.)Second, in light-of the voters-inecrpo---

ration of the statutory language into the California
Constitution, we need construe only article I, section
2(b). FNIT The legistative history of section 1070
would-be *B801 relevant only if it shed some tight on
the. méeaning of ifs constitutional. counterpart, article I,
sectmn 2(b). The history, however, is of no help in
that regard. Article I, section 2(b) is plain on its face,
and we need not - indeed, should not - search for ex-
ternal indicia of the voters' intent. { Lungrem v.
Deukmejian, supra, 45 Cal.3d 727, 735.) Moreover,
the legislative history of section 1070 could, as a
matter of logic, reflect only the Legis/ature's intent,
(10, 11) {See fn. 12.)That history would not provide
us. with any guidance as to the voters’ subsequent
intent because none of the indicia of the Legislature's
possible .intent (committee analysis and digest and
letters from the statute's author) were before the vot-
© ers. ( Pegple v. Castro (1985) 38°Cal.3d 301, 311-312

[ 211 CalRpt. 719, 696 P.2d 111]; Lungren v.

Deukmejian, supra, 45 Cal.3d 727, 742.) ™*

FNI1I There are only three possible conclu-

sions as to the relationship betwesn section.
1070 and article I, section 2(b) (]) they

"have the same scope; (2) the statute is nar-
rower; or (3) the statute -is broader. Each
conclusion effectively moots the statute. If
section 1070 and article [, section 2(b) have
the same scope, the statute serves no practi-
cal purpose. If section 1070 were narrower
than article I, section 2(b) - that is, if the
statute applied only to confidential informa-
tion - the statute would have to yield to the
broader constitutional provision, The Legis-

lature could not restrict the shield law placed
by the voters into the Constitution because,
“Wherever statutes conflict with constitu-
tional provisions, the latter must prevail.” (
People v. Navarre (1972) 7 Cal.3d 248. 260
[ 102 Cal.Rptr. 137, 497 P.2d 481]) The
third conclusion - that the statute is broader
than the Constitution - is not 2 logical possi-
bility. Because we construe article I, section
2(b) as applying to both confidential and
nonconfidential information, there is nothing
more the statute could include. In short, the
result mandated by article.l, section 2(b)
renders moot the scope of section 1070. Use
of legislative history to determine the scope
of the statute would therefore serve no pur-
pose. | .

FNI12Z Justice Broussard's concurring opin-
ion contends we should. rely on the legisla-
tive history of section 1070 to find the
meaiting of its constitutional counterpart, ar-
ticle 1, section 2(b). The concurrence cdoes
not take issue, however, with our explana-
tion that such history could have no practical
effect on our decision, Moreover, the con-

CLIITEHCE 8 I'EI]E.I‘ICB an OLHT!E of SCICI‘G,‘?T&'H!

v. Hickman ;19671 66 Cal.2d 841, 847- 851 [
59 Cal.Rptr. 609, 428 P.2d '593], is mis-

placed. In that case, we considered a ]engthy
history of judicial decisions consistently
construmg the statutory (and virtually iden-
t1ca|) predecessor of a constitutional provi-
sion. Ther¢ is no similar history for section
1070." Indeed, we have never before con:
strued the substantive scope of section 1070.
(Post, at p. 803, fn. 16.)

The concurrence does not identify any

_sources of legislative history. The. only
_sourges we know are an analysis by the Sen-

ate Commlttee on the Judiciary of a 1974

" amendment (Sen, Bill No. 1858) to section

1070, a digest of the amendment by the As-
sembly Committee on the Judiciary, and let-
ters written by Senator Al Song, the
amendment's sponsor. In City of Sacramento
v. State of California, ante, 51 [ 266

Cal.Rptr. 139, 785 P.2d 5221, on which the
concuirence also, relies, we noted a prior de-
cision in which we had reiied on the histary
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of the statutory forerunner of a constitutional

provision, ({/d, at p. 67, fu. 11.)In that prior -

decision ~ County of Los Angeles v. State of
California{1987) 43 Cal.3dd 46 [ 233
Cal.Rptr. 38, 729 P.2d 202] - we made clear,

-as we do in the present case, that legislative

materials not before the voters are not rele-
vant to determinitig the voters' intent. { Id,
at p. 54. fn. 6 and p. 56.}We alse explained
that the constitutional language before us
was quite vague. { Id.. at p. 57.)Resort to ex-
trinsic sources of meaning was thus appro-
priate. Justice Broussard agrees that article I,
section 2(b) is unambigucus.

To the extent the concurrence suggests we
chouid.rely-on lefters from Senator Song, we
decline for the further reason that we do not
consider the motives or understandings of an
individual legislator even if he or she au-
thored the statute. ( fn re Marriage of Bou-
guet (1976) 16 Calld 583, 589 [ 128
Cal.Rptr. 427, 546 P.2d 13711)

Delaney also relies on the ballot argument in favor of
Proposition 5 in 1980, the measure that created article
I, section 2(b). (12) Ballot arguments are accepted
sources from which to ascertain the voters' intent. (fn
*§02 re Lance W. (1985) 37 Cal. 3d 873, 888, fn. 8 [
210 Cal.Rptr. 631 694 P.2d 744]; White v. Davis
(1975) 13 Cal.3d 757. 775, fn. 11 { 120 Cal.Rptr. 94,

533 P.2d 222]) As with the legislative history of

; sectnon 1070, however, we need not look beyond the .

language of the enactment (article I, section 2(b))
when its language is unambiguous. ( Lungren .v.
Deukmejian, -supra, 45 Cal.3d 727, 735.) The ballot
arpument (unlike the legislative history) is, however,
at least relevant to determining ¢he voters’ intent, (2£)
We therefore consider the ballot argument (set forth

in full in the margin) to determine if it démonstrates,
" the votérs did not mean what they said. P13 THe re-
peated refefences in the argument to confidentiality
‘and the like permit the inference the proponents of
the measure intended to protect only confidential
information, The same inference may be drawn from
the Legislative Analyst's statement. “The infer-
ence, however, is far from compelling. The ballat
materials emphagized the need for confidentiality but
did not state that onfy confidential matters would be
protected. The most reasonable inference is that the
proponents chose to emphasize (in the limited space

Page 12

available for ballot arguments) what they perceived
as the greatest need. We cannot conchude that, by
emphasizing one purpose, perhaps the primary pur-
pose of the measure, the argument misled voters into
thinking confidentiality was *803 the anly purpose,
especially when the measure itself made clear that all
unpublished information would be protected. More-
over, a possible inference based on the ballot argu-
ment is an insufficient basis on which to ignore the
unrestricted and unambiguous language of the meas-
ure itself. It would be a strained approach to constitu-
tional analysis if we were to give more weight to a
possible inference in an extrinsic source (a ballot
argument) than to a clear statement in the Constitu-
tion itself. We decline to do so. ™'

FPN13 The ballet argument stated: “The free-
flow of information to the public is one of
the most fundamental cornerstones assuring
- freedom in America. Guarantees must be
provided so that information to the people is _
not- inhibited. 'However, that flow is cur-
rently being threatened by actionis of some
members of the California Judiciary. They
have created - exceptions to the current
Newsman's Shield Law, which protects the
confidentiality of reporters' news sources.
And the use of confidential sources is criti-
cal to the gathering of news. Unforfunatefy,
if this right is not protected, the real losers
will be all Californians who rely on the un-
restrained dissemination of information by
the news media. [7f] This amendment merely
places into the state's Constitution protection
: already afforded joumnalists' by starute. That -
law feection 1070], enzoizd b 1535 00 clear
and straightforward language, provides that
reporters cannot be held in contempt of
court for refusing to reveal confidential
sources of information. At least six reporters
in California in recent years have spent time
in jail rather than disclose their sources to a
judge. By giving existing law constitutional
status, judges will have to give the protec-
tion greater weight before attempting to
compel reporters to breach. their pledges of
confidentiality. " [f] A reporter's job, of
course, is not to withhold information, but to
convey it to the public. In most cases, & re-
porter is able to reveal corruption and mal-
feasance within government only with the
help of an honest employee. If such an indi-

© 2009 Thomson Reuters/West. %‘Jgnéllaim to Orig. US Gov. Works.

M




789 P.2d 934
50 Cal.3d 785, 785 P.2d 934, 268 Cal Rptr. 753, 58 USLW 2670, 17 Medxa L. Rep. 1817
(Cite as: 50 Cal.3d 785)

Page 13

vidual feels that a reporter’s pledge of confi-

dentiality may be broken under the threat of °

jail, that person simply will not come for-
ward with his or her information. [] If our
democratic form of government - of the
peaple, by the people, for the peaple - is to
survive, citizens must beé informed. 4 free
press protects our basic liberties by serving
as the watchdogs of our nation. Citizens
may agree or disagree with reports in the
media, but they hdve been informed, and the
fina] choice is made by the individual. [f]
To jail a journalist because he protected his
50uf¢e is an-assault not only on the press but
on af] Californians as well.” (Ballot Pamp.,

clear majority view in published decisions was that
the shield Jaw applies equally to nonconfidential as
well as confidential information., { Hammarley v,

Superior _Court

supra, 89 Cal.App.3d 388, 395-

398: Playboy Enterprises. {ne. v. Superior Court,

Supra,

154 Cal App.3d 14,

20-22; Hallissy v

Superior Court, supra, 200 Cal. App.3d 1038.) Only
one court had restricted the shield law's application to

confidential informafion. ( CBS,_ Inc. v. Superior

Court_supra, 85 Cal App.3d 241, 250.)

FN16 Indeed, we have never construed the
substantive scope of section 1070 in any of
its previous forms, even though it was en-
acted more than 50 years ago. We briefly

_ Proposed Amends, to Cal. Const. with ar-
cor aieimene 5 . BUMeNts to Voters, Primary Elec. (June 3, .. -~ -
1980) p. 19, italics in original.)

considered the procedural scope of section
- 1070 and article 1 section-2(b) in Mitckelf v. ~- -
Superior Court, supra, 37 Cal.3d 268, 274,
in which we observed that neither provision
protects a newsperson who is a party to an
action from sanctions other than contempt.

FN14 The Legislative Andlyst's statement -
read: “Since 1935, laws enacted by the Cali-
fornia Legislature hdve protected the confi-
dential information sources of persons em-
ployed by or connected with the news media

.. [1 This measure would place in the Cali-
fornia Constitution provisions of existing
law enacted by the Legislature to protect
news sources ..,” (Ballot Pamp., Proposed
Amends: to Cal, Const. with arguments to

- voters, Primary Elec., supra, p. 18.)

More recently, however, the conflict began to
sharpen, In an opinion certified for publication, the
Court of Appeal in this case held the shield law ap-
plies only to confidential information. Only two
weeks earlier, however, a different division of the
same district reached a contrary conclusion in an
opinien aiso certified for publicatien, holding that the
shield law protects against the compelled disclosure.
of any unpublished information, regardless of
whether it is confidential. ( New York Times Co. v.
Superior Court (1988) 215 Cal.App. 3d 672 | 248

_CalRptr. 426], review granted Oct. 27, 1988
(S006709).) We granfed review in both cases td, re-
solve the growing tonflict: A third Court of Appeal
panel thereafter certified for publlcatlon an opinion
noting the conflict and agreeing with the Court of
Appeal decision in this case, holdmg that a reporter's
eyewitness observations of a public event .are *804
not protected by the shield law. (Liggett v. Superior
Court (1989) 211 Cal App.3d 1461 [ 260 Cal.Rptr.
1611, review granted Oct, 12, 1989 (5011581).)

FN15 We requested the parties to submit
supplementat briefs on the issue of whether
section 1070 is an unconstitutional usurpa-
tioh of the California judiciary's inherent =
power to punish contempt. Because the -
scope of section 1070 is rendered moot as a
practical matter by our construction ‘of arti-
cle I, section 2(b) ( gnte. pp. 800-801, fn.
11), we need not and do not decide this is-
sue, which would arise only if section 1070
were amended so that it were somehow
broader than article I, section 2(b).

C. Prior Californid decisions In light of the conflict that has emerged, the Court of
Appeal decisions provide little clear guidance for our
decision, and little would be gained by our reviewing
them in detail. ‘We note, however, two general themes
that appear in the conflict. As we have dope in this
case, the courts that have applied the shield law to all

information have relied on the explicit language of

Although the rélevant amendment to section 1070
was enacted in 1974 and artlcle 1, section 2(b) was
adopted in 1980, this court has never determined the
substantive scope of either provision. F"”‘S'I‘he Courts
of Appeal however, have often done se. Initially, the

191
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the shield law. ( Playboy Enterprises,_Inc. v. Superior
Court, supra, 154 Cal.App.3d 14, 20-22; Hammarley
v. Superigr Court, supra, 89 Cal App.3d 388, 395-
398:)

By contrfist, the courts that have restricted the shield -

law to confidential information have paid insufficient
attention to the shield law's language. For example, in
CBS, hic._ v. Superior Court,_supra, 85 Cal App.3d
241, 250, the court seemed to conclude that no pur-
pose would be served by protecting nonconfidential
information. The court did not explain how it found.
in the shield law a purpose fo protect only confiden-
tial information. In this case and'in Liggett v. Supe-

rior Court, supra, 21] Cél.App.Bd 1461, review
granted October 12, 1989 (8011581), the courts re-

- lied extensively on the logiglative history, of section.. . -

1070 end the ballot argument for article I, section
2(b). As we havé already explained { ante, pp. 800-
- 803}, there is no need to resort to extrinsic aids when
a provision is unambiguous and, in any event, the
ballot argument and legisiative history in this case are
too equivocal to overcome the clear definition of
“unpublished information” in. article I, section 2(b)'s
language. We disapprove of those Court of Appeal
decisions that hold or suggest the shield law protects
only confidential information.

D. Public policy

The parties correctly approach this case as being one
of application of a specific constitutional provision.
Implicit in-their respective arguments, however, are
conflicting notions as to appropriate public policy in,
protecting a newspersons unpubhshed mformatlon

We need not c,unsmel ihis issue. As we have ex- 7T

plained, article 1, section 2(b) contains an unamblgu—
ous definition of“unpubhshed iriformation.” (;J It is
bedtock law that if “the law-maker gives us &afi ex-
press definition, we miust take it as we find it ..." (
Bird v. Dennison (1857) 7 Cal. 297 307) (__)
“{Clourts, in construmg the constitution, are bound to
suppose that any inconveniences invalved i the ap-
plication of its p10v1swns, accordmg to their plain
terms and import, wére condidered in its formation,

and voluntarily accepted as less intolerable than those - -

which are thereby avoided, or as fully compensated
by countervailing advantapes.” ( *805Legple v
Pendegdst (1892) 96 Cal, 289, 294 [ 31 P. 1031;
Sturges v. Crowninshield, supra, 17 U.8.-122, 202 [4
L.Ed. 529, 5501.) Qur proper function is not to jidge

observations of an occurrence in a public place.
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the wisdom of article I, section 2(b) or the way in
which it is written.

E. Conclusion as to scope of shield law

(2g) We hold that article 1, sectian 2(b) is not contin-
gent on a showing that a2 newspersen's unpublished
information was obtained in confidence Article I,
section 2(b)'s definiticn of “unpublished information™

includes a newsperson's nonconfidential, eyewitness
FNi7

FN17 Of course, a person claiming the pro-
tection of the shield law must meet all its
other requirements, He must show that he is
one of the types of .persons enumerated in

the iaw, that the information was “obtained’ ~

or prepared in gathering, rcceiving or proc-
essing of .information for communication to
the pubhc " and that the information has not
hean. 'diszeminatad to the public by the per-
son from whom disciosure is sought” (Art.

1, § 2(b))
II1. Delaney's Constffutionaf Rights

QOur determination that the reporters' observations of
the police search are “unpublished information”
within the scope of article 1, section 2(b) does not
decide the issue of whether the municipal court prop-
erly held the reporters in contempt for refusing to
disclose that information, (15) The reporters them-
selves concede, as they must, that the shield law's

".protection is overcome in a criminal proceeding on a
__showing that.nondisclosure would deprive the defen-
dant of his federal constitutional right to a fair trial.

Although this cowt has not decided a case involving
the application of the shield law in a criminal prose-
cution, the principle is beyond question. ( CBS, Jnc.

‘v. - Superior - Court, _supra,_ 85 CalAppJid 241, -

251; Hallissy v, _Superior Court, _supra, 200
Cal.Apn.3d 1038: Plavbov Enterprises;. Inc. v, Supe-
rior  Court, _supra. 154 CalApp.3d_ 14, 24-
25; Hammarley v. Superior Cowrt, supra, 89

Catb.App.2d 388, 402; cf. People v. Borunda (1974)

11 Cah3d 523, 527 [ 113 Cal Rptr. 825, 522 P.2d 1]

E R L L

[defendant seeking 1dent|ty "of anohymous infor-
mant].) ™'® The mcorporatlon of the shigld law into
the California *806 Constitution cannot restrict a
criminal defendant‘s fede; al constntutional right to a
fair trial, ( Mulkev v. Reitman (1966) 64 CalZd 529,
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333 [ 50 CalRptr. 881. 413 P.2d 825L.affd. (1967)

387 U.8. 369 [18 L .Bd:2d 830, 87 S.Cr. 1627] {ex-
.plaining that California constitutional amendment

adopted by ballot must conform to the United States
Constitution].) Such result would viglate the suprem-
acy clauses of the federal and state Constitutions.
(U.S. Const., art. VI, cl. 2; Cal. Const., art. I, § I;

Hammarley v. Superior Court,_supra, 8% Cal App.3d
388.399, fn. 4.) ™" :

FN18 Courts have stated almost without ex-
ception that a criminal defendant's right to
information arises at least in part from the
Sixth Amendment to the United States Con-
stitution. (See, e.g., Hammarlev v. Superior

Court,_sypra, 89 Cal. App.3d 388, 398.) For

- the .most_part, they.éxplicitly or implicitly...

_ refer {o the compulsory process and confron-
tation clauses. In light of recent Supreme
Court authority, the reference to the Sixth
Amendment may be incorreet in a couple of

= respects. lfiTPémisyivania v Ritchie (1987)

480 U,5, 39 (94 L.Ed.2d 40, 107 S.Ct. 989],
the Pennsylvania Supreme Court had ruled
that a lower court's refusal 1o order the dis-
closure of a state agency's confidential files

in a child abuse investipation violated the .

confrontation and compulsory process
clauses of the Sixth Amendment. A plurality
of the high court concluded that the confron-
tation clause does not apply to pretrial dis-

covery. ( {d. af pp. 52-53 [94 L.Ed.2d at pp.

54-551) As in this case, the shield law is of-
ten raised as a pretrial issue, e.g., at a pre-
liminary hearing. Under Ritchie, it may no

mer o=, _longer be accurate to-refer.to a defendant's

Sixth Amendment right in such circum-
stances. (But see Kemucky v. Stincer (1987)
482 U.S. 730. 738-739, fn. 9 [ 96 L.Ed.2d
631, 642-644, 107 S.Ct. 2658] [suggesting
" in dictum that confrontation clause might in
some cases apply to pretrial discovery].) The

better practice may be'to refer to the right as

arising under the due process clause of the
Fourteenth Amendment. ‘Similarly, a major-
ity of the Ritchie court also found consider-
. able doubt as to whether the compulsory
process clause gives a defendant a right to
discover the identity of wimesses or to re-
quire the state to produce exculpatory evi-
dence. ( 480 U.S, atp. 56 [94 L.Ed.2d at pn.
26-571,) The court concluded that the betier

analysis is under the due process clause of
the Fourteenth Amendment. Although we
note the high court's distinctions for the pur-
pose of accuracy, we find no suggestion in
Ritchie that the scope of a defendant's right
to a fair tnal is affected by the label attached
to it.

FN19 We need not and do not decide
whether a newsperson's rights under article
I, section 2(b) could be outweighed by a
criminal defendant's rights under article I

section 15 of the California Coastitution.

(16)(See fn. 20.), (17a) The parties disagree, how-

“ever, as to the nature of the showing a criminal de-

fendant-inust make to ovércome-a-claim of immunity
under the shield law. ™*Delaney contends he need
establish only a reasaonable possibility that the evi- .
dence sought to be discovered might result in his .
exoneration. The reporters propose a more complex,
four-part test under which a defendant would have to
show the following: (1} The information must go to
the heart of defendant’s case. (2) The information -
must have a significant effect on the outcome of the
case. (This proposed element seems to be the same as
the “heart-of-the-case” element.) (3) The information
is not available from alternative sources. (4) The in-
fringement on the defendant's rights caused by non-
disclosure must outweigh the newsperson's interests.
(This element seems to be the conclusion a court
would reach under the test rather than an efement of
the test.) As we will *807 explain, precedent and
principle lead us to conclude that nenher test is en-

" tirely warranted.

FN20 We think it helpful to note the proper
procedure for resolving a claim of immunity
under the shicld law. It is hornbook law that
.a person claiming a privilege bears the bur-
den of proving he is entitled to the privilege.
(Sharon v. Sharon (1889) 79 Cal. 633, 677-
G678 [ 22 P, 261; Mahoney v. Superior Court
(1983) 142 Cal.App.3d 937, 940-941 [ 191
Cal Rptr. 425]; 2 Witkin, Cal. Evidence (2d
ed. 1986) § 1086, pp. 1030-1031.) Pursuant
to its terms, the shield law provides only an
immunity from contempt, not a privilege. (
Ante, atp. 797, in, 6.) This distinction, how-
ever, is not relevant to assigning the burden.
Regardless of the label used (privilege or
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immunity), the shield law's purpose is the
same - to protect 2 newsperson's ability to
gather and report the news. The newsperson
seeking immunity must prove all the re-

quirements of the shield law have been met. '

The burden then shifts to the criminal de-
fendant se&kmg discovery to make the
showing required to overcome the shield
law. ( Hammarley v. Superior Court, supra,
89 Cal. App.3d 388, 399.) It is the nature of a
defendant’s showing that we address in the
remainder of this opinion.

A, The proper test for accommodating conflicting
constitutional rights

sion in Mrrcheli v S_pe; ior C‘ourt, supra, 37 Cal id
268, in which we set forth a balancing test to deter-
mine when a reporter must disclose confidential ih-
formation. We identified four relevant factors for a
trial court to’ consider when making that determina-
tion. First, we noted the nature of the proceeding and
observed that, “In general, disclosure is appropriate
in civil cases, especially wlien a reporter is a party to
the litigation.” ( /d,, at p. 279.)Second, the Mitchell
court stated the information must be more than
merely relevant and that it must go to “the heart of
the case” for the party seeking discovery.( Jd, at pp.
280-282 )Third, the colrt stated that discovery should
generally be denied unless it is shown that all altenia-
tive sources of the information have been exhausted.
{ Id, at p. 282.)Fourth, Miichell stated that the trial
court should consider- the importance of protecting
confidentiality-in the case at hand. ( ld; at pp. 282-
783) :

Although Mitchell, a defamation action, helps to il-
lustrate the competing concerns that’ arise when a
litigant seeks information from a newsperson, an
identical approach is not entirely appropriate in a
criminal proceeding. We were careful to emphasize
in Mitchell that “In criminal proceedings, both the
interest of the state in law enforcement, recognized as
a compelling interest in Branzburg (see 408 11.S. 665,
700 [33 L.Ed.2d 626, 650, and the interest of the
defendant in discovering exonerating evidence out-
weigh any interest asserted in ordinary civil litiga-
tion.” { Mitchell_supra, 37 Cal3d at p. 278.) We did
not-consider the factors a court should consider in a
criminal case.

© 2009 Thomson Reuters/West.
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1. Threshold showing required

In now deciding the issue, we must first consider the
threshold .showing a criminal defendant must male.
The reporters claim Delaney must show their testi- -
mony would go to the “heart of his case.” He con-
tends he need show only a reasonable possibility the
evidence might result in his exoneration. On this
point, Delaney has the better view. In CBS, /e v.
Superior Couwrt,_supra. 85 Cal.App.3d 241, the court
explained, “Against this right {of a free press] we are
obliged to measure the threat to defendants' right to a
fair trial. The existence of such a right is clear ... [T]t
has resulted in the rule that, where'a criminal defen-
dant has demonstrated a reagsonable possibility that
gvidence-sought to be discovered might result in hig
exoneration, *808 he is entitled to its discovery.” (
Id, at p. 251, italics in original; Hallissy v. Superior
Court sypra, 200 Cal.App.3d 1038, 1045.) Similarly,
in  Habhmarley v Supeno.' Cowrt, _supra, 89
Cal.App.3d 388, the court stated, “‘Allowing an ac-
cuséd the right to discover is based on the fundamen-
tal proposition that he is entitied to a fair trial and an
intelligent defense in light of all relevant and rea-
sonably accessible mformanon ™ ()4, at pp. 398-
399, gquoting Pitchess v. Superior Co:nf (19743 11

Cal. 3d 531, 535 [ 113 Cal. Rptr 897, 522 P.2d 305].
italics added.)

We hold that, to overcome a prima facie showing by
a newsperson that he is entitled to withheld informa-
tion under the shield law, a criminal defendant must
show 8 reasonable possibility the information will

" materially assist his defense. A criminal defendant is™

not required to show that ihe infsination goes o the
FN2
heart of his case. ™!

FN21 It has been stated that the information

_must . be . relevant.. ( Hailissy v. Superior
Court, supra, 200 Cal.App.3d 1038, 1046.)
This observation is correct but potentially
misleading to the extent it supggests the rele-
vancy requirement arises from the shield
law. 1t does pot. The requirement applies to
all - evidence, whatever ‘its source. (Evid.
Code. § 350.)Thus, it is superfluous to state
that relevancy is required in shield law
cases.

(18) A criminal defendant's constitutional right to
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compulsory process was intended to permit him to
request governmental assistance in-obtaining likely
helpful evidence, not just evidence that e can show
beforehand will go to the heart of his case. “The need
to develop afl relevant facts in the adversary system
is both fundamental and comprehensive. The ends of
CI']lTlU]E!UUStICE would be defeated if judgments were
to be founded on a partial or speculative presentation
of the facts, The very integrity of the judicial system
and public confidence in the system depend on fuil
disclosure of all the facts, within the frameworlk of
the rules of evidence.” ( United States v. Nixon
(1974) 418 1U.S. 683, 709 {41 L.Ed.2d 1039, 1064, 94

S5.Ct 3993], italics added [claim of presidential privi-
legEJ )

JFN22-In Hammarley ¥, Superior.Cowurt, sy-
pra, 89 Cal.App.3d 388. 399, and Hallissy: v.
Superior  Court, sypra, 200 Cal.App.3d
1038, 1045-1046, the Courts of Appeal
stated that a miminal defendant must also
§how the evidence is “necessary” to his de-
fense This restriction might appear to be in-
cohsistent with those courts' concurrent ob-
servations that & defendant is entitled to all
relevant evidence. Properly understood,
however, there is no inconsistency. The
Hammariey and FHallissy courts were refer-
ring to two separate factars - the threshoid
showing required and whether the reporter's
information was necessary in the sense that
it was unobtainable from another source.
Those courts' references to “necessary” in-
formation cannot be fairly read to mean in-
formation that goes to the heart of a criminal
defendant's case, especially in light of their
observations as to the need for all relevant
evidence, Indeed, neither court determined
that the information at issue went to the
“heart of the case.” Nor did they even use
the term. As to the threshold showing re-
quired, the decisions are con51stent with the
test we adopl in this case.

The “reasonable possibility” requirement is also far °

more wotkable than the “heart of the case” test pro-
posed by the reporters. It would be impractical *809
to require a trial court to attempt to divine whether
the evidence sought from the newsperson would
cause a jwry to exonerate a criminal defendant. A
court cannot be expected to have that degree of pre-

science. Mareover, if applied literally, the “heart of
the case™ requirement would allow & defendant to
obtain only evidence that would support a directed
verdict in his favor. :

(19a) To provide guidance to the trial courts, we be-
lieve it helpful to male clear how the threshold re-
quirement must be applied in practice. First, the bur-
den is on the criminal defendant to make the required
showing. { Hallissy v. Superior Court, suprg. 200
Cal.App.3d 1038, 1045.) Second, the defendant's
showing need not be detailed or specific, but it must
rest on-more than mere speculation. Third, the defen-
dant need not show a reasonable possibility the in-
formation will lead to his exoneration. He need show
only a reasonable possibility the information will
materially assist-his défense; The distinction between

. exoneration and assisting the defense is significant.

(20) “Exoneration” means “the removal of a burden,
charge, responsibility, or duty.” (Black's Law Dict.
(5th ed. 1979) p. 516, col. 2.) Stated more simply, in
criminal proceedings, “exoneration” is generally un-
derstood to mean an acquittal or dismissal of charges.
(19b) Evidence, however, may be critical to a defense
even if it will not lead to excneration. For example,
evidence may establish an “imperfect defense,” a
lesser inciuded offense, a Iesser related offense, or a
lesser degree of the same crime; impeach the credi-
bility of a prosecution witness; or, as in capital cases,
establish mitigating circumstances relevant 1o the
penalty determination. A criminal defendant's consti-
tutional right to a fair trial includes these aspects of
his defense. %

FN23 We need not and do not in this case’
attempt to enumerate all the ways in which
evidence might materialiy assist a defense.
We also need not and do not decide or sug-
gest that traditional testimonial privileges
(e.g., attorney-client privilege) should in
some circumstances yield to a criminal de-
fendant's federal constitutional right to a fair
trial. As Justice Mosk's concurring opinion
notes, such privileges may be entitled to
greater deference than a newsperson's im-
munity. (Conc. opn., post, at p. 19, fn. 2.)

2. Factors to consider

(17b) By meeting the threshold requirement, a defen-
dant is not necessarily entitled to a newsperson's un-
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published information. The trial court must then con-
sider the importance of protecting the unpublished
infarmation, { Mitchell supra, 37 Cal.3d at pp. 282-
283.) This determination may properly be character-
ized as a balancing of the defendant's and newsper-
s0n's rcspcctwe perhaps. conﬂlctmg,‘ interests.
MN%The factors to be considered in making this de-
termination are as follows: *810

FN24 Justice Mosk's concurrence rejects a
balancing approach in favor of a rigid two-
part determination. (Coric. opn., post, at p,
* 818.)He agrees a defendant must show a
rekdonable ‘possibility the mfonnatmn will
materially assist his defense, The coricur-
rence, however, stafes that, oncé this show-
ing-has: beeri made, ‘the deiendari is abso-

hitely erititled to the information if there are -

no “alternative sources of substantlally simi-
lar information.” This appfoach.would pro-
vide scant protectlon to the newsperson cer-
-tainly far less than‘provided by the balanc-
ing approach Under the conecurrence, a
newsperson could be compélied to disciose
highly confidéntial information, e.g., the
name of a witness whose life would be en-
dangered by disclosure. Our balancing ap-
proach, however, allows the trial court to
consider the importance of keepmg informa-
tion confidential. The concufrence wouild
mandate disclosure no matter How harmful it
would be. The concurrence alsd considers
only the defendant's federa] constitutional
rights and ignores the newsperson's state

“constitutional rights under the shield law. = -

Rather than: merely ignoring our siicld faw,
we think it appropriate to attempt to apply it
consistent!ly with the federal Constitution.

(a) Whether the unpublished information is confiden-
tial or sensitive

If the 1nformat10n is not conﬁdentm] the court should
consider whether it is nevertheless sensmve that is,
whether its dlsclosure would somehow unduly re-

strict the newsperson 5 access to future sources and-

information. (We hereafter refer to this type of non-
confidential information as “sénsitive information.”)
M2 Generally, nonconfidential or nonsensitive in-

formation will be less worthy of protection than con- -

fidential or sensitive information. Disclosure of the

© 2009 Thomson Reuters/West, &
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latter types of information will more likely have a
significant effect on the newsperson's future ability to
gather news, (US. v. LaRouche Campaign (1st Cir.
1988) 841 F.2d 1176, 1180-1182 [noting slight defer-
ence due nonconfidential information].) The protec-
tion of that ability is the primary purpose of the
shield law. (Ballot Pamp., Proposed Amends. to Cal.
Const. with arguments to voters, Primary Elec., su-
pra, p. 19; see ante. at p, 802, fn. 13.) "%

FN25 To illustrate this type of nonconfiden-
tial but sensitive information, we use an ex-
ample. Assume a reporter is investigating
carruption in city government. He obtains .
information from a city employee who

agrees to be quoted and identified. Even 3o,

disclosure of this -information -in-some cir-

cumstances might unduly resirict the re-

porter's ability to complete the story. If he
WEI'S forced to disclose the source's identity
before the articles w‘elye‘_nubhshed and the
sourcﬂ's employment wés terminated as a re-

sult, other séurces mlght cease to cooperate,

That the information sought is not confiden-

tial ‘does not necessarily mean it is not sensi-

tive and equally werthy of protectlon from

disclosure!

FN26 By emphasizing the need to be espe-
cially cauticus in ardering disclosure of con-
fidential or sensitive information, we do not
suggest that nonconfidential information is
eniitled to no protection. As we have held
above ( gnte, at p. 805), the plain languape
of the shield law includes nonconfidential

information. S

(b) The interests sought to be pr otected by the ghield
faw

Bven if the information was sensitive or obtained in
confidence, other circumstances may, as & practical
matter, render moot the need to avoid disclosure: If,
as in this case, the criminal defendant seeking disclo-
sure is himself the source of the information, it can-
not be seriously argued that the source (the defen-
dant} will feel that-his confidence has been breached.
FN2'The *811 reporter's news-gathering ability will
not be prejudiced. Other circumstances may also
mitigate or eliminate the adverse consequences of
d1sclosure We do not purport to decide the signifi-
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cance to be given to any future set of facts before a
tria] court. The point is simply that a trial court must
determine whether the policy of the shield law will in
fact be thwarted by disclosure.

FN27 Such was tlie situation in Hallissy v.
Superior Court, suprag, 200_Cal.App.id
1038. A reporter published a story based on
an interview with a criminal defendant that
led to additional charges being filed against
him. He sought to question the reporter to
show the published statements were incon-
sistent with other statements the defendant
had made to the reporter. The trial court cot-

" rectly noted that “The source of the informa-
tion is the very person who is secking the
full disclosure. ( Jd., at p. 1042.)The Court
of Appeel, however, paid no heed to this cir-
cumstance in reversing an order of contempt
against the reporter. As explained above,
such circumstance is significant, We disap-
prove of Hallissy to the extent it did not
consider the fact that the party seeking dis-
closure was thé source of the unpublished
information.

(¢} The importance of the information to the criminal
defendaint

A defendant in a given case may be able not only to
meaet but'to exceed the (hreshold “reasonable possi-
bility” requirement. For examiple, he may be able to
- show that the evidence would be dlsposnwe in-his,
. favor i.e, to use the reporiers' phrasé, that it goes to
“the hearl of defendant's case.” If so, the balance will

weigh more heavily i in favor of disclosure than if he

could sho only a reasonable possibility the evidence
would assist his defense.

(d) Whether there is an alternative source for the -
unpublished information

We stated in Mitchell, supra, 37 Cal.3d 268, 282, that
discovery of a reporter's confidential information
should be denied unless the party seeking it “has ex-
hausted all alternative sources of obtaining the
needed information.” This requirement has also been
imposed on criminal defendants. ( Hammarfey v.
Superior  Court, _ supra, 89  Cal.App.3d 388
399; Hallissy v,  Superior _ Court, _supra_ 200
Cal.App.3d_1038, 1045-1046.) Whether there is an

alternative source is indeed a factor for the trial court

to consider in & criminal proceeding, In light of a

defendant's constitutional right to a fair trial, how- -
ever, Mitchell, a civil case, does not mandate a rigid

alternative-source requirement in criminal proceed- .
ings.

The facts in Mitchell, supra, 37 Cal.3d 268, also sug-

pest the alternative-source requirement may not al-
ways be appropriate. In Mitcheli, the plaintiff sought
documents that would reveal confidential sources of
information.( /d., at p. 272.) M2 The obvious purpose
of the alternative-source requirement *812 is to pro-
tect against unnecessary disclosure of a newsperson's
confidential or sensitive information. Where the in-
formation is shown to be not confidential or sensitive,

the primary. basis-for.the requirement is -not present -—— - -
.and imposing a rigid requirement would be to sustain

a rule without a reason. As we have explained above,
the proper balancing in a criminal case must take into
account whether the unpublished imformation is con-
fidential or sensitive and, if so, the importance of -
protecting the information in a given case. ( Anie. at
pp. 810-811.) For the same reason, a trial court
should consider the nature of the information in de-
termining whether to impose an absolute alternative-
source requirenient in a given case.

FN28 In the other cases cited by the report-
ers as support for a rigid alternative-source
requirement, there was no indication that the
information. was not confidential. (United
States v. Burke (2d Cir. 1983} 700 .F.2d 70
7677, United States v. Hubbard (D.D.C.
1979) 493 F.Supp. 202, 205; -State_v.
Boigrdo“(1980) 82 N.I. 446 [414 A.2d 14, -
18-191)

We also note that in Miichell supra, 37 Cal.3d 268,
the information request was for documents that.

-would reveal the identity of possible witnesses. We

noted that the names of these persons likely could be
obtained from sources other than the newsperson.
Objective evidence of that nature is likely unaffected
by its source. The contents of a document do nat de-
pend on the source of the document (assuming no
alteration). Similarly, the name of a witness is the
same regardless of who provides the name. The evi-
dence scught by Delaney in this case, however, is
qualitatively . different from that sought in
Mitchell Delaney seeks the reporters’ testimony as to
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their percipient observations of the events leading to
his search and ariest. Two witnesses to an act may -
indeed, likely do-- see it differently, and even when
their perceptions are substantially the same, their
recollection of the event may differ. Moreover, even

- if their testimony is substantively similar, one witness -

may have more credibility with a jury. Likewise, twa
witnesses may convince the jury of a fact where one
witness by himself would not do so.

Finally, we note a significant practical difference
between this case and Mitchell, supra. 37 Cal.3d 268,

That case arose out of a prétrial discovery order in &
civil case. In light of the wide range of procédures
available for pretrial discovery in civil litigation, it'is
not unreasonable to require a party seeking informa-

. are no similar procedures available to a criniinal de-
fendant. For example, he cannot compel a witness's
attendance at a deposition and, if unsuccessful in ob-
taining inforimation, subpoena & different witdess.
Moreover, the economic Teality of the criminal ‘jus-
tice system is such that a criminal defendant will
generally have leds opportunity than a civil litigant to,
obtain information béfore trial.

(21) For all the foregoing reasons, we conclude that a
universal and inflexible alternative-source require-
mernit is inappropriate in-a criminal proceeding, In
considering whether'the requirement is apptopriate in
a givén case, the trial court should coinsider the type
of information being scught *813 (e.g., names of
. potential witmesses, documents, a reporter's: eyewit- .
ness observations), the quality of the alternative:

'source, and the practlcahty of obtaining the informa- =
th’)n ﬁOl"l Wil Giveiiviely w oJUTCE, Thc tl‘lal [ivitred mllSt' -

also consider the other balancing factors set forth
above: whether the information is confidential or
sensitive, the interests sought to be protected by the

shield law, and the importance of the information to
" the criminal defendant. In short, whether an alterna-
tive-source requirement applies will depend on the
facts of each case, ™

FN29 We disapprove of sugpestions by the
Coiirts of Appéal that a criminal defendant.
must in every cdse show the lack of anl alter-
native source regardless of the circum-
stances. ( Hammarley . Superior Court, su-
pra, 89 Cal. App.3d 388, 399; Hallissy v. Su-
perior Court,_supra, 200 Cal.App.3d 1038,

. . tion from 2 newsperson to look elsewhere first, Thero... -
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1046.)
3. Balancing the factors

(17¢) Although a trial court must consider the forego-
ing factors, their relative importance will likely vary
from case to case. In some cases, as in the present
one, all the faciors may weigh strongly, in favor of
disclosure. In others, the balance may be more even,
and in some cases one factor may be so compelling
as to outweigh all the others. We- decline to hold in
the abstract that any factor or combination of factors
must be determinative. A mechanistic, checklist ap-
proach wouid not in the long run (nor perhaps even in
a particular case) serve the best interests of either
newspersons or criminal defendants

4. Whether an in camera hearing is required

The reporters contend an in camera. hearing must be

held in evary case before-a newsperson can be forced -

to disclose unpublished-information. The contention
is overbroad. The purpose of an in camera hearing is
to protect against unnecessary disclosure of confiden-
tial or sensitive information, The reporters fail to ex-
plain what purpose an in camera hearing would serve
when the information, as in this case, is admittedly
not confidential or sensitive. T "°In the cases cited by
the reporters, the information was at least arguably
confidential. For example in CBS. Inc. v. Superior
Court,_ supra, 85 Cal.App.3d 241, the Court of Ap-
peal femanded to the trial court for an in camera
hearing but rioted the newspelsons‘ “claimed pledge
of secrecy.” ( Id., at.p. 254. YThe reporters reliance on
Hammar ley v. Supertor Court,_supra, 89 Cal.App.3d
388, in ‘which thé court affirmed a contempt judg-
ment, is even more mtsplaced In Hammarley, the
newspersen argued that the shield law immunity was
absolute and that an in camera hearing should *814

-not have been aliowed. The Couwrt of Appeal con- .

cluded to the contrary. ( /d, at pp. 402-403.)The de-
cision in no way supports the view that an in camera
hearing is required in every case.

FN30 Aside from the lack of a need to pro-
tect secrets, there is no practical difference
in terms of inconvenience to the newsper-
son, Whether he testifies in open court of in
camera, the same amount of his time ordi-
narily will be required.
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FN31 In the other decisions on which the
reporters rely, the information also appears
to have been confidential, The precise nature
of the information is not explained in each
of those decisions, but the courts empha-

sized the need to protect confidential infor-

mation, and there were no allegations that
the information was not confidential.
(United States v. Cuthbertson (3d Cir. 1981)
651 F.2d 189, 195-196; United States v.
Burke, supra, 700 F.2d 70, 76-77:United
States v. Hubbard supra. 493 F.Supp. 202,
205; Green Bay Newspaper v. Circuit Court
(1983) 113 Wis.2d 411 [335 N.W.2d 367].)

When a criminal defendant, however, seeks confiden-

tinl or sensitive information, the-practical néed for-an - -- -

in camera hearing is obvious. The shield law would
be illusory if & reporter had to publicly disclose con-

fidential or sensitive information in order for a court

to determine whether it should remain confidential or
sensitiveWe empliasize, however, that a trial court
need not waste its valuable resources for an in camera
hearing based on a specious claim of confidentiality
or sensitivity, "**The court has discretion in the first
instanceé to determine whether a newsperson's claim
of confidentiality or sensitivity is colorable. If the
court detérnines the cldim is colorable, it must then
receive the newsperson's testimony in camera,

FN32 For example, a newsperson cannot
create confidentiality or sensitivity where
-.there is none. Assume that a reporter cover-
ing a hockey game witnesses, together with
everyone else present, a brawl on the ice that
results in criminal charges against a player,
If the shieid law applied in such circum-
stance, a trial court would not be required to
proceed in camera based on the reporter's

assertion 'that he viewed the game or the.

fight in confidence.
B. Application of the proper test to this case

(22) Under the proper balancing test set forth above,
Delaney was clearly entitled to the reporters' testi-
mony as to whether he consented to the police search
of his jacket.

Threshold showing - Even under the test advocated "

by the reporters (heart of the case), Delaney would be

entitled to their testimony. The municipal court ex-

" plained to the reporters' counse] the lack of probable

cause for the search: “If there were probable cause-
for the search, [ guarantee you the prosecutar would
not be introducing the matter of [Delaney's] consent.”
The court explained that if there was no consent the
search was therefore illepal, and the charge against
Delaney would have to be dismissed. Conversely, if
he consented to the search, it was legal, the brass
knuckles would be admitted into evidence, and De-
laney would have little chance of an acquittal. As the
court put it, the case “will rise or fall on the admis-
siont or not of those metal knuckles.” We agree. It is
an understatement to say, in the words of the test we
adopt, that there is a reasonable *815 possibility the
reporters' testimony will assist Delaney in his de-

[fense. There is a substantial certainty. that the report-

ers' testimony will materially affect the outcome of
the criminal proceeding. Delaney has met and sur-
passed the required threshold showing.

Balancing faciors - The balance weighs overwhelm-
ingly in favor of requiring the reporters to testify. A
brief review of the factors to be balanced makes this
clear,

(1) Whether the unpublished information is confiden-
tial or senstitive - As we have already noted, the re-
porters do not claim their percipient observations of
Delaney's search and arrest in a public place were
made in confidence or were sensitive,

(2) The interests sought to be protected by the shield
law - There is not even a suggestion in this.case that’
the reporters’ testimony would impinge on their fu-
ture news-gathering ability or- other interest, if any,
sought to be protected by the shield iaw. Both parties
who were observed by the reporters (Delaney and the
police) are secking their testimony, Thus, it cannat be

-said the parties or anyone else would be reluctant to

provide these reporters with future information based
on a bE]lEf that the reporters had breached a confi-
dence or divulged sensitive information.

(3) The importance of the information to the criminal
defendant - As explained above, the reporters' testi-
mony will likely be determinative of the outcome of
this case.

(4) Whether there is an alternative source for the un-
published information - We have explained that a
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criminal defendant need not always show the lack of

an alternative source for a newsperson's unpublished

information. We need not consider whether such a
showing was required in this case because the mu-

nicipal court implicitly essumed that it was required,

and Delaney made a satlsfactory showing. "At the
hearing on the motion to suppress, the reporters'
counsel suggested that Delaney be required to take
the stand and testify as to whether he had consented
to the search. The court promptly advised counsel as
to a defendant’s constitutional right not to do so.
f33¢Coinsel also urged as alternative sources De-

laney's’ companion, who was present at the time of’

the search, and foiir other cfficers who might have
been withiin hearirig distance of the search, The court
correctly explairied that neither the companion nor
.the othet officers would be disim'erested witnesses.
The ‘onfy two persons fitting that description are the
two *816 réporters. Thus, cohtrary to their assertion,
their testimony would not be merely cumulative to
that of the other potential witnesses. We concur in the

nunicipai ccourt's -determination ihat- (nere was no -

meamngful alternative source for the reporters testi-
mony.

FN33 The reporters' appellate counsel also
incorrectly suggest in their brief to this court
that Delaney should be required to testify.

In short, the court struck the correct balance. De-
laney's personal libeity is at stalke. The veportérs are
not being asked to breach a confidence or to disclose

. sensitive information that would'.in any way even ..

remotely restrict their news-gathering ability. All that

is being required of them is to accept the civic re-

spensibility imposed con all persoris-who - witness al-
leged criminal conduct.

C. Standard af appellate review

(23) Fmally, the reporters contend almost in passing
. that we dre not bolnd by the mimnicipal court's deci-
sion, which they characterizé as being comprised of
legal conclusions rather than factual findings. The
reporters attack the decision on two grounds. First,

they contend it is riot supported by substantial evi- -

dence. We disagree. We have reviewed the record
and, as set forth above, we find the municipal court's
decision to be amply supported.

Second, the reporters contend we are required to ex-

Page 22

ercise our independent judgment as to the correctness
of the municipal court's order of contempt because
important constitutional interests are at stake, Appar-
ently, the reporters would have us hold that inde-
pendent appellate’ Judgment is mandated in ell cases
under the shield law. Article I, section 2(b) makes no
provision for such a standard of review. Nor do the
reporters cite guthority from any jurisdiction requir-
ing such review under a shield law. We need not and
do not decide the issue, however, because, as noted
above, we have reviewed the record, and we inde-
pendently. conclude “without difficulty that it fully
suPports the mumclpal court's thoughtfu! demsmn
g7

FN34 This case is somewhat umisual in that
both Delancy and the prosecutor ara séeking
the reporters' testimony. (This fact further
supports the municipal court's decision that
the testimony is pivotal.) Although the re-
porters concede that a criminal- defendant
“has'a constitutional right t6 a fair trial, they
contend, without citing any authority, that
the prosécution does hot have a similar right
to obtain information subject to the shield
law. Of course, the prosecutor vigorously
disagrees. There is duthority which suggests
that a state may have & right sufficient to
overcomé a claim of immunity under the
shield law. { Mitchell, supre, 37 Cal.3d 268,
278 Branzburg, supra, 408 U.8. 665, 700
33 1L.Ed.2d 626, 650-651]; United States v.
Nixon, supra, 418 U.S. 683, 709 [41 L.Ed.2d
1038, 1064-1065].) In light of our determi-
* nation, however, that Delaney is entitled'to
the reporters' tes*.:m-:‘.y, the guestion as t¢
thé state's right to the same evidence is ren-
dered moot, We therefore need not, and do
not, decide whether the prosecution in a
criminal proceeding can have a constitu-

tional interest shfficient to require the dis-

closure of information otherwise protected
by the shield law.

Disposition

The judgment of the Court of. Appeal is affirmed. The

Court of Appeal is directed to issue a peremptory writ
of mandate compelling respondent Los Angeles Su-
perior Court: (1) to vacate its orders entered Decem-
‘ber 16, 1987, in case numbers HC 206320 and HC
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200321, entitled In re Roxana Kopetman and In 1e

Roberto Santiago Bertero, respectively, which orders -

granted their petitions for writs of habeas corpus; and
(2) to simultaneously make new and d1fferent orders
denying the petitions for writs of habeas corpus.

Luces, C. I. (as to part [ID}, Panelli, J., Kennard, J.,
and Kremer (Daniel 1.), J., ™" concurred.

FN* Presiding Justice, Court of Appeal,
Fourth Appellate District, Division One, as-
signed by the Chairperson of the Judiciat
Colncil,

MOSK, 1.,
_Concurrmg

Iy eereen oy Cer ramaafi am e -

While 1 concur that Sean Patrick Delaney is entitled
to the reporters’ testimony concerning their eyewit-
ness bservations of the police search of his jacket, 1
dg:not agree with the-balancing test proposed by the
majonty Since -federal constitutional rights are su-
preme, and since the reporters constitutional immu-
nity is ‘absolute on its face in protecting ail unpub-
hshed information obtained during the course of
news gathenng, it is not for us to balance competmg
state and federal interests. Rather, our sole task s to
determme Hew far the state constitutional immunity
can be exiérded before it trf:spasses on the Fifth and
S1xth ‘Amendimént rights of crimina) défendants. If
invocation of the constitutional immunity deprives
the defendant of information necessary to exercise
those rights, then he is entitled to that information in
spite of the reporter's constitutional - 1mmumty If the

1nformatmn 1s not necessary to exercise those rights, -

he is not so entitied.

Instead, the majority propose a complicatéd four-
factor test to be used by courts in ‘weighing the rela-
tive merits of reporters' and defendants’ ¢laims. Two
of the: factors - (a) and (b) - consider the importance
of the mformatmn frtim the reporter's viewpoint. Fac-
tor (c) would consider the information's imporiance
to the deferidant, The foith factor allows the trial
court to consider the ease of obtammg tlie lnforma-
tion from alternative sources. No sin gle factor is to be
deterniinative.

This balancmg test harbors a basic conceptual flaw.
FNUf our role is to determine whether the defendant
can obtain a fair trial when confronted *818 with the

reporter's ciaim of immunity, then the significance of
the information from the reporter's viewpoint is ir-
relevant. All that matters is the iimportance of the
information from the defendant's viewpoint. Instead
of delineating the boundary of the defendants rights -
and permitting the reporter's immunity to apply to all.
information outside that boundary, as the federal and
state Constitutions dictate, the majority substitute
their concept of the optimal balancing of reporters'
and defendants' interests. Thus, the majority favar
confidential and “sensitive” information over non-
confidential, nonsensitive information, despite their

earlier recognition that article I, section 2(b) makes

no such dlstmctmns

FNI1 Part of the problem with a balancing
- test-may -stem-from-the fact-that-a similar
balancing approach is used in the First
Amendment qualified- pnwlege cases, the
progeny of Branzburg v. Hayes (1972) 408
U.S. 665 {33 L.Ed.2d 626, 92 8.Ct. 2646]. In
those cases, courts, following Justice Fow-
ell's concurrence in Branzburg, have in-
quired info the impact a disclosure of infor-
mation will tiave on the reporter's news-
gathering ability. Courts had to determine at
the. threshold whether reyelation of the in-
fonmatmn would burden reporters suffi-
ciently to raise a First Amendment claim,
(See, e.g., US v 'LaRouche Campaign (1st

Cir, 1988) 841 F.2d 1176.)

In this case, the cleim is: not based on the
First- Amendment but on a specific state
constitutional provision (Cal. Const., art. I, §
2, subd, (b) (hereafter-article I, section 2(b})
that " covers all unpublished information
gathered by journalists in the course of their
duties, Inquiry into the importance of the in-
formation to the reporter and the-burden it
would impose on him or her is not needed to
determine whether the information falls
within the scope of article 1, section 2(b).

~ Nor, indeed, does that provision pelmltsuch
an inquiry.

For the reasons elaborated below, I would require
that 8 defendant make two threshold showings, both
of which relate to the defendant's demonstration of
need.for the information. First, as the majority hold,

the defendant must show a reasonable possibility
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exists that the information will assist the truth-
seeking process. Second, he must show that alterna-
tive sources of substantially similar information are
unavailable. Once the defendant carries his burden of
making these two showings, he will be entitled to the

information. Because 1 conclude that information -

obtaihed by a reporter as a pércipient wiiness of a
trensitory event is by its very nature unavailable from
alternative sources, I concur in the majority's judg-
ment that the defendant in this case is entitled to the
reporters' testimony.

. The Scope of Fifth and Sixth Amendment Rights
and the Alternative-source Rule

The rlghts of confrontation and compulsory process

under the Sixth Amendment, and the muore- ‘general

right to a fair trial under the Fifth Amendment; are
not absolute. Rather, they are exerclsed in a ‘frame-
work of state law privileges, 1mmumtles and rules of
-evidence that sometime biock access to information
needed by the defendant, (See Chambers v.
Mississippi (1973) 410 U.S. 284. 302:303 [35
L.Ed.2d 297, 309, 93 S.Ct. ]038]' [a holding that
strikes down an’ unreasonable hearsay rule on due
proceés grounds does not SIgnal any diminution in
the respect traditicnally accorded to the States in the
establishment and ithplementition of their own *819
criminal trial rules and procedures”]; Washmgmn v,
Texas (1967) 388 U.S. 14, 23, fn. 21 [ 18 L.Ed.2d
1019, 1025, 87 S.Ct. 1920] [a ruling that strikes down
on compulsory process grounds a state law prohibit-
ing coconspirators from testifying on each other's
behalf doe§ not. invalidate traditional testimonial
" priviléges].) While consistency has riof beeri a hall-
mark in this area; courts have been exiremciy refuc-
tant to make incursions into state law testimonial
privileges - e.g., the attorney/client; prigst/penitent, or
maritdl communications privileges- - on Sixth
Amendment grounds: (See Note, Defendant v. Wit-
ness. Measurmg Confrontation and Compulsory
Process Rights Against Statutory Conifunications

Privileges (1978) 30 Stanl.Rev. 935 (hereafter De-

fendant v, W:tness) )

Recognizing the peaceful coexistence between the -

Sixth Amiendment and traditional testimonial privi-
jeges, courts have tended to employ & functional,
praginatic approach in reconciling fair trial rights
with the less traditional state law privileges, such as
the reporter's privilege.

MN2guch a functional approach

Papge 24

was typified by the New Jersey Supreme Court in
State v. Boiardo (1980) 82 N.1. 446 [414 A.2d 14].
As the court reasoned, the Sixth Amendment rights of
confrontation and comipulsory process are necessary
to ensure that our adversary system results in “'full

" disclosure of all the facts and a-fair trial, within the

framework of the rules-of evidence™ (414 A 2d at p,
19, quoting United States v. Nixon (1974) 418 U 8.
683, 709 [4] L.Ed.2d 1039 1064, 94 S.Ct. 3090].)
When full disclesure can be accomplished without
interfering with the reporter's privilege, the defendant
will be able to receive as fair a irial as the state can
ensure, without having to resort to a breach of the
reporter's privilege, As Chief Justice Wilentz wrote:
“[I}f substantially similar material can be obtained
from other sources, both the confidentiality nesded

.. by-the press and the interests of the defendants are- - -

protected.” (414 A.2d at p. 21.)

FN2 The majority's holding in this opinion,
of course, does not apply to the traditional
testunmual privileges. It may be that those
perlleges should be accorded more protec-
tion-than the reporter's immunity, because
they are consistent with a fair trial as that
concept was understood in 1791, when the
Fifth and Sixth Amcndments Were adopted
It may also be that wo]atmn of certam _privi-
leges implicate federal constitutional rights
of their own, such as the right te counsel or
the right to free exercise of religion. A more
comprehensive treatment of the conflict be-
_.tween testimonial privileges and fair trial
rights awaits further development when
these matters are properly before us.

Unlike the majority's approach, the court in Boiardo
did not attempt to balance the respective importance
of the information for the reporter and the defendant.

. Rather, the New Jersey Supreme Court sought to

determine, at the threshold, whether defendant would
be depnvcd of a fair trial if mformatlon necessary to
his defense was withheld. ‘In that case the defendant
sought a copy of a letter that a reporter possessed and
the defendant behevcd would assist him in 1mpeach-
ing a ksy prose;cunon witness. The *820 court con-
cluded that the defendant had not carried his burden
of showing that the information was unavailable from
an alternative source, and therefore upheld the re-
porter's privilége.
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The requirement of & threshold showing that no alter-
native source of information is available (hereinafter
called the alternative-source rule) can, therefore, rec-
oncile reporters immunity and defendant's rights so
_as to give effect to both. Unlike the majority's multi-
factored approach, the alternative-source rule remains
focused on the single decisive question: does the de-
fendant need the information to obtain a fair trial?
The alternative-source rule also incorporatés a func-
tional approach to the defendant's fair trial rights,
based on the recognition that these rights exist within
a framework. of state law privileges and immunities.
What one commentator stated of the communications
privilege applies at least equally to the reporter's im-
munity: “A communications privilege would be of
little value if & [criminal] defendant could-override it

.. whenever. its. invocation concealed, evidence of some .

probatwe valué. Courts must respect the legislative
judgment that in soine situations the social policy
underlying a privilege should require that litigants be
denied actess to othigrwise admissible evidence. The

lepislativé: establishment of a privilege should maie™ = ™~

the privilége-ho]der a disfavored source of informa-
tion,” (Dejéndam v, Witness, supra,30 Stan.L.Rev. at
p. 966, italics added.)

It is no surprise that-a number of courts, state and
federal, have employed an alternative source rule at
the thiesheold when weighing criminal defendants’

rights against reporters' statutory or qualified First -

Amendment privileges. (See United States v. Burke
(2d Cir. 1983) 700 F.2d 70, 77, fn. 8; United States v.
Cuthbertson (3d Cir. 1981) 651 F.2d 189, 195-196;
United States v. Hubbard (D.D.C. 1979) 493 F.Supp.
202, 205.5tate v. Rinaldo {1984) 102- Wn.2d 749
[689 P.2d 362, 305-3196):-State v. St Peter (1974) -
132 Vi 266 [315 A.2d 254, 2561.8rown v. Com-
monwealth (1974) 214 Va. 755 [204 S.E.2d 429,
431)cert. den.-419 U.S. 966 [42 | Ed.2d 182, 95
S.Ct. 2291; Matter of Farber (1978) 78 N.1. 259 (394

"+ A.2d 330,338, 99 A.L:R.3d 1]'[interpreting earlier, -

less comprehensive ‘shield law]; State v Aoidrdo
suprg. 414 A-2d 14, 21 [interpreting fecent, more
comprehensive shield law]; Hallissy v, Superior
Couit {1988) 200 _Cal.App.3d 1038, 1046 [ 248
Cal.Rotr. 633); Hammariey v, Superior Court (1979)
89 Cal:Abp.3d 388, 399 [ 153 Cal.Rptr. 608].)

1L Policy Considerations: Ensuring Press Autonomy

The enforcement of an alternative-source rule is de-
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sirable for policy as well as doctrinal reasons. A
comprehensive reporter's immunity provision, in ad-
dition to protecting confidential or sensitive sources,
has the effect of *821 safeguerding “[tlhe autonomy
of the press.” { O'Neill v. Oakgrove Constr. (1988) 71
N.Y.2d 531, 526 [528 N.Y.8.2d 1, 3 [523 N.E2d

277, 2791 [construing a similar state constitutional
provision].) As the New York Court of Appeals rec-
ognized, press autonomy “would be jeopardized if
resott to its resource materials by litigants seeking to
utilize the news gathermg efforts of journalists for
their private purposes were routinely permitted [cita-
tions] .... The practical burden on time and resources
as wcll as the conséquent diversion of journalistic
effort and disruption of news. gathermg act1v1ty,
would be particularly inimical to the vigor of a free

cpress.” (528 N.Y.8.2datp.3) .. et e

The threat to préss autonomy is particularly clear in
light of the press's unique role in saciety. As the insti-
tution that gathers and disseminates information,
journalists often’ serve as the eyes and ears of the
public. (See Richmond Newspapers Inc._v._Virginia
{1980) 448 U 8. 555 572 573 TGS LEd 2d 973, 986-

438US 1 17 18(57LEd2d553 566- 567 98SCt

. 25881 (Stewart, J., conc.).) Becausé journalists not

only gattier a gréat deal of information, but publicly
identify themselves as possessmg it, they are espe-
cnal!y prone to be called upoh by lmgants seeking to
minimize the costs of obtaining needed information.
Carte blanche access to the journalist's files would
give lltlgants a free ride on news organizations' in-

" formatmn gathenng efforts.

source would dtscourage th!s misuse of the press. Our
constitutional system does not ensure the exercise of
a criminal déféndant's rights in ‘the least costly man-
ner. The altérhative-source rule would compel liti-
gants to expend a réasonable amount of effort to ob-
tain the information from nonpress sources. Only
when a dafendant is unable to obtain the information
through these means, or when the cost of obtaining
the information is prohibitive, would he be able to
pierce the shield of journalistic immunity. Such a rule
would maximally preserve press.autonomy, as the
reporter's constitutional immunity is designed to do,
while still recognizing that press autonomy must ul-
timately give way to the criminal defendant's fair trial
rights. .
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111 Alternative-source Rule and the Percipient Wit-
ness

I coneur, nonetheless, in the court's judgment because
I find that the alternative-source rule is inapplicable
when the information sought is the reporter's own
observations as a percipient witness of a transitory
event. The alternative-source rule arose in cases, such
as those cited ante, in which the information in ques-
tion had been gathered fiom documents, intsrviews,
public meetings, and the like. In such cases the con-
tent of the mformatlon existed in some objective and
stable form, capab}e of independent verifi cation - the
documents’ could be independently mspected the

interviewees *822 could b; comacted etc, What the

"defendants in those cases were primariiy interestad in
was not the reporters' perceptions but the content of
these independent infoimation sources,

In the caze of syswimessed Tansitory events, how-
ever, no such indeperident, stable information source
exists. Equally s:gnlf‘cant is the well-establistied fact
that there are often major dlscrepanmes between dif-
ferent eyewitness accounts of the same everit, owing
to distortions and biases in both pemeptlon and
memory. (See People v. McDopald { 1984337 Cal2d

351, 363-365 [ 208 Cal.Rptr. 236. 690 P.2d 709, 46
ALRAth 10111, and authorities cited; Note, Did
Your Eyes Deceive You: Expert Psychological Testi-
mony on the Unreliability of Eyewitness Identifica-
tion (1977) 29 Stan.L. Rev, 969, 971-989.)Thus, two.

* percipient witnesses of the same event are not in any -

sense fungible, And unlike the document or the inter-.
" view, the transitory unrecorded event is not SUb_]SC-l to
" subsequent independent verification.

Accordingly, the repbrter as a percipient witness is
not an “exceptlcn“ to the alternatwe source rule.
Rather, in such situations the rule simply does not
apply: in a real sense, two eyewitnesses to the same

event are not alternative sources of the same informa- -

tion, but sources of different information.

In the present case, defandant was able to show a
reasonable possibility that the information would
assist in ascertaining the truth. Because the informa-
tion he seeks from the reporters is their contempora-

neous observations of a transitory event, he has met’

the second threshold by showing that no real alterna-
tive source of the information exists. He is therefore
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entitled to the reporters' testimony.

BROUSSARD, I,
Concuiting.

I agree with the majority opinion's conclusion that the
information that defendant sought to elicit from the
reporters in this case was “unpublished information”
within the meaning of the California reporter's shield
provision. (Cal. Const., art. I. § 2, subd. (b}.) I cannot
join, however, in the opinion's suggestion that it is
either necessary or appropriate for the court, in reach-
ing this conclusion, to rely solely on the “plain lan-

-guage” of the constitutiona) provision, without refer-

ence to the -background or history of the constitu-
tional provision or to the lsgislative history of the
preceding statutory shield provision on which the

constitutional provnsnon was dehberateiy modeled.
vdri}‘i

In Cownty _of Sacramenio v. Hickman (1967) 66
Cal.2d 841 [ 59 Cal.Rpir. 609, 428 P.2d 593], the
defendant relied on an argument virtually identical to
that embraced by the majority opinion, asserting that
because the constitutional provision at issue in that
case was “clear and unambiguous,” the court was
required to confine itself to the “plain language” of
the provision and could not consider the legislative
history or judicial interpretation of a related statutory
provision. ( /d. at pp. 846-847.)In Hickman, this court

- in a upanimous opinion - explicitly rejected the ar-
gument ( id at pp. 847-851), explaining that *'[i]n the
absence of contrary. indication in a constitutional
amendment, terms used therein must be construed in
light of their statutory meaning or interpretation in
effect at the time of its adoption. .( Id at p. 850
[quoting Michels v. Watson {1964) 229 Cal. App.2d
404 ( 40 Cal Rptr. 4647].) Thus, contrary to the sug-~
gestion of the majority opinion, Hickman as well as
many other, more recent, cases (see, e.g., City of Sac-
ramento v. State of California, ante, 51, 67, fa, 11 [

266 Cal.Rptr. 139, 785 P.2d 5221} make it clear that &

court, in interpreting an initiative measure, may prop-
erly consider the statutory antecedents of the measure
for any guidance those statutes may shed on the
proper interpretation of the initiative provision.

In light of these authorities, 1 believe that it is clearly
appropriate, in interpreting the constitutional re-
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porter's shield provision, to consider the entire back-
ground of the provision, including the legislative his-
tory and judicial interpretation of Evidence Code
section 1070, the statutory provision on which the
constitutional shield provision was based. In my
view, both the language and history of the shield pro-
vigion fully support the conclusion that the provision
is not limited to an undefined category of “confiden-
tial” information, but rather applies to all “unpub-
lished information.”

I.

Although the state constitutional shield provision
extends to the information elicited from the reporters
in this case, I agree with all of my colleagues that,

under-the facts of this case, application of the shield- -

provision to afford the reporters a state-granted im-
munity from contempt would improperty infringe on
the defendant's federal constitutional rights. In light
of the different approaches to the federal constitu-
tional issue refiected in the majority opinion and Jus-
tice Moslt's concurring opinion, however, I thought it

appropriate briefly to explain my own views on this -

point.

The majority opinion and Justice Mosk's concurring
cpinion are on common ground in concluding that, in
a criminal case, a defendant's federal constitutional
right to a fair trial is implicated whenever a defendant
demonsirates *824 that there is a reasonable possibil-
ity that information that would assist his defense is
being withheld .by a reporter under the aegis of the
shield provision. 1, too, agree with that proposition.

The majority opinion and Justice Mosk's concurring
opinion diverge, however, with respect to the proper
constitutiona) analysis that follows such a showing by
the defendant. Justice Mosk's concurring opinion
concludes that once a defendant makes such a show-
ing and demonstrates that no alternative sources for
the information are available, the federal Canstitution
always requires the state shield provision to give
way. The majority opinion, by contrast, concludes
that when a defendant makes the threshold showing,
the federal Canstitution calls for a case-by-case
weighing of the defendant's relative need for disclo-
sure of the information, on the one hand, against the
relative strength of the state's interest in permitting
the reporter to withhold the information, on the other.

In general, | agree with the majority's conclusion that,
in determining whether the California shield provi-
sion may.be constitutionally applied in a given case,
it is appropriate to weigh a defendant's relative need
for the information in the particular case against the
relative’ strength of the state's interest in affording
immunity under the circumstances of that case. ™'In
determining the proper scope of federal constitutional
rights in other contexts, numerous cases establish that
federal constitutional guaranties are generally not
absolute, and may, in appropriate circumstances, ac-
commodate state laws which further a sufficiently
coripelling or important state interest. (See, e.g.,
Chambers v, Mississippi (1973) 410 U.§, 284, 295
35 L.Ed.2d 297, 309, 93 S.Ct. 1038] [*Of course, the

right to confront ... is not absolute and may, in appro-

_priate cases, bow to accommodate other legitimate .
interests in the criminal trial process.”]; Konigsberg

v. State Bar (1961) 366 U.S. 36, 49-51 [6 1..Ed.2d
105, 116-117. 81 S.Ct. 997] [*[Wle rsject the view
that freedom of speech and association ... as protected
by the First and Fourteenth Amendments, are 'abso-
lutes' .... [G)eneral regulatory statui€s, not intended to
control the content of speech but incidentally limiting
its unfettered exercise, have not been regarded as the
type of law the First or Fourtéenth Amendment for-
bade Congress of the States to pass, when they have
been found justified by subordinating valid govern-
mental interests, a prerequisite to constitutionality
which has necessarily involved a weighing of the
governmental interest involved, ..."].) Particularly in
view of a state's traditional authority to establish evi-
dentiary privileges *825 to serve interests external to
the adjudicatory process, it is difficult for me to see

why the general principle permitting consideration of .
. compelling state interests in the application of federal

constitutional safeguards should not apply in this
context as well. (Cf, e.g., United States v. Nixon
(1874) 418 \.8. 683, 711-712 (41 L.Ed2d 1039,
1066, 94 5.Ct. 30901 [“In this case we must weigh
the importance of the general privilege of confidenti-
ality of Presidential comimunications in performance
of the President's responsibilities against the inroads

of such a privilege on the fair administration of

criminal justice.”].)

FN1 Although in my view it would be wiser
al this point to refrain from attempting to set
forth an exhaustive list of specific “factors”
that must be considered by a court in every

case (see maj. opn., ame,_at p. 813), the
“factors” discussed in the majority opinicn

© 2009 Thomson Reuters/West. Noglaim 1o Orig. US Gov. Works.
20 _




789 P.2d 934 ' Page 28
50 Cal.3d 785, 789 P.2d 534, 268 Cal.Rptr. 753, 58 USLW 2670, 17 Media L. Rep: 1817 '
(Cite as: 50 Cal.3d 785)

appear broad enough to permit a court to
" take into account all relevant considerations
in “balancing ... the defendant's and news-
person's respective ... interests.” (See maj,

opn.,-ante, at p, 809.)

Accordingly, in light of the important rele a reporter

shield prows:on may play in furthering a state's com-

pelling. interest in fostering and preserving a free and

vigilant press, 1 believe that even if a rcporters “un-

published information” in a particular case may be of

some assistance to the defense and there are no avail-

able alternative sources of the information, if a court

finds that the defendant's need for the informaticn is

not pamcularly great while the state's interest in af-

foxdmg a repofter immunity undet the c1rcumstances'

i§ compallifg, the cotrt could: -properly- conclude that’ _ , RS LT e
the defendant's federal constitutional right to a fair

trial would not requii‘r'e the state shi€ld provision to

give way. . o -

As the majorlty opmlon demonstrates however an
the facts of the present case it is clear that no such
overudmg, compellmg state interest is present. Con-

sequently, 1 concur fully in the majority opinicn's
affirmance of the_ Court of Appeal judgment.

Lucas, J., concurred as to part 1 only.
The petition of real parties in interest for a rehearing
was denied July 11, 1990. *826

Cal.
Delaney v. Superior Court -

. 50 Cal.3d 785, 789 P.2d 934, 268 Cal.Rptr, 753 58
UUSLW 2670, 17 ME‘dlaL Rep.- 1817 L

END OF DOCUMENT
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P FREEDOM NEWSPAPERS, INC., Plaintiff and
) Appellant,
v. . '
ORANGE COUNTY EMPLOYEES RETIREMENT
SYSTEM BOARD OF DIRECTORS, Defendant and
Respondent.
No. S029178.

Supreme Court of California
Dec 23, 1993.

SUMMARY

ﬁf'newspaper publisher sought a writ of mandate to
compel a county employees retirement system board
of directors 1o allow the public to attend méetings of
the board's operations committee. The committee was
-advisory in nature and was composed of four mem-
bers of the ninc-miember board. The trial court denied
the petition and entered judgment in favor of the
board. (Superior Ceurt of Orange- County, No,
660703, Greer Stroud, Referee.) The Court of Ap-
peal, Fourth Dist., Div. Three, No. GO11490, re-
versed.

T.Iie Supreme Court reversed the judgment of the
Coml't of Appeal. The court held that, since the opera-
tions committee was an advisory committee com-

N posad solely of board members numbering less thana_

quorum of the board, the committee was not a “leps-
lative body™ pursuant to the provisiens of Gov. Code,
§ 54952.3, and.was therefore excluded from the open
meefing requirements of the Ralph M. Brown Act
{(Gov. Code. § 54950 et seq.). (Opinion by Panelli, J
with Lucas, C. J., Arabian, Baxter and George, JJ
concirring. Sepamte concurring and dlssentmg opin-

“jon by Mosk, I. Separate dissenting opinion by Ken- °

nard, J )
HEADNOTES
Classified to California Digest of Official Reports

(1=, 1b) Counties § 1--Open Meeting Reguirements--
Advisory Committee of County Employses Retire-

ment System Board--Committee Composed of Less -

Than Quorurn of Board:Pensions and Retirement

Page |

Systems § 3--Administration.

The trial court did not err in denying a petition for a
writ of mandate brought by a newspaper publisher
that was seeking to compel a county employees re-
tirement system board of directors to allow the public
to attend meetings of the board's operations cormmit-
tee, The committes was advisory and was composed
of four members of the nine-member board. Gov,
Code, § 54952.3, exempts from the definition of “leg-
islative bodies” that are subject to the open meeting
requirements of the Ralph M. Brown Act (Gov.

Code. §. 54950 et seq.) advisory committees com-
posed of less than a quorum of the governing body.

- -Although-Gov.-Code, § 54952.3, could be read to-

mean that less-than-quorum committees are merely
exempt from the formal requirements of that specific

" statute, the legislative history of the act, including the

Legislature's response to court decisions, demon-
strates an intent to exempt less-than-quorum advisory
committess from all open meeting requirements.
Since' the committee was an advisory committee
composed solely of board members numbering less
than a quorum of the board, the committee was not a
“legisiative body” and was therefore excluded from
the open meeting requirements of the act.

[Validity, construction, and application of statutes
making public proceedings open to the public, note,
38 A.L.R.3d 1070, See also 7 Witkin, Summary of
Cal. Law (9th ed. 1988) Constitutional Law, § 579.]
(2) State of California. § 10--Attorney General--
Opmmns

While the opinions of the Attorngy General are not
binding- on -the courts, they are entitled ‘to great
weight. .
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Daniel E. Lungren, Atlomey General, RobertL Mu-

© 2009 Thomson Reuters/West. gaglaim to Orig. US Gov, Works.




863 P.2d218 '
6 Cal.4th 821, 863 P.2d 218, 25 Cal.Rptr.2d 148
(Cite as: 6 Cal.4th 821)

kai, Chief Assistant Attorney General, John M, Hunt-
ington, Assistant Attorney General, Joel S. Primes,
Denise Eaton-May and Ted Prim, Deputy Attorneys

General," *823 Hatch & Parent, Peter N. Brown and

Kelly G. Mclntyre as Amici Curiae on behalf of De-
fendant and Respondent

PANELLI, JI.

The Ralph M Brown Act (Stats. 1953, ch. 1588, § 1,
p. 3269, codified as Gov. Code, § 54950 et seq.
[hereafter the Brown Act or the Act]) ™ provides
that all meetings of “the legislative body of a local
agency shall be open and public,” except as otherwise
provided in the Act. (§ 54953.) At all timés relevant
to this case the Act contained four separate defini-
tions of “legislative body » PN2we granted review to
determing Whether the Cporations Committee- of the
Retirement Board of Orange County Employees Re-
tirement System (hereafter Board) is a “legislative
body™ within the meaning of the Brown Act and,
therefore, subject: to the Act's *824 open meeting
requirements. Because the Operations Commitiee is
an advisory committee composed solely of Board
members numbering less than a quorum of the Board,
we hold that the commiittee is not a “legislative body”
pursuant to the provisions of section 549523 and is
thereby excluded from the open meeting require-
ments of the Act.

" FN1 All statutory references are to the Gov-
ernment Code unless otherwisc noted.

A new law changing the relevant provisions
of the Governinent Code was enacted while

this case wag, pending. (Sen. Bill No 1140

(1993-1954 Reg. Sess), Stats, 1993, ch.

1138, eff. Apr. 1,-1994.) The impact of the
new law is addressed in footmote 11, post.
Except in that footnote, all references to the
Government Code in this opinion are to the-
current version, i.e., the law as it.will be us-
til Senate Bill No. 1140 takes effect on Apnl
1, 1994,

FN2 Section 54952: “As used in this chap-

ter, '1eglslatwe body means the goveming-

board, commission, directors or body of a
local agency, or any board or comimission
thereof, and shall include any board, com-
mission, committee, or other body on which
officers of a local agency serve in their offi-

© 2009 Thomson Reuters/West.
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cial capacity as members and which is sup-
ported in whole or in part by funds provided
by such agency, whether such board, com-
mission, committee or other body is organ-
ized and operated by such local agency or by
a private corporation.”

Section 54952.2: “As used in this chapter,
‘legislative body' zlso means any board,
commission, committee, or similar multi-
member body which exercises any authority
of a legislative body of a local agency dele-
gated to it by that legislative body .

Section 54952.3: “As used in this chapter,]
'legislative body' also includes any advisqry
comimission, advisory committee or advi-
sory body of a local agency, created by char-
ter, ordinance, resolution, or by any similar
formal action of a legislative body or mem-
her of 8 legislative hody of a local agency. .
(] Meetings of such advisory commissions,
commiltees or bodies concerning subjects
which do not require an examination of facts
and data outside the territory of the local
agency shall. be held within the territory of
the local agency and shall be open and pub-
lic, and notice thereof must be delivered per-
sonally or by mail at least 24 hours before
the time of such meeting to each pérson who
has requested, i writing, notice of such.
meeting. [} If the advisory commission,
committee.or body elzcts to provide for the
_holding of regular meetings, it shall provide,
by bylaws, or by whatever other rule is util-
ized by that advisory body for Lhe conduct of
its business, for the time and place for hold-
ing, such regular meetings. No other notice
of regular meetings is required. {] Legisla-
tive body' as deﬁned in this section does not
include a committee composed solely of
members of the governing body of a lecal
agency which are less than a quorum of such
governing body. [{] The provisions of Sec-
tions 54954, 54955, 54955.1, and 34936
shall not apply to meetings under this sec-
tion,”

Section 54952.5: “As used in this chapter],]

"legislative body' also includes, but is not
limited to, plapning commissions, library

laim to Qrig. US Gov. Works.
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boards, recreation commissions, and other

permanent boards or comunissions of a local -

agency.”
I. Facts

The Orange County Employees Retirement System is
governed by a nine-member Board. Five members of
the Board constitute a quorum. The Board is a “local
agency” and'a “legislative body” under sections
54951 and 54952 respectively. The Board is therefore
subject to the open meeting fequirements of the
Brown Act. The chairman of the Board has created
five advisory ™ committees-operations, benefit, in-
vestment, real estate, and liaison-each composed of
four members of the Board. Some members serve on

+more-than one committee. The committess' function-

is to review various matters related to the business of
the Board and to make recommendatlons to the full
Board-for action. The Board con51ders the commit-
lees' recmmnendﬂtlons in public meetmgs at which

time. there Is an oppurtumty for full public discussion
and debate The committees do not have any deci-

smnmalcm% authority and act only in an “advisory”
capacity.

FN3 The parties do not dispute that these
comunitiees are properly described as “advi-
S_O]"y.”

FN4 The only evidence conceming the
composition and function of the committees
is a declaration by the administrator of the

retirement system. The declaration states: . .

“[1] 4.... All of the committees of the Board
of Retirement, including the Operations
Committee, are comprised solely of mem-
bers of the. Board ef Retirement. The Board
of Retirement has nine members, and a quo-
rum. is five. However, none of the commit-
tees of the Board of Retirement are com-
prised of more than four members; and all.
committee members are also members of the
Board of Retirement.... [{] 5. The function
of such committess is to review various mat-
ters related to. the business of the Board of
Retirement, and make recommendations to
the full Board for action. The committees
have not been delegated any decision-
making authority. The committees act in an

Pape 3

advisory capacity, and make recommenda-
tions to the full Board of Retirement. The
full Board considers those recommendations
in public meetings, at which time there is an
opportunity for full public discussion. and
debate on those recommendations. [f] 6.
The committees are formed by the Chairman
of the Board of Retirement. The Chairman’
determines what committees shall operate,

" and whrch members of the Board of Retire-
ment shall serve on such committees. The
Chairman has the authority to form new
comittees, abolish existing committees, or
combine existing committees. There is no
Board rute or regulation which prescribes
the number of Board committees, or the du-

..ties. of any such committee; it is up to the,
Chairman of the Board of Retiremenit to de-
cide what committees shall be formed, and
who will serve on them.”,

© On June 18, 1991, the Operations Committee met to

formulate a list of recommended changes to the
Board's travel policy. Freedom Newspapers sought to
attend the meeting but the cornmiittee denied permis-
sion on the ground that it was not subject to the open
meeting requirements of the *825 Brown Act. The
next day, June 19, the full Board met in a public ses-
sion at’ which the chairman of the Operations Com-
mittee read and explained the committee's recom-
mendations, The press was in attendance, and there
was public discussion. among the Board's members

_ about the recommendations. The Board ultimately

voted eight to one in pubhc session to accept the rec-

: Ommendatlons :

On the same day, Freedom Newspapers petitioned
the trial court for a writ of mandate alleging that the
Operations Committee is subject to the gpen meeting
requirements of the Brown Act, The trial court denied
the petition and entered judgment in favor of the
Board. Freedom Newspapers appecaled from that
judgment, and the Court of Appeal reversed. We
granted the Board's petition for review.

IT. Discussion

The Brown Act was adopted to ensure the pubiics .
nght to attend the meetings of public agencies. (§

54950.) "5 The Act provides that “[a]ll meetings of
the Jegislative body of a local agency shall be open
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and public, and all persons shall be permitted to at-
tend any meeting of the legisiative body of a local
agency, except as otherwise provided in this chapter.”
(§ 54953) As already noted, “legislative body” is

defined in four sections of the Act, two of which per- .
(8§ - 54952,

tain  to the case before us,
54952.3.)Section 54952 provides that any committee
or body on which officers of a local agency serve in
their official capacity and which is supparted by its
appointing local agency is a “legislative body.” (§
54952.) ™ Section 54952.3 more specifically ad-
dresses “advisory” bodies: “As used in this chapter[,]
'legislative body' also includes any advisory conunis-
sion, advisory committee or advisory body of a local
agency, created by charter, ordinance, resolition, or
by any similar formal action of a Iegiélativ'e bbdy or

member of 2 legislative bady ¢fa'lseal 2gency. (] .

[ ‘Legislative boa’y as deﬁned in this section does
not include a committee composed solely of inembers
of the governing body of *826 a local agency which
are less !}mn aquorum of such _governing body.” (&
'54952.3, 77 italics added. ) ’ ‘

FNS5 Section_54950 prowdes “In enacting
this chapter, the Legislature finds and de-
clares that the public commissions, boards

and councils and the other public agencies in

this State exist to aid in the conduct of the
people's busiriess. 1t is the inteiit of the law
 that their actions be taken openly and that
their deliberations be conducted openly. [{]
The people of this State do not yield their
sovereignty to the agencies which serve

" them. The people, in delegating authority,

do not give their public servaits the right to
decide what is good for the people to know
and what is not good for them to know. The
people insist on remaining informed so that
they may retain control over the instruments
they have created.”

FN6 For the full text of section 54952, see .

ante, footnote 2,

FN7 For the full text of section 54952.3, sce
ante, footnote 2.

(la) The parties in this case disagree over the mean-
ing of the explicit Jess-than:a-quorum exception con-
tained in section 54952.3. The Board and its amici
curiae, including the Attorney General, argue that an
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advisory comimittee that is excluded from the defini-
tion of “legislative body” under the exception is
completely exemEt from ‘the open meeting require-
ments of the Act. .

" FN8 Like the Brown Act, the 1972 Federal
Advisory Committee Act generally subjects
advisory commitices to open meeting re-
quirements. (86 Stat. 770, as amended, 5
U.S.C.S. Appen. §§ 1-15.) However, the
same act, as amended, also specifically ex-
empts “any [advisory] committee which is
composed wholly of full-time officers or
employees of the Federal Government” from
the open meeting requirements. (5 U.8.C.S.
Appeti. § 3(2)(C)(iii).)

In opposition, Freedom Newspapers and its amici
coriae contend that the less-than-a-quorum exception
in section 54932:3 merely exempts less-than-a-

. quorum committees from the special, relaxed proce-

dural requirements of section 54952.3. According to
Freedom, such committees remain subject to the
stricter open meeting requirements that are generally
applicable to “legisiative bedies” under section
54652,

When interpreting a statute our primary task is to
determine the Legislature's intent. ( Srown v
KeltvBroadeasting Co. (1989) 48 Cal3d 711. 724 |
257 Cal.Rptr, 708, 771 P.2d 406].) In doing so we
turn first to the statutory language, since the words

" the Legislature chose are the best indicators of its

intent. ( Adoplion of Kelsey S (1992) 1 Cal.4th 816,
826 [ 4'Cal.Rptr2d 615, 823 P.2d 1216])

Fach party asserts that the language of section
54952.3 supports its view. Freedom reasons that, had
the Legislature intended to exempt less-than-a-

- quorum advisory cominittees from the Act's -open

meeting requirements, it would have used language
such as this: “ 'legislative bodies' as defined in this
chapter shall not include a committee composed
solely of members of the governing body of a local
agency which are less than a quorum of such govemn-
ing body.” Because the Legislature used the words
“in this section,” instead of “in this chapter,” the ef-
fect of the less-than-a-quorum exception, according,
to Freedom, is simply to exclude less-than-a-quorum
committees from the terms of section 54952.3 rather
than from other definitions of “legislative body”
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within the Act.

In contrast, the Board. argues that, because section
54952.3 specifically refers to “any ... advisory com-
mittee,” that section alone governs advisory *827
committees for the purposes:of the Act, To support
its mterpretatlou the Board relies, in part, on the tra-
ditional rules of statutory construction that specific

statutes govern general statutes { San-Francisco Tax-.

pavers Assn. v. Board of Sup ervé;or.f 19922 Cal.4th
571,577 [ 7.Cal.Rptr.2d 245, 828 P.2d 147]; see also

Yoffie v. Marin Hospital Dist. (1987) 193 Cal App.3d

743, 750-753.[ 238 Cal.Rptr. 502]; Kennedy v. City of

Ufc:ah (1977) 69 Cal.App.3d 545, 552 [ 138 Cal.Rutr. .
207]) and that, to the extent a specific statute is in--

consistent with a genetal statute potentially covering
- th&same subjecf .matter, the specific statute must be
read as an exception to the more general statute (
Common Case v. Board .of Superwso;s (1989) 49

Cal.3d 432, 443 [ 26! CalRpir. 574..777 P.2d 610];.

aﬁ:e v. Marin Hospilal Dist.. supra, 193 Cal, App.3d

" Btop: 251) Accordmg to the Board, an advisory

commmee that is excluded from the definition of
“Ienlslanve body™ contamed in section 54952 3 is not
subject, to the Act's open meeting requirements, .even
if it might otherwise satisfy the more general defini-
tion of “legislative body” contained in section 54952,

The Board also argues that Freedom's interpretation -

of section 54952 would deprive sections 54952.2 and
34952.5, as well as the less-than-a-quorum exception
in 54952.3, of meaning. To explain, scctions 54952.2
and 54952 5 purport to include only certain bodies
within the definition of “legislative body.” For the

" Legislature to have enacted those statutes would have

made no sense if the governmental bodies described
therein had already been included in the more general
definition of “legislative body” contained in section
54953,

To be sure, one could argue that section 549523

might still have-some meaning under Freedom's in-
terpretation. Because section 54952.3 gives certain
advisory bodies the benefit of procedural require-
ments that are less stringent than the requirements
applicabie to “legislative bodies” under section
54952, under Freedom's interpretation the exception
conteined in section 54952.3 for less-than-g-quorum
advisory committees would have the effect of sub-
jecting such committees to the stricter, generally ap-
plicable procedural requirements,
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But Freedom's interpretation of section 54952.3
would also result in absurdity. If we construed
section. 54952.3 merely. as exempting less-than-a-
quorum advisory committees from the less rigid pro-
cedural. requirements in that section, even a tempo-
rary, ad hoc advisory committee composed solely of
less than a quorum of the governing body would be
subject to all of the Brown Act's generally applicable
procedural requirements, including the requirement
that committees hold “regular” meetings. (§ 54954.)
Yet a *828 temporary, ad hoc commitiee, by defini-
tion, does not hold “reguliar” meetings: We will not
give a statute an absurd interpretation. { Amador Val-
fey Joint Union High Sch Dist v. State. Bd. of

guahzatmn 11978) 22 Cal 3d 208, 245 [ 149

Cal. Rntl 239, 583 .R2d. 1281'|~ Gage v, Jordan - -

(]944) 23 Cal. 2d 794 800 [ 147 P2d 387| Lynch v.

114210 CalRpir. 33513

© Freedom atiermpts to &void the absurdity by charac-

terizing the Operations Commitiee as a standing -
cominittee, However, neither section 54952 nor
sectmn 54952 3 dnstmgmshcs between ad hoc advi-
sory commiittees and standing adyisory committees.
We will not add to a statute a distinction that has
been omitted. (Code Civ. Proc., § 1858; see, e.g.,

Security Pacific Nationa! Bank v. Wozab (1590) 51
Cal.3d.991. 998 [ 275 Cal Rptr. 201. 800 P.2d 557].)

When a statute is amblguous as in this case, we typi-
cally consider. evidence of the Legislature's intent
beyond the words of the statute { Dyna-Med, Inc. v.
Fair Employment & Housing Com. (1987) 43 Cal.3d
1379..1387 [ 241 Cal Rptr. 67, 743"P.2d"1323]) and
look both to the legislative history of the statute and
to the ‘wider, historical circumstances of its enactment
(ibid). An examination of the history of the Brown:
Act, both prior to and after the enactment of section
34952.3, shows that committees comprised of less
than a quoruin of the legislative body have generally
been considered exempt from the Act's open meetmg
r eqmrements

In 1958 the Attorney General, mtel}areting the origi-
nal version of section 54952, .™ concluded: that
“meetings of committees of local agencies where
such committees consist of less than a quorum of the
legislative body are not-covered by the act.” (Secret

Meeting Law, 32 Ops.Cal.Atty.Gen. 240, 242
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(1958).) The Attorney General reasoned that, “[in
those cases the findings of such a committee have not
been deliberated upon by a quorum of the legislative
body and the necessity, as well as the opportunity, for
full public deliberation by the legislative body still
remains.” (/bid.) '

FN9 In 1958 dection 54952 provided: “As
used in this chapter, 'legislative body' means
the governing board, commission, diréctors
or body of a lJocal agency, or any board or
commission thereof.” (Stats. 1953, ch. 1588,
§1,p.3270.)

Successive Attorneys General have consistently ad-
hered to the view stated in'the 1958 opinion. In 1968
ihe Atforney General wiote that “[w]e have consis-
tently concludéd that committees composed of less
than a quorum of the legislativé body creatitig them
and not established on 2 permanent basis for a con-
tinuing function are not subject to the open meeting
requirements of *829 that Act. In view of the lack of
any pronouncemests ofi the parts of gither the courts
or the Legislature which would compél a différent
conclusion, our opinion remdins wnchanged.” (Cal.
Atty. Gen., Indexed Letter No. IL 68-106 (Apr. 29,
1968).)

More specifically, since the enactment of section
54952.3 the Attorney General has continuously rec-
ognized that advisory committees falling within the
express less-than-a~quorwm exception in section
54952.3 are not “legislative bodiés™ within the mean-
ing of the Brown Act. (See, e.g., Cal. Atty. Gen,

Indexed Letter No. IL 69-131 {June 30, 1969); Sccrct '

Meetings Laws Applicabie io Public Agencies
(Cal.Atty Gen, 1972) pp. 6-8; Closed Meetings, 63
Ops.Cal.Atty.Gen. 820, 823 (1980); Open Meeting
Reguirements; 64 Ops.Cal. Atty.Gen. 856, 857
(1981).) The Attorney General's brief in this case
supports the long-standing view of his office. (2)
While the Attorney General's views do not bind us (
Unger v. Supérior Court (1980) 102 Cal.App.3d 681,
688 [ 162 Cal.Rptr. 611]), they are entitled to consid-
" erable weight { Mever v. Board of Trustees (1961)
195 Cal.App.2d 420, 431 [ 15 Cal.Rptr. 7177). (1b)
This is especially true here since the Attorney Gen-
eral regularly advises many local agencies about the
meaning of the Brown Act and publishes a manual
designed to -assist local governmental agencies in
complying with the Act's open meeting requirements,

© 2009 Thomson Reuters/West.
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(See,

e.g., Open Meeting Laws (Cal Atty.Gen.,
1989).) :

In 1961 the Legislature amended the Brown Act, not
in response to the Attorney General's iecogmtmn of-
-an implicit less-than- a—quorum ‘exception, but in re-’
sponse to a judicial opinion that essentially eviscer-
ated the Act by reswictively defining the terms
“meeting” and “legisiative body.” The court in Adler
v. City Council (1960) 184 Cal.App.2d 763 [ 7
Cal.Rptr. 8037 (Adler) held that a -city's planning
commission did not violate the Brown Act when all
but one of its members attended a dinner given a few
days before the host's application to the commission
for ah amendment to the zoning law. The court held
that “the Brown-Act was not directed at anything less
thau & formal meeting of a city council or one 4f the

city's  subordinate . agéncies”  (Jd .
770.\Misconstruing  the Attorney General's 1958
_.opinion  (Secret’ Meeting Law, supra, 32

Ops.Cal. Atty.Gen. 240), which addressed committees

composed of less than a quorum of the governing
body, the courtalso held that the Act did not apply to
any committee of an advisory niature, whether or not
composed of a quonim of the governing body. (
Adler, supra, 184 Cal.App.2d at p. 771.)

In response to the Adler decision, the Legislature
broadened the scope of the Brown Act the very next
vear. (Stafs. 1961, ch. 1671, § 1, p. 3637, *830
amending §8 54952 and 54957, and adding §§
54952.5, 54952.6, and 54960.) Shortly after the 1961

amendments took effect, the Attorney General con-. .. .,

strued them as disapproving Ad/er on several points. .

(Secret Meeting Law, 42 Ops.CalAtty.Gen. 61

{15633 Specificaliy, the Alivruey General doncluded
that the 1961 amendments “disapproved Adler's re-
strictive interpretation of the word 'meeting' by Fec-
ognizing that criminally prohibited legislative action

‘may be taken at gatherings that fall far short of the ' *

formal aqqemblages of the council sitting as a joint
deliberative body “' " and “repudiated that portion of
the Adler decision which held that the act was not
meant to apply to planning commissions or other
bodies of an 'advisory' nature.” (Secret Meeting Law,
supra, 42 Ops.Cal.Atly Gen., at pp. 64-65.} - -

In addition to the histdry set out abo\fg,_the history of
the Brown Act in the Legislature reflects a recogni-
tion of the implicit less-than-a-guorum exception and,
after the consistent failure of proposals to abolish it,

laim to Orig. US Gov. Warka.




863 P2d 218
6 Cal.4th 821, 863 P.2d 218, 25 Cal.Rptr.2d 148
(Cite as: 6 Cal.4th 821)

the codification of a fimited version of that exception.

A 1963 bill would have abolished the exception by
providing that “[a]ll meetings of any. committee or
subcornmittee of a legislative body, whether or not
composedof a quorum of the members of the legisla-
tive body, shall be open and public, and all persons
shall be permitted to attend any meeting of such
conunittee or subcommittes, except during considera-
tion of the matters set forth in Section 549357.” (As-
sem. Bill No. 2334 (1963 Reg. Sess.) § 2, italics
added.) The bill did not pass.

The legislative history of section 54952 .3, the provi-
© sion at issue in this case, reveals another unsuccessful
attempt to abolish the implicit less-than-a-quorum
exceplion, Sgction 5495273 enacted in~1968(Stats.
1968, ch. 1297, § 1,-p. 2444), extended the coverage
of the Brown Act to certain advisory committees that
were not previously covered. However, at the same
tinie the Legislature rejected an alternative bill that
would have abolished the implicit:less-than-a-quorum
exception by r_nakmg all advisory committees subject
to the full procedural requirements applicable to gov-
erning bodies. (Sen:Bill No. 717 (1968 Reg, Sess.).)
FNI® The bill that did pass (Assem. Bill No. 202 (1968
Reg, Sess.), codified as § 540952 3) thus appears to be
a compromise, incorporating inlc the ppen meeting
requirements of the Brown *831 Act advisory com-
mittees that were not prevmusly mcluded within the
Act but relaxinig the procedural requuemcnts appli-
cable to those committees. and codifying a limited
version of the implicit less-than-a- quonum exception.

FN10 Senate Bill No. 717 would have
“the ltall- o7

amended section 54952 by add'
cized words: “As used in this chapter 'legis-
lative’ body' means the governing board,
. commlssmn, d1rect0r5 or body. of a local
agency, or any board, commlssmn commit-
leg, adv:so;y comm:rtee or subcommitieg
thereof and shall include any board, com-
riiission, committee, or other body on which

ofﬁcers ofla local -agency serve in their offi- B

_cnal capaclry as members and which s sup-
ported in. whole or.in, part by funds _provided
by such agency, whether such board, com-
mission, committee or other body is organ-
ized and operated by such local agency or by

a prlvate corporation.” (Sen. Bill No. 717 .

(1968 Reg. Sess.), italics i ariginal ) -
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To support its view that the committees excluded
from the definition of “legislative body™ in section
54952.3 were included in ancther definition of “legis-
lative body,” Freedom Newspapers relies.on a com-
munication by Assemblyman Hayes to the members
of the Assembly discussing his reasons for drafting
the less-than-a-quorurm exception. Assemblyman
Hayes claimed that-* '[t]he reason [for enacting the
less-than-a-quorum exception in section 54952.3]
was that such committees of the govemning body of a
local agency are.covered by another section of the
Ralph M. Brown Act, Government Code Sgc. 54952
™ (4 Assem. J. (1968 Reg. Sess.) p. 7163.) However,
these comments offer little assistance in the interpre-
tation of section 54952.3 because they do not neces-

sarily reflect-the views of other members-of:theras=. .

sembly who voted for section 54952 3, (Cf. Delarney
v. Superior. Cowrt (1990) 50 Cal.3d 785, 801. fn. 12 [ -
268 Cal;Rptr. 753, 789 P.2d.934]; see also California

... Teachers. Assn._v. San Diego Community College
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Disi (1981) 28 Cal.3d 692, 700-701 [ 170 Cal:Rptr,
817, 62]1.P.2d. 856]; In.re Marriape of Bouguet
{1976) 16 Cal.3d 583. 589-590 [ 128 .Cal.Rptr. 427,
546.P.2d 1371].) . : .

Indeed, the Legislature's action-in two respects since
the 1968 enactment of section 549523 indicates its
continuing understanding that advisory committees
comprised solely of less than a quorum of the govern-
ing body are exempt from the cpen meeting require-
ments of the Act.

First, although legislative acquiescence is a weak
indication - of legislative intent ( Pegple’ v. Escobar
(1992) 3 Cal:4th 740, 751 [ 12 Cal.Rpir.2d 586, 837
P 2d I100Y), We hote that the Legislature has allowed '
the Coutt 6f Appeal's opinion in Henderson v. Board
of Education (1978) 78 Cal.App3d 875 [ 144
Cal.Rptr. 568] to govern meéelings of less-than-a-
quoruri advisory committees for the past 14 years.

The Hender.son court squarely addressed the i 1ssue of ‘
whether ani advisofy committee consisting so]e]y of
govemmg baard members, constltutmg 1éks than a
quosum of the board was exempt from the open
méeting requu'ements of the Act. (78 Cal. Apg 3d at
pI- 880 883.) In Henderson, ad hoc adv:sory com-
mlttees ‘hdd been created for the purpose of advising
the Board of education about the qualificatioris of
candldates for appomtment to a vacant posmon Each
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of the advisory commitiees was composed solely of
members *832 of the governing body of the school
district numbering less than a quorum of the govern-
ing body. The court considered whether the advisory
committees had violated the Brown Act when they

evaluated the candidates'. qualifications’ and. .inter- -

viewed -candidates in private sessions. (/4 at p.
877.)Finding that section 54952.3 provided an ex-
press exemption from the apen meeting requirements
of the Brown Act for advisory committees comprised
solely of less then a quorum of the ‘governing body,
the Henderson court held that-the advisery commit-
tees in that case were not subject to the Act. { 78
Cal. App.3d at pp. 880-881.)

Secondly, and more importantly, the Lég’islature in

. ;1992 dttempted to-extend the covérage of the Didwn

Act by limiting the coverage -of the express 1éssthan-
a-quorum exception in section 54952.3 to ad hoc
advisory committees. This' legislation is the strongést
indication that the current version of section 54952.3
exchides less:than-a-quonim - advisory cominittées
from -the Act's open meeting Tequiréments, rather
than' merely from the “less-stringent pmcedural re-
quirements in section 54952.3. On August 31, 1992,
-the California Legislature passed and sent to the
Gaovernor a bill amending the explicit less-than-a-
quorwmn exception as-follows: “ 'Legislative body' as
defined in-this section does not include a/imited du-
ration ad hoc committee composed solely of mem-
bers of the governing body of a local agency which
are less than a quorum of the governing body but
does include any standing comnittee of a goveming
body irrespective of its composition. For purposes of

* this sechon standlng committee’ means a permanent -
nedy ronisd-by-eharter, ordinance, resolution; or.by.
any similar formal action of a leglslatwe body or
member of a Iegxslatwe body of a local agency and
which holds regularly scheduled meetings.” (Assem.
Bill, No. 3476 (1991-92 Reg Sess.) ©§ 3, italics

" added.) The Governor vetoed this bill, reasoning that -

its economic impact would be too great-in view of the
state's fiscal outlook, In his veto message the Gover-
nor stated: “Thls b1ll wotild make =z number of
changes in the Ralph M. Brown Act relatmg to open
meetings. It would expand the number of local agen-
cies sub_;ect 1o the law, and expand notice, recorda-
tion, and’ reccrdlceepmg requsmmen{s [1[] I cannot
approve maudatmg expensive. Hew requlrements

while we are unable to afford the ones on the books .

today,” (Govemors veto message {0 Assem. on As-
sem. Bill No. 3476 (Sept 20, 1992) Recess J. No. 24
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(1991-1992 Reg. Sess.) p. 10271, italics added.) ™!

FN11 On Octaber 10, 1993, the Governor
signed into law Senate Bill No. 1140 (Stats.
1993, ch. 1138), which changes, as of April
1, 1994, the Brown Act's definition of “leg-
islative body.” Among other things, the new
law amends section 54952 and repeals
sections 54952.2, 54952.3, and 54652.5.

The newly amended section 54952 codifies
an exception for less-than-a-quorum advi-
sory committees in these words: “[A]dvisory
committees, camposed solely of the mem-
bers of the legislative body which are less
than-a quorum of the legislative body are not
legislative --bodies, except that stainding
committees of a' legislative body, irrespec-
tive of their composition, which have a con-

tinuing subject niatter jurisdiction; or a

meeting schédule fixed by charter, ordi-
nanée, resolution, or formal action of a Jeg-
islative- bedy are legislative bodies for pur-
poses of-this ¢hapter.” (§ 54952, subd. (b},
as aménded by Sen. Bill No. 1140 (1993-
1994 Reg, Sess.), 1993 Stats.; ch, 1138 eff,
Apr. 1, 1994)

This case does’ not present the issue whether
the Operatlons Commlttcc wailld be a “leg-
islative body” under the new law. Accord-
mg]y, We eXpress no oplmon on the issue.

" The. Leglslatures adoption of subsequent, amending

legistation that is ultimately vetoed may be consid-
ered as evndence ‘of the Leglslature i undsrstnndmg of
the’ unamended ex1st1ng statute (See *833Eu v,

Chdcon £19761 16 Cale 465, 470 [ 128 Cal. Rphr. 1,

546 P.2d 289]; see also’ Irviiie_v. Califoriia Emp.
Com. (1946) 27 Cal.2d 570, 578 [ 165 P.2d 908].)
The 1992 legnslatlou reflects the Legns]ature g under-
standing that the current versmn of the explicit less-
than-a—quorum exceptmn in §g:-t_m___.ﬁ£j_5_2_§ excludes
advisory committees, whcther ‘ad. hoc of standmg,
composed solely of less than a quorum ‘of the mem-

" bers of the govemmg body from the open meetmg

requirements of the Act.

The 1992 leglslatmn “would [have) exclude[d] a lim-
ited duration ad hoc committes from the definition of
leglslatwe body but would [have] include[d] any
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standing committee, as defined, of a governing body
irrespective of its composition.” (See Legis. Coun-
sel's Dig., Assem.. Bill No. 3476 (1991-1992 Reg.
Sess.).) Because the 1992 legislation retained the “in

" this section” language (§ 54952.3) and made no

amendment to the general language in section 54952,
the legislation would only make sense if the Legisla-
ture gave the words “in this section” the same mean-
ing that the Board aftributes to them in the current
statute. If the Legislature had intended “in this sec-
tion” to be interpreted as narrowly as Freedom sug-
gests, the 1992 legislation would have had this bi-
zamre Fesult: Limited duration, ad hoc, advisory com-
mittees would have been subject to the full set of
procedural requirements applicable to governing bod-
ies, including the requirement of holding “regular

. meetings,” but standing advisory committees would.. ;..

have received the benefit of the relaxed procedural
requirements described i section 54952.3. This
clearly coqu not have been the intended effect of the

I.i -

In view ofthese considerations, we find it more con-
sistent with the legislative intent to construe the less-
than-a-quorum exception contained in section
54952 3 as an exception to the definition of “legisia-
tive body,” and thus one of several exceptions to the
Brown Act's open meeting requirements, > rather
then merely as an exception to the special procedural
requirements of section 54952,3. This interpretation
is consistent with the Act's *834 purpose of ensuring
that the “actions [of public agencies] be taken openly
and that their deliberations be conducted openly.” (§

54950.)By definition, the exception applies only to an
advisory committee that consists solely of members &
.of the legislative body that created it but not enough

members to constitute a quorum or, thus, to act as the
legislative body. Accordingly, before any action can
be taken on such a committee's reconmunendations the
entire legislative body, which includes the members

‘of the advisory committee, must conduet further,

public deliberations. (§ 54952.)In this way the Act
reasonably accommodates the practical needs of gov-
ernmental organizations while still protecting the
public's right to know.

FN12 Compare section 54956.9 (legislative
body may hold closed sessions to confer
with legal counsel regarding pending litiga-
tion); section 34957 (legislative body may
hold closed sessions to confer with Attorney
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General, district attorney, sheriff, chief of
police, or their respective deputies, on mat-
ters posing a threat to the security of public
buildings); section 54957.6 (legislative body
‘may hold closed sessions to discuss matters
related to employee compensation and col-
lective bargaining).

I11. Disposition

Since the Operations Committee is compaosed solely
of members of the governing body of a local agency
numbering less than & quorum of the governing body,
the coimimittee's méeting on June 18, 1991, was not
subject to the open meeting requirements of" the
Biown Act. Accordingly, the judgment of the Court_ ‘

- of ‘Appedl is reversed.

Lucas, C. J., Arablan J., Baxter, I, and GEO]gE 1,
concurred.

MOSK, J.,

Concurring and Dissenting.-Although I have no quar-
rel with the result reachiéd by the majority, 1 find thai
virtually all their reasoning has been rendered moot
by the enactment of the 1993 legislation quoted in
footfiote 11 of the majority opinion. {Stats. 1993, ch.
1138.) .

That legislation answers the question we took this
case to resolve, i.e., whether advisory committees
composed solely of members of a legislative body are
themselves “legislative bodies” for purposes of the
Ralph M. Brown-Act. (Gov. Code. § 54950 et seq.)
The 1993 iegislation plainly declares they are not,
unless they qualify as “standing committees” therein
defined.

In light of this development the majarity opinion has
become an anachronism; indeed, the 1993 legislation
repeals the very -statute discussed by the majority at
length. (Qov. Code, § 54952.3 )Becaiise it is not our
responsibility to offer advisory opinions on repealed
statutes, T would dismiss review in this case as im-
providently granted. *835

KENNARD, J.
I dissent.

Califoriiia's Open Meeting Law ™! requires legista-
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tive bodies to give notice of the time and place of
their meetings and to make such meetings open and
accessible to the public. The stated purpose of this
law is to assure that Californians can be fully in-
formed about the legisiative decisionmaking process
of elected and appointed officials. Under the majority
opinion, however, a legislative body is entirely free
to conduct the public's business in private session,
shielding its decisionmaking process from scrutiny
by the press or public, simply by dividing itself into
varjous “standing commitiees” whose membership
does not comprise a quorum cof the full legislative
body. ™ The majority reaches this result by inter-
preting the Brown -Act to exempt such committees
from compliance with any of the Act's requirements.
The majority's interpretation contorts the statutory
languaze =2nd contravenes-the goal of this state's
Open Meeting Law.

FNI This law, which is codified in
Government Code section 34950 et seq., is
also known as the Ralph M. Brown Act, and

will hereafter be referred to alternatively as

the “Brown Act” or the “Act,”

FN2 Of course, in the case of a “committee”
whose members make up a quorum or more-
than-a-gquorum of the membership of the full
governing body, the cominitiee would not be
a “committes” at all; it would be the govemn-
ing body.

This case arose out ofthe June 18 1991 mes tmg of
' the “Operations Committee” of the Board of Direc-
tors of the Orange County Employees Retirement
System. The Board administers $1.5 billion, consist-
" ing of moneys derived from the county's general fund
as well as those contributed by employees. The “Op-
erations-Committee” is one of five standing commit-,
tees that report.to the full Board. The membership of
the Operations Committee (and of each of the other
standing committees) consists of four of the nine
Board members-one person less than a quorum of the
Board.

The purpese of the June 18, 1991, meeting was to
reevaluate the Roard's travel policy-a policy that had
engendered substantial controversy after it was re-
ported that some Board members had used public
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funds to tour Europe, assertedly in connection with
Board investments. A reportér for the Orange County
Register, a daily newspaper, tried to attend the meet-
ing but was refused entry.

The next day, the newspaper's parent company, Free-
dom Newspapers, Inc., petitioned the superior court
for & writ of mandate, seeking access to future meet-
ings of the Operaticns Committee. The superior court
denied the *834 petition. The Court of Appeal re-
versed, however, concluding that the Operations
Committee was a “legislative body of a local agency”
whose meetings were consequently required by the

Brown. Act to be “open and public.” {(Gov. Code, §
549533 ™

FN3 Furiher undesignated statutory refer-—- -

ences are to the Government Code.

This court granted the Board's petition for review and
now reverses the judgment o7 the Court of Appeal.

As 1 shall-explain, the Court of Appeal reached the
correct result.

Il

In the preamble. to the Brown Act, the Lepislature
expressed the intent underlying the Act: “[T]he Leg-
islature finds and declares that the public commis-
sions, boards and councils and the other public agen-
cies in this State exist to. aid.in the conduct of the
people's business. It is the intent of the law that their

‘actions bé'taken openly and that their deliberations be

conducted cpeuly. [3] The people of this Siais
yield their sovereéignty to the agencies which serve
them. The people, in delegating authority, do not give
their public servants the right to decide what is good
for the pcople to know and what is not good foi thein
to know. The people irisist on remaining informed so

that they may retain contro! over the instruments they '

have created.” (§ 54550, 1

Consistent with this stated legislativé intent, the Act
requires that all meetings of legisiative badies of lo-
cal agencies “be open and public” and that all persons
“be permitied to attend” such meetings. (§
54953.)The Act does, however, permit legislative

" bodies to discuss in “closed session” certain sensitive

'topics, such as pending litigation and personnel mat-

[,

RO
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ters. PN

FN4 The Act permits closed session mest-
ings when an agency discusses a license ap-
~ plication by someone with a criminai record
(§ 54956.7), or meets with its negotiator re-
garding the price and terms acceptable to the
agency in a real property transaction (§
54956.8), or discusses pending litigation
with legal counsel (§ 54956.9), or partici-
pates in a joint agency meeling about insur-
ance pooling, tort liability losses, or work-
ers' compensation Hability (§ 54956.95), or
discusses employee wages and benefits with
its labor negotiator (§ 54957.6), or partici-
pates in meetings regarding muitijurisdic-
.e.oxes.: . Hional drug law enforcement (§ 54937.8).

The Act also requires “legislative bodies” to conduct
“regular” mectings (§ 54954) and abide by cerain
rules penammg to adjournment or continuance of
such meetings (§§ 54955, 54955.1). Additional re-.
quirements are posting the agenda of each regular
meeting, acting only on items listed on the posted
agenda (§ 54954.2), and giving written notice one,
week before *837 each regular meeting to anyone
requesting such notice (§ 54954.1). The Act doss
allow for special meetings, but only if they are pre-
ceded by a 24-hcur written notice. (§ 54956.)

The Act-defines “legislative bodies” broadly. The

termm includes “the governing board, commission,
directors or body of a local agency, or any board or

. commission thereof”’ as well as “any board, commis-
sion, committee, or other body on which officers of a

local agency serve in their official capacity as mem-
bers and which is supported in whole or in part by
funds provided by such agency
term also applies to “any board, commission, com-

_mittee, or similar multimember: body which exercises -,

any authority of a legisiative body of a local agency™

(& 54952 2), as well as to “planning commissions,

library boards, recreation commissions, and other
perrnanent boards er commissions of a local agency”

(§.54952.5).

The “Operations Committee” of the Board of Direc-
tors of the Orange County Employees Retirement
System, as a “committee ... on which officers of a
local agency serve in their- official capacity as mem-
bers and which is supported in whole or in part by

.. (6.54852.)The -
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funds provided by such agency,” qualifies as a “legis-
lative body” within the meaning of section 54952
thus . making it subject to the Brown Act's “open
meeting” requirements. The issue in this case is
whether the Operations Committee is exempted by
another, more specific, provision of the Act, gection
54952.3, from holding meetings open to the public.

Section 54952.3 provides for less stringent notice
requirements for meetings of “any advisory commis-
sion, edvisory committee or advisory body of a local
agency, created by charter, ordinance, resolution, or
by any similar formal action of a legisiative body or
member of a legislative body of a local agency.” Un-
der this section; an -advisory comumission, committee
or body is a “legislative body” for purposes of the

. open meeting requirements of.the Act. Such a legisla- -

tive body can, however, elect between giving 24-hour

“written notice of its meetings or providing by rule or

bylaw for its meetings to be held at a regular time;
“[n}o other not|ce of regular meenngs is required.” (§

54952.3.)

Section 54952.3 further provides that a “ '[{]egislative
body' as defined in this section does not include a
committee composed solely of members of the gov-
erning body of & local apency which are less than a
quorum of such governing body.” (Italics added.) It is
on this italicized phrase that the majority rests its
conclusion that advisery committees made up only of
members of the full governing body but “less than a
quorum” of that body *838 are exempt from any of
the requirements of the Brown Act. Thus, under-the
majority's interpretation, the Operations Commmce
was free to conduct its busmess In prlvale

I disagree with the majority's interpretation of section
54952.3's “less-than-a-quorum” provision. In my
view, this provision by its express terms excludes
those advisory committees composed solely of-mem-
berg of the full goveming body of the local agency
only from the “relaxed” notice requirements of.
section 54952.3, thereby making such advisory bod-
jes subject to the more rigid requirements that govern
legislative bodies generally.

My initerpretation of the “less-thah-a-quorum” provi-
sion is compelled by the plain language of section
54952.3, which must be the starting point for this
statutory interpretation. ( Adoption of Kelsey &
{1992) 1 Cal.4th 816, 826 [ 4 Cal.Rpir.2d 615, 823
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B.2d 12161} After specifying that advisory commis-

sions or committees are “legislative bodies” for pur-
poses of the Brown Act, section 549523 next de-
scribes the less stringent procedural requirements for

the meetings of such advisory bodies. It then states -
that ** ‘[l]egislative body' as defined in this section .

does not include a committee composed solely of
members of the governing body of the local agency
which areiess than of quorum of such governing
body.” By the limiting language, “as defined in this
section,” the provision carves out an exception from
section 54952 .3's definition of “legislative body”
(and thus from the section's less stringent notice re-
quirements) for an advisory committee composed
solely of members of the governing body of the local
agency who comprise less than a quorum of the local
. agency's full membership.

Therefore, in this case the Operations Committee of
the Board of Directors of the Orange County Em-
playees Retirement System, as an advisory commit-

tee composed solely of members of the full govém-

ing body of the local agency (the Board), is not a
“legislative body™ for purposes of the relaxed notice
requirements of section 54952.3. Rather, as 1 ex-
plained earlier, the Operations Committee meets
section 54952's definition of “legislative body™ as
being a “committee ... on which officers of a local
agency serve in their official capacity as members
and which is supported in whole or in part by funds
provided by such agency ... As such, the Operations
Committee is subject to the full force of the Brown
Act. Most important, the.committee must conduct its
business in public. '

To require an advisory comatitics that, as Lerg, i3
comprised of individuals who are members of the
governing body to which the committee reports to
conduct public meetings would further the Legisla-
ture's stated intent that *839 “the people's business”

" be conducted openly, and that both the “getions” and

the “deliberations” of government be open to the
press and public. Even though the Operations Com-
mittee canriot.itself bind the full Board by “actions”

such as adopting a proposal or enacting a rule (which-

would require a majority vote of the full Board), it.
can and does “deliberate.” “Deliberation” is defined
as “the process ... of thoughtful and lengthy consid-
eration” or as “fmmal discussion and debate on all
sides of an issue” (American Heritage Dict. of the
Bnglish Language (1980) p. 349} Indeed, to best
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assure that government decisions follow thoughtful
and lengthy consideration or debate of all sides of an
issue, the Brown Act invites the public to witness that
whole process.

‘A standing comunittee's reconsideration of a-signifi-
cant policy that affects the public's trust and confi-
dence in its government officials-such as the Board's
travel policy here-necessarily involves deliberation.

" Yet, under the majority's interpretation of section

54952.3, this deliberation can take place in private
session outside the scrutiny of the public. And when,
Bs in this case, the makeup of the standing committee
recommending a policy change is just ode member
short of & quorum of the full governing body, and
only ong additional vote is needed to make the rec-

-...ommended changg, thers moy-ke litle firthor dobate

or deliberation on the issue by the full Board. In that
event, the public is deprived of its right to witness the
deliberative processes of government. Indeed, under
the majority's réading of section 54952 3. any local
agency wishing to lceep its deliberative processes
from the public can.effectively do so by referring .
confroversial issues to standing commitiees com-
prised of one member-less than-a quorum.

The majority's interpretation of gection 54952.3 rests
first on its conclusion that construing section 54952.3
to exempt from the less stringent procedural require-
ments specified by that section aff less-than-a-
quorum advisory committees composed solely of
members of the governing body would “result-in ab-
surdity” by making even temporary, ad hoc advisory

. committees subject to the Brown Act's “penerally

applicable procedural ‘tequiréments,” including that

30UE-In sectiont 54954 of holding “regular” meét- |

ings. (Maj. opn:, grte, at p. 827} But to require a
temparary, ad hoe advisory cemmittee to conduct its
meetings at a regular time seemis far less absurd than
to permit, as the majority does here, a local agency to
use standing committees to shield  discussion and
dehberaﬂon on controvexsxal lssuas from public seru-
tmy

FNS5 Fortunately, the majority's opinion,
though misguided, will be short-lived, New
legislation (Stats. 1993, ch. 1138), which
changes the Brown Act's definition of “leg-
islative body” effective April 1, 1994, draws
" a distinction between “ad hoc” and “stand-
ing” advisory comumittees, and specifies that
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e the latler, 1o the extent they "have a continu-
ing subject matter jurisdiction,” are covered
by the Brown Act's “open meeting” re- -
quirements. (§ 54942, subd, (b), as amended
by Sen.  Bill No. 1140 (1993-1994 Reg.
Sess.), Stats, 1993, ch. 1138, § 3, eff. Apr. 1,
1994 )

The majority relies also on gpinions by the Attorney
General (which the majority admits do not bind this
court) and on a series of failed legislative *840 ef-
forts to amend the Brown Act. But we need not tuin
to unpassed or vetoed legislation to discern the Legis-
lature's intent, The Legislature has made its intent
plain in the preamble to the Brown Act, which ex-
pressly states that to ensure that Californians can re-

e .. main_informed and . “retain control” over their.own . .. oo,
government, “legisiative deliberations must be con-
ducted openly. “Vital” to the functioning of any de-
mocratic sociely is “an informed citizenry.” ( John
Doe Agency v. John Doe Corp. (1989) 493 U.S. 146,

Tt 1527107 L.EG:2d 462, 110 S.Ct 471].) Consistent - -
with our Legislature's intent, 1 would affirm the Court
of Appeal's judgment directing that the Board allow .
members of the press and the public to attend “its

@ regular committee meetings,” including those of its
Operations Committee. 841

Cal. 1993,

Freedom. Newspapers, Inc. v. Orange County Em-
ployees Retirement System

6 Cal.4th 821, 863 P.2d 218, 25 Cal Rptr.2d 148

END OF DOCUMENT |
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H | .
Court of Appeal, Third District, California.
The PEOPLE, Plaintiff and Respondent,
v.
Lisa Marie MITCHELL, Defendant and Appellant.
No. C052649.

June 26, 2008. .
Certified for Partial Publication. 2

FN* Pursuant to California Rules of Court
rule 8.1110, this opinion is certified for

publication with the exception.of Parts I, 11,..- ..

V, VI, and X through XVI of the
Discussion,

Rq_\f‘iew Denied Oct. 1, 2008.

Background: Defendant was convicted following a
Jury trial in the Superior Court, Shasta County, Nos.
04F9309 and 02F9882 Bradley 1.. Bosckman, I., of
51 offenses, including forgery, receiving stolen
property, wrongful use of personal identifying
infornation, and drug related offenses following her
employment as a caregiver for an eclderly and
dependent adult, and was sentenced to an aggregate
term of 24 years in prison. Defendant appealed.

Holdings: The Court of Appeal, Hutl, J., held that:

(1) initial fraudulent wse of victim's personal |
1dentify1ntr information did not immunize defendant -

from pinishiment for subsequent fraudulent uses;

(2) misdemeanor forgery of an access card
transaction is not a necessarily included offense of
fmgery,

(3) state was required only. to prove that defendant
withheld or concealed the property from its, rightful
owner on the dates alleged in order to prove receipt
of stolen property;

(4} defendant possessed both checks and credit card
on same date such that she could not be convicted of
separate counts of receiving stolen property based on
possessnon

(5) jury instruction on unanimity did not affect
defendant's substantial rights and thus failure to
. object resulted in waiver of any error; and .
(6) argument on appeal was insufficient to support

ineffective assistance of counsel claim,

Reversed in part; otherwise affirmed.
West Headnotes

[1] Criminal Law 110 €229(5.5)

110 Criminal Law
1101 Nature and Elements of Crime
11028  Different Offenses in  Same
Transaction
110} <29g ) Particular Offenses

110k29(5.5) k. In Ge.neral Most Cited

Cases

Defendant's initial fraudulent use of victim's personal
identifying information did not immunize her from
punishment for subsequent fraudulent uses; rather,
defendant committed a violation each time she used

the ‘information for an unlawful purpose. West's

Ann.Cal Penal Code § 530.3.

12] Criminal Law 110 €52209(5.5)

110 Criminal Law
1101 Nature and Elements of Crime
110k29 Different Offenses in  Same
Transaction
110k39(5) Particular Offenses

Cases

False Pretenses 170 €4

170 False Pretenses
t 70k3 Elements of Offenses

170k4 k. In General. Most Cited Cases
In order to violate statute prohibiting the unlawful
use or transfer of personal identifying information, a
defendant must both (1) obtain personal 1dent1fymg
information, and (2) use that information for an
unlawful purpose; thus, it is the use of the identifying
information for an un awfu! purpose that completes
the ctime and each &eparate use constitutes a new
crime. West's Ann.Cal.Penal Code § 530.5. o
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110k259(5) Particular Offenses
PEOK23(5 5% k. In General. Most Cited

Same

Cases

‘Where the proof in a given case is sufficient to show
the existence of a frandulent intent or purpose-on the
part of an accused to obtain property from another by
false or fraudulent representations, the making of the
first false representations which moved or induced
the person to whorii they were made to part with his .
property does net immune the defrauding person
. from punishment. fer subsequently .obtaining . from
said person other .property which was parted with
under the influence of the fraudulent representations
which- were still -operating . upon the mind of the
defrauded person at the fime he passed his property.
into the hands of said desigiiing person.

[4] Criminal Law 110 €=29(5.5)

110 Criminal Law
1101 Nature and Elements of Crime’
110k29 Different Offenses in
Transaction
110k29(5) Particular Offenses
110k29(5.5) k. In General. Most Cited

Same

Cases
A single theft of personal identifying information and

~use of that information to obtain property will not |

immunizé the thief from prosecution for subsequent
uses of the information to obtain other property.

West's Ann.Cal.Penal Code § 530.5.
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110k29 Different Offenses in
Transaction
110k29(5) Particular Offenses
110k29(5.5) k. In General. Mdst Cited

Same.

Cases

Misdemeanor forgery of an access card transaction is

not a necessarily included offense of forgery, and
- thus defendant could be convicted of both offenses;

actus reus of the misdemeanor offense was the
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signing of the name of another, while forgery could
be committed by publishing or passing an item
regardless of whether it was signed. West's
Ann.Cal.Penal Code §§ 470(d), 484f(b).

See Cal Jur. 3d Criminal Law: Crimes Against
Property, 8§ 346, 393; 2 Witkin & FEpstein_Cal.
Criminal’ Law _(3d ed_ 2000 Crimes Against
Property, § 192, Annot., Validity, Construction_and
Application of State Statutes Relating to Offense of
Identity Theft (2005) 125 A.L.R 5th 537.
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An accusatory pleadmg may charge dlfferent
statements of the same offense. West's Ann.Cal.Penal
Code § 354,
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110 Criminal Law ;
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110k29 - Different - Cffenses 1in
Transaction
110k29(1) k. In General. Most Cited- Cases
As -a general rule, a person may be convicted of,
although not punished for, more than one’ crime
arising out-of the same act or course of conduct,

Same
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Transaction

10k29{1) k. In General. Most Cited Cases

A smgle act or course of conduct by a defendant can

léad to convictions of any number of the offenses

charged
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- Included Offenses. Most Cited Cases

A Judicially created exception to the general rule
permitting multiple convictions prohibits multiple
convictions based on necessarily included offenses; if
a crime cannot be committed without also necessarily
committing a lesser offense, the latter is a lesser
included offense within the former.

[10] Indictment and Information 210 €52191(.5)

210 Indictment and Infarmation
210X Inciuded Offenses

210k19] Different Offense Tncluded in
Offense Charged
210k181{.5} k. In General. Most Cited

Cases

Under the-elements test tc determine whether one
offense is necessarily included within another, if the
statutory elements of the greater offense include all
of the statutory elements of the lesser offense, the
latter is necessarily included in the former,

[11] Indictment and Information 210 €191(.5)

210 Indictinent and [nformation

210X Included Offenses
210ic191 Different Offense Included in

Offense Charged
210k191(.5) k. In General. Most Cited

Cases

Under the accusatory pleading test to determine
whether one offense is necessarily ineluded within
another, if the facts actually alleged in- the accusatory
pleading include all of the elements of the lesser

offense, the latler is necessarily - mcluded in the

former,

[12] Criminal Law 110 €=229(5.5)

110 Critinal Law
11901 Nature and Elements of Crime
110k29 Different QOffenses in
Transaction
110k29(5) Particular Offenses
110k29(5.5) k. In General. Most Cited

Same

Cases

State was not required to prove that defendant
received stolen property, including checks, two credit
cards, and holiday ornaments and decorations, on
different occasions in order to support four separate

counts of receiving stolen property, but rather was
only required to prove that defendanl withheld or
concealed the property from its rightful owner on the
dates alleged. West's Ann.Cal Penal Code § 496(a).

113] Criminal Law 110 €229(5.5)

110 Criminal Law
1101 Nature and Elements of Crime
110k29 Different Offenses in
Transaction
110k29(35) Particular Offenses
110Kk29(5.5) k. In General. Most Cited

Same

Cases
Evidence showed that defendant possessed both
checks and credit card on or about the same date such

- thatshe-could-not-be convicted of separate counts of

receiving stolen preperty based on her possession or
concealing of the checks and credit card from their
rightful owner. West's Ann.Cal.Penal Code § 496(a).

]14] Criminal Law 110 €5229(5.5)

110 Criminal Law
1101 Nature and Elements of Crinte
11029 Different Offenses in
Transaction
110k29(5) Particular Offenses
110k29¢5.5) k. In General. Mgost Cited

Same

Cases

Where a defendant receives multiple articles of stolen
property at the same time, this amounts to but one
offense of receiving  stolen property. West's
Ann.Cat.Penal Code § 496(a).

u Recewmg Siulen Goods 324 @4

324 Receiving Stolen Goods

324k4 k. Receipt, Possession, and Concealment
of Property. Most Cited Cases
Mere possession is not one of the means by which the
offense of receiving stolen property can be
commltted West's Ann.Cal Penal Code § 496(a).

[16] Criminal Law 110 €-1038.1(4)

110 Criminal Law
110XXTV Review

F1OXXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
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1I0XXIV{E)] In General

110k 1038 Instructions
110k1038.1 Objections in Genera!
110kIC38.1(3)

Instructions
110k1038.1(4) k. Elements of
Offense and Defenses. Most Cited Cases '
Jury instruction on the offense of receiving stolen
property which stated that “You may net find the
defendant guilty unless you all agree that the People
have proved the defendant received, concealed or
withheld from its owner at least one item of property
that had been stolen and you all agree-on which item
of property had been received, concealed or
withheld,” which defendant claimed allowed the jury
erroneously to convict on all four counts of even if
they only unanimously agreed that she received or

possessed one item of stolen property, did ot affect -

defendant's substantial rights, and thus defense
counsel's failure to object to the instruction forfeited
any claim of error; jury was instructed that each
count was a geparate crime and must he concidered
separately, jury was told defendant was charged with
four counts of receiving stolen property and the
instruction defined the requirements for conviction
on one such offense, and instruction did not direct the
jury to convict on alt four counts if the elements for
one count were satisfied. West's Ann Cal.Penal Code
§ 496{a); CALCRIM No. 1750.

[17] Criminal Law 110 €521038.1(1)

110 Criminal Law
110OXXIV Review
119X XIV(E) Presentation and Reservatlon in
Lower Court of Grounds of Rovisne .
L10XXIV(E) In General
110k 1038 Instructions
110k1038.1 Objectlons in General
110k1 038 l( 1 k In General.
Most Cited Cases S
Failure to object to instructional error forfeits the
objection on appeal unless the defendant's substantial
rights are affected; “substantial rights” are equated
with errors resulting in a miscarriage of justice.

[18] Criminal Law 110 €=1038.1(1)

110 Criminal Law
1103XTV Review
HOXXIVEY Presentation and Rescrvatlon in

Particular

Lower Court of Grounds of Review

110X XIV(E)] In General

-110k1038 Instructions .
110ki038.1 Objections in General
llOkIO38.1{11 k. In General

Most Cited Cases
The rule-that the failure to object to mstructlonal
error results in forfeiture of the error applies to claims
based on statutory violations, as well as claimed
violations of fundamental constitutional rights.

119] Criminal Law 110 €51948

110 Criminal Law
110X X! Counsel
110XXXI({C) Adequacy of Representation
110X X XY Partienlar Cases and.]ssues
1101945 Instructions
110k1948 k.
Instructions. Most Cited Cases
Defendant's argument on appeal that there was a
reasunabie probabiiity that more favorable verdicts
would have resulted if counsel had objected to
allegedly erroneous jury instruction was insufficient
to explain how counsel's failure to object fell below
an objective standard of reasonableness or how. the
failure to object resulted in prejudlce as required to
prevail on claim of ineffective assistance of counsel,
defendant's argument merely presumed counsel's
failure to object fell below an objective standard of
reasonableness and that defendant was prejudiced
thereby, and defendant also neglected to argue how
there could be no satisfactory explanation for
counsel's failure fo object. U.S.C.A. Const. Amend. 6;

Objecting  to

- West's Ann.Cal. Const.-Art. 1, § 15.

[20] Criminal Law 110 €=21870

110 Criminal Law
L10XXXI1 Counsel )
10XXX1§C1 Adequacy of Representatmn
110X XXI(C)Y] In General

110%1870 k. In General. Most Cited
Cases '
A criminal defendant has a constitutional right to the
assistance of counsel, which- entitles -the defendant
not to some bare assistance but rather to effective
assistance. U.S.C.A. ConstAmend. 6; West's

Ann.Cal. Const, Art. 1, § 15.

- [21] Criminal Law 110 €=1881
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110 Crimina)] Law
110XXX] Counsel’
110XXXI(C) Adequacy of Replesentatlon
HOXXXKEY] In General

110k]1879 Standard of Effective

Assistance in General
110k1881 k. Deficient
Representation and Pl‘e_]UdICC in General. Most Cited

. Cases

In order to demonstrate meffectlve assistance of
counsel, a defendant must first ‘show counsel's
performance was deficiént because his representation
fell below an objective standard of reasonableness
under prevailing professional norms; second, he must
also show prejudice flowing from counsel's
- -performance.or.lack-thereof-U.S.C A. Const. Amend.
6, West's Ann.Cal. Const. Art. 1, § 15,

_ _|2__2__l'lCriminal Law 110 €21890 -

170 Criminal Law
110X3CX]1 Counsel
1HOXXXI(C) Adecquacy of Representation
HOXXXI(C)Y2 Particular Cases and Issues

110k1890 k. In General. Most Cited
Cases
The mere failure to object rarely rises to a level
implicating one's constitutional right to effective
legal counsel. U.5.C.A. Const Amend. 6; West's
Ann.Cal. Const Art 1. §15.

12_31(:; iminal Law 110 %1119(1)

Crunmal Law u._
110XXIV Review
110XXIV(G) Record and Proceedings Not in

Record )
HOXXIV(GYS Questions- Presented for
" Review ’ : to '
i10k1113 Questions Presented for
Review :
110k1119 Conduct of Trial” in
Geneéral
, 110kE119(1) k. In General. Most
Cited Cases

If tlie record fails to show. why counsel failed to
object, & tlaim of. ineffective assistance must be
rejected on appeal unless counsel was asked for an
explanation and failed to provide one or there can be
no satisfactory explanation. U.S.C.A. Const.Amend.

6; West's Ann.Cal Const. Art. 1, §15.

{24] Criminal Law 110 €=1884

110 Criminal Law
110X XX1 Counsel :
110XXXI{C) Adequacy of Repiesentation
110XXXU(C)1 In General
110k1879 Standard of Effective
Assistance in General”
110k1884 k. Strategy and Tactics in
General, Most Cited Cages .
A reviewing court will not second-guess trial
counsel's reasonable tactical decisions. U.S.C.A.
Const. Amend. 6; West's Aon.Cal. Const. Art. 1, § {5

“**858 Valerie G. WSS, ufider ‘appointrient by tiie °

Court of Appeal, for Defendant and Appellant.
Edmund G. Brown, Jr,, Attorney General Bane R.
Gillette, Chief Asmstant Attorriey Gener- a! Michael
P. Fariell, Senior. Asswtant Attorney General Charles
A, French Supervising Depuity Attorney General,
and Angelo S. Edralin, Deputy Attomcy General, for
Plaintiff and Respondent.

**859 HULL, J.

*446 Following her three-month employment as a
caregiver for Billy C., an elderly and dependent adult,
defendant used blank checks, credit cards and
identifying information unlawfully talcen from Billy
to obtain cash, purchase aut()moblles and acquire

other merchandise. She was convicted of 51 offenses,

“including 22 counts of forgery (Pen.Code. § 470,

subd. (d)), four couits of receiving sto]en property

(id., § 496), three counts of wrongful use of personal

identifying information (id,§ 530.5), and various
drug-related offenses. (Further undesignated section
references are to the Penal Code.) Sentenced to an
aggregate, unstayed term of 24 years in state prison,

-defendant-appeals, raising 18 separate claims of error, -

some with subparts, We reject nearly all of these
contentions. However, because we agree with a few,
we shall reverse her conviction in part.

FACTS AND PROCEEDINGS

For the most part, the facts in this matter are
undisputed. In Auvgust 2004, Williei C. hired
defendant to work as a caregiver for his father, Billy
C., who was 80 years old and not in good health.
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At the time, William C. handled his father's financial

affairs. Billy C. had two bank accounts: a Cash -

Maximizer” Account, from which money could be
withdrawn only a few times each month; and a Senior
* . Checking Account. Payments received by Billy were
dezposited in his Senior Checking Account. William
kept a book of checks for Billy's Senior Checking
Account and paid Billy's expenses using those
checls. Other checks for the Senior *447 Checking
Account were kept in a box under a desk next to
Billy's bed. Also kept in that box were various active
credit cards assigned to either Billy or his deceased
wife, Barbara C. Billy's waliet with identifying
information was kept in a dresser drawer in his
bedroam. Various holiday ormaments and decorations
wete kept in the parage,

Defendant cared for Billy five days a week, living at
the home during those days. Another caregiver, Jean
M, cared for Billy the other two days. When
- defendant was nct- staying at. Billy's home, she
resided with her sister.

In November 2004, Wiiliam received a call from Jean
M. informing him that defendant was on her way to
Billy's home to make the bed. William thought this
was unusual because by that time Billy was already
in bed asleep. He drove over to Billy's house and
found defendant and Jean M., there arguing. William
told defendant she was not going to wake Billy up to
malke his bed and defendant departed.

" The next day, defendant called William and asked if

she still had her job. William said he would-get back
to her on it.

On November 28, defendant came intc Bailey Motors
and selected & 1994 Honda Accord to purchase,

. However, because the radio did not- work, she did not .

complete the purchase at that time. The same day,
defendant went to Attainable Aute and looked at a
1992 Honda Civic. -

The next day, November 29, $10,000 was transfeired
from Billy's Cash Maximizer Account to his Senior
Checking Account via a telephone transaction,
According to a bank representative, a person can
transfer fiunds from one account to another over the
phone if he or she has the last four digits of the
account holder's social security number.

Page 6

Also on November 29, defendant returned to
Attainable Auto and told the dealer her grandparents
were giving her $5,000 to buy a car. The dealer told
her the exact amount for the car out the door. Later
that evening, around 5:30 or 6:00 p.m., defendant
returned with a check **860 drawn on Billy's Senior
Checking Account and bought the car. The check was
already filled out and signed, although defendant may
have filled in the name of the dealership on the check
after she arrived. The dealer did not iry to verify the
check with the bank because the bank was closed.
The check was eventually dishonored.

Between 6:00 and 7:00 p.m. that evening, defendant
returned to Bailey Motors and, because the radio had

~ been fixed, bought the Honda Accord she had jocked
at the day before. At the time, defendant told the

dealer her grandfather was buying the car for her but
was toe sick to come in himself. *448 Defendant
paid for the car with a check written on Billy's Senier

Checking Account. The check was eventually =~~~

dishonored by the bani.

On November 30, $B,000 was transferred by
tefephone from Billy's Cash Maximizer Accouni to
his Senior Checking Account.

On November 30, between 1:00 and 1:30 p.m,
defendant walked into a Bank of America branch and
attempted to cash a check for $400 written on Billy's
Senjor Checking Account. However, the signature on
the check did not match what was on file for the
account and the teller called William C. William told
her the check was no good and to call the police.
When the feller went to speak with her assistant
manager, she saw that defendant had [eft.

- Also on November 30, defendant purchased a 2000

Dodge Stratus from All Star Motors. She had earlier

.. asked for the price of the car out the door and arrived

with a check on Billy's Senior Checking Account
already filled out. Defendant told the dealer her
grandmother was buying the car for her. The check
was eventually dishonored.

Sometime in December, Robyn G. purchased a 2000
Dodge Stratus from defendant for $3,000. Later,
Robyn heard a report that the car had been stolen and
turned it over to the police.
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On December 9, Mellony 8. purchased a 1992 Honda
Civic from defendant for $1,500. However, when
Mellony tried to register the wehicle at the
Department of Motor Vehicies, she was arrested,
because the car had been reported stelen.

At 7:20 p.m. on December 9, defendant entered a
Mervyn's store and used Barbara C.'s Mervyn's credit
card to purchase merchandise. She signed Barbara
C.'s name to the charge receipt,

On December 10, defendant used Barbara C.'s 1.C.
Penney credit card to purchase $750 in pgift
certificates.

On "Decémber .14, defendant piichdsed & 1996
Mitsubishi Eclipse from R & R Sales for $9,000.
Defendant told the dealer at the time that her *449
grandfather was buying the car for her and had given
- her.a cheek. Defendant filled in the name of the
payee on 'the check. The check was later dishonored.

On December 17, defendant passed four checks on
‘Billy C.'s Senior Checking Account at Wal-Mart to
purchase merchandise. The checks were written in
the amounts of $150.02, $200, $203.59 and $248.98
and contained the forged signature of Barbara C.

On the evening of December 20, Christine B. asked
defendant for a ride home, and she and her boyfriend,
Milke M., got into a 1996 Mitsubishi with defendant.
At approximately 11:45 p.m., Sergeant Steve Solus
of the Redding Police Department observed the
Mitsubishi travelling on Interstate Highway 5 and,
because it had been reported stolen, attempted to
effect a traffic stop. However, instead of stoppmg, the
Mitsubishi sped away, committing various traffic
offenscs a]ong the way Solus gave c]mse

**861 Solus eventually found the Mitsubishi stopped -

in a trailer park with the driver's side’ door open and
the driver's seat empty. He found Christine B. and
Mike M. still inside the car. However, the driver was
* never located. In the car, officers found a pouch
containing check exchange cards, Wal-Mart receipts,
checlk carbons for Billy C.'s Senior Checking
Account, ' identification cards in the name of
Christena D., a Mervyn's credit card in the name of
Barbara C., a J.C. Penney credit card in the name of

Billy C., Discover credit cards in the name of Barbara
C., Bank of America access cards in the name of
gither Billy or Barbara C., and an altered driver's
license in the name of Barbara C. They also found
two hypodermic needles, a glass device for smoking
narcotics, and a clear plastic baggie containing
methamphetamine.

Defendant had been the care giver for Christena D.
between January and March 2004.

On December 23, defendant called Palo Cedro
Motors asking about a Ford Mustang on the lot.
Defendant asked how much it would cost out the
door and said she would come by later to purchase it.

© Defendant arrived at the- dealership with -a-chegk—" -~

made out to Palo Cedro Motors with the notation
“Xmas gift.” She sat down with a salesman, Gregory
V., to fill out a credit application. Defendant
appeared to the salesman to be in a hurry, asking why
she needed to fill out a credit application when she
was paying cash. Gregory told her it was the
dealership's policy that buyers take a test drive, but
defendant said she did not want to do so. Gregory
ingisted, and they went out on a test drive.

*450 Meanwhile, Edward C., the owner of the
dealership, calied the bank to verify the funds were
available. He then called the owner of the bank
account and the woman who answered told himn to

call the police, which he did.

When Gregory and defendant returned from the test
drive and started to get out of the car, a police car. .
pulled in behind them. Défendant got back in the car
and pulled away. As she did so, she poked Gregory in
the side with something he took for a gun and
ordered him out of the car. Shortly afier leaving the
lot, Gregory opened the car door and rolled out onta -
the pavement, injuring himself, -

The police chased and eventually found the Mustang,
but there was nobody inside. They searched the area
for about 10 minutes and found defendant lying in a
fetal position under a tree. In a purse defendant had
with her, officers found hypodermic needles, a
narcotics  smoking  device, methamphetamine,
Vicodin, two blank Bank of America checks with the
name Billy C. on ihem, Honda keys, a Nieman- .
Marcus credit card, and pages of notes with account
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. information on them. They did not find & gun.

Later that night, police officers found a Honda
automobiile parked one block from Palo Cedro
Motors. The keys taken from defendant matched the
Honda. Inside.the vehicle, the officers found a J.C.
Penney gift card in the name of defendant in the
amount of §750 with a letter entitliing defendant to a
gift from Barbara C., a death certificate for Barbara
C., multiple check carbons in the name of Barbara C.,
credit cerds and identifications for Billy and Barbara
C., and notepaper with account information and
passwords on it.

In late November, defendant had given her sister a
key and contract for a storage unit. On December 29,
the police .opened the storage unit using the kev
defendant had given her sister. Inside, they found
holiday ornaments and decorations belonging to Billy
C.

Defendant was charged with the following offenses:

**862 Count 1: Carjacking (§ 215, subd. (a); the Ford
Mustang taken from Palo Cedro Motors and Gregory
V. on December 23).

Count 2: Unlawful driving or taking a motor vehicle
{(Veh.Code, § 10851, subd, (a); the Ford Mustang
taken from Palo Cedro Motors on December 23).

Count 3: Forgery (§.470, subd. (d); the check passed
to Palo Cedro Motors on Dccembel 23)

Count 4 Possess:on of a fmged item (§ 475, QL‘ﬂ

(b); a blank Bank of America check with Bllly C.'s
name on it found on December 23).

*451 Count 5: Possession of a forged item (§ 475,
subd. (b); a blank Bank of America check with Bllly
C.'s name on it found on Decemb r23).

Count 6. Possession of a controlled substance (Health

& SafCode, § 11377, subd.  (2); the

methamphetamine found on December 23).

Count 7: Transportation of a controlled substance
(Health & SafCode, § 11379, subd. (a); the
methamphetamine found on December 23).

Page 8

Count &: Acquiring or retaining possession of an
access card with intent to defraud, a misdemeanor (§
484e, subd. (c); the Neiman-Marcus credit card found
on December 23).

Count 9: Unlawful possession of a hypedermic
needle, a misdemennor (Bus. & Prof Code, § 4140;
found on December 23).

Count 10: Unlawful possession of a smoking device
(Health & SafCode, § 1]1364; found on December
23). '

Count 11: Unlawful driving or tai-cing a motor vehicle
(Veh.Code, § 10851, subd. (a); the Mitsubishi driven
ont December 20).

= Count 12: Forgery (§ 470, subd. (d); the check
written to R & R Sales on December 20).

Lount 12 . Evading . a pursuing . peace cofficer

(Veh Code S 2800.2; the chase of the Mitsubishi on
December 20).

Count 14: Possession of a controlled substance
(Health & Saf.Code, & 11377, subd. (a); the
methamphetamine found on December 20).

Count 15: Transportation of a controlled substance

(Health & SafCode. & 11379, subd. (a), the
methamphetamine found on December 20},  ~

Count 16: Unlawfu! possession of a hypocil:;ffﬁic
needle, a misdemeanor (Bus & Prof Code. § 4140;
found on Docombor 285, - -

Count 17: Receiving stolen property (§_496, subd.
(a); the boolk of checks found on D,ec_embar 20).

Count 18:. Acquiring or retaining possession of an
access card with intent to defraud, a misdemeanor (§
484de, subd. (c); four Bank of America access cards
found on December 20).

*437 Count 19: Untawful use of personal identifying
information, a misdemeanor (§ 530.5, subd. (d);
Christena D.'s identifying information found on
December 20).
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Count 20: Unlawful use of personal identifying
information, a misdemeanor (§ 530.5, subd., (a);
Barbara C.'s identifying information used at Wal-
Mart on December 17). :

Count 21: Receiving stolen property (8 496, subd.
(a), Barbara C.'s Discover card found on December
20).

Count 22: Unlawful driving or taking a motor vehicle
(Veh.Code, § 10851, subd. (a); the 1994 Honda
Accord taken from Bailey Motors on November 28).

Count 23 Forgery (§ 470, subd. {d); the check
written to Baiiey Motors on November 28).

Count 24: Unlawful driving or taking a motor vehicle ™~

(Veh.Code, § 10851, subd. **B63 (a); the 1992
Honda Civic taken from Attainable Auto on
November 29).

Courif:i:ZS: Forgery (§_470, subd. (d); the check
writlen (o Attainable Auto on November 29).

Count 26: Theft by a caretaker from an elder or
dependent adult (§ 368, subd. (e); theft from Billy C.
between August | and November 30, 2004),

Count 27: Unlawful driving or taking a motor vehicle
(Veh.Code._§ 10851, subd. (a); the 2000 Dodee
Stratus taken from. All Star Motors on November 30).

Count 28: Forgery (§ 470, subd (dy; the checle
written to All Star Motm s on November 30).

Count 29: Forgery (§ 470, subd. (d); check No. 5268

written to defendant for $400 on November 30,

Count 30: Forgery-(§ 470, subd. (d); check No. 5251
written to defendant for $200 on November 12).

Count 31: Forgery (§ 470, subd. (d); check No. 5252
written to defendant for $200 on November 13).

Count 32; Forgery (§ 470, subd. (d); check No. 5254
written to defendant for $200 on November 135).

*453 Ceunt 33: Forgery (§ 470, subd. (d); check No,
5263 wr itten to defendant for $170 an November 22).

Count 34: Forgery (§ 470, subd. (d); check No. 5264
written to defendant for $170 on November 22).

Count 35: Receiving stolen property (§_496, subd,

(a), the holiday ornaments).

Count 36: Forgery (8 470, subd. (d); check No. 5260
writien to defendant for $170 on November 23},

Count 37: Forgery (§ 470, subd. (d); check No. 416
for $180 cashed at Bank of America on November
23). '

Count 38: Forgery (§ 470, subd. (d); check No. 420
for $200meashed at Bank of Amerlca on November
76)

"Count 39: Forgery (§_470, subd. (d); check No. 421

for $180 cashed at Bank of Amenea on November
26).

Count 40: Forgery (§ 470, subd. (d}; check No. 423
for $180 cashed at Bank of America on November
27).

Count 41: Forgery (§ 470, subd. (d); check No. 5261
for $180 cashed on November 29,

Count 42: Fargery (§ 470, subd, {d); check No. 5273

. for §150.02 passed to Wal-Mart on December 17).

Count 43: Forgery (§ 470, subd. (d); check No. 5274

_for $200 passed to Wal-Mart on December 17).

Count 44: Fergery (§ 470, subd. {d); check No. 5275
for $203.59 passed to Wal-Mart an December 17).

Count 45: Forgery (8§ 470, subd. (d); check No. 5279
for $248.98 passed to Wal-Mart on December 17).

Count 46: Receiving stolen property (§'49 subd. -
(a); the Mervyn's credit card of Barbara C. used on
December o).

Count 47: Unlawful use of personal identifying
information, a misdemeanor (§ 530.5, subd. (a);
Barbara C.'s Jdentlfymg information used at Mervyn's
on December 9).
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*454 Count 48: Second. degree burglary (§ 459;

entering Mervyn's on December 9 with intent to
steal). ‘

Count 49: Forgery (§ 470, subd. (d); signing Barbara

C’s name to the Mervyn's charge receipt on
December 9).

Count 50: Signing another's name to an access card
or sales slip, a misdemeancr (§ 484f, subd. (b);
signing the Mervyn's receipt on December 9},

++864 Count 51: Fraudulent use of an access card (§

484g), purchase of the gift card from J.C. Penney on
December 10).

Defendant was convicted on all counts and, as
mentioned above, was sentenced to an aggregate,
" upstayed term in state prison of 24 years.

DISCUSSION

[-17
FIN** See footnote *, ante.
I

Counts 20 and 47

" [1] On counts 20 and 47, defendant was convicted of

unlawful use or transfer of personal identifying
mfon'natlon w1tl1m the meaning _of section 530.5,
subdivision (a). ‘That subdivision reads: “Every
person who willfully obtains personal identifying
information ... of another person, and uses that
information for any unlawful purpose, including to
obtain, or attempt fo obtain, credit, goods, services,
real property, or. medical information without the
consent of that person, is guilty of a public
offense....”

In count 20, defendant was charged with violating
section 530.5, subdivision (a), on or about December
20, 2004. In count 47, she was charged with violating
that provision on or about December 9, 2004. In her
arguments to the jury, the prosecutor explained count
20 relates to defendant's use of Barbara C.' s driver's

Page 10

license at Wal-Mart on December 17, while count 47
concerns defendant's use of the driver's license at
Mervyn's on December 9.

Defendant contends her conviction on count 47 must
be reversed, because there was only one unlawful
taling of personal identifying information. - *455
According to defendant, “[s)ince there was only a
single acquisition of the drivers licenses, and her use
thereof was motivated by a single plan to use
Barbara's identification when passing stolen checks
aitd credit cards to obtain merchandise, [defendant]
only committed a single violation of gection 530.5,
subdivision (a)."

[2] We disagree. In order to viclate section 530.5

subdivision (a), a defendant must_both (1) obtain
personel identifying mformatmn and (2) use that

information for an unlawful purpose. (Peaple v.

Tillotson (2007) 157 Cal.Appdth 517, 533. 65

Cal.Rptr.3d 42.) Thus, it is the use of the identifying

infornation for an unlawful purpose that completes

the crime and each separate use constitutes a new

crime,

Defendant cites two cases, People v. Bailey (1961} 55
Cal.2d 514, 11 Cal.Rptr. 543, 360 P.2d 39 {Bailey )
and People v. Robertson (1959 167 Cal. App 2d 571,
334 P.2d 938 (Robertson ), for the proposition that
where multiple takings are motivated by a sinple
intention and plan, they constitute a single crime. In
Bailey, the defendant was charged with a single count
of grand thefi in connection with her fraudulent

receipt of multiplé welfare paymehts which,
singularly, were below the threshold for grand theft

but, in the ageregate, were sufficient. (Bailey, at p.
515-516, i1 Cal.Rptr. 543, 360 P.2d 39.) The court
concluded it was proper to consider the multiple
welfare payments as one offense where they were
motivated by a single intent and plan. (/d atp. 519,

11 _CalRptr. 543 360 P.2d 39)

In Robertson. the defendant was convicted of three

counts of grand theft and one count of petit theft
stemming from his conduct in obtaining charge
accounts at four stores and making wmultiple
purchases on those charge accounts. (Roberison,
supra. 167 Cal.Apn.2d at pp. 573, 574, 576. 334 P.2d
938) The court concluded it was proper (o
aggregate the purchases at each store to determine if
the offense was grand **865 or petit théft." According
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to the court: “ ‘[TThe gencral test as to whether there
are separate offenses or one offense is whether the
evidence - discloses one general intent or discloses
separate and distinct intents. The particular facts ... of
each case determine the question. If there is but one
intention, one general impulse, and one plan, even
though there is a series of transactions, there is but
one offense, and this is so whether the theft is
accomplished by larceny or embezzlement.” » (/d. at
p. 577, 334 P.2d 938, quoting from People v. Howes
(1950195 Cal.App.2d 808, 818-819. 232 P.2d 969}

The foregoing cases are distinguishable. The question
in each was whether a defendant will be permitied to
avoid a charge of prand theft by breaking up his
transactions into a series of petit thefts, A defendant

..might go into a store and buy a large amount of ...

merchandise on a single occasion or spread those
purchases out over several days. However, the end
result to the merchant-is *456 the sanie. In Baifey, the
court explained: “Whether a series of wrongful acts
" Eonstitutés 2 “single” GffénsE or multiple offenses
depends upon the facts of each case, and a defendant
may be properly convicted upon separate counts
charging grand theft from the same person if the
evidence shows that the offenses arc separate and
distinct and were not committed pursuant to one
intention, one general impulse, and one plan.”
(Bailev, supra, 55 Cal.2d at p. 519, 11 Cal.Rptr. 543,
360 P.2d 39.)

[3] In deciding whether a defendant commits a series
of thefts pursuant to a single intent.or plan, we do not
use a single, broad objective of stealing property. A

defendant who steals from multiple victims over a’

lengthy crime spree may have a single objective of

obtaining as much money or property as possible.
However, he has still committed multiple offenses.
(See People v. Ashley (1954) 42 Cal.2d 246, 273, 267
P.2d 271,  People v _Rabe {1927) 202 Cal._409,
413. 261 _P. 303; People v. Barber (1959) 166

Cal. App2d 735, 741-742, 333 P.2d 777, People v,
Caldwell (1942) 55 Cal App.2d 238, 251, 130 P.2d

495:  People v. Ellison {1938) 26 Cal.App.2d 496,
498409, 79 P2d 732.) As the California Supreme
Court explained in Rabe,[wlhere the: proof in a
given case is sufficient to show the exisience of a
fraudulent intent or purpose on the part of an accused
to obtain property from another by false or fraudulent
representations, the making of the first false
representations which moved or induced the person

to whom they were made to part with his property
does not immune the defrauding person from
punishment for subsequently obtaining from said
person other property which was parted with under
the influence of the fraudulent representations which
were still operating upon the mind of the defrauded
person at the time he passed his property into the

hands of said designing person.”  (Pepple v. Rabe
supra, 202 Cal. atp. 413, 26] P. 303.)

{4] By parity of reasoning, a single theft of personal
jdentifying information and use of that information 1o
obtain property will not immunize the thief from
prosecution for subsequent uses of the information to
obtain other property.

-In Peaple v. -Neder (1971} 16 Cal.App.3d 846, 94

Cal.Rptr. 364 {Necler ), the defendants used another's
credit card to make three separate purchases from the
same store. On each purchase, one of the defendants
signed a sales slip for the purchase. They were
convicted of three counts of forgery. (Jd._at pp. §49-
§50. 94 Cal.Rptr. 364.3 On appeal, the appellant
argued there was only one offense committed within
the meaning of Bailey, because there was a single
intent and plan associated with the three forgeries,
The Court of Appea! disagreed, explaining: “In the
instant case it is probably true that the **866
forgeries were motivated by a preconceived plan to
obtain merchandise from Sears by use of [the
victim's] credit card and by forging sales slips.
However, we do not feel *437 that the Baley
dociring should be extended.to forgery. That doctrine
was developed for the crime of theft to allow, where
there is 2 common plan, the accumulation of receipts”
from takings, each less than $200, so that the taker -
may be prosecuted for grand theft as opposed to
several petty thefts. The essential act in all types of
theft is taking. If a certain amount of money or
property has been taken pursuant to one plan, it is
most reasonable to consider the whale plan rather
than to differentiate each component part. [Citation ]
The real essence of the crime of forgery, however, is
not concermed with the end, i.e., what is ebtained ar
taken by the forgery; it has to do with the means, i.e.,
the act of signing the name of another with intent to
defraud and without authority, or of falsely making a
document, or of uttering the document with intent to
defraud. Theft pursuant to a plan can be viewed as a
targe total taling accomplished by smaller takings. It
is difficult to apply an analogous concept to forgery.
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The designation of a series of forperies as one forgery
would be a confusing fiction.” . (/d at pp. 852-833,
94 Cal.Rptr. 364, fn. omitted.) '

Section 530.5, subdivision (a), is committed each
time ' an offender “wuses “personal identifying
information for any unlawful purpose. Contrary to
defendant's argument, the first such fraudulent use
did not immunize her from punishment for
subsequent fraudulent uses. Defendant was therefore
properly convicted on both counts 20 and 47.

v
Counts 49 and 50

[8] Defundint ¢ contends she cotle Aot b5 Sénvicted on
both counts 49 and 50, because they are both
premised on the samie act of forging Barbara C.'s
signature to the Mervyn's charge receipt. Therefore,

_defendant argues, her conviction on count 50 must be
reversed. The Pecple concede error.

On count 49, defendant was éonwcted of forgery’
under section 470, subdivision -(d); which reads:
“Every person who, Wwith the intent to defraud, falsely
makes, alters, forges, or counterfeits,
publishes, passes or attempts or offers to pass, as true
and genuine, any of the following items, knowing the
same to be false, altered, forged, or counterfeited, 13
guilty of forgery . receipt for money of property

In her argument to the Jury, the prasccutor explained
that count' 49 is based on defendant s1gmng Barbara
C.'s name to the Mervyn's charge recéipt. -

On” count 50, defendant was convicted of
" misdemeanor forgery of an access card transaction
within the me.amng of secticm 484f; subdivision (b).
That subdivision reads:.“A person other than the
cardholder or a person authorized by him or her who,
_with intent to defraud, signs the name of *458
another or of a ﬁct\tlous person to an access card,
sales slip, sales draft, or instrument for the payment
of money which evidences an access card transaction,
is guilty of forgery. » Thé prosecutor argued count 50

is based on defendant‘s fraudulent use. ofBarbara Cls -

Metvyn's credlt card. However, inasmuch as section
. 4B4f, subdmsmn (b), prohibits the act of signing the
name of another with intent to defraud this count is
necessarily based on defendant signing Barbara C.'s
name to the Mervyn's charge receipt as well.

" to the ocourt, :
related provisions-was intended o * “make fthe] laws..}

utters,

Page 12

In support of her argument that she could not be
convicted on both counts 49 and 50, defendant relies
on People v. Ryan (2006) 138 Cual. App.4th 360, 41
Cal.Rptr.3d 277 {Rvar ). In Rvan, the defendant
forged a signature on a check and then **867 passed
the forged check in order to obtain merchandise. She
was convicted under section 470, subdivision (a), for
forging the signature and under section 470,

subdivision (d), for passing the forged check. (Jd._at
pp. 362-363. 41 CalRptr.3d:277) The Court of

Appeal concluded she could not be convicted on both
counts, because subdivisions (a) and (d) of section
470 are alternate ways of describing the same offense
of forgery. Thé court pointed out that, as originally
enacted, section 470 did not have subdivisions, and
courts had consistently held there is one crime of
forgery and the various acts-proscribed by the statute
are simply different means of committing the offense.’

(Jd_at pp. 364, 366, 41 Cal.Rpir.3d 277.)According
“[t}he overhaul of section 470 and

governing financial crimes more ‘user friendly® »
and ' “to clarify and streamline existing law with
regard to forgery and credit.card fraud.” * It was not
intended to ‘change the meaning or legal significance
of the law,” but * “merely [to] organize[ ] the relevant
code sections into a cohesive and succinct set of laws
that can be readily referred to and understood.” * ™
{Jd_at p, 366,41 Cal.Rptr.3d 277.)

Defendant recognlzes that counts 49 and 50 alleged
violations of dlfferent statutes rather than different
subdwnsuons of the- same statute. Nevertheless, she

-

argues the ‘two . statutes are Just altemate ways: of,. g

committing the single crime of forgery.

We disagree. In Ryan, the-court made a point of
distinpuishing cases where the defendant was
accused of violating different statutes. [Ryan_supra,
138 Cal. App.4th at'pp. 368-369, 41 Cal.Rptr.3d 277.)
. The court explained: “While each’ 'statuté ‘may
représent a different statement of the same offense, it
sets out & separate crime, not just-as in-the case of

section 470-altérnate ways in which the same crime

can be committed. In the case before us, although
appeliant -arguably committed separate acts-signing
the checks and then uttering them-she did not,
thereby, violate more than one statute, but simply

committed acts coritained in separate subdivisions of
_ a single statute, all of which were simply- different
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ways of violating the statute.”

Cal.Rptr.3d 277.)

(/d at p. 369 41

*459 In concedmg'error in this instance, the People
rely primarily on Neder. = As described above, the

defendant in Neder was charged with three counts:of

forgery under section 470 stemming from three credit
cerd purchases. (Meder, supra, 16 Cal. App.3d at pp.
849-850, 94 Cal.Rptr. 364.) The defendant argued
he could not be prosecuted under the general forgery
statute (§ 470} but instead must be prosecuted under
the more specific statute for credit card forgeries (§
484f), relying on & line of cases holding that where &
general statute and a specific statute cover the same
criminal conduct, the defsndant can be convicted
only of the specific statute. (See People v. Rusier

548 P.2d 353, disapproved on other grounds in People

v. Jenkins (1980) 28 Cal3d 464, 503, fn. 9, 170

Cal.Rptr, 1. 620 P.2d 587 [unémployment insurance

fraud must be prosecuted under Unegmployment
‘InsuraricefCode section 2102 rathei than Penal Code

section 47Q0]; People v. Gilbert (1969) 1 Cal.3d 473,
479-481 82 Cal.Rptr. 724, 462" P.2d 580 [welfare
fraud must be prosecuted -under Welfare and
Institutions Code "section 11482 rather than the
general theft statute, Penal Code section 484); [n re

Wiliiaimson ( 1954) 43 Cal.2d 651, 654, 276 P.2d 593
[« It is the general rule that where the geheral statute
standing alone would include the same mattér -as the
special act, and thus conflict: with it, the special act
will be considered'as an ‘exception to the general

. statute whether it was passed ‘before or after such

general enactment’ "], *¥868Pgople v, Swann

(1963) 213 Cal:App.2d 447, 449, 28 CalRptr: 830
[credit card fraud must be prosecuted under former

Penal Code section 484a rather than the more general
forgery statute, Pena] Code section 470].)

~ In Neder, the court found the foregoing line of cases
inapplicable: Those cases were premised on a

determination that,- where the Legislature enacts a
special statute covering the same canduct as a general

statute, it must have inténded to create an exception’

to application- of the general statute. (See People v.-
Jenkins, suprg, -28 Cal3d at pp.  505:3063 170
Cal.Rptr. 1, 620 P.2d 587; - People v. Ruster, supra,
16 Cal.3d at p. 699, 129 Cal.Rptr.153, 548 P.2d
353.3 However, in" Peoplev. Liberto {1969) 274
Cal.App.2d 460. 79 Cal.Rpir. 306, the cdurt pointed
out that 1967 amendments to the special credit card

16 Cal:3d. 690,.698-699,. 125 Cal Rpir.. 153,

forgery statute (former section 484a) demenstrated a
legislative intent that prosecution under the general
forgery statute (§ 470) is no longer precluded. (See
Stats. 1967, ch. 1395, § 8, p. 3260.)

Relying on Liberto, the Neder court concluded the
defendant was properly prosecuted under sectiop 470,
rather: than section  484f (Neder, suprg, 16
Cal.App.3d at p- 855, 94 Cal.Rptr. 364) The court
explained: “We agree with Liberig that the 1967
enactment, which repealed section 484a, added
section 484f, and provided ‘[t]his act shall not be
construed to preciude the applicability of any other
provision of the criminal law,” expressed a legislative
intent to overcome the judicial interpretation
theretofore placed on credit card prosecutions to the
effect that a.person charged.with.an-offense involving

..a oredit, card could not be prosecuted under the
general statutes if the People so chose.”

{(Neder
supra, 16 Cal. App.3d at p. 855, 94 Cal.Rptr. 364, fn.
ommed)

*460 The People read Neder to mean a defendant
guilty of credit card forgery can be prosecuted onfy
under section '470. However, that is not what the
court held. The guestion presented in Neder was
whether the defendant was properly convicted under
section 470, and the Court of Appeal answered that
question in the affirmative. However, because the
defendant was not elso prosecuted under section
484f, there was no oceasion to determine whether he
could be prosecuted under both provisions.

6][71[8] An accusatory pleadmg may chalge
different statements of the same offense (8.954.) As

a peneral rule, “a~Pérson may be comvicted of, |
although not pumshea’ for, more than one crime
arising out of the same act or course of conduct. ‘In
California, a single act or course of conduct by a

. defendant can lead to convictions “of any number of .

the offenses charged.” [Citations.]' [Citation.]”
(People.v. Reed (2006) 38 Cal.4th 1224, 1226-1227.
45 Cal.Rptr.3d 353, 137 P.3d-184 (Reed ).)

[91“A Judm]a]ly created exceptlon to the general rule
pérmitling multiple convictions *prohibits miultiple
convictions based on necessarily inclided offenses.’

[Citation.] *[I]f & crime caniiot be cominitted without
also necessarily’ committing a lesser offense, the
latter*is a lesser included offense within the former.’
[Citation.]" (Reed, supra 38 Cal.4th at p. 1227, 45
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Cal.Rptr.3d 353, 137 P.3d 184.)

101[11] Two tests have traditidnally been applied to

determine whether one offense is necessarily

- included within another: the “elements” test and the
HMaceusatory pleading” test. “Under the elements test

if the statutory elements of the greater: offense’

include all of the statutory. elements of the lesser
offense, the latter is necessarily included in the
former. Under the accusatory pleading test, if the
facts actually alleged in the accusatory pleading
include all of the elements of the lesser **869
offense, the latter {s necessarily included in the
former.” (Reed supra 38 Cal.4th at pp. 1227-1228,
45 Cal.Rptr.3d 353, 137 P.3d 184)

In Reed supra 38 Celdth ot page 1220 45
Cal.Rptr.3d 353, 137 P.J3d 184, the California
Supreme Court concluded only the eleinents test'may
be applied in determining whcthel multipie
convictions are permitted. T

Thus, the question in the present matter is whether
section 484f, subdivision (b), the lesser misdemeanor
offense charged in count 50, is a necessarily included
offense of section 470, subdivision (d). If so, then
defendant could not be convicted of both based on
the same-act. .

As described above, gection 484f, subdivision (b), is-

violated where a person, without authofization,

“signs the name of another or of a-fictitious perscn to
an access card, sales slip, sales draft, or instrument

for the payment of money which evidences an access .

card transaction.”(§ 484f, subd. (b).) *461 The actus
reus of this offensz iz signing the nmne of aneflier

By contrast, section 470, subdivision (d), can be
violated - where a person “falsely makes, alters,

forges, or counterfeits, utters, publishes, passés or

attempts or offers to pass, as true and genuine” any of

a number of items, including a lBGB]pt for money or:

property.” (§_ 470, subd. {d).) It is readily apparent
that section 470, subdivision (d), can be violated
without also violating section 484f, subdivision (b).
Section 470, subdivision (d), may be viclated by
forging a signature on ane of the indicated
documents, However, .it may also be violated by
uttering, publishing or passing the item, whether or
not the persen also forged a signature on it. In the
latter case, there is no .vmlation of section 484f,
subdivision (b). .

Page 14

Of course, in the present matter, the People argued
both offenses were committed by virtue of the same
act, signing Barbara C.'s name to the charge clip.
However, as the State Supreme Court determined in

Reed supra_ 38 Cal4dth at page 1229, 45 Cal.Rptr.3d

353, 137 .P.3d 184, we cannot look beyond the
statutory elements of the offenses to determine if one
is a necessarily included offense of the other. In this
case, under the elements test, section 484f,
subdivision (b), is not a necessarily included offense
of section 470, subdivision (d)., Therefore, defendant
was properly convicted on both counts 49 and 50.

AY
FNEFE Qee fontnote ¥ nanfe,
VIl
.Mu[t:;nl.e Receiving Stolen Proparty Counts

[12][13] Defendant contends her conviction on three
of the four receiving stolen property counts
mentioned in the preceding section must be reversed,
because the prosecution failed to prove the property
subject to these counts was received on different
occasions.-As noted above, in- count 17, defendant
wag charged with receiving checks belonging to Billy
C. on or about December 20, 2004; in count 21, she
was .chargped with receiving Barbara C.'s D1scover

.card on or about December 20, 2004; in count 35 she

was charged with receiving holiday' omaments and

 decorations bclongmg to Billy C. on. and between |

Novcmber 28, 2004. and December 29, 2004, and in
count 46, she was charged with. receiving Barbara

C's Mervyn's credit card on or about December 9,

2004,

[14] Where a defendant receives-multiple-articles of
stolen property at the same time, this amounts to but
one offense of **870. receiving stolen property.

“462 (People v. Lvons (1958) 50 Cal.2d 245, 275,
324 P2d 556: People v. Smith (1945).26 Cal.2d
54, 858:859, 161 P.2d 941;  People v. Willard
(1891} 92 Cal. 482 488, 28 P. 585:) As the
California Supreme Court explained in Smith; this
circumstance is comparable to the crime of larceny,
“which authoritizss hold .that; the theft of several

. articles at-one and the same time constitutes but one
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offense although such articles belong to several
different owners.”

Cal.2d at p. 859, 161 P.2d 941.)

The People concede that counts 17 and 21 are

duplicative, as they concern checks and a credit card
that were found in the Mitsubishi on December 20,
2004, and, hence, were possessed by defendant at the
same time. However, the People argue conviction on
the other counts was proper, because they were
commitied on different occasions.

Penal Code section 496, subdivision (a), reads in
pertinent part: “Every person who buys or receives
any property that has been stolen or that has been
obtained in any manner constituting theft or
- extortion,. Imowing the property -to be-so-stelen or
obtained, or who conceals, sells, withholds, or aids in
concealing, selling, ot withholding any property from
the owner, knowing the property to be so stolen or
obtained, shall be punished by imprisonment in_a

state pr1son or in a county jail for not more than one

year..,

Despite its common meoniker of receiving stolen
property, this offense may be committed in a number
of ~ways, to wit, buying, mcewmg, concealing,
selling, withbolding, or aiding in concealing, selling,
or withholding stolen property.

[15] The Peaple contend counts 17 and 21 are
duplicative because the property subject to those

“‘counts was “possessed” by defendant at the same

time. However, mere possession is not one of the
means by which this offense can be committed. Of

" ‘Tourse, possession may be viewed as another way of.

saying the property was withheld ar concealed from
its rightful owner. Nevertheless, the mere fact the
checks and credit card were withheld or concealed
from the rigiitful owner by defendant at the same
time, i.e., the day they were found in the Mitsubishi,

does not preclude conviction for multiple counts of .

receiving stolen property. If the evidence showed
those items had been received by defendant on
different occasions, presumably multiple canvictions
would be permitted.

1t is often the case with thefi-related offenses that the
People do not have direct eviderice of the theft of the

victims' property. Although circumstantial evidence -

of a defendant's opportunity to steal the items and

(People v. Smith_supra, 26 -

Page 15

later possession of them would supgest he was the
thief, it is a safer bet to prosecute for receiving stolen -

property.

*463 That appears to be the case here. Circumstantial
evidence of defendant's opportunity to steal property
while working for Billy C. coupled with her later
possession of that property suggests she was the thief,
Nevertheless, it is conceivable someone else stole the
property and passed it on to defendant. Therefore,
with  uncontradicted evidence of defendant's
possession of the property under- circumstances
suggesting it had been stolen by someone, the People
may have considered prosecution for receiving stolen
property the more prudeat course.

As with the-lack-of direct -evidence that-defendant
stole the property, there is nothing in the record to
suggest the People had any evidence as to when
defendant came into possession of it. Counts 17 and

___2] alleged receipt of stolen property on or about

December 20, 2004. This was the day the property

- was discovered by the police. However, presumably

it was received by defendant some time earlier,
**871 On the other hand, December 20 would be a
day on which defendant withheld or concealed the
property from its rightful owner. Count 46 alleged
receipt of the Mervyn's credit card on or about
December 9, 2004, the day it was used by defendant
to purchase merchandise. Count 35 alleged receipt of
the holiday ornaments on and between November 28,
2004 and December 29, 2004. Evidence presented at
trial established that defendant gave her sister.a. key
to a storage unit toward the end of November 2004
and the holiday ornaments were found in the unit on
December 25, 2004,

Defendant was charged in counts 17, 21, 35, and 46
in the alternative with buying, receiving, concealing,
selling, withholding, or aiding in concealing or .
withholding property. No evidence ‘was presented as
to defendant buying, receiving, or selling any of the
property. Thus, on each count, defendant's guilt
turned on when she concealed or withheld the
property from its owner. In her argument to the jury,
the prosecutor explained these counts were based on
defendant's possession of the property, i.e, her
concealing or withholding the property, on the
indicated days.

-As with counts 8 and 18 discussed above, the People
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were required to prove defendant concealed or
withheld. the property subject to counts 17, 21, 35;
and 46 at the time aileged. They satisfied that burden.
They were not required to prove when defendant
reéceived the property, as that was not their theory of

liability. Because the evidence showed defendant -
possessed both the checks of Billy C. (count 17) and .

the Discover card of Barbara C. (count 21) on or
about December 20, 2004, she could not be convicted
on both offenses. (People v. Smith, supra, 26 Cal.2d
at pp. BS8-B59, 161 P.2d 941. People v, Lyons,
supra 50 Cal.2d at p. 275, 324 P.2d 556; People v
Willard _supra, 92 Cal, at p, 488, 28 P. 585} Her
conviction on count 21 must therefore be reversed.

*464 VIII
Unanimity Language of Various Instructions

16] [n connection with counts 17, 21, 35 and 46, the
jury was instructed on the nffense of receiving stolen

property  pursuant to a modified version of
CALCRIM No. 1750 as follows:

“The defendant is charcred in Counts 17 21 35, 46
with receiving stolen property.

“To prove tﬁat the defendant is guilty of this crime,
the People must prove that:

“1. The defendant received; concealed, or withheld
from its owner property that had been stolen;

“AND
“2. When the defendant received, concealed or

withheld the property, she knew that the propcrty had
been stolen.

' “Prolpeny' ig stolen if it was obtained by any fypé of

_ theft, or by burglary.

“To receive property means to take possession and
control of it.

“Mere presence near or access to the property is not
enough.

“Two or move people can possess the property at the

Page 16

same time. A person does not have to actually hold or
touch something to possess it. It is enough if the
person hag contral over it or the right 1o control it,
either personally or through another person.

“You may not find the defendant guilty unless you all
agfee that the People have proved the defendant
received, concealed or withheld from its owner at
least one item of property that had been stolen and
you all agree on which item of property had been
received, concealed or withheld” (Italics added.)

**872 Defendant contends the final pareigraph of the
instruction was inadequate- as & unanimity
requirement, because “it allowed the j jury to convict
[her] of all four counts of receiving stolen property
even if the jury. only unanimously agreed that {she]
had received, concealed or withheld from its owner
one, rather than four, items of stolen property.”

171 *465 Defendant failed to object 0 the

instruction. As explained above, failure to object to
instructional error forfeits the objection on appeal
unless the defendant's substantial rights are affected.
(§ 12539; People v. Rodrigues, supra, 8 Cal.4th at
pp. 1192-1193, 36 Cal.Rptr.2d 235, 885 P.2d 1.)
“Substantial rights™ are equated with errors resulting
in a miscarriage of justice under People v. Watson,
supra, 46 Cal.2d B18. 299 P.2d 243, (Pegple v.
Arredondo, supra 52 CalApp.3d at p. 978 125
Cal Rptr. 419)

[18] The forfeiture rule applies to claims based on

_statutory violations, as well as claimed violations of
fundamental constituticnal rights, ( fn_re Seaton

(2004) 34 Cal.4th 193, 198. 17 Cal.Rptr.3d 633, 95
P.3d 896.)“The reasons for the rule are these: * “In
the hurry of the trial many things may be, and are,
overlooked which would readily have been rectified
had attention been called to them.. The law casts upon
the party the duty of looking after his legal rights and
calling the judge's attention to any infringement of
them. If any other rule were to obtain, the party
would in most cases be careful to be silent as to his
objections until it would be too late to obviate them,
and the result would be that few judgments wouid
stand the test of an appeal.” * " (fbid)*To consider
on appeal a defendant's claims of error that were not
objected to at trial ‘would deprive the People of the
opportunity to cure the defect at trial and would
“permit the defendant to gamble on an acquittal at his

@ 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

236

__m—'.-m——i__




164 Cal. App.4th 442

Page 17

164 Cal App.4th 442, 78 Cal.Rptr.3d 855, 08 Cal. Daily Op. Serv. 8306, 2008 Daily Journal D.A.R. 9972

(Cite as: 164 Cal.App.4th 442, 78 Cal.Rptr.3d 855)

trial secure in the knowledge that a conviction would
be reversed on appeal.” ' ? (Jbid.)

Defendant contends the last paragraph of the
instruction should have been modified to read: *You
may not find the defendant guilty of count 17, 21, 35,
andfor 46 unless you ali agree as to each such count
that the People have proved that the defendant
received, concealed or withheld from its owner at
least one item of property that had been stolen, and
you al]l apree on which item of property has been
received, concealed or withheld as to each count.”.
However, if defendant had brought this to the court's

attention, it would have been a simple matter tc make-

the requested modifications if warranted. However,
defendant deprived the prosecution and the court an
opportunity to do se.

In our view, defendant's substantial rights were not

affected by the instruction as given. The jury was

_instructed with CALCRIM No. 3515 that each count

is a separate crime and must be considered

separately. In the instruction on receiving stolen
property, the jury was told defendant was charged
with four counts of receiving stolen property and the

- instruction proceeded to define the requirements for
conviction on one such offense. The language of the
final paragraph continued this format, It did not direct
the jury to convict on all four counts if the elements
for one count are satisfied. Because defendant's
substantial rights were not affected, her failure to
object forfeited any claim of error.

*466 Defendant raises an identical claim of error as
to the instructions given on the offenses of forgery
under gection 470, subdivision (d), unlawfully
acquiring or retaining an access card in violation of
section 484e, subdivision (c¢), and unlawful
possession of a hypodermic needle or syringe in
violation of Business and Professions Code section
4140, However, as to each instruction,**873
defendant failed to object, and her substantial rights
were not adversely affected thereby. Therefore, for
the same reasons stated above, her claim of error is
forfeited.

IX

Ineffective Assistance

@ 19] Defendant contends her counsel's failure to

object to the unanimity language in the instructions
discussed . in the preceding section amounted to
ineffective assistance. According to defendant, “[i]f
this court agrees with the merits of [defendant's]
arguments [in the preceding section], but concludes
the issues are waived [sic ] based on lack of specific
objections, then a further conclusion of ineffective
assistance of counsel must inexorably follow.”

Actually, the only thing that inexorably follows a
finding thaet an argument on appeal has been forfeited
by counsel's failure to object is a claim of ineffective
assistance. Thig has increasingly become the favored
means by which appellate defense counsel attempt to
avoid any and all claims of forfeiture. In-effect, if an
issue was forfeited, then counsel's representation

-must have been deficient, and the issue. must be ..

considered anyway to determine if the ineffective
assistance resulted in prejudice. However, that is not
the applicable standard.

" [201[21] Under-both the Sixth Amendment to the

United States Constitution and article I, section 15 of
the California Constitution, a criminzl defendant has
a right to the assistance of counsel. (See Strickfand v,
Washingion (1984 466 U.S. 668, 684-685, 104 S.Ct.
2052, 2062-2063, B0 L.Ed2d 674, .691-692;
People v. Pope (1979) 23 Cal3d 412, 422, 152
Cal.Rptr. 732, 590 P.2d 859.) This right “entitles the
defendant not to some bare assistance but rather to
effective assistance.” (People v. Ledesma (1987) 43
Cal.3d 171,215, 233 Cal.Rptr. 404, 729 P.2d 839.)
“ [1]n order to .demonstrate ineffective assistance of
counsel, a defendant must first show counsel's
performance  was  “deficient”  betause = his
“representation fell below an objective standard of
reasonableness under prevailing professional
norms.” [Citations.] Second, he must also show *467
prejudice flowing from counsel's performance or lack

. thereof.’ ™ ( {n re Avena (1996} 12 Caldth 694, 721,

49 Cal.Rptr.2d 413,909 P.2d 1017))

[22][23][24] “[T]he mere failure to object rarely rises
to a level implicating one's constitutional right to
effective legal counsel.” (People v. Bovette (2002)
29 Cal4th 381, 433, 127 Cal Rpir2d 544, 38 P.3d
391) If, as here, the record fails to show why
counsel failed to object, the claim of ineffective
assistance must be rejected on appeal unless counsel
was asked for an explanation and failed to provide
one or there can be no satisfactory explanation.

© 2008 Thomson Reuterstest.gI\\J?c’JYClaim to Orig. US Gov. Works.




164 Cal.App.4th 442

164 Cal.App.4th 442, 78 Cal.Rptr.3d 853, 08 Cal. Daily Op. Serv. 8306, 2008 Da:ly Joumal D.A.R, 9972

{Cite as: 164 Cal. App.dth 442, 78 Cal.Rptr.3d 855)

(People v, Huggins (2006} 38 Cal.4th 175, 206, 41
Cal.Rptr.3d 593, 13] P.3d995.) "A reviewing court
will not second-guess ftrial counsel's reasonable
tactical decisions.” {Peaple v, Kelly (1992) 1
Cal.4th 495, 520.3 Cal.Rptr.2d 677. 822 P.2d 385)

In the present matter, after setting forth the basic

standard for ineffective asgistance, defendant's
argument consists of the following: “Since there is a
reasonable probability that verdicts more favorable to
[defendant] would have resulted if [defendant]'s
counsel had acted in a reasonably competent manner
by cbjecting to the erroneous instructions, this court
should consider the instructional arguments raised
herein, and reverse [defendant]'s convictions on
counts 3, 8, 9, 12, 16, 17, 18, 21, 23, 25, 28-44, 49
and 50, ( [n re Sixto (1989} 48 .Cal3d 1247, 1257,

259 CalRptr. 491, 774 P.2d 164:  Strickland v.

Washington, supra,_ 466 U.8. at p. 694, 104 S.Ct.
2052)" . -

"7 ++874 This arguinent does net even attempt to

explain how counsel's failure to object fell below an
- objective standard of reasonableness or how the
failure to object resulted in prejudice. We will not
address a claim that defendant has failed to develop.
(People v. Tafoya {2007) 42 Cal.4th 147, 196, fn. 12,
64 CalRptr.3d 163, 164 P.3d 590: People v,
Turner (1994) 8 Caldth 137, 214, fn. 19, 32
Cal.Rptr.2d 762, RB78 .P.2d 521) In this instance,
defendant'’s argument merely presumes counsel's
failure to object fell below an objective standard of
reasonableness and she .was prejudiced thereby.
Defendant also neglects to arpue how there could be
'no satisfactory explanation for counsels failure to
. object. This will not suffice. -

X-Xvi ot
. FNT See footnote *, ante.
. +468 DISPOSITION

The judgment is reversed as to counts 5 and 21 and
affirmed as to all other counts. The sentences on
counts 2, 20, 47 and 50 are stayed pursuant to section
654. The resuit is an overall reduction of 16 months
in defendant's aggregate sentence, The trial court is
directed to correct the abstract of judgment to reflect
the foregoing and to reflect that defendant was
convicted on count 47 of vno!atmcv section 530.3,

Page 18

subdivision (a), and to reflect the sentence imposed
on count 51, The trial court is further directed to
forward the corrected abstract to the Department of
Corrections and Rehabilitation. .

"We concur:. DAVIS, Acting P.J., and CANTIL-

SAKAUYE,J.
Cal.App. 3 Dist.,2008,

. People v. Mitchell

164 Cal App.4th 442, 78 CalRptr.3d 855, 08 Cal.
Daily Op. Serv. 8306, 2008 Daily Journal D.AR.
9972
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HEADNOTES

(1) CRIMINAL LAW--DUE PROCESS--NOTICE
2. 0F.. CHARGE--PLEADING--CONSTITUTIONAL

TTLAW. _ ,
Due process of law requires only that the accused be

given sufficient notice of the nature of the charge
against him to the end that he may prepare his de-

.. fense and plead the judgment as a bar to any subse-
quent prosecution for the same offense, and the state
has the right to establish forms of pleading to be ob-
served in its own courts, subject only to the provi-
sions of the federal Constitution involving the protec-
tion.of life, liberty and property in all the states.

~ See 7 Cal. Jur, 932.
(2)  ID.--PROCEDURE--STATUTORY CON-
STRUCTION--LARCENY--EMBEZZLEMENT--

. OBTAINING PROPERTY BY FALSE PRE-
TENSES--THEFT.

The amendment of seclion 484 of the Pena) Code in.

connection ‘with other cognate. legislation, such as
amendments to sections 951 and 952 of said code,
was designed to simplify procedure, and its effect is
to merge the former crimes of larceny, embezziement
and obtaining property by false pretenses into one
crime of theft.

(3) ID-ONCE I[N JEOPARDY--PLEADING--
‘RIGHT TO BEFEND--CONSTITUTIONAL LAW:
There is nothing in the legislation amending sections
484, 951 and 952 of the Penal Code which deprives
an accused of the right to appear and defend under
section 13 of article | of the Constitution, or which
supports the contention that a judgment based upon
pleadings in the statutory form would be insufficient
protection against another prosecution.

(4) ID.--PLEAS--IDENTITY OF OFFENSE-

Page |

PAROL EVIDENCE.

The identity of the offense.involved in the plea of a
former conviction or acquittal ultimately rests in pa-
rol proof and may be established even though the
pleadings be alike,

(5) PLEDGE--LOANS--STQCK--TITLE--LIENS.

Where stock is pledged to secure a loan, the general
property and title remain in the pledgor, subject only
to a lien in favor of the pledgee for the amount of his
debt, and this notwithstanding an apparent transfer of
title to the pledgee or that the owner under such cir-

cumstances would be estopped from asserting title )
" against an innocent purchaser from the pledgee.

See 6 Cal. Jur, 816.

(6) CRIMINAL LAW--GRAND THEFT--PLEDGE-
~WRITTEN CONTRACT--INTENTION--PAROL
EVIDENCE. .

In a prosecution wherein the pledgee is charged with

grand theft, the State not being a party to the pledge
transaction, parol evidence is admissible to show the
intention of the parties notwithstanding their written
agreement.

1)) 1D --LARCENY--EMBEZZLEMENT--
OBTAINING PROPERTY BY FALSE PRE-
TENSES-- PROOF,

Section 484 of the Penal Code merges the former
crimes of larceny, embezzlement and obtaining prop-
erty by false preienses into the one crime of theft, and

. proof of any one of them is sufficient to sustain the .

charge of theft.

(8) ID.--PLEDGE--BAILMENT--FRAUD--
INTENT.

Where there is a transfer of possession merely or of
same special property by way of pledge or bailment

which has been secured by fraud with a present felo-

nious intent to convert the property so acquired, the
offense is larceny.

Appropriation of property after obtaining possession
by fraud as larceny, note, 26 A. L. R. 381, See, also,
15 Cal. Jur, 899; 17 R. C. L. 13 (6 Perm. Supp., p.
4217). _

(9) ID.--OBTAINING PROPERTY BY FALSE
PRETENSES--MISREPRESENTATIONS--

LARCENY BY FRAUD OR TRICK--PROOF---

INTENT.
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To constitute the crime of obtaining property by false
pretenses, the misrepresentations must be of an exist-
ing or a past fact, but such proof is not essential to'a
conviction for larceny by fraud or trick, and it is suf-
ficient that the owner, induced by -the fraudulent

promises of the accused, dehvemd possession with-_
out the intention of parting’ w1th title, and that the

accused, having obtained possession wnth the precon-
ceived intention of approprlatmg the property without
performing his promlse did subsequently convert it
to his own use.

See 12 Cal. Jur. 452; 11 R. C. L. 831 (4 Perm.
Supp., p. 3005}).

(10) ID.--GRAND THEFT--VENUE--PLEDGE OF
STOCK--MISREPRESENTATIONS-- CONVER-
SION--LARCENY.

In this prosecution for grand theft in convertmg stock

pledged with défendant, where the falsé represents-

tions that the stock pledged as security had declined
in value and that it was necessary to deposit addi-
tional secunty were made in the county of trial, but
the stock involved in thwee of the counts was deliv-

ered aiid converted in anather. county, as to such. .

counfs, the -evidence was msufﬂment to show the
commission of the crime of larceny in the county of
trizl, and the venue should have been laid in the other
county.,

(11) 1D.--LARCENY--FRAUD--EVIDENCE.

Fraid is not a necessary element of the crime of lar-
ceny, although evidence of fraud is admissible for the
purpose of showing that the act of taking was withouit
the consent of the owner and was a trespass.

-{12) lD --OBTA[NING PROPERTY BY FALSE T

PRETENSES--MISREPRESENTATICNS--

- VENUE--PROOF--PASSAGE OF TITLE.

A false representation is a necessary clement of the
crime of obtaining property by false pretenses, and
the venué may be laid either in the county where the
représentation was made ‘6r ‘the property delivered,

but in order to prove the offense it is necessary to -

show that title to the property passed to the accused;
- and in this prosecution for grand thefi’in converting
stock pledged with défendant, the evidence as to

three of the counts did not show the commission of,

this offense where title did not pass to defendant.

See 12 Cal. Jur. 462; 11 R. C. L. 854 (4 Perm.
Supp., p. 3011). -
-(13) ID. --VENUE--MISREPRESENTATIONS——
DELIVERY OF STOCK--CONVERSION.

Page 2

In such prosecution, where, as to one count, no false
repiesentations or promises were made in the county
of trial, and the property was not delivered or con-
verted there, and no communications passed between

~ defendant and the pledgor in that county except two

letters and an offer. by radio, which contained no false
representations or promises, all representations and
promises having been made in the county where the
stock was delivered and converted, the venue should
have been aid in the latter county.

(14) ID.-EVIDENCE OF SIMILAR TRANSAC-
TIONS--KNOWLEDGE--INTENT--DESIGN.

Evidence of similar transactions is admissible to
show guilty knowledge or intent where the transac-
tions coﬁtam the mafefial ‘eleménts of the main case

definite prior de51gn or system whu:h included the
doing of the act charged as part of its consuimmation,
and’ for that purpose it may be shown that defsndant
made substantlaily the same representations- ‘to"other

persons, and it is not csiential that such rapresenta- '
tions shaﬂ have resulted in the commission of a -

crime, it being sufficient if they tend to prove a
scheme of the defendant whlch tncluded the acts
charged.

See 12 Cal. Jur; 484; 11 R. C. L. 867 (4 Perm.
Supp p- 3012),

(15)" ID--GRAND THEFT--CONVERSION OF
PLEDGED STOCK--LOAN NEGOTIATIONS--
EVIDENCE.

In this prosecution for grand theft in convertmg stotlk
pledged with defendant, evidence of similar Promises
and 1eprcsentatlons made to other's was properly ad-
mltted and testimony as to the detalls of the negotla-
nesses who did not testify as to any false leprese;nta_-
tions, while immaterial, was not prejudicial to defen-
dant.

(16) ID. --ACCOMPLICE“CORROBORATION--
EVIDENCE:

In such prosecutlon, there was sufﬁcnent corrobora-
tion of an accomplice's testimony that he was in-
striicted by defendant in the presence of the latter's
private secrétary that the stock pledged was not-to be
sold unless it§ market valué shouid fall fifteen per
cent, in which casé before asalé the borrowers
should receive twehty-four hours' notice, and that he
should so advise the agents and prospective borrow-

ers, where his testimony as to a conversation to the
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same effect between defendant and an agent was cor-
roborated by the agent, and a former employee testi-
fied that she was told by defendant to receive instruc-
tions from his private secretary, who told her that the
securities deposited by borrowers were heid in defenn
dant's vault.

(17) 1D.--ACCOUNT BCOKS--BUSINESS EN-
TRIES--EVIDENCE.

In such prosscution, the books of certain stock-
brokers were properly admitted in evidence to show
that the pledged stock had been sold and converted
by defendant, where employees of the brokers were
sworn and it was shown that the books constituted the
brokers' records of the stock transactions with their
customers and that the entries were made by the wit-
© 1iesses or under their supervision in the régular course
of business.

(18) ID.--CROSS-EXAMINATION--RELATIONS

. WITH ACCOMPLICE--EVIDENCE. ..

In such’prosecution, where defendant denied that he
told, the accomplice and others to represent to pro-
spective borrowers that the stock pledged would not
be sold, and on cross-examination the prosescuting
attorney, o show defendant's relations with the ac-
camplice and the others, inquired as to the salary paid
the accomplice and whether defendant was the sole
proprietor of the loan business, while the subject of
the inquiry did not appear to have been material, the
questions were not improper or prejudicial.

(19) ID.--COPY OF LETTER--FAILURE TO LAY
FOUNDATION--ABSENCE OF PREJUDICE.

In such prosecution, defendant was not prejudiced by -

“the failure to first'lay a foundation for the admission
of a photographic copy of a letter which defendant
admitted was signed by him, and which tended to
contradict his testimony that his agents were not in-

strucled to make certain representations to prospec-

tive borrowers as claimed by the accomplice, where
although it was not shown that the letter was mailed,
it sufficiently appeared from defendant's testimony
that the correspondence was customarily prepared,
and inferentially that it was subsequently mailed, by
his employees.

{20) ID.--PRINCIPAL AND AGENT--
ACCOMPLICE--MISREPRESENTATIONS--
KNOWLEDGE-- AUTHORIZATION.

ft is not necessary, in order to hold the principal

Pape 3

criminally liable, that false representations made by
his agent should have been directly authorized by
him, it being sufficient if he consented thereto or

knowingly and intentionally aided, advised or en- o

couraged the acts of his agent; and in such prosecu-
tion there was no error in permitting defendant's
agents to testify that they were instructed to make
certain representations, although they did not testify
that he directly instructed them to de so, where the
evidence supported the conclusion that their repre-
sentations were consented to and encouraged by him.

(21) ID.--CONVERSION OF PLEDGED STOCK-
REPAYMENT TO PLEDGORS--EVIDENCE.

In such prosecution evidence that prior to the seizure
of defendant's books by the corporation commis-
sioner and ‘ihe=fling: of & petition in -bankruptcy
against him, the borrowers upon payment of their
notes received their pledged stock er the equivalent
in stock or cash, was ciearly irrelevant and was prop-
erly excluded.

(22) ID.--MISCONDUCT--ADMONISHMENT QF
JURORS--ABSENCE OF PREJUDICE.

In such prosecution the remarks of the prosecuting
attorney did not constitute prejudicial miscenduct,
where upon objection in gach instance the jury was
admonished to disregard the remarks, and they were
instructed to the same effect at the conclusion of the
trial, and the remarks excepted to were not such that
their possible effect could not have been removed by
an admomtlon

(23)_ID.--REFUSED INSTRUCTIONS COVERED
BY THOSE GIVEN.

In such prosecution, there was no error in refusing to
give instructions requested by defendant where the
questions involved therein were fully and fairly pre-
sented in other instructions given by the court.

(24) ID~-LARCENY BY TRICK AND DEVICE--
FUTURE PROMISES--INSTRUCTIONS.

In such prosecution, there was no error in instructing
the jury that larceny by trick and device might consist
of future promises.

(25) ID.--CONVERSION OF PLEDGED STOCK--
INTENT--LARCENY--INSTRUCTIONS.

In such prosecution, there was no error in instructing
the jury that if defendant's agreements with the bor-
rowers were a trick and device used by him as a
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means of obtaining possession of the securities for
the purpose and with the intention of feloniously ap-
propriating the same to his own use, then he had no
right to do the acts complained of, which was no
more than a charge that if possession was obtained in
the manner stated title did not pass, and the subse-
quent conversion of the property constituted larceny,

(26) ID.--PRINCIPAL AND AGENT--
ACCOMPLICES--AUTHORIZATION--
INSTRUCTIONS,

If the acts and statements of a principal's agents and
employees are authorized, it is irnmaterial whether
the authority is given directly or indirectly, and in
such prosecution there was no error in instructing the
jury that where a defendant is charged with crime,
neither the acts nor statements of his agents or em-

ployees are chargeabie againist him unless such acts”

and statements are authorized by him, without stating
that such acts and statements must be directly author-
jzed by him.

(27) ID.--CONSPIRACY --EVIDENCE--
- INSTRUCTIONS--PRESUMPTIONS.

While instructions not applicable to the facts are er-
roneous, to constitute grounds for reversal they must
have resulted in prejudice to the defendant, and
prejudice is not presumed; and in such prosecution,
defendant was not prejudiced by instructions relating
to conspiracy, where there was some evidence tend-
ing to prove a conspiracy, and, after carefully stating
the facts necessary to constitute conspiracy, the court
charged that defendant would not be responsible for
the acts or declarations of either of his codefendants
unless a conspiracy existed or such acts or dec]ara—
- tions were.duthorized by 111rn

" "See 8 Cal. Jur. 628, 629.

(28) ID. —-LARCENY——CONVERSION OF
PLEDGED STOCK--PASSAGE OF TITLE--
PROOF-- EVIDENCE--INTENT.

In such prosecution, title to the pledged stock did not
pass to defendant and there was no failure to prove
the offense of larceny, where the promissory notes, as
well as the testimony, showed that the stock was
pledged, and defendant's power to sell undeér certain
circumstances was not equivalent to a transfer of title

to him, and the evidence showed that his conversion ...

of the pledged stock was the culmination of a fraudu-
Jent scheme whereby he obtained possession with the
felonious intention of appropriating the property.

Page 4

SUMMARY

APPEAL frem a judgment. of thé Superior Court of
Alameda County and from orders denying a -new

“trial. Homer R. Spence, Judge. Reversed in part and
-affirmed in part.

The facts are stated in the opinion of the court.

COUNSEL

Milton T. U'Ren for Appellant.

U. 8. Webb, Attorney-General, and W. R. Augustine,
Deputy Attorney-General, for Respondent.

THE COURT
--Appellant Robinson, A. N. Jackson and W. S
Himmelright were jointly charged by 2n indictment

with ten separate offenses of grand theft. Jackson and
Himmelright entered pieas of guilty to one of the
counts of the indictment and Robinson pleaded not ..
guilty to each count. A'jury found the latter guilty as
charged upon nine of the counts and upon the other
returned a verdict of petty theft. The appeal is from
the judgments entered:thereon, and the orders deny-
ing motions for a new trial.

The ‘counts in the indictment were identical in form
except as to the niames of the persons whose property
was alleged to have been taken and the description of
the same, the allegations of the first count being as
follows: “The grand jury of the county of Alameda
hereby accuses 1. W. Robinson, A. N. Jaclkson, and
W S. Himmelright of a *217 felony, to wit, grand
theft, a violation of section 484 of the Penal Code of
California, in that on or dbout the 11th 'day of June,
1928, at the said county of Alameds, Siaie of Cali-
fornia, they, the said 1. W. Robinson, A. N. Jackson,
and W. 8. Himmelright, unlawfully tock the property

" of one Gabriclla Morelio consisting of 30 shares of

Bank of Italy stock, certificate No. B-34,302, of the

~ reasonable value of Slxry-three I-lundled Dollars

($6300.00) more or less lawful mcmey of the United
States.”

A number of grounds for reversal are urged, the first
being that sections 484 and 490s, 951 and 952 of the
Penal Code, under which appellant was charged and
convicted, contravenes ceriain ‘provisions of section

- 13 of article 1 of the Constitution in that the pleading

required by the statute is insufficient to inform a de-
fendant of the nature of the crime charged, so that he
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may be prepared to defend, or, upon an acquiital or
conviction, to protect him against being again placed
in jeopardy for the same offense.

Section 950 of the Penal Code requires that the in-
dictment contain a statement of the acts constituting
the offense in ordinary and concise language and in
such manner as to enable a person of common under-
standing to lkknow what is intended, and section 952 of
the same code provides that in charging theft it shail
be sufficient to allege that the defendant unlawfully
took the labor or property of another. [1] Due process
of law requires only that the accused be given suffi-
cient notice of the nature of the charge against him (
Rogers v. Peck, 199 U. 8. 425 [50 L. Ed. 256, 26
Sup. Ct. Rep. 87); Garlard v. Washington, 232 U, §.

642 [58 L: Bd. 772.-3&'8up*'Ct: Reép. 456] to the end”

that he may prepare his defense and plead the judg-
ment as a bar to any subsequent prosecution for the
same offense ( United States v. Simmons. 96 U. S.
360 [24 L, Ed. 819]). The state, however, has the
" right to éstablish forms of pleading to be obsérved in
its own courts, subject only to the provisions of the
federal Constitution involving the protection of life,
liberty arid property in all the states ( £x parte Reg-
gl 114 U, S, 642, 65) [29 L. Bd. 250, 5 Sup. Ct.
Rep. 1148, see, also, Rose's U. 8. Notes]), and in
Peaple v. Nolan, 144 Cal. 75 [77 Pac. 774), where the
defendant, an accomplice, was charged in the infor-
mation as a principal in conformity with section 971
of the Penal Code, it was held that the *218 pleading
wiis sufficient notice of the nature of the accusation

o satisfy the requirements of the federal Constitu-; ..

- tion. The same objection to an information which
followed the provisions of section 351 of tlie same
code was made and overruled in People v, Burdg 95
Cal. App. 259 [272 Pac. 816]. and it was held in the
fol]owmg cases that an indictment charging grand
theft in the statutory form gave the defendant all the
mformatlon necessary as to the nature of the accusa-

" tion and that proof 6f any one of the species of theft

named in section 484 of the Penal Code is sufficient
to sustain the charge ( Péople v, Phui. 88 Cal. ADD
575 [ 263 Pac. 862 265 Pac. 322] People v,

Coimpbell, 89 Cal. App. 646 [265 Pac. 364]; Peaple .

v. Lalor, 95 Cal’ App. 242 (272 Pac. 794); People v.
Wickersham, 98 Cal App 502 [277 Pad. 12112
The amendment to section 484 (Stats. 1927, p. 1046)
in connection with othér cognate legislation, stich as
amendments to sectlons 951 (Stats. 1927, p. 1043)
and 952 (Stats. 1927, p. 1043; Stats. 1929, p. 303) of
the Penal Code, was designed to simplify procedure(

Page 5

People v. Mvers, 206 Cal. 480 [275 Pag. 2197). And
the effect of section 484 .is to merge the former
crimes of larceny, embezzlemenf, and obtaining
property by false pretenses into the one crime of theft

(People v. Plum, supra; People v. Pq{mer 92 Cal.

App.323 [268 Pac. 417]).

{3] There is'nothing in this legislation which deprives
the accused of his rights vnder the section of the arti-
cle of the Constitution upon which appellant relies,
namely, the right to appear and defend, or which sup-
ports the contention that a judgment based upon
pleadings in the statutory form would be an insuffi-
cient protection against another prosécution. [d4]
Moreover, the identity of the offense involved in the
plea of former conviction or acquittal rests ultimately

- in parol proof and-may. be thus established even--

though the pleadings be alike. { People v. Faust, 113
Cal. 172 {45 Pac. 2611, People v. Fosten 198 Cal.

- 1]2 I243 Pac. 667].)

b ire

The ovidence shows that some time pIE‘.VIOL!s to

March, 1928, appellant, under the name of*Colonial
Loan and Dis‘cd'unt Company, entered upon the busi-
ness of loaning money on stocks and bonds, the
amount loaned being usually about sixty per cent of
the security. The facts of the transaction alleged in
the first count of the indictment furnish an *219 ex-
ample of his methods. On June 11, 1928, Gabrialla
Morello borrowed from appellant $3,780, for which
she gave her note. The note was made payab]e to
Co]uma] Loan and Discount Company, one yeat after
daté, with " interest, which, with the brokemge
charges was deducted in advance, As smunty she
delivered on the same date thirty shares of Bank of

“ltaly stock, the market value of which on the day of"

delivery was $6,300. The net amount of the loan to
Mrs. Morello, namely, 83,326, was paid to her on
June 135, 1928, but in the meantime appellant had sold
the stock pledped for the sum of $6,527, which was
$227 more than its market value on the date it was
deposited. A few days thereafter Mrs. Morello was
induced to deliver to appellant as additional-security
another certificate of twenty-five shares in the same
banking corporation. Thereafter she demanded the
return of this certificate, but a redelivery was refused
unless she deposited othen security. In compliance
with this requirement she delivered to appellant on
July 2,°1928, fifty shares of stock of Bancitaly Corpo-
ration, whereupon a certificate for twenty-five shares
of Bank of Italy stock was delivered to her. On July
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3, 1928, appellant sold the Bancitaly Corporation
stock for $6,066. With the above exception, none of
the stock pledged or the proceeds therefrom were
returned ta Mrs. Morello. The same course was fol-
lowed by appellant in his dealings with other borrow-
ers as alleged in the indictment, and evidence of simi-
lar transactions other than those alleged was admiitted
for the purpose of showing design or system. The
notes executed by the several borrowers each con-
tained the following provisions respecting the secu-
rity whicli was described therein: “T hereby assign,
- deliver, and pledge with the said payee as collateral
security for the payment of this note the following
personal property. ... " '

The notes also provided that if in the judgment of the
.. payee the market price of the stock pledged should-

drop fifteen per cent the payse should have the right

to demand further security and if the same was not
forthcoming to sell the pledge after twenty-four
hours' written notice. It was also stipulated therein
that all securities deposited as collateral, might be
sold, pledged, transferved or assigned by the payee at
any time, the borrower ratifying anything the payee
might do in that behalf, In each instance the stock
*220 pledged was sold immediately without notice,
~and for move than the amount of the foan, and in sev-
eral instances the borrowers, who were ignorant of
the previous sale of their stock, were induced to de-
posit more security upon the representation that if
they refused a sale would be made. According to
their testimony, the borrowers were promised that the
pledged stock would.not be sold but returned when
the loan was paid, and each of them testified that
their stock was delivered in reliance upen this prom-

se. Nane, however, was refurned, nor.was any part of

the proceeds paid to the bouowers mentioned in"the
indictment.

Appaliaht contends that the facts show that title to the

" stock passed to him, that any promise with respect”

thereto was of something in the future, and that con-
sequently there was a failure to prove the commission
of any crime. :

. As the court said in People v. Tomlinson, 102 Cal. 19
[36 Pac. 506, 5071 “On the facts there must often be
8 very narrow margin between cases of larceny, ob-
taining money by false pretenses, an embezzlement,
because the character of the crime depends upon the
secret intention of the parties, which is often difficult
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to ascertain; but so far as the law is concerned, the
principles upon which the question-of guilt or inno-
cence is to be determined are plain. ... Where one.
honestly receives the possession of goods upon a
trust, and after receiving them fraudulently converts
them to his own use, it is a case of embezzlement. If

‘the possession has been obtained by. fraud, trick, or

device, and the owner of it intends to part with his
title when he gives up possession, the offense, if any,
is obtaining money by false pretenses. But, where the
possession has been obtained through a trick or de-
vice, with the intent, at the time the party receives it,
to convert the same to his own use, and the owner of
the property parts merely with the possession and not
with the title, the offense is larceny.” And as held in
the same case, the guestions whether the defendant
feloniously took the property or the owner intended
to part with title are for the jury. i3] it is manifest
from the documentary and oral evidence in the pre-
sent case that the stock was pledged by the borrowers
to appellant. In such cases the general property and

title remain in-the vledgor, subiect only to a lisn in

favor of the pledgee for the amount of his debt (
Wright v._Ross, 36 Cal. 414; *221Brewster v. Hart-
ley. 37 Cal. 15 [99 Am. Dec. 237]). And this natwith-
standing an apparent transfer of legal title to the
pledges (Cross v. Eurekn Lake etc. Canal Co., 73
Cal. 302 [ 2 Am. St. Rep. 808, 14 Pac. 885]; Sparks
v. Caldwell, 137 Cal, 401 [108 Pac. 2761}, or that the-
owner under such circumstances would be estopped
from asserting title against an innocent purchaser

from the pledgee ( Fowles v. National Bank of Cali-

fornia, 167 Cal. 653 [140 Pac. 271]).|6] Moreover,

the state not being a party to the transaction, paro!
evidence is admissible to show the intention of the

. parties. notwithstanding their written agreement (

Siniitr_v. idovnihan, 44 Cal.-53:People v. Eisemun,
78 Cal. App. 223 [248 Pac. 716).|7] As stated, sec-
tion 484 of the Penal Code merges the former crimes
of larceny, embezzlement and obtaining property by
false pretenses into the one.crime of theft, proof of
any one being sufficient to sustain the charge (People
v. Plum, &up} a), |B] and the rule is well settied that
where there is a transfer of possession merely or of
some special property by way of pledge or bailment
which has been secured by fraud with a present felo-
nious intent to convert the property 50 acquired, the
offense is larceny ( People v. Raschke. 73 Cal. 378
[15 Pac. 13]; Peopie v. Campbeli, 127 Cal. 278 [59
Pac. 593]).19] As appellant contends, to constitute the
crime of obtaining property by false pretenses, the
migrepresentations must be of an existing or a past
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fact (People v. Green, 22 Cal. App. 45 [133 Pac.
334]; People v. Wolker, 76 Cal. App. 192 [244 Pac.
94); Feople v. White, 85 Cal. App. 241 [259 Pac.
76]), but such proof is not essential to a conviction of
larceny by fraud or trick. It was held in the following
cases to be sufficient that the owner induced by the
frandulent .promises of the accused (which were in
some instances to apply the property to a purpose
contemplated by the owner and in others to pay its
agreed price on delivery) delivered possession to the
accused without the intentign of parting with title,
and that the latter, having obtained possession with
the preconceived inlention of appropriating the prop-
erty without performing his promise, did subse-
quently convert it to his own use (People w
DeGraaff. 127 Cal, 676 160 Pac. 429), People v.
Grider, 13 Cal,_App: 703 (110 Pac. -35861; Peaple v.
" Schenone. 19 Cal. App. 280 []25 Pac, 758); People
v, Sing, 42 Cal. App. 385 {183 Pac, 865]; Pecple v.
*222Mifler, 64 Cal, App. 330 [22] Pac. 4097; People

v. -Edwards, 72 Cal, App. 102 [236 Pac, 944, 548D).

SIPIEN - 7

[10) It is further urged that the venue of the offenses
alleged in counts 6, 7, 8 ‘and 9 of the indictment did
not”li¢ "in Alameda County. The first three counts
alleged the theft of the property of Thomas Bava,
consisting of shares of stock in three corporations,
which, ‘according to the testimony, was pledged by
the owner as additional security to secure thé icans
from appellant. Tihe original security in each instance
was'sold-by the laiter on the day following its receipt
for more than the amount of the loan, and the stock
whicl is the subject of the charges in the indictment

was subsequently delivered to appellant following a

letter and"a telephone message which were received

by Bava in Alameda.County from appellant's agent.-

The agent stated that the market price of the stock
originally pledged had dectined, and that unless fur-
ther security was furnished the stock would be sold
by appellant. It was manifestly made for the fraudu-
lent purpose of inducing Bava to part with additional
shares, and it is a fair conclusion from the testimony
that it had that effect. Appellant claims, however, that
this stock having been delivered in San Francisco and

converted there, if at all, the venue should have been .

laid in this county. This contention must, we think, be
sustained, as the evidence was clearly insufficient to
show the commission of the offense of larceny in
Alameda County and this notwithstanding false rep-
resentations were made there. As the court said in
People v. Edwards, supra’ “The takihg, in order to
support a charge of larceny, must be against the will
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of the owner or at least without his consent. In other
words, the act of taking must be a trespass against the
owner's possession. Though the taking must be
apainst the will of the owner or a.trespass to his pos-
session, still an actual trepass or actuai violence is not
necessary. Fraud may take -the place of force. ... In
such case the fraud vitiates the transaction, and the
owner is deemed still to retain a constructive posses-
sion of the property.” Or where possession is ob-
tained by the accused upon the false and fraudulent
representation that it is to be used for a special pur-
pose, title still remains in the owner (People v.
Soloron, 75 Cal. App. 9 [241 Pac. 931]).%223

}11] Although evidence of freud is admissibie Tor the
purpose of showing that the act oftakmg was without

-the -consent of the ownef, that is 10 say, was a tres-

pass, freud is not a necessary element of the crime of
larceny, and in the transaction set forth in the three
counts in question, all'of the acts which would consti-
tute that offense occwred in San Francisco.

112] Nor doss the evidence adduced in support of
these counts show the commission in Alameda
County of the offense of obtaining property by false
pretenses. While a false representation is a necessary
element of the latter crime, and the venue of the of-
fense may be laid either in the county where the rep-
resentation was made or the property delivered (Peo-
ple v. Bocchip, 80 Cal App. 138 [251 Pac. 672]) in
order to prove the offense it is necessary to show that

- title to the property passed to the accused (Peaple v.
“Tomiinson, supra; People v. Delbos, 146 Cal. 734

[81 Pac. 131}; People v. Shwartz. 43 Cal. App. 696

" [185 Pac. 6861), which here, as slmwn by the evi-

deiice, was not the case.

[13] As to the offense charged in the ninth count,
there were no false representations or promises made

-in Alameda County, nor was the property the subject

of the alleged theft delivered or converted there, It
appears that Lily H. Hughes, who resided in Qakland,
following an offer to make loans without interest to
the authors of letters commending a radio program
broadcasted by appellant and the receipt of two let-
ters from his office in San Francisco offering her &
loan for one year without interest, visited the office.
There, following negotiations, she received a loan
from appellant and delivered to him the stock de-
seribed in the indictment. With the exception of the
offer by radio and the letters mentioned, which con-
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tain no false representations or promises, no commu-
nications passed between appeilant and Mrs. Hughes
in Alameda County, and all promises or representa-
tions leading to the delivery of her stock were made
in San Francisco. In view of these facts, appellant's
contention that the venue of the offense alleged in
this count should also have been laid in the latter
county must be sustained,

Several witnesses who had borrowed money from the
Colonial Loan and Discount Company and pledged
stock as *224 security were permitted over objection
to testify with relation to their transactions with the
concern. Some testified to promises that their stock
would not be sold, others that they were induced to

pledge more stock on the representation that the mar-

ket pncn of that originally pledged had declined,
when in fact it had alr ready been sold. Othér witnesses
related only the details of negotiations leading to-the
making of their loans and failed to testify that any
false représentations were made to them. The admis-
" sion of this testiniony is assigned-as tova. [14] Bvi-
dence of similar transactions is admissible to show
guilty knowledge or intent, it being.held that in such
- cases the transactions sought to be shown must con-
tain the material elements of the main case { People

v._Whiteman_114 Cal_338 [46 Pac. 99); People v.

Bird 124 Cal. 32 [56 Pac. 639]; People v. Kingl 23
Cal. App. 259 [137 Pac, 1076], Pecple v. Byrnes, 27
Cal. App. 79 [148 Pac, 944]). Such evidence is also
admissible to establish a definite prior design or sys-
tem which included the doing of the act charged as a
part of its consuinmation. For that purpose it may be
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dant Jackson, an accomplice jointly indicted with
appellant, and who, after entering a plea of - guiity,
was,sworn as a witness for the prosecution, was un-
corroborated. This witness testified in substance that
he was told by appeliant in the presence of the latter's
private secretary that none of the stock pledged was

- to be sold unless its market value should fall fifteen

per cent, in which case before a sale the*225 borrow-
ers should receive twenty-four hours' notice, and he
wag further instructed to so advise the agents for the
concern and prospective borrowers. He also testified
to a conversation to the same effect between appel-
lant and . William J. Voss, another of appellant's
sgents, whose testimony to this extent corroborated
that of the witness. A former emplayee of appellant
testified that she was told by him to receive her in-
structions from the private secretary-mentioned,.who
wid her that the securities .depogitéd by borrowers
were held in the vaults in appellant's San Francisco
office. As the court said in People v. Yeager, 194 Cal.-
452 [229 Pac, 40. 49); “It is sufficient if the corrobe-
rating evidence tends ‘¢ connect the defsndant with
the commission of the offense, though if it stood
alone it would be entitled to little weight. It is not
necessary to corroborate the accomplice by direct
evidence. If the connection of the acts with the al-
feged crime may be inferred from the corrobarating

" evidence in the case it is sufficient.” Measured by

" “shown that the defendant made substantially the same’” "~ -

. representations to other persons ( Kornblum v Ar- '
. thurs, 154 Cal. 246 [97 Pac_4201; Bone v. Hayes, 154

Cal. 759 [99 Pac. ]72] 4 B Colt Co. v, Freitas. 76
Cal, Apn, 278 [ 244 Pac. 916]; People v. Whalen, 154
Cal. 472 [98 Pac. 194]; People v. Ward, 5 Cal: App.
36 [89 Pac. 874]). And as held in effect by the two

- cases last cited, it is not essential that such represen- -

tations shall have resulted in the commission of a

this rule, the above testimony was sufficient corrobo-
ration of the accomplice. [17] In order to show that
the pledged stock was sold by appellant in the man-
ner staied above, employees of certain stock-brokers
were sworn and the books of the brokers admitted in
evidence over objection. Appellant assigns ‘this .as
error, and in support thereof cites People v. Doble

203 Cal. 510 [265 Pac. 184]. This case does not sus-

crime, it being sufficient if they tend to prove a .

scheine of the defendant which included the acts
charged. [15] In view of the above rules, the testi-
mony to similar promises and representations was
properly admitted, and that of the witnesses to whom
such promises or representations were not made,
while immaterial, was not prejudicial to appellant.

{16] It is next urged that the testimony of the defen-

tain the contention. There the defendant was charged
with conspiracy to violate the Corporate Securities
Act (Deering's Gen. Laws, Act 3814) by taking sub-
scriptions in California for the shares of a corporaticn
witholit a permit to do so from the corporation.com- .
missioner. A summary of the entries in the books of
the corporation was admitted in evidence, but the
defendant denied all knowledge thereof. It was held
that while the books were admissible for what they
might show as to the excess of subscriptions over the

..permits, still, in view of the defendant's claim that he

knew nothing of their contents, he was entitled to an
instruction that an officer of & corporation is not
criminally liable for the acts of, other officers or
agents thereof unless he authorized or consented to
such acts. It was shown in the present case that the
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bools constituted the brokers' records of the stock
transactions with their customers, and that the entries
were made by the witnesses or under their supervi-
sion in *226 the regular course of business. Under
such circumstances the same were properly admitted
(People v. Woollacott, 80 Cal. App. 275 [25] Pac.
826); People v. Kuder. 98 Cal App. 206 [276 Pac.
578]).

{18] The further point is made that the court permit-
ted improper cross-examination of appellant. The
latter on his direct examination denied that he had
told the witness Jackson and others to represent to
prospective borrowers that the stock pledged would
not be sold. On cross-examination the prosecuting
attorney was pernitted to inquire as to the salary paid

the witness Jackson, and whether-appellant was the

sole proprietor of the Loan and Discount Company.
The object of the cross-examination was to show
appellant's relations with Jackson and the others men-
tighed by him, and while the subject of the inquiry
'does not-appedr to have been material the questions
were nol improper or prejudicial. [19] In the same
connection there was introduced by the prosecution a
photographic copy of & letter which appellant admit-
ted was signed by him, The letter was addressed to
one Gunderson and stated that contrary to the latter's
impression that the stock deposited with the company
was sold, the fact was that po stock was sold unless
requested by the borrowers, but was merely trans-
ferred to another name for the protection of both par-
ties. The letter tended to contradict appellant's testi-
mony that his agents were not instructed as claimed
by the witness Jackson, and though it was not shown

that the letier was mailed to the addressee it suffi-

ciently -appeared from appellant's testimony that

while he signed the correspondence of the concern

the same was customarily prepared and inferentially

that it was subsequently mailed by his employees. In

view of the testimony no prejudice was caused by the

failure to first lay the foundation for the admission of
“the letter in evidence. :

[20] Two witnesses were permitted over objections to
* testify that loans were made by him for the concern,
and that they were instructed to represent to borrow-
ers that the pledged stock would not be sold, but kept
in appellant's office. Neither witness testified that he
was directly instructed by appellant to make such
representation. [n one case the instructions wers
given by the witmess Jackson, and in the other by
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appellant's private secretary, to whom *227 he re-
ferred the witness for instructions. It is urged that
there was no evidence that appellant directly author-
ized these witnesses to make such representations,
and that their testimony was consequently incompe-
tent. It is not necessary in order to hold the principal
criminally liable that false representations made by
his agent should have been directly authorized by
him, it being sufficient that he consented thereto or
knowingly and intentionally aided, advised, or en-
couraged the acts of his agent (People v. Green, su-
pra; Peopie v. Doble, supra). That the witnesses were
appellant's agents is undisputed, and their testimony
and that of other witnesses for the prosecution suffi-
ciently supports the conclusion that their representa-
tions were consented to and encouraged by him.

|121] The further point is made that the court errone-
ously rejected evidence that prior to the seizure of
appellant’s books by the corporation commissioner-
and the filing of a petition in bankruptcy against him,
the barrowers upon the payment of their notes re-
ceived their pledged securities or their equivalent in
stock or cash. The offered evidence was clearly ir-
refevant and was properly excluded.

[22] It is also contended that the remarks of the
prosecuting attorney during the trial constituted
prejudicial misconduct. Appellant's counsel in his
closing argument criticised the prosecution for the
length of time consumed in the trial. The prosecution
in reply claimed that the delay was due to the for-
mer's frequent objections and in that connection re-
ferred to objections made upon the cross-examination
of appellant, stating in substance that counsel for the
latter feared a close investigation of his client's busi-
ness methods. In addition to the above, appellants
counsel on several cccasions objected to remarks
made by the prosecution, which he assigned as preju-
dicial misconduct, and prior to the submission of the
case moved the court to declare a mistrial, which
motion was denied. [n each instance where objection
was made the jury was admonished to disregard the
remarks of the prosecuting attorney, and they were
instrucied to the same effect at the conclusion of the
trial. The remarks excepted to were not such that
their possible effect could not be removed by an ad-
monition, and we are satisfied that this result fol-
lowed the court's instructions, 228

{23] Appellant proposed something over fifty instruc-
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tions, and assignments of error are based upon the
refusal of a number of those offered. Without review-
ing them in demil, which would serve no useful pur-
pose, it will be sufficient to say that all the questions
involved were fully and fairly presented in 0the1 in-
structions given by the court.

[24] 1t is also claimed that certain of the court's in-
structions were erroneous. The jury was instructed
that larceny by trick and device might consist of fu-
ture promises. As hereinabove shown such an in-
struction was correct. |25] They were also charged in
substance that if they found that the agreements be-
tween the borrowers and appellant were bona fide
loan fransactions made without any intention on the
-part of appellant to use the transaction as a trick or
. device or a fraudulent means of obtaining possession
of their property, then he had a right to dispose of the
same at any time and no crime was committed, but
should they find from the evidence beyond a reason-
able doubt that the agreements were a trick and de-
--vice used by appellant as a means of obtaining pos-
session of the securities for the purpose and with the

intention of feloniously appropriating and converting .

the same to his own use, then he had no right to do
the acts complained of. The latter portion of this in-
struction to which appeliant excepts was no more

tha & charge that if possession was obtained in the ~

manner stated title to the securities did not pass. In
that event, as above shown, the subsequent conver-
sion of the property constituted larceny.

[26] The court also instructed that where a defendant
is charged with crime, neither the acts nor statements
of -his agents or employees are chargeable against
him unless such acts and statements are authorized by
him. Appeliant's objection to the instruction is. that
the jury should have been told that such acts or
statements, in order to be chargeable to the principal
must be directly authorized by him. Notwithstanding
Janguage to that effect in some of the cases, we are of
the opinion that if such acts or statements are author-
ized, whether the authority is given directly or indi-
rectly is immaterial, and that the instruction correctly
stated the law. {27] The jury was instructed on the
subject of conspiracy and it is claimed that the in-
structions *229 were not justified by the evidence. It
is not contended that they were not correct statements
of law, and the record contains some evidence tend-
ing to prove a conspiracy between appellant and his

co-defendants. While instructions not applicable to
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the facts are erroneous (8 Cal. Jur., Criminal Law,
sec. 606, pp. 628, 629), to constitute grounds for re-
versal they must have resulted in prejudice to the
defendant (People v. Sclmah, 62 Cal. App. 192 [216
Pac. 624]; Feaple v. Ybarra 68 Cal. App. 259 [228
Pac. 8681). Here, after carefully stating the facts nec:

" essary to constitute conspiracy, the court charged that

appellant would not be responsible for the acts or
declarations of either of his codefendants unless the
jury found from the evidence beyond a reasonable
doubt that a conspiracy existed or thal such acts or

" declarations were authorized by him. Prejudice is not

presumed (8 Cal. Jur, Criminal Law, sec. 606, p.
628), and no reasonable ground appears for the con-
clusion that the jury was misled or confused by the
instructions.

|28} There is no merit in the claim that title to the

stock deposited by the borrowers passed to appellant,
and that consequently the offense of larceny was not
proved. The notes, as well as the testimony, show

that the stock was pledged and while appellant was- -

given the power to sell under certain circumstances,
this was not equivalent to a transfer of title to him.
That he converted the pledged stock to his own use is
not disputed, and the evidence shows beyond a rea-
sonable doubt that this was the . culmination of a
fraudulent scheme whereby he obtained possession
with the fetonious intention of appropriating the
property.

While it will be necessary for the reasons stated to
reverse the judgments entered upon the sixth, sev-
enth, eighth and ninth counts of the indictment, the
verdicts upon the remaining counts were sufficientiy
sustained by the avidensz, and the record disclose=z na
ervor which reasonably supports the conclusion that
the same resulted in a miscarriage of justice, The
judgments entered upon the sixth, seventh, sighth and
ninth counts of the indictment are accordingly re-
versed, and the judgments entered upan the first, sec-
ond, third, fourth, fifth and tenth counts therein with
the orders denying appellant's motion for a new trial
thereof are affirmed. *230

A petition for a rehearing of this cause was denied by
the District Court of Appeal on July 26, 1930, and a
petition by appeliant to have the cause heard in the
Supreme Court, after judgment in the District Court
of Appeal, was denied by the Supreme Court on Au-
gust 11, 1930.
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_ .. Information agamst M. N. Staples, for grand larcepy. ... -.
Verdict of guilty. Defendzmt appeals. Affirmed,

West Headnotes

" Criminal Law 110 €%97(1)

110VI Jurisdiction
110ic81 Jurisdiction of Offense
110k97 Locality of Offense
110197(1) k., Offenses Outside of State,

- Most Cited Cases

Under Pen.Code, § 789, which provides that the
jurisdiction of a criminal action for stealing in any
other state and bringing the property into this state is

~in any county into or through. which such property --
has been brought, an information which chmges the

" deféndant with hdving stolen property in ‘Arizons,”

and that he did bring the same into the county of Lo~ - -

Angeles, charges an offense within the jurisdiction of
the court of Los Angeles county.

_Criminzl Law 110 €212 .

110 Criminal Law
1 10XTT Pretrial Proceedings
110k208 Preliminary Complaint or Affidavit

110k212 i. Examination of Witnesses and
Evidence. Most Cited Cases
Pen.Code, §§ B11-813, provide that, when an
informatior is laid before a magistrate, he must take
the depositions of the informant end his witneases, if

any, that the depositions must set forth the facts - ‘
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tending to prove the offense, and the guilt of

defendant; that, if the magistrate is satisfied
therefrom that an offense has been committed, and -
there is reesonable ground to believe that the
defendant has committed it, he must issue & warrant
of arrest. Held that, when the information is positive
in its ellegations of every fact necessary, to support
the charges laid, it is a sufficient deposition within
the meaning of the statute, and B warrant may be
issued thereon.,

Criminal Law 110 €219

110 Criminel Law " '

110XT] Pretrial Procecdmgs

110K215 Preilmmary Warrant ar QOther
Process

Where one charged with committing a felony is
examined, and evidence edduced sufficient to justify
the magistrate in holding the accused to answer the
charge, an irregularity in the warrant of arrest is
immaterial, since thereafter the accused is held under
the commitment, which authorizes the filing of an
information.

Criminal Law 110 €1132

110 Criminal Law .
LI0XXIV Review . .
110XXIVIC) H&armgs
110Kk1132 k. Hearing. Most Cited Cases
Pen. Code, § 1252, which provides that “all appeals in
criminal cases must be heard end determined by the

appellate court within sixty days after the record is-
* filed in said appsllate court, unless continued on

motion or with the consent of the defendant” is
merely directory, and a failure to determine a case
within the time mentioned does not entitle the

. defendant to & discharge. ..

Indictmeént and Information 210 €=122(2)

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210Ki123 Variance from Preliminary
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Proceedings

210k122(2) k, Variance as to Nature or
Degree of Offense Charged. Mast Cited Cases
Under (West's Ann.) Pen.Code, § 872, concerning
commitment for public offenses, which provides that,
if it appears from the examination that a public
offense has been committed, the accused must be
held to answer to the same, the fact that the offense
charged in the information is different from that laid

in the complaint does not affect the sufficiency of the

information.
Larceny 234 E=240(2)

234 Larceny
23411 Prosecution and Punishment

T L234(1tA) Indictment and Information

234Kk40 Issues, Proof, and Variance
234k40(2) k. Matters to Be Proved.
Most Cited Cases

.On tria] for stealing property_in Arizona and bringing,

the same into the county of Los Angeles, Cal, the
fact that the information alleged that the larceny was
committed in Arizona does not require the state 1o
prove that the offense charged is defined by the laws
of Arizona as larceny.

Larceny 234 €40(3)

234 Larceny
23411 Prosecution and Punishment
23411(A) Indictment and Information

234%k40 Issues, Proof, and Variance " -

_ 234k40(3) k. Evidence Admissible
Under Pleadings. Most Cited Cases .. .. .
On trial for stealing property in Arizona and bringing
the same into the county of Los Angeles, where the
larceny was committed at or near the line between
Arizona and California, on a moving train, it was
proper “to "admit evidence that it was committed
immediately after crossing the line into California, as
the variance was not material, as taking the stolen
property into Los Angeles county was a part of the
offense, and it was immaterial whether it was stolen
befere or immediately after coming into the state.

**%523 *25 Hugh J & Win. Crawford, for appeltant.
W. H. H. Hart, Atty. Gen., for the People.

BEATTY,C. 1.
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The defendant was convicted in the superior court of
Los Angeles county of the crime of grand larceny,
and appeals from the judgment and from an order
denying a new trial.

His first ﬁssignment of error is uplonA the order of the

superior court overruling his motion to set aside the
information. One ground of the motion was that the
magistrate before whom his examination was had
issued his warrant of arrest without having taken any
depositions of witnesses in support of the charge laid
in the complaint, thus violating,-as he claims,-the
provisions of sections 811-813 of the Penal
Code ™n support of this point he cites and relies on
the case of Ex parte Dimmineg, 74 Cal, 164, 15 Pac.
Rep. 619.But that case lends no support to his

contention for two reasons. In“the-first. place, the -

complaint in this case-unlike the complaint against
Dimmig-is positive and direct in its allegation of
every fact necessary to support the charge laid, and is

therefore, in itself, a sufficient deposition_within the |

" "déeirine of the Dimmig Case. In he second place, the

want of jurisdiction to order an arrest becomes
immaterial when the warrant of arrest is functus
officio. In Dimmig's Case the objection was raised
while the warrant was the *26 only authority for
holding him, and, the warrant being held invalid, he
was necessarily discharged. But when a prisoner has
been examined, and evidence adduced sufficient to
justify the magistrate in holding him to answer on a
charge of felony, the infirmity in the warrant of
arrest, if any there be, ceases to be of any
consequence, since he is thereafter held under. the
commitment, which of itself authorizes the filing of
an information. The regularity of the information
does not depend on the **524 complaint, but upon
the order holding the defendant to answer. People v,
Velarde, 59 Cal. 438; People v, Wheeler, 63 Cal.
71.2 Pac. Rep. B92.This view also disposes of the
second ground of the motion, viz., that the complaint
alleged the larceny to have been committed in San
Bernarding county, and the stolen goods to have been
brought into Los Angeles county, whereas the
information charges a larceny in Arizona territory,
and a subsequent bringing of the stolen goods into
Los Angeles county. Even if the offense charged in
the information was, as claimed, totally different
from that Jaid in the complaint, it would not affect the

" sufficiency of the information, since, as we have

seen, the information does not depend on the
complaint, but upon the commitment, and it does not
appear that the order of commitment differed in any
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respect from the information. It is not claimed, and it
cannot be, that the commitment must follow the
complaint, for the statute and the decisions of this
court, are directly to the contrary. It is the duty of the
magistrate to hold the defendant to answer for the
offense proved, whatever may have been the offense
charged. Pen. Code, § 872;™2 People v. Wheeler, 73
Cal. 255 14 Pac. Rep. 796.Therefore, if the evidence
showed that the poods were stolen in Arizona
territory, it was the duty of the magistrate to hold him
for that offense, if it was in fact or law a different
offense fram that charged; and, if he failed to do so, it
was, nevertheless, the duty of the district attorney, in
drawing the information, to charpe the offense
according to the facts disclosed by the depositions,
ignoring to that extent the form of the commitment.
Pegple v. Vierra, 67 Cal. 231, 7 Pac. Rep. 640;*27
People v. Lee Ah Chuck, 66 Cal. 662.6 Pac. Rep.
852 But in truth there is no substantial difference
between the charge taid in the original complaint and
that set out in the information. Each charges in effect
o larceny in Los Anseles county..When goods are
stolen in one jurisdiction and carried into another, in
legal contemplation the crime of larceny is
committed in both jurisdictions, and may be punished
in either. Qur statute on that point (Pen. Code, §§
497, 786, 789.) merely re-enacts the law as it was
before. Pegple v. Mellon, 40 Cal. 654; State v.
Brown, 8 Nev. 212, Or, perhaps, it is more correct to
say that our statute has adopted one of the two views
upon which the courts of other states have divided in
deciding upon the common-law rule. It follows that
in both the complaint and information the defendant
was charged with an offense committed in Los
Angeles county. The place where the goods were
allcg_gg__'_to "have been stolen-San Bernardine or
Arizona-was a mere circumstance, and a whally
immaterial one, of the offense. The superior court did
not err in refusing to set aside the information.

FNI Sec. 811. When an information is laid -
before 2 magistrate of the commission of a |

public offense, triable within the county, he
must examine on oath the informant or
prosecutor, and any witnesses he may
produce, and take their depositions in
writing, and cause them to be subscribed by
the parties making them. Sec. 812. The
deposition must set forth the facts stated by
the prosecutor and his witnesses, tending to
establish the commission of the offense and
the guilt of the defendant. Sec. 813.1f the
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magistrate is satisfied therefrom that the
offense complained of has been commitied,
and that there is reasonable ground to
believe that the defendant has committed it,
he must issue a warrant of arrest.

FN2Sec. 872, If, however, it appears from
the examination that a public offense has
been committed, and there is sufficient
cause to believe the defendant guilty thereof,
the magistrate must make or indorse on the
deposition an order, signed by him, to the
following effect: ‘It appearing to me that the
offense in the within depasitions mentioned
[or any offense, according to the facts,
stating generaily the nature thereof] has been

_ .. committed, and that there is sufficient canse
to believe the within-named A. B. guilty
thereof, I order that he be held to answer to
the same, and commitied to the sheriff of the
county of.’

Nor did the superior court err in overruling the
demurrer to the information. If we understand the
position of appellant's counsel with reference to the
demurrer, it is that the information does not charge an
offense within the jurisdiction of the superior court of
Los Angeles county, although no such objection is
stated in the demurmer. The information charges in
plain, direct, and unequivocal terms that the
defendant did, in the territory of Arizona, unlawfully,
willfully, and feloniously take, steal, and carry away
from the possession of one Margaret McGregor a
watch and chain, of the value of $75, then and there
being the personal. property of said Margaret
MaeGregor; and that, 2far baving so unlawfully taken
and stolen said -watch and chain, he did bring the
same into the county of Los Angeles. This states the
exact offense defined in section 497 of the Penal
Code, the jurisdiction of which is, by section *28
789,55‘3* conférred upon any county of the state, into
or .through which the stolen property has been

brought.

FN3Sec. 789. The jurisdiction of a criminal
action for stealing in any state the property
of another, or receiving it, knowing it 10
have been stolen, and bringing the same into
this state, is in any county into or through
which such stolen property has Dbeen
brought.
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Several instructions asked by the defendant were
refused by the court. The only question worthy of
consideration raised by the assignments of error upon
these rulings is this: Was it essential to prove that the
original larceny was committed in Arizona, as
alleged in the information? The defendant was porier
on a sleeping-car, upon which the owner of the stolen
property, Mrs, McGregor, was traveling as a
passenger from Chicago to this state. The watch and
chain were stolen from her berth just about the time
the wain crossed the Colorado river from Arizona to
San Bernardino county in this state. The evidence left
it somewhat doubtful upon which side of the
boundary the theft occurred, and the defendant asked
the court to instruct the jury that they must acquit
unless they were satisfied that the larceny was
committed in Arizong. These requests to charge were
refused, and the question is whether such refusal was
errar. We do not think it was. Whether the original

. larceny was commitied in Arizona or across the line

- in~San"Bernardino, the taking of the stolen property
into Los Angeles county was equally criminal; and
not only was it equally criminal, it was the same
offense, punishable in the same manner, 1o the same
extent, in the same jurisdiction, under the sanme law.
The precise spot at which the criminal act was
initiated was a mere circumstance of the offensc,
properly enough stated in the information, but not
essential 1o be proven *%525 as stated. If the
information had charged a larceny in Los Angeles
county, proof of an origina) taking in San Bemardino
or in Arizona would have been admissible. The only
real question is whether evidence of a larceny on the
west bank of a river is such a substantial variance
from the charge that it was committed on the east
bank as to be inadmissible. Under the circumstances
of this case, where the theft occurred on a moving
train in the act of crossing the river, we do not think
the variance wag mmaterial.

*29 As to the other instructions refused. it is
sufficient to say of them generally that, sc far as they
were correct, they were given in better form in the

charge of the court and in other instructions asked by

the defendant and allowed.

1t is contended that the evidence does not sustain the
verdict, because-First, there was no evidence as to
the laws of Arizona defining larceny; and, second, be
cause the evidence clearly showed that the stoien
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goods were worth less than $50. As to the first
objection, we say that the laws of Arizona have no
bearing upon the question whether our laws have
been violated,. We do not assume 10 punish offenses
against the laws of other states and territories. When
we undertake to punish as larceny the bringing into
this state goods that have been stolen in another state
or counfry, we mean goods that have been stolen
according to our definition of larceny, for which we
lock to our own laws exclusively, and not the laws of
other countries. As to the second cobjection, it is
sufficient to say that there was some evidence that the
watch and chain were worth more than $50, and
therefore the verdict of the jury on that point is
conclusive,

There is-no error in the record, and the judgment and

order appealed from must be affirmed, unless a

motion now made by the defendant to reverse the
judgment and discharge him from custody must be
granied on the ground that his appeal has not been

" decided within® 60 "days after the filing of the™

transcript here, as required by section 1252 of the
Penal Code.®But no such consequence is annexed
lo a failure to comply with that provision, in which
respect it differs from section 1382, which is
mandatory in its requirement that a criminal
prosecution must be dismissed, unless good cause to
the contrary is shown, when the defendant is not
brought to trial in the superior court within 60 days
after the filing of an indictment or informatian. It is
to be noted also that the latter section prescribes the
means, and the only means, of enforcing the

" constitutional right of the accused to a spesdy and

public trial. Const. art. *30 1, § 13; People v. Morino
85 Cal.-515, 24 Pac. Rep. 892 We do not, however,
rest our denial of this motion upen any distinction
between a constitutional and stalutory right,-between
the right to a speedy trial and a speedy determination
of an appeal,-but sclely upon the ground ibat one
pro'vision is merely directory and the other mandatory
in substance and in terms. Motion to reverse demf:c[
and judgment and order aﬁumed

FN4Sec. 1252, All appeals in criminal cases
must be heard and determined by the
appellate cowrt within 60 days after the
record is filed in said appeliate court, unless
continued on motion, or with the consent of
the defendant.
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We concur: SHARPSTEIN, 1. PATERSON, J.; DE
HAVEN, J; HARRISON, J GAROUTTE 1;
McFARLAND, J.-

Cal. 1891].

People v. Staples

91 Cal. 23,27 P. 523

END OF DOCUMENT
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P COLLEEN LAKIN, Plaintiff and Appellant,
. V.. .
WATKINS ASSOCIATED INDUSTRIES et al.,
Defendants and Respondeits.
No. $030179,

Supreme Court of California
Dec 16, 1993,

SUMMARY

Plaintiff, who was injured in an accident involving a
truclc,_thg___c!_r_i:@;_.;g_ﬁ which gave false identification
and insurance inforimation, brought an action for neg-
ligence and intentional infliction of emotional dis-
tress against the driver and the company that awned
the truck. Pursuant to Code Civ. Proc., § 2033, plain-

* tiff requested that defendants admit that a collision

had occurred between their truck and her car. Defen-
dants responded that they had insufficient informa-

. tion to adiniit or deny the truth of this request. More

than two years before trial, plamtlff made an offer to
the company to comprothise under Code Civ. Proc.. §
998, subd. (b) in the amount of $89,000, and the
company did not accept. At trial plaintiff proved that
the company's own records established, more than
two years before her request for an admission, that
the collision had occurred. The jury found for plain~
tiff and awarded $100,000 against the company, in-
cluding both compensatory and punitive damages

- AﬂerJudgment ‘the trial coun denied plamtlff‘s mo- - -

tmns for attorney fees under Code Civ. Proc., § 2033,

subd. (o) (sanction for unwarranted fallure to admit),
and for prejudgment interest, which Iatter motmn was
made on the ground that her pretrial offer was less
than the eventual judgment-(Civ. Code. § 3291). (Su-
perior Court of Los Angeles County, No. SCC-
12628, Roy I. Brown, Judge.) The Court of Appeal,
Second Dist., Div. Seven, No. B054960, dismissed
the appeal as to the order denying attorney fees, con-
cluding that the order was nonappealable. The Court
of Appeal also affirmed the denial of prcjudgment
interest, reasoning that plaintiff failed to prove the
damages were awarded exclusively for personal in-

Jury.

" The Supreme Court reversed the judgment of the

Court of Appeal with directions to address the merits

Page |

of the attorney fees issue and thereafier to reverse the
order of the trial court on the prejudgment interest
issue and remand to the trial court for further pro-
ceedings on that issue, The court hield that the post-
judgment order denying attorney fees under Code
Civ. Proc, & 2033, subd. (o), wes an appealsble or-
der. The court also held that plaintiff bore the Burden
of proving what portion of the total award repre-
sented damages for personal injury and were thus
eligibie for préjudgment interest; however, plaintiff
had not-yet been given the opportunity to carry this
burden, and thus remand was necessary. It further
held 'that prejudgment interest under Civ. Code; -§
3291, may not be awarded -on punitive~damages,
(Opinion by Mosk, J., expressing the unanimous
view of the court.}

. HEADNOTES
Classified to California Digest of Official Reports

(1, Ib, 1¢) Appellate Review § 30-:Decisions Ap-
pea]able--Orders After Judgment--Order Denying

Attorney Fees as Dlscovery Sanction.

The trial court's denial of a personal injury plaintiff's

postjudgment mation for attorney fees under Code

Civ. Proc.,_§ 2033, subd. (o) (sanctmn for unwar-

- ranted failure to admit d!scovery request), was an

appealable order, Thus, the Court of Appeal erred in
concludmg that the demal neither added to nor sub-
tracted from the relief granted in the. Judgment and,
dlsmlssmg the complamt The order denying'the fees
plainly raised issues different from those of the
Judgment 1tself Further, appealab]e postjudgment
orders include both those granting affirmative relief
and those denymg it, Thus, postjudgment, OI’dBlS that

" neither htcrally add to-nor subtract from the_judgment

can héverilicless be appealab]e as long as they affect
the judgment or relate to its enforcement. The order
denving plamtlﬂ“s mbtion was a postjudgmem 0rd°|
that affected the judginent or related to its eriforce-
ment, bécause it determined the rights and liabilities
of the parties arising from the judgment, was nat pre-
liminary to later proceedings, and would not become
subject to appeal after sorie future judgment.

[See & Witkin, Cal. Protedure (3d ed. ]985) Appea
§103.]

(2a, 2b) Appellate Review § 30--Decisions Appeal-
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able--Orders After Judgment.
Despite the inclusive language of Code Civ. Proc.. §

904.1, subd. (b}, which provides that an order made

after an appealable judgment is itself appealable, not
every poestjudgment order that follows a final appeal-
able judgment is appealable. To be appealable, a
postjudgment order must satisfy two additional re-
quirements. The first requirement is that the issues
raised by the appeal from the order must be different
from those arising from an appeal from the judgment,
The reason for this general rule is that to allow the
appeal from an order raising the same issues as thase
raised by the judgment would have the effect of al-
lowing two appeals from the same ruling and might
in some cases permit circumvention of the time limi-
tations for appealing from the judgment. The second
requirement-is that the arder must aither afoct the
Jjudgment or relate to it by enforcing it or staying its
execution. Under this rule, a postjudgment crder that
does not affect the judgment or relate to its enforce-
ment is not appealable,

(3) Damages § 8--Interest--Prejudgment Interest--
Personal Tnjury--Action for Negligence and Emo-
tional Distress:Interest § 4--Interest on Judgments,
Plaintiff's action for negligence and mtantlona] inflic-
tion of emotional distress against a truclcmg company
and its driver, arising from an accident involving a
truck, the drivér of which gave false identification
and insurahce information, was an action for personal
injuries withini the meaning of Civ. Code, § 3291
(interest iri personal injury action). Plaintiffs claims
of emnotional distress were not incidgntal to a substan-
tial invésion of property . interests. Rather, tlley Were
at’ the heart of her casé. She preseﬂted evidence of
engotmnal distress under bothi her theoriza: in the nag-
ligence cause of action, her emotional distress re-
sulted from the nccident itself, and in the cause of
action for intentional infliction of emohonal distress,

her emotional distress resulted from her dealings Wllh
" defendants subsequent to the aceideiit. Although the
evenis that formed the basis for her lawsuit did cause
some ploperty damage, that fact alane did not defeat
her claim for damages under a personal injury theory.
Therefore, § 3291 prejudgment interest was avail-
able.

4a, 4b) Damages § 8--Interest--Prejudgment Inter-
est--Personal Injury-- Action for Negligence and
Emotional Distress--Burden of ProofiInterest § 4--
Interest on Judgments.

Page 2

In an action for negligence and intentional infliction
of emotional distress against a trucking company and
its driver, arising from an accident involving a truck,
the driver of which gave false identification and in-
surance [nformation, plaintiff bore the burden of
proving -what portion ‘of the damages awarded her
were damages for personal injury rather than property
damage, and that they were therefore eligible for pre-

judgment interest pursuant te Civ. Code, § 3291
(indgment greater than amount of offer to compro-

.mise under Code Civ. Proc., § 998). The jury

awarded plaintiff $20,000 in compensatory damages,
but the verdict did not state what portions were at-
tributed to personal injury or to property damage.
Even if plaintiiff showed that a portion of these dam-
ages were for personal injury, the burden did nat shift
to defendants to demonstrate the magiitude of that
portion. Shifting the burden would be contréry to
Evid. Code, § 500, which provides that a party has
the burden of proof as to each fact that is essential to
the claim or defense that party is asserting.

(8) Damages § 8--Interest--Prejudgment Interest--
Personal Injury:Interest § 4--Ifterest on Juduments

Prejudgment interest under Civ. Code, § 3201 (judg-
ment greater than amount of offer to compromise
under Code Civ. Proc., § 998), is limited to damages
attributable to personal injury. The second paragraph
of Civ. Code, § 3291, provides that if the plaintiff
makes a pretrial offer to compromise that is not ac-
cepted and then “obtains a more favorable judgment,
the judgment shall bear interest.” Taken literally, this
language requires a court to assess prejudgmem in-
terest on ‘an entire judgment regardless of what por-
tion of the award consisted of personal injury dafii-
Gges. I cw;:ve: lms construchon dogs not Lumpurl

Civ. Code. § 3291, permits the plamtlff in “any ac-
tion brought to recover damages for personal injury”
to claim interest en damages. The Legislatre in-
tended to confine the avallabmty of prejudgment in-
terest to “damages for personal injury.” To adopt the
broader reading of the second paragraph would ren-
der the narrower language of the first paragraph nu-
gatery. Further, the narfower construction also serves
an important purpose of Civ. Code._§ 3291, ie, to
provide a statutory incentive to settle personal injury
litigation where the plaintiff has been physically as
well as ecanomically impaired.

Ga, 6b) Damages § 8--Interest--Prejudgment Inter-

© 2009 Thomson Reuters/West. "Z’Selalm to Orig. US Gov. Works.




863 P.2d 179
‘6 Cal.4th 644, 863 P.2d 179, 25 Cal.Rptr.2d 109
(Cite as: 6 Cal.dth 644)

est--Personal Injury-- Entitlement to Prejudgment
Interest on Award of Punitive Damages:Interest § 4--
Interest an Judgments

A plaintiff who is entitled to prejudgment interest

pursuant to Civ. Code, § 3291 (judgment greater than

~amount of offer to compromise under. Code Civ.

Proc., § 998), is not entitled to prejudgment . interest
for any portion of the judgment for punitive damnages.
Althouph Civ. Code, § 3201, provides that “the
judgment” shall bear interest, the operative language
of the entire statute is “damages for personal injury.”
Civ. Code, § 3291, was intended to encourage settle-
ments in personal injury cases. Any connection there
might be between the availability of prejudgment
interest on punitive damages and the statutory pur-
pase of providing an incentive to settle is too attenu-

ated and speculative. Further, prejudgment, interest

hias an addlhonal purpose of compensatmg persenal
injury plalntnffs for loss of use of money durmg the
prejudgment period. Punitive damages are awarded

for the sake of example z}nd by way of punlshmg the
defendant and are not inlended to-make the plaintiff--

whole by compensating for a loss suffer ed. To award
plejudgmem interest on punitive damages ansmg
from personal i uuury actions would therefore give a
windfall to the p]amhffs in those actions. (Disapprov-
ing to the extent contrary: Greenfield v._Spectrum
Investmiert Corp. (1585) 174 Cal.App.3d 111 [ 219
Cal.Rptr. 803]; Morin v. ABA Retovery Service, Ine.
(1987) 195 Cal.ADp.Bd 200 [ 240 Cal.Rptr. 509];
. Bilnin'v. AT&T Iniforniation Systems, Inc._(1993) 13
Cal.App.4th 976 [ 16 Cal.Rpir.2d 787].)
[Right to prejudgment interest on punitive or multlple
damages award, iiote, 9 A.L.R:5th 63,]
(7) ‘Damages § 8--Interest--Pre_|udgment Interest--

Personal Injury--Obtaining Judgimerit Greater. Than,

Pretfial ~ Offer--Inclusion  of  Punitive  Dam-
ages:Interest § 4--Interest on Judgments,

In an action for negligencé and intentional infliction
of emotiénal distress arising from a vehicle collision,
plaintiff's award of punitivé damages was included in
the judgment for the purpose of determining whether
the judgment was more favorable than her pretrial
offer under Civ. Code, § 3291 (plaintiff's entitlément
to prejudgment iriterest where judgment is greater
than amoutit of offer to compioinise under Code Civ.
Proc., § 998). Plaintiff had offéred to compromise the
case for $89,000 and eventually obtained a jury ver-
dict of $100,000, including $80,000 in punitive dam-
ages. Plaintiff was not required to subtract the puni-
tive damage award before comparing the verdict with
the offer. The plain language of Civ. Code. § 3291,
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provides for a simple comparison in personal injury
cases between the judgment and the offer to com-
premise; if the judgment is *more favorable,” the
plaintiff is eligible for prejudgment interest on the
damages attributable to personal injury. The Legisla-
ture did not intend the judgment and the offer to
compromise to be apportioned between personal in-
Jury damages and other kinds of damages.

COUNSEL

R. Stevens Condie for Plaintiff and Appellant,

Parker, Stanbury, Babcock, Combs & Bergsten,
Douglass . Mori and Michael E. McCabe for De-
fendants and Respondents.

MOSK, J.

We granted review to decide three issues. Firsty we*

must determine whether a postjudgment order deny-
ing an award of attorney fees under Code of Civil
Procedure section. 2033, subdivision (o), is appeal-
able. For the reasons that follow, we conclude that it

"is. Second, we must *649 determine where the bur-

den of proof]nes when a plaintiff in a personal injury
case claims prejudgment interest, under Civil Code
section 3291, on a judgment more favorable than her
offer to compromise under Code of Civil Procedure
section 998, subdivision (b). As will appear, we con-
clude the plaintiff has the burden of proving what
portion of the total award represents damages for
personal injury; we further conclude that plaintiff
herein has not yet had the opportunity to carry this
burden, Accordingly, ‘the judgment of the Court of
Appeal on these issues heldmg to.the contrary will be
reversed, Fmally, we must determine whether pre-
judgment intérest under Civil Code section 3291 may

be awarded on punitive damages We conclude that it -

may not.
L. Factual and Procedural Background

At the scene of an accident in which a truck that de-
fendant driver was operating on behalf of defendant
trucking company hit plaintiff's car, the driver identi-
fied himself falsely to plaintiff and gave her false
insurance information. Later, a company official de-
nied the accident had occurred and accused plaintiff
of fabricating her claim. She sued for negligence and
intentional infliction of emotional distress.

Pursuant to Code of Civil Procedure section 2033, -

plaintiff regiiested that defendants admit a collision
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had occurred between their truck and her car. They

replied that they had insufficient facts to admit or -

_deny the truth of the request. More than two years
before trial, plaintiff made an offer to the company to
compromise under Code of Civil Procedure section

998, subdivision {(b), in the amount of $89,000, The .

company did not accept.

At trial plaintiff proved that the company's own dis-
patch records placed the truck driver at the scene of
the accident on the day in guestion and that the com-
pany had conducted an internal investigation at the
time of the accident-twe yeéars before her request for
admission-and had concluded the écllision had in fact
occurred. The jury found for plaintiff, awarding her a
total of $100,000 against the company, including
:both uompensatory “and punitive damages.

After entry of judgment plaintiff moved for an award

of attarney fees incurred in proving facts that defen- -
dants had refused to admit-specifically, the fact of the'

collision. {Code Civ. Proc., § 2033, subd. (0).) She
also maved for an award of prejudgment interest on
the ground that the amount of ‘her pretrial offer to
compromise was less thai the eventual _Jjudgment.
(Civ. Code § 3291, ‘)*650

The coilrt deme_d both motlpns. It ruled that plaintiff

could not réceive attornéy fees because she had pre-

sented evidence of such fees in the context of her
prayer for punitive damages it concluded the jury
interided the punitive award to include reimburse-
ment for such fees. It furthier ruled that plamtlff could
not receive pr ejudgmem mterest because she did not
demand such mterest m hcr complamt

Plaintiff appéa]ed from this postjudgment order. Inso-
far as the order denied attorney fees, the Court of
Appeal held it wds nonappealable and dismissed that
portion of her appeal. Insofar as the order denied pre-
judgment interest, the Court of Appeal held that Civil
Code section 3291 does noi require a plaintlff to de-
erthéless affirmed the denial of prejudgmer;t interest,
reasoning that plaintiff failed to prove the damages
were awarded exclusively for personal injury.

II. Attorney Fess

(1a) Plaintiff first contends a postjudgment order
granting or denying attorney fees is appealable. Code
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of Civil Procedure section 2033, subdivision (o), pro-
vides in relevant part: “If'a party fails to admit the ..

truth of any matter when requested to do so under.
this section, and if the party requesting that admission
thereafier proves the ... truth of that matter, the party
requesting the admission may move the-court for an
order fequiring the party to whom the request was
directed to pay the reasonable expenses incurred in

making that proof, including reasonable attorney's
fees.® The statute mandates that the court “shall”

make such an order uniess (1) an objection to the
request was sustained or e response was waived, (2)
the admission was of no substantial importance, (3)
the party failing to' make. the admission reasonably
expected to prevailion the'thatter, or (4) there was
other good reason for' the failure to ad'mit. (Jhid)

IR TP

The trial court denied p]amtlffs motion for attorney

fees, not’ because of any of the four statutory excep-
tions but because of concern that an award of attor-
ney fees would constitute double recovery, ™ The
Court of Appeal did not reach the merits of thlS Tul-
ing; it concluded that the order denymg attorncy fees
was not appealab!e s a postjudgment order. (See

Code Civ. Proc.. § 904.1 , subd. (b)-_) *§51

FN! We do not decide whether a court

would be powerless to deny & motion for at-
torney fees under Code of Civil Procedure
section 2033, subdivision (o), when such an
award would result in double recovery.

Code of Civil Procedure section 904>l subdivision

_ (b), provides that an order made after an appealable

judgment is itself apuemah!e ™2 As this court long
ago explained, ** 'The necessity for this ... provision is
apparent, when it is considered that an appeal from
the judgment would only bring up the record of the
proceedings resulting in the rendition of the judg-

" ment, and that such an appeal may have been taken,

and even disposed of here, by affirmance or reversal,
before the order, complained of wes made in the

- Court-below; so that while an appeal from a judgment

might in some instances be safely relied upon for the
review of an.order entered before its rendition, it
would afford no reliable remedy apgainst such an or-
der only entered subsequently to its rendition.' ™ (
Calderwood v. Peyser (1871)42 Cal. 110, 116, italics
in original.)

FN2 Codsz of Civil Procedure section 904.1
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states in relevant part:

“An appeal may be taken from a superior
court in the following cases:

“(ay From a judgment [with certain excep-
tions] ....

“(b) From an order made after a judgmem
made appealable by subdivision (a).”

(28) Despite the inclusive language of Code of Civil
Procedure_section 904.1, subdivision {b), not every
postjudgment order that follows a final appealable
Jjudgment is appealable. To be appealable, a post-

_Judgment order must satisfy two additional require-
ments.

" The Court of Appeal concluded that an

order in the nature of a denial of attomey fees did not
satlsfy one of those requirements, and thus that ap-
peal from the order was prccluded We conclude oth-

: ETWISE- -

FN3 The prerequisite that the underlying
judgment must itself be final is sometimes
described as a third requirement of appeal-
able postjudgment orders. (See, e.g., 9 Wit-
kin, Cal. Procedure (3d ed, 1985) Appeal, §
101 p. 121; ]Ensenberg ef al., Cal. Practice
Guldc Civil Appeals & Wnls (The Rutter
Group 1993) 9 2:150, p. 2-43, rev. #I,
1991.) Here, the finality of the underlying

judgment is not in dispute and was hot part

of the Court of Appeal s analysxs

© The first 1equ1rcmem -not discussed by the Court of

Appeal-is that the issues raised by the appeal from
the order must be different from those arising from an
appeal from the judgment. (See Rooney v. Vermont
Investment Corp. (1973) 10 _Cal3d 351 [ 110

© CalRptr,/353, 515 P.2d 297]1) “The reason for this ~

general rule is that to allow the appeal from [an ordér
raising the same issues as those raised by the judg-
ment] would have the effect of allowing two appeals
from the same ruling and might in some cases permit
circumvention of the time limitations for appealing
from the judgment.” (4. at p. 358.3(1b) In the present
case, an appeal from the order denying attorney fees
pursuant to Code of Civil Procedure section 2033,
subdivision (e), plainly raises issues different from
those arising from the judgment itself. Thus, this re-
quirement is satisfied.
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{(2b) The second requirement-which the Court of Ap-
peal found dispositive-is that “the order must either
affect the judgment or relate to it by *652 enforcing it
or staying its execution.” { Qlson v. Cory (1983) 35
Cal.3d 390, 400 [ 197 Cal.Rptr. 843, 673 P.2d 7201}
Under this rule, a postjudgment order that does “not
affect the judgment or relate to its enforcement [is]
not appealable ...” {(f6id.) (1c) The Court of Appeal
reasoned that the order here in issue did not affect the
judgment or relate to its enforcement because it
“leaves the judgment intact and neither adds to it nor
subtracts from it.” ( Redevelopment Agency v, Good-
man (1975} 53 Cal.App.3d 424, 429 { 125 Cal.Rptr.
8181} This reasoning, however, is incomplete. -

- The“rule‘ that ani appealable postjudgment order must -+ -

affect the judgment or relate to its enforcement has
existed for more than a century. In Griess v. State
[nvestment etc, Co. (1892) 93 Cal. 411, 413 [ 28 P.
10411, we held that a postjudgment order denying a
motion to amend the minutes of the court was not
appealable, because “[i}t in no manner affected the
Judgment or bore any reiation to it, either by way of
enforcing it or staying its operation, nor did it con-
cern any pending motion in the case jtself. It was
only the determination of the court that its minutes
did not require correction, and the action of & court of
record in such a matter is not subject to review by the
ordinary process of appeal.”

In the ensuing years we determined. the appealability

- of B variety of postjudgment orders. It is instructive

to review thosé we have held did not affect the judg-
ment or relate to its enforcement and hence were not

" appealable. All are orders that, although following an

earlier judgment, are more accurately understood as
being preliminary to a later judgment, at which time
they will become ripe for appeal.

For exariple, we held not appealable a poéttrial order

excusing.a plaintiff's failure to present a bill of excep-
tions for settlement before making a motion for a new
trial; it would betome appealable as part of an appeal.
from the later métion for a new trial. ( Kaltsehmid: v,
Weber (1802) 136 Cal. 675, 676-677 [ 6%_P. 4971.)
Similaily, an order denying a motion to amend an
order vacating a judgment “could be reviewed by
appeal only on an appeal from the subsequent final
judgment.” { City of San Diego v. Superior Couit
(1950} 36 Cal.2d 483, 486 [ 224 P.2d 685).) An order
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approving employment of additional counse] for a
receiver witl respect to an appeal “is not & matter
affecting enforcement of the [preceding] judgment.” (

Raffv. Raff (1964} 61 Cal.2d 51 4 519 [ 39 Cal.Rptr,
366, 393 P2d 6781}

Other nonappealable orders have pertained to the
preparation of a record for use in a future appeal: an
order striking a court's certificate from a clerk's tran-
script ( Lake v, Harris (1926) 198 Cal. 85, 89 [(243 P,
4171): an order vacating an order to show cause in
contempt proceedings for failure to *653 prepare a
reporter's transcript ( Willigs v, Superior Céurt
(1939 14 Cal.2d 656. 658, 666 [ 96 P.2d 334]); an
order granting a stay of proceedings on appeal, which
“simply continued the time within which the appel-
Iont wrs roE nrpd . p"f‘pme hlS recmd on appeal” (

Calad 627 632 633 [ 150 b.2d 8R1]); on order re.

fusmg to carrect and-amend a transcript { People v.
Gross (1955) 44 Cel.2d 859, B60-861 [ 285 P.2d
6307)."and an order denying relief relative to a charge

for preparing a transcript ( Summers v. Superior

Court {1959%°53 Cal.2d 295, 296: 297 [ 1 Cal.Rptr:
324, 347 P.2d 668]). All thess “postjudgment” orders
lacked finality in that they were also preparatory to
later proceedings. To hold these orders *nonappeal-
able” merely postponed their appeal until the conclu-
sion of later proceedings; it did not deny it altogether.

For some time, courts-inciuding this one-have used
the “neither adds nor subtracts” standard here em-

. . ployed by the Court of Appeal as a vardstick. to.

measure whether a postjudgment order affects the
preceding judgment or relates to its enforcement.
(3ee; e.g., Late v. Harris, yupry, 155 Cal. .at p. §89.)
This standard, however, has never been an exclusive
statement of the necessary relationship between a
judgment and an appealable postjudgment order. Al-
though the standard can be useful in some circum-,
stances, the effect on, or relationship to, thejudgment
. required to make a postjudgment order appealable is
not limited to a simple mathematical calculation, To
conclude otherwise would mean that a postjudgment
order awarding attorney fees-thereby adding to the
- judgment-was appealable, while a postjudgment or-
der denying atorney fees-neither adding to nor sub-
tractm}g from the judgment-was not. This is not the
law.

N4 Aﬁpéalable postjudgment orders in-
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clude both those granting affirmative relief
and those denying it. (See Gilman v. Contrg
Costg County (1857} B Cal. 52, 57.) Itis true
that on occasion an order granting a parlicu-
lar motion may be appealable while an order
denying the same. motion may-not be, or
vice versa. For example, this court noted in
Wood v. Peterson Farms Co. (1931) 214
Cal. 94, 98 [ 3 P.2d 922], that although an
order denyving relief from defauit in the
preparation of a reporter's ranseript was ap-
pealable because it had “the effect of pre-
chiding an appellant from presentig his
case on appeal,” an order gramting relief
from_ default would nat be appealable pre-

_ sumab]y because it was nof & final determi-
nnflnr\ r\F H'm Hrrlwfr' QF F1U‘ H'"'"[es and wou]d
be appea]able as part of the later appeliate

' proceedmgs There is, however, no paralle]
dlstmctlon to be made between an order
granting attorney fees and an order denying
them. In either case the resuiting determina-
tion is final; in neither case would the ruling
become appealable as pm't of later proceed-
ings.

. Further, we have held appealable postjudgment or-

ders makmg a final determination of rights or obliga-
tions of parties even though they did not necessarily
add to or subtract from the Judgment An order ter-
minating proceedings for'a record on appeal was ap-
pealable because it was “necessarily a final determi-
nation of the matter,” eliminating the_possibility of
appeal. ( Wood v. Petersoh Farms Co., supra, 214
Cal.- 94, 98.) An order-*654 authorizing a receiver to
make payments in his discrétion was appeglable,
whether viéwed as consistent er inconsistént with the
plecadmg judgment. ( Raff v. Raff. supra, 61 Cal.2d

t pp. 517-518.) An order fixing attorney fees and
requmng them to be paid was appealable. (/d at p.
519.)An order denying a motion for judgment on' an
appeal bond was appealable because it “relates di-
rectly to the enforcement of & judgment.” ( Merritt v,
J_A. Stafford Co. (1968) 68 Cal.2d 619, 672 [ 68
Cal.Rptr. 447, 440°P.2d 9271.) ™

FN5 We note in addition that in Fulton v.
Filton (19343 220 Cal, 726, 729 [ 32 B.2d
634], this court described-although without
analysis, and with no refefence to any effect
on, or relationship to, the judgment-a post-
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judgment order denying attorney fees and
costs on appeal as an appealable order not
subject to review on appeal from the judg-
ment. '

Thus, postjudgment orders that neither literally add to
nor subtract from the judgment can nevertheless be
appealable, as long as they affect the judgment or
relate fo its enforcement. To say that a nonappealable
postjudgment order neither adds to nor subtracts from
the judgment is but one way of describing its lacic of
relationship to the judgment. Alternative formula-
tions of that description include saying, for example,
that a nonappealable posijudgment order * 'in no
manner affected the judgment, or bore any relation to
it, either by way of enforcing it or staying its opera-

any matter affecting the appellant in the proceeding
before the court in which it was made.” { Kaltschmidt
v. Weber. supra, 136 Cal, 675. 676.) Similarly, non-
appealable postjudgment orders “neither added to nor
subtracted from the relief granted in the judgment,
nor did they adjudicate any rights or establish any
liabilities.” ( Hatson v._Pryor (1920) 49 Cal.App.
554, 558 [ 153 P. 7971)

Unlike orders we have previously held nonappeal-
able, the present order denying attorney fees is not
preliminary to future proceedings and will not be-
come subject to appeal after a fiture judgment.
Rather, it resembles the orders we have held appzal-
abie. It affects the judgment or relates to its enforce-
ment -in that it finally determines the rights of the
parties arising from the judgment. Moreover, it is
plainly’ appealable under Kaltschimidi v. Weber,
supra, 136 Cal. at page 676, as a final determination
of a matter affecting plaintiff in the original proceed-
ing, and under Waison v. Pryar, supra, 49 Cal.App.

at page 558, as an adjudication of the right (o attorney
. fess arising from the judgment. o

In addition, numerous decisions of the Courts of Ap-
peal have expressly or impliedly held appealable
similar postjudgment orders concerning costs, inter-
est, and attorney fees. Some examples include orders
denying an award of attorney fees based on fee provi-
sions in promissory notes { Del Mar_ v, Caspe (1990)
222 Cal.App.3d 1316, 1320 [ 272 Cal.Rptr. 446]).
denying & *655 motion to tax costs { Norman . Krug
Real Estate investments, Inc. v. Praszker (1990) 220

Cal App.3d 335, 45-46 [ 269 Cal.Rptr. 228)), denying
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a motion to recover litigation expenses { San Diego
Gas & FEleciric Co._v. 3250 Corp. {1988) 205

Cal. App.3d 1075, 1087 [ 252 Cal.Rptr. §53]), deny-
ing attorney fees under Civil Code section 1717 (
Commercial & Farmers Nat. Bank v. Edwards (1979)
9] Cal App.3d 699, 702 { 154 Cal.Rptr. 345]). appor-
tioning attorney fees among attorneys { Breckler v,
Thaler {1978) 87 Cal.App.3d 189, 193, 194-197 |
151 Cal.Rptr. 507}, denying interest on a judgment {
Redevelopment _Agency v. Goodman, supra, 53
Cal.App.3d at p. 429), and denying & motion to va-
cate an order for attorney fees and costs ( Macleod v,
Tribune Publishing Co. (1958} 157 Cal. App.2d 665,
669 [ 321 P.2d 881]). Although none of these orders
either literalty added to or subtracted from the relief
accorded by the preceding judgments, each order
nevertheless had a sufficient effect on the judgment
or bore a sufficient relationship to its enforcement to
be appealable.

Defendants attempt to distinguish postjudgment or-
ders pertaining t0 attorney fees requested under Codg -
of Civil Procedure section 2033, subdivision (o),
from other postjudgment orders pertaining to attorney
fees held.to be appealable. (See, e.g., Kiejo Bancorp,
ine. v. Wood (19891217 Cal.App.3d 200, 204, 205 [
265 Cal.Rptr. 620] [order awarding atiorney fees pur-
suant to contract is appealable]; Hennebergue v. City
of Culver City (1985) 172 Cal.App.3d 837, 840, 841-
8§42 [ 218 Cal.Rptr. 704] [order awarding attorney
fees under Code of Civil Procedure section 1021.5 is
appealable]; Marini v. Municipal Court (1979)_99

.- CalApp.3d_829 834-835 [ 160_CalRptr. 465] .

[satﬁe]_.) It is true.that the substantive issues arising

- under those and other theories on which attorney fees’

can be based may differ from the- substantive issues
artsing from a request for the kind of attorney fees
here in issue. We see no reason, however, to erect
unique procedural barriers to recovery of the latter,
To do so would thwart the Legislature's intent in en-
acting the statutgry scheme that makes them available
in the first place.

Defendants also rely on Lubetzky v. Friedman (1991)
228 Cal.App.3d 35 [ 278 _Cal Rptr. 7061, which con-
sidered the appealability of an order denying sanc-
tions. That case involved a complex sequence of
events: the plaintiff filed suit, the trial court dis-
missed, the plaintiff appealed, the Court of Appeal
affirmed and awarded costs on appeal to the defen-
dants, the plaintiff moved to tax costs, the trial court
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denied that motion, the plaintiff appealed from the
denial, the Court of Appeal again affirmed and
awarded costs on appeal to the defendants, the plain-
tiff moved to tax those costs and requested sanctions,
and the trial court denied that motion. On the plain-
tiff's appeal from the last order insofar as it denjed
sanctions, the Court of Appeal had “serious doiibt
that the order is appealable” (id_at p. 44), stating
without *656 analysis that the order did not affect or
relate to the judgment of dismissal. Because of the
dissimilar procedural sténce of that case, the court's

equivocation as to the order's appealability, and the .

special appeal rules for sanction orders ($ee Code
Civ. Proc., § 904.1, subd. (k)), we find its reasoning
unpersuasive in resolving the problem at hand,

nCCDlumaly, we tivid that the order.higre in” 'ssue -

denying an award of attorney fees requcstcd pursuant
to Code of Civil Procedure section 2033, subdivision
(0), is a postjudgment order that affects the judgment
or relates to its enforcement because it determings:the’

rights and liabilities of the parties &fising from the -

judgment, is.not preliminary to latef proceedings, and
will not become subject to appeal after some future
judgment, Therefore, it is appealable: ™ On remand
the Court of Appeal should address the merits of
plaintiff's appeal from the portion of the order that
denied attorney fees.

FN6 Given our holding that the order is ap-
pealable as an order made after a judgment,
we need not consider the altemate ground

_.suggested by the plaintiff: that the order-is -
appealable as “an order w}nch determines a
‘matter collateral to the main action .. [a8 "

well as] scverable from the general objective
of the litigation and ... a décision thereon de-
termines finally the rights of theé parties in
relation to the collatera) matfer, leaving no
further judicial action to be taken .in. regard

' o that matter.” ( Henneberque v. City of
Culver City, supra, 172 Cal.App.3d 837,
841)

{I1. Prejudgment Interest

(3) Plaintiff next contends the Court of Appeal incor-
rectly affirmed the denial of her motion for prejudg-
ment interest. She so moved pursuant to Civil Code
section 3291 (hereafter section 3291), which provides
in relevant part: “In any action brought to recover

" @ 72009 Thomson Reuters/West.
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damages for personal injury ... it is lawful for the
plaintiff in the .complaint to claim interest on the -
damages alleged as provided in this section. [9] If the
plaintiff makes an offer pursvant to Section 998 of
the Code of Civil Procedure N7 which the defendant
does not accept prior to trial or within 30 days,
whichever occurs first, and the plaintiff obtains a
more favorable judgment, the judgment shall bear
interest at the iegal rate of 10 percent.per annum cal-
culated from the date of the plaintiff's first offer pur-
suant to Section 998 of the Code of Civil Procedure
which is exceeded by the judgment, and interest shall
accrue until the satisfaction of judgment.”

FN7 Code of Civil Procedure section 998,

" subdivision (b), provides in relevant part:

"ot less than 10 days pricr fo commence-
ment of trial, any party may serve an offer in
writing upon any other party to the action to
allow judgment to be taken in- accordance
with the terms and CDUdlth‘ﬂS stated at that
time."”

Plaintiff alleged causes of action soundmg in negli-
gence and intentional infliction of emotional distress.

The threshold question is whether her action falls
withifi the ambit of section 3291, (See *637Cowrley
v. State Farm Mut. Auto. Ins. Co. (1991} 53 Cal.3d,
121, 126-127 [ 3 CalRptr2d 666, 822 P.2d 374]
[hereafter Gourley].) We are satisfied that it does. In
Gourley we held that section 3291 interest was not
available in insurance bad faith actions because such

. actions seek damages for interference with a property. ..

right, not for personal injury. (/d at pp. 127-
130.)“The substance of a bad faith action ... is the:
inguret's urireasonable refusal to pay benefits under
the policy” (id at p. 127), and in such an action
“damages for emotional distress are compensable as
incidental damages flowing from the initial breach,
not as a separate cause of action” (id. at p. 128, italics
in original).

Here, by contrast, plaintiff's claims of emotional dis-
tress were not incidental to * 'a substantial invasion of
property interests' ™ { Gourley, supra, 53 Cal.3d atE
128): rather, they were at the heéart of her case.

She presented evidence of emotional distress under
both her theories: in the negligence cause of action,
her emotional distress resulted from the accident it-
self, while in the éause of action for intentional inflic- -
tion of emotional distress her emotional distress re-
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sulted from her dealings with defendants subsequent
to the accident. Although the events that formed the
basis for her lawsuit did cause some property dam-
age, that fact alone does not defeat her claim for
damages under a personal injury theory. Therefore,

section 3291 prejudgment interest is available be-

cause this suit is an “‘action brought to recover dam-
ages for personal injury” within the meaning of the
section. (See also Bilun v, ATET Information Sys-
tems_dic. {1993) 13 Cal.App.dth 976. 1003 [ 16
Cal.Rptr.2d 787] [action for sexual harassment in the
workplace under the Fair Employnient and Housing
Act is an action for personal injury within the mean-

ing of § 3291].)

FN8 Defendants do not dispute that emo-

tional distress is personal injury for the pur-— -~ -~ -

poses of section_ 33791, (See Prosser &
Keeton, Torts (5th ed. 1984) ch. 2, § 12, p
56; 2 Harper et al., The Law of Torts (2d ed.
(1986) § 9.1, p. 604; Morin v. ABA Recovery
Service,_Jpe. (1987 195 Cal.App.3d 200,
208 [ 240 _Cal.Rptr. 5091 [assuming emo-
_tional distress is personal injury for purposes

of § 3291).) .

A. Burden of Proof

(4a) We next determine where the burden of proof
lies on.the issue of entitlement to prejudgment inter-
est under section 3291, Plaintiff made a statutory
pretrial offer to defendant trucking company to com-
promise for $89,000; the company did not accept her

offer. At trial she presented evidence of her emo-

tional distress and of damage to her car. After trial

she’ claimed prejudgment interest on the entire =~

$100,000 award against the company, which was
comprised of punitive damages of $80,000 against it
*(58 and compensatory damages of $20,000 jointly
and severally against both it and the truck driver. ¥

FN® We perceive no significance in the fact
that the compensatory damages claimed.

against defendant trucking company in-
cluded damages for the conduct of defendant
truck driver. 1f plaintiff had made an undif-
ferentiated settlement offer io both defen-
dants and then had obtained a judgment for

which defendants were not jointly liable, an .

issue of apportionment might arise. (See,
e.g., Zaing v. Johnson Scaffolding Co.
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{1992) 9 Cal.App.4th 579 [ 11 Cal.Rptr.2d
820].) The present situation, however, dif-
fers in two respects: plaintiff made her offer
to only one defendant, and that defendant
was either solely liable or jointly and sever-
ally liable for the entire judgment. (See
Bihun v. AT&T Information Systems, Inc.,
supra, 13 Cal. App.4th at pp. 1600-1001.)

The court denied plaintiff's motion for prejudgment
interest on procedural grounds, not reaching its mer-
its. On appeal, the Court of Appeal held there was no
procedural barrier to an award of prejudgment inter-
est but pevertheless denied. relief, -apparently on the
ground that the award was not “damages for personal
injury” within the meaning of the statute.
‘Morin . ABA Recovery Service, lne., supra, 195
Cal.App.3d at pape 208 (hereafter Morin), read
section 3291 as authorizing prejudgment interest only

~on_damages attributable to personal injury. The

Morin court reasoned from cases mvolvmg motions
for attorney fees. For example, in McKenzie v.
Koiser-detna (1976) 55 Cal.Apn3d 84 [ 127
Cal Rptr. 2751 (hereafter McKenzie), three legal theo-
ries-only one of which.was contractual in nature-were
argued to the jury, After a general verdict, the court
denied attorney fees available in contract actions un-
der Civil Code section 1717 because it could not de-
termine what part of the award related to the contrac-
tual theory, and “[ajttorney fees are not allowed
where it is impossible to determine what part of the
jury award- relates to contract.” { Morin, supra, 1935

Cal.App3d at p. 209, citing McKenzie, supra. SS

Cal.App.3d- at pp, 88-89.) The Morin court reasoned
that section 3291 simiilarly’ “aithorizes © ‘prejudgment

‘ mtere_st only for the personal injury partion of a mare

general  total recovery.” (Morin, supra,_ 195
Cal App.3d atp. 208.)

(_) We agree W]th thls cenc]usnon although we do
not adopt the reasoning. The statute in issue is not a
mode] of clarity. Its second paragraph provides that if
the plaintiff makes a pretrial offer to compromise that
is not accepted and then “obiains a more favorable
judgment, the judgment shall bear interest ..” (§
3291, italics added). Teken literally, this language
requires a court to assess prejudgment interest on an
entire judgiment regardless of how much or how little
of the award consisted of personal injury damages.
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Our inquiry, however, does not end here. We are not
prohibited “from determining whether the literal
meaning of a statute comports with its *659 purpose
or whether such a construction of one provision is
consistent with other provisions of the statute. The

meaning of & statute may not be determined from a -

single word or sentence; the words must be construed
in context, and provisions relating to the same subject
matter must be harmonized to the extent possible.
[Citation.] Literal construction should not prevail if it
is contrary to the legislative intent apparent in the
[Citations.] An interpretation that renders related
provisions nugatory must be avoided [citaticn]; each
sentence must be read not in isolation but in the light
of the statutory scheme [citation] ....” ( Lungren v.
Deukmejign (1988Y 45 Call3d 727, 735 [ 248

- . Cal.Rptr. 115, 755 P.2d 2001}

The first paragraph of section 3291 permits the plain-
tiff in “any action brought to recover damages for
personal injury ... to claim interest on the damages

- - alleged” (italics added). We understand the Legista=" "~

ture to have intended this narrower language, which
confines the availability of prejudgment interest to
“damages for personal injury,” to limit the broader
fanguage of the second paragraph. To adopt the
broader reading of the second paragraph would ren-
der the narrower language of the first paragraph nu-
patory.

By authorizing prejudgment interest only on personal
injury damages, the narrower language also serves an
important purpose of section 3291, i. e., “to provide a
statutory incentive to settle personal injury litigation
where plaintiff has been physically as well &5 eco-
nomically impmired......” ( Gouriey, supra, 53 Calid
al p. 126.) The broader reading gives a windfall t&
plaintiffs who happen to attach claims for personal
injury damages to claims for other kinds of damages.
We conclude that. section 3291 authorizes courts to
award prejudgment interest only on damages attribut-
able to personal injury. : '

(4b) We next consider how a court is to determine the
nature of damages for purposes of section 3291. In

Morin, supra,_195 Cal.App.3d 200, the first case to -

address this issue, the plaintiffs moved for section
3291 prejudgment interést on damages awarded in a
general verdict under both personal injury and prop-
erty damage theories. The Court of Appeal reversed
the trial court's denial of the motion and remanded for
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further proceedings 10 establish what portion of the
award was attributable to personal injury.

In the present case the Court of Appeal relied on
Morin._supra, 195 Cal.App.3d 200, for the proposi-
tion that plaintiff has the burden of “establishing the
threshold proposition that a certain award is in fact
for personal injury ..." (/4 at p. 20B.)According to
the special verdict, the compensatory damages in-
cluded $5,000 as a result of the collision and $15,000
as a result of the false identification and insurance
information furnished by *660 defendant truck
driver. ™'® Assuming that the compensatory damages
of $5,000 as a result of the collision were attributable
to property damage to plaintiffs car, ™' the Court of
Appeal concluded that by réquesting prejudgment

. interest on the eniire award piaintiff faiied o estab-

lish tliat the award was for personal injury,

FN1I0 The special verdict declared in rele-
vant-part 1, Did defondant Gary Prince
negligently operate a vehicle in such a man-
ner as to damage plaintif's [sic] vehicle?”
Answer: “Yes." "2, Was such negligence a
legal cause of damage to the plaintiff?” An-
swer: “Yes.” “3, What is the total amount of
damages suffered by the plaintiff as a legal
result of the collision?  Answer:
“$5000.00.” 4. Did defendant Gary' Prince
intentionally give plaintiff false information
regarding his identity and insurance? An-
swer: “Yes.” “S. What is the total amount of

damages suffered by the plaintiff as a legal - -

result of the failure of defendant Gary Prince
to inform plaintiff of his true identity and
accurate  insurance ~ data?”  Answer:
#$15,000:" “6. Do you find that there was
oppression, fraud or malice in the conduct of
defendant Gary Prince?” Answer: “Yes.” 7.
.Do.you find that there was oppression, fraud
or malice in the conduct of defendant Wat-
kins Motor Lines, Inc.?” Answer: “Yes.”

FN11 At trial plaintiff presented evidence of
$4,808.50 in automobile repair and storage
costs as a result-of the accident. -

Plaintiff concedes the initial burden of proof rested
on her, but contends (1) that she carried her threshold
burden to show that “any portion of the jury award
reflects personal injury damages” ( Morin, supra, 195
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Cal.App3d at p. 208) by establishing that the jury
awarded damages on a personal injury theory, and (2)
that the burden then shifted to defendant to claim and
prove appertionment for any fraction of the award
that might not be for personal injury.

We do not agree in full with either reading of
Morin Plaintiff's proposal to shift the burden of prov-
ing apportionment to defendant is contrary te
Evidence Code section 500, which provides: “Except
as otherwise provided by law, a party has the burden
of proof as to each fact the existence or nonexistence
of which is essentia) to the claim for relief or defense
that he is asserting.” 1t is plaintiff who is claiming
prejudgment interest; thus, under the general rule it is
plaintiff who bears the burden of proving each fact
-essential to-an-award -of- such: interest, includifig the
amount or proportion of personal injury damages in
the judgment.

1t s true that “[t]he genéral rule allocating the burden
of procfiapplies 'except as otherwise provided by
law.' The exception is included in recognition of the
fact that the burden of proof is sometimes aliocated in
a manner. that is at variance with the general rule. In
determining whether the normal allocation of the
burden of proof should be altered, the courts.consider
a number of factors: the knowledge of the parties
concerning the particular fact, the availability of the
evidence. to the parties, the most desirable result in
terms of public policy in the absence of proof of the
particular fact, and *661 the probability of the exis-
tence or nonexistence of the fact.”.{Cal. Law Revi-
snon Com. com., 298 West's Any. Evid. Code (1966
: 1§500 p.431.)

Plaintiff offers no reason why we sheuld make an
exception to the general rule for section 3291, and we
cannot conceive of one, Personal injury defendants
possess no special knowledge of the basis of a jury's
award of damages; the plaintiffs in such cases can
request special verdicts or devise other means. of
identifying damages awarded for personal injury. Nor
are we aware of any public policy that weuld justify
creating a presumption that all damages in personal
injury cases are eligible for prejudgment interest and
then requiring defendants to rebut that presumption.

We therefore hold that, consistent with the general
rule of Bvidence Code section 500, plaintiff has the
burden of proving what portion’ of her award was
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“damages for personal injury” and thus was eligible
for prejudgment interest under section 3291,

We disagree, however, with the Court of Appeal's.
conclusion that plaintiff has tried but failed to carry
that burden; in our view, she never had an opportu-
nity to carry it. The trial court ruled that plaintiff's
mation for prejudgment interest was barred on proce-
dural grounds without reaching the question of what
portion of the award represented damages for per-
sonal injury. Rather than remanding for such a de-
termination, the Court of Appeal itself denied plain-
tiff's motion because the motion claimed interest on
damages that were not for personal injury.

The Court of Appeal should instead have remanded

the matter to the trial couitto'give ‘plaintiff an-oppor= 7

tunity-in éffect, her first-to prove which damages
were assessed for personal injury. As a general rule,

- this kind of factual determination lies in the province

of the trial court. (See Sigliman v. Bell (1991) 235 = . .. ...

Cal.App.3d 740, 751 [ 286 Cal Rptr. 755] {remanding
“for the trial court to determine the amount of pre-
judgment interest due appeliants”; Morin, supra, 195
Cal. App.3d at p. 212 [remandmg' ‘to determine the
pomon if any, of the verdict attributable to personal
injury claims and [to] award prejudgment interest
accordingly”].) Such a determination requires an in-
quiry that the trial court, already familiar with the
facts and issues of the case, is ordinarily better able o
make.’

This is especially true when, as here, the special ver-
dict does not explicitly identify which damages are

for personal injury. Although we encourage the use

of special verdicts or jury findings as “the most direct
and effective means of establishing the fact and
amount of personal injury recovery” (Morin. sunre,
195 Cal.App.3d at p. 211), special findings “are not
necessarily the sole means to determine whether the
jury awarded ... damages *662 for personai injuries

and, if such damapes were awarded, theii amount.

Facts and circumstances peculiar to [the] case, possi-
bly including such considerations as the parties' theo-
ries of the case, uncontroverted evidence or jury in-
structions, may permit determination of the fact and
amount of personal injury recovery.” (Jbid) In such a
case, the trial court is usually better equipped than an
appellate court to determinie from the relevant facts
and circumstances which portion of the judgment is

- eligible for prejudgment interest.
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Here, the special verdict attributed $3,000 in com-
pensatory damages to the collision, $15,000 in com-
pensatory damages to the truck driver's failure to

- provide plaintiff with his frue identity and accurate
insurdnce information, and $80,000 to punitive dam-
ages. As will appear, section 3201 interest is avail-
able on compensatory, but not punitive, damages, On
remand, plaintiff will be entitled to interest on the
portion nf the $20,000 in compensato?/ damages that
she proves was for personal injury,

FN12 We note that defendant mistakenty
characterizes as “dictum” the Cowrt of Ap-
_peal's holding that a prayer for prejudgment
interest in the complaint is not a prerequisite
‘to recovery of such interest under section
3291. The Court of Appeal necessarily de-

cided this issue before reaching the issue of

the nature of the award.
B. Punifive Damages

{6a) Defendant contends for the first time that plain-
tiff should not receive prejudgment interest on the
580, 000 in pumtwe damages awarded to her under
Civil Code section 3294. Although no party raised
this question at any previcus stage of the proceed-
ings, we deem its resolution appropriate because it is
integrally related to the principal issues on review
and will provide guidance on remand. (See Code Civ.

Proc,, § 906.)

(7) (See fn. 13.) We expressly reserved this question

in Gaurlss, supra. 53 Cal3d at page 126, footnote 3.

We now hold that section 3291 does not authorize the -

award of prejudgment interest on pumitive damages in
personal injury cases.

FN13 Defendant further argues that when
the $80,000 in punitive damages is sub-
tracted from the total award of $100,000,
plaintiff's personal injury award totals'at
most $20,000; that this was well below her
offer to compromise for $89,000 and so did

_ not constitute a “more favorable judgment”
in the meaning of section 3291; and, there-
fore, that she cannot receive prejudgment in-
terest even on the damages she proves are
for personal injury:

_ “[t]here is only one judgment[,] ..
“and pumtwe damages ale encompassed theréin ...
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We disagree. Section 3291 pravides for pre-
judgment interest when a persenal injury
plaintiff obtains a “more favorable judg-
ment” than the plantiffs offer to compro-
. mise under Code of Civil Procedure section
998. Although the word “judgment” used
later in gection 3291 must bear a narrower
meaning to avoid conflict with legislative in-
tent and the meaning of the statute as a
whole (see ante. pp. 658-659), here there is
no such conflict. The plain language of
section 3281 provides for 2 simple compari-
son in personal injury cases between the
Jjudgment and thé offer to comproriise; if the
judgmem is “more favorable,” the plaintiff
is eligible for prejudgment interest oil tha
damnges attritnitable to personal injury. We
see no sign the Legislature intended the
Jjudgment and the offer to compr cmise to be
apportlonecl between personal injury dam-
ages and other kinds of damages.

(6b) In arguing to the contrary, plaintff cites
Greenfizld v. Spectrum investment Corp. (1985) 174
CalApp.ad 111, 124-125 [ 219 Cal.Rptr. BO5]*663
(bereaftér Greemfield), and cases following it (e.p.,
Morin, supra, 195 Cal.App.Jdd at p. 207; Bikun v
AT&T  Information _Svstems, Ing., supra, 13
Cal.App.4thi at p. 1005). The reasoning of Greenfleld
rests on the language of the second paragraph of
section 3291 providing that “the judgment shall bear
interest” (italics added), and concludes that because
. both Compensatory _

however lhls ]anguagc is not dispositive. The opera—
tive language of the first paragraph of section 3291
restricts the availability of prejudgment interest to
“damages for personal injury.”

" The question then becomes whether punitive dam-

ages are “damages for personal injury.” (§ 3291.)The
statute itself is silent on this point. During the enact-
ment process, “the Legislature rejected several pro-
posed amendments expressly providing that pre-
judgment interest would not accrue to that portion of
the judgment representing punitive damages. [Cita-
tion.)” ( Gourley, supra, 53 Cal.3d at p. 126.) The
Leg1slatures rejection of the proposed amendments,
however is not conclusive of legislative intent re-
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garding the availability of prejudgment interest on
punitive damages. (See id., fn. 3.)

We turn to the legislative intent of section 3291 as a

“whole. As noted above, section 329] was intended to
gncourage settlements in personal injury cases. (
Gourfey, suprg, 53 Cal.3d at p. 126.) Any connection
there might be between the availability of prejudg-
ment interest on punitive damages and the stafutory
purpose of providing an incentive to settle is too at-
ienuated and speculative to be dispositive.

Prejudgment interest lias an additional purpose, how-
ever. The basic provision governing prejudgment
interest is Civil Code section 3287, subdivision (&) of
which provides: “Every person who is entitled to

recover damages certain, or capable -of beilig made-- - - .-

certain by calculation, and the right o recover which
is vested in him upon a particular day, is entitled also
to recover interest thereon from that day ...." For
more than a century it has been settled that one pur-
pose of section 3287, and of prqudgmcnt interest in
general, is to provide just compensation to the injured
party for less of use of the award during the pre-
judgment period-in other words, to make the plaintiff
whole as of the date of the injury. (See, e.p., Cox v
MelLaughlin (1888) 76 Cal. 60, 68-69 [ 18 P. 100);
Gourley, supra, 53 Cal.3d at p. 132%664 (dis. opn. of
Broussard, I.).) in enacting section 3291, the Legisla-
ture provided a means of compensating personal in-
jury plaintiffs for loss of use of money during the
prejudgment period. ™'

FNI14 Other states that award prejudgment
interest recognize its compensatory purpose.
(See, e.p., City and Borough of Juneau v.
Comm'l U, Ins. Co. (Alaska 1979) 598 P.2d
957. 959 [*The purpose of prejudgment in-
terest is to place an injured plaintiff in the

same position as if he had been compensated .

immediately for his loss.”]; Heid v. Desie-
fano {1978) 41 Colo.App. 436 [586 P.2d
246, 247] [the purpose of prejudgment inter-
est is “to compensate a successful. plaintiff
for the loss of the Use of the money to which
he has been entitled™); O/d Orchard by the
Bay v. Hamifton Muwt. (1990} 434 Mich. 244
[454 N.W.2d 73, 76} fthe purpose of pre-
judgment interest is to compensate “the pre-
vailing party for loss of the use of the funds
awarded,” as well as to offset any “casts of
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bringing a court action” and “to provide an
incentive for  prompt settlement”];
Buckhamnon-Upshur Cty. Airport v. R&R
Conl (1991} 186 W.Va. 583 J413 S.E.2d
404, 408 [prejudgment interest is “intended
to make an injured plaintiff whole as far as
loss of use of funds is concerned™].)

This end would not be served by awarding prejudg-
ment interest on punitive damages. Punitive damages
are awarded “for the sake of example and by way of
punishing the defendant.” {Cjv, Code, & 32084, subd,
{a)) By definition they are not intended to make the
plaintiff whole by compensating for a loss suffered.
(See Dyvna-Med, Inc. v. Fair Emplovment & Housing
Com. (1987) 43 Cal.3d 1379, 1387 [ 241_Cal.Rptr,
67. 743 P.2d 1323).) To award prejudgment interest.
on punitive damages arising from personal injury
actions would therefore give a windfall to the plain-
tiffs in those actions.

We are not ije{*sbaded that the Legislature intended
such a result. Had the Legislature meant section 3291
to authorize prejudgment interest on punitive dam-
ages, it could easily have used explicit language to
that effect. Instead, it limited prejudgment interest to
“damages for personal injury.” (Jbid) Punitive dam-
ages are not damages “for” personal injury in the
sense of compensating plaintiffs for their injuries,
even though they may arise from a personal injury
cause of action,

We . therefore conclude that section-3291 does not
authorize the award of prejudgment interest on puni-
tive damages We dlsapprove the contrary holding in
Gregnfisld v Spectriiin fnvestment Corp., supra, 174
Cal.App.3d at pages 124-125, as well as in Bihun v

AT&T  Information  Svstems,  Ine.,  supra, 13
Cal.App.4th at papces [1005-1006, and in Morin,

supra. 195 Cal.App.3d at page 207, to the extent they
conclude that prejudgment interest may be calculated
on an award of punitive damages. Here, plaintiff inay
not recover prejudgment interest on her $80,000 pu-
nitive damages award.

Disposition

For the reasons siated the judgment of the Court of
Appeal is reversed with directions to address the mer-
its of the attorney fees issue and thereafter *665 to
reverse for further proceedings the order of the trial
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court on the prejudgment interest issue.

Lucas, C. L; Panelli, J., Kennard, J., Arabian, I, Bax-
ter, 1., and George, 1., concurred. *666

Cal. 1993,
Lakin v. Watkins Associated Industries
6 Cal.4th 644, 863 P.2d 179, 25 Cal.Rptr.2d 109
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© 2009 Thomson Reuters/West. Eéé‘\aim to Orig. US Gov. Works.




Westlaw,

89 Cal.App.3d 781
89 Cal.App.3d 781, 152 Cal.Rptr. 846
(Cite as: 89 Cal.App.3d 781)

CFRANK VALLEIJOS, Plaintiff and Appellant,
v. .
CALIFORNIA HIGHWAY PATROL, Defendant
and Respondent.
ROBERT E, FIELD, Plaintiff and Appellant,
v.
THE STATE OF CALIFORNIA, Defendant and Re-
spondent.
JEFFREY ADRIAN VILLAGRAN, Plaintiff and
Appellant,
v,
THE STATE OF CALIFORNIA, Defendant and Re-
spondent.

. Civ, No.-53205-Giv--No.:53243., Civ. No. 53265.

Court of Appeal, Second District, Division 3, Cali-
fornia.
e .. .. .Feb.26,1979. .

SUMMARY

In actions seeking reimbursement from the State of
California and the California Highway Patrol for al-
legedly illegal charges made for copies of traffic ac-
cident reports and an injunction against such practice,
the trial court sustained defendants' demurrers with-
out leave to amend on the ground that the accident
reports were not public records within the meaning of
Gov. Code, § 6257, which limits the amount that may

. be charged for copies of such records. Na request for
leave to amend was made by any of the parties and
the actions were forthwith.ordered dismissed. (Supa-
rior Court of Los Angeles County, Nos, CA 000399,
CA 000415, C 189860, George M. Dell, judge.)

~ The Court of Appeal reversed the orders of dismissal
and remanded the causes with instructions for the
trial court to sustain the demurrers with leave to
amend. The court held that the accident reports were
public records, but it further held that the complaints
failed to state causes of action in that plaintiffs had
failed to allege their status, under Gov. Code, & 6234,
subd. (f), and Veh. Code, § 20012, as persons entitled

to copies of such otherwise confidential records.
(Opinion by Allport, J., with Potter, Acting P J., and
Cabey, I, concurring.)
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HEADNOTES
Classified to California Digest of Official Reports

(1) Records and Recording Laws § 12--Inspection of
Public Records-- Confidential Records--Copies--
Charges.

In actions seeking reimbursement from the State of
California and the California Highway Patrol for ai-
legedly illegal charges made for copies of traffic ac-
cident reports and an injunction against such practice,
the trial court properly sustained defendants' demur-

_rers, where, though the reports were public records

within the meaning of GBV."Code, § 6252, subd. (d),
and thus subject to the limitation of Gov, Code, §
6257, as to charges for copies, the complaints failed
to allege that plaintiffs were persons entitled, under
Gov. Code, & 62534, subd. (f), and Veh. Code. §
20012, to such otherwise confidential information.
However, the court should have granted plaintiffs
leave to amend to allege such entitlement if the facts
permitted.

[See Cal.Jur.3d. Records and Recording Laws, § §;

Am.Jur.2d, Records and Recording Laws, § 12 et
seq.]

COUNSEL

Laufer & Roberts, Kenneth P. Roberts, Merritt L.
Weisinger and Weisinger & Frederick for Plaintiffs
and Appellants, o
Evelle J. Younger, Attorney General, L. Stephen Por--
ter, Assistant Attorney.-General, and Henry G.
Ullerich, Deputy Attorney General, for Defendants
and Respondenis.

ALLPORT, J. _

Frank Vallgjos, Jeffrey Adrian Villagran and Robert
E. Field appeal from orders of dismissal of their ac-
tions for restitution, accounting and injunctive relief
following sustaining of general demurrers. At the
request of defendants the three matters were consoli-
dated for briefing, oral argument and decision by this
court. The gravamen of the actions is that, during the
year 1976, defendants made illegal charges for copies
of traffic accident reports in violation of
*783Government Code section 6257, ™' for which
reimbursement is sought and against which practice
an injunction is requested. The Vallejos and Field
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actions are brought as class actions.

FNI Prior to its amendment effective Janu-
ary 1, 1977, section 6257 provided: “A re-
quest for a copy of an identifiable public re-

- cord or information produced therefrom,.or
a certified copy of such recerd, shall be ac-
companied by payment of a reasonable fee
or deposit established by the state or local
agency, provided such fee shall not exceed
ten cents ($0.10) per page or the prescribed
statutory fee, where applicable.”

The reporter's transcript discloses that the three de-
murrers were heard on November 9, 1977, and each
was sustained without leave to amend on the ground
that the accident repcils were not pubiic records
within the meaning of section 6257. No request for
leave to amend was made by any of the parties and
the actions were forthwith ordered dismissed.

The 1ssue

(1)Bearing in mind that our function on appeal in
these cases is to review the validity of the ruling and
not necessarily the reason therefor Gonzales v. State
of California {1977) 68 Cal.App.3d 621, 627 [ 137
Cal.Rptr. 681]; Rupp v. Kahn (1966) 246 Cal.App.2d
188, 192, fn, 1 [ 55 Cal.Rptr. 1081). we proceed to
consideration of whether written traffic accident re-
ports prepared and retained by the California High-
way Patrol during the year 1976 were “identifiable

- public record[s]” for which rt;groduction COsts were

limited to 10 cents per page. " We deem this to be
the threshold, if not the only, issué bhefore us. It was

=30 considered by the court below and it has been so

trealed by all parties in their presentations on appeal.
For reasons to follow we conclude these reports were
“identifiable public records™ and will therefore re-
vEelse.

. FN2 Section 6257 was amended effective:

January 1, 1977, to read as follows: “A re-
quest for a copy of an identifiable public re-
cord or information produced therefrom, or
a certified copy of such record, shall be ac-
companied by payment of a fee or deposit to
the state or local agency, provided such fee
shall not exceed the actual cost of providing
the copy, or the prescribed statutory fee, if
any, whichever is lesg.”
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Discussion

In 1968 the California Public Records Act,
Government Code section 6250 et seq., section 6252
subdivision (d) defmed public records to include “any
writing containing information relating to the conduct
of the public's business prepared, owned, used, or
retained by any state or local agency regardless of
physical form or characteristics.” In Cook v._Craig
(1976) 55 Cal.App.3d 773 [ 127 Cal.Rptr. 712], citi-
zens sought copies of the *784 rules and regulations
of the department governing the investipation and
disposition of complaints of police misconduct. In
holding the material requested to be public records
this court said, at pages 781-782:

“The California Public Records Act

“The PRA begins with a broad statement of intent: 'In
enacting this chapter, the Legislature, mindful of the
right of individuals to privacy, finds and declares that
access to information concerning the conduct of the
people’'s business is a fundamental and necessary
right of every person in this state.’ (§ 6250.)

“Like the federal Freedom of Information Act,
section 552 et seq. of 5 United Siates Code, upon
which it was modeled (see Black Panther Party v.
Kehoe (1574) 42 Cal.App.3d 645, 652 [ 117 Cal.Rptr.
1060), the peneral policy of the PRA favors disclo-
sure. Support for a refusal to disclose information
'must be found, if at all, among the specific excep-
tions to the general policy. that are enumerated in the

_Act.! ( State of California ex yel. Division of Indus-

rrig! Safety v. Superior Court (1974) 43 Cal App.3d
778. 783 [ 117 Cal.Rptr. 726].) To this end, subdivi-
sion (d) of section 6252 states that ™ [plublic re-
cords® includes any writing containing information
relating to the conduct of the public's business ;pre-
pared, owned, used, or retained by any state or local
agency regardliess of physical form or characteristics.'
The word 'writing" is itself defined comprehensively
in subdivision (e) of section 6252: '(g) “Writing"
means handwriting, typewriting, printing, photostat-
ing, photographing, and every other means of re-
cording upon any form of communication or repre-
sentation, including letters, words, pictures, sounds,
or symbols, or combination thereof, and all papers,
maps, magnetic or paper tapes, photographic films
and prints, magnetic or punched cards, discs, drums,
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and other documents.'

“Defendants claim that nowhere in the PRA is the
term 'public records' defined, and that subdivision (d)
of section 6252 is merely a statement of certain inclu-
sions within the term and not its definition: Accord-
ingly defendants uige a narrow meaning to the term,
based upon cases ifiterpreting it as used in other stat-
utes, (See People v, Olson (1965) 232 Cal.App.2d
480, 486 [ 42 Cal.Rptr. 7601: Nichois v. United States
(D.Kan. 1971} 325 F.Supp. 130.affd. on other
grounds (10th Cir) 460 F.2d 671.cert. den. {1972)
409 U.S. 966 [34 L.Ed.2d.232, 93 §.Ct. 268].) With-
out quibbling over whether or not subdivision (d) of
section 6252 is a 'definition’ of the term 'public re-
cords,’ the expression 'any writing *783 containing
information relating fo the conduct of.the. public's

business prepared, owned, used, or retained by any -

state or Jocal agency regardless of physical form or
characteristics' is sufficiently broad to include-the

materlal sought by the plaintiffs. The breadth of the,

terin 'public records' is further shown by certain ex-
ceptions in section 6254, such as subdivisions (a)
exempting '[pjreliminary drafts ... which are ‘not re-
tained by the public agency in the ordinary course of
business, . provided that the public interest in with-
holdmg such recerds clearly. outweighs the public
interest in dlsclosure, ...' () exempting test questions
for-examination, and (j) exempting '[I]ibrary and mu-
seum materials made or acquired and presented
solely for reference or exhibition purposes.'

“We therefore conciude that the scope of the term
'public records' as used in subdivision (d) of section
6252 does not depend upon the scope of the term as
used ‘elsewhere; defendants cases interpreting it are
thus inapplicable.” (Fn. omitted.)

Relying upon the rationale of Cook we are persnaded
to-hold that the traffic accident reports sought in the
instant case are likewise public records within the
meaning of the act. The language of section 6252
subdivision (d) is “sufficiently broad” to include
these reports within its definition as “containing in-
formation relating to the conduct of the public's busi-
ness prepared ... by a state agency.” “The filing of a
document imports that it is thereby placed in the cus-
tody of a public official to be preserved by him for
public use, Because for a season its value is best con-
served by maintaining its confidential character by
excluding public gaze, it becomes no less a public
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record. ( People v. Tomalty, 14 Cal.App. 224 232 [
111 P. 513]; Cox v. Tyrone Power Enterprises, Inc.,
49 Cal.App.2d 383, 395 [ 121 P.2d 829).) ( People v.
Pearson_(1952) 111 CalApp.2d.9. 30 | 244 P.2d

The state does not seriously contend to the contrary,
arguing strenuously however that the reports are ex-
empt from disclosure under section 6254 subdivi-
sions (f) and (k) as being investigatory records com-
piled by a state agency. In Cogk v. Crafg, supra., 55
Cal.App.3d 773, at pages 782-783, this court sug-
gested such approach, saying: “Defendants' justifica-
tion for refusing to disclose that which was sought
herein must be found, if at all, in the exgmptions for
particular records set out in section 6254, the 'islands

sure.' ( Black Panther Party v. Kehoe, supra.. 42
Cal.App.3d_ [645] at p. 653 [ 117 Cal.Rptr.
1061)*786 :

“Section 6254 provides in pén: 'Except as provided
in Section 6254.7, nothing in this chapter shall be
construed te require disclosure of records that are:

(11

...........

to)

(f) Records of complaints to or investigations con-
ducted by, or records of intelligence information or

_security procedures of, the office of the Attorney

General and the Departmient of Justice, and any siate
or local police agency, or any such investigatory or
security files compiled by any othier state or lacal
agency for correctional, law enforcement or licensing
purposes;

1

(k) Records the disclosure of which is exempted or
prohibited pursuant to provisions of federal or state
law, including, but not limited to, provisions of the
Evidence Code relating to privilege.' (Italics added.)”
(Fn. omitted.) ™ While it is true these reports are
deemed confidential by Vehicle Code section 20012
and perhaps privileged under Evidence Code sectign

1049, for reasons to follow they may not be exempt-
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from disclosure in these cases. While the general

public is denied access to this information such is not-
true with respect to parties involved in the incident or.

others who have a proper interest in the subject mat-
ter. For example, subdivision -(f) of Government
Code section 6254 provides in part that: “except that
local police agencies shall disclose the namés and

addresses of persons involved in, or witnesses other

than confidential informants to, the incident, the de-
scription of any property invalved, the date, time, and
location of the incident, all diagrams, statements of
the parties involved in the incident, the statements of
all witnesses, other than confidential informants, to
the persons involved in an incident, or an authorized
representative thereof, an insurance carrier against
which a claim has been or might be made, ..." *787

" FN3 Subsection (2) of subdivision (b) of
section 1040 of the Evidence Code provides:
“(b) A public entity has a privilege to refuse
to disclose official information, and to pre-
vent another from disclosing such informa-
tion, if the privilege is claimed by a person
authorized by the public entity to do so and:
elip; []] (2) Disclosure of the information is
against the public interest because there is a
necessity for preserving the confidentiality
of the information that outweighs the neces-
sity for disclosure in the intevest of justice;
but no privilege may be claimed under this
paragraph if any person authorized to do so
has consented that the information be dis-
closed in the proceeding. In determining

whether disclosure of the information is

against the public interest, the interest of the

public entity as a party in the outcome of the . )

proceeding may not be considered,”

Vehicle Code section 20012 renders the reports con-
fidential, “except that the Department of the Califor-
‘nia Highway Patrol or the law enforcement agency to
whom the accident was reported shall disclose the
entire contents of the reports, including, but not lim-
ited to, the names and addresses of persons involved
in, or witnesses to, an actident, the registration num-
bers and descriptions of vehicles involved, the date,
time and location of an accident, all diagrams, state-
ments of the drivers involved in the accident and the
statements of all witnesses, to any person who may
have a proper interest therein, including, but not fim-
ited to, the driver or drivers involved, or the legal
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guardian thereof, the parent of a minor driver, the
authorized representative of a driver, or to.any person
injured therein, the owners of vehicles or property
damaged thereby, persons who may incur civil liabil-
ity, inclucling liability based upon a breach of war-
ranty arising out of the accident, and any attorney
who declares under penalty of perjury that he repre-
sents any of the above persons.” Thus there exists an
obvious . exception to the exemption pranted by
section 6234,

Furthermore, the burden of establishing an exemption
is upon the-public agency. (§ 6255.) If for some rea-
son not apparent to us, the départment did in fact
consider the instant reports to be exempt under the
act, or otherwise not to be made public, the burden
was upon it-to so demonstrate hafore nrepering and
delwermg copies. If no.claim of confdentiahty or -
exemption from disclosure was then and there as-
serted it is deemed waived. {Cf. Black Panther Party
v. Kehoe (1974) 42 Cal.App3d 645, 656 [ 117
Cal.Rptr. 196].)

The question remains-are the plaintiffs in the instant

- actions “interested or proper parties” within the statu-

tory exceptions. Presumably so but the complaints
fail to allege their status in these respects and for that
reason do fail to state a cause of action. Under the
circumstances it is appropriate to give plaintiffs an
opportunity to amend their complaints in accordance
with the views expressed herein in the event the facts
50 pennit,

Assummg arguendo that the reports come w1th|n the
purview of section 6257, the state would have us sus- -
tuin the demurrers on a nurnber of-oiier grounds not -
considered below. It is argued that the demurrers
were properiy sustainable on theories of governmen-
tal immunity, lack of payment under protest, as being
improper class actions, as lacking compliance with
claim statutes and that no cause for refund of money
has been stated. It is also ‘argued that the Villagran
complaint failed to state a *788 cause of action under
Civil Code _section 3369. While it may be true that
our function on appeal is to review the validity of the

- ruling below, not the reasons therefor, we do not per-

ceive our function to include an ab initio considera-
tion of all of the grounds of the demurter not hereto-
fore considered below. It does not go so far as to ren-
der this court a law and motion department of the
superior court, In view of our determination to allow
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time to amend, the propriety of the remaining
grounds of demurrer can be considered in due course.

The order of dismissal in each case is reversed and

the causes remanded with instructions for the court

below to sustain the demurrers with leave to amend.

Potter, Acting P. 1, and Cobey, I, concurred.
Petitions for a rehearing were denied March 20,
1979, and respondents' petitions for a hearing by the
Supreme Cowrt were denied May 10, 1979. *789

Cal.App.2.Dist.
Vallejos v. California Highway Patrol
89 Cal.App.3d 78!, 152 Cal.Rptr. 846

' END OF DOCUMENT
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"HGARY WILLIAMS et al,, Plaintiffs and Appel-
lants, '
v :
GILBERT GARCETTI, as District Attomey, etc., et
al., Defendants and Respondents.
No. 5024925,

Supreme Court of California
Jult, 1993,

SUMMARY

Plaintiff taxpayers ﬁled a complamt for m_yunct:ve
and déclaratory relief agamst the counly district at-
torney and the city attorney, seeking to halt the en-
forcement of an amendment to Pen. Code § 272
(contributing to dependency or delinquency of mi-
nor), which imposes upon parents the duty to “exer-
cise reasonable’ caie, supervision, protection, and

- control ovér their tinor childrén.” Plaintiffs alleged

that enforcement would constitute a waste of public
funds Inastiiich as the aiendmént was unconstitu-
tionally vague and overbroad on its face and im-
pinged on the right to privacy. On cross-motions for
summary judgment, the trial court granted summary
judgment in favor of defendants, (Superior Courl of
Los Angeles County, No. C731376, Ronald M. So-
higian, Judge.) The Court of Appeal, Second Dist.,
Div. One; No. B056250, reversed, determining that
the amendment was unconstitutionally vague.

The Suprelﬁa Court reversed the..judgment of the,

Court of Appeal with directions to affinn the judg-
ment of the trial court. The court held that the
amendment is not unconstitutionally vague, since it
provides adequate notice to parents with repard to
potential criminal Hability for failure to supervise and
contro] their children, and provides adequate stan-
dards for its enforcement and adjudication in order to
avoid the danger of arbitrary and discriminatory en-
forcement. The court also held that the amendment is
not unconstitutionally overbroad. (Opinion by Mosk,
J., expressing the unanimous view of the court.)

HEADNOTES

Classified to California Digest of Official Réports
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(1a, 1b) Constitutional Law § 113--Due Process-—

Substantive Due Process--Statutory Vagueness. °

The constifutional interest implicated in questions of
statutory vagueness is that no person be deprived of
life, liberty, or property without due process of law,
as assured by both the federal Constitution (U.S.
Const.. 5th and 14th Amends.) and the California
Constitution (Cal. Const.. art. I. § 7). Under both
Constinitions, dué process of law in this context re-
guires two elements. A criminal statute must be defi-
nite enough to provide (1) a standard of conduct for
those whose activities are proscribed, and (2} a stan-
dard for police eriforcement and for-ascertainment of
guilt. Indeed, the requirément of guidelines for law
enforcement is the more important aspect of the
vagueness doctring, The reason for its importarnce is

. that where the Legislature fails to provide such

minimal gu:delmes a criminal statute may permit a
standardless sweep that allows police officers, prose-
cutors, and juriés to pursué their pérsonal predilec-
tions.’

[See 1 Witkin & Epstein, Cal. Criminal Law (2d ed.
1988) § 43 et §8q.]

(2) Constitutional Law §° 113--Due Process--
Substantivé Due Proctess-- Statutory Vagueness--
Standard of Review.

Cotrts evaluate the specificity of a statute according
to the following standards. Vague laws offend several
inportant values. First, because it is assinimed that a
peison is frée to stesr between lawful and unlawful
canduct, laws must give the person of ordinary intel-
ligénce a redsonable opportunity to Know: what is
prohibited, so that e or she may act accordingly.
Vague laws may trap-the innocent by not pr0v1dmg
fair warning. Secorid, if arbitrary and discriminatory
enforcement is to be prevented, laws must provide

 explicit standards for thase who apply them, A vague

law impermissibly delegates basic policy matters to
police officers, judges, and juries for resolution on an
ad hoc and subjective basis, with the attendant dari-
pers of aibitrary and discfiminatory application. The
starting point of the court's andlysis is the strong pre-
sumption that legislative enactments must be uphéld
unless their unconstitutionality clearly, positively,
and unmistakably appears. A statute should be suffi-
ciently certain so that a person may know what is
prohibited thereby and what may be done without
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violating its provisions, but it cannot be held void for
uncertainty if any reasonable and practical construc-
tion can be given to its language.

(31, 3b, 3¢, 3d, 3e, 3f, 3g) Parent and Child § 14--
Custody and Control--Criminal Liability for Failure
to Supervise and Control Minor Child--Validity of
Statute--Vagueness:Delinquent, Dependent, and Ne-
glected Children § 38--Contributing 1o Delinquency.

An amendment-to Pen. Code, § 272, which imposes
upen parents the duty to “exercise reasonable care,
supervision, protection, and control over their minor
children,” is not unconstitutionally wvague. The
amendment incorporates the definitions and limits of
parental duties that have long been a part of Califor-
nia dependency law and tort taw. The terms “supervi-

sion” and “control” suggest an aspect of the parental -

" duty ‘that focuses on the child's actions and their ef-
fect on third persons. Implicit in the statute's original
language was the duty to prevent the child from from
engaging certain delinqucnt acts. The amendment
provides more expiicitly that paveais violae § 272
when their failure to reasonably supervise and contro!
results. in the child's delinquency. Thus, the amend-
ment provides adequate notice with regard to poten-
tial criminal liability for failure-to supervise and con-
trol their children because (1) it incorporates well-
established tort law, and (2) it iimposes criminal ii-
ability only when the parent engages in conduct that
so grossly departs from the standard of care as to
amount to criminal negligence. Further, the incorpo-
ration of preexisting lort concepts and the require-
ment of a causative link between. a parent's criminal
negligence and the child's delinguency provide stan-
dards for enforcement and adjudication of .the
ampndment thereby minimizing the danger of arbi-
. trary and discriminatory enforcement.
[See Cal.Jur.3d (Rev), Criminal Law, § 967; 2 Wit-
kin & Epstein, Cal. Criminal Law (2d ed. 1988) §
836.]
- (4) Statutes -§ 13--Amendment--Purpose--Change in
law or Clarification.
Where changes have been mtroduced to a statute by
amendment, it must be assumed the changes have a
purpose. That purpose is not necessarily to change
the law, While an intention to change the law is usu-

ally inferred from a material change in the language .- -

of the statute, a consideration of the swrounding cir-
cumstances may indicate, on the other hand, that the
amendment was merely the result of a legislative
attempt to clarify the true meaning of the statute.

Page 2

(5) Statutes § 21--Construction--Legislative Intent-—
Motive of Individual Legislator.

In construing a statute, a court does not consider the
matives or understandings of an individual legislator
even if he or she authored the statute,

(6) Parent and Child § 14--Custody and Control--
Duty to Prevent Minor Child From Harming Others,
California law finds a special relationship between
parent and child, and accordingly places upon a par-
ent a duty to exercise reasonable care to control his or
her minor child so as to prevent it from intentienally
harming others or conducting itself in a way that cre-
ates an unreasonable risk of badily harm to others, if
the parent (a) knows or has reason to know that he or
she has the ability to coptroj the child, and (b) knows
or should know of the necessity and oppertunity for
exercising such control.

(7) Starutes § 45--Construction--Presumptiong--

‘Legislature's Knowledge of Existing State of Law,

When construing a statute, a couri assumes that, in
passing the statute, the Legislature acted with full
knowledge of the state of the law at the time.

(8) Constitutional Law § 113--Due Process--
Subsgtantive Due Process-- Statutory Vagueness--
Difficulty in Determining Statute's Applicability to
Marginal Offense.

Statutes are not automatically invalidated as vague
simply because difficulty is found in determining
whether. certain .marginal offenses fall within their
language.

(9) Criminal Law § 8--Mental State--Criminal Negli-
gence,

In the eriminal context, ordinary negligence sufficient
for recovery in a civil action will not suffice; to con-

- stitute a criminal act the defendant's conduct must go

beyond that required for civil liability. and must
amount to a gross or culpable departure from the re-
quired standard of care.

(10a, 10b) Constitutional Law § 113--Due Process--
Substantive Dile Process--Statutory Qwverbreadth.

A challenge that a statute is overbroad implicates the
constitutional interest in due process of law (LS.
Const., 5th and 14ih Amends.; Cal. Const., art, 1. 8§
7, subd. (a), 24.). The overbreadth doctrine provides
that a governmental purpose to control or prevent
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activities constitutionally subject to state regulation
may not be achieved by means which sweep unnec-
essarily broadly and thereby invade the area of pro-
tected freedoms, However, a facial overbreadth chal-
lenge is difficult to sustain. Application of the over-
breadth doctrine is employed sparingly and only as a
last résort. Consequently, to justify a conclusion of
facial overbreadth, the overbreadth of a statute must
not only be real, but must be substantial as well.

(11a, 11b) Parent and Child § 14--Custody and Con-
trol--Criminal Liability for Failure to Supervise and

Control Minor  Child--Validity of Stdtute-- .

Overbreadthi:Delinquent, Dependent, and Neglected
Children § 38-- Contributing to Délinquency.

An amendment to Pen. Codg, § 272 (contributing to
dependency or delinquency of minor), which imposes
upoh parents the duty to “exercise reasonable care,
supervision, protection, and control over their minor
children,” is not unconstitutionally oveérbroad on its
face. Although parties challenging the aitieridment
assertedthat it ififringed on the right of intimate fam-
ily association protected by both the federal and state
Constitutions, the assertions lacked the particularity
nccess_aﬁf to find a statute overbroad. Moreover; the
amendment is not stahdardless; it incorporates the
definition @nd limits of the parental tort duty of su-
pervision and control. That definition and those limits
guard against any excessive sweep by the criminal
prohibition. Since the challengers did not show that a
substantial number of instances exist in which the
amendment cannot be applied constitutionally, the

amendment could neot be considered substantially

overbroad, and whatever overbreadth may exist
should be cured through case-by-case analysis of the
- fact situations involved:

(12) Constitutional Law § 113--Due Process--
Substantive Due Process-—- Statutory Overbreadth--
Rights Protected.
The concept of personal liberties and fundamental
human rights entitled to protection against overbroad
intrusion or regulation by government extends to
basic Tiberties and rights not explicitly listed in the
Constitution, such as the right to marry, establish a
home and bring up children; the right to educate one's
children as one chooses; aiid the right to privacy and
1o be let atone by the government in the private realm
of family life.

COUNSEL
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Carol A. Sobel, Paul L. Hoffinan and Mark D.
Rosenbaum for Plaintiffs and Appellants.

James K. Hahn, City Attorney, Maureen Siegel, As-
sistant City Attorney, Debbie Lew and R. Bruce
Coplen, Deputy City Attorneys, Ira Reiner and Gil-
bert 1. Garcetti, District Attorneys, Thomas P. Hig-
gins, Deputy District Attorney, Chase, Rotchford,
Drulcker & Bogust, Ronald A. Dwyer, John A. Daly
and David F. Link for Defendants and Respondents.

MOSK, 1.

Penal Code section 272 (hereafler section 272) pro-
vides that every person who commits any act or omits
any duty causing, encouraging, or contributing to the
dependency or delinquency of a2 minor is guilty of a
migdemeanor., A 1988 amendment thereto (hercafter
the amendment) provides that for the purposes of this
section, parents or guardians “shall have the duty to
exercise reasonable care, supervision, protection, and
control” over their children. We granted review in
this case to determine whether on *566 its face the
amendment is so vague or overbroad as to violate
constitutional due process requirements. As will ap-
pear, we conclude that the amendment withstands
challenge on the grounds of both vagueness and
overbreadth, and we therefore reverse the judgment
of the Court of Appeal.

L. Facts and Procedural History

For decades there has been some form of statutory
prohibition against the conduct known as “contribut-

- ing to the delinquency of a minor.” ™'Section 272 is

the most recent of these provisions, although its “con-
tributing lo delinquency” title is incomplete because
it explicitly applies not only to delinquency (see
Welf. & Inst. Code, §5 601 {habitually disobedient or
truant minars), 602 [minors who commit crimes]) but
also to dependency (see /2, § 300 [Iminors within the
jurisdiction of juvenile courts by.reasen of physical,
emotional, or sexual abuse, or neglect, among other
factors]}.

FNI See, e.g., Statutes 1509, chapter 133,
section 26, page 225; Statutes 19185, chapter
631, section 21, page 1246; Statutes 1937,
chapter 369, section 702, page 1033: Stat-
utes 1961, chapter 1616, section 3, page
3503.

Between 1979 and 1988 section 272 provided, in
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relevant part: “Every person who commits any act or
omits the performance of any duty, which act or
omission causes or tends to cause or encourage any
person under the age of 18 years to come within the
provisions of Sections 300, 601, or 602 of the Wel-
fare and Institutions Code or which act.or omission
contributes thereto ... is guilty of a misdemeanor ...
In 1988 the Legislature appended a sentence to
section 272: “For purposes of this section, a parent or
legal guardian to any person under the age of 18
years shall have the duty to exercise reasonable care,
supervision, protection, and control over their minor
child.” (Stats. 1988, ch. 1256, § 2, p. 4182.) This
amendment is the object of the present lawsuit.

As part of the bill that included the amendment, the
Legislature established a parental diversion program.
{Pen. Code, § 1001.70 et seq.) Under specified cir-
cumstances the probation departinent may recom-
mend the diversion of parents or guardians (hereafter
collectively referred to as parents) charged under
seclivn 272 10 an education, treatmeni, or renabilita-
tion program prior to trial. Satisfactory completion of
the program results in dlsmlssal of the criminal
charges.

Plaintiffs, as taxpayers, filed a complaint for injunc-
tive and declaratory relief to halt the enforcement of
the amendment, claiming it would constitute a waste
of public funds. (Code Civ. Proc., § 526a)They
named 2s defendants Ira Reiner, as Los Angeles
County District Attorney, and James K. *567 Hahn,
as Los Anpeles City Attorney. (Gilbert Garcetti has
since succeeded Reiner as district attorney) The
- grounds of the complaint were that the amendment
was unconstitutionally vague, overbroad, and an im-
pingement on the right to privacy.

Both sides moved for summary judgment. The trial
court granted summary judgment for defendants,
concluding that the amendment was neither vague
nor overbroad and that plaintiffs Iacked standing to
challenge 1t in any case.

Plaintiffs appealed. Reversing the judgment, the
Court of Appeal first held that the trial court erred on
the guestion of standmg and that plaintiffs had stand-
ing as taxpayers. "20n the merits, the court struck
down the amendment as unconstitutionally vague,

expressly dechmng to reach the question of its over-.

breadth. ™
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FN2 Defendants did not challenge plaintiffs'
standing on appeal, nor do they do so before
this court. '

FN3 The trial court did not rule on the pri-
vacy claim, and plaintiffs did not raise the
point on appeal.

I1. Vagueness

(la) The constitutional interest implicated in ques-
tions of statutory vagueness is that no person be de-
prived of “life, liberty, or property without due proc-
ess of law,” as assured by both the federal Constitu-
tion (U.S. Const.. Amends. V, XIV) and the Califor-
nia Constitution {Cal. Const., art. 1. § 7}, Under both
Constitutions, due process of law in this context re-
quires two elements: a criminal statute must ¢ 'be
definite enough to provide (1) a standard of conduct
for those whose activities are proscribed and {2) a
standard for police enforcement and for ascertain-
ment of guilt.' ® ( Walker v. Superior Court (1988) 47
Cal.3d 112, 141 [ 253 Cal.Rptr. 1, 763 P.2d 852]; see
also Kolender v. Lawson (1983) 461 U.S8. 352, 357
[75 1..IEd.2d 903. 908-90%, 103 S.Ct. 1855].)

(2) We evaluate the specificity of the amendment
according to the following standards: * "Vague laws
offend several important values. First, because we
assuime that man is free to steer between lawful and
unlawful conduct, we insist that laws give the person
of ordinary intelligence & reasonable opportunity to
know what is prohibited, so that he may act accord-
ingly. Vague laws may trap the innocent by ngt pro-
‘viding fair warning. Second, if arbitrary and dis-
criminatory enforcement is to be prevented, laws
must provide explicit standards for those who apply
them. A vague law impermissibly delegates basic

- policy matters to policemen, judges, and *568 juries

for resolution on an ad hoc and subjective basis, with
the attendant dangers of arbitrary and discriminatory
application.'  { Cranston v. City of Richmond (1985)
40 Cal.3d 755, 763 [ 221 Cal.Rptr. 779, 710 P.2d
845], quoting Gravned v. City of Rocikford (1972)
408 U.S. 104, 108-109 {33 L. Ed.2d 222 227-228, 92
S .Ct. 22947, fns. omitied.)

The starting point of our analysis is “the strong pre-
sumption that legislative enactments 'must be upheld
unless their unconstitutionality clearly, positively,
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and unmistakably appears. [Citations.] A statute
should be sufficiently certain so that a person may
know what is prohibited thereby and what may be
done without violating its provisions, but it cannot be
held void for uncertainty if any reasonable and prac-
" tical construction can be given to its langnage.! " (
Walker v. Superior Cowrt supra, 47 Cal.3d at p.
143)

A. Notice

(3a) According to the foregoing principles, the
amendment is not sufficiently specific unless a parent
of ordinary intelligence would understand the nature
of the duty of “reasonable care, supervision, protec-
tion, and control” referred to therein, as well as what
constihites its ‘omission. Plaintiffs contend the
amendment changed the law by creating a new-and
impermissibly vague-parental duty as a Dbasis for
criminal liability. Defendants reply that the amend-
ment did-not change the law; rather; it merely clari-
fied thestatute's application to an existing parental
duty. F¢

FN4 In either case it is clear that parents
Thave always been liable for contributing to
the delinquency of a minor uiider section
272 and its predecessors. Originally the stat-
uté provided for liability of “the parent or
parents, legal guardian or person having the
- custody of such child, or any other person
... (Stats. 1909, ch. 133, § 26, p. 225, cf fin

-ore Sing (19100 14 Cal. App, 512, 514 [ 112

_ P. 382] ["any other person” not limited to
person standing in loco parentis to minor].)
This was laier amended simply to “[a]ny
person” (Stats. 1913, ch. 673, § 28, p. 1303)
and is now “{e]very person” (§ 272).

(4) “ 'Where changes have been introduced to a stat-
ute by amendment it must be assumed the changes
have a purpose ...." " ( Times Mirror Coa. v. Superior
Court (1991) 53 Cal.3d 1323, 1337 [ 283 Cal.Rpir,
893, 813 P.2d 240].) That purpose is not necessarily
to change the law. “While an intention to change the
law is usually inferred froin a material change in the
language of the statute [citations], a consideration of
the swtounding circumsiances may indjcate, on the
other hand, that the amendment was merely the result
of B legislative attempt to-clarify the rue meaning of
the statute,” { Martin v. Californig Mut. B, & L._Assn.

@ 2009 Thomson Reuters/West.
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(1941) 18 Cal2d 478,484 [ 116 P.2d 711}

(3b) In support of their contention that the purpose of
the amendment was to clarify existing law and facili-
tate prosecution of parents under *569gection 277
defendants offer a declaration to this effect by the
legislative assistant to the principal author of the leg-
islation that included the amendment. This declara-
tion is not dispositive of the amendment's purpose.
(3) In construing a statute “we do not consider the
motives or understandings of an individual legislator
even if he or she authored the statufe.” { Delaney v,
Superior Court (1990) 50 Cal,3d 785, 801, fn. 12 |
268 Cal.Rptr, 753, 789 P.2d 934); accord, n re Mar-
rigge of Bouguer (1976) 16 Cal3d 383, 589-590 [
128 Cal.Rptr. 427, 546 P.2d 1371].)

{3c) We.therefore turn io the statutory context as a
sign of legislative purpose. The Legislature enacted
the amendment and the related parental diversion
program as part of the Street Terrorism Enforcement
and Prevention Act, the premise of which was that
“the State of California is in a state of crisis which
has been caused by violent street gangs whose mem-
bers threaten; lerrorize, and commnit a multitude of
crimes against the peaceful citizens of their
neighborhoods.” (Stats. 1988, ch. 1256, § 1, p. 4179.)
The act included measures establishing criminal pen-
alties for gang participation and allowing sentence
enhancements for ‘gang-related conduct; defining
certain buildings in which gang activities take place
as nuisances subject to injunction, abatement, or

:...damages; and prohibiting terrorist threats of death or-

e C
79

great bodily injury.

Viewed in the conteXt of the act, i.e., as part of its
broad schermé to alleviate the problems causcd by
street gangs, the amendment to section 272 and the
parental diversion program appear intended to enlist
parenits as active participants in the effort to eradicate -
such pangs. ""°Because the legislative history of the
amendment is sparse, confined largely to the deciara-
tion *570 described above, we cannot rule out either
plaintiffs' interpretation that the Legislature intended
to enlarge the scope of parents' criminal liability or
defendants' view that the Legislature merely clarified
its scope. But it is not.necessary for us to decide this
question, for in either case our inquiry is the same:
whether a purental duty of “reasonable care, supervi-
sion, protection, and control” is sufficiently certain to
meet constitutional due process requirements. We
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conclude that it is because it incorporates the defini-
tions and the limits of parental duties that have long

been a part of California dependency law and tort
law.

FNS Our Legislature is not unique in ad--
dressing’ thé problem of juvenile delin-
quency by making a parent criminally liable
when the parent's failure to supervise or con-
trol a child results in the child's delinquency.
“Holding parents responsible for juvenile
delinquency is not a new concept. Colorado
enacted the first law holding parents crimi-
nally liable for their children's” delinquent
acts in 1903, (Note, Constititional Limita-
tions on State Power to ‘Hold Parents
Criminally Liable for the Delingueit Acts. of
Their Children (1991) 44 Vand.L.Rev, 44],

446.)At present, a New York statute pro-
vides: A person is guilty ofendangermg the
welfare of a child when: ... [{] [bleing a par- _
ent, guardian ar other pelson legally charged
with the care or custody of a child less than
eighteen years old, he fails or refuses to ex-

ercise reasonable diligence in the control of

such child to prevent him from becoming an
“'abused child," a 'neglected child,' a "juvenile
delinquent' or a ‘person in need of supervi-
sion' ....” (N.Y. Penal Law, § 260.10, subd.
(2) (Lawyers Coop. 1993); see Pegple v,
Scully (1987) 134 Misc.2d 906 [513
N.Y.8.2d 625, 627] [statute not void for

vagueness as applied); People v. Bergerson

(1966) 17 N.Y.2d 398 [271 N.Y.§2d 236,
239-240. 218 N.E.2d 288] [pledacessm stat-

’ wte not waid for vaguenessl) A sisiler Waoe
tuclcy statute provides: “A parent_, gualdlan
or othier person legally charged with-the care
or custody of a minor is guilty of endanger-
ing the welfare of a minor when he fails or
refuses to exercise reasonable diligencé in

_ the control of such child to prevent him from
becoming a neglected, dependent or delin-
gquent child" (Ky. Rev, Stat. Ann., §
330.060, subd. (1) (Mlchle 1592).)

Plaintiffs do not dlspute that parents' legal responsi-
bilities in regard to the “care” and “protection” of
their children-focusing on forces external to the child
that affect the child's’ own welfare-are well estab-
lished and defined. For example, Welfare and Institu-

Page &

tions Code section 300 contains a lengthy iist of con-
ditions under which a minor can be removed from the
custody of a par ent and declared a dependent ¢hild of
the court. " We agree with the Court of Appeal that

‘section 300 provides guidelines sufficiently specific

to delineate the circumstances under which a child -
will qualify for dependent status and thus to define
the parental duty of care and protection that would
prevent the occurrence of those circumstances.

FNG These conditions include: “(a) The mi-
nor has suffered ... serious physical harm in-
flicted nonaccidentally upon the minor by
the minor's parent or guardian. ... [{] (b) The
minor has suffered ... serious physical harm
or illness, as a result of the failure or inabil-

- ity of hiz of her parent or guardian iv ude-
quately supervise or protect the minor .... []
{(c) The minor is suffering serious emotional
damage ... as a result of the conduct of the
parent or guardian .... [{] (d) The minor has
been sexually abused ... by his or her parent
or guardian or a member of his or her
household .... [] (e) The minor is under the
age of five and has suffered severe physical
abuse by a parent, or by any person known
by the parent, if the parent knew-or reasona-
bly should have known that the person was
physically abusing the minor. ... [{] ... [§] (g}
The minor kas been left without any provi-
sion for support ... [] ... [1] (i} The minor
has been subjected to an act or acts of cru-
elty by the parent or guardl_an or a member
of h15 or her hous.ehold

Accordingly, we confine the balance of our analysis
to section 272 as applied to juvenile delinquency
through Welfare and Institutions Code sections 601
and 602, and to the “supervision” and “control” ele-

_ ments of the duty identified in the amendment.

The terms “supervision” and “control” suggest an
aspect of the parental duty that focuses on the child's
actions and their effect on third parties. This aspect
becomes plain when the amendment is read in con-
junction with-Welfare and Institutions Code sections
601 and 602. Section 601, subdivision (a), brings
within the jurisdiction of the juvenile court any minor
who, mter alia, “violated any ordinance of any city or
county of this state establishing a curfew ....” Subdi-
vision (b) of section 601 brings within *571 the juris-
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diction of the juvenile court minors for whom “the

available public and private services are insufficient

or inappropriate to correct the habitual truancy of the

minor, or to correct the minor's persistent or habitual

refusal to obey the reasonable and proper orders or

directions of school authorities ...” Section 602
brings within the jurisdiction of the juvenile court

any minor who “violates any law of this state or of
the United States or any ordinance of any city or

county of this state defining crime ... »

According to its preemendment language, section 272
thus imposes misdemeanor liability on any person
whose act or omission causes or encourages a child to
violate a curfew, be habitually truant, or commit a
crime-i.e., to engage in delinquent acts. Implicit m

“this ianguage isthe duty to make“a reasonable effort

to prevent the child from so doing; the breach of that
duty violates section 272 only when the person

““causes or tends to cause or. encourage” the child's

T delmquency The amendment here at issue provides
- more explicitly that parenis violate section 272 when

they omit.to perform their duty.of reasonable “super-
vision” and “control” and that omission results in the
child's. delinquency. Therefore, the Legislature must
have intended the “supervision” and “control” ele-
ments of.the amendment to describe parents' duty to
reasonably supervise and control their children so

ihat the é;llildren do not engage in delinquent acts,

Parents have long had & duty to supervise and control

FN7 their children under California tort law, (See, e. g,
*5728inger v. Marx (1956) 144 Cal. App.2d 637, 644
[ 301 P.2d 440][*[Tlhe parent has a special power of
control ‘over the conduct of the child; whicl he is

- -under a duty to-exercise reasonably for the protection

of others."].) In adding the language of “supervision”
and “control” to section 272, the Legisiature was thus
not imposing a new duty on parents but simply incar-
porating the definition and limits of a traditional duty. .

FN7 We note that terms similar to “supervi-
sion” and “control” have also been used for
some time in dependency law. Indeed, the
version of Welfare and Institutions Code
section 300, subdivision (a), in effect before, -
during, and for three months after the en-
actment of the amendment, referred to
“proper and effective parental care or con-
trol.” (Stats. 1986, ch. 1122, § 2, p. 3976;
language changed by Stats. 1987, ch. 1485,

© 2009 Thomson Reuters/West,
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§ 4, p. 5603, operative Jan. 1, 1989.) Defen-
dants u1ge that the established meaning of
the term “control” in dependency law also
serves to clarify its meaning in the amend-
ment.

A reading of dependency cases reveals,
however, that the term “parental control”
has been employed in those cases primarily
in the context of a parent's ability to provide
the necessities of life and to refrain from
harming the child. (See, e.g., Marr v. Supe-
rior. Courl (1952) 114 Cal.App.2d 527. 530 [

250 P2d 7391 [“the usual incidents of the
exercise of. control over” chlld are “its
proper care and support™]; m_re_gg;_w
(1955) 134 Cal.App2d.751, 755 [286-P.2d
32] [mother's ‘inability to exercise proper
control ewdenced by failure to protect chil-
dren from abuse by their father and by lead-
ing a “nomadic life of moral’ poverty and in-
security” that kept them out of school]; /n re
Edward C. (1981) 126 Cal.App.3d 193, 202-
203{178 Ca Rptr. 694] [fatherq inability to
gxercise proper parental control evidenced
by *“cruel dnd inhuman. corporal punlsh-
ment” of ch1]dren]) In that context, a par-
ent's success or faifure in fulﬁllmg this duty
to control {s assessed by the resulting care
and support given to the child, as measured
by statutory standards such as those in
Welfare and Institutions Code section 300.
(See fn. 6, ante.)Thus, “control” in depend- .
ericy law is roughly synonymous with “care”
and “protection” as used in the amendment.
The term has not been employed in depend-
ency law in'the sense of regulation of a
child's behavior or prevention of a child's
delinquent conduct,

' L) As for the scope of this du-ty “Cahformé fél'lov'vé

the Restatement rule (Rest. 2d Torts, § 316), which

finds a 'spécial relationship’ between parent and child,

ir\P

281

and accordingly places upon thé parent 'a duty to
exercise reasonable care so to control his minor child
as to prevent if from intentienally harmiing others or
from so conducting 1tself as to create an unreasonable
risk of bodlly harm to them, if the parent {a) knows
or has reason to know that he has the ability to con-
trol his child, and (b) knows or should know of the
necessity and opportunity for exercising such con-
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trol." * ( Robertson v. Weniz (1986) 187 Cﬂl App
1281, 1288 [ 232 Cal.Rpir. 634] )

(7} We “assume that in passing a statute the Legisla-

ture acted with full knowledge of the state of the law B
at the time™ ( Jn re Misener (19835) 38 Cal.3d 543,

552 [ 213 Cal.Rptr. 569, 698 P.2d 637].) (3d) When
the amendment was enacted, parental tort liability for
breach of the duty of supervision-and contro] was a
doctrine of long standing. We thus find the terms
“supervision” and ‘‘control” in the amendment to
secticn 272 to be consistent with the definition and
limits of the paréntal duty establishéd in the law of
torts. Welfare and Tistitufions Code sections 601 and
602 are, of course, concernied’ with a chiild's delin-
quent behavior, not simply 4 child's harmful behav-
ior. Therefore, we undsretand the .amendment 1o de-
scribe the duty of reasonable restraint of, and disci-
pline for, a child's delinquent acts by parents who
know or should know that their child is at risk of de-
linquency and that they gre able to control the child.

It is true that neither the amendment nor prior case
law sets forth specific acts that a parent must perform
or avoid in order to fulfill the duty of supervision and
control. We nonetheless find the duty to be suffi-
cnently certam even though it cannot be defined with
precision, "™To  plaintiffs' complaint that the
amendment is subjective and imprecise, defendants
reply *373 that the amendmeit's lack of specificity
concerning the boundaries of the duty is both insvita-
ble and desirable. We agree with defendants that it
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(1974) 40 CalApp3d 633, 638 [ 115
Cal.Rptr. 553] [upholding the phrase
“proper and effective parental care or con-
trol” "in former Welfare and Institutions

~ Code section 600, subdivision (a)]; /n_re
Baby Boy T (19707 9 Cal App.3d 815, B18-
819 [ 88 Cal.Rptr. 418] [upholding the
phrase “incapable of supporting or contral-
ling the child in a proper manner” in Civil
Code former section 232, subdivision (g)].)
As previously noted, of course, the term
“parental control” in dependency law is not
synonymous with that in tort law. (See fn. 7,
ante.)

We also agree that a statutory definition of “perfect
parenting™-would be inflexible and not necessary to

. idendify the egregious breaches of parental cuty that

..would be impossible to provide a complehensive.. T

. statutory definition of reasonable supcrwsnon and

control. Unlike ‘the stafute at issue in Kolender v.’
" Lavison, supra, 461 U.S. 352, which was invalidated
because it failed to provide standards by which to
evaluate the “credible and reliable™ identification it
requued the present amendment is not susceptlb]e of
exegesis in an apt sentence or two.

FNB It is instructive to note that in depend-- -

ency cases terms -similar to “supervision”
and “control” hdve withstood challenge on
vagueness grounds even though “{flew [de-
pendency] cases have attempted to define
‘propef and effective parental care or contral’
[citation], since in most cases ... it is easier
to describe what is not proper patenh] care
and control.” ( {n re Edward C., supra, 126

Cal.App.3d at p. 202 see, eg., Inre J T

come within the statute's purview. The concept of
reasonableness serves as a guide for law-abiding par-
ents who wish to comply with the statute. “As the -
Supreme Court said in Go:Bart fmpeoriing Co. v.
United States (193]) 282 U.S. 344, 357 [75 L.Ed.2d
374, 382, 515 §.Ct. 153], "There is no formula for the
determination of reasonableness.' Yet standards of
this kind are not imperniissibly vague, provided their
meaning can be objectively ascertained by reference
to commaon experiencés of mankind.” ( People v.
Daniels (1969) 71 Cal2d 1119, 1129 [ 80 Cal.Rptr.
897, 459 P.2d 225 43 AL R.3d 677].) (8) One can
devise hypotheticals to demonstrate the difficulty of
deciding whether particular parental acts were rea-
sonable, but “statutes are not automatically invali-
dated as vague simply because difficulty is found in
determining whether certain marginal offenses fall

" within their language.” ( United States v, National

Dairy Corp. (1963
563, 83 §.Ct. 5941.)

372 U.S. 29, 32 [9 L.Ed.2d 561

(3e) Section 272 holds parents liable only if they are
criminally negligent in breaching their duty of super-
vision and control. This requirement of criminal neg-
ligence arises in part from Penal Code section 20,
which provides, “In every crime or public offense
there must exist a union, or joint operation of act and
intent, or eriminal negligence.™ It also arises in part
from the Legislature's use of the term “reasonable” in
the amendment. The duty to act “reasonably” reflects
the applicability of the negligence doctrine-here,
criminal; not civil, negligence. :

© 2009 Thomson Reuters/West. 582 laim to Ong US Gov. Wmlcs




853 P.2d 507
5 Cal.4th 561, 853 P.2d 507, 20 Cal.Rptr.2d 341
(Cite as: § Cal.4th 561)

(9) In the criminal context, “ordinary negligence suf-
ficient for recovery in a civil action will not suffice;
to constitute a criminal act the defendant's conduct
must go beyond that required for civil lability and
must amount to a 'gross' or 'éulpable’ departure from
the required standard of care.”-( People v. Peabody
(1975) 46 Cal.App.3d 43, 47 [ 119 Cal.Rptr. 7801)
(3) It *574 follows that the amendment to section
272 punishes only negligence that exceeds ordinary
civil negligence, We hLave defined criminal negli-
gence as “ 'aggravated, culpable, gross, or reckless,
that is, ... such a departure from what would be the
conduct of an ordinarily prudent or careful [person]
under the same circumstances as to [demonstrate]

an mdlfference to consequences.'  ( People v. Pemz s

(1955) 44 CalZd B61, 879 [ 285 P2d926|)

The helghtened requuernents of the crunmal negll—
gence. standard in regard to breach of duty alleviate
any uncertamty as to what constitutes reasonable su-
pelwsmn ‘or control. Plaintiffs fear the statute pun-
“ishes palents who could not reasonably know that
their child is at risk of delinquency, As we have seen,
however, only a parent who “knows or should know
of the necessn:y and oppomm1ty for sxercising .

conirol’! can be held liable in tort for breaching the.'

duty to.contr ol a child. { Robertson v. Wentz supra,
187 Cal:App.3d at p. 1288.) Simil larly, there can be
no cnmmal negilgence without actual or constructive
knowledge of the risk. (See Peogle v, Rodr:guez

In the settmg of mvoluutary mans]aughter for exam-
ple, “[cJriminal liability cannot be predicated - on
every careless act merely because its carelessness

results in injury to another. [C:tatlon] The act must

be one which- has knowable and apparent potenuah-

ties for resulting in death. Mere inattention or mistake -

in judgment resulting even in death of another is not
criminal unless the quality of the act makes it so.”
(fbid ) Under the criminal neghgence standard,
knowledge of the risk is deterinined by an ob_]ectwe
test: “[l]fareasonab/e person in defendant‘s posmon
would have been aware of the risk involved, then
defendant is presumed io have had such an aware-
ness.” ( People v. Waison (1981) 30 Cal.3d 290; 296
[ 179 Cal.Rptr. 43, 637 P.2d 2791.) The amendment
thus punishes only parenfs who know or reasonably
should lmow that their ch:ld is at risk of dellnquency

Plaintiffs also fear the statute punishes parents ‘who
try but fail to control their children. In tort law, how-
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ever, “[t]he duty of a parent is only to exercise such
ability to control his child as he in fact has at the time
when he has the opportunity to exercise it and-knows
the necessity of so doing. The parent is not under a
duty so to discipline his child as to.make it amenable
to parental control when. its. exercise becomes neces-
sary to the safety of others.” (Rest.2d Torts, § 316,
com. b.) In other words, & parent who makes reason-
able efforts to control a child but is not actually able
to do s0 does not breach the duty of contral. This is
consistent with the rule that ** ‘there is no [civil] li-
ability upon the parent unless he has had an opportu-
nity to correct spamﬂc propensity on the part of the
child, and that it i too much to hold the parent re-
sponsible for general incorrigibility and a bad dispo-
sition.' ™ ( Singer v. Marx,_supra_ 144 Cal.App.2d at

p. 644.) A fortiori, parents who reasonably try but are

unable to controi their children are not crnmnally
negligent. *575

The criminal negligence standard 1n regard to breach

~ of duty thus provides riotice to law- abiding parents -

that is consistent with and reinforces the notice pro-

: v1clcd by the amendment's mcorporatlon ‘of the defini-

tion and hm;ts of the tort duty of part ental supervision
and control. The amendment requires parents who
lknow or reasonably should know of the child's risk of
delinquency to exercise their duty of supervision and
control. This duty consists of- undcrtakmg reasonable-
not nécessarily successful- efforts at supetvision and
contrel. Omission of this duty owing to snmpie negli-
genice will not subject the parent to cnmmal liability;
a parent can be convicted only for gross of extrems
departures from lhe obJectwe]y reasonab[e standard
of care: -

- In sum, we understand the Legislature to have in-

tended the amendment to provide that there is a duty
of reasonable restraint of, and discipline for, a child's
delifiquent acts by parents who knéw or shouild know
that their child i§ at fisk of delmquency and that they
are able to contro] the child. Parents who istention-
ally or with' crimirial nsgligerice fail to perform this
duty, and as'a result cantributé to the delinquency of
the child, violate sectnon 272.

Thus understood, the amendment ts speciﬁ‘c enough
to allow parents to identify and avoid breaches of the
duty of supervision and control for which they could
be penalized under section 272. The amendment does
not trap the innocent. It provides adequate notice to
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parents with regard to potential criminal liability for

failure to supervise and control their children because
(1) it incorporates the definition and the limits of a
parental duty to supervise and control children that
has leng been & part of California tort taw, and (2) it

1mposes criminal liability only when the parent en- .

gages in conduct that so grossly departs from the
standard of care as to amount to criminal negligence.

B. Enforcement

In addition to affording notice to citizens, due process
- requires that the amendment to section 272 provide
standards for its application and adjudication in order
to avoid. the dangers of arbitrary and discriminatory
enforcement. ( Gr avned v. City of Roclkford supra,
- 408 U.5.-al"pp.~108-109 [33° L.Ed:2d at pp. 227-
2281) (Ib) Indeed, the requirement of guideiines for
faw enforcement is “the more important aspect of the
vagueness doctrine.” { Kolender v. Lawson, supra

461 U.S, at b. 358 [75 L.Ed.2d at p. 909].) The rea-

son for its lmportance is that “[w]here the legislature
fails to provide such minimal guldelmes a criminal

" statute may permit 'a standardiess sweep [that] allows
policemen, prosecutors, and Jjuries to pursue their
persondl predilections. (Ibzd)

At issue in Kolender v. Lawson, supra, 461 U.8. 352,
was a statute construed to require people accused of
loitering to, provide “credible and *376 reliable” iden-
tification. Holding the statute unconstitutionally
vague, the high court noted that its lack of any stan-
dard for determining how a suspect should meet the
. reqmrement “vests virtually complete discretion in
the hands of the police to-determine whether thé sus-
pect has satisfied the statute ..." {/d. at p. 358 {75
L.Ed.2d at p. 909].) ' '

(3g) Uniike the statute in Kolender, the amendment
to section 272 as construed herein does not vest “vir-
tually complete discretion” in law enforcement. offi-
cials. Although the amendment contains no explicit
description of the parental duty, it incorporates a pre-
existing definition from tort law that supplies suffi-
cient guidance to police, prosecutors, and juries

charged with enforcing it, and thereby minimizes the -

danger of arbitrary or discriminatory enforcement.

Application of the criminal negligence: standard fa-
cilitates enforcement and adjudication of the amend-
ment. Although the standard does not with specificity
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proseribe parental conduct or omission, it aids those
who would enforce parental duty in providing a
measure by which fo assess a parent's knowledge of
or authority over a child's detinquent activities.

The causation element of section 272 elso reduces the
tilkelihood of arbitrary or discriminatory enforcement.
A parent will be criminally liable only when his or
her criminal negligence with regard to the duty of
reasonable supervision and control “causes or tends
to cause or encourage” the child to come within the
provisions of Welfare and Institutions Code sections
601 or 602. The Court of Appeal expressed concern
about the difficulty of determining whether there is'in
fact a causal lirk between parental behavior and ju-
venile delinquency. It is true that the causation ele-
want of section 272 could be.more difficult {o apply
when the question is whether a parent's failure to
supervise or control a child caused the child to be-
come delinquent than when the parent's potentially

‘culpable condutt is of a more direct nature-far exam-

ple, when the parent is an rccomplice of the minor in
the commission of a crime. Although thére may be
circuinstances in which reasonable minds could differ
8s to wliether a parent's inadequate supervision or
control caused or tended to cause the child's delin-
quéficy, the same causation quéstion has been an
element of the tort liability of & parent for failure to
exercise réasonable supervision and control. In“that
context, causation has not proved unduly -froubie-
some. Furthermore, the opportusity for parental di-
version from criminal prosecution under section 272
in less egregious cases suggests that as a practical
matter a parent will face cfiminal penalties under

" gection 272 for failure to supervise only in those

cazde i which the parent's culpability la-great.and the
causal connection correspondingly claar. *377

We ther efcnf: ‘conclude that the amendment to section

272 as ‘consfrued herein does not “impermissibly. |
.delegate[] basic policy matters to pohcemen judges,

and juries for resolution on an ad hoc and subjective
basis, with the attendant dangers of arbitrary and dis-
crifninatory application.” ( Grayned v. City of Rock-
ford, supra, 408 U.S. atpp. 108- 109 [33 1. Ed.2d at p.

2281y "Although the amendment calls for sensitive
Judgment in both enforcement and adjudication, we
would not be justified in assuming that police, prose-
cutors, and juries are unable to exercise such judg-
ment.
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[11. Overbreadth

(10a) Like a vagueness challenge, an overbreadih
- challenge implicates the congtitutional interest in due

. process of law. {U.S. Const., Amends, V, XIV; Cal. .

Const., art, L. 8§88 7, subd. (a), 24.) The overbreadth
doctrine provides that “a governmental purpose to
control or prevent activities constitutionally subject
{o state regulation may not be achieved by means
which sweep unnecessarily broadly and thereby in-
vade the area of protected freedoms.” ( NAACP v

Alabama (1964) 377 U.S. 288, 307 [12-L.Ed.2d 323,
338, 84 S5.Ct. 13021)

(112) Plaintiffs contend that the amendment is over-
broad on its face because it infringes on the right of

intimate family association protected-by~ both the =

federal and state Constitutions. This contentlon is
without merit.

(12} P! amtlffs emphasize the-fundamental nature.of--.
the rights at stake in matters of child rearing. We
need no convincing of their significance; we have
already recognized that “[tJhe concept of personal
liberties and fundamental human rights entitled to
protection against overbroad intrusion or regulation
by government ... extends to ... [citations] such basic
liberties and rights not explicitly listed in the Consti-
tution [as] the right to marry, establish a home and
bring up children' [citation]; the right to educate one's
children ds one chooses fcitation]; ... and the right to

privacy and to be let alone by the government in 'the -

private realm of family life.! [Citations.]” ( Ciry of
Carmel-by-the-Sea v, Young {1970) 2 Cal.3d 259,

266-267 [ 85 Cal.Rptr. | [466 P.2d 225. 37 A.LRAd ...

13131)

{10b) Nevertheless, a facial overbreadth challenge is
difficult to sustain. The high court has emphasized
that “[a]pplication of the overbreadth doctrine ... is,
--manifestly, strong medicine. It has been employed ...
sparingly and only as a last resort.” ( Broadrick v.
Olklakama (1973Y413 U.S, 601, 613 [ 101 L.Ed.2d |,
17, 108 5.Ct. 2225],) Consequently, to justify a con-
clusion of facial overbreadth, “the overbreadth of a
statute must not only be real, but substantial as wel)
. Ud atpo 615 [ 37 L.Ed.2d at p. 842],)*578 Ap-
plying this test, the high court declined to strike down
a statute altering the definition of “private” clubs for
antidiscrimination purposes because the plaintiff
failed to “demcnstrate from the text of [the statute]
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and from actual fact that a substantial number of in-
stances exist in which the [statute] cannot be applied
constitutionally .... No record was made in this re-
spect, we are not informed of the characteristics of
any particular clubs, and hence we cannot conclude
that the [statute] threatens-to undepmine the associa-
tional or expressive purposes of any club, let alone a
substantial number of them.” ( New York Siate Club
Assn. v, New York City (1988) 487 U.S. 1. 14 [101
L.Ed.2d 1,17. 108 S.Ct. 22251}

(11b) Here plaintiffs likewise fail to show that the
amendment is substantially overbroad. Their argu-
ment consists of brief and general assertions of the
amendment's “limitless reach” ino “virtually every
aspect of child rearing and intimate family associa-

‘tion,” authorizing “law -enforcement personnel toei: =~

second guess every parental decision ....* (ltalics
added.) These assertions lack the kind of particularity
required by the high court in New York State Club

CAssn_v. New York City, supra. 487 1).8. af page 14 =

(101 L.Ed.2d at pages 16-171, and, by themselves, do
not compel the conclusion that the statute is over-
broad. Althgugh the right of intimate family associa-
tion is constitutionally protected, a statute that seeks
to regulate parental behavior is not overbroad per se.

Moreover, plaintiffs premise their assertions on the
contentjon that the amendment malkes a “standardless
intrusion ... into the intimate area of parent-child rela-
tionships.” As discussed in our vagueness analysis
{pt. 11, qme), however, the amendment is not stan-
dardless: it incorporates the definition and limits of

_ the parental tort duty of supervision and control. That

definition and those limits guard against- -any exces-

‘sive sweep by the triminal prohibition. Because ™

plaintiffs do not show that “a substantial number of
instances exist in which the [amendment as con-

strued] cannot be applied constitutionally” ( New
York Stare Club Assn_v. New York City_supra._ 487

US. at p._14 [10] L.Ed.2d at p. 171, we “cannot

conclude that the [amendment] s substantially over-

broad and must assume that 'whatever overbreadth

may exist should be cured through case-by-case

analysis of the fact situations to which its sanctions,

assertedly, may not be applied.’ [Citation.]” (/bid.)

We therefore conclude that the amendnient to section
272 does not, on its face, “sweep unnecessarily
broadly and thereby invade the area of protected
freedoms.' * (NAACP v. Alabama, supra,_377 U.S. at
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853 P.2d 507
5 Cal.4th 561, 853 P.2d 507, 20 Cal.Rptr.2d 341
(Cite »g; 5 Cal.4th 561)

p. 307 [12 L.Ed.2d at p, 338].)*579

The judgment of the Court of App.ea] is reversed with
directions to affirm the judgment of the trial court.

Lucas, C.'1,, Panelii, I, Kennard, I., Arabian, J., Bax-

ter, 1., and George, J., concuired. *580

Cal. 1993,
Williams v. Garcetti
5 Cal.4th 561, 853 P.2d 507, 20 Cal.Rptr.2d 341

END OF DOCUMENT
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LEffective:[See Notes]

United States Code Annotated Currentuess
Title 15. Commerce and Trade
g Chapter 41. Consurmer Credit Protection (Refs & Annos)
S@_Subchapter 111, Credit Reporting Agencies (Refs & Annos)
- § 1681g. Disclosures to consumers

(a) Information on file; sources; report recipients

“~Every Cofisufiier repomng dgency shall, upon requéest, and subject to section T68 LAY of thiis title, clearly and
accurately disclose to the consumer:

1) All information in the consumer's file at the time of the request, except that--
q

(A) if the consumer to whom the file relates requests that the first 5 digits of the social security number (or simi-
lar identification number) of the consumer not be included in the disclosure and the consumer reporting agency
has received appropriate proof of the identity of the requester, the consumer reporting agency shall so truncate

@ such number in such disclosure; and

{B) nothing in this paragraph shall be construed to require a consumer reporting agency to disclose to a con-
sumer any information concerning credit scores or any other risk scores or predictors relating to the consumer.

(2) The sources of the information; except that the sources of information acquired sofely for use in preparing an
investigative consumer report and actually used for no other purpese need not be disclosed: Provided, That in the
event an action is brought under this subchapter, such sources shall be available to the plaintiff unde: appropriate
discovery pro:edmes in the coun in whlch the action is brought.

- (3)A) Identificatioti of gach person (including each end-user identified under sectmn 1681e(e)(1) of this title) that
procured a consuimer report--

(i) for employment purposes, during the 2-year period preceding the date on which the request is made; or
(i) for any other purpose, during the I-year period preceding the date on which the request is made.
(B) An identification of a person under subparagraph (A) shall include-- -

(i) the name of the person or, if applicable, the trade name (written in full) under which such person conducts
business; and

(ii) upon request of the consumer, the address and telephone number of the person:

(C) Subparagraph (A) does not apply if--
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(i) the end user is an agency or department of the United States Government that procures the report from the
person for purpeses of determining the eligibility of the consumer to whom the report relates to receive access
or continued access to classified information (as defined in section 1681b(b}4YE)(i) of this title); and

(i) the head of the agency or department makes a written finding as prescribed under section 1681 b(b)(tﬂ(A} of
this title.

(4) The dates, original payees, and amounts of any checks upon which is based any adverse characterization of the
consumer, included in the file at the time of the disclosure.

(3) A record of all inquiries received by the agency during the 1-year period preceding the request that identified
the consumer in connection with a credit or insurance transaction that was not initiated by the consumer.

(6) 1f the consumer requests the credit file and not the credit score, a statement that the consumer may request and
obtain a credit score,

(b) Exempt information

The requirements of subsection (a) of this section respecting the disclosure of sources of information and the recipi-
ents of consumer reports do not apply to information received or consumer reports furnished prior to the effective
date of this subchapter except to the extent that the matter involved is contained in the files of the consumer report-
ing apency on that date.

(c) Sumx.'nary of rights to obtain and dispute information in consumer reports and to obtain credit scores @
(1) Commission summary of rights required
{A) In general
The Commission shall prepare a model summary of the rights of consumers under this subchapter.
(B) Content of summary
The summary of rights prepared under subparagraph (A) shall inﬁlud'e a description of--

(i) the right of a consumer to obtain a copy of a consumer rcport under subsecnon (a) of this section from
each consumer reporting agency; - - : o

(ii) the frequency and circumstances under which a consumer is enntled to recawe a consumer report without
charge under section 1681] of this title,

(iii) the right of a consumer to dispute information in the file of the consumer under section 168 1i of this t1tle

(iv) the right of a consumer to obtain a credit score from a consumer reporting agency, and a description _cr‘f
low to obtain a credit score;

(v) the method by which a consumer can contact, and obtain a consumer report from, a consumer reporting
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agency without charge, as provided in the regulations of the Commission prescribed under section 211(c) of
the Fair and Accurate Credit Transactions Act of 2003; and

(vi) the method by which a consumer can contact, and obtain a consumer report from, a consumer reporting
apency described in section 1681la(w) of this title, as provided in the reguiations of the Commission pre-
scribed under section 1681j(a){1¥C) of this title.

(C) Availability of summary of rights
The Cominission shall--
(i) actively publicize the availability of the summary of rights prepared under this paragraph;
(ii) conspicuously post on its Internet website the availability of such summary of rights; and
(iii} promptly malke-such.summary of rights available to consumers, on request. Ce e e B
(2) Summary of rights required to be included with agency disclosures

.. .-A consumer reporting agency shall provide to a consumer, with each written disclosure by the agency to the con-
-sumer under this section--

(A) the summary of rights prepared by the Commission under paragraph {1};

(B) in the case of a consumer reporting agency described in section 1681a(p) of this title, a toll-free telephone
rumber established by the agency, at which personnel are accessible to consumers during normal business
hours;

(C) a list of all Federal agencies responsible for enforcing any provision of this subchapter, and the address and
any appropriate phone number of each such agency, in a form that will assist the consumer in selecting the ap-
propriate agency;

(D) a statement that the consumer may have additional rights under State law, and that the consumer may wish

1o contact a State or local consumer protection agency or a State attorney peneral (or the eqmvalent thereof) to 7~

learn of those rights; and

(E) a staternent that a consumer reporting agency is not required to remove accurate derogatory information

. from the file of a consumer, unless the information is outdated under section 1681¢ of this title or cannot be.

verified.
(d) Summary of rights of identity theft victims

(1) In general

The Commission, in consultation with the Federal banking agencies and the National Credit Union Administra-
tion, shall prepare a model summary of the rights of consumers under this subchapter with respect to the proce-
dures for remedying the effects of fraud or identity theft involving credit, an electronic fund transfer, or an ac-
count or transaction at or with a financial institution or other creditor.
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(2) Summary of rights and contact information

Beginning 60 days after the date on which the model summary of rights is preseribed in final form by the Com-
mission pursuant to pardgraph (1), if any consumer contacts a consumer reporling agency and expresses a belief:
that the consumer is'a victim of fraud or identity theft involving credit, an electronic fund transfer, or an account
or transaction at or with a financial institution or other creditor, the consumer reporting agency shall, in addition to
any other action that the agency may take, provide the consumer with a summary of rights that contains all of the

information required by the Commission under paragraph (1), and information on how to contact the Commission
to obtain mare detailed information.

(e} Information available to victims

(1Y In general

4

the date of receipt of a request from a victim in accordance with paragraph (3), and subject to verification of the
identity of the victim and the claim of identity theft in accordance with paragraph (2), a business entity that has
provided credit to, provided for consideration products, goods, or services to, accepted payment from, or other-
wise entered into a commercial transaction for consideration with, a person who has allsgedly made unauthorized
use of the means of identification of the victim, shall provide a copy-of application anid business transaction re-
cords in the contro! of the business entity, whether maintained by the business entity or by another person on be-
half of the business entity, evidencing any transaction alleged to be a result of identity theft to--

(A) the victim, e

(B) any Federal, State, or local government law enforcement agency or officer specified by the victim in such a
request; or

For thie purpose of documenting fraudulent transactions resuliting from ideniity theft, not later than 30 days after

(C) any law enforcement agency investigating the identity theft and authorized by the victim to take receipt of
records provided under this subsection.

(2) Verification of identity and claim

Before a business entity provides any information under paragraph (1), unless the business entity, at its discretion,
otherwise has a high degree of confidence that it knows the identity of the victim making a request under para-
graph (1), the victim shall provide to the business entity--

" " (A)as proof of positive identification of the victim, at the eiection of the business entity--
(i) the presentation of a government-issued identification card,

{ii) personally identifying information of the same type as was provided to the business entity by the unau-
thorized person; or

(iii) personally identifying information that the business entity typically 1'eq_ucsts from new appliicants or for
new transactions, at the time of the victim's request for information, including any documentation described
in clauses (i) and (ii); and . .
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(B) as proof of a claim of identity theft, at the election of the business entity--
(i) a copy of a police report evidencing the claim of the victim of identity theft; and
(i) a properly completeci-T
(I) copy of a standardized affidavit of identity theft developed and made available by the Commission; or
(Il an  [FN1] affidavit of fact that is acceptable to the business entity for that purpose.
{3) Procedures
The request of a victim under paragraph (1) shall--
{A) be in \Awitij]g_’;_ .

(B) be mailed to an address specified by the business entity, if any, and

(C) lf asked by the business cntlty include relevant information about any transactmn a[]eged to be a re5ult of

:denuty theft to facilitate compliance with this section includings=-r- s~

(i) if known by the victim (or if readily obtainable by the victim), the date of the'application or transaction,
and

(ii) if known by the victim (or if readily obtainable by the victim), any other identifying information such as
an account or transaction number.

(4) No charge to victim
Information required to be provided under paragraph (1) shall be se provided without charge.
. (5) Authority to.decline to provide information

A business entity may deciine to provide information under b;;agréph (1) if, in the exercise of good faith, the
business entity determines that--

{A) this subsection does not require disclosure of the information,

(B) after reviewing the information provided pursuant to paragraph (2}, the business entity does not have a high
degree of confidence in knowing the true identity of the individual requesting the information;

(C) the request for the information is based on a misrepresentation of fact by the individual requesting the in-
formation relevant to the request for information; or

(D) the information requested is Internet navigational data or similar information about a person's visit w0 a
websile or online service.

(6) Limitation on Hability
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Except as provided in section 1681s of this title, sections 1681n and 16810 of this title do not apply to any viola-
tion of this subsection.

{7) Limitation on civil liability

No business entity may be held civilly liable under any provision of Federal, State, or other law for disclosure,
made in good faith pursvant to this subsection,

(8) No new recordkeeping obligation

Nothing in this subsection creates an obligation on the part of a business entity to obtain, retain, or maintain in-

formation or records that are not otherwise required to be obtained, retained, or maintained in the ordinary course
of its business or under other applicabie law.

(0% Raile of constructiofy’

(A) In general

No provision.of subtitle. A of title V. of Bublic Law 104-102, prohibiting the disclosure of financial information
by a business entity to third parties shall be used to deny disclosure of information to the victim under this sub-
section.

(B) Limitation Q

Except as provided in subparagraph (A), nothing in this subsection permits a business entity to disclose infor-
mation, including information to law enforcement under subparagraphs (B) and (C) of paragraph (1), that the
business entity is otherwise prohibited from disclosing under any other applicable provision of Federal or State
law.

(10) Affirmative defense

In any civil action brought to enforce this subsection, it is an affimative defense (which the defendant must estab-
lish by a preponderance of the evidence) for a business entity to file an affidavit or answer stating that--

{A) the business entiry has made a reasonably diligent search of its available business records; and
(B) the records requested under this subsection do not exist or are not reasonably available.
(11) Defmition of victim

For purposes of this subsection, the term “victim™ means a consumer whose means of identification or financial
information has been used or transferred (or has been aileged to have been used or transferred) without the author-
ity of that consumer, with the intent to commit, or to aid or abet, an identity theft or a similar crime.

(12) EffTective date

This subsection shall bccnme- effective 180 days afier December 4, 2003.
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(13) Effectivenass study

Not later than 18 months after December 4, 2003, the Comptroller General of the United States shall submit a re-
port to Congress assessing the effectiveness of this prowsmn

(f) Disclosure of credit scores
(1) In general

Upon the request of a consumer for a credit score, a consumer reporting agency shall supply to the consumer a
statement indicating that the information and credit scoring model may be different than the credit score that may
be used by the lender, and a notice which shall include--

(A) the current credit score of the consumer or the most recent credit score of the consumer that was pwvmus]y

_calculated by.the credit reporting agency for a purpose related to the extension of credit; = = ~. - R

(B) the range ofpossible credit scores under the model used;

= (C).all. of the. key factors that adversely affected the credit-score of the consumer in the model used, the total
number of which shall not exceed 4, subject to paragraph (9);

(D) the date on which the credit score was created; and

@ (E) the name of the person or entity that provided the credit score or credit file upon which the credit score was
created.

'(2) Definitions
For purposes of this subsection, the following defipitions shal} apply.
(A) Credit score
The term “credif score™
(i) means a numerical value or a categorization derived from a statistical tool or modeling system used by a
person whe makes or arranges a loan to predict the likelihood of certain credit behaviors, including default

* (and the numerical value or thé categorization derived from such analysis may alsd be referred to as a “risk
predictor” or “'risk score™); and

(ii) does not include--

(I) any mortgage score or rating of an automated underwriting systemn' that considers one or more factors in
addition to credit information, including the loan to value ratio, the amount of down payment, or the finan-
cial assets of a consumer; or

(II) any other elements of the underwriting process or underwriting decision.
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(B) Key factors

The term “key factors” means all relevant elements or reasons adversely affecting the credit score for the par-
ticular-individual, listed in the order of their importance based on their effect on the credit score.

(3) Timeframe and manner of disclosure

The information required by this subsection shall be provided in the same timeframe and manner as the informa-
- tion described in subsection (a) of this section.

(4) Applicability to certain uses

This subsection shal] not be construed so as to compel a consumer reporting agency to develop or disclose a score
if the agency does not-- '

istributc scores that arc used in conmection with residential veal property ioans; or

(B) develop scores that assist credit providers in understanding the general credit behavior of a consumer and
predicting the future credit behavior of the consumer. ’

(5) Applicability to credit scores developed by another person

(A) In general e

This subsection shall not be construed to require a consumer reporting agency that distributes credit scores de-
veloped by another person or entity to provide a further explanation of them, or to process a dispute arising pur-
suant to section 16811 of this title, except that the consumer reporting agency shall provide the consumer with
the name and address and website for contacting the person or entity who developed the score or developed the
methodology of the score.

(B) Exception _

" This paragraph shall not apply to a consumer reporting agency that develops or modifies scores that are developed
by another person or entity. '

(6) Maintenance of credit scores not required

This subse;:tion shall not be construed to require a consumer reporting agency to maintain credit scores in its files.
.(7) Corr;pliance in certain cases

In complying with this subsection, a consumer reporting agency shall--

(A) supply the consumer with a credit score that is derived from a credit scoring model that is widely _distributeq
to users by that consumer reporting agency in connection with residential real property loans or with a credit
score that assists the consumer in understanding the credit scoring assessment of the credit behavior of the con-
sumer and predictions about the fiture credit behavior of the consumer; and
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(B) a statement indicating that the information and credit scoring model may be different than that used by the
lender, '

{8 Fair aqd reasonable fee

A consumer reporting agency may charpe a fair and reasonable fee, as determined by the Commission, for provid-
ing the informatien required under this subsecrtion,

(9) Use of enquiries as a key factor

If a key factor that adversely affects the credit score of a consumer consists of the number of enquiries made with
respect to a consumer report, that factor shall be inciuded in the disclosure pursuant to paragraph (1XC) without
regard to the numerical limitation in such paragraph. '

(g) Disclosure of credit scores by certain mortgage lenders

eac L BT T e e . - . oMt

'(I) In g"énera-l

Any person who makes or arranges loans and who uses a consumer credit score, as defined in subsection (f) of

this section, in connection with an application initiated or sought by a consumer for a closed end loan or the estab- .

lishment of an open end loan for a consumer purpose that is secured by 1 to 4 units of residential real property

(hereafter in this subsection referred to as the “lender”) shall provide the following o the consumer as soen as

reasonably practicable:
(A)‘lnformatic)n required under subsection (1)--
(l) In general

Aﬂcupy of the information identified in subsection (f) of.this section that was obtained from a consumer re-
porting agency or was developed and used by the user of the information. '

" (ii) Notice under subparagraph (D)

In addition to the information provided to it by a third party that provided the credit score or-scores, a lendef=

is only required to provide the notice contained tn subparagraph (D).
(B) Disclosures in case of automated underwriting system
(i) In general

If a person that is subject to this subsection uses an automated underwriting system to underwrite a loan, that

person may satisfy the obligation to provide a credit score by disclosing a credit score and associated key fac-
tors supplied by a consumer reporting agency.

(ii) Numerical credit score

However, if a numerical credit score is generated by an automated underwriting system used by an enterprise,
and that score is disclosed to the person, the score shall be disclosed to the consumer consistent with subpara-

Tz\lnglaim to Orig. US Gov. Works.
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graph (C).
(iii) Enterprise defined

For purposes of this subparagraph, the term “enterprise” has the same meaning as in paragraph (6) of sectign
4302 of Title 12. ' '

(C) Disclosures of credit scores not obtained from a consumer reporting agency

A person that is subject to the provisions of this subsection and that uses a credit scare, other than a credit score

provided by a consumer reporting agency, may satisfy the obligation to provide a credit score by disclosing a
credit score and associated key factors supplied by a consumer reporting agency.

(D) Notice to heme loan applicants

- A copy of the following nolice, whicii shali inciude the name; addiess, and telephone number of each consuner
reporting agency providing a credit score that was used:

NOTICE TO THE HOME LOAN APPLICANT

In connection with your application for a home loan, the lender must disclose to you the score that a consumer re-
porting agency distributed to users and the lender used in connection with your home loan, and the key factors af-
fecting your credit scores,

The credit score is a computer generated summary calculated at the time of the request and based on informatien
that a consumer reporting agency or lender has on file. The scores are based on data about your credit history and
payment patterns. Credit scores are important because they are used to assist the lender in determining whether you
will obtain a loan. They may also be used to determine what interest rate you may be offered on the mortgage.
Credit scores can change over time, depending-on your conduct, how your credit history and payment patierns
change, and how credit scoring technologies change.

""Because the score is based on information in your credit history, it is very important that you review the credit-
related information that is being furnished to malke sure it is accurate. Credit records may vary from one company to
_another. - e

If you have questions about your credit score or the credit information that is furnished to you, contact the consumer

reporting agency at the address and telephone number provided with this notice, or contact the lender, if the lender

developed or penerated the credit score. The consumer reporting agency plays no part in the decision to take any
“action on the loan application and is unable to provide you with specific reasons for the decision on a loan applica-

tion. ) '

If you have questions concerning the terms of the loan, contact the lender.
(E) Actions not required under this subsection
This subsectian shall not require any person to--

(i) explain the information provided pursuant to subsection (f) of this section;
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@ (ii) disclose any mfm mation other than a credit score or key factors, as def"ned in subsection (f) of this sec-
tion,;

(iii) disclose any credit score or related information obtained by the user after a loan has closed;
(iv) provide mare than [ disclosure per loan transaction; or

(v) provide the disclosure required by this subsection when another person has made the disclosure to the
consumer for that loan transaction.

(F)YNo obligation for content
1) .In general

The obligation of any person pursuant to this subsection shall be limited solely to pr 0v1dmg a copy of the in-
- .formation that.was received from the consumer reporting agency. E— : SR

(ii) Limit on liability

v . No person has lnbmty under.this subsection for. the content of that information or for the omission of any in-
" formation within the report provided by the consumer reporting agency.

(G) Person defined as excluding enterprise

@ As used in this subsection, the term “person” does not include an enterprise (as defined in paragraph (6) of sec-
tion 4502 of Title 12).

_{2) Prohibition on disclosure clauses nutl and void

(A) In general

Any pravision in a contract that prohibits the dlsclosme of a credjt score by a pelson who ma!\es or ananges
toans or a consumer rcpomng agency is void.” \

(B) No liability for disclosure under this subsection

A lender shall not have llablllty under any contractual pr avision lor dJSC]DSLHe of a credit score pursuant to this
subisection.

CREDIT(S)

(Pub.L. 90-321, Title VI, § 609, as added Pub.L. 91-508, Title VI, § 601, Oct. 26, 1970, 84 Stat, 1131, and amended
Pub.L. 103- 325 Title [1], § 339, Sept. 23, 1994, 108 Stat. 2237: PubL 104-208, Dw A, Title 1, §2408(a) to (d)(1),
(e)(5)(A), Sept. 30, 1996, 110 Stat. 3009-436, 3009-437, 3009-439; Pub.L. 105-347, § 4{a), Nov. 2, 1998, 112 Stat.

3210; Pub.L. 108-159. Title L §§ 115, 151(a)(1), Title 11, §§ 211(c), 212(a) to (c), Title V111, § 811(d), Dec. 4, 2003,
117 Stat. 1961, 1970, 1973 to 1975, 201 1.)

FN1] So in original. The word “an” pmbab])-f should not appear.
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2003 Acts. Unless otherwise specifically provided, amendments by Pub.L. 108-159 effective as established in final
regulations jointly prescribed by the Board of Governors of the Federal Reserve System and the Federal Trade
Commission, before the end of the 2-month peried beginning on Dec. 4, 2003, with effective dates no later than 10
months afier the date of issuance of the final regulations [see 16 C.F.R. § 602.1(c)(2)(vi), and 12 C.F.R. §
222.1(c)(2)(vi), providing effective date of March 31, 2004 for amendments made to subsec. (a)(2), (3) of this sec-
tion by Pub.L. 108-159, § 811 and sec 16 C.F.R. § 602.1(c)3)(iii), (iv), (ix), (x), and 12 C.F.R. § 222.1(c)(3)(iii),
(iv), (ix), (x), providing effective date of Dec. 1, 2004 for amendments made to subsecs. (a)(1), (6), and (c) of this
section and enactment of subsecs. (d), (f), and (g) of this section by Pub.L. 108-159, §§ 115, 151(a)(1), 211(c),
212(a) to (c)], see Pub.L. 108-159, § 3, set out as an Effective and Applicability Provisions note under 15 U S.C.A_ §
1681.

Current through P.L. 111-2 approved 1-29-09
Westlaw. (C) 2009 Thomson Reuters. No Claim 1o Orig. U.8. Govt, Works.

END CF DOCUMENT
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C _
Effective: July 1, 2003

West's Annotated California Codes Currentness
Civil Code (Refs & Annos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions {Refs & Annos)
S8 Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos)
@& _Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annos)
= § 1785.15.3. Statement of rights; montihly credit reports

~(a) In addition to any other rights-the-consumer may have under this title, every consumer credit reporting agency,
after being contacted by telephone, mail, or in person by any consumer who has reason to believe he or she may be a
viclim of identity theft, shall promptly provide to that consumer a statement, written in a clear and conspicuous
manner, describing the statutory rights of victims of identity theft under this title.

(b) Every consumer credit reporting agency shall, upon the receipt from a victim of identity theft of a police report
prepared pursuant to Section 530. 6 of the Penal Code, or a valid investigative report made by a Department of Mo-
tor Vehicles investigator with peace officer status regarding the public offenses described in Section 530.5 of the
Penal Code, provide the vietim, free of charge and upon request, with up to 12 copies of his or her file during a con-
secutive 12-month period, not to exceed one copy per month, following the date of the police report. Notwithstand-
ing any other provision of this title, the maximum number of free reports a victim of identity theft is entitled to ob-
tain under this litle is 12 per year, as provided by this subdivision,

(c) Subdivision (a) does not apply to a consumer reporting agency that acts only as a reselier of credit information
by assembling and merging information contained in the database of another consumer reporting agency or agencies
and that does not maintain a permanent database of credit informatien from which new credit reports are produced.

(d) The provisions of this section shall'become effective July 1, 2003,

CREDIT(S)

(Added by Stats.2002. c. 860 (§.B.1239). § 2. operative July 1, 2003.)

Current with legislation through Ch. 765 of the 2008 Rep.Sess.,, Ch. 1 of the 2007-2008 ist E)vz.Sess‘,.Ch; I of the
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 baliots.

(C) 2009 Thomson Reuters

END OF DOCUMENT
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c :
Effective: January 1, 2002

Wesl's Annotated California Codes Currenimess
Civil Code (Refs & Annogs)
Division 3. Obligations (Refs & Annogs)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
“8 Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos)
NE Chapter 2. Obligations of Consumer Credit Reporting Apencies (Refs & Anngs)
~ § 1785.16. Disputes as to completeness or accuracy of information in file; reinvestigation and
recording of current status; notice of results; deletion and reinsertion of information; statement
of dispute; agency procedures; block of information appearing as a result of Penal Code § 530.5;
unblocking information '

(a) If the comp]eteness or accuracy of any item of information contained in his or her fite is disputed by a consumer,
and the dispute is conveyed directly to the consumer credit reporting agency by the consumer or user on_behalf of
the consumer, the consumer credit reporting agency shall within a reasonable period of time and without charge,
reinvestigate and record the current status of the disputed information before the end of the 30-business-day period
beginning on the date the agency receives notice of the dispute from the consumer or user, unless the consumer
credit reporting agency has reasonable grounds to believe and determines that the dispute by the consumer is frivo-
lous or irrelevant, including by reason of a failure of the consumer to provide sufficient information, as requested by
the consumer credit reporting agency, {o investigate the dispute. Unless the consumer credit reporting agency deter-
mines that the dispute is frivolous or irrelevant, before the end of the five-business-day period beginning on the date
the consumer credit reporting agency receives notice of dispute under this section, the agency shall notify any per-
son who provided information in dispute at the address and in the manner specified by the person. A consumer
credit reporting agency may require that disputes by consumers be in writing,

- (b) In conducting that reinvestigation the consumer credit reporting agency shall review and consider all relevant

information submitted by the consumer with respect to the disputed item of information. If the consumer credit re-

porting agency determines that the dispute is frivolous or irrelevant, it shall notify the consumer by mail or, if au-
thorized by the consumer for that purpose, by any other means available to the consumer credit reporling apency,
within five business days after that determination is made that it is terminating its reinvestigation of the item of in-
formation. In this notification, the consumer credit reporting agency shall state the specific reasons why it has de-
termined that the consumer's dispute is frivolous or irrelevant. If the disputed item of information is found to be in-

. accurate, missing, or can no loenger be verified by the evidence submitted, the consumer credit reporting agency shall |

promptly add, correct, or delete that information from the consumer's file.

{c) No information may be reinserted in a consumer's file after having been deleted pursuant to this section unless

the person whe furnished the information certifies that the information is accurate. If any information deleted from a

consumer's file is reinserted in the file, the consumer credit reporting agency shall promptly notify the consumer of
the reinsertion in writing or, if authorized by the consumer for that purpose, by any other means available to the con-
sumer credit reporting agency. As part of, or in addition to, this notice the consumer credit reporting agency shall,
within five business days of reinserting the information, provide the consumer in writing (1) a statement that the
dispuled information has been reinserted, (2) a notice that the agency will provide to the consumer, within 15 days
following a request, the name, address, and telephone number of any furnisher of information contacted or which
contacted the consumer credit reporting agency in connection with the reinsertion, (3) the toll-fiee telephone number

© 2009 Thomson Reuters/West, %?aim to Oripg. US Gov, Works.
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of the consumer credit reporting agency that the consumer can use to obtain this name, address, and telephone num-
ber, and (4) a notice that the consumer has the right to a reinvestigation of the information reinserted by the con-

sumer credit reporting agency and to add a statement to his or her file disputing the accuracy or completeness of the -
informatien., '

(d) A consumer credit reporting agency shall-provide written notice to the cansumer of the results of any-reinvesti-
gation under this subdivision, within five days of completion of the reinvestigation. The notice shall include (1) a
staternent that the reinvestigation is completed, (2) a consumer credit report that is based on the consumer's file as
that file is revised as a result of the reinvestigation, (3) a description or.indication of any changes made in the con-
sumer credit report as a result of those revisions to the consumer's file and a description of any chenges made or
sought by the consumer that were not made and an explanation why they were not made, (4) a notice that, if re-
quested by the consumer, a description of the procedure used to determine the accuracy and completeness of the
information shafl be provided to the consuriier by the consumer credit reporting agency, including the name, busi-
ness address, and telephone number of any flimisher of information contacted in connection with that information,
(5) a notice that the consuriier has the right to add 4 statement 't the consuiner's file'disputing the accuracy or com-
pleteriess of the information, (6) a nofice that the consumer has the right to request that the consumer credit reporting
ngensy farish actifications dnder subdivision.(h), (7) a notice thnt the dispute will romain on £l2 with the agency as
long as the credit information is used, and (8) a statement about the details of the dispute will be furnished to any
recipient as long as the credit information is retained in the agency's data base. A consumer credit reporting agency
shall provide the notice pursuant to this subdivision respecting the procedure used to determine the accuracy and
cempleteness of information, not later than 15 days after receiving a request from the consumer.

{e) The preserice of information in the consumer's file that contradicts the contention’ of the consumer shall not, in
and of itself, constitute reasonable grounds for believing the dispute is frivolous or irrélevant. '

(f) If the consumer credit reporting agency determine's\t,l']at the giisjqutg is frivolous or irrelevant, or if the reinvestiga- &
tion does not resolve the dispute, or if the information is reinserted.into the consumer's file pursuant to subdivision

(c), the cons’umeif may file a brief statenient setting forth the natire of the dispute. The consumer credit reporting

agency may limit these stafements to not more than 100 words if it provides the consumer with assistance in writing

a clear summary of the dispute,

~ (g) Whenever a statement of dispute is filed, the consumer credit reporting agency shall, in any subsequent con-
sumer credit report containing the information in question, clearly note that the informatien is disputed by the con-
sumer and shall include in the report either the consumer's statement or a clear and accurate summary thereof..

(h) Following the deletion of information from a consumer's file pursuant to this section, or following the filing of a
statement of dispute pursuant to subdivision (f), the consumer credit reporting agency, at the request of the con-
sumer, shall furnish notification that the item of information has been deleted or that the item of information is dis-
puted. In the case of disputed information, the notification shall include the statement or summary of the dispute

- filed pursuant to subdivision (f). This notification shall be furnished to any person designated by the consumer who- -
has, within two years prior to the deletion or the filing of the dispute, received a consumer credit report concerning
the consumer for employment purposes, or who has, within 12 months of the deletion or the filing of the dispute,
received a consumer credit report concerning the consumer for any other purpase, if these consumer credit reports
contained the deleted or disputed information. The consumer credit reporting agency shall clearly and conspicuously
disclose to the consumer his or her rights to make a request for this notification. The disclosure shall be made at or
prior to the time the information isdg:ieted pursuant to this section or the consumer’s statement r:;garciiﬂg't’ne dis-
puted information is received pursuant to subdivision (f).

(i) A consumer credit reporting agency shall maintain reasonable procedures to prevent the reappearance in a con- -
sumer's file and in consumer credit reports of information that has been deleted pursuant to this section and not rein-

serted pursuant to subdivision (c}. e

© 2009 Thomson ReuterSIWest.é\b‘zﬁlaim to Orig. US Gov. Works.
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(j) If the consumer's dispute is resolved by deletion of the disputed information within three business days, begin-
ning with the day the consumer credit reporting agency receives notice of the dispute in accordance with subdivision
{a), and provided that verification thereof is provided to the consumer in writing within five business days following
the deletion, then the consumer credit reportmg agency shall be exempt from requu ements for further action under
subdivisions (d), (f), and {g).

(k) If a consumer submits to a credit reporting agency a copy of a valid police report, or a valid investigative report
made by a Department of Motor Vehicles investigator with peace officer status, filed pursuant to Section 530.5 of
the Penal Code, the consumer credit reporting agency shall promptly and permanently block reporting any informa-
tion that the consumer alleges appears on his or her credit report as a result of a violation of Sgction 530.5 of the
Penal Code so that the information cannot be reported. The consumer credit reporting agency shall promptly notify
the furnisher of the information that the information has been so blocked. Furnishers of information and consumer
credit reporting agencies shall ensure that information is unblocked only upon a preponderance of the evidence es-
tablishing the facts required under paragraph (1), (2), or (3). The permanently blocked information shall be un-
biocked only if: (1) the information was blocked due to a material misrepresentation of fact by the consumer or
fraud; or (2) the consuimer agrees that the blocked information, or portions of the*blocked information, were blocked
in error, or (3) the consumer knowingly obrained possession of goods, services, or moneys as a result of the blocked
transaction or transactions or the consumer should have known that he or she obtained possession of goods, services,
or moneys as a result of the blocked transaction or transactions. if blocked information is unblocked pursuant to this
_subdivision, the consumer shall be promptly notified in the same manner as consumers are notified of the reinsertion
of information pursuant to subdivision (). The prior presence of the blocked information in the consumer credit
reporting agency's file on the consumer is not evidence of whether the consumer knew or should have known that he
or she obtained possession of any goods, services, or moneys. For the purposes of this subdivision, fraud may be
demonstrated by circumstantial evidence. In unblocking information pursuant to this subdivision, furnishers and
cansumer credit reporting agencies shall be subject to their respective requirements pursuant to this title regarding
the completeness and accuracy of information.

(1) In unblocking information as described in subdivision (k), a consumer reperting agency shall comply with all
requirements of this section and 15 U. 8.C. Sec. 1681i relaiing to reinvestigating disputed information. In addition, a
consumer reporting agency shall accept the consumer's version of the disputed information and correct or delete the
disputed item when the consumer submits to the consumer reporting agency documentation obtained from the
source of the item in dispute or from public records confirming that the report was inaccurate or incomplete, unless

_the consumer reporting agency, in the exercise of good faith and reasonable judgment, has substantial reason based
on specific, verifiable facts to doubt the authenticity of the documentation submitted and notifics the consumer-in
writing of that decision, explaining its reasons for unblocking the information and setting forth the specific, verifi-
able facts on which the decision was based.

{(m) Any provision in a contract that prohibits the disclosure of a credit score by a person who makes or arranges

loans or a consumer-credit reporting agency is void. A lender shal] nothave hablllty under any contrautual provision
for disclosure of a credit score, :

CREDIT(S)

(Added by Stats.1975, ¢. 1271, p. 3373, § 1. Amended by Stats.1976, c. 666, p. 1640, § 4; Stats.1980, c. 1113, p.
3581, § 3; Stats 1990, ¢. 1315 (§,B.2750)._§ 1; Stats. 1992, c. 1194 (A.B.1629). & 7, operative Julv 1. 1993:
Stats.1993, ¢. 285 (A.B.1340), § 7, eff. Aup. 2, 1993; Stats.1997. c. 768 (A.B.156). § 2. operative July 1. 1998:
Stats.2000, ¢. 978 (8.B.1607), § 5, operative July 1, 2001; Stats.2001, c. 354 (A.B.655), 6 3.)

Current with legislation through Ch. 765 of the 2008 Reg;Sess,, Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. I' of the
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2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots.
(C) 2009 Thomson Reuters

. END OF DOCUMENT
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C ,
Effective; January 1, 2002

West's Annotated California Codes Currentness

Civil Code (Refs & Annos)

Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annes)

*@ _Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos)
& Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annos)
- § 1785.16.1. Deletion of inquiries for credit reports from consumer credit report with respect
to identity theft

A consumer credit reporting agency shall delete from a consumer credit report inquiries for credit reporis based
upon credit requests that the consumer credit reporting agency verifies were initiated as the result of identity theft, as
defined in Section 1798.92, .

" CREDIT(S)

(Added by Stats 2001, c. 354 (A.B.655). § 4.)

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 st Ex.Sess., Ch. 1 of the
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots,

(C) 2009 Thomson Reuters

END OF DOCUMENT
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C o
LEffective: September 28, 2002

West's Annotated California Codes Currentness
Civil Code {Refs & Ammos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
"&@_Title 1.6. Cansumer Credit Reporting Agencies Act {Refs & Annps)
“E Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annos)
= § 1785:16.2. Sale of consiimer dcbt to debt collector; identity theft; subsidiaries or affiliates;
interstate commerce requirement

(a) No creditor may sell a consumer debt to a debt collector, as defined i in 15 U.8.C Sec, 16923, 1fthe CONSUMET is 8
victim of identity thefi, as defined in Section 1798.2, and wath respect to that debt, the creditor has received notice
pursuant to subdivision (k) of Section 1785.16.

(b) Subdivision (a) does not apply to a creditor's sale of a debt to a subsidiary or afﬁhatc of the creduor :f w1th re-
spect to that debt, the subsidiary or affiliate does not take any action to collect the debt.

(c) For the purposes of this section, the requirement in 15 U.S.C. Sec. 16923, that a person must use an instrumeéntal-
ity of intersiate commerce or the mails in the collection of any debt to be considered a debt collector, does not apply.

CREDIT(S)

{Added by Stats.2001. c. 354 (A.B.655), § 4.5. Amended by Stats.2002. c. 1030 {A.B.1068). § 1. eff. Sept. 28,
2002.)

HISTORICAL AND STATUTORY NOTES
2009 Electronic Pocket Part Update

" 2001 Legislation

- For letter of intent regarding Stats.2001, c. 354 (A:B,655), see Historical and Statutory Notes under Civil Codé §

1785.10.

2002 Legislation

Stats.2002, c. 1030 (A.B.1068), rewrote subd. (a); in subd. (b), added “, if, with respect to that debt, the subsidiary-
or affiliate does not take any action to collect the debt”; and added subd. (c). Prior to amendment, subd. (a) had read:

“{a) No creditor may sell a consumer debt if the consumer's file with a consumer credit reporting agency is blocked
with respect to that debt pursuant to subdivision (k) of Section 1785.16, or if the consumer has provided the creditor
with sufficient information in writing that the consumer is not obligated to pay the debt because he or she is a victim

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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of identity theft, as defined in subdivision (d) of Section 1798.92, for the creditor to have reasonable glounds to de-
termine that consuimer's statement of identity theft is not fuvolous ?

Section 11 of Stats.2002, ¢. 1030, provxdes

“This act is an urgency statute necessary for the lmmedlatc pressrvanon of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into immediate effect. The facts constituting the necessity
are:

“In order to clarify confusion over the operational provisions of Chapter 354 of the:Statutes of 2001, and further
protect consumer interests in relation to credit information and identity theft, it is necessary that this act take imme-
diate effect.”

The Senate Daily Journal for the 2001-2002 Regular Session, page 5908; contained the following letter dated Au-
gust 27, 2002, from Assembly Member Roderick D. Wright regarding the intent of Stats.2002, c. 1030 (A.B.1068):

“Dear.Senator Burton:

“Since the passage of A.B. 635 in 2001, questions have arisen about the proper interpretation of a number of provi-
sions of that legislation. Some of the most pertinent questions were in regards to the effective date and provisions
regarding the saie of consumer debt, verifying the accuracy of consumer information, and investigative consumer
reports, among otlers.

“l authored AB 655 to provide California consumers with additional protections against identity theft. This year [
authored AB 1068.to clarify the provisions of AB 655 and ensure that they were implemented without inconven-
ience or undue cost to California consumers. Near the end of the legislative process AB 1068 language characteriz-
ing this bill as clarification of existing law was deleted because seme felt that it actually changed existing laws.

“Nevertheless, it is important to recopnize that certain provisions of AB 1068 were, in fact, clarifications of the
original intent of AB 655. Businesses, which prior to the passage of AB 1068 were already meeting the requirements
of these provisjons, were complying with the spirit and intent of AB 655. For example, AB 1068 clarifies that it was
the onglnal intent of Section 1785.20.3 of the Civil Code to require consumer repcrt users to verify the accuracy of a
consumer's address when the address in the credit application and the one listed in the credit report did not match,
with a rcasonablc degree ofccrtamty Slmllarly AB 655 intended that reasonable efforts to verify the accuracy of the
cunsuiner's address would nclude, vut would not be limited to, and did not require communicating with the con-
sumer.

“Sincerely,

.“‘lRODERICK D. WGHT
*Agsembly Member, 48th Distrilct“
CROSS REFERENCES

1dentity theft civil actions, seeCivil Code § 1708.02 ef seq.

West's Ann. Cal. Civ. Code § 1785.16.2, CA CIVIL § 1785.16.2
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@ Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. | of the
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and alk propositions on 2008 ballots.

(C) 2009 Thomson Reuters

END OF DOCUMENT
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C
Effective: January 1, 2004

Wesl's Annotated California Codes Currentness
Civil Code (Refs & Annos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
"& Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos)
"8 Chapter 3. Requirements on Users of Consumer Credit Reports (Refs & Annos)
- § 1785.20.3. Consumer credit reports with approval of credit based on application for credit
extension; consumer address error with respect to identity theft; verification safeguard; viola-
tions . , o e eoem 2o

(a) Any person who uses a consumer credit report in connection with the approval of credit based on an application
for an extension of credit, and who discovers that the consumer's first and last name, address, or social security
number, on the credit application does not match, within a reasonable degree of certainty, the consumer's first and
Tast name, address or addresses, or social security number listed, if any, on the consumer credit report, shall take
reasonable steps to verify the accuracy of the consumet's first and last name, address, or social security number pro-
vided on the application to confirm that the extension of credit is not the result of identity theft, as defined in Sectign
1798.92.

{b) Any. person who uses a consumer credit report n connection with the approval of credit based on an application
for an extension of credit, and who has received notification pursuant to subdivision (k) of Section 1785.16 that the
applicant has been a victim of identity theft, as defined in Section 1798.92, may not lend money or exiend credit
without 1aking reasonable steps to verify the consumer’s identity and confirm that the application for an extension of
credit is not the result of identity theft,

(c) Any consumér who suffers damages as a result of a violation of this section by any person may bring an action in
_ a colrt of applopriate jurisdiction against that person to recover actual damages, court costs; attorney's_fees, and
punitive damages of not more than thirty thousand dollars ($30,000) for each violation, as the court deems proper.

(d) As used in this section, “identity theft” has the meanmg given in subdivision (b) of Section 1798.92,

(&) For the purposes of this section, “extension of credit” does not include an increase in an existing open-end credit
plan, as defined in Regulation Z of the Fedela] Reserve System (12 C.F.R."226.2); or any change to or review of an
existing credit account .

(f) If a consumer provides initial written notice to a creditor that he or she is a victim of identity theft, as defined in
subdivision (d) of Segtion 1798.82, the creditor shall provide written notice to the consumer of his or her rights un-
der subdivision (k) of Section [785.16.

{g) The provisions of subdivisions (k) and (1) of Section 1785.16 do not apply to a consumer credit reporting agency
that acts only as a reseller of credit information by assembling and merging information contained in the datebase of
another consumer credit reporting agency or the databases of multiple consumer credit reporting agencies, and does
not maintain a permanent database of credit information from which new credit reports are produced.

© 2009 Thomson Reulers/West. No Claim to Orig. US Gov. Works.
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(h) This section does not apply if one of the addresses at issue is a United States Army or Air Force post ofﬁce ad-
dress or a United States Fleet post office address.

~ CREDIT(S)

(Added by Stats.2001, ¢. 354 (A.B.655), § 5. Amended by Stats.2002, c. 1030 (A B.1068), § 2. eff. Sept. 28, 2002;
Stats. 2003, ¢. 41 (A.B.1610), § 1)

OPERATIVE EFFECT

<For operative effect of Stats.2002, c. i030 (A.B.1068), with respect to subd. (f), see § 10 of that act.>
HISTORJC{?LL AND STATUTbRY NOTES
2009 Electroniv Fouket Fait Update

2001 Legislatioh

‘For letter of intent regarding Statz. 2001, ¢. 354 (A.B.655), ses Hi storical and Statutory Notes under Civil Code §
1785.10. . -

2002 Legislation

Stats.2002, c. 1030 (A.B.106R), rewrote subds. (a) and (b); in subd. (d), substituted “subdivision (b) of Section

1758.92" for “Section 1798.90”; and added subds. (e), (), (g), and (h). Prior to amendment, subds. (2) and (b} had
read:

“(a) Any person who uses a consumer credit report in connection with a credit transaction, and who discovers that
the address on the consumer credit report does not match the address of the consumer requesting or being offered
credit; shall take reasonable steps to verify the accuracy of the consumer's. address, and shall either communicate to

consumer by telephone, or write the consumer, to conﬁrm that the credlt transactmn is not the result of 1dent1ty theft
as defined in Sectlon 1,798.90. :

_ “{b) Any person who uses a consumer credit report in connection with a credit transaction, and who receives a
clearly identifiable notification, consisting of more than a tradeline, from a consumer credit reporting agency that
information in the report has been blocked pursuant to Section 1785.16 as the result of an identity theft, shall not
lend money or extend erédit without taking reasonabie steps to verify the consumer's.identity and to confirm that the
credit transaction is not the result of identity theft.” -

Sectio_n- 10 of Stats.2002, ¢. 1030 (A.B.1068), provides:

“ISEC. 10. The ch'anges made by this act to subdivision (f) of Section 1785.20.3 of the Civil Code shall become op- -

erative 90 days after the effective date of this act.”
Section 11 of Stats.2002, c. 1030 (A.B.1068), provides:

“This act is an urgency statute necessary for the immediate preservation of the public peace, health, or safety within
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i the meaning of Article I'V of the Constitution and shall go into immediate effect. The facts constituting the necessity
are: o

“In order to clarify confusion over the operational provisions of Chapter 354 of the Statutes of 2001, and further
protect consumer interests in relation to credit information and identity theft, it is necessary that this act take imme-
diate effect” : : . .

For letter of intent regarding Stats.2002, ¢. 1030 (A.B.1068), see Historical and Statutory Notes under Civil Code §
1785.16.2,

2003 Legislation

Stats.2003, c. 41 (A.B.1610), in subd. (a), inserted “consumer's first and last name,” in three places, and inserted “,
or social security number,” in three places.

. CROSS REFERENCES

Identity theft civil actions, see Civil Code § 1798.92 et seq.

LAW REV[EW AND JOURNAL COMMENTARIES

Practice tips: New California identity theft legislation. Chad C. Coombs and Keenen Milner (2004) L.A Law 21.
@ RESEARCH REFERENCES -

Encycl'?)pedias

CA Jur. 3d Consumer and Borrower Protection Laws § 5] [, Actions Related to Credit Reporting.

Treatises and Practice Aids

Residential Mortgage Lending: State Regulation Manyal - West Californig § 2:3, Application Practices.

" 4 Witkin, California Summary 10th Sales § 298, Disclosure of Information,

West's Ann. Cal. Civ. Code § 1785.20.3, CA CIVIL § 1785.203

Current with legislation through Ch. 765 of theé 2008 Reg.Sess., Ch. 1 of the 2007-2008 1sf Ex.Sess., Ch. 1 of the
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots.

(C) 2009 Thomson Reuters

END OF DOCUMENT
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C _ '
Effective: January 1, 2008

West's Annotated California Codes Curreniness
Civil Code {(Refs & Annos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
"B Title 1.6C. Fair Debt Collection Practices (Refs & Annos)
“E_ Article 2. Debt Collector Responsibilities (Refs & Annos)
= § 1788.18. Debtor as an alleged victim of identity theft; sworn statement; inferences and presump-
tions; duties after cullection terminated

(=) Upon receipt from a debtor ofa[] of the followxng, a debt collectol shall cease collectmn activities until completmn ofthe
review provided in subdivision {d):

{1) A copy of a police report filed by the debtor alleging that the debtor is the victim of an identity theft crime, including, but
not limited to, a violation of Section 530.5 of the Penat Code, for the specific debt being collected by the debt collector.

(2) The debtor's written statement that the debtor claims to be the victim of identity theft with réspecl to the specific debt be-
ing collected by the debt collector.

(b) The written statement described in paragraph (2) of subdivision (a) shall consist of any of the following:
(1) A Federal Trade Commission's Affidavit of Identity Theft.

(2) A writlen statement that contains the content of the Identity Theft Victim's Fraudulent Account Information Request of-
fered to the public by the California Office of Privacy Protection.

(3) A written statement that certifies that the representations are true, correct, and contain no material omissions of fact to the
best knowledge and belief of the person submitting the certification. A person submitting the certification whe declares as
true any material matter pursuant to this subdivision that he or she knows to be false is guilty of a misdemeanof. The state-

ment shall contain or bé accompanied by the following, to the extent that an item listed below is relevant to the debtor's alle-
gation of identity theft with respect to the debt in question:

(A) A statémént that the debtor is a victim of idenfit)} th.eﬁ;.

(B) A copy of the debtor's driver's license or id.entiﬁcation card, as issued by the state.
(C) Any other identification document.that supports the sfatement of identity theft.
(D) Specific facts supporting the claim of identity theft, if available.

(E) Any explanation showing that the debtor did not incur the debt.
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(F) Any available cerrespondence disputing the debt after transaction information has been provided to the debtor,

(G) Documentation of the residcncé of the debtor at the time of the alleged debt. This may include copies of bills and state-

ments, such as utility bills, tax statements, or other statements from businesses sent to the debtor, showing that thé debtor
lived at another residence at the time the debt was incurred. ‘

(H) A telephone number for contacting the debtor concerning any additional information or gquestions, or direction that fur-
ther communications to the debtor be in writing anly, with the mailing address specified in the statement.

(I) To the extent the debtor has information concerning who may have incurred the debt, the identification of any person
whom the debtor believes is responsible.

(J) An express statement that the debtor did not authorize the use of the debtor's name or personal information for incurring
the debt. S

(K) The certification required pursuant to this paragraph shall be sufficient if it is in substentially the following form:

“I certify the representations made are true, correct, and contain no material omissions of fact.
1 1

»

(Date and Place) ) (Signature)

(¢) If a debtor notifies a debt collector orally that he or she is a victim of identity theft, the debt collectar shall notify the
debtor, orally or in writing, that the debtor's claim must be in writing. 1f a debtor notifies a debt collector in writing that he or
she is a victim of identity theft, but omits information reqiired pursuant to subdivision (a) or, if applicable, the certification
required pursuant to paragraph (3) of subdivision (b), if the debt collector does not cease collection activities, the debt collec-
tor shall provide written notice to the debtor of the additional information that is required, or the certification required pursu-

ant to paragraph {3) of subdivision (b), as applicable, or send the debtor a copy of the Federal Trade Commission's Affidavit
of Identity Theft form,

" {d) Upon receipt of the complete statemiént and information described in subdivision (a), the debt collector shall review and
. consider all of the information. provided by-the debtor and other information available to the debt collector in its file or from
" the creditor. The dekt collector may recommence debt collection activities only upon making a good faith dstermination that
the information does not establish that the debtor is not responsible for the specific debt in question. The debt collector’s de-
termination shall be made in a manner consistent with the provisions of subsection (1) of Section 1692 of Title 15 of the
United States Code, as incorporated by Section 1788.170f this code. The debt collector shall notify the debtor in writing of
that determination and the basis for that determination before proceeding with any further collection activities. The debt col-
lector's determination shall be based on all of the information provided by the debtor and other information available to the
debt collectorin its file or from the creditor.

{e) No inference or presuinption that the debt is valid or invalid, or that the debtor is liable or not liable for the debt, shall
arise if the debt collector decides after the review described in subdivision (d) to cease or recommence the debt collection
activities. The exercise or nonexercise of rights under this section is not a waiver of any other right or defense of the debtor or
debt collector. :

(f) The statement and supportiﬁg documents that comply with subdivision (a) may also satisfy, to the extent those documents

meet the requirements of, the notice requirement of paragraph (5) of subdivision (c) of Section 1798.93.

© 2009 Thomson Reuters/West., é\T_f'\ éllaim to Orig. US Gov. Works.

L T



West's Ann.Cal.Civ.Code § 1788.18 Page 3

(z) A debt collector who ceases collection activities under this section and does not recommence those collection activities
shall do al! of the following: '

* (1) If the debt collector has furnished adverse information to a consumer credit reporting agency, notify the agency to delete

that information,
(2) Notify the creditor that debt collection activities have been terminated based upon the debtor's claim of identity theft.

(h) A debt collector who has possession of documents that the debtor is entitled to request from a creditor pursuant to Section
530.8 of the Penal Code is authorized to provide those documents to the debtor.

(i) Natwithstanding subdivision (h) of Section 1788.2, for the purposes of this section, “debtor” means a natural person, firm,
association, organization, partnership, business trust, company, corporation, or iimited liability company from which a debt
collector seeks to collect a debt that is due and owing or alleged to be due and owing from the person or entity. The remedies
provided by this title shall apply equally to violations of this section.-

CREDIT(S)

(Added by Stats.2003, ¢ 287 (A.E.1294), § 1. Amended by Stats. 2006, ¢, 521 (A B.2043) & 2; Stats 2007, ¢. 130
(A.B.299) § 34)

_Cuwirent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 st Ex.Sess., Ch. 1 of the 2007- 2008

2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all pr opOSItlons on 2008 ballots.

(C) 2009 Thomson Reuters

END OF DOCUMENT
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C
Effective: January 1, 2002

West's Annotated California Codes Currentness
Civil Code (Refs & Annos)
Division 3. Obligations (Refs & Annos)
i@ Part 4, Obligations Arising from Particular Transactions (Refs & Annos}
SEl Title 1.81.3. Identity Theft (Refs & Annos)
~ § 1798.93. Actions and judgment for identity theft

(a) A person may bring an action against a claimant to establish that the person is a victim of identity theft in con-
nection with the claimant's claim against that-person. If the claimant has brought an action to-recover on its claim -
against the person, the person may file a cross-complaint to establish that the person is a victim of identity theft in
connection with the claimant's claim.

(b) A person shall establish that he or she is a victim of identity theft by a preponderance of the evidence.

_(c) A person who proves that he or she is a victim of identity theft, as defined in Section 530.5 of the Penaj Code, as
to a particular claim, shal] be entitled to a judgment providing all of the following, as appropriate:

(1) A declaration that he or she is not obligated to the claimant on that claim.

(2) A declaration that any security interest or other interest the claimant had purportediy obtained in the victim's
property in connection with that claim is void and unenforceable.

(3) An injunction restraining the claimant from collecting or attempting to collect from the victim on that ¢laim,
from conforcing or etlempting to enforce any security interest or other-interest in the victim's property in connection
. with that claim, or from enforcing or executing on any judgment against the victim on that claim.

{4} If the victim has filed a‘cross-compilaint against the claimant, the dismissal of any cause of action in the com-
plaint filed by the claimant based on a claim which arose ags a result of the identity theft.

(5) Actual damages, attorney's fees, and costs, and any equitable relief that the court deems appropriate. In order to

recover actual damages or atlorney's fees in an-action or cross-complaint filed by a person alleging that he or she is a .
victim of identity theft, the person shall show that he or she provided written notice to the claimant that a situation of

identity theft might exist, including, upon written request of the claimant, a valid copy of the police report or the

Department of Molor Vehicles investigative report promptly filed pursuant to Section 530.5 of the Pena) Code at

least 30 days prior to his or her filing of the action, or within his or her cross-complaint pursuant to this section.

(6) A civil penalty, in addition to any other damages, of up to thirty thousand dollars ($30,000) if the victim estab-
lishes by clear and convincing evidence all of the following: '

{A) That at least 30 days prior to filing an action or within the cross-complaint pursuant to this section, he or she -
provided written notice to the claimant at the address designated by the claimant for complaints related to credit re-
porting issues that a situation of identity theft might exist and explaining the basis for that belief,
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(B} That the claimant failed to diligently investigate the victim's notification of a possible identity theft.

(C) That the claimant continued to pursue its claim against the victim after the claimant was presentcd with facts that
were later held to entitle the victim to a judgment pursuant to this sectaon ‘

CREDIT(S)

(Added by Stats.2001, ¢. 354 (A.B.655). §21)

Current with urgency legislation through Ch. 1 of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., and
Ch. 20 of the 2009-2010 3rd Ex.Sess.

(C) 2009 Thomson Reuters
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c .
Effective: January 1, 2002

“West's Annotated California Codes Currenmess
Government Code (Refs & Annos)
Title 1. General
Division 7. Miscellaneous

“& Chapter 3.5. Inspection of Public Records {Refs & Annos)
"8 Article 1. Genera! Provisions (Refs & Annos)
= § 6253, Public records open to inspection; agency dutics; time limits

-(a) Public records are open to inspection at all times during the office hours of the state or local agency and every
person has a right to inspect any public record, except as hereafier provided. Any reasonably segregable portion of a
record shall be available for inspection by any person requesting the record after deletion of the portions that are
exempted by law. .

{b) E.\cept with respect to public records exempt from dlsclosuae by cxpress provisions of law, each state or local
agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall make
the records promptly available to any person upon payment of fees covering direct costs of duplication, or a statu-
tory fee if applicable. Upon request, an exact capy shall be provided unless impracticable to do so.

(£} Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determine
whether the request, in wlole or in part, seeks copies of disclosable public records in the possession of the agency
and shall promptly notify the person making the request of the determination and the reasons therefor. In unusual
circumstances, the time limit prescribed in this section may be extended by written notice by the head of the agency
or his or her designes to the person making the request, seiting forth the reasons for the extension and the date on
which a determination is expected to be dispatched. No notice shall specify a date that would result in an extension
* for more than 14 days. When the agency dispatches the determination, and'if the agency determines that the request
seeks disclosable public.recards, the agency shall state the estimated date and time when the records will be made
available. As used in this section, “unusual circumstances” means the following, but only to the extent reasonably
necessary to the proper processing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other establishments that are sepa-
rate from the office processing the request.

{2) The need to search for, collect, and appropriately examine a volummous amount of separate and distinct records
that are demanded in a smale request.

(3) The need for consultation, which shall be conducted with all practicable speed, with another agency having sub-

stantial interest in the determination of the request or among two or more components of the agency having substan-
tial subject matter interest therein,

(4) The need to compile data, to write ptogxammmg language or & computer program, or to construct 8 computer
report to extract data.
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(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the inspection or copying of
public records. The notification of denial of any request for records required by Section 6255 shail set forth the
names and tltles or positions of each person responsible for the denlal

(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow for
faster, more efficient, or greater access to records than presciibed by the minimum standards set forth in this chapter.

CREDIT(S)

(Added by Stats.1998. c. 620 (S.3.143) § 5. Amended by Stats.1999, ¢. 83 (8.B.966). § 64; Stats. 2000, ¢. 982
(AB2799) 6 1; Stats 2001, ¢. 355 (A.B.1014), §2.)

FEES AND CHARGES

<Commissioner's authority to increase or decrease fees, and schedule of fees and charges see Insurance

Code § 12978.>

Current wnth Iegislation through Ch. 765 of thc 2008 Reg.Sess., Ch. 1 of the 2007- 2008 18t Ex Sess., Ch. 1 ofthe
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots.

() 2005 Thomson Reuters

' END OF DOCUMENT
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C .
Effective: January 1, 2009

West's Annotated California Codes Curreniness
Government Code (Refs & A1m051
Title 1. General
Division 7. Miscellaneous
M8 _Chapter 3.5, Inspection of Public Records (Refs & Annos)
8 Article 1. General Provisions (Refs & Annogs)
= § 6254. Exemption of particular records

Except as provided in Sectigns 6254.7 and 6254.13, nothing in this chapter shall be construed to-require disclosure
of records that ate any of the following:

(a) Preliminary drafts, notes, or interagency or intra-agency memoranda that are not retained by the public agency in
the ordinary course of business, if the public interest in withholding those records clearly outweighs the public inter-
est in disclosure.

(b) Recards pertai-ning to pending litigation to which the public agency is a party, or to claims made purs;uant to Di-
vision 3.6 (commencing with Section 810), until the pending Litigation or claim has been finally adjudicated or oth-
erwise settled.

{c) Personnel, medical, or similar files, the disclosure of which would constitute an unwarranted invasion of personal
privacy.

(d) Contained in or related to any of the following;

{1) Appllcatlons filed with any state agency responsible for the regulanon ot superwsmn ofthe issuance of securities
or of financial institutions, including, but not limited to, banks savings and [oan associations, industrial loan compa-
nies, credit unions, and ifsurarice companies. -+ -

(2) Examination, operating, or condition reports prepared by, on behalf of, or for the use of, any state agency re-
ferred to in paragraph (1),

(3) Prehmmary drafts notes, or mteragency or intra-agency communications prepared by, on behalf of, or for the
use of, any state agency referred to in paragraph (1),

(4) Information received in confidence by any state agency referred to in paragraph (1).

(e) Geological and geophysical data, plant production data,.and similar information relating to utility systems devel-
opment, or market or crop reports, lhat are obtained in confidence from any person.

(F) Recards of complaints to, or investigations conducted by, or records of 1ntell1gence information or security pro-
cedures of, the office of the Attorney General and the Department of Justice, the California Emergency Management
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Agency, and any state or local police agency, or any investigatory or security files compiled by any other state or
local police agency, or any investigatory or security files compiled by any other state or local agency for correc-
tional, law enforcement, or licensing purposes. However, state and local law enforcement agencies shall disclose the
names and addresses of persons involved in, or witnesses other than confidential informants to, the incident, the de-
scription of any property involved, the date, time, and Jocation of the incident, all diagrams, statements of the parties
involved in the incident, the statements of all witnesses, other than confidential iufonnants, to the victims of an inci-
dent, or an authorized representative thereof, an insurance carrier against which a claim has been or might be made,
and any person suffering bodily injury or property damage or loss, as the result of the incident caused by arson, bur-
glary, fire, explosion, larceny, robbery, carjacking, vandalism, vehicle theft, or a crime as defined by subdivision (b)
of Section 13951, unless the disclosure would endanger the safety of a witness or other person involved in the inves-
tigation, or unless disclosure would endanger the successful completion of the investigation or a related investiga-
tion. However, nothing in this division shall require the disclosure of that portion of those investigative files that
reflects the analysis or conclusions of the investigating officer,

Customer lists provided to a state or local police agency by an dlafm or secufity company at the request of the
agency shall be construed to be records subject to this subdivision. o

Notwithstanding any other provision of this subdivision, state and local law enforcement agencies shall make public
the following information, except to the extent that disclosure of a particular item of information would endanger the

safety of a person involved in an investipation or would endanger the successful completion of the investigation or a
related investigation:

(1) The full name and occupation of every individual arrested by the agency, the individual's physical description
including date of birth, color.of eyes and hair, sex, height and weight, the time and date of arrest, the time and date
of booking, the location of:the arrest, the factual circumstances surrounding the arrest, the amount of bail set,-the
time and manner of release or the location where the individual is currently being held, and all charges the individ-
ual is being held upon, including any outstanding warrants from other jurisdictions and parole or probation holds.

{2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the time, substance, and location of all

complaints or requests for assistance received by the agency and the time and nature of the response thereto, includ-
ing, to the extent the information regarding crimes alleged or committed or any other incident investigated is re-
corded, the time, date, and location of occurrence, the time and date of the report, the name and age of the victim,

the factual circumstances surrounding the crime or incident; and .2 general description of any injuries, property, or -
weapons involyed. The name of a victim . of any crime defined by, Section 220, 236.1,.261, 261.5, 262, 264, 264.1, .

265, 266, 266a, 266b, 266¢, 266, 266, 266, 267, 269, 273a, 273d, 273.5, 283, 286, 288, 288a, 288.2, 288.3 (as
" added by Chapter 337 of the Statutes of 2006), 288.3 (as added by Section 6 of Proposition 83 of the November 7,
2006, statewide general election), 288.5, 288.7, 289, 422.6, 422.7, 422 75, 646.9, or 647.6 of the Penal Code may be
withheld at the victiin's request, or at the request of the victim's parent or guardian if the victim is 2 mifior. When a
person is the victim of more than one crime, information disclosing that the person is a victim of a crimne defined in
- any of the sections of the Penal Code-set forth in this subdivision may be deleted at the request of the victim, or the

victim's parent or guardian if the victim is a minof, in making the report of the crime, cr of any crime or incident

accompanying the crime, available to the public in compliance with the requirements of this paragraph.

(3) Subject to the restrictions of Section 841.5 of the Penal Code and this subdivision, the current address of every
individual arrested by the agency and the current address of the victim of a crime, where the requester declares un-
der-penalty of perjury that the request is made for a scholarly, journalistic, political, or governmental purpese, or that
the request is made for investigation purposes by a licensed private investigator as described m Chapter 11.3 (Fom-
mencing with Section 7512) of Division 3 of the Business and Professions Code. However, the address of the victim
of any crime defined by Section 220, 236.1, 261, 261.5, 262, 264, 264.1, 265, 266, 266a, 266b, 266¢, 266e, 2661,
266, 267, 269, 2738, 273d, 273.5, 285, 286, 288, 2882, 288.2, 288.3 (as added by Chapter 337 of the'Statutes of
2006), 288.3 (as added by Section 6 of Proposition 83 of the November 7, 2006, statewide general election), 288.5,

© 2009 Thomson Reuters/West. é\Tﬁ E,laim to Orig. US Gov. Works,




West's Ann.Cal.Gov.Code § 6254 Page 3

288.7, 289, 422.6, 422.7, 422.75, 646.9, or 647.6 of the Penal Code shall remain confidential. Address information
obiained—put‘suam to this paragraph may not be used dircctly or indirectly, or furnished to anpther, to sell a product
or service to any individual or group of individuals, and the requester shall execute a declarauo_n to thgt e_szect 1'11'1dcr

penalty of perjury. Nothing in this paragraph shall be construed to prohibit or limit a scholarly, journalistic, political,
' or government use of address information obtained pursuant to this paragraph. :

(g) Test questions, scoring keys, and other examination data used to administer a licensing exami{mtion‘, examia'aa-
tion for employment, or academic examination, except as provided for in Chapter 3 (commencing with Section
99150) of Part 65 of Division 14 of Title 3 of the Education Codg.

(h) The contents of real estate appraisals or engineering or feasibility estimates and evaluations made for or by the
state or local agency relative to the acquisition of property, or to prospective public supply and construction con-
tracts, until all of the property has been acquired or all of the contract agreement obtained. However, the law of emi-
nent domain shall not be affected by this provision.

{i) Information required from any taxpayer in connection with the collection of local taxes that is received in confi-
dence and the disclosure of the information to other persons would result in unfair competitive disadvantage to the-
person supplying the information.

(i) Library circulation records kept for the purpose of identifying the borrower of items avaijlable in libraries, and
library and museumn matetials made or acquired and presented solely for reference or exhibition purposes. The ex-
emption in this subdivision shall not apply to records of fines imposed on the borrowers.

(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, including, but not
limited to, provisions of the Evidence Code relating to privilege.

(1) Correspondence of and to the Governor or employees of the Governor's office or in the custody of or maintained
by the Governor's Legal Affairs Secretary. However, public records shall not be transferred to the custody of the
Governor's Legal Affairs Secretary to evade the disclosure provisions of this chapter.

() In the custody of or maintained by the Lepislative Counsel, except those records in the public database main-
tained by the Legislative Counsel that are described in Section 10248,

(n) Statements of personal worth or personal financial data required by a licensing agency and filed by an applicant

with the licensing apency to establish his or her personal qualification for the license, certificate; or permit applied
for. :

{0) Financial data contained in applications for financing under Division 27 (commencing with Section 44500} of
‘the Health and Safety Code, where an authorized officer of the California Pollution Control Financing Authority
determines that disclosure of the financial data would be competitively injurious to the applicant.and the data is re-
quired in order to obtain guarantees from the United States Small Business Administration. The California Pollution
Control Financing Authority shall adopt rules for review of individual requests for confidentiality under this section

and for making available to the public those portions of an application that are subject to disclosure under this chap-
ter. '

{p) Records of state agencies related (o activities governed by Chapter 10.3 (commencing with Section 3512), Chap-
ter 10.5 (conunencing with Section 3525), and Chapter 12 (commencing with Section 3560) of Division 4, that re-
veal a state agency's deliberative processes, impressions, evaluations, opinions, recommendations, meeting minutes,
research, worlc products, theories, or strategy, or that provide instruction, advice, or training to-employees who do
not have full collective_bargaining and representation rights under these chapters. Nothing in this subdivision shall
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be construed to limit the disclosure duties of a state agency with respect to any other records relating to the activities
governed by the employee relations acts referred to in this subdivision. -

(q) Records of state agencies refated to activities governed by Article 2. 6 (conunencing with Section 1408 1), Article

2.8 (commencing with Section 14087.5), and Articie 2.91 (commencing with Section 14089) of Chapter 7 of Part 3
of Division 9 of the Welfare and Institutions Code, that reveal the special negotiator's deliberative processes, discus-

sions, communications, or any other portion of the negotiations with providers of health care services, impressions,

opinions, recommendations, meeting minutes, research, work product, theories, or strategy, or that provide instruc-
tion, advice, or training to employees.

Except for the portion of a contract containing the rates of payment, contracts for inpatient services entered into pur-
suant to these articles, on or after April 1, 1984, shall be open to inspection one year after they are fully executed. If
a contract for inpatient servicés that is entered into prior to April 1, 1984, is amended en or after April 1, 1984, the
amendment, except for any portion containing the rates of payment, shall be open to inspection one year after it is
fully executed. If the California Medical Assistance Comumission enters into contracts with health care providers for
other than inpatient hospital services, those contracts shall be open to inspection one year after they are fully exe-

coveesd ——
cu

Three years after a contract or amendment is open to inspection under this subdivision, the portion of the centract or
amendment containing the rates of payment shall be open to inspection.

Notwithstanding any other provision of law, the entire coritract or amendment shall be open to inspection by the
Joint Legislative Audit Committee and the Legislative Analyst's Office, The committee and that office shall main-

iain the confidentiality of the contracts and amendments until the time a contract or amendment is fully open to in-
spection by the public.

(r) Records of Native American graves, cemeteries, and sacred places and records of Native American places, fea-
tures, and cbjects described in Sections 5097.9 and 5097.993 of the Public Resources Code maintained by, or in the
possession of, the Native American Heritape Comimission, another state agency, or a local agency.

(s) A final accreditation report of the Joint Commission on Accreditation of Flospitals that has been transmitied to

the State Department of Health Care Services pursuant to subdivision (b) of Section 1282 of the Health and Safety
Code. T _

{t) Records of a-local hospital district, formed pursuant to Division 23 (commencing with Zzctisn 32000) of the
Health and Safety Code, or the records of a municipal hospital, formed pursuant to Article 7 {commencing with
Section 37600) or Article 8 (commencing with Section 37650) of Chapter 5 of Part 2 of Division 3 of Titie 4 of this
cade, that relate to any contract with an insurer or nonprofit hospital service plan for inpatient or outpatient services
for alternative rates pursuant to Section 10133 of the Insurance Code. However, the record shall be open to inspec-
tion within one year after the contract is fully executed. ' C )

(u)(1) Information contained in applications for licenses to carry firearms issued pursuant to Section 12050 of the
Penal Code by the sheriff of a county or the chief or other head of a municipal police department that indicates when
or where the applicant is vulnerable to attack or that concerns the applicant's medical or psycholegical history or that
of members of his or her family.

(2) The home address and telephone namber of peace officers, judges, court commissioners, and magistrates that are
set forth in applications for licenses to camy firearms issued pursuant to Section_12050 of the Penal Code by the
sheriff of a county or the chief or other head of a municipal police departmient. -
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(3) The home address and telephone number of peace officers, judges, court commissioners, and magistrates that are
set forth in licenses to carry firearms issued pursuant to Section 12050 of the Penal Code by the sheriff of a county
or the chief or other head of a municipal police depariment.

(v)(1) Records of the Managed Risk Medical Insurance Board related to activities governed by Part 6.3 (commenc-
ing with Section 12695} and Part 6.5 {commencing with Section 12700) of Division 2 of the Insurance Code, and
that reveal the deliberative processes, discussions, conununications, or any other portion of the negotiations with
entities contracting or seeking to contract with the board, or the impressions, opinions, recommendations, meeting
minutes, research, work product, theories, or strategy of the board or its staff, or records that provide instructions,
advice, or training to employees,

(2)(A) Except for the portion of a contract that contains the rates of payment, contracts for health coverage entered
into pursuant to Part 6.3 (commencing with Section 12695) or Part 6.5 (commencing with Section 12700) of Divi-
sion 2 of the Insurance Code, on or after July 1, 1991, shall be open to inspection one year after their effective dates.

(B) If a contract that is entered into prior to July 1, 1991, is amended on or after July 1, 1991, the amendment, ex-

cepr for any portion containing thie rates of payment, shall be open to inspection one year after the amendment has’

been fully executed.

(3) Three years afler a contract or amendment is open to inspection pursuant to this subdivision, the portion of the
contract or amendment containing the rates of payment shall be open to inspection.

(4) Notwithstanding any other provision of law, the entire contract or amendments to a contract shall be open to in-
spection:by the Joint Legislative Audit Committee. The comumittee shall maintain the cenfidentiality of the contracts
and amendments thereto, until the contracts or amendments. to the contracts are open to inspection pursuant to para-

graph (3).

{w){1).Records of the Managed Risk Medical Insurance Board reiated to activities governed by Chapter § {com-

mencing with Secrion 10700) of Part 2 of Division 2 of the Insurance Code, and that reveal the deliberative proc-

esses, discussions, commmunications, or any other portion of the negotiations with health plans, or the impressions,

opinions, reconmendations, meeting minutes, research, work product, theorles or strategy of the board or its staff,
~or records that provide instructions, advice, or training to employees.

(2) Except for the portion of a contract that contains the rates of payment, contracts for heaith coverage entered into
-pursuant to Chapter 8 {commencing with Section 10700) of Part 2 of Division 2 of the Insurance Code, on or after
January I, 1993, shall be open to inspection one year after they have been fully executed.

(3) Notwithstanding any other. provision of law, the entire contract or amendments to a contract shall be open to in-

. spection by the Jaint Legislative Audit Committee. The committee shall maintain the confidentiality of the contracts |

and amendiments thereto, until the contracts or amendments to the contracts are ~open to mspectlon pursuant to para-
graph (2).

(x) Financial data contained in applications for registration, or registration renewal, as a service contractor filed with
the Director of Consumer Affairs pursuant lo Chapter 20 {commencing with Section 9800) of Division 3 of the
Business and Professions Code, for the purpose of estabhshmg the service contractor's net worth, or financial data
regarding the funded accounts held in escrow for service contracts held in force in this state by a service contractor.

(v)(1) Records of the Managed Risk Medical Insurance Board related to activities govermned by Parf 6.2 (commeric-
ing with Section 12693) or Part 6.4 (commencing with Section 12699.50) of Division 2 of the Insurance Code, and
that reveal the deliberative processes, discussions, communications, or any other portion of the negotiations with
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entities contracting or seeking to contract with the board, or the impressions, cpinions, recommendations, meeting

minutes, research, work product, theories, or strategy of the board or its staff, or records that provide instructions,
advice, or traitling to employees. '

{2)(A) Except for the portion of a contract that contains the rates of payment, contracts entered into pursuant to Part
6.2 {commencing with Section 12693) or Part 6.4 (commencing with Section 12699.50) of Division 2 of the Insur-
ance Code, on or after January 1, 1998, shall be open to inspection one year after their effective dates.

(B) If a contract entered into pursuant to Part 6.2 (commencing with Section 12693) or Part 6.4 (commencing with
Section 12699.50) of Division 2 of the Insurance Code is amended, the amendment shall be open to inspection one
year after the amendment has been fully executed.

(3) Three years after a contract or amendment is pen to inspection pursuant to this subdivision, the portion of the
contract or amendment containing the rates of payment shall be open to inspection.

(_QINotwit‘hstanding any other provision of law, the entire contract or amendments to a contract shall be cpen to in-
spection by the Joint Legislative Audit Committee. The committee shall maintain the confidentiality of the contracts
and amendments thereto until the contract or amendments to a contract are open to inspection pursuant to paragraph

(2) or (3).

{5} The exemption from disclosure provided pursuani io this subdivision for the contracts; defiberative procssses,
discussions, communications, negotiations, impressions, opinions, recommendations, meeting minutes, research,
work product, theories, or strategy.of the board or its staff shall also apply to the contracts, deliberative processes,
discussions, comihunications, neégotiations, impressions, opinions, recommendations, meéting minutes, research,
work produict, theories, or strategy of applicants puisuant to Part 6.4 (commencing with Section 12699.50) of Divi-
sion 2 of the Insurance Code.

(z) Records obtained pursuant to paragraph (2) of subdivision (c) of Section 2891.] of the Public Utilities Code.

{aa) A document prepared by or for a state or local agency thal assesses its vulnerability to terrerist attack or other
criminal acts intended to disrupt the public ageicy's operations and that is for distribution or consideration in a
. closed session. - :

(ab) Critical infrastructure information, as defined in Section 131(3) of Title 6 of the United States Code, that is vol-
untarily submitted fo the Caiifornia Emergency Managénisni Agency for use by inat vilice, iifcluding the identity of
the person who or entity that voluntarily submitted the information, As used in this subdivision, “voluntarily submit-
ted™ means submitted in the absence of the office exercising any legal autharity to compe! access to or submission of
critical infrastructure information. This subdivision shall not affect the status of information in the possession of any
other state or local governmental agency. .

(ac) All information provided to the Secretary of State by a person for the purpose of registration in: the Ad.var;ce
Health Care Directive Registry, except that those records shall be released at the request of a health care provider, a
public guardian, or the registrant's legal representative.

(ad) The following records of the State Compensation Insurance Fund:

(1) Records related to claims pursuant to Chapter 1 (commencing with Section .3200.J of Di.vision 4lof the Labor
Code, to the extent that confidential medical information or other individually identifiable information would be

disclosed.
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(2) Records related to the discussions, communications, or any other portion of the negotiations with entities con-
tracting or seeking to contract with the fund, and any related deliberations,

(3) Records related to the impressions, opinions, recommendations, meeting minutes of meetings or sessions that are
lawfully closed to the public, research, work product, theories, or strategy of the fund or its staff, on the develop-
ment of rates, contracting strategy, underwriting, ar competitive strategy pursuant to the powers granted to the fund
in Chapter 4 (commencing with Section 11770} of Part 3 of Division 2 of the Insurance Code.

(4} Records obtained to provide workers' compensation insurance under Chapter 4 (commencing with Section
11.770) of Part 3 of Division 2 of the Insurance Code, including, but not limited to, any medical claims information,
policyholder information provided that nothing in this paragraph shall be interpreted to prevent an insurance agent
or broker from obtaining proprietary information or other information authorized by law to be obtained by the agent
or broker, and information on rates, pricing, and claims handling received from brakers.

(5)(A) Records that are trade secrets pursuant to Section 6276.44, or Article 11 (commencmg with Section 1060} of
Chapter 4 of Division 8 of the Evidence Code, including without Iimjtation, instructions, advice, or training pro-
vided by the State Compensation Insurance Fund to its board members, officers, and employees regardmg the fund's
special investigation unit, internal audit unit, and informational security, marketing, rating, pucmg, underwriting,
claims handling, audits, and collections.

(B) thxa)iﬂmstanding subparagraph (A), the portions of records containing trade secrets shall be available for review
by the Joint Legislative Audit Committee, the Bureau of State Audits, Division of Worlcérs' Compensation, and the
Department of Ingurance to ensure compliatce with applicable law.

(6)(A) Internal audits containing proprietary information and the following records that are related to an internal
audit; '

Tl
M

(i) Personal papers and correspondence of any person pruw:ding assistance to the fund when that person has re-

quested-in writing that his or her papers and correspondence be kept private and confidential. Those papers and cor-
respondence shal] bacome public records if the writtenr requast is withdrawn or upon order of the fund.

(i1) Papers correspondence memoranda, or any substantwe 1nf'ormatmn pertammg to any audjt not. completed or an
internal audit that contains.proprietary information.

(B) Notwithstanding subparagraph (A), the portions of records containifig pmpuetary information, or any informa-
tion specified in subparagraph (A) shall be available for review by the Joint Legislative Audit Comimittee, the Bu-

reau of State Audits, Division of Workers' Compematmn and the Department ofInsurance to ensure comphance
with applicable law. - - - )

(7)(A) Except as provided in subparagraph (C), contracts entered into pursuant to Chapler 4 (commencmg with

Section 11770} of Part 3 of Division 2 of the lnsurance Code shall be open to inspection one year after the contract
has been fully executed. .

(B) If a contract entered into pursuant to Chapter 4 (commencing with Section 11770) of Part 3 of Division 2 of the

Insurance Code is amended, the amendment shall be open to inspection one year after the amendment has been fully
executed.

(C) Three years after a contract or amendment is open to inspection pursuant to this subdivisibn, the portion of the

© 2009 Thomson Reuters/West, géglaim to Orig. US Gov. Works.




West's Ann.Cal.Gov.Code § 6254 Page 8

contract or amendment containing the rates of payment shall be apen to inspection.

(D) Notwithstanding any other provision of law, the entire coniract or amendments to a contract shall be open to
inspection by the Joint Legislative Audit Committee. The committee shall maintain the confidentiality of the con-

" tracts and amendments thereto until the contract or amendments to a contract are open to inspection pursuant to this
paragraph.

(E) Nothing in this parapraph is tntended to apply to documents related to contracts with pubhc entities that are not
otherwise expressly confidential as to that public entity.

(F} For purposes of this paragraph, “fully executed” means the point in time when all of the necessary parties to the
contract have signed the contract.

Nothing in this section prevents any agency from-opening its records concerning the administration of the agency to
publlc mspectlon unless disclosure is otherwise pr0h1b1ted by law.

thhmg in this section prevents any health facility from disclosing 1o a certified bargammg agent relevant f' nancmg
information pursuant to Section 8 of the Nationa! Labor Relations Act (29 U.5.C. Sec. 158).

CREDIT(S)

{Added by Stats.1981, c. 684, p, 2484, § 1.5, eff. Sept. 23, 1981, operative Jan. 1, 1982 Amended by Stats. 1982, c.
-83, p. 242, § 1, eff. March 1, 1982; Stats.1982, c. 1492, p. 5778, § 2, Stats.1982, c. 1594, p. 6299, § 2, eff. Sept. 30,
1982, Stats 1983, c. 200, § 1, eff. July 12, 1983, Stats. 1983, ¢. 621, § 1; Stats. 1983, ¢. 955, § 1; Stats. 1983, ¢. 1315,
§ 1; Stats. 1984, c. 1516, § 1, eff. Sept. 28, 1984 Stats. 1985, c. 103, § 1; Stats. 1985, ¢. 1218, § 1; Stats. 1986, c. 185,
§ 2; Stats. 1987, c. 634, GI eff, Sept. 14, 1987, Stats. 1987, c. 635,§ ; Stats. 1988, c. 870, § 1; Stats. 1988, c. 1371, §
2; Stats. 1989, c. 191, § 1; Stats.1990. c. 1106 (S.B.2106). § 2; Stats. 1991, c. 278 (AB.99), § 1.2 eff July 30, 1991;

Stats. 1991, c. 607 (S.B.98), § 4; Stats.1992, ¢, 3 (A.B,1681), § 1. eff. Feb. 10, 1992; Stats.1992, ¢. 72 (A.B.1325), S
2, eff. May 28, 1992; Siats 1992, ¢. 1128 (A.B.1672). § 2. operative July 1, 1993; Stats.1953, . 606 (A B.166), § 1,
eff. Cct. 1,-1993; Stats.1993. ¢, 610 (A.B.6). § 1, eff. Oct. 1, 1993; 5tats, 1993, ¢. 611 (S.B.60)..§ 1, eff. Qct. 1, 1993;
Stats.1993. ¢, 1265 (S.B.798), § 14; Stats. 1994, c, 82 (A.B.2547), & 1; Stats.1994, c. 1263 (A B.1328) § 1.5,

Stais. 1995, ¢. 438 (A.B.985). § 1; Stats. 1995, c. 777 (A.B.958),.§ 2: Stats.1995, ¢c. 778 (S.B.1059), § 1.5; 5tat5.1996, .. . .: ...

c. 1075 (S.B:1444), § 11; Stats. 1997, ¢. 623 (A.B.1126), § 1: Stats.1998..c. 485 (A.B.2803). § 83; Stats.1998. ¢c. 13
" (AB487) & 1; Stats. 1998.¢c. 110 (AB.1795). § ; ‘Stafs.2000, ¢, 184 (A B.1349), § 1; Stats.2001, ¢. 159 (SBGGZ‘) ‘
§ 165; Siats. 2000, o vE 803358435 o1 -Stats.2003, ¢. 230 (A.B.1762), § 1. eff. Aug. 11, 2003; Stats.2004, ¢.

(A.B.1209), § 1. eff. Jan. 22, 2004; Stats.2004. c. 183 (A.B.3082), § 134; Stats.2004, ¢. 228 SB 1103), § 2 eff
Aug. 16, 2004; Stats.2004, c,:'ssz {A.B.2445) 8§ 1; Stats.2004, c. 937 (A.B.1933),.§ 2.5; Stats.2005, ¢. 22
{S.B.1108). § 71; Stats.2003, c. 476 (A:B.1455), § 1. eff. Oct. 4 _2003; Stats, 2005, ¢. 670 (3.8.922), § 1.5, eff. Oct.
'7.2005; Stats.2006, c. 538 (S.B.1852). § 232; Stats.2007, c. 577 (A.B.1750). § 1. eff. Oct. 13, 2007; Stats 2007, c.
573 (S.B.449). § 1.5; Stats.2008, c. 344 (S. B.1145). § 1. eff. Sept. 26, 2008; M,__&zcmw_é}_

Stats. 2008 c. 372 (A.B38). § | 3

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. 1 of the
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots.
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C ,
Effective:{See Text Amendments]

West's Annotaied California Codes Currenthess

Penal Code (Refs & Annos)

Part 1. Of Crimes and Punishments
" _Title 8. Of Crimes Against the Person

M8 Chapter 4. Robbery (Refs & Annos)
=+ § 211. Definition

Robbery defined. Robbery is the felonious taking of personal property in 