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!de111i1y "f'/wfi. 03-TC-08. Thl! attached Supplemental Analysis addresses issu.:s raised in 
daima11t's 1·equ.:st to modit)r the Proposed Statcmcnt of Decision (Item 8) or postpone 
(rnminuc) the hearing. The request to postpone• was denied. 
Thc:1·e may he testimony on this item. 

Proposed Statement ol' Decision for lte111 8. Set: Supplc111cntal Analysis. 

Pub I ic Comment 

Blue Reference Bindn: c;on·rnmrnt Code Update 

One l11'thi: budget trailer bills amended Ciowrnmcnt Code sectilln 17561. subdivision (d), changing the 
date that th<: Controller shall pay any eligible reimbursement claim from August 15 to October 15. 

!'lease repla<.:.: the Gol'ernmcnt Code in your Blue RcfcTcnce 13inckr with the enclosed update. 

We look forwa1·d to seeing you at the next mo:cting. 

v;J~!k~ 
l'AULJ\ l-llCJ\Sl-11 ~x 
Executive Director U 
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cc·: Ca111illc Shelton. Chief Legal Counsel 
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The City requests \!Jill tht: lnilancc of' the paragraph alter the st'cond 'c·ntcncc be stricken. or in 
the altcrnativl' the l.inding he: rcrnnn·d arid the City he ::illuwed tu adc!r-css the· issue in the 
l'aramet,;rs a11d (i1•.idcline phase without prejudice. 

As was t'\'idc1ll in the City's ,\•larch 4. 2009. lili11g. tht' City is i;1 agrcernt'nl with Staff. and as it 
turned out. with 1he Departrncr!l ol' Pin<mCt\ as to what is and is 1~01 lllillHbtcd. Thal is not ti1e 
issue hc:re. The issue is that a finding has been 111adc as to Para111ctcrs and Guidelines when no 
such document h<ts been fikd with or is 11nder rnnsidcrntio11 by the C:o111111issio11. Moreover. 
given the uplions presented hy AR 1122, 110 Para111cte1"; and C:iuidclines rnay ulr.imatcly be filed 
with this Crnnn1is~:i:Jn for full StafT analysis. The City simply asks th:11 it be allowed to make 
'°''hatevcr a1·gu1m:11t:< and to present wha\<.;,·er leslimony it is able to muster !G st:pporl :my 
Para1m:1cr· and CiuiJcli11cs it 1m~y choose to lilc. 

01herwisc ii' ynu do nol sec iit tn gr:mt the:: alxH"e requc.,t the City requests that Ilic abuvc-state,J 
i;w\lcr be ('O!ltimtcd to rvfoy 2'). 2001). Th::: City was timc-ba1Tc:d f'rom bringing its requcs1. under 
California Code of Rcgul:uions. title 2, sccti1)n 118~.IJL subdivision (c)(l}(A) for a mand:itory 
granting of' the reql!l:st. as the City rt'.ci::i ved its proposed St<1li::111c1n or Decision 10day, March 16, 
20lJtJ, aml the City's r:opresrntativc received ii on March 13. Thus the City hrings its request 
nndcr io California Coric ol'Regulali011s, title 2. st:cliun 1183.01, suhdivision (c)(2)(Cl. Tnis 
r''"iu<:st is brought pursua111 to Cali l(x11ia Code of Regulations. title 2, :;cction 1181.1. subdivision 
(Ii)( I). in that. the Staff increased Ilic nurnher of' isst1es pending hy rni:;ing <lli issue in the f'i11al 
Staff i\naiysis anJ proposed Statement of Decision which was hc;·ctol'o1·e unraiscd. unbri::fcd, 
and unsupponcd by <my evidcn(;c or argttmenl by the \est claimant or any st:~tc ag(:ncy or any 
intGrL'.;;ted party. The City requests an opporll!nily to rcsponct soj_;;;J.J: to the new issue raised 
regarding the r~·fnral activity and its bar from the Paramelers and Cuidc:!incs phase as not b~ing 
n;;:;;onah!y necessary. 

Should this reql!es' be gr:unctl the City also rt>q11esls that a bricling schedule he set to allow l'or 
in1eres1ed p;1rtics lo cornment un the City's re~ponse. Should tl1is r<:qucst he tknied. 1he Cit:,-­
:·cqucsts a pDslpor1c11;cnt of' tlK hearing lu allow J()r prc-h<~aring Lo review the issue with Staff 
~111d interested p;irtie.s. 

Shouid y<:it1 h:we any qucs1ions, please do not hesi\alc to conti'!ct me . 
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Hearing Date: March 27, 2009 
J:\MANDA TES\2003\TC\03tc08\TCIFSSA 

ITEMS7 ANDS 
TEST CLAIM AND PROPOSED ST A TEMENT OF DECISION 

SUPPLEMENTAL STAFF ANALYSIS 

Penal Code Section 530.6, Subdivision (a) 
Statutes 2000, Chapter 956 

Identity Theft 
03-TC-08 

City of Newport Beach, Claimant 

Background 

On February 2, 2009, Commission staff issued the draft staff analysis for this test claim which 
concluded that Penal Code section 530.6, subdivision (a), as added by Statutes 2000, chapter 
956, mandates a new program or higher level of service for local law enforcement agencies 
within the meaning of article XIII B, section 6 of the Califomia Constitution, and imposes costs 
mandated by the state pursuant to Government Code section 1 7 514 for the fol lowing activities 
only: 

• 

• 

take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; and, 

begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

The draft staff analysis also included specific findings that two activities were not reimbursable. 
First, referral of the matter to the law enforcement agency where the suspected crime was 
committed for further investigation of the facts is not a mandated activity and therefore is not 
reimbursable. Second, the requirement to provide the complainant with a copy of the police 
report is not a new program or higher level of service because Government Code section 6254, 
subdivision (f), as added by Statutes 1981 chapter 684, already required local law enforcement 
agencies to provide complainants with a copy of the report. 

On March 3, 2009, the claimant submitted comments concurring with the draft staff analysis and 
made the following additional comment: 

[T]he City, however, reserves the right to revisit during the Parameters and 
Guidelines phase, the issue of including the activity of referring the matter to the 
Jaw enforcement agency where the suspected crime was committed for further 



investigation. Although Staff has found that this activity was not mandated, it 
may still be considered as reasonabl[y] necessary to carry out the mandate. 1 

The claimant's comment was addressed in the final staff analysis on page 12 and in the 
Proposed Statement of Decision as follows: 

The Commission finds that determining the appropriate law enforcement agency 
to investigate the matter further and making a referral to that agency is not a state­
mandated activity and as such is not reimbursable. Claimant, in comments on the 
draft staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters and Guidelines phase ... as reasonabl[y] 
necessary to carry out the mandate."2 If local law enforcement opts to undertake 
this activity it would do so after the completion of all of the state mandated 
activities. Because this activity cannot occur until all mandated activities are 
complete, it cannot be reasonably necessary to carry out the mandated activities. 
Though such a referral may be in the spirit of the law and may be good public 
policy, it is not a specifically mandated activity, not necessary to carry out the 
mandate, and therefore not reimbursable. The Commission finds that determining 
the appropriate law enforcement agency to investigate the matter further and 
making a referral to that agency is not a state-mandated activity and that this 
optional activity may not be addressed in the parameters and guidelines.3 

On March 16, 2009 the claimant, the City of Newport Beach, filed a request to amend the 
Proposed Statement of Decision or, in the alternative, a request for a continuance of this test 
claim. Specifically, the claimant requests that the Proposed Statement of Decision be amended 
to delete any findings regarding the parameters and guidelines and suggests that the above e 
paragraph be stricken with the exception of the first two sentences. This would enable the 
claimant to provide evidence at the parameters and guidelines stage that the activity of refe1Ting 
the matter to the law enforcement agency where the suspected crime was committed for further 
investigation is reasonably necessary to carry out the mandate. On March 18, 2009, the 
Executive Director denied the request to postpone the hearing and issued this supplemental 
analysis. 

Discussion 

Amendment of the Proposed Statement of Decision 

The claimant states that the final staff analysis and Proposed Statement of Decision make a 
finding on the parameters and guidelines, which is not before the commission, and that staff 
increased the number of issues pending by raising an issue for the first time in the final staff 
analysis and Proposed Statement of Decision. However, the only issue addressed in the final staff 
analysis and the Proposed Statement of Decision that was not addressed in the draft staff analysis 
was not raised by staff. The issue of whether the activity of determining the appropriate law 
enforcement agency to investigate the matter further and making a referral to that agency is a 

1 Exhibit F, page 153. 
2 Exhibit F, page 153. 
3 Proposed Statement of Decision, page 12. 
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mandated activity was raised by claimant in the original test claim filing.4 The issue of whether 
the referral activity is "reasonabl[y] necessary to carry out the mandate," was raised by claimant 
in its comments on the draft staff analysis and the final staff analysis and Statement of Decision 
simply responded to the claimant's comment. 

The Commission's regulations state that "all written comments timely filed shall be reviewed by 
commission staff and may be incorporated into the final staff analysis. "5 Moreover, with regard 
to the parameters and guidelines, California Code of Regulations, title 2, Section 1183 .1, 
subdivision (a) ( 11) specifies that the legal and factual basis for the parameters and guidelines 
are found in the administrative record for the test claim, which is on file with the Commission. 
Since the legal and factual basis must come from the file on the test claim, it is not improper for 
the Commission to make legal and factual findings at the test claim hearing that may have an 
effect on what may be included in the parameters and guidelines. Moreover, though it is true 
that "the most reasonable means of complying with the mandate" are those methods not specified 
in statute or executive order that are necessary to carry out the mandated program,6 the test claim 
file provides the legal and factual basis to support the parameters and guidelines. 

Here, the draft staff analysis included a finding that the referral activity was not mandated. More 
importantly, for purposes of the issue at hand, it is clear from the legislative intent for Senate Bill 
602, Statutes of 2003, chapter 53, which is discussed in the draft staff analysis, that the local 
agency is responsible for taking a police report and beginning investigation. If the investigation 
reveals the crime was committed in another jurisdiction, then the investigation can be referred to 
another agency in the jurisdiction where the crime occurred.7 Page 10 of the draft staff analysis8 

states in pertinent part: 

The adverb "further" means "1. Going beyond what currently exists: without 
further ado. 2. Being an addition."9 Thus, "fm1her investigation" necessarily 
requires the law enforcement agency that takes the police report to first begin an 
investigation before referring it out to another agency so that that the other agency 
may go beyond or add to the investigation that was begun by the referring agency. 
Still, some local agencies found this language confusing saying that it was unclear 
whether it permitted a local law enforcement agency to simply refer a matter to a 
jurisdiction where the suspected crime occurred without investigation. 10 Three 
years after enactment of the test claim statute, section 530.6 was an1ended by 
Statutes of2003, chapter 533 which is not pied in this test claim, for the purpose 
of clarifying that the local law enforcement agency with jurisdiction over the 

4 Exhibit A, page 103. 
5 2 California Code of Regulations (CCR) 1183.07 subdivision (c). 
6 2 CCR 1183. I, subdivision (a) ( 11 ). 
7 

See Assembly Floor Analysis, as amended September I 0, 2003, page 5. 
8 See Exhibit E, page 142. 
9 

Roget's l1, The New Thesaurus, Expanded Edition, page 435. 

'
0 Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended 

June 26, 2003, page 7. 
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11 Ibid. 

victim's residence or place of business must take the police report and begin an 
investigation 11 to say: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as 
described in subdivision (a) of Section 530.5, may initiate a law 
enforcement investigation by contacting the local law enforcement 
agency that has jurisdiction over his or her actual residence or place of 
business, which shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an investigation of the 
facts" or, i !f the suspected crime was committed in a different 
jurisdiction, the local law enforcement agency may refer the matter to the 
law enforcement agency where the suspected crime was committed for 
fm1her investigation of the facts. 

(Underlining and strikethrough of amendments and deletions added.) 

The California Supreme Court stated: 

Where changes have been introduced to a statute by amendment it must 
be assumed the changes have a purpose .... '" (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325, 1337 [283 Cal.Rptr. 893, 813 
P.2d 240].) That purpose is not necessarily to change the law. "While an 
intention to change the law is usually inferred from a material change in 
the language of the statute [citations], a consideration of the smTounding 
circumstances may indicate, on the other hand, that the amendment was 
merely the result of a legislative attempt to clarify the true meaning of 
the statute. (Afartin v. California Mut. B. & L. Assn. ( 1941) 18 Cal.2d 
478, 484 [116 P.2d 71].) 12 

In this instance, there is a statement oflegislative intent to clarify the test claim 
statute. 13 

Thus, referral of the matter to another jurisdiction for further investigation of the 
facts is only permitted after the investigation has begun and at that point would be 
at the discretion of the referring law enforcement agency. 14 The clarifying 
language did not change the original requirement for the law enforcement agency 
where the alleged victim resides to begin an investigation of the matter because, 
as discussed above, the language "further investigation of the facts" necessarily 
implies that a preliminary investigation of the facts was conducted by the law 
enforcement agency that took the police rep01t. Because this permissive authority 
to refer the matter to another jurisdiction does not require any action on behalf of 
local law enforcement, it does not impose a new state-mandated activity. 

" Williams v. Carce/Ii ( 1993) 5 Cal.4th 561. 

"Assembly Committee on Judiciary analysis of SB 602, supra, page 7. 
14 Ibid. 
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Based upon the language contained in the test claim filing, the draft staff analysis and the 
claimants comments on the draft staff analysis discussed above, it is clear that the final 
st<tff analysis and proposed statement of decision were not the first documents to raise the 
issue of whether the referral activity is mandated or is reasonably necessary to implement 
the mandate. 

However, staff has no legal objection to limiting the finding to the mandate issue and deferring 
discussion of whether the activity of referring the matter to the law enforcement agency where 
the suspected crime was committed for further investigation is "reasonably necessary." As a 
courtesy to the claimant, staff proposes that the relevant paragraph on page 12 of the final staff 
analysis and page 12 of the Proposed Statement of Decision be modified as follows: 

The Commission finds that determining the appropriate law enforcement agency 
to investigate the matter further and making a referral to that agency is not a state­
mandated activity and as such is not reimbursable. Claimant, in comments on the 
draft staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters and Guidelines phase ... as reasonabl[y] 
necessary to carry out the mandate. " 15 lf local law enforcement opts to undertake 
this activity-it would do so after the completion of all of the state mandated 
activities. Beeause this activity ca1mot ocrnr until all mandated activities are 
complete, it canf!'7H3e reasonably necessary to carry out the mandated-activities. 
Though suoh a referral may be in the spirit of the law and may be good pub lie 
policy, iHs-net-a-specifically mandated activity, not neeessary to carry out the 
111iHldate, and tl1erefore not reimbursable. The Commission finds that determining 
the apprn·17riate law enforcement agency to investigate the matter further-aJ.ffi 
making a referral-to that agency is not a state mandated activity and that this 
epttenal activi:y may net be addressetl-i+Hhe parameters and guidelines.1-6 

CONCLUSION 

Therefore, staff concludes that the relevant paragraph on page 12 of the final staff analysis 
and page 12 of the Proposed Statement of Decision should be modified as follows: 

The Commission finds that determining the appropriate law enforcement agency 
to investigate the matter fmther and making a referral to that agency is not a state­
mandatccl activity and as such is not reimbursable. Claimant, in comments on the 
draft staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters and Guidelines phase ... as reasonabl[y] 
ncccs.sary to carry out the mandate." 17 If local la·.v enforcement opts to undenake 
this activity it would do sE!-il-Aer the eompletion of all of the state maiffiated 
activities. Because this activity eam101 occur until all mandated activities are 
complete, it cannot 13e reasonably necessary to carry out the mandated activities. 
Though such a referral may be in the spirit of the law and may be good public 

15 Exhibit F, page 153. 
16 Proposed Statement of Decision, page 12. 

• 
17 Exhibit F, page 153. 
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poliey, it is not a specifically mandated acti~·ity, not necessary to carry out the 
mandate, and therefore not reimbursable. The Commission finds that determining 
the appropriate Jaw enforcement agency to investigate the matter further and 
making a referral to that agency is not a state mandated activity and that this 
optional activity may not be addressed in the-parameters and guidelines.-!-& 

Recommendation Item 7 

Staff recommends that the Commission adopt the final staff analysis as modified on 
March 18, 2009 with the language above. (Yellow Paper) 

Recommendation Item 8 

Staff recommends that the Conunission adopt the Proposed Statement of Decision as modified 
on March 18, 2009 with the language above. (Blue Paper) 

18 Proposed Statement of Decision, page 12. 
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SUPPLEMENTAL STAFF ANALYSIS 

Penal Code Section 530,6, Subdivision (a) 
Statutes 2000, Chapter 956 

identify Theft 
03-TC-08 

City of Newport Beach, Claimant 

Background 

On February 2, 2009, Commission staff issued the draft staff analysis for this test claim which 
concluded that Penal Code section 530,6, subdivision (a), as added by Statutes 2000, chapter 
956, mandates a new program or higher level of service for local law enforcement agencies 
within the meaning of article Xlll B, section 6 of the California Constitution, and imposes costs 
mandated by the state pursuant to Government Code section 17514 for the following activities 
only: 

• take a police report supporting a violation of Penal Code section 530,5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose, 

The draft staff analysis also included specific findings that two activities were not reimbursable. 
First, referral of the matter to the law enforcement agency where the suspected crime was 
committed for further investigation of the facts is not a mandated activity and therefore is not 
reimbursable. Second, the requirement to provide the complainant with a copy of the police 
report is not a new program or higher level of service because Government Code section 6254, 
subdivision (f), as added by Statutes 1981 chapter 684, already required local law enforcement 
agencies to provide complainants with a copy of the report. 

On March 3, 2009, the claimant submitted comments concurring with the draft staff analysis and 
made the following additional comment: 

[T]he City, however, reserves the right to revisit during the Parameters and 
Guidelines phase, the issue of including the activity of referring the matter to the 
law enforcement agency where the suspected crime was committed for further 



investigation. Although Staff has found that this activity was not mandated, it 
may still be considered as reasonabl[y] necessary to carry out the mandate.

1 

The claimant's comment was addressed in the final staff analysis on page 12 and in the 
Proposed Statement of Decision as follows: 

The Commission finds that determining the appropriate law enforcement agency 
to investigate the matter fmiher and making a referral to that agency is not a state­
mandated activity and as such is not reimbursable. Claimant, in comments on the 
draft staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters and Guidelines phase ... as reasonabl[y] 
necessary to carry out the mandate. "2 If local law enforcement opts to undertake 
this activity it would do so after the completion of all of the state mandated 
activities. Because this activity cannot occur until all mandated activities are 
complete, it cannot be reasonably necessary to carry out the mandated activities. 
Though such a referral may be in the spirit of the law and may be good public 
policy, it is not a specifically mandated activity, not necessary to carry out the 
mandate, and therefore not reimbursable. The Commission finds that determining 
the appropriate law enforcement agency to investigate the matter further and 
making a referral to that agency is not a state-mandated activity and that this 
optional activity may not be addressed in the parameters and guidelines.3 

On March 16, 2009 the claimant, the City of Newport Beach, filed a request to amend the 
Proposed Statement of Decision or, in the alternative, a request for a continuance of this test 
claim. Specifically, the claimant requests that the Proposed Statement of Decision be amended 
to delete any findings regarding the parameters and guidelines and suggests that the above 
paragraph be stricken with the exception of the first two sentences. This would enable the 
claimant to provide evidence at the parameters and guidelines stage that the activity of referring 
the matter to the law enforcement agency where the suspected crime was committed for further 
investigation is reasonably necessary to carry out the mandate. On March 18, 2009, the 
Executive Director denied the request to postpone the hearing and issued this supplemental 

· analysis. 

Discussion 

Amendment of the Proposed Statement of Decision 

The claimant states that the final staff analysis and Proposed Statement of Decision make a 
finding on the parameters and guidelines, which is not before the commission, and that staff 
incre~iscd the number of issues pending by raising an" issue for the first time in the final staff 
analysis and Proposed Statement of Decision. However, the only issue addressed in the final staff 
analysis and the Proposed Statement of Decision that was not addressed in the draft staff analysis 
was not raised by staff. The issue of whether the activity of determining the appropriate law 
enforcement agency to investigate the matter further and making a referral to that agency is a 

'Exhibit F, page 153. 
2 Exhibit F, page 153. 
3 Proposed Statement of Decision, page 12. 

2 



• 

mandated activity was raised by claimant in the original test claim filing.4 The issue of whether 
the referral activity is "reasonabl[y] necessary to carry out the mandate," was raised by claimant 
in its comments on the draft staff analysis and the final staff analysis and Statement of Decision 
simply responded to the claimant's comment. 

The Commission's regulations state that "all written comments timely filed shall be reviewed by 
commission staff and may be incorporated into the final staff analysis."5 Moreover, with regard 
to the parameters and guidelines, California Code of Regulations, title 2, Section 1183 .1, 
subdivision (a) (11) specifies that the legal and factual basis for the parameters and guidelines 
are found in the administrative record for the test claim, which is on file with the Commission. 
Since the legal and factual basis must come from the file on the test claim, it is not improper for 
the Commission to make legal and factual findings at the test claim hearing that may have an 
effect on what may be included in the parameters and guidelines. Moreover, though it is true 
that "the most reasonable means of complying with the mandate" are those methods not specified 
in statute or executive order that are necessary to carry out the mandated program,6 the test claim 
file provides the legal and factual basis to support the parameters and guidelines. 

Here, the draft staff analysis included a finding that the referral activity was not mandated. More 
importantly, for purposes of the issue at hand, it is clear from the legislative intent for Senate Bill 
602, Statutes of2003, chapter 53, which is discussed in the draft staff analysis, that the local 
agency is responsible for taking a police report and beginning investigation. If the investigation 
reveals the crime was committed in another jurisdiction, then the investigation can be referred to 
another agency in the jurisdiction where the crime occurred. 7 Page I 0 of the draft staff analysis8 

states in pertinent part: 

The adverb "further" means "1. Going beyond what currently exists: without 
further ado. 2. Being an addition."9 Thus, "further investigation" necessarily 
requires the law enforcement agency that takes the police report to first begin an 
investigation before referring it out to another agency so that that the other agency 
may go beyond or add to the investigation that was begun by the referring agency. 
Still, some local agencies found this language confusing saying that it was unclear 
whether it permitted a local law enforcement agency to simply refer a matter to a 
jurisdiction where the suspected crime occurred without investigation. JO Tlu·ee 
years after enactment of the test claim statute, section 530.6 was amended by 
Statutes of 2003, chapter 533 which is not pied in this test claim, for the purpose 
of clarifying that the local law enforcement agency with jurisdiction over the 

4 Exhibit A, page I 03. 
5 2 California Code ofR.egulations (CCR) 1183.07 subdivision (c). 
6 2 CCR 1183.1, subdivision (a) ( 11 ). 
7 

See Assembly Floor Analysis, as amended September 10, 2003, page 5. 
8 See Exhibit E, page 142. 
9 Roget's II , The New Thesaurus, Expanded Edition, page 435. 

Jo Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended 
June 26, 2003, page 7. 
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11 Ibid. 

victim's residence or place of business must take the police report and begin an 
• · • 11 111vest1gat1on to say: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as 
described in subdivision (a) of Section 530.5, may initiate a Jaw 
enforcement investigation by contacting the local law enforcement 
agency that has jurisdiction over his or her actual residence or place of 
business, which shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an·investigation of the 
facts~ &1';-i- lf the suspected crime was committed in a different 
jurisdiction, the local law enforcement agencv may refer the matter to the 
law enforcement agency where the suspected crime was committed for 
further investigation of the facts. 

(Underlining and strikethrough of amendments and deletions added.) 

The California Supreme Court stated: 

Where changes have been introduced to a statute by amendment it must 
be assumed the changes have a purpose .... ' " (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325, 1337 [283 Cal.Rptr. 893, 813 
P.2d 240].) That purpose is not necessarily to change the law. "While an 
intention to change the law is usually inferred from a material change in 
the language of the statute [citations], a consideration of the surrounding 
circumstances may indicate, on the other hand, that the amendment was 
merely the result of a legislative attempt to clarify the true meaning of 
the statute. (Martin v. California A1ut. B. & L. Assn. (1941) 18 Cal.2d 
478, 484 [116 P.2d 71).) 12 

In this instance, there is a statement of legislative intent to clarify the test claim 
statute. 13 

Thus, referral of the matter to another jurisdiction for further investigation of the 
facts is only permitted after the investigation has begun and at that point would be. 
at the discretion of the referring law enforcement agency. 14 The clarifying 
language did not change the original requirement for the law enforcement agency 
where the alleged victim resides to begin an investigation of the matter because, 
as discussed above, the language "further investigation of the facts" necessarily 
implies that a prelimimU)' investigation of the facts was conducted by the law 
enforcement agency that took the police report. Because this permissive authority 
to refer the matter to another jurisdiction does not require any action on behalf of 
local law enforcement, it does not impose a new state-mandated activity. 

12 Wi/liams v. Carce/Ii (1993) 5 Cal.4th 561. 
11 Assembly Committee on Judiciary analysis of SB 602, supra, page 7. 

• 
14 

Jhid. 
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Based upon the language contained in the test claim filing, the draft staff analysis and the 
claimants comments on the draft staff analysis discussed above, it is clear that the final 
staff analysis and proposed statement of decision were not the first documents to raise the 
issue of whether the referral activity is mandated or is reasonably necessary to implement 
the mandate. 

However, staff has no legal objection to limiting the finding to the mandate issue and defen-ing 
discussion of whether the activity of referring the matter to the law enforcement agency where 
the suspected crime was committed for further investigation is "reasonably necessary." As a 
courtesy to the claimant, staff proposes that the relevant paragraph on page 12 of the final staff 
analysis and page 12 of the Proposed Statement of Decision be modified as follows: 

The Commission finds that determining the appropriate law enforcement agency 
to investigate the matter further and making a referral to that agency is not a state­
mandated activity and as such is not reimbursable. Claimant, in comments on the 
draft staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters and Guidelines phase ... as reasonabl[y] 
necessary to carry out the mandate." 15 Ifloeal law enforeement opts to undertake 
this aetivity it would do so after the cornpletion of ull of the state rnandated 
aetivities. Beeause this aetivity cannot oeeur until all mandated activities are 
complete, it eannot be reasonably neeessary to earry out ti:e mandated actiYities. 
Though sueh a referral may be in the spirit of the law and may be good public 
j*Hiey, it is not a specifieally mandated activity, Hot necessary 'io carry out ~he 
mandate, and therefore not reimbursable. The Commission finds that determining 
the appropriate law eHforcement agency to investigate the matter further and 
making a referral to that agency is not a state mandated activity and that this 
optional activity may not be addressed in the parameters and guidelines.+!i 

CONCLUSION 

Therefore, staff concludes that the relevant paragraph on page 12 of the final staff analysis 
and page 12 of the Proposed Statement of Decision should be modified as follows: 

The Commission finds that determining the appropriate law enforcement agency 
lo investigate the matter further and making a referral to that agency is not a state­
mandated activity and as such is not reimbursable. Claimant, in comments on the 
dral1 staff analysis submitted March 4, 2009, states that it "reserves the right to 
revisit [this issue] during the Parameters <md Guidelines phase ... as reasonabl[y] 
necessary to carry out the mandate." 17 lflocal law eHforeement opts to under~ake 
this aetivity it would do so after the completion of all of the state mandated 
aolivities. Because this activity cannot oec~H" until all mandated activities are 
complete, it cannot be reasonably necessary to carry out the mandated activities. 
niough such a referral may be in the spirit of the Jaw and may be good public 

15 Exhibit F, page 153. 
16 Proposed Statement of Decision, page 12. 

• 
17 Exhibit F, page 153. 
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polioy, it is not a specifieally mandated activity, not necessary to carry 01:1t the 
mandate, and therefore not reimbursable. The Commission finds that determining 
the appropriate law enforeement agency to investigate the matter further and 
making a referral to that agency is not a state mandated activity and that this 
optional activity may not be addressed in the parameters and guidelines.+-& 

Recommendation Item 7 

Staff recommends that the Commission adopt the final staff analysis as modified on 
March 18, 2009 with the language above. (Yellow Paper) 

Recommendation Item 8 

Staff recommends that the Commission adopt the Proposed Statement of Decision as modified 
on March 18, 2009 with the language above. (Blue Paper) 

18 
Proposed Statement of Decision, page 12. 
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jurisdiction over his or her actual residence, section 530.6, subdivision (a), as added by Statutes 
2000, chapter 956 requires local law enforcement agencies to undertake the following state­
mandated activities: 

• take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, includi11g, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; 

• provide the complainant with an actual copy of that report; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
detennine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlmvful purpose. 

The Commission finds that determining the appropriate Jaw enforcement agency to investigate 
the matter further and making a referral to that agency is not a state-mandated activity and as 
such is not reimbursable. Claimant, in comments on the draft staff analysis submitted March 4, 
2009, states that it "reserves the right to revisit [this issue] during the Parameters and Guidelines 
phase ... as reasonabl[y] necessary to carry out the mandate.''°4 .Jf.lecal law enforcement opts to 
undertake this activity it would do so after the completion of all of the state mandated-activities. 
~se this activity cannoi-eccur until all mandated activities are complete, it cannot be 
reaseHahly-necessary to carry out the-a1E!Hdated activities. Though such u refeffal may be in the 
Sfffi+t-eHhe lav> and may be goo~l-ic-policy, it is not a specifically mandnted activity, not 
nece~;sary to-carry out the mandate, ana-theref.e1'C--I1et-rein**rrsable. The Commts-&ien finds that 
determinin~~:.iate law enforcement agency to investigate ~he matter fo1:t+1er ana making 
n referral to that~y is not a state manciated-activity and that this optionai-a€tivity may not be 
addressed in tl-'!e-j'lflntmeters and guidelines.* 

Issue 2. Do the state-mandated activities impose a new program or higher level of service 
on local agencies? 

For section 530.6, subdivision (a) to be subject to article Xl!I B, section 6 of the California 
Constitution, the statute must constitute a new "program" or "higher level of service." The 
California Supreme Court, in the case of County of Los Angeles v. S1ate of Cal{fornia, 56 defined 
the word "program" within the meaning of article XIII B, section 6 as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state. Only one of these findings is necessary to trigger the 
applicability of article Xlll B, section 6. 57 To determine if a required activity is new or imposes 

54 City of Newport Beach, comments on draft staff analysis, March 4, 2009, page 1. 
55 Proposed Statement of Decision, page 12. 
56 County of Los Angeles v. State of California ( 1987) 43 Cal.3d 46, 56 . 
57 Carmel Valley Fire Protection District v. Stale ofCa!{fornia (1987) 190 Cal.App.3d 521, 537. 
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change the original requirement for the law enforcement agency where the alleged 
victim resides to begin an investigation of the matter because, as discussed above, the 
language "further investigation of the facts" necessarily implies that a preliminary 
investigation of the facts was conducted by the law enforcement agency that took the 
police report. Because this permissive authority to refer the matter to another 
jurisdiction does not require any action on behalf of local law enforcement, it does not 
impose a new state-mandated activity. 

Thus, based on the foregoing analysis, the c·ommission finds that when a victim of identity 
theft initiates a law enforcement investigation by contacting the local law enforcement agency 
that has jurisdiction over his or her actual residence, section 530.6, subdivision (a), as added 
by Statutes 2000, chapter 956 requires local law enforcement agencies to unde1iake the 
following state-mandated activities: 

• take a police report supporting a violation of Penal Code section 530.5 which 
includes information regarding the personal identifying information involved and 
any uses of that personal identifying information that were non-consensual and for 
an unlawful purpose, including, if available, information surrounding the suspected 
identity theft, places were the crime(s) occurred, and how and where the suspect 
obtained and used the personal identifying information; 

• provide the complainant with an actual copy of that report; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

The Commission finds that determining the appropriate law enforcement agency to investigate 
the matter further and making a refemil to that agency is not a state-mandated activity and as 
such is not reimbursable. Claimant, in comments on the draft staff analysis submitted March 
4, 2009, states that it "reserves the right to revisit [this issue] during the Parameters and 
Guidelines phase ... as reasonabl[y] necessary to carry out the mandate."55 lf-leeul law 
eitforcement opts to undertake this activity it wo~~ld do so after the completion of all of the 
state mandated activities. Because this activity cannot occur until all man~re 
complete, it cannot be reasonably necessary to carry out the mandated activities. Though such 
a referral may be in the spirit of the law and may-be good 1mhli£-pelicy, it is not a specifically 
mantlatetl-a€ti-vity, not necessary to car-t')'-Out the manaate, and therefore not reimbursable. 
:i.:he--Getnn'ltssien finds tha: tletermining the aJ'lpropriate law enforcement agency te-Hwestigate 
tfle mat!e14ufiher and making a refe.rfa.J-te-tflat agency is not a state-mandated activity at1El--tflat 
thts-epttenal--astivity may not be addressed in the parameters and guidelines.~6 

Issue 2: Docs the test claim statute constitute a new program or higher level of service'? 

For section 530.6, subdivision (a) to be subject to article XIII B, section 6 of the California 
Constitution, the statute must constitute a new "program" or "higher level of service." The 
California Supreme Court, in the case of Counly of Los Angeles v. State of California, 57 

55 
City of Newport Beach, comments on drati staff analysis, March 4, 2009, page 1. 

56 Proposed Statement of Decision, page 12 . 
57 County l!(Los Angeles v. Stale c!f CalijiJrnia (l 987) 43 Cal.3d46, 56. 
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Hearing Date: March 27, 2009 
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ITEM? 
TEST CLAIM 

FINAL STAFF ANALYSIS 

Penal Code Section 530.6, Subdivision (a) 
Statutes 2000, Chapter 956 

Identity Thefi 
03-TC-08 

City of Newport Beach, Claimant 

EXECUTIVE SUMMARY 

Background 

This test claim was filed on September 25, 2003 and concerns increased activities of local law 
enforcement required by Penal Code section 530.6, subdivision (a) as added by Statutes 2000, 
chapter 956, when a complainant residing in the local Jaw enforcement agency's jurisdiction 
reports identity theft to local law enforcement. Identity theft is defined as willfully obtaining 
"personal identifying information" and using that information for an unlawful purpose, including 
to obtain, or attempt to obtain, credit, goods, services, or medical information in the name of the 
other person without the consent of that person. 1 The use of the identifying information for an 
unlawful purpose completes the crime and each separate use constitutes a new crime. 2 Prior to 
enactment of the test claim statute, local law enforcement had discretion to decide whether or not 
to take a police report and begin an investigation when a complainant residing within its 
jurisdiction repo1ied suspected identity theft. When a victim of identity theft initiates a law 
enforcement investigation by contacting the local law enforcement agency that has jurisdiction 
over his or her actual residence, Penal Code section 530.6, subdivision (a) requires the local law 
enforcement agency to: 

• 
• 

• 

take a police report of the matter, 

provide the complainant with a copy of that repo1i, and, 

begin an investigation of the facts or refer the matter to the law enforcement agency 
where the suspected crime was committed for further investigation of the facts. 

1 See Penal Code section 530.5. 
2 

People v. Milchel! (App. 3 Dist. 2008) 78 Cal.Rptr.3d 855, 164 Cal.App.4th 442, review 
denied. 



The Test Claim Statute Imposes a Reimbursable State-Mandated Program for Cities and 
Counties for Some of the Required Activities within the Meaning of Article XIII B, Section 
6 of the California Constitution 

For reasons discussed in the analysis below, staff finds that state law did not require all of the 
state-mandated activities before January l, 2000. Specifically, the requirements to take a police 
report and begin an investigation of the facts mandate a new program or higher level of service 
and impose costs mandated by the state within the meaning of Government Code section 17514 
and 17556 because these activities were discretionary prior to enactment to the test claim statute 
and the test claim statute makes them mandatory. However, staff finds that refen-al of the matter 
to the law enforcement agency where the suspected crime was committed for further 
investigation of the facts is not a mandated activity and therefore is not reimbursable. Finally, 
staff finds that the requirement to provide the complainant with a copy of the police report is not 
a new program or higher level of service because Government Code section 6254, subdivision 
(f), as added by Statutes 1981 chapter 684, already required local law enforcement agencies to 
provide complainants with a copy of the report. 

CONCLUSION 

Staff concludes that Penal Code section 530.6, subdivision (a), as added by Statutes 2000, 
chapter 956, mandates a new program or higher level of service for local law enforcement 
agencies within the meaning of article Xlll B, section 6 of the California Constitution, and 
imposes costs mandated by the state pursuant to Government Code section 17514 for the 
following activities only: 

a take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, infommtion stmounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crirne(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

Recommendation 

Staff recommends the Commission adopt this staff analysis and partially approve this test claim. 

2 

e 



STAFF ANALYSIS 

Claimant 

City of Newport Beach 

Chronology 

09125103 

10/07/03 

11/05/03 

11/10/03 

01105104 

02/10/09 

03104109 

03104109 

03/11 /09 

Background 

City of Newport Beach (claimant) filed test claim with the Commission on State 
Mandates (Commission) 

Commission staff issued completeness review letter and requested comments 
from state agencies 

Department of Justice (DOJ) requested a 60-day extension for filing comments 
due to schedule and workload conflicts 

Department of Finance (DOF) submitted comments on test claim 

DOJ submitted comments on the test claim 

The Commission staff issued the draft staff analysis 

Claimant submitted comments on the draft staff analysis 

DOF submitted comments on the draft staff analysis 

Commission staff issued final staff analysis 

According to the California Office of Privacy Protection, California law provides a number of 
protections for identity theft victims and the key to obtaining those benefits is a police report. 3 

Specifically, California Penal Code section 530.84 entitles victims who obtain police repo11s to 
copies of documents relating to fraudulent transactions or accounts created using their personal 
information. 5 They are entitled to have information resulting from identity theft removed 
(blocked) from their credit reporting agency files. 6 They receive up to 12 free credit repo11s, one 
per month, in the 12 months from the date of the police repo11. 7 They can stop debt collection 
actions related to a debt resulting from identity thef1. Before resuming collection, the collector 
must make a good faith determination that the evidence does not establish that the consumer is 
not responsible for the debt.8 They can bring an action or assert a defense against anyone 
claiming a right to money or property in connection with a transaction resulting from identity 

3 See Know Your Rights: Califi1rnia Identity Theft Vicrims' Rights, California Office of Privacy 
Protection. 
4 All further code references are to the California Penal Code unless otherwise specified. 
5 See also The Fair Credit Reporting Act (FCRA) § 609(e) (15 U.S.C. § 168lg]. 
6 

California Civil Code sections 1785.16, subdivision (k), 1785 .16.1, 1785.16.2, and, 1785.20.3, 
subdivision (b); FCRA section 6058 [15 U.S.C. § 1681c-2]. 
7 California Civil Code section 1785 .15 .3, subdivision (b). 
8 California Civil Code section J 788.18. 
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theft.9 If they are a victim of criminal identity theft, which occurs when an identity thief creates a 
false criminal record in the victim's name, they have additional rights including: 

.. The right to an expedited proceeding in Superior Court for getting a judge's order finding 
that they are factually innocent. If such an order is issued, the judge may also order the 
deletion, sealing, or labeling of records. 10 

" The right to be listed in the California Department of .Justice's Identity Theft Victim 
Registry. This gives victims of criminal identity theft a mechanism for confirming their 
innocence. 11 

Test Claim Statute 

This test claim concerns increased activities of local law enforcement required by section 530.6, 
subdivision (a) as added by Statutes 2000, chapter 956, when a complainant residing in the local 
law enforcement agency's jurisdiction reports identity theft to local law enforcement. The test 
claim statute, section 530.6, subdivision (a) provides: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as described in 
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by 
contacting the local law enforcement agency that has jurisdiction over his or her 
actual residence, which shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an investigation of the facts or, 
ifthe suspected crime was committed in a different jurisdiction, refer the matter to 
the law enforcement agency where the suspected crime was committed for further 
investigation of the facts. 

Claimant's Position 

The claimant states that generally the location where a crime is committed determines where it 
will be investigated and where jurisdiction and venue for the investigation and enforcement may 
take place. 12 The claimant asserts that the test claim statute changes this to provide for venue and 
jurisdiction where the complainant resides. 13 The claimant states that Newport Beach is not the 
location of many thefts, though residents of Newport Beach have been victims of identity theft, 
and that the test claim statute requires Newport Beach to take and pursue a police report for 
crimes that did not occur in Newport Beach. Specifically, claimant asserts that the test claim 
statute requires local law enforcement to: 

• take a police report; 

a determine the appropriate law enforcement agency to investigate the matter further 
and make a referral to that agency; 

9 California Civil Code section 1798.93. 
10 Section 530.6, subdivision (b). 
11 Sections 530.6 and 530.7. 
12 Exhibit A, page l 02. 
13 Ibid 
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• provide a copy of the report to the complainant. 14 

Claimant submilted comments on March 4, 2009 concurring with the draft staff analysis and 
made the following additional comment: 

[T]he City, however, reserves the right to revisit during the Parameters and 
Guidelines phase, the issue of including the activity of referring the matter to the 
law enforcement agency where the suspected crime was committed for further 
investigation. Although Staff has found that this activity was not mandated,_ it 
may still be considered as reasonabl[y] necessary to carry out the mandate. 1

) 

This comment is addressed in the following analysis. 

Department of Finance's (DOF) Position 

DOF, in its comments on the test claim dated November 6, 2003, concludes that the test 
claim statute "may have resulted in increased costs as a result of 'a higher level of service 
of an existing program within the meaning of Sec.tion 6 of Atticle Xlll B of the California 
Constitution. "' 16 DOF submitted comments on March 4, 2009 concurring with the draft 
staff analysis to paitially approve the test claim for the following activities: 

• take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, iniormation surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what ficces of personal identifying 
information were used for an unlawful purpose. 1 

Department of Justice's (DOJ) Position 

DOJ stales, in its comments on the test claim submitted on January 5, 2004, that section 530.6, 
subdivision (a) docs not impose a higher level of service. DOJ maintains that venue for identity 
theft crimes would be proper in the jurisdiction where the victim resides even without section 
530.6, subdivision (a) because identity theft is a form of fraud or trespass against the person who 
is in constructive possession of his or her identity. 18 Thus, the crime "occurs" where the victim 
resides in addition to wherever the thief uses the identity of the victim for an unlawful purpose. 
DOJ's letter cites to an old case regarding theft and venue which is still good !av>', 19 to support 
this proposition. In addition, DO.I argues that even if the identity theft was committed outside of 

14 Exhibit A, page 103. 

'j Exhibit F, page 153. 
16 Exhibit C, page 115. 
17 Exhibit F, page 153. 
18 Exhibit D, page 12 l. 
19 People v. Robinson ( 1930) I 07 Cal. App. 211, 222. 
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the state, venue would be proper where the crime is consummated, that is, where the victim lives. 
citing to Penal Code section 778.2° Finally, DOJ points out that the test claim statute, as added by 
Statutes 2000, chapter 956 was sponsored by the Los Angeles County District Attorney's Office 
and states that if the Commission finds that section 530.6 imposes a new program or higher level 
of service on local agencies there should be no subvention since the legislation was requested by 
local government and supported by many cities. 21 

Discussion 

The courts have found that article XIII B, section 6, of the California Constitution recognizes the 
state constitutional restrictions on the powers of local government to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XT!l B 
impose."22 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 23 In addition, the required activity or task must be new, constituting a "new prof ram," or it 
must create a "higher level of service" over the previously required level of service.2 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.25 To determine if the 
program is new or imposes a higher level of service, the test claim statutes and/or executive 
orders must be compared with the legal requirements in effect immediately before the 
enactment.26 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."27 Finally, the newly required activity or increased 
level of service must impose costs mandated by the state. 28 

io DOJ comments dated January 5, 2004, page 1 . 

21 ibid, page 2. 
22 Counry of San Diego v. Slate of California (1997) 15 Cal.4th 68, 81. 
23 Long Beach Unified School Dis!. v. Sla/e of California (1990) 225 Cal.App.3d 155, 174. 
24 San Diego Unified School Dist. v. Commission on State Jvfandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3'd 
830, 835 (Lucia Mw). 
25 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. Slate of Ca/if"ornia ( 1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 

26 San Diego Unified School Dis/., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
27 San Diego Unified School Dist, supra, 33 Cal.4th 859, 878. 

28 County of F'resno v. State of California ( 1991) 53 Cal.3d 482, 487; Counly o.f Sonoma v. 
Commission on Stale Mandares (2000) 84 Cal.App.4th 1265, 1284 (County o.f Sonoma); 
Government Code sections 17514 and 17556. 
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The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article Xlll B, section 6. 29 In making its 
decisions, the Commission must strictly construe article Xlll B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 

. . . ,,30 
pnont1es. 

Issue L Does Penal Code section 530.6, subdivision (a), as added by Statutes 2000, 
chapter 956 require local agencies to perform state-mandated activities? 

The Lest claim statute, Section 530.6, subdivision (a) as added by Statutes 2000, chapter 956 
states: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as described in 
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by 
contacting the local law enforcement agency that has jurisdiction over his or her 
actual residence, which shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an investigation of the facts or, 
if the suspected crime was committed in a different jurisdiction, refer the matter to 
the law enforcement agency where the suspected crime was committed for further 
investigation of the facts. 

When a victim of identity theft initiates a law enforcement investigation by contacting the local 
law enforcement agency that has jurisdiction over his or her actual residence, the plain language 
of section 530.6, subdivision (a) requires the local law enforcement agency to: · 

I. take a police report of the matter, 

2. provide the complainant with a copy of that report, and, 

3. begin an investigation of the facts or refer the matter to the law enforcement agency 
where the suspected crime was committed for further investigation of the facts. 

The California Supreme Court has noted: "When interpreting a statute our primary task is to 
determine the Legislature's intent. [Citation.] In doing so we turn I st to the statutory language, 
since the words the Legislature chose are the best indicators of its intent."31 Fmiher, our Supreme 
Court has noted: "If the language is clear and unambiguous there is no need for construction, nor 
is it necessary to resort to indicia of the intent of the Legislature ... "32 Because there has been 
some confusion regarding the meaning of these words, a statutory construction analysis is 
necessary. 

29 
Kinlaw v. Stale of California ( 1991) 54 Cal.3d 326, 331-334; Government Code sections 

l 7551 and 17552. 
3° County C!fSonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. Stale of 
California (1996) 45 Cal.App.4th 1802, 1817. 
31 

Freedom Newspapers, Inc v. Orange Counly Employees Retirement Sys/em (1993) 6 Cal.4th 
821, 826. 
32 

Delaney v. Superior Court ( 1990) 50 Cal.3d 785, 798. 
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The legislative history of section 530.6 indicates that the main purpose of the test claim statute is 
to help victims of identity theft to clear their names. Penal Code section 851.8 (A.B. 2861, Stats. A 
1980, chapter 1172) provides a procedure whereby a person who has been arrested or detained W' 
and is factually innocent may request a law enforcement agency or a comi to seal or destroy the 
arrest record. However, this provision does not apply where the identity theft victim was not 
arrested or detained. Penal Code section 530.6 was intended to assist those victims who have not 
yet been arrested or detained. 33 The California Supreme Comi has stated that the literal meaning 
of a statute must be read in accord with its purpose. 34 Thus the Legislature's intent to assist these 
victims will guide the following statutory construction analysis. 

"Take a Police Report of the Matter" 

A police report prepared in accordance with the test claim statute includes information regarding 
the personal identifying information involved and any uses of that personal identifying 
information that were non-consensual and for an unlawful purpose, including, if available, 
information surrounding the suspected identity theft, places were the crime(s) occurred, and how 
and where the suspect obtained and used the personal identifying information as specified by 
sections 530.5 and 530.55. What it means to "take a police report of the matter" is undefined in 
California law. Moreover, "police report" is not defined in any of the well known dictionaries. 
However, "police" means: "1. [t]he govermnental department charged with the preservation of 
public order, the promotion of public safety, and the prevention and detection of crime. 2. The 
officers or members of this depai1ment. 35 "Report" means: "a formal oral or written presentation 
of facts. "36 The language of a related statute provides a victim of identity theft who provides a 
consumer credit reporting agency with a copy of a "police repo11 prepared pursuant to Section 
530.6 .. . regarding the public offenses described in section 530. 5" with up to twelve copies of his 
or her file (no more than one per month), following the date of the police rep011.37 This language, 
when considered in conjunction with the Legislature's intent in passing the test claim statute to 
assist identity theft victim's in clearing their names supports the proposition that a police report 
prepared pursuant to section 530.6 must include information that establishes the elements of 
section 530.5. 

The elements of the crime of identity thefi are: 1) willfully obtaining riersonal identifying 
information, and 2) use of that information for any unlawful purpose. 8 Section 530.5 provides 
that a person that "willfully obtains personal identifying information as defined in subdivision 
(b) of Section 530.55, of another person, and uses that information for any unlawful purpose, 
including to obtain, or attempt to obtain, credit, goods, services, or medical information in the 
name of the other person without the consent of that person" is guilty of identity theft. The use 
of the identifying information for an unlawful purpose completes the crime and each separate use 

33 See Sen. Corn. on Pubic Safety, Analysis of Assem. Bill No. (AB) 1897, as Amended 
June 20, 2000. 
34 Lakin v. Watkins Associated Industries (1993) 6 Cal.4th 644, 658-659. 

35 Black's Law Dictionary, 7th Edition, page 1178. 

36 ibid, page 1303. 
37 California Civil Code section 1785.15.3 (Stats. 2002, c. 860), emphasis added. 

38 Section 530.5. 
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constitutes a new crime.39 "Personal identifying information" is defined as the name, address, 
mother's maiden name, place of employment, date of birth, unique biometric data including 
fingerprint, facial scan identifiers, voiceprint, retina or iris image, or other unique physical 
representation, unique electronic data including information identification number assigned to 
the person. address or routing code, telecommunication identifying information or access device, 
information contained in a birth or death certificate, the following identifying numbers: 
telephone, health insurance, credit card, taxpayer identification, school identification, state or 
federal driver's license, state or federal identification number, social security, employee 
identification number, professional or occupational, demand deposit account, savings account, 
checking account, PIN or password, alien registration, government passp01i, or any form of 
identification that is equivalent to those listed above.40 Thus a "police report" under the test 
claim statute must include information regarding the personal identifying information involved 
and any uses of that personal identifying information that were non-consensual, including, if 
available, information surrounding the suspected identity then, places where the crimes occurred, 
and how and where the suspect obtained and used the personal identifying information in 
accordance with sections 530.5 and 530.55. 

In addition to the protections afforded by California law, according to the Federal Trade 
Commission (FTC), in order for a police report to be considered an Identity Theft Report, and 
therefore entitle an identity then victim to a number of federal law protections, the police report 
must contain details about the accounts and inaccurate information that resulted from the identity 
theft.

41 
A person who suspects he or she is the victim of identity theft can file an Identity Theft. 

Complaint on line with the FTC at https://www.ftccomplaintassistant.gov. The FTC advises 
victims to bring a printed copy of the ID Theft Complaint with them to the police station in order 
to better assist the police in creating a detailed police report so that victims can access the 
important federal protections available to them if they have an Identity Theft Report. The FTC 
has also prepared a Letter to Law Enforcement Officers encouraging local law enforcement to 
attach or incorporate the JD Theft Complaint into the police report, sign the "Law Enforcement 
Report Information" section of the FTC's ID Theft Complaint, and provide the identity theft 
complainant with a copy of the Identity The.ft Report (the police report with the victim's ID 
Theft Complaint attached or incorporated) to permit the victim to dispute the fraudulent accounts 
and debts created by the identity thief. 42 Though the FTC suggestions are not binding upon local 
law enforcement agencies, the requirements for an Identity Theft Report are consistent with the 
required contents of a police report and the legislative intent "to help victims of identity then to 
clear their names." 

"Provide the Complainant with a Copy of That Report" 

"Provide the complainant with a copy of that report" means that local law enforcement must 
make readily available to the complainant an actual copy of the police report taken. TJ1e word 

39 
People v. 1\1i1chell (App. 3 Dist 2008) 78 Cal.Rptr.3d 855, I 64 Cal.App.4th 442, review 

denied. 

'
10 Penal Code section 5 3 0. 5 5. 

41 
FTC Letter to Law Enforcement Officers, page 1 

'
12 ibid. 
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"provide" is not defined in California law or in Black's Law Dictionary. However, one definition 
of"provide" is "[t]o make (something) readily available."43 According to Black's Law 
Dictionary a "copy" means: "an imitation or reproduction of an original."44 "That report," clearly 
refers to the "police report" immediately preceding "provide the complainant with a copy of that 
report" in the same sentence. 

"Begin an Investigation of the Facts or Refer the Matter to the Law Enforcement Agency Where 
the Suspected Crime was Committed for Further Investigation of the Facts." 

When a local law enforcement agency has taken a police report on the matter, the plain language 
of the test claim statute also requires it to "begin an investigation of the facts." The word "begin" 
means: "to originate; to come into existence; to start; to institute, to initiate; to comrnence."45 

While the word "investigation" means: "the process of inquiring into or tracking down through 
inquiry."'16 The word "investigate" means: "[t]o follow up step by step by patient inquiry or 
observation. To trace or track; to search into; to examine and inquire into with care and 
accuracy; to find out by careful inquisition; examination; the taking of evidence; a legal 
inquiry."47 Therefore, in the context of section 530.6, to "begin an investigation" means to 
commence an inquiry into suspected identity theft. However, ''begin" certainly does not require 
a "complete" investigation such as would be required to criminally prosecute a suspect. 

The test claim statute continues in pertinent part:" ... or, if the suspected crime was committed in 
a different jurisdiction, refer the matter to the law enforcement agency where the suspected crime 
was committed for further investigation of the facts." This language is confusing because it could 
be read as requiring local law enforcement to either begin an investigation or refer the matter 
except that the sentence ends with "for.further investigation of the facts" (emphasis added). The 
adverb "fmiher" means "1. Going beyond what currently exists: without further ado. 2. Being an 
addition."48 Thus, "further investigation" necessarily requires the law enforcement agency that 
takes the police report to first begin an investigation before referring it out to another agency so 
that that the other agency may go beyond or add to the investigation that was begun by the 
referring agency. Still, some local agencies found this language confusing saying that it was 
unclear whether it permitted a local law enforcement agency to simply refer a matter to a 
jurisdiction where the suspected crime occurred without investigation.49 Three years after 
enactment of the test claim statute, section 530.6 was amended by Statutes of2003, chapter 533 
which is not pied in this test claim, for the purpose of clarifying that the local law enforcement 

43 Roget's II, The New Thesaurus, Expanded Edition, page 778. 

"' Black's Law Dictionary, Seventh Edition, page 337. 
45 Black's Law Dictionary, Sixth Edition, page 155. 
46 Black's Law Dictionary, supra, page 825. 
47 Ibid. 
48 Roget's II , The New Thesaurus, Expanded Edition, page 435. 

49 Assembly Committee on Judiciary analysis of Sen. Bill (SB) 602, as amended 
June 26, 2003, page 7. 
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agency with jurisdiction over the victim's residence or place of business must take the police 
report and begin an investigation50 to say: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as described in 
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by 
contacting the local law enforcement agency that has jurisdiction over his or her 
actual residence or place of business, which shall take a police report of the 
matter, provide the complainant with a copy of that report, and begin an 
investigation of the facts" or, i !f the suspected crime was committed in a 
different jurisdiction, the local law enforcement agency may refer the matter to 
the law enforcement agency where the suspected crime was committed for further 
investigation of the facts. 

(Underlining and striketlu·ough of amendments and deletions added.) 

The California Supreme Court stated: 

" 'Where changes have been introduced to a statute by amendment it must be 
assumed the changes have a purpose .... '" (Times Mirror Co. v. Superior Courl 
(1991) 53 Cal.3d 1325, 1337 [283 Cal.Rptr. 893, 813 P.2d 240].) That purpose is 
not necessarily to change the law. "While an intention to change the law is usually 
inferred from a material change in the language of the statute [citations], a 
consideration of the surrounding circumstances may indicate, on the other hand, 
that the amendment was merely the result of a legislative attempt to clarify the 
true meaning of the statute." (Martin v. California Mui. 13. & L. Assn. ( 1941) 18 
Cal.2d 478, 484 [116 P.2d 71].)5 1 

In this instance, there is a statement of legislative intent to clarify the test claim statute.52 

Thus, referral of the matter to another jurisdiction for further investigation of the facts is 
only permitted after the investigation has begun and at that point would be at the 
discretion of the referring law enforcement agency. 53 The clarifying language did not 
change the original requirement for the law enforcement agency where the alleged victim 
resides to begin an investigation of the matter because, as discussed above, the language 
"fw1her investigation of the facts" necessarily implies that a preliminary investigation of 
the facts was conducted by the law enforcement agency that took the police report. 
Because this permissive authority to refer the matter to another jurisdiction does not 
require any action on behalf oflocal law enforcement, it does not impose a new state­
mandated activity. 

Thus, based on the foregoing analysis, staff finds that wl1en a victim of identity theft initiates a 
law enforcement investigation by contacting the local law enforcement agency that has 

50 ibid. 
51 Williams v. Garcelli (1993) 5 Cal.4th 561. 
52 Assembly Committee on Judiciary analysis of SB 602, supra, page 7. 
53 ibid. 
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jurisdiction over his or her actual residence, section 530.6, subdivision (a), as added by Statutes 
2000, chapter 956 requires local law enforcement agencies to undertake the following state­
mandated activities: 

• 

• 
• 

take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; 

provide the complainant with an actual copy of that report; and, 

begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

Staff finds that determining the appropriate law enforcement agency to investigate the matter 
further and making a referral to that agency is not a state-mandated activity and as such is not 
reimbursable. Claimant, in comments on the draft staff analysis dated March 3, 2009, states that 
it "reserves the right to revisit [this issue] during the Parameters and Guidelines phase ... as 
reasonabl[yJ necessary to carry out the mandate."54 Iflocal law enforcement opts to undertake 
this activity it would do so after the completion of all of the state-mandated activities. Because 
this activity cannot occur until all mandated activities are complete, it cannot be reasonably 
necessary to carry out the mandated activities. Though such a referral may be in the spirit of the 
Jaw and may be good public policy, it is not a specifically mandated activity, not necessary to & 
carry out the mandate, and therefore not reimbursable. If the Commission finds that determining • 
the appropriate law enforcement agency to investigate the matter fu1ther and making a referral to 
that agency is not a state-mandated activity, this optional activity may not be addressed in the 
parameters and guidelines. 

Jssue 2. Do the state-mandated activities impose a new program or higher level of service 
on local agencies? 

For section 530.6, subdivision (a) to be subject to aiticle XIII B, section 6 of the California 
Constitution, the statute must constitute a new "program" or "higher level of service." The 
California Supreme Court, in the case of Counly of Los Angeles v. State of California, 55 defined 
the word "program" within the meaning of article XIII B, section 6 as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state. Only one of these findings is necessary to trigger the 
applicability of article XIII B, section 6. 56 To determine if a required activity is new or imposes 
a higher level of service, a comparison must be undertaken between the test claim statute and the 
legal requirements in effect immediately prior to the enactment of the test claim statute. 

54 Exhibit F, page 153. 
55 County of Los Angeles v. Slate of California ( 1987) 43 CaL3d 46, 56. 

56 Carmel Valley Fire Protecrion District v. Stare of California (1987) 190 Cal.App.3d 521, 537. 
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For the reasons stated below, staff finds that state law did not require all of the state-mandated 
activities before January 1, 2000. The requirements to take a police report and begin an 
investigation of the facts represent a new program or higher level of service within the meaning 
of Government Code section 17514 and 17556. However, staff finds that the requirement to 
provide the complainant with a copy of the police report is not a new program or higher level of 
service because Government Code section 6254, subdivision (f), as added by Statutes 1981 
chapter 684, requires local law enforcement agencies to provide complainants with a copy of the 
report. 

Duty of Local Law Enforcement to Take a Police Report and Beuin an Investigation 

DOJ argues that section 530.6, subdivision (a) does not impose a new program or higher level of 
service.57 oo.r maintains that venue for identity theft crimes would be proper in the jurisdiction 
where the victim resides even without section 530.6, subdivision (a) because identity theft is a 
form of fraud or trespass against the person who is in constructive possession of his or her 
identity. Based on DO.l's reasoning, the crime "occurs" where the victim resides in addition to 
wherever the thief uses the identity of the victim for an unlawful purpose. 

Prior to the enactment of the test claim statute, local law enforcement agencies in the jurisdiction 
where the complainant resided could take police reports from residents regarding alleged crimes 
of identity theft, even if the suspect resided in another jurisdiction and committed each offense of 
using the personal identifying information for unlawful purposes in a jurisdiction other than that 
in which the complainant resided. The following provisions of the Penal Code support this 
conclusion. 

Section 830. l provides that the authority peace officers "extends to any place in the state, as 
follows: 

(I) As to any public offense committed or which there is probable cause to believe has been 
committed within the political subdivision that employs the peace officer or in which the 
peace officer serves .... " 

A "public offense" is not specifically defined in California law but according to Black's Law 
Dictionary, a "public offense" is "an act or omission forbidden by law."58 Thus, it would include 
all of the theft crimes, including identity theft. 

Section 789, establishes the jurisdiction of a criminal action for "stealing or embezzling ... in 
any competent court into or through the jurisdictional territory of which such stolen or 
embezzled property has been brought." Penal Code section 789 was originally enacted in 1872 
and has had tluee amendments that are of little significance to this test claim. 59 

57 Assembly Committee on Judiciary analysis of SB 602, supra, page 7. 
58 

Blacks Law Dictionary, Seventh Edition, page 1110. 
59 

The essence of this provision has remained unchanged since 1872: the crime of "stealing" 
which is synonym for "theft" or "larceny" could be prosecuted where the property was originally 
taken or anywhere it was transported to or through. Moreover, Penal Code section 789, as 
enacted in 1872 simply enacted what was already well established common law. (See People v. 
Staples ( 1891) 91 Cal. 23 at 27.) 
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Theft in its various forms (burglary, carjacking, robbery, theft, or embezzlement), receipt or 
concealment, sale, withholding, or aiding in concealing, selling, or withholding any property 
from the owner, !mowing the propcriy to be so stolen or obtained of stolen property are all 
crimes.6° From 1993 to the present, section 786, subdivision (a) has provided that when a person 
lakes property in one jurisdiction by burglary, carjacking, robbery, theft, or embezzlement and 
brings the property into another jurisdiction, or a person receives the property in another 
jurisdiction, the district attorney can prosecute in any of the jurisdictions. This makes sense 
because crimes were committed in all of the jurisdictions specified in section 786, subdivision 
(a). Similarly, a peace officer's authority extends to any public offense for which there is 
probable cause to believe has been committed within the political subdivision that employs the 
police officer. Therefore, local Jaw enforcement in the City of Newport Beach had authority to 
take a police report from a resident of its jurisdiction in a case of suspected identity theft under 
one or more of the theft related Penal Code provisions discussed above prior to the test claim 
statute. 

Prior to the enactment of the test claim statute, sections 830. l and 789 authorized the peace 
officers who had jurisdiction over the victim's residence to exercise jurisdiction in identity theft 
cases. Therefore, the test claim statute simply clarifies and restates what was existing law with 
regard to the discretion of the law enforcement agency with jurisdiction over the victim's 
residence to exercise jurisdiction in the case of suspected identity theft. Thus, Newp01t Beach's 
ability to take police reports of identity theft claims brought by residents of its jurisdiction is not 
new. However, there was no specific state mandate to take a police report or begin an 
investigation of the facts in the case of suspected identity theft prior to the test claim statute, as 
added by Statutes 2000, chapter 956.61 Because the test claim statute specifically mandates the 
taking of a police report and beginning of an investigation, DO.l's conclusion that it does not 
impose a new program or higher level of service is incorrect. 

Moreover, Government Code section 17565 provides that "[i]f a local agency or a school district, 
at its option, has been incurring costs which are subsequently mandated by the state, the state 
shall reimburse the local agency or school district for those costs incurred after the operative date 
of the mandate." Thus, though the Appropriations Committee analysis notes that many 
jurisdictions did prepare police reports and conduct investigations regarding reports of identity 
theft from residents within their jurisdictions prior to the test claim statute, as added by Statutes 
2000, chapter 956,62 this point is irrelevant to the issue of whether the test claim imposes a 
reimbursable state-mandated program or higher level of service. There was no California or 
federal law specifically requiring police to take a report or begin an investigation in the case of 
suspected identity theft prior to the enactment of the test claim statute. This means that prior to 
the test claim statute, local agencies were free to decline lo take a police report or to decline to 

60 See generally Penal Code sections 211, 215, 484, 487, 488, 496, 503-515. 

61 Note that there are specific provisions in state law mandating police reports for domestic 
violence and child abuse incidents (See e.g. Pen. Code, §§ 13730, 11164, 11165 .9, and 
11165.14.) 
62 Assembly Committee on Appropriations Analysis of AB 1897 (Davis) as amended: 

May 16, 2000. 
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begin an investigation in a case of suspected identity theft. The test claim statute removed that 
discretion. 

The taking of a police report on an allegation of identity theft and beginning an investigation 
carry out the governmental function of providing service to the public and the mandatory 
activities imposed by section 530.6 impose unique requirements on local governments that do 
not apply generally to all residents and entities of the state. To the extent local agencies provide 
police protection; they are serving a peculiarly governmental function. 63 The purpose of the test 
claim statute is "to provide expedited remedies for a victim of identity theft to clear his or her 
name."64 A police report provides important factual information which guides the court's 
decision on whether to declare the alleged victim factually innocent and therefore entitled to 
California's identity theft protections. The taking of the report and beginning of an investigation 
supports effective police protection in the area of identity theft. 

Duty to Provide a Copy of the Police Report to the Complainant 

Providing complainants with a copy of the police report and other activities related to providing 
police reports to complainants were already required under the California Public Records Act, 
and therefore do not constitute a new program or higher level of service. Since 1981, 
Government Code section 6254, subdivision (f), of the California Public Records Act has 
required local law enforcement agencies to disclose and provide records of incidents reported to 
and responded by law enforcement agencies to the victims of an incident.65 Government Code 
section 6254, subdivision (f), states in relevant part the following: 

(S]tate and local law enforcement agencies shall disclose the names and addresses 
of the persons involved in, or witnesses other than confidential informants to, the 
incident, the description of any prope11y involved, the date, time, and location of 
the incident, all diagrams, statements of the parties involved in the incident, the 
statements of all witnesses, other than confidential informants, to the victims of an 
incident .... 

Except to the extent that disclosure of a particular item of information would endanger the safety 
of a person involved in an investigation or would endanger the successful completion of the 
investigation or a related investigation, law enforcement agencies are required to disclose and 
provide to the victim the following information: 

The time, substance, and location of all complaints or requests for assistance 
received by the agency; the lime and nature of the response; the time, date, and 
location of the occurrence; the time and date of the report; the name and age of 
the victim; the factual circumstances surrounding the crime or incident; and a 
general description of any injuries, property, or weapons involved. 66 

63 
See Carmel Valley Fire Prorection Dist. v. State of.California (I 987) 190 Cal.App.3d 521, 

537. 
64 

Assembly Committee on Appropriations Analysis of AB 1897, supra. 
65 

Government Code section 6254 was added by Statutes 1981, chapter 684. Section 6254 was 
derived from former section 6254, which was originally added in 1968 (Stats. 1968, ch. 14 73 ). 
66 Government Code section 6254, subdivision (f)(2). 
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Although the general public is denied access to the information listed above, the victim of 
identity theft is entitled to the information described above.67 Furthermore, the information 
required to be disclosed to victims under Government Code section 6254, subdivision (f), 
satisfies the purpose of the test claim statute. As indicated in the legislative history, the purpose 
of the test claim statute is to assist victims of identity theft in clearing their names. As discussed 
above, a police report is required to qualify the victim for numerous protections under California 
and federal law. Also credit card companies and financial institutions may ask victims to show a 
copy of a police report to verify the crime. 68 Staff finds that the disclosure of information 
describing the factual circumstances surrounding the incident pursuant to Government Code 
section 6254, subdivision (f), is evidence that can support a victim's request for a judicial 
determination of factual innocence pursuant to section 530.6, subdivision (b) where the identity 
thief has committed crimes with which the identity theft victim has been charged. 

Finally, staff acknowledges that the requirements under the test claim statute and the 
requirements under the Public Records Act are different in two respects. First, unlike the Public 
Records Act, the test claim statute requires local law enforcement to "provide the complainant 
with a copy" of the police report, but does not require the complainant to request the copy. 
However, Government Code section 6253, subdivision (b), requires the local agency to "upon 
request" make the records "promptly available." As discussed above, one meaning of"provide" 
in common usage is "[t]o make (something) readily available."69 Thus, the requirement of the 
test claim to "provide a copy of that report" to the victim is essentially the same activity as 
required by the Public Records Act of making the copy "promptly available". Second, the test 
claim statute does not specifically mandate when law enforcement agencies are required to 
provide the complainant with a copy of the police report while Government Code section 6253, 
subdivision (b), requires the records to be made "promptly available" and generally defines 
"promptly available" as within no more than I 0 days. However, these differences are minor and 
the activities of providing, retrieving, and copying information related to a case of suspected 
identity theft are not new. Thus, the activity 'provide complainant with a copy of that report" 
does not constitute a new program or higher level of service. 

Additionally, while the test claim statute is silent on fee authority for providing a copy of the 
report, Government Code Section 6253, subdivision (b) authorizes local agencies to impose a fee 
to cover the direct costs of duplication or a statutory fee if available. Most jurisdictions, 
including Newp01i Beach, currently charge a fee for the direct costs of providing a copy of a 
police report. The Los Angeles Police Department currently charges $23 per report while 
Newport Beach Police Department charges only $4. There are some cities that choose not to 
charge crime victims for copies of police reports, but providing free copies to victims is a policy 
decision which is at the discretion of the local agency and not mandated by the state. 

Therefore, based on the above discussion staff finds that only the following activities mandated 
by section 530.6, subdivision (a), as added by Statutes 2000, chapter 956 constitute a new 
program or higher level of service: 

67 Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786. 

68 California Attorney General, Identity Theft: Tips for Victims, 
http://caag.state.ca.us/idtheft/tips.htm (accessed 1 /29/09). 

69 Roget's II, The New Thesaurus, Expanded Edition, page 778. 
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• take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information smTOunding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information, and, 

• begin an investigation of the fads, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

Issue 3: Are there costs mandated by the state within the meaning of article XIII B, 
section 6 and Government Code section .17514? 

Government Code section 17514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a statute that mandates a new program or higher 
level of service. The claimant estimates that for the tasks of taking a police report, providing a 
copy of the police report to the victim, ascertaining the appropriate jurisdiction and referring the 
matter for further investigation is in excess of$ J 5 ,000 per year. 7° Claimant also asserts that none 
of the exceptions to findin9 a reimbursable state-mandated program under Government Code 
section 17556 apply here. 1 

DOJ argued that even in the event that the Commission finds that there is a state-mandated 
program or higher level of service that it should deny the claim because the exception under 
Government Code section 17556, subdivision (a) should apply in this case. 72 Government Code 
section 17556 subdivision (a) prohibits the Commission from finding costs mandated by the state 
if the test claim is submitted by a local entity that requested the test claim legislation. 
Government Code section 17556 subdivision (a) requires a specific request for the test claim 
legislation in the form ofa resolution of the governing body of the city, county or school district 
claimant or a letter from the delegated representative of the governing body. However, 
Government Code section J 7556 subdivision (a) does not apply in this case because there is no 
evidence of a specific request for this legislation by the claimant. Staff pulled the autl1or's bill 
file and found no evidence of anything from Newport Beach's governing body requesting the 
legislation. Moreover, a search of the City of Newport Beach's Resolutions for the years 1999 
and 2000 shows no evidence of a specific request for this legislation. Though many local 
governments supported Assembly Bill 1897, support of a bill does not constitute a request for 
legislation under Government Code section 17556, subdivision (a). 

Government Code section 17556 subdivision (g) provides an exemption from finding costs 
mandated by the state for statutes that create a new crime or infraction, eliminate a crime or 
infraction, or change the penalty for a crime or infraction, but only for that po11ion of the statute 
relating directly to the enforcement of the crime or infraction. Thus, though the test claim statute 
relates to investigations of suspected crimes, Govenm1ent Code section 17556 subdivision (g) 

70 Exhibit A, page I 04. 
71 Exhibit A, page I 05. 
72 E I .b. D J?? x 11 1t , page --· 
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does not apply because the test claim statute, as added by Statutes 2000, chapter 956 does not 
create or eliminate a crime or infraction or change the penalty for a crime or infraction. 

Therefore, staff finds costs mandated by the state as defined by Government Code section 1 7514, 
and that no exceptions to reimbursement in Government Code section 17556 apply for local law 
enforcement agencies to: 

• 

• 

take a police report supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information, and, 

begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occu1Ted and what pieces of personal identifying 
information were used for an unlawful purpose. 

CONCLUSION 

Staff concludes that Penal Code section 530.6, subdivision (a), as added by Statutes 2000, 
chapter 956, mandates a new program or higher level of service for local law enforcement 
agencies within the meaning of article XIII B, section 6 of the California Constitution, and 
imposes costs mandated by the state pursuant to Government Code section 17514 for the 
following activities only: 

• take a police rep01i supporting a violation of Penal Code section 530.5 which includes 
information regarding the personal identifying information involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, information surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information; and, 

• begin an investigation of the facts, including the gathering of facts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying 
information were used for an unlawful purpose. 

Recommendation 

Staff recommends the Commission adopt this staff analysis and partially approve this test claim. 
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State of California 

OMMISSION ON STATE MANDATES 

o Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1 (2 91) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

City of Newport Beach 

Contact Person 

Allan P. Burdick/Pamela A. Stone (MAXIMUS, INC.)· 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento!. CA 95841 

Representative Organization to be Notified 

Gteague of California Cities · 

Exhibit A 

For Official Use Only 

RECE~\IED 

SEP 2 5 2003 
COMMISSION ON 

STATE MANDATES ·- --------

Claim No. ()3-Tc-ox 

Telephone No. 

( 916) 485-8102 
Fax ( 916) 485-0111 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of 
the Government Code and section 6, article XlllB of the California Constitution. This test claim Is flied pursuant to section 
17551 {a) of the Government Code. 

Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, Including the· particular 
statutory code sectlon(s) within the chaptered bill, If applicable . 

. Chapter 956, Statutes of 2000; Penal Code, Section 530.6. 

_.:;:;:.u-.... 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE 
REVERSE SIDE. 
Name and Title of Authorized Representative Telephone No. 

Glen Everroad, Revenue Manager (949) 644-3140 

Signature of Authorized Representative 9 
&?~ 

Date: 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

Test Claim of: 
City of Newport Beach 

IDENTITY THEFT 

Chapter 956, Statutes of 2000 

STATEMENT OF THE CLAIM 

A. l\1ANDATE SUMMARY 

Generally, when a crime has been committed, the location where the crime :was 
committed determines where it will be investigated and where jurisdiction and venue for 
i.hc: iuvestigation and possible subsequent crimiriai enforcement may talce place. See; 
Penal Code, Section 777, et seq. However, the test claim legislation requires that iftlie 
asserted crim~ is identity theft, the local law ~nforcement agency is now required to take 
a police report in the jurisdiction where the complainant resides, provide the complaining A 
party of a copy of the police report, and either commence to investigate if the crime was V' 
within the jurisdiction, or ascertairi the jurisdiction and refer the matter to the other 

. jurisdiction foi investigation if the crime was committed outside the jurisdiction. 

This change was wrought in the test claim legislation by virtue of the addition of 
Penal Code, Section 530.6, which now states as follows: 

(a) A person who has learned or reasonably suspects 
~u.~ t.:;;,··or her personal identifying information has been 
unlawfully used by another, as described in subdivision (a) 
of Section 530.5, may initiate a law· enforcement 
investigation by contacfu1g the local law enforcement 
agency that has jurisdiction over his or her actual residence, 
which shall talce a police report of the matter, provide the 
complainant with a copy of that report, and begin an 
investigation of the facts or,. if the suspected· crime was 

. committed in a different jurisdiction, refer the matter to the 
law enforcement agency where the suspected crime as 
c01mnitted for an investigation of the facts. 
(b) A person who reasonably believes that he or she is 
the victim of identity theft may petition a court for an 
expedited judicial determination of his or her factual 
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innocence, where the perpetrator of the identity theft was 
arrested for or convicted of a crime under the victim's 
identity, or where the victim's identity has been mistakenly 
associated with a record of criminal conviction. Ai1y 
judicial detennination of factual innocence made pursuant 
to this section may be heard and determined upon 
declarations, affidavits, police ·reports, or other material, 
relevant, and reliable information submitted by the parties. 
Where the court determines that the petition is meritmious 
and that there is no reasonable cause to believe that the 
petitioner committed the offense for which the perpetrator ' 
of the identity theft was arrested or convicted, the court 
shall find the petitioner factually innocent of that offense. 
If the petitioner is fotmd factually innocent, the court shall 
issue an order certifying this determination. The Judicial 
Council of California shall develop a form for use in 
issuing an order pursuant to these .provisions. A court 
issuing a detennination of factual innocence pursuant to 
this section may at any time vacate that determination if the 
petition, or any information submitted in support of the 
petition, is found to contain any material misrepresentation 
or fraud. 

This test clainl legislation changed substantially the manner in which police 
reports are taken and provided. Prior to this legislation, if a person were to have claimed 
in the city or cmmty in which he or she lived that he or she believed he or she was 'the 
victim of identity theft, the person would be referred to the jurisdiction wherein the theft 
was committed or the defendant was located. However, with this new test claim 
legislation, not only is the local law .enforcement agency required to take a police 'report; 
it must now a !so d eterrnine the appropriate I aw enforcement agency to investigate the 
matter further, and refer this matter to -them. Additionally, the police report must be 
taken, and a copy afforded the claimant for his or her use. 

Newport Beach is not commonly the locale whei:e such thefts actually take place. 
However, giveri the demographics of the area, residents of Newport Beach have been 
subjected to identity theft. As a result, while the theft may not have taken place within 
Newport Beach nor the defendant be lbcated within the jurisdiction, Newport Beach is 
required to take and pursue such a police report. 

B. LEGISLATIVE IDSTORY PRIOR TO 1975 

Prior to 1975, there was no requirement to take a police report of an identity theft 
complaint in the jurisdiction wherein the complainant resided, much less make a copy of 
same available to the claimant. The test claim legislation also requires that Newport 
Beach determine the appropriate jurisdiction to investigate the suspected crime and refer 
the matter to it for forther investigation. 
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c. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE 
MANDATED ACTIVITIES 

The mandated activities are contained in Penal Code, Section 530.6. 

D. COST ESTIMATES. 

Because of the demographics of Newport Beach, our present estimate of the cost 
to take the complaints of persons who believe they have been the victim of identity theft, 
provide a copy of said complaint, and ascertain the appropriate investigating jurisdiction 
and refer the matter for further investigation and possible prosecution is in excess of 
$15,000 per year. 

REIMBURSABLE COSTS MANDATED BY THE STATE 

The ccsts incurred by the claimant as a result of th.:: ;:;tz.t-..;tes on ·vvl:J.ch this test claim is 
based are all reimbursable costs as such costs are "costs mandated by the Sate" w1der 
Article XIIl B (6) of the Califomia.Constitution, and Government Code § 17500 et al. of 
the Government Code. Section 17514 defines "costs mandated by the state", and· 
specifies I.lie following three requirements: 

. . 
I. There are "increased costs which a local agency is required to incur 

after July 1, 1980." · 
2. The costs are incurred "as a result of any statute enacted on or after 

January 1, 1975.: 
3. The costs are as a result of "a new program or higher level of service 

of an existing program within the meaning of Section 6 of Aliicle 
XIIIB of the California Constitution.'' 

.. 
All thiee of the above requirements for finding costs mandated by the State 'are met as 
described previously herein. 

E. MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate· created by this statute clearly meets both tests that the Supreme Court in the 
County of Los Angeles v. State of California (.1987) ·created for deteriliinii:tg. ·what 
constitutes a reimbursable state mandated local program. Those two tests, which the 
Commission on State Mandates relies upon to determine if a reimbursable mandate exists 
are the "unique to government" and the "carry out a state policy'.' tests: Their application 
to this test claim is discussed below. 
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Mandate is Unique to Local Government 

Only local government takes police reports and investigates possible 
cnmes. 

Mandate Carries Out a State Policy 

This legislation carries out the state's policy of making it easier for victims 
of identity theft to make police reports about such crimes and requires law 
enforcement agencies to detennine the·a ppropriate jurisdiction and refer 
the matter for further investigation and possible legal action. 

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE 

There are seven disClaimers specified in Government Code§ 17556 which could serve to 
bar recovery of "costs mandated by the State", as defined m Government Code§ 17556. 
None of the seven disclaimers apply to this test claim: 

1. The claim is submitted by a local agency or school district which requests 
legislative authority for that local agency or school district to implement the 
Program specified in the statutes, and that statute imposes costs upon the local 
agency or school district requesting the legislative authority. 

2. The statute or executive ·order affirmed for the State· that which had been 
declared existing law or regulation by action of the courts. 

3. ·The statute or executive order implemented a federal law or regulation and 
resulted in costs mandated by the federal goveniment, unless the statute or · 
executive order mandates costs which exceed the mandate in that federal law 
or regulation. 

4. The local agency or school district has the authority to levy service charges, 
fees or assessments sufficient to pay for the mandated program or increased 
level of service. 

5.. The statute or executive order provides for offsetting savings to local agencies 
or school districts which result in no net co-sts to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund 
the costs of the State mandate in an amount sufficient to fund the cost of the 
State mandate. 

6. The statute or executive order imposed duties which were expressly included 
in a ballot measure approved by the voters in a Statewide election. 

7. The statute created a new crime or infraction, eliminated a crime or infraction, 
or changed the penalty for a crime or infraction, but only for that portion of 
the statute relating directly to the enforcement of the crime or infraction. 

Although this legislation does :include a provision regarding the enforcement of a 
crime, the portion of the test claim legislation which serves as the foundation for this test 
claim is the requirement that the local law enforcement agency take a police report for a 
crime which has not been committed within its jurisdiction and over which it has no 

4 

105 



jurisdiction or requirement for investigation or criminal enforcement. Thus, the provision 
with regard to a new crime is not applicable here. 

CONCLUSION 

Tiie within legislation requires law enforcement agencies to take police reports for crimes 
which did not happen within its jurisdiction and over which it has no jurisdiction to seek 
prosecution. Additionally, this legislation requires that the local law enforcement agericy 
determine the appropriate jurisdiction to investigate the suspected crime, and refer the 
police report to that jurisdiction for further investigation and possible prosecution. 

F. CLAIM REQUIREMENTS . . .. 

The following elements of this test claim are provided pursuant to Section 1183, Title 2 
of the California Code of Regulations: 

Cb.apter 956, Statutes of 2000 
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CLAIM CERTIFICATION 

The foregoing facts are lmown to me personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the Sate of California that the statements made in this document are tme and complete to 
the best of my personal lmowledge except as to those matters stated upon information and 
belief, and as to those matters I believe them.to be true. 

Executed this 2 'f day of September, 2003, at Newport Beach, California, by: 
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DECLARATION OF GLEN EVERROAD 

I, Glen Eve1rnad, make the following declaration under oath: 

I am the ;Revenue Manager for the City of Newport Beach. As paii of my duties, .I am 
·responsible for the complete and timely recovery of costs mandated by the State. 

I declare that I have examined the City of Newpmi Beach's State mandated duties and 
resulting costs in implementing the subject law and guidelines, and find that such costs 
are, it1 my opinion, "costs 1nandated by the State", as defi11ed in Government Code, 
Section 17514: 

'"Costs mandated by the State' means any increased costs 
which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or 
afrer January 1, 1975, which mandates a new program or 
higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the Califorrria 
Constitution." 

I am personally conversant with the foregoing facts, and if so required, I could and would 
. . . 

testify to the statements made herein. 

I declare under penalty of perjury tmder the laws of the State of California that the 
foregoing is true and correct of my own !mow ledge, except as to the matters which are 
stated upon info1mation or belief, and as to those matters, I believe them to be tJ.ue. 

Executed this __ l-_'f __ day of September, 2003, at Newport Beach, California. 

Revenue Manager 
City ofNewport B.each 
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Assembly Bill No. 1897 

CHAPTER956 

An act to amend Section 530.5 of, and to add Section 530.6 to, the 
Penal Code, relating to identity theft. 

(Approved by Governor September 29, 2000. Filed 
witl1 Sccrc<nry of Sllltc September 30, 2000.] 

LEOCSLATlVE COUNSEL'S DIGEST 

AB 1897, Davis. Identity theft: remedies. . .. 
Existing law provides that every person who willfully o1itains 

personal identifying information about another person without that 
person's consent, and uses that information for any unlawful purpose, 
including to obtain or attempt to obtain credit, goods, services, or 
medical information in the name of that person, is guilt)r of a crime 
punishable by imprisonment in a county jail not to exceed one year, 
a fine not to exceed $1,000, or both, or bY imprisonment in the state 
prison, n f.ne not to exceed $10,000, or both. Existing law also provides 
when a person is convicted of using that information to commit a 
separate crime, that court record shall reflect that the person whose 
identity was. falsely used to commit the crime did not commit the 
crime. Existing law also provides that if a consumer submits to a 
credit ·reporting agency a copy of a valid police report pursuant to 
these provisions, the comumer credit reporting agency shall 
promptly and permanently block reporting any infonnation that the 
consumer alleges appears on his or her credit report as a result of that 
violation so that the information cannot be reported. Existing 
regulations of the Department of Motor Vehicles also provide that a 
person may apply for a new driver's license or identification· card 
number in the event of fraudulent use by another, upon subni.issi6n 
of a police report and specified supporting information.. 

This bill would provide that a person who has learned or reasonably 
SUBpects that his or her personal identifying information has been 
used by another to commit a crime, may initiate a law enforcement 
investigation by contacting the local law enforcement agency with. 
jurisdiction over his or her actual residence, which shall take a police 
report of the matter, provide the complai11ant with a copy of that 
report, and either· begin an investigation.· of the facts or,. if the 
suspected crime was committed i11 a different jurisdiction, refer the· 
matter to the law enforcement agency where the crime or suspected 
crime was committed for an investigation of the facts. This bill would 
also provide that a person who reasonably belie-ires that be or· she is 
the victim of identity theft may petition a court for an expedited 
judicial determination of his or her. factual innocence order certifying 
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Ch. 956 -2-

that he or she is a victim of identity theft, where the perpetrator of 
the identity theft was arrested for or convicted of a crime under the 
victim's identity, or where the victim's identity has been mistakenly 
associated with a record of criminal conviction. The bill would specify 
the sort of information to be used in making this determination, 
would direct the court to issue an order certifying that the petitioner 
is factually innocent where it finds that the petition is meritorio~s and 
there is no reason to believe the petitioner committed the offense. 
The bill would direct the Judicial Council to develop a form for use 
in connection with these proceedings, and would authorize courts to 
vacate determinations of factual innocence if a petition or supporting 
information is found to c.ontain any material misrepresentation or 
fraud. 

The bill would impose a state-mandated local program by 
requiring a higher level of service from local law enforcement. 

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the stat.e. 
Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims 
Fund. tc. µay· the costs of mandates that do not excc~d $1,QCC,C(JQ 
statewide and other procedures· for claims whose statewide costs 
exceed$ l ,000,000. · 

This bill would provide that, if the Commission on State Mandates 
determines that the bill contains costs mandated by the state, 
reimburs~ment for those costs shall be made pursuant to these 
statutory provisions. 

The people of the State of California do enact as follows: 

SECTION l. Section 530.5 of the Penal Code is.-amended tO read: 
530.5. (a) Every person who willfully . obtains personal 

identifying information, as defined in subdivision (b), of another 
person without the authorization of that person, and uses that. 
information for any unlawful purpose, including to obtain, or attempt 
to obtain, credit, goods, services, or medical ·information in the name 
of the other person without the consent of that person, is guilty of a 
public offense, and upon conviction therefor, shall be punish_ed either 

.. by imp1isonrnent in a county jail not to exceed one year, a ftne .. not 
to exceed one thousand dollars ($1,000), ·or botli · that . imprisorunent . 
and fine, or by imprisonment _in· the state prison, a fine not to exceed 
ten thousand dollars ($10,000), or both that imprisonment and fine. · · 

(b) "Personal identifying information," as used in this section, 
means the name, address, telephone number, driver's license 
number, social security number, place of employment, employee. 
identification number, mother's maiden name, demand .deposit 
account. number, savings account number, or credit card number of 
an individual person. 
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-3- Ch. 956 

(c) rn any case in which a person willfully obtains personal 
identifying information of another person without the authorization 
of that person, and uses that information to commit a crime in 
addition to a violation of subdivision (a), and is convicted of that 
crime, the court records shall reflect that the person whose identity 
was falsely used to commit the crime did not commit the crime. 

SEC. 2. Section 530.6 is added to the Penal Code, to read: 
530.6.. (a) A person who has learned or reasonably suspects that 

his or her personal identifying information has been unlawfully used 
by another, as described in subdivision (a) of Section 530.5, may 
initiate a law enforcement investigation by contacting the local law 
enforcement agency that has jurisdiction over his or her actual 
residence, which shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an investigation of 
the facts or, if the suspected crime was committed in a different 
jurisdiction, refer the matter to the law enforcement agency where 
the suspected crime was committed for an investigation of the facts. 

(b) A person who reasonably believes that he or she is the v1ct11n 
of identity theft may petition a court for an expedited judicial 
determination of his or her factual innocence, where the perpetrator 
of the identity theft was arrested for or convicted of a crime under 
the victim's identity, or where the victim's identity has been 
mistakenly associated with a record of criminal conviction. Asiy 
judicial detennination of factual innocence made pursuant to this 
section may be heard and determined upon declarations, affidavits, 
police reporu, or other material, relevant, and reliable information 
submitted by the parties. Where the court determines that the 
petition is meritorious and that there is no reasonable cause to believe 
that the petitioner committed the offense for which the perpetrator; 
of the identity theft was arrested or convicted, the court shall find the 
petitioner factually innocent of that offense. If the petitioner is found 
factually innocent, the court shall issue an order certifying this 
determination. The Judicial Council of California shall develop •a 
fonn for use in. issuing an order pursuant to these provisions. A court 
issuing a determination of factual innocence pursuant to this section 
may at any time vacate that determination if the petition, or any 
information submitted in support of the petition, is found to contain 
any material misrepresentation or fraud. 

SEC. 3. Notwithstanding Section 17610 of "the Government. Code, 
if the Commission on State Mandates determinea that this act 
contains other costs. mandated by the state, reimbursement to local 
agencies and school districts for tbose costs shall be made purst1ant 
to Pait 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Government Code. If the statewide cost of the · claim for 
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reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 

0 
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BILL LOCKYER 
Attorney General 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

November 5, 2003 

Slate o. 
DEPARTMENT 0. 

~ 

Exhibit B 

1300 I STREET, SUITE I I 20 
Sucramento, CA 9 5 B 14 

(916) J22-27J5 
Facsimile: (916) nl-68Jl 

RECEl\IED 
NOV 0 fi 2803 

COMMISSION ON . 
STAT!= l\llAMnltn~:s 

Re: Notice of Complete Test Claim Filing Schedule for Comment - Identity Theft, 03-TC-08. 

Dear Ms. Higashi: 

I have received the aforementioned notice. The notice lists a November 6, 2003 due date 
for filing comments with the Commission. However, my work schedule. and wo.rkload have 
precluded me from giving the test claim a complete review. Therefore, I request a 60-day 
extension until January 6, 2004 to review the test claim and provide comment, if appropriate. If 
you have any questions, I can be contacted at 916-322-2735. Thank you. 

cc: Mr. Allan P. Burdick 
Mr. Glen Everroad 
Mr. Keith Gmeinder 
J\1r. Michael Harvey 
Mr. Paul Minney 

. Mr. Keith Peterson 
Mr. David Wellhouse 
Ms. Harmeet Barkschat 
Mr. Steve Smith 
Ms. Annette Chinn 
Mr. Leonard Kaye, Esq. 
Ms. Cindy Sconce 
Ms. Nancy Patton 

s7;1~ 
~·Aue L. (EA tE 
Special Assistant Attorney General 
Director, Crime and Violence Prevention Center 
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November7, 2003 

Mi. Paul L. Seave 
Special Assistant Attorney General 
Director, Crime and Violence Prevention Center 
Office of the Attorney General 
P.O. Box 944255 
Sacramento, CA 94244-2550 

And Affected State Agencies and Interested Parties (See Enclosed Mailing List) 

P...e: R;iquest fo• E:;,:i;;nsion of Time 
Identity Theft, 03-TC-08 
City of Newport Beach, Claimant 
Penal Coil.e Section 530.6 

Dear Mr. Seave: 

Your request for an extension of time to file comments on the above-named matter is 
approved for good cause. Comments from state agencies are now due on or before 
January 6, 2004. 

Please contact Nancy Patton at (916) 323-8217 with questions. 

Sincerely, 

SHIRLEY OPIE 
Assistant Executive Director 

j:mandates/2003/tc/03tc08/extok · 
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:>(-. DEPARTMENT OF" GRAY DAVIS, GDVERNDR e 0~c,~o•""" FI NAN c E-------9-1 S_L_S_TR-E-ET_•_S_A_CR_A_M_E-NT_D ___ O_A-:•:-9::".5:':8:-:l-:4:-:_3::".7:':0:-:6:-'-'-•::..w'-w...:;w:;.;.D::..O..:..F=-.c'"'"A'--'.G~O..;_;V 

---

November 6, 2003 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
NOV 1 0 2.003 

COMMISSION ON 
STATE= MANDATES 

As ·requ-ested in your letter of October 7, 2003, the Department of Finance has reviewed the test 
claim submitted by the City of Newport Beach (claimant) asking the Commission to determine 
whether specified costs incurred under Chapter No. 956, Statutes of 2000, (AB 1897, Davis) are 
reimbursable state mandated costs (Claim No. 03-TC-08 "Identity Theft"). Commencing with 
Page 1, Section A, of the test claim, claimant has identified the following new duties, which it 
asserts are reimbursable state mandates: 

• Requiring law enforcement agencies to take reports of identity theft claims from victims 
who reside in their jurisdictional area, even if the crime did not occur there. 

• Requiring local law enforcement agencies to determine the appropriate law enforcement 
agency in which to investigate said claims, and referral of the matter, if necessary, to 
that law enforcement agency for investigation. 

• Providing copies of the police report for claimants at no charge. 

As the result of our review, we have concluded that the statute may have resulted in increased 
costs as a result of "a higher level of service of an existing program within the meaning of 
Section 6 of Article XlllB of the California Constitution." If the Commission reaches the same / 
conclusion at its scheduled hearing on the matter, the nature and extent of the specific activities 
required can be addressed in the parameters and guidelines which will then have to be . 
developed for the program. · · · · · · · 

As required by the Commission's reguiations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your October 7, 2003 letter have 
been provided with copies of this letter via either United States Mail or, in the case of other state· 
agencies, lnteragency Mail Service. 
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If you have any questions regarding this letter, please contact Marcia Caballin, Principal 
Program Budget Analyst at (916) 445-8913 or Keith Gmeinder, state mandates Claims 
coordinator for the Department of Finance, at (916) 445-8913. 

Sincerely, 

Attachments 
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Attachment A 

DECLARATION OF MARCIA CABALLIN 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-03-TC-08 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the ChapJer No. 956, Statutes of 2000, (AB 1897, Davis) sections 
relevant to this claim are accurately quoted in the test claim submitted by claimants and, · 
therefore, we do not restate them in this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters; I-believe them to be true. · 
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PROOF OF SERVICE 

Test Claim Name: Identity Theft 
Test Claim Number: CSM-03-TC-OB 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or older 
and. not a party to the within entitled cause; my business· address is 915 L Street, 8th Floor, 
Sacramento, CA 95814. 

On November 6, 2003, I served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Manda.tes and by placing a true copy 
thereof: (1) 'to claimants and nonstate agencies enclosed in a sealed envelope with postati'e 
thereon fully prepaid in the United· States Mail at Sacramento, ca·lifornia: and (2) to state 
agencies in the normal pickup location at 915 L Street, 8th Floor, for lnteragency Mail Service, 
addressed as follows:· 

P.-~6 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 · · 

Mr. Paul L. Seave 
Attorney General's Office 
Crime & Violence Prevention Center 
1300 1 street, Suite 1120 
Sacramento, CA 95814 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive · 
Sacramento, CA 95825 

6-5 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Michael Havey 
3301 C Street, Room 500 
Sacramento, CA 95816 

League of California Cities 
Attention: Ernie Silva 
1400 K Street 
Sacramento, CA 95815 

City of Newport Beach 
Mr. Glen Everroad 
City of Newport Beach 
P.O. Box 1768. 
Newport Beach, CA 92659-1768 

Mr. Allan Burdick 
MAXI MUS 
4320 Auburn Blvd., Suite 2000 
Sacramento: CA 95841 

Mr. Keith B. Petersen 
SixTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 
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Ms. Harmeel Barkschat 
Mandate Resource Services 
5325 Elkhorn blvd. #307 
Sacramento, CA 95842 

Ms. Annette Chinn 
Cost Recovery Systems 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Ms. Cindy Sconce 
Centration, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold River, CA 95670 

Mr. Steve Smith 
Mandated Cost Systems 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. Keith Gmeinder 
Department of Finance (A-15) 
915 L Street, 8th Floor 
Sacramento, CA 95814 
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State of Califor EXl-HBIT D BILL LOCKYER 
Attorney General DEPARTMENT OF JUSTlLn ~ 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

January 5, 2004 

RE: City ofNewpmi Beach: Identity Theft Test Claim 
No. 03-TC-08 

Dear Ms. Higashi: 

1300 I STREET, SUITE ! 25 
P.O. BOX 944255 

SACRAMENTO, CA 94244-2550 

Public: ~916~ 322-3360 
Telephone: 916 324-5467 
Facsi111i.le; 916 324-8835 

E-Mail: Ramon .d ela Gu ardi a@do j . ca. gov 

RECE~VEO 

JI) ~1 n ~ ?!1fl4 

COMMISSION ON 
0:.:TA.T~· l\~/.!d\.lnA.TF.~ 

This nrntter has been sent to the Office of the Attorney General for comment. The test 
claim does not impact any programs of the Office of the Attorney General or the California 
Department of Justice. 

We do however, have c01ru11ents regarding the validity of the test claim. 

The City ofNewpmi Beach claims Pena! Code section 530.6 is a state mandate because 
· it pem1its a victim of identity theft to file a poiice report with the authorities at their place of 

residence. NewporfBea.ch reasons this requires a higher level of service because: . 

"the location where a crime is committed detem1ines where it will 
be investigated and where jurisdiction and venue for the 
investigation and possible subsequent_criminal enforcement may 
take place." (Test Claim, page I..) 

But identity theft is a crime against the person and occurs where the victin1 is located. 
Identity theft is a fonn of fraud or trespass against the victim who is in constructive possession of 
their identity. But venue for ciimes of this nature has long been pennitted where the prope1iy is 
located or the trespass occurs. (See People v. Robinson (1930) 107 Cal.App. 211, 222.) Even if 
identity theft was committed by persons outside the state, venue would be proper where the crime 
was consummated, that is where the victim lives. (See Pen. Code § 778.) Thus, we question 
whether the test claim legislation has changed the venue rules to impose a higher level of service 
on local police departments. · 
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Ms. Paula Higashi 
·January 5, 2004 
Page2 

Additionally, we wish to bring to the Commission's attention that the test claim 
legislation was sponsored by the Los Angeles County District Attorneys Office, the Los Angeles 
County Sheriff and other sheriffs as well as the League of California Cities and several individual 
cities. (S~e attached Senate Rules Committee Analysis of AB 1897.)1 Assllllling Penal Code 
section<530.6 does create a mandate, there should be no subvention of funds because local 
government requested the mandate. (Cal. Const. Art. XII B, § 6 (a).) · 

Thank you for the opportunity to review and comment ori this matter. 

cc: See Attached Service List 
· Louis Mauro, SAAG 

Sincerely, 

Ck!~ cl141 
RAMON DE LA GUARDIA 
Dep'uty Attorney General 

For BILL LOCKYER 
Attorney General 

1 Chapter 956, Statu~es of 2000. 
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~B J 897 ~ssembly Bill - Bill Annlysis http://www.leginfo.cn.gov/pub/99·00/bil... l 897_cfa_20000821_172214_sen_noor.htrn 

l of 5 

!SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

AB 18971 
I 
I 
I 
I 

----------------------------------------------~------~------

Bill No: 
Author: 
Amended: 
Vote: 

AB 1897 
Davis (D) 

THIRD READING 

8/18/00 in Senate 
21 

SENATE PUBLIC SAFETY COMMITTEE 6-0, 6/27/00 
AYES: Vasconcellos, Burton, Johnston, McPherson,. Polanco, 

Rainey 

SENATE APPROPRIATIONS COMMITTEE Senate Rule 28.8 

ASSEMBLY FLOOR 78-0, 5/30/00 - See last page for vote 

SUBJECT Identity theft: remedies 

SOURCE Los Angeles County District Attorney 

DIGEST This bill creates a judicial process whereby 
victims of identity theft can clear their names. 

Assembly Amendments 

1. The first provision in the amendments sets out specific 
factors a court must consider in ruling on request for a 
determination of factual innocence by a victim of 
identity theft. This provision would allow courts and 
litigants to focus on specific facts and would perhaps 
make appellate review of these actions ~ore clear. 

2. The second ~rovision concerns a n~w Judicial Coun6~1 
form that would allow victims to fairly easily file for 

CONTINUED 

2 

AB 1897 
Page 

a necessary hearing. Judicial Council forms are usually 
fill-in-the-blank documents that require.little or no 
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2 of 5 

legal training. 

ANALYSIS Existing law: 

l.Provides a process for a person arrested for a crime to 
obtain a court order for destruction of arrest records 
based upon the person's factual innocence. This process 
would be available to a victim of identity theft. 

2. Provid_es that it is an alternative felony/misdemeanor for 
a person to willfully obtain personal identifying 
information,. as defined, of anofher peison and use 
another individual's personal identifying information and 
obtain, or attempt to obtain, credit, goods, or services 
in the name of the other person without the consent of 
that person. 

3.Defines "personal identifying information" as the name, 
address, telephone number, driver's license number, 
social security number, place of employment, employee 
identification number, mother's· maiden name, demand 
deposit account number, savings account number; or credit 
card number of an individual person. 

4.Provides that every person who falsely represents or 
identifies himself as another person or a fictitious 
person to certain enumerated peace officers upon a lawful 
detention or arrest to evade pr6per identification is 
guilty of a misdemeanor. 

5.Provides that a person who manufactures or sells 
documents falsely purported to be government 
identification is guilty of a misdemeanor punishable by 
imprisonment in county jail for one year and/or by a fine 
of not more than $1,000 for a first-time conviction and 
not more than $5,000 for a subsequent conviction, 

6.Provides that any person who possesses a document falsely 
purported to be government identification knowing that it 
is not a government issued document is guilty of a 
misdemeanor, punishable by a fine of not less than $1,000 
and. not more ~han $2,500. 

3 

AB 1897 
Page 

7.Provides that any person who gives false information to a 
peace officer performing his or her duties under the 
Vehicle Code is guilty of an infraction. 

This bill: 

1.Allows a person who suspects that he or she is a victim 
of identity theft .to initiate an investigation at his or 
her local law enforcement agency and to obtain a police 
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report to document the fact of the identity theft and 
that the law enforcement agency ''shall begin an 
investigation of the facts, or if the suspected crime 
occurred in a different jurisdiction, refer the matter to 
the law enforcement agency where the suspected crime was 
committed . " 

2.Provides that a victim of suspected identity theft may 
petition the court for an "expedited" judicial 
determination of factual innocence under the following 
circumstances and pursuant to the.following procedures: 

A.Where the perpetrator of the identity theft was 
convicted of a crime under the victim's identity. 

B.Where the identity theft victim's name has been 
mistakenly associated with a record of criminal 
conviction. 

C~Judicial determination of these issues shall be made 
after consideration of declarations, affidavits, 
police report and reliable information submitted by 
the parties. Where the court determines' that the 
petition is meritorio~~ ~~d t~~t ~~z=~ !s ~o 
reasonable cause to believe that the petitioner 
corruni tted the offense for which the perpetrator of- the 
identity theft was arrested or convicted, the court 
shall find the petitioner factually innocent of th~t 
offense. 

D.Where the court finds the petitioner factually 
innocent, the court shall issue an order certifying 

AB 1897 
Page 

~hat fact.· The J~dicial C6uncil ~ould ~~ requir~d to 
develop a form for ~3e i~ isz~i~g an orde~ ~~~~~~~t to 
these provisions. A court issuing a determination of 
factual innocence may at any time vacate that 
determination if the petition, or any information 
submitted in support of the petition, is found to 
contain any material misrepresentation of fraud. 

Prior Legislation 

SB 1374 (Leslie), Chapter 488, Statutes of 1998. 

AB 156 (Murray), Chapter 768, Statutes of 1997. 

FISCAL EFFECT 
Local: Yes 

SUPPORT 

Appropriation: No Fiscal Com.: Yes 

(Verified 8/18/00) 

'otcis An.'g e·le's --eCSuilt y::~fii:s<ti¥.~<ll~A~i'1t:~·~Hi.i;~8'6in:'oe l 
Attorney General -
T.i;is.:.Angeles County Sup'e'r"l.'6~,µrt 

~-~·r..~ ~- .-··. 
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California Public Interest Research Group 
Consumers Union 
League of· California<;!O~~<i",S 
Privacy Rights Clearinghouse 
Sacramento County Sheriff's Department 
San Bernardino County Sheriff's Department 
San Diego County Sheriff's Department 
Ci ty:'.9f Lak.ewood 
City··nf Dana Point 
City -of Stockton 
City of San.diego 
Culver C'i1;.y. · 
California District Attorneys Association 

ARGUMENTS IN SUPPORT According to the sponsor, the Los 
Angeles County District Attorney, "Criminal identity theft'' 
- the use of another's identity information during arrest 
or through prosecution - is sharply on the rise. Criminal 
identity theft creates a false criminal record for a 
blameless victim. Today, growing numbers of innocent 
victims of this practice are subject to erroneous arrest 
and incarceration, or collateral harm such as denial of 

5 . 

AB 1897 
Page 

employment, because a false criminal history has been 
created by criminal's use of their identifying information. 

ASSEMBLY FLOOR 
AYES: Aanestad, Ackerman, Alquist, Aroner, Ashburn, 

Baldwin, Bates, Battin, Baugh, Bock, Brewer, Briggs, 
Calderon, Campbell, Cardenas, Cardoza, Cedillo, Corbett, 
Correa, Cox, Cunneen, Davis, Dickerson, Ducheny, Dutra, 
Firebaugh, Florez, Frusetta, Gallegos, Granlund, Havice, 
Honda, House, Jackson, Kaloogiin, Keeley, Knox, Kuehl, · 
Leach, Lempeit, Leonard, Lo~gville, Lowenthal, Machado, 
Maddox, Maldonado, Margett, Mazzoni, McClintock, Migden, 
Nakano, Olberg, Oller, Robert Pacheco, Rod Pacheco, 
Papan, Pescetti, Reyes, Romero, Runner, Scott, Shelley, 
Steinberg, Strickland, Strom-Martin, Thompson, Thomson, 
Torlakson, Villaraigosa, Vincent, Washington, Wayne, 
Wesson, Wiggins, Wildman,- Wright-, Zettel, Hertzberg 

RJG:sl 8/21/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** Et--lD **** 
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DECLARATION OF SERVICE BY U.S. MAIL 

Case Name: 03-TC-08: IDENTITY THEFT 

I declare: 

I am employed in the Office of the Attorney General, which is the office of a member of the 
California State Bar at which member's direction this service is made. I am 18 years of age or older 
and not a party to this matter. I am familiar with the business practice at the Office of the Attorney 
General for collection and processing of correspondence for mailing with the United States Postal 
Service. In accordance with that practice, correspondence placed in the internal mail collection 
system at the Office of the Attorney General is deposited with the United States Postal Service that 
same day in the ordinary course of business. 

On January 5. 2004, I served the attached LETTER TO MS. PAULA HIGASHI DATED 
JANUARY 5, 2004, by placing a true copy thereof enclosed in a sealed envelope with postage 
thereon fully prepaid, in the internal mail collection system at the Office of the Attome~ .General at 
1300 I Street, P.O. Box 944255, Sacramento, California 94244-2550, addressed as follows: 

SEE ATTACHEDMAILING LIST 

I declare under penalty of perjury tmder the laws of the State of California the foregoing is tme and 
correct and that th.is declaration was executed on January 5, 2004, at Sacramento, California. 

JESSICA L. TAYLOR 
Declarant 
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MAILING LIST 
03-TC-08: IDENTITY THEFT 

Paul L. Seave Ms. Ham1eet Barkschat 
Attorney General's Office Mandate Resource Services 
Crime & Violence Prevention Center 5325 Elkhorn Blvd., #307 
1300 I Street, Ste 1120 Sacramento, .CA 95842 
Sacramento, CA 95814 

Mr. Steve Smith Ms. Annette Chinn 
Mandated Cost Systems, Inc. Cost Recovery Systems 
11130 Sun Center Drive, Suite I 00 705-2 East Bidwell Street, #294 
Rancho Cordova, CA 95670 Folsom, CA 95630 

Mr. Leonard Kaye, Esq. Ms. Cindy Sconce 
Counly u[Lo8 A.ngdes -- Centration, Inc., 
Auditor-Controller's Office 12150 Tiibutary Point Drive, Suite_l40 
500 W. Temple Street, Room 603 Gold River, CA.95670 
Los Angeles, CA 90012 

Mr. Keith Gmeinder Mr. Michael Havey 
'Department ofFinance (A-15) State Controller's Office (B-08) 
915 L Street, 3th Floor Division of Accounting and Reporting 
Sacraento, CA 95814 3301 C Street, Suite 500. 

Sacramento, CA 95816 

Mr. Paul Minney Mr. Allan Burdick 
Spector, Middleton, Young & Minney, LLP MAXIMUS 
7 Park Center Drive 4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95825 . ·-· . ... Sacramento, CA 95841 ·- . 

. . 

_-. 

Mr. Glen Everroad Mr. Keith B. Petersen 
City ofNewport Beach Six.Ten & Associates 
3300 Newport Blvd. 5252 Balboa Avenue, Suite 807 
P.O. Box 1768 San Diego, CA 92117 

. Newport Beach, CA 92659-1768 

Mr. David Wellhouse Mr. Jim Jaggers 
David Wellhouse & Associates, Inc. Centration, Inc 
9175 Kiefer Blvd., Suite 121 12150 Tributary Point Drive, Suite 140 
Sacramento, CA 95826 Gold River, CA 95670 

130 

- --... •~o I> "~ JO 



STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 

•

NE: (916) 323-3562 
(916) 445-0278 
II: csminfo@csm.ca.gov 

February 10, 2009 

Mr.. Allan Burdick 
MAXIMuS 
3130 Kilgore Road, Suite 400 
Rancho Cordova, CA 95670 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis, Comment Period, and Hearing Date 
Identify Theft, 03-TC-08 
Penal Code Section 530.6, Subdivision (a) 

-- · Statutes 2000; ChapteF 956. 
City ofNewpo1i Beach, Claimant 

Dear Mr. Burdick: 

.:.:.:.:,_ ... 11: •. • 

Tl~_e·_drl:\fl: staff analysis for this test claim is enclosed for your review and comment:. 

Written Comments 

GAAY DAVIS, Governor 

Exhibit E 

Any party or interested person may file written comments on the draft staff analysis by Tuesday, 
March 3, 2009. You are advised that comments filed with ti1e Commission are required to be 
simultaneously served on the other interes.ted parties on the mailing list, and to be accompanied 
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an 
extension of time to file comments, please refer to section 1183.01, subdivision ( c )( 1 ), of the 
Commission's regulations. 

_ H~aring 

This test claim is set for hearing on Friday, March 27; 2009, at 9:30 a.m. i~1 Room 44 7,. State 
Capitol, Sacramento, CA. 'l;h~_fm_E!,l.'!taf:f.@alysis will b~_iss_ued on or about March 13, 2009. If 
you would like to request postponement of the hearing, please refer to section 1183.01, 
subdivision (c)(2), of the Commission's regulations. 

Please contact Heather Halsey at (916) 323-3562 if you have questions. 

Sincerely, 

PAULA HJGASHI 
Executive Director 

Enclosures: 

- Draft Staff Analysis 

J: mandates/2 003 /tc/03 tc08/corres/dsatrans 
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Hearing Date: March 27, 2009 
J:\MANDATES\2003\TC\03tc-08\TC\DSA 

_ITEM_ 
TEST CLAIM 

DRAFT STAFF ANALYSIS-

Penal Code Section 530.6, subdivision (a) 
Statutes 2000, Chapter 956 

Identity Theft 
03-TC-08 

City ofNeV1port Beach, c::laimru1t 

Backgrirnii'd · - .. : . .'.:..:.1 .. w...; p_,_ .... -• .•. · •. 

This test claim was filed on September 25, 2003 and concerns increased activities of local law 
enforcement required by Penal Code section 530.6, subdivision (a) as added by Statutes 2000, 
chapter 956, when a complainant residing in the local law enforcement agency' sjurisdiction ... ___ . _ 
reports identity theft to local law enforcement. Identity theft is defined as willfully obtaining 
"personal identifying information" and using that information for an unlawful purpose, including 

& to obtaii.i, or attempt to obtain, credit, goods, services, or medical information in the name of the 
W other person Without the consent of that person:1 The use of the identifying infonµ1J,tion for an 

unlawful purpose completes the crime and each separate use constitutes anew-cJiine_.2 Prior to 
enactment of the test claim. statute, 1qcal law e¢.m:cement _had dis9retiqn to decide whether or nqt 
to take a police repmi and begin an illvestigll.tioil when a complaiµant residing Within its 
jurisdiction reported suspected identity theft. 'VVhen a victim of identity theft initiates ala\¥ 

. enforcement investigation by contacting the locai ·law enfo1:cement agency that hal3 jurisdidion 
over his or·her actual residence, Penal Code section 530,6, subdivision (a) requires the Jocal.Jaw 
enforcement .. agency to: -

·-··- ···· _ .. ~· ··• ·tal<:e·a police reportoftheiriatter, 

• 
• 

provide the complainant with a copy of that report, and, 

begin an investigation of the facts or refer the matter to the law enforcement agency 
where the su_spected" crime was committed for further investigation of the fads. 

The T.cst Claim Statute Imposes a Reimbursable State-Mandated Program for Cities and 
Counties for Some of the Required Activities within the Meaning of Article XIII B, Section 
6 of the California Constitution - · 

1 See Penal Code section 530.5. 
2 People v. Mitchell (App. 3 Dist. 2008) 78 Cal.Rptr.3d 855, 164 Cal.App.4th 442, review 
denied.. · -
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· For reasons discussed in the analysis below, staff finds that state law did not require all of the 
state-mandated activities before January 1, 2000. Specifically,.the requirements to talce a police 
rep01i and begin an investigation· of the facts mandate a new program or higher level of service 
ru1d impose costs mandated by the state within the meaning of Government Code section 17 514 
and 17556 because these activities were discretionaiy prior to enactment to the test claim statute 
and the test claim statute makes them mandatory. However, staff finds that referral of the matter 
to the law eriforcement agency where the suspected crime was committed for further 
investigation of the facts is not a mandated activity and therefore is not reimbursable. Finally, 
staff finds that the requirement to provide the complainant with a copy of the police report is not 
a new program or higher level of service because Government Code section 6254, subdivision 
(f), as added by Statutes 1981 chapter 684, already required local law enforcement agencies to 
provide complainants with a copy of the repo1i. 

CONCLUSION 
Staff concludes that Penal Code section. 530.6; subdivis~o.n (a), as added by Statutes 2000, 
chapter 956, mandates a new program or higher level of ser\rice for focal law enforcement 
agencies withh1 .. the meaning of atiicle XIII B, section 6 of the California Constitution, and'""·-­
imposes. costs mandated by the state pursuant to Government Code section 17514 for the 
following activities only: 1· 

• .. take a police report s-.;.ppoF.:iiJ.§; "violation o.f Pe11al Code section 530.5 wl1!9h includes· 
irifo:tmation regarding the perso'nal.identifying mformation involved and any uses of 

. that peison!il identifying iriformatibn that were non-consensual and for an Unl.a.wful 
ptirpose, i.D.Cliidilig;· if available; information surrotinding the sUspected identity theft, 

. places Wefo the crime(s) OCCUlTed, 'and how and Where the Suspect obtained and used 
the. pers6i:uil identifying information;· and, . 

• begiri an investigation cif th~ facts, focludilig the gathering of factS su:f:ficierit to 
d~termlne whei:e. the crime(s) occurred arid what pieces of personal identifying 
irlf oi:matjqn were used for an unlawful purpose. ' 

Re.cQ~mendation 

. _ Staffrec01mnends the C01mnission adopt this.staff analysis and partially approve this test claim. · 
·--:::~. --· ... 
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e Claimant 

City ofNewp011 Beach 

Chronology 

STAFF ANALYSIS 

09/25/03 City of Newport Beach filed test claim with the C01m1lission on State Mandates 
("Commission")·· · 

I 0/07/03 · Commission staff issued completeness review letter and requested comments 
from state agencies 

11/05/03 DOJ requested a 60-day extension for filing comments due to schedule and 
worldoad conflicts. 

11110/03 

01/05/04 

DOF submitted comments on test claim 

DOJ submitted comments on the test claim 

Background . · ·· ···-·- ·····- · ·· -··-·· .·.,., ... · 

According to the California Office of Privacy Protection,:California law provides a number of 
protections for identity theft victims and.the key to obtairiin:g those benefits is a police report_3 

Sp~fj_fically, Califomia.Penal Code section 530.8.~ .. entitles :vic;:tin~s who obtfiln pol~ce repor1:11.~o 
copies of documents relating to fraudulent transactions or accolints ·created using their personal 
information.5 They are entitled to have information resulting from identity theft removed 
(blocked) from their credit reporting agency files. 6 They receive up to 12 free credit reports, one 
per month, in the 12 months from the dat~ of the police report.7 They can stpp d

1
ebt collection 

actions related to a debt resulting from identity theft. Before resuming collection, the collector 
must make a good faith detenrunation that the evidence does not es_tab!~sh tJ-i.at the consiuner is 
not responsible for the debt. 8 They cEµi bring· an action or !iSSert a defeni,;e agains~ anyone 
claiming a right to money or property in connection with a transci.ctipn resulting from identity 
theft.9 If they are a victim of criminal identity theft; which occlirs wj:ien an identity thief creates a . 
false criminal record in the victim's name, they have additional rig]+ts including: 

·. ·' 

3 See Know Your Rights: California Identity Theft Victims' Rights; California Office of Privacy 
Protection. · 

. . . 

'All further code references are tci the California Penal Code unless otherwise specified. 
5 See also The Fair Credit Reporting Act (FCRA) § 609(e) [15 U.S.C. § 1681 g). 
6 California Civil Code sections 1785 .16, subdiv1sion (k), 1785 .16.l, 1785 .16.2, and, 1785.20.3; 
subdivision (b); FCRA section 605B [15 U.S.C. § 1681c-2]. · 
7 California Civil Code section 1785.15.3, subdivision (b). 
8 California Civil Code section 1788.18. e . 9 California Civil Code section 1798.93. 
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• The right to an expedited proceeding in Superior Court for getting a judge's order finding 
that they are factually innocent. If such an order is issued, the judge may also order the 
deletion, sealing, or labeling of records. IO · · 

o The right to be listed in the California Department of Jilstice's Identity Theft Victim 
Registry. Tilis gives victims of criminal identity theft a mechanism for cqnfirrning their 
innocence. 11 · · · · · · · 

Test Claim Statute 

This test claim concerns increased activities oflocal law enforcement required by section 530.6, 
subdivision (a) as added by Statutes 2000, chapter 956, when a complainant residing in the local . 
law enforcement agency's jurisdiction reports identity theft to local law enf9rcement. The test 
claim statute, section 530.6, subdivision (a) provides: 

A person who has learned or reasonably suspects that his or her personal 
identifying information has been unlawfully used by another, as described in 
subdivision (a) of Section 530.5, may initiate a law enforcement investigation by 
conta::t.~r.g the local law enforcement agency. that has j'.lrisdi0tio11 aver his or her­
actual r~sidence, which shall talce a police repmt of the matter, provide the 
c0111piainant with a copy of that report, and begin ail investigation of the fads or, 
if ti1e. suspect~d crape was comrriitt~q hi il. dif:ferent jurisdiction, refer the matter to 
the law0 enfore;tirtjent agency where fhe suspected crime was col11illitted for further 
investigatiori offlie fact§. · 

' ' . 
Claimant's Position·. · 

The claimai:itstateS'that gei;i.erally th~ location where a crime is coinni.itted determines where it 
will be invd~tigated aild where jurisdiction and ve1ii1e for the investigation and enforcement may 
take place. 12 The clalinan:t a.Ssi:irlsthat the teSt clil.im: statute changes this to provide for venue, and 
jurisdiction w.4ere the 'complainant resides. 13 Tue· claimant states that NeWpdrt Beach is not the 
location ofniiiµy'fuefts, though resii:lentS bfNeWport Beach have beeri victims of identity theft, 
and thattl~e test Claii:ti statµf.e reqli.Ires Newport Beach tci Wee and pursue a police report for · 
crimes that·did not occttr'm NewJ?od: Beach. Specifically;·claimant asserts tnat the test claim• 
'statute requires local law enforcement to: ' 

talce a police· report; 

a detemline the appropriate law enforcement agency to investigate the matter further 
and malce a refenal to· that agency; 

a provide a copy of the report to the complairiant.14 

IO Section.530.6, subsection (b\ 
11 Sections 530.6 and 530.7.· 

I2 Test Claim, page 1. 
13 Ibid. 
14 Test Claim, page 2. 
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Department of Finance's (DOF) Position 

DOF concludes that the test.claim statute "may have resulted in increased costs as a result of 'a 
higher level of service 'of an existing program within the meaning of Section 6 of Article XIII B 
of the Cillifornia Constitution. "'15 · . · · · . 

·Department of Justice's (DOJ) Position · 

DOJ, on the other hand, ·states that se.ction 530.6, subdivision (a) does not impose a.higher level 
of service. DOJ maintains thaf venue for ide1itity theft crinles would be proper in the junsdiction 
where the victim resides even without section 530.6, subdivision (a) because identity theft is a 
form of fraud or trespass against the person who is in constructive possession of his or her 
identity. 16 ThUB, the crime "occurs" where the victim resides in addition to wherever the thief 
uses the identity of the victim for an milawful purpose. 6QJ; s letter cites to an old case re~thdirig 
theft and venue which is still good law, 17 to support this proposition. In. addition, DOJ ar~es that 
even if the identity theft was committed outside of the state, venue would be proper where the · 
crin1e is c01~1.Su.mma~~d, that is, where the victif!.1.lives, c!tiJ;ig to Penal Code section 778. 18 Finally, 

.. ... .. poJ poirt1;~.Pi,t1 :fuatt]:ie test claim statute, as added by Stafutes 2000, cha:pter-956 was sponsored 
'-'-"-· ·-~·-- · ·bythTtci'ii'Abge1~s couiit)r brsttief Attomef' s 'office' an'ti"§tates''tna'f'iftllil'Corritiiission fmds 

that section 530.6 imposes a new program·or higher level· of service on local agencies there 
should be no subvention since .the legislation· was requested by. local government and supported 

·- . ·by many cities. 19 
'· ,1.r·'~'.• -·r l'I . ..,,..,.,. ~.\• .. 1, • ,_._ • ·~· , ,_,,. ,.___,.......,...~~....,........,...,_,.,_,-,...-.~. , • • , , _ . 

Discussion 

The courts have found that article XIII B, section 6, of the Calif~rnia Cmistitution recognizes the. 
state constitutional restrictions on the powers of local government to tax and· spend. "Its 
purpose is to pr(.lc[ude the stat(f from shifting financial responsibility for carrying out 
govemn1ental fqllctimis to local ag'encies, which are 'ill' equipped' to assume increased fimincial 
responsibilities because of the taxirig and spending limitations that articles XIII A and XIU B 
impose."20 A test claim statute or executive order tnay impose ·a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 21 In addition, the required a'ctivity or task must.be new, constituting a "new program," or it 
must create a. "higher levei' of service" over the previously required lever of service. 22 
. . . '. ,• ... ' . . 

15 . . . . . 
DOF comments dated November 6, 2003, page 1. 

16 DOJ comments dated January 5, 2004, page 1. 
17 P~ople v. Robinson (1930) i 07 .Cal. App. 211, 222 .. 
18

• DOJ comments dated hnuary 5, 2004, page L 
19 Ibid, page 2. 

. " 
2° County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
21 

Long Beach Unified School Dist. v. State of California ( 1990) 225 Cal:App. 3d 15 5, 17 4. 
22 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3rd 
830, 835 (Lucia Mar). · 
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The comis have defined a "program" subject to article XIII B, section 6, of the Califor.nia 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.23 To determine if the 
program is new or imposes a higher level of service, the test claim statutes and/or executive 
orders must be compared with the legal reqµirements in effect immediately before the · 
enactment.24 A "higher lever of service" occur~ when the new "requirements were intended to 
provide an· enhanced service to the public. "25 Finaliy, the newly required activity or increased · 
level of service must impose costs manqated by the state. 26 

_ 
. -

The Corruaj~sion is vested W1i:h exclusive authority to adjudicate disputes ov.er the eXistence of 
state-mf:ll1,4,a\ed programs within the meii.ni\.'ig of aiiicle xiil: B, section 6.27 In malcing its 
decisions,''the Comill.ission must strictly construe article Xrll B, section 6, and not apply it as an 

. "equitable remedy to cure the perceived unfairness te'.sulting from political decisions on fuilding 
priorities. "28 

. . . · . 

Issue 1. Does Penal Code sectioJ:(S.30_.6, su~division (a)., as added by Statu.tes 20QO, 
chapter 956 requir:e.focal agencies to perform state-mandateci aci:ivities7. · 

The test clrum stiitut~. Sectiori 530.6, subdivision (a,) as added by Statutes 2000, chapter 956 
states: 

A person who has learned or reasonably suspects that his or her personai 
identifying information has been. unlawfully used by another, as described in 
subdivision (a) o(S~ction 530.5, may i~litiate a law enforcement investigation by 
contacting the local law enforcement agency that has jurisdiction qver his or her 
actual residence, which shall talce a police report of the matter, provide the 
complainant with a copy of that report, and begin an investigation of the facts or, 
if the slispected crime was committed in a different jurisdiction, refer the matter to 
the law enforcement agency where the suspected crime was committed for further 
investigation of the facts. · · 

. . 
23 San Diego Unified School Dist.;supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43. CaL3d 46, 56; see .. also Lucia Mar, suprn, 
24 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, · 
835... - - -- - - . - . . . -

· 25 _San Diego Unified School Dist., supra, ·33 Cal.4th 859, 878 .. · · 
26 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487~ County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17 514 and 17 5 5 6. 
27 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551and17552. 
28 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280; citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. · 

138 



= 

When a victim of identity theft initiates a law enforcement investigation by contacting the local 
law enforcement agency that has jurisdiction over his or her ach1al residence, the plain language 
of section 530.6, subdivision (a) requires the local law enforcement agency to: 

1. take a police rep01i of the matter; 

2. provide the complainant with a copy of that report, and, 

3. begin w1 investigatioi1 of the facts or refer the matter to the law enforcement agency 
where the suspected crime was cornmiiied for further investigation of the facts. 

The California Supreme Comi has noted: "When interpreting a statute our prinlw·y task is to 
determine the Legislature's intent. [Citation.] In doing so we turn l 5t to the statutory language, 
since the words the Legislattire chose are the best indicators of its intent."29 Further, our Supreme 
Court has noted: "If the language is clear and unan1biguous there is no need for constrnction, nor 
is it necessary to resort to indi'cia ofthe.interi.t·oftbe Legislature ... "30 Because there has been 
some confusion regarding the meaning of these weirds, a statutory construction w1alysis is 

. . 

necessary. . . . 

The Jegislat!Ve fiI~toryof sec~ion 530.6 ,indicates that the main pur}:iose'of the tesh:laim statute is . 
to help victims of identity tl1eft to clew' their names. 'Penal Code secti.on 851.8 (A.B. 2861, Stats. 
1980, chapter 1172) provides a procedure whereby ·.a person who has been arrested or detained 
and is fac\u,aily innocent may request a law enforcei11~nt age11cy or a couii to seal or destroy- the 
arrest'record. Ho\Vever, thi~ prc;ivision goes not apply where the ide1itify' tlieft"\iic:fim was 'riot . . .. 
arrested, or detained. Penal Code section 530.6 was intended to assist those victims who have not 
yet been ·ill~·ested or detained. 31 Th~ Caluomia s\:iprem~. Gqilit: h~ !\t~ti<l th~t tb.k literai riieaning 
of a statute rp.ust be re!id in accord witl;t its plll]Jose.32 thus tlie Legislature's· iptenfto assisdliese 
victims will gui..4e the following stat]J.tory c01istructiq11 anaiysis. 

' ,. . . . . . 

"Talce a Police Report of the .Matter" 

A police r~p()rt prepai·id ill. acc~rdan6e with the test clahn statute inClU:des fufofrnation regarding 
the personal'icientifyhlg i11f'drmati911 involved and ariy uses of that personal identifymg · · 
information that .W~1'e ,11<;>n~con'se~~1.1~l aJ.1.d for an unlawful ptu]Jose, including, if available, 
infonnation surrolli1ding the si..tspecfod identity theft, plates were' the ciiriiet s) occufred, 'a:i1d how 
arid where the suspect obtained and used the pe1~sonal identifyi.fig i1Jformation as specified by 
sections 530.5 .and 530,55. What-it means to "take a police report-of the matter'1 is undefuled irr~ · 
Califm'ri.ia law. Mcn'eover, "police repbtf' is not defined in any of the well known dictionaries. 
However,,"police" means: "1. [t]he governmental depwiment charged with the.preservation of 
publid"i:irder, the pi'omotion of.public safety, and the prevention and detection of crime. 2. The 
officers or members of this departrrient.33 "Report''. means: ''a formal oral or v.iritten presentation 

29 
Freedom Newspapers, Inc v. 01;ange County Employees Retirement System (1993) 6 Cal.4th 

821, 826. 
30 Delaney v. Superior Court (1990) 50 Cal.3d 785, 798. · 
31 

See Sen. Com. on Pubic Safety, Analysis of Assem. Bill No. (AB) 1897, as Amended 
June 20, 2000. 
32 Lakin v. Watkins Associated Industries (1993) 6 Cal.4th 644, 65 8-659. 
33 Black's Law Dictionary, 7th Edition, page 1178. 

. ' 
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of facts. "34 The language of a related statute provides a victim of identity theft who provides a A 
conswner credit reporting agency with a copy of a "police report prepared pursuant to Section W' 
530.6 .. . regarding the public offenses descl'ibed in section 530.5" with up to twelve copies of his 
or her file (no more than one per month), following the date of the police report.35 This language, 
when considered in conjunction with.the Legislature's intent in passing the test claim statute to 
assist identity theft victim's in clearing their names supports the proposition that a police l'eport · 

. prepared pursuant to section.530.6 must include information that.estabiishes .the elements of 
section 530.5. 

The elements of the crime of identity theft are: I) willfully obtaining fiersonal identifying 
. infom1ation, and 2) use of that information for any unlawful purpose. 6 Section 530.5 provides 
that a person that "willfully obtains personal identifying infon:µation as .defir;i~d in subdivision 
(b) of Section 530.55, of another person, and uses that information for 8.J,1.Y unlawful purpose, 
including to obtain, or attempt to obtain, credit, gqods,.servi\:es, or medical inform,ation ii;i. the 
name of the other person without the consent .of that.persolf" is guilty of ide11t~fy th.eft, The use 
of the identifying information for an unlawful purpose completes the crime and each separate use 
co~t~~t,~~.,~ n~yY crim1;.37 ,;Persoual i4,1?.ll:~ify}~1g. i1ifo~atiop''..is de_~~g .£1.S the nE!Il1e, address, 
mother's riiaiden narrie, place of ef.ilplciyment., ,dafe· o(bll-til; 'Ui:iique Biomef.riC 4a:~ ineluding 
fingerprint, facial scan,. identi:B,,ets, vciiceprl.nt,' retiii~ 6r ids ~~ge,. or other ·unique :physical 
representation, unique electronic data im;iluding irifomiation identification ri\.unber assigned to 
the person, address oi: routfug ·~ode, teie.~onill.?.w¥caii9n iden,tifying iillorpiation cir fl.CCess device, 
infop-patign containecijn a birth, cfr death cediflcaie, ¢.t: folibWilig1identifymg·nUfubers: .. 
telepb,qµe;, )lefil.~lt. msi#.~ce~ cf~9.Jt ~(ird, ,t*pay,~rj~e~tificatlon, sd~qol ide~'ti,'fl~atibii; state or 
federaj driver1s·licen,Se, state or fe°deral ideritifi.~ationiiumhe~; sociiil.secufitji, employee · 
identification num'b'er, pr6fessl.ona1 or obcupatl.onal,, deip!llld deposit accotint, savings accciimt, 
checking account, PThf or password,"alien r~gistrafiori;" governm'eht paiisporl;'or ariy fonn of 
identification that is equivalent to those listed above.38 Thus a "polic.e:report1' under: the ~est· 
claim statiite mu~~ inclu\ie jilformation regarding the pers.onaj_ ideµ.tifying infoTIJ1~fam involved 
and any uses of thatperscii1al lci~i;i.tifying inforniatio11 that were tion~c,pnsensua1,_ in6~u4ih:~, if 
available, info~13,tion. surrounqing t\),e suspected identity tb,e.f.t. pla~~s. whe1'e; ~he C,rimes. occurred, 
and ho;w ap.d where.the·su~m~qt.obfa.ii1ec;l !llld used the person'ru ide:htifying iD,fp1~~atiol! in. · 

· accordance w~th secti9!ls _530.5 and 530.55 :. · · .· ... ,:·: · ·' · 

In addition to.the protections afforded by:California law, accprding•to.the Federal'Trade 
Commission (FTC),. in order· for a police i:epo1t to be considered an Identity Theft. Report, and. 
therefore entitle an identity theft victim to a number offederal·la.w protections, the poli~.\e repqrt. 
must c0ntain details about the accounts and inaccurate information, that resi,tlted.fro111 the i4entity 

~4 Ibid, page 1303, 
35 California Civil Code section 1785.15 .3 (Stats. 2002; c,. 860), emphasis added. 

36 Section 530.5. 
37 People v. Mitchell (App. 3 Dist. 2008) 78 Cal.Rptr.3d 855, 164 Cal.App.4th 442, review 
denied. · 
38 Penal Code section 530.55. 
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theft. 39 A person who suspects he or she is the victim of identity theft can file an Identity TI1eft 
Complaint on line with the FTC at https://www.ftcconmlaintassistant.gov. The FTC advises 
victims to bring a printed copy of the ID TI1eft Complaint with them to the police station in order 
to better assist the police in creating a detailed police rep01i so that victims can access the 
impo1iant federal protections available to them if they have an identity Theft Rep01i. The FTC 
has also prepared a Letter to Law Enforcement Officers encouraging local law enforcement to 
attach or incorporate the ID Theft Complaint into the police report, sign the "Law Enforcement 
Repmi lnformation" section of the FTC's ID Theft Complaint, and provide the identity theft 
complainant with a copy of the Identity Theft Rep011 (the police rep011 with the victim's ID 
TI1eft Complaint attached or incorporated) to permit the victim to dispute the fraudulent accounts 
and debts created by the identity thief. 40 TI1ough the FTC suggestions are not binding upon local 
law enforcement agencies, the requirements for an Identity Theft Report are consistent with· the 
required contents of a police rep011 and the legislative intent "to help victims of identity theft to 
clear their names." 

"Provide the Complainant with a Cony of TI1at Reomi" 

"Provide the complairnmt with a copy of that.report" li:1eans that local law enforcement must 
make readily available to the complainant an achial copy of the police report taken. The word 
"provide" is not defined in California law or in Black's Law Dictionary. However, one 4efinition 
of"provid~" is "[t]o make (something) readily avai!able."41 According to Black's Law 

· Dictiori~i·y a "copy" means~-"an imitation or reproduction·of an original."42 ·''-That repori," clearly 
refers to. the "police repoti" inm1ediately preceding "provide the complainant with a copy of that 
rep011" in the srnne sentence. . . . . 

"Begin an Investigation of the Facts or Refer the Matter to the Law Enforcement Agencv Where 
the Susnected Crime was Committed for Fmiher Investigation of the Facts." 

When a local law enforcement agency has taken a police rep01i on the matter, the plain language 
of the test claim statute also requires it to "begin rn1 investigation of the facts." The word "begin" 
means: "to originate; to come into existence; to start; to institute, to initiate; to comrnence."43 

~1ile the word "investigation" means: "the process of inquiring into or tracking down through 
inqufry."44 The word "investigate" means: "[t]o follow up step by step by patient inquiry or : · 
observation. To h·ace or track; to search .into; to examine and inquire .into with care and 
accuracy; to find out by careful inquisition; examination; the taking of evidence; a legal 
inquiry."

45 
Therefore, in the context of section 530.6, to "begin an investigation" means to 

conm1ence an inquiry into suspected identity theft. However, "begin" ce1iainly does not require 
. a ".complete" investigation such as would be require.cl to criminally prosecute a suspect. 

39 . . . 
FTC Lerter to Law Enforcement Officers, page I 

40 Ibid. 
41 Roget's II, The New Thesamus, Expanded Edition, page 778. · 

•
12 Black's Law Dictionary, Seventh Edition, page 337. 
43 Black's Law Dictionary, Sixth Edition, page 155. 
44 Black's Law Dictio.nrn·y, supra, page 82°5. 
45 Ibid. 
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TI1e test claim statute continues in pertinent part:" ... or, if the suspected crime was cormnitted in 
a different jurisdiction, refer the matter to the law enforcement agency where the suspected crime 
was committed for furtherinvestigation of the facts." This language is confusing because it could 
be read as reqmring local law enforcement to either begin an investigation or refer the matter 
except that the sentence ends with "for further investigation of the facts" (emphasis added). The 
adverb "further" rheru1s "l. Going beyond what currently exists: without further ado. 2. Being an. 
addition. "46 Thus,. "further investigation" necessarily requires the lav{enforcernent agel).cy that ·. 
takes the police report to first begin an 'irivestigatioii before refon"ing it out to another agency so . 
that that the other agency may go beyond or acid to the.investigation that was begun by the 
referring agency. Still, some local agencies found this language con.fusing saying that it was 
unclear whether it permitted a local law enforcement agency to simply refer a matter to a 
jurisdiction where the suspected crime occuned without investigation.47 Three yeru·s after 
enactment of the test clain1 statute, section 530.6 was amended by Statutes of2003, chapter 533 
which is not pled in this test claim, for the purpose of clarifying that the local law enforcement 
agency with jurisdiction over the victim's residence or place of business must take the police 
report and begin 1m investigation48 to say: · . 

- . --·-- .. 
A per·s~n who'tB.S·1e.arned or reason~qiy suspects that his or her peis-~11ai · 
identifying information has been unlaWfully used by another, as described in 
subdivision (a) of Section 530.5, may initiate a law enforce111e,nt investigation by 
contacting the iocal law enforcement agency that has jurisdic:tfon over his or her 
actual residence or place of business, which shall take a police report of the 
matter, provide the complainant with a copy ofthat'report, and begiri. an 
inv~stigatio11 of the facts~ QL i !fthe suspected crime was conunitted in a 

· different jUrisdicticm, the local law enforcement agei1cy may, tefer the matter to 
the law enforcement agency where the s\.ispeded crlln.e was corrunitted for further 
investigation of the facts. · 

(Underlining and strikethrough of runendments·and deletions added.) 

The California Supreme Court stated: 

" 'Where changes have been introdu~~d to a statute by anieridment it must be 
assumed the changes have a,purpose .... ··,,(Times Mirror Co. v. Supel-for Coil.l"t. 
(1991) 53 Cal.3d.J325, 1337 (283 Cal.Rptr. 893, 813 P .2d 240].) That purpose is · 
not necessarily to change the law. "While an intention to chan'ge the law is usually 
infeITed frmn a material change in the language of the statute [citations], a 
consideration of the sunounding cfrcwnstaiices may indicate, 011 the other hand, 

. that the amendment was merely the result of a legislative atte1npt to clarify the. 
true meaning of the statute." (Martin v. California A1iit. B. & L. Assn. (1941) l~ 
Ca1.2d478, 484 [116 P.2d 71).)49 

. . 

46 Roget's II, The New Thesaurus, Expanded Edition, page 435. 
47 Assembly Conunittee on Judiciary analysis of Sen. Bill (SB) 602, as amended 

June 26, 2003, page 7. 
48 Ibid. - -

49 Williams v. Garcetti (l 993) 5 Cal.4th 561. 
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In this instance, there is a statement of legislative intent to clarify the test claim statute. so 

Thus, referral of the matter to another jurisdiction for.further investigation of the facts is 
only permitted after the investigation has begun and at that point would be at the 
discretion of the referring law enforcement agency. 51 The clarifying language did not 
change the original requirement for the law enforcement agency where the alleged victim 
resides to begin an investigation of the matter becaUBe, as discus~ed above, the language 
"further investigation of the facts" necessarily implies. that a preliminary investigation of 
the facts was conducted by the law enforcement agency that took the police report. 
Because this permissive authority to refer the matter to another jurisdiction does not· 
require any action on behalf of local law enforcement, it does not impose a new state­
mandated activity. 

Thus, based on the foregoing analysis, staff finds that when a victim of identity theft initiates a 
law enforce1J1ent investigf!.tion by contacting the local law enforcement agency that has 
jurisdiction av.er his or her actual residence, section 530.6, subdivision (a), as added by Statutes 

· 2000, chapter 956 requires local law enforcement agencies to undertake the folkiwing state-
mandated activities: - -· - - :: ... ·-·-·· .. · . .. . . . . . ·-· - ... 

• talce a police repo~i supp01iing a violation of Penal Code sectjon 530.5 which includes 
i.n:fqrni.attqn reg~qip.g th~ perso.nal identifying information involved and any uses of 

.. ·.. . · that P.~rs:O.p.al i.den,tifyi,.rig inforrhiition that were noncconsensual and for an unlawful 
-· ·:~~ · · · · purp6se:·mcil.idffig;·1r~vfiliabie; inform~{lon siirroi.uiding the suspected identity theft, 

places we1:e tl.le cri):pe(s) occlirted, and li:ow and where the suspect obtained and used 
the personal identifying information; · 

• provide the complainant with an actual ccipy of that report; and, 

• begin an investigation of the facts, including the gathering of fc~cts sufficient to 
determine where the crime(s) occurred and what pieces of personal identifying. 
information were use,c;l for an unlawful purpose. 

Issue 2.· Do th.e state-mandated activities impose a. new p1·ogram or higher level of senrice 
oJ.i ·local agencies? . :. - . 

·For sectioh.S30,6, subdivision (a) to be subjedto ruii.ole Xrn-B, ~ection 6·ofthe Cali.for:b.ia 
Constitution;;the statlite ri:iusf·constitute a new "program:" or "higher level of service:" The 
California Supreme Co mi, in the case of County of Los Angeles v. State of Califon~ia, 52 defined 
the word "progi.·ru1l'' witPln the meaning of article XIII B, section 6 as a program that carries out 
the governme1ital function of providing a sezylce to the public, or laws which; to implement a 
state policy' impose· unique requirements on local goveinrtj.enfa ana do. not apply generally to all 
residents ru1d entities in the state. Only. orie of tl~es~ findh1gs is necessru'i to trigger the 
applicability of ruiicle XIII B, section 6. 53 To determine if a reqtiited. activity is new or imposes 

so Assembly Committee on Judiciary analysis of SB 602, supta,. page 7. 
51 Ibid. 
~ . . . . . . . 

County .of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
53 Carmel Valiey Fire Protecii~n District v. State of California (1987).190 Cal.App.3d 5:21, 537. 
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a higher level of service, a comparison must be·unde1taken between the test claim statute and the 
legal requirements in effect immediately prior to the enactment of the test claim statute.· 

For the reasons stated below; staff finds that state law did not require all of the state-mandated 
activities before January 1, 2000. TI1e requirements to talce a police repmt and begin an 
investigation of the facts represent a new program or higher level of service within the meaning 
of Govenunent Code seetion 17514 and 17556. However, staff finds that the requirement to 
provide the complainant with a copy of the policereport is not.a new prograin or higher level of •. 
service because Government Code section 6254, subdivision (f), as added by Statutes 1981 
chapter 684, requires local law enforcement agencies to provide complainants with a copy bf the 
rep mt. 

Duty of Local Law Enforcement to Take a Police Rep011 and Begin an Investigation 

DOJ argues that section 530.6, subdivision (a) does not impose a new program or higher level of 
service.54 DOI maintains that venue for identity theft crimes would be prciper in the jurisdiction 
where the victim resides even wit,hout section 530.6, subdivision (a) because identity theft is a 
fom1 of fraud or trespass against the person who is in constructive possession of ~~.or her · 
identity. Based on DOJ's reasohirtg, the crime "occurs" where the victim resides in addition to 
wherever the thief uses the identity of the victim for an unlav.rful purpose. 

Prior to the enactment of the test claim statute, local law enforc~ment agencies in the jurisdiction 
where foe complainant resided couid take police reports frorh: residents regarding aiieged. crimes 
of identity theft, even if the suspect resided in another jwisdiction and corn1hitted each offense of 
using the personal ide11tifying inforri1ation for unlawful purposes in a Jurisdiction other thall. that 
in which the complainant resided. The following provisions of the Penal Code support this 1 

conclusion. 

Section 830. l provides that the authority peace officers "extends to any place in the state, as 
follows: 

(1) As to any public offense committed or which there is probable cause to believe has been 
committed within the political subdivision that employs the peace officer or in which the 

· -. : peace officer serves .... " -

. · A "public offe1ise" is not specifically defined ·in California iaw but according to Black's Law . 
· Dictionary, a "public offeii.se" is "ah act or omission forbidden by law. "55 Thus, it would include. 

all of the theft crimes, includi'ng identity theft. 

Section 789, establishes the jwisdiction of a criminal action for "stealing or embezzlirrn ... in 
any: competent court into or through th:: jl.lnsdictlo,n~ ten'i.tory of whiCh such Stolen or . . . 
embezzled prope11y has been brought." Penal Code_~ection 789 wa:s originally enacted In 1872 
and has had three am~ndments that 'are of little si griiflcance to this test cfa.ini.. 56 

· · 

5' Assembly Committee on Judiciary analysis 'of SB 602, supra, page 7. 

55 Blacks Law Dictionary, Seventh .Edition, page 1110. 

56 The essence of this provfaion has re1'nained unchanged since 18 72: the c1ime of" stealing" · . 
which is synonym for "theft" or "larceny" could be prosecuted where the prope1ty was originally 
taken or an:fwhere it was transp01ted to or tluough. Moreover, Penal C9de section 789, as 
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Theft in its various forms (burglary, carjacking, robbery, theft, or embezzlement), receipt or 
concealment, sale, withholding, or aiding in concealing, selling, ·or withholding any property 
from the owner, knowing the property to be so stolen· or obtained of stolen property are all 
crimes. 57 From 1993 to the present, section 786, subdivision. (a) has provided that when a person 
takes prope·rty in orie jurisdietion by burglary, carjacking, robbery, theft, or embezzlement and · 
briri.gs the property into another jurisdiction, or a persbri receives the property in another 
jurisdiction, the diStrict attorney can prosecute in any of the jurisdictions. Th.ls inakes sense 
because crimes were committed in all ofthe°j-Lµ.i.sdictioriS specified in section 786', si.1bdiyision 
(a). Similarly, a peace officer's authority extends to any public offense for which there is 
probable cause tobelieve has been committed Within the pofitical subdlvision that employs the 
police officer. Thc:refore, local law enforcement in the City bfNeWport Beach had authority to 
take a police report from a resident of its jurisdiction in a ca:ie of suspected identity theft under · 
one or more of the theft related Penal Code provisions discµssed above prior to the test claim 
statute. 

Prior to the enactment of the test claim stai:ute, sections 830.1 and 789 authorized the peace 
- .. officers wb.o had jurisg~c;4bn:_ovetthe victim's residence to. __ e.?.Cr;:n:;is.~ j_w.i.sdictio,;i in idef\:tjD'.,~1!'lft. 

cases. Thetef~re; the test ciaim statute simply -clarifies and restafes what was .eilstirig lav/\VitJ.1 ' 
regard to the discretion of the law enforceinentagency with jurisdiction over the victini's i 

reside1w~ to exercise jurisdiction in the case of suspected identity theft. Thus, Newport Beach's 
ability..t.Q_take police reports ofidentity theft claims brought by res.id~nts.of* jurisd\_ctioA .. is 1wt 
new. Hl:iwever, there was no specific· state mandate to talce.a police report or begin aii 
investigation of the facts in the case of suspected ·identity theft prior .to. the test-clairn: statute; as 
added by Statl!tes 2000, chapter 9~6. 58 Beqause fhe test clairr). statute specifically mandates the 
talci.J.1g of a police repoft fJ.D.d begiruii.ng .of an investigaticm, Dor s cmiclusion that it does n6t · 
impose a new pro gran:;i. or. higher level of service is incoiTect. 

Moreover, Government Code section 17565 pfovides that "[i]f a local agency or a school .district, 
at its option, ha.S been incurring costs which are subsequently mandated by the state, the state 

· shall reimburse the local agency or school district for those costs incurred after tl1e operative date 
of the niandate." Thus, though the Apprqpliations Con1Illittee analysis.notes that many 
jurisdictions diq prc;pafe.·police reports and conduct iiivestigf!ti01is i·i:i"gru:dillg repo1is of identity 
theft from resic\enfav,i,itli.in their jl_lris~ictkms Pr.i.or to th~.test clain,l statute, as aci<l,e4 by_ Statutes 
2000, chapter 956,59 this point is irrelevai1t to the issue bf wbetherthe test clairii imposes0a ···· ··· 
reimbursable state-mandated program or higher level of service. There was no CB.lifornia or .. 
federal law specificaliy rei:juiririg polfoe to take a report or begi.it an investigation in the case of 
suspected identify.theft prior to the eriactme1'it of the test claim statut~. This means tllat prior to · . . . . . 

enacted in 1872 simply enacted what was already well established common law. (See People. v. 
Staples (1891) 91 Cal. 23 at 27.) · 
57 See generally Pen~ Code sections 211, 215, 484, 487, 488, 496, 503-515. 

ie Note that tl1ere are specific provisions in state law mandating police reports for domestic 
violence and child abuse inci.dents (See e.g. Pen. Code,§§ 13730, 11164, 11165.9, and 
11165.14.) 

. 
59 Assembly Committee on Appropriatiori..s Analysis of AB 1897 (Davis) as amended: · 
May 16, 2qoo. · · 
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the test claim statute, local ageneies were free to decline to take a police rep01i or to decline to e 
begin an investigation in a case of suspected identity theft. The test claim statute removed that 
discretion. · 

The taking of a police report on an allegation of identity theft and begirihlng an investigation 
can-y out the gqvernmental function of providing sei-vice tci the public and the mandatory · 
activities imposed by section 530.6 inlpose uruque requirements on local gove11m1ents that do 
not apply generally to all .residents anci enNies of the state. T9 the extenf local agencies.provide · ·. 
police protection; they are.serving a peculiarly govenunental function. 60 The purpose of the test 
claim statute is "to provide expedited-remedies for a victim of identity theft to Clear his or her 
name. "61 A police report prpvides importapt factual information which guides the court's . 
decision op whether to declare the alleged vic;tim factually innocent and therefore entitled to 
California'~ identity theft protections. The taking of the report and beginning of ru1 investigation 
suppo1is effective police protection in the area of identity theft. . 

Duty to Provide a Cooy of the Police Re.Port to the Comolainant 

Pr~viding complainants with a-cO!JY ofi:he police report arn:! other activiti~s related to pro\,idin~ 
·police feports to coniplainants were ali:e~dy· 1:eqtifred Ui:ider the Cfilifornia Public Records Act,· . 
and therefore dci ·not ccnistitute a new program or higher level.of r;;ervi.ce. Since 1981, 
GovernmenfCode section 6254, subdivision (f), ofthe California Public Records Act has 
;-cquired foc.'.!.l l:nv enforcenient,agencie:o: to disclose:and provide r.e.cords of incidents rep01ied to 

. . . .. . .. ,. -· . . 62 ... ! . . , ...... 

and responded by law enforcement agencies to the victims ·of an ineident, Government Code 
section 6254, subdivision(f), states· in relevant part-the follqwing: · 

[Sjtate an.d local l~w enforcemei:J.f agencies shall diSclcise the names and addresses 
of the persons involved in, or witnesses other than confid~ntial informants to, the 
incident, the description of any property involved; the date; tinie, and location of 
the incident, all diagrams, statements ofthe parties involved in the inci4ent; the 
statements of all Wi1nesses, other than confidential informants, to the victims of an 
incident .... 

Except to tlie ext~nt that,disclostire of a pE!liicuiih item ofinfo~mati011 would endanger the safety 
. of a person ln.volved ~ .. an investigati.on ot'.\yould endanger th.e suc~essful comP.letion of the . . ... 
investigation or a_r.efated investigation', \aw enforcement agencies· are required to disclose and 
provide.to the _victim the follqwilig"iiU6rma~on: · - .. · · · · '""==" ·'· '·' · .;;'" · "' ' · . 

The tin1e, substance, ru1d location of ~l complaints or i:equests for a.Ssistance · 
received by the agency; the time and nature Qfthe response; the time, date, and· 
location ofthe occurrence; the ti.nie and date of the report; the name and age of 

60 See Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App:3d 521, 

537. 
61 Assembly Conmiittee on Appropriations Analysis of AB 1897, supra. 

e 

62 Government Code section 6254. was added by Statutes 1981; chapter 684. Section 6254 was A 
derived from former section 6254, which was originally added in 1968 (Stats. 1968.' ch. '1473). 9 
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the victim; the factual circumstances surrounding the crime or incident; and a 
general description of any injuries, property, or weapons involved. 63 

Although the general public is denied access to the information listed above, the victim of 
identity theft is.entitled to the information described above. 64 Furthermore, the information 
required to be disclosed to victims under Govermnent Code section 6254, subdivision (f), 
satisfies the purpose of the test claim statute. As indicated in the legislative history,.the purpose 
of the test claim statute is to assist victims of ide11Jity theft in clearing their names. As discussed _ 
above, a police repori is required to qualify the v18ilm fqr.nurnerous protections under California 
and federal law. Also credit card companies and fll1an~ial institutions may ask victims to show a 
copy of a police report to verify the crime. 65 Staff ~nds that. the disclosure of information 
describing the factual circumstances suuounding 'the .incident pursuant to Government Code 
section 6254, subdivision (f), is evidence that can support a victim's request for a judicial 
determination of factual ini1ocence pursuant to section 530.6, subdivision (b) where the identity 
thief has c01'nmitted crinies with which the identity theft victim has been charged. 

Finally, staff aclmowledges that the requireme;1ts under the test claim statute ahd ·the 
·· -.: ::c 'l'equil'erhents0\int1er4'h&P.ublic- Records Act. are.different in two-respects .. l.Qr.st, .. unlike .the Public· , ·" 

Records Act, the test claim statute requires local law enforcement to "provide the complainant 
with a copy" of the police repo1i, but does not require the complainant to request the copy. 
However, Government (:ode section 6253, subdfvision (b), requires the local agency to "upon 

-· request'.\~uake lhe ·records "promptly available-:" As-discussed above, one meaµing of "provide" 
in coiru:r.ton usage is "[t]o make (something) readily avai)able."66 Thus, the requirement of the 
test claim to "provide a copy of that report,.,. to the victim is esseri.tialiy t11e same activity as 

& required'.by the Public Records Act ofmakhig t11e copy "promptly available". Second, the test 
W claim statute does not specifically mandate when law enforcement agencies are required to 

provide-the. complainant with a copy of the police report while Government Code section 6253, 
subdivision (b ), i'equn'es tlie records to be made "promptly available" and generally defines 
"promptly ayaila,bfe" as wl.thiii-no more than 10 days. However, these differences are'minor and 
the activities of providing, retrieving, and copying information related to a case of suspected 
identity theft are not i1ew. Thi.is, the activity 'provide complainant with a copy of that rep01i" 

. does not constitute a_ilew progi·~mOr highei' level ofServiee. ·- - · 

... _ _ __ .•.. .Adgiti_onm:iY.._whiJi< tfie~t~~""~L~~ ~~a~~~j~.)'~~~;t ,,9RJ~~ aut1~ority foi: pr6;j4,1ng_~ ~o~y of the. _ · 
repo1i, Government Code Section 6253, subdrv1s10n (b) authorizes. \oc·al C1gencies to impose a fee 
to cover the direct costs ofduplication or a statutory fee if availabie. Most jurisdictions, 
including Newport Beach, cunently charge a fee for th~ c:I.irect cqsts ofpr9viding a c;opy of a 
police repo1i. The Los Angeles Police Depruiment currently ·charges $23pe_r report while 

-Newp01i Beach Police Depaiiment charges only $4. TI1ere are some cities that choose not to 

63 Government Code section 6254, subdivision (f)(2). 
64 Vallejos v. Califo1;nia Highway Patrol (1~79) 89 Cal.App.3d 781, 786. 
65 California Attorney General, I.dentity TI1eft: Tips for Victims, -
http://Caag.state.ca. us/idtbeft/tips .htm (accessed· l /29/09). 

- _ 
66 Roget's II, 1be New Thesai.rrus, Expanded Edition, page 778. _ 
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charge crime victims for copies of police reports, but providing free copies to victims is a policy 
decision which is at the discretion of the local agency and not mandated by the state. 

Therefore, based on the above discu5sion staff finds that only the following activities mandated 
by section 530.6, subdivision (a), as added by Statutes 2000, chapter 956 constitute a new 
program or higher level of service: 

• talce a police report suppoljip.g a.violation of Penal Code section "530.5 which inCiudes . 
infomiation regarcling the personal ide##fying inf01mation involved and any uses of 

. that personal identifying informa,tion tl1at were non-consensual and for an tmlawful . 
purpose, including, if availa\)le, foforni£ltion sunoundirig the suspected identity theft, 
places were the cr:ime(s) occJ.ITTed, and how and where the suspect obtained and.used 
the pe1;sonal identifying info1matio11, arid, 

•' .· 
• begin an investigation of the facts, induding the gathering of facts sufficient to 

dete1mirie where the crime(s) occuri:ed and what pieces of personal identifying · 

.. Issue 3: · 

infommtion were used for an unlawful. purpose. 

Arethere c-0sts mandated by thestii:te,within the.meanfog ofarticfo XIIIB, · 
section 6 and Government Code section 17514? 

Government Code section 17514 defines "costs mandated by the state" as any increased cost a 
local agency is requii~(:j_'tb incur as a result of a statute that mandates a new program or higher 
level of service. The.·clfil:i:rifili.testimates that for the tasks oftaldng a police report, providing a 
copy of the po~ice report. to the victim~ ascbiaining the appropdafejurisdiC:tion and refening-the 
matter for further !nv.estigation is iii excess of$15,066 per year.67 Claimant also asserts thatrione 
of the exceptim;is to findmg a'reimbutsabie state-mandated program under Government Code 
section 17556 apply hen;. (Test Claim, page 4.) 

DOI argued that even in the event that.the C9mm.ission finds that there i~ a state-mandated 
program or higher level of service that it should deny the claim because the exception UI)P.er 
Government Code section 17556; subdivision (a) should apply in this cas~. 68 Government Code 
section 17556 subdivision (a) prohibits the Comni.ission from finding cq;;ts mandated by the state 
if the test claim is submitted by a lo.cal .entity that requested the test clfilin legislation. 

· . Government Co.de ~ecti9n 175.56 subdivision (a) requj.res a (lp~cific request for th\! test claim .. 
,:_Jegit!!atioil 4.t tht?.fcirni.()fas~so~utioil ofilie govei·uiJ:ig bo0y of.~0 cify;·county or school district 

claimant or a letter from the delegat~d represep.tative· of the governing body. However, 
Govenunent Code section 17556 subdivision (a) does not app.ly in this case because thefo is no 
evidence of a specific 'request for this leg~slation by the claimant. Staff pulled t11e author's bill 
file and found rio evidence ofany1:hiil'.g frorii. Ne-wp01i Beach's govei:niligbody requesting the· 
legislation. Moreo~er, a search of the City cifNewpo1i Beach's. Resoltitfons for the yeai·s 1999 
and '.2000 shows no evidence of a specific request for this legislation. Though many local _ 

· governments supported Assembly Bill 1897, support of a bHl does n.ot constitute a request for 
legislation under Government Code section 17556, subdivision (a). 

Government Code section 17556 subdivision (g) provides an ~xemption from finding costs 
mandated by the state for.statutes tl~at create a new· crime or infraction, elihiinate a crime or 

67 Test Claim Page 3. 
68 DOJ Cornment Letter, page 2. 
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infraction, or change the penalty for a crime or infraction, but only for that portion of the statute 
relating directly to the enforcement of the crime or infraction. Thus, though the test claim statute 
relates to investigations of suspected crimes, Government Code section 17556 subdivision (g) 

·does not apply because the test claim statute, as added by Statutes 2000, chapter 956 does not 
create or eliminate a c:rirne or infraction or change the penalty for a crime or infraction. 

TI1erefore, staff finds costs mandated by the state as defined by Goverrunent Code section 175.14, 
and that no exceptions to reimbursement in Govermnent Code section 17556 apply:for local layv 
enforcement agencies to: · 

• take a police report supporting a violation of Penal Code section 530.5 which includes 
infommtion regarding the personal identifying infonnation involved and any uses of 
that personal identifying information that were non-consensual and for an unlawful 
purpose, including, if available, irrformation surrounding the suspected identity theft, 
places were the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information, and, 

• . , begin .aI1 invc;istig!'!;tion of the facts, inclu.ding the gathering of facts sufficii::nt.~o _ 
dete11nine where1Ii.e'"crin1e(s)oc6uned and what pieces ofpersomi.lideiififyii1g · · 
irrformation were used for an unlawful purpose. 

.'!::' CONCLUSION 
-St~ff'c~ncludes that Penal Cod~·section 530.6, subdivision (a), as added by Statutes :20'00', .. 
chapter 956, mandates a new program or higher level of service for local law enforcement 
agenciescwithin the meaning of article XIII B, section 6 of the California Constitution, and 
imposes costs mandated by the state pursuant to Government Code section 17514 for the 
following activities only: 

~ .. ···-· ·--' ;.;.:.;:·..:.._ __ ; ·,:. 

• take a police rep01t supporting a violation of Penal Code section 530.5 which includes 

...... 

- irrformation regarding the personal identifying information involved and any uses of 
· that personal identifying irrforrnation that were non-consensual and for an mliawful 

purpose, including, if available, infqnnation sunounding the suspected identity theft, 
places were, the crime(s) occuned~ and how and where the suspect obtaiJ,1ed· arid used 
the persbnru identifying irrforinatioli; and, 

begin an investigation of the facts, including the gathering of facts sufficient to 
determine' where the crime(s) occuned and what pieces of personal identifying 
information were used for ru1 unlawful purpose. . 

' Reco.mmendation 
. . . . . . . . . . 

Staffr'econunends the Commission adopt this staff analysis and prutially appro~e this test claim. 
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RECEIVED 

MA~•O 4 2009 

COMMISSION ON 
11\fATt;I MANl1AT~ ~ 

RESPONSE TO DRAFT STAFF ANALYSIS 

On Original Test Claim 
Chapter 956, Statutes of 2000 

Penal Code section 530.6 

Claim no. 03-TC-08 

Ide11tity Theft 

City of Newport Beach, Claimant 

Exhibit F 

Te·st claimant City of Newport Beach submits the following in response to the 
Draft Staff Analysis issued by Commission staff on February 10, 2009. The City 
suppmis the Draft Staff Analysis. 

The City, however, reserves the 1ight to revisit during the Parameters and Guidelines 
phase the issue of including the activity of refening the matter to the law enforcement 
agency where the suspected crime was conunitted for fwiher investigation. Although the 
Staff has found that this activity was not mandated, it may still be considered as 
reasonably necessary to cany out the mandate. 
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CERTIFJCATION 

I decla1·e under penalty of pe1jury Lmder the laws of the State of California that the 
.statements made in this document are true and correct, except as to those matters stated 
upon infornrntion and beliefand as to tho.se matters, I believe them to be true. 

I·.' . 

Executed this 2nd day of March, 2009, at Newport Beach, California, by: . . . 

Revenue Manager 
City of Newport Beach 

~".• !_ '. 

···\ .;. -
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9. 

Proof of Service 
Page 2 
March 3, 2009 

Ms. Jolene Tollenaar 
MGT of America 
455 Capitol Mall, Suite 600 
Sacramento, CA 95814 

Ms. Juliana F. Gmur 
MAXIM US 
2380 Houston Avenue, 
Clovis, CA 93611 

I declare under penalty of perjury under the laws of the State of Califomia that the foregoing is 
true and correct, and that this declaration was executed on S/o 71tJ1 at Sacramento, 
California. 

Kelly rv(ontelorlgo 2 
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CF'F'lCE: CF' THE: ClRECTCIR 

March 3, 2009 

Ms. P·aula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
MAR:O 4 2009 

COMMISSION ON 
~TATF MANnATE:~ 

As requested in your letter of February 10, 2009, the Department of Finan~e has reviewed the 
draft staff analysis for Claim No. 03-TC-08, "Identity The.ft." . . 

As the result of our review, Finance concurs with the Commission on State 
Mandate's (Commission) staff analysis to partially approve the test claim for the following 
activities: 

• Take a police report supporting a violation of Penal Code Section 530.5, which includes 
· information regarding the personal Identifying Information involved and any uses of that 
personal identifying information that were non-consensual and for an unlawful purpose. 
This would include, if available, information surrounding the suspected identity theft, 
places where the crime(s) occurred, and how and where the suspect obtained and used 
the personal identifying information. 

• Begin an investigation of the facts, including the gathering of facts sufficient to determine 
where the crime(s) occurred and what pieces of personal identifying information were 
used for an unlawful purpos~: 

. As required by the Commission's regulations, a "Proof of Service" has been enclosed indicating 
that the parties included on the mailing list which accompanied yourFebruary 10, 2009 letter · 
have been provided with copies of this letter via either United States Mail or, in the case of other 
state agencies, lnteragency Mail Service. 

If you have any questions regarding this letter, please contact Carla Castaneda Principal. 
Program Budget Analyst at (916) 445-327 4. · - · 

Sincerely, 

-~-
Diana L. Ducay 
Program Budget Manager 

Enclosure 
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Attachment A 

DECLARATION OF CARLA CASTAr\JEDA 
DEPARTMENT OF FINANCE 
CLAIM NO. 03-TC-08 

1. I am currently employed by the State of Callfornia, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance, 

'' 1{-

I certify under penalty of perjury that the facts set forth in the foregoing are true arid correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

a( Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: Identity Theft 
Test Claim Number: CSM-03-TC-08 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento~ State of California, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, Floor, 
Sacramento, CA 95814 .. 

On a I 0 5/ C) i ' I served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United State.s Mail at Sacramento, California; and (2) to state 
agencies in the normal pickup location at 915 L Street, Floor: for lnteragency Mail Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

Mr. Allan Burdick· 
3130 Kilgore Road 
Rancho Cordova, CA 95670 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor - Controller's Office 
500 W. Temple Street, Room 603 

. Los Angeles, CA 90012 

8-08 
Ms. Ginny Brummels · 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

B-08 
Mr. Jim Spano .. 
State Controller's· Office 
Division of Audits 
300 Capitol Mall,Suite 518 
Sacramento, CA 95814 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Boulevard 
P.O. Box 1768 . 
Newport Beach, CA 92659-1768 

Ms. Annette Chin 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

A-15 
Ms. Carla Castaneda 
Department of Finance 
915 L Street, 12th Floor 

· Sacramento, CA 95814 

A-15 
Ms. Susan Geanacou 
Department of.Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 · 
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·Proof of Service 
Page 2 
March 3, 2009 

Ms. Jolene Tollenaar 
.MGT of America 
455 Capitol Mall,. Suite 600 
Sacramento, CA 95814 

Ms. Juliana F. Gmur 
MAXIM US 
2380 Houston Avenue, 
Clovis, CA 93611 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and thatthis declaration was executed on 3/p ~Io '1 at Sacramento, 
California. 

• ·•·< . :, . ,,. :._: 
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West law. 
828 F.Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) 

United States District Couit, N.D. California. 
Yolanda BA UGH and Donyelle Baugh, Plau1tiffs, 

v. 
CBS, INC., Group W Television, KPIX, and Dan 

Moguloff, Defendants. 
No. C 93-0601 FMS (ARB). 

June 22, 1993: 

Crime victims who were filmed by news reporters in 
thefr home following domestic violence incident sued 
brcrnd~ast~r,, _broadcaster's local affiliate, and owner 
of affiliate alleging various to11s under California law 
after film was broadc~st on teievision new~ magazine 
segment concerning victim assistance programs. On 
defendants' motions to dismiss or for summary judg: 
ment,.the District Court,:FernM. Smith, J., held that: .. 
( 1) news magazine program was entitled to protection 
under "news acc.ount" exception to liability under 
California statute governing cla'ims for appropriation 
of likeness for conunercial purposes; (2) genuine 
issue of material fact as to whether· broadcast dis-

. closed matters which were degrading to plaintiffs 
precluding summary judgment in favor of defendants 
on claim for disclosure of private facts under Califor­
nia law; (3) California's Uniform Single Publication 
Act barred plaintiffs' claims for intrusion on seclu­
sion, trespass, unfair competition, fraud and inten­
tional and negligent inflicticiri of emotional distress to 
extent that claims relied on actual broadcast. of news. 
magazine segment, but not to extent that they relied 
on to1tious physical intrusion into plaintiffs' home by 
news reporters; and (4) allegations stated claim for 
intentional infliction of emotional distress under Cali­
fornia law. 

Motions granted in part; denied in part. 

West Hcadnotes 

ill Federal Civil Procedure l 70A €:=1829 

170A Federal Civil Procedure 
l 70AXI Dismissal 

l 70AXJ(8) Involuntary Dismissal 
l 70AX1CB)5 Proceedings 

Exhibit G 

170Akl 827Detennination 
l 70Ak 1829 k. Construction of Plead­

ings. Most Cited Cases 
On motion to dismiss, court must accept as true all 
material allegations in complaint, as well as reason­
able inferences to be drawn from them; however, 
court need not accept conclusory allegations, unrea­
sonable inferences nor unwarranted deductions of 
fact. 

J1.1 Federal Civil Procedure 170A ?='2491.5 

l 70A Federal Civil Procedure 
· i 'ioAxv lI Judgment 

J70AXVJJ(C) Summary Judgment 
l 70AXV!l(C)2 Particular Cases 

J 70Ak2491.5 k. Civil Rights Cases in 
. -General. Most Cited Cases 

Summary disposition is particularly favored in cases 
involving First Amendment rights. Fed.Rules 
Civ.Proc.Rule 56Cel, 28 U.S.C.A.; U.S.C.A. 
Const.Amend. 1. 

ill Torts 379 <C:=3g7 

379 Torts 
3791V Privacy and Publicity 

379JVCC) Use of Name, Voice or Likeness; 
Right to Publicity 

· · 379k386 Conduct or Misappropriation Ac- · 
tionable in General 

379k387 k. Jn General. Most Cited 
Cases 

(Fonnerly 379k8.5(6)) 
Under California law, claim for appropriation of 
likeness for commercial purposes may present one of 
two theories: first type of appropriation is right of 
publicity and. arises from commercially exploitable 
opportunities embodied in plaintiffs likeness, and 
second type of appropriation is appropriation of name 
and likeness that brings injury to feeli11gs, that con­
cerns one's own peace of mind, and that is mental and 
subjective. West's Ann.Cal.Civ.Code § 3344(a). 

ill Torts 379 €:=393 

379 Tmts 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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828 F.Supp. 745 
828 F.Supp. 745, 21 Medial Rep. 2065 
(Cite as: 828 F.Supp. 745) 

379JV Privacy and Publicity 
3791V(C) Use of Name, Voice or Likeness; 

Right to Publicity · 
379k392 Matters of Public Interest or Pub­

lic Record; Newswo1thiness 
379k393 k. In General. Most Cited 

Cases 
{Formerly 379k8.5(7)) 

Crime victims failed to state claim for appropriation 
of likeness for commercial purposes under California 
statute based on use of film of them taken in her 
home by news reporters following incident of domes­
tic violence in television news magazine segment 
concerning victim assistance program; although news 
magazine was not traditional news show; it was enti­
tled to protection under "news account" exception to 
statute. West's Ann.Cal.Civ.Code § 3344(a, d). 

liJ. Torts 379 €:=393 

379 Torts 
3i'9i_v_ i'rivacy anri ?uoiiciry 

3791V(C) Use of Name, Voice or Likeness; 
Right to Publicity 

379k392 Matters of Public Interest or Pub­
lic Record; Newswmthiness 

379k393 k. In General. Most Cited 
Cases 

(Formerly 379k8.5(7)) 
Fact that network television news magazine program 
generated advertising revenue did not prevent broad­
caster from claiming "news account'' immunity from 
suit alleging appropriation of likeness for commercial 
piii-poses under · · California law. West's 
Ann.Cal.Civ.Code § 3344(a; d). 

lfil Torts 379 <(;:::;:>393 

379 Torts 
3791V Privacy and Publicity 

3791YCC) Use of Name, Voice or Likeness; 
Right to Publicity · 
· 379k392 Matters of Public Interest or Pub-
lic Record; Newsworthiness 

379k393 k. In General. Most Cited 
Cases 

(Formerly 379k8.5(7)) 
Whether broadcaster can claim "news account" im­
munity from claim of appropriation of likeness for 
commercial purposes under California law, appropri­
ate focus is on use of likeness itself; if plaintiffs face 

Page 2 

was used in connection with news account, then no 
liability may be found under "news account" excep­
tion to statute. West's Ann.Cal.Civ.Code § 3344(a, d). 

l1l Torts 379 <(;:::;:>393 

379 Torts 
379IV Privacy and Publicity 

379IYCC) Use of Name, Voice or Likeness; 
Right to Publicity. 

379k392 Matters of Public Interest or Pub-. 
lie Record; Newsworthiness 

3 79k3 93 k. In General. Most Cited 
Cases 

(Formerly 379k8.5(7)) 
Broadcaster, by mixing videotape of plaintiffs made 
by news reporters following domestic violer?ce i•,ci­
dent in plaintiffs' home wfth other episodes in news 
magazine broadcast. and sensationalizing event at 
plaintiffs' home, did 'no.t forfeit its "news account" 
protection under California law from plaintiffs' claim 
for appropriation of likeness for commercial pur­
poses, where there was no claim that. broadcast was 
false. West's Ann.Cal.Civ.Code § 3344Ca, d). 

lfil Torts 379 €=393 

379 Torts 
379IV Privacy and Publicity 

379IVCC) Use of Name, Voice or Likeness; 
Right to Publicity 

379k392 Matters of Public Interest or Pub­
lic Record; Newswmthiness 

379k393 k. In General. Most Cited 
Cases 

(Fonnerly 3 79kS.5(7)) 
Although television news magazine program was not 
traditional news show, it was plainly "news or public 
affairs" broadcast in broad sense and was entitled to 
protectiqn from plaintiffs c_laim under California .law 
for appropriation of likeness for commercial purposes 
under "news account'' exception to statute. West's . 
Ann.Cal.Civ.Code § 3344(a, d). 

12l Torts 379 <£=393 

379 Torts 
-379IV Privacy and Publicity 

3791V(C) Use of Name, Voice or Likeness; 
Right to Publicity 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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828 F.Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) 

3 79k3 92 Matters of Public Interest or Pub­
lic Record: Newsworthiness 

379k393 k. In General. Most Cited 
Cases 

(Formerly 3 79k8.5(7)) 
Even if television news magazine did not fit tradi­
tional notions of news, it was protected under cate­
gory of "public affairs" from plaintiffs' claim for ap­
propriation of likeness for commercial purposes un­
der California Jaw arising out of use of videotape of 
plaintiff in her home after domestic violence incident. 
West's Ann.Cal.Civ.Code § 3344(d). 

l1!!J Torts 379 <[;;;:;;>393 

379 Torts 
3791V Privacy and Publicity 

3791V(C) Use of Name, Voice or Likeness; 
Right to Publicity 

379k392 Matters of Public Interest or Pub­
lic Record; Newsworthiness 

...... - 379k393 k. In General. Most Cited 
cases 

(Formerly 379k8.5(7)) 
Because television broadcaster could have substituted 

·another victim of domestic violence for plaintiff in 
making its television news magazine segnient on 
victim assistance programs did not preclude broad­
caster's "public interest" defense to plaintiffs suit 
under California law for appropriation of likeness for 
commercial purposes given limits imposed by Cali­
fornia statute creating claim of appropriation of lilce­
ness for commercial purposes and California's prefer­
ence for speedy resolution of free speech cases. 
West's Ann.Cal.Civ .Code § 3344{a, d). 

11!1 Torts 379 €=-357 

379 Torts 
379IV Privacy an.d Publicity 

379JVCBl Privacy 
379JVCB)3 Publications or Communica­

tions in General. 
379k356 Matters of Public Interest or 

Public Record; Newsworthiness 
3 79k3 57 k. ln General. Most Cited 

Cases. 
(Formerly 379k8.5(7)) 

Rigllt to be let alone and to be protected from unde­
sired publicity is not absolute but must be balanced 
against pub I ic interest in dissemination of news and 

Page 3 

infonnation consistent with democratic processes 
under constitutional guarantees of freedom of speech 
and of the press; when news or public affairs publica­
tions are involved, balance must be drawn strongly in 
favor of dissemination. U.S.C.A. Const.Amend. 1. 

J11l Torts 379 €=-357 

379 Torts 
379IV Privacy and Publicity 

3791V(B) Privacy 
379IV(B)3 Publications or Communica­

tions in General 
379k356 Matters of Pubhc Interest or 

Public Record; Newsworthiness . 
379k357 k. In General. Most Cited 

Cases 
(Formerly 379k8.5(7)) 

Matters disclosed by television news magazine seg­
ment on victim assistance program which included 
videotape of plaintiff in her home following domestic 
violence incident went far beyond disclosure of facts 
publicly available in police report of domestic vio­
lence incident so as to state claim by plaintiff under 
California law for to11 of disclosure of private facts, 
where news magazine segment did n.ot merely broad­
cast facts contained in police report but broadcast 
event of domestic violence as it unfolded and effec­
tively disclosed plaintiff's emotional and personal 
reactions to incident as well as her comments to vic­
tim's assistance employee. 

!Lll Records 326 €=54 

326 Records 
326Il Public Access 

· 3261JCB) General Statutory Disclosure Re­
quirements 

326k53 Matters Subject to Disclosure; Ex­
.emptions 

326k54. k. In General. Most Cited 

Disclosure of police report of domestic violence inci­
dent under California Public Records Act was proper, 
despite provision of Act that disallowed disclosure of 
name and address of victim of domestic violence, 
where Act allowed disclosure of location of crime 
which, in this case, effectively disclosed victim's ad­
dress, and name of victim would be withheld under 
Act only If victim made fonnal request and victim 
failed to allege that she made any such request. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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828 F.Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) . 

West's Ann.Cal.Gov.Code§§ 6254, 6254(0(2). 

lW Federal Civil Procedure I 70A €:=2515 

l 70A Federal Civil Procedure 
17DAXV1f Judgment 

170AXVI ICC) Summary Judgment 
l 70AXVll(C)2 Particular Cases 

I 70Ak25 I 5 k. Tort Cases in General. 
Most Cited Cases 
Genuine issue of material fact as to whether televi­
sion news segment on victi.Jn assistance program dis­
closed facts that were "degrading" to victim of do­
mestic violence who was depicted in program pre­
cluded summary judgment in favor of broadcaster on 
victim's claim under California law for tort of disclo­
sure of private facts. 

I 15) Torts 379 ~357 

379 Torts 
3791V Privacy and Publicity 

379iVCBl Privacy 
3791VCB)3 Publications or Communica­

tions in General 
3 79k3 56 Matters of Public Interest or 

Public Record; Newsworthiness 
3 79k3 57 k. In General. Most Cited 

Cases 
(Formerly 379k28) 

Personal involvement of plaintiff in incident of do­
mestic violence was not newsworthy as matter of law 
so as to: bar plaintiffs claim against broadcaster under 
California law for iort of disclosure of private facts 
'ai·ising froin broadcaster's use of'videotape of plain­
tiff following incide;lt of domc;;tk ·•i0!~01ce on pro­
gram featuring victim assistance programs, even 
though issue of domestic violence and story of victim 
assistance programs was newsworthy. 

l!fil Antitrust and Trade Regulation 29T €=>296 

29T Antitrust and Trade Regulation 
-29Tlll Statutory Unfair Trade Practices and Con-
sumer Protection · . 

29TII1(E) Enforcement and Remedies 
29Tlll(E) I In General 

29Tk293 Defenses 
29Tk296 le Privilege or Immunity. 

Most Cited Cases 

Page 4 

(Formerly 382k862. 1 Trade Regulation) 

Damages 115 '-€=57.49 

ill Damages 
.LLllll Grounds .and Subjects of Compensatory 

Damages 
l l SllI(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
l l 5Ill(A)2 Mental Suffering and Emo­

tional Distress 
! 15k57.49 k. Privilege or Immunity; 

Exercise of Legal Rights. Most Cited Cases 
(Formerly l 15k50. I 0, l I 5k49. 10) 

Torts 379 <(::::::::>341 

379 Torts 
379IV Privacy and Publicity 

3791YCBl Privacy 
3791V(B)2 Intrusion 

379k34 l k. Particular Cases in General. 
Most Cited Cases 

(Formerly 379k8.5(5. l), 379k8.5(4)) 

Trespass 386 €=>12 

386 Trespass 
3 861 Acts Constituting Trespass and Liability 

Therefor 
3 861<9 Trespass to Real Property 

386kl 2 k. Entry. Most Cited Cases 
Claims brought by plaintiff, who was subject of · 
broadcast of television news magazine segment on 
victi!!! !!~~istance progranis, for intrusion on seclu­
sion, trespass, unfair competition, and intentional and 
negligent infliction of emotional distress were ban-ed 
under California Unifonn Single Publication Act to 
extent that claims relied on actual broadcast of news 
·magazine segment; however, claim.s remained viable 
to extent they relied on tortious physical intrusion 
into plaintiffs home by television broadcast person­
nel if she did not knowingly consent to entry of re- · 
porters into her home. West's Ann.Cal.Civ.Code § 

3425.3. 

l!1l Torts 379 ~121 

379 Torts 
3791 In General 
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828 F .Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) 

379k120 Defenses and Mitigating Circum-
stances 

379k12 I k. In General. Most Cited Cases 
(Formerly 379k16) 

Nothing in language of California's Unifonn Single 
Publication Act implied that California legislature· 
intended to grant complete protection for any tortious 
act committed by investigative news reporters, sim­
ply because they eventually published story based on 
their investigations. West's Ann.Cal.Civ.Code § 
3425.3. 

l!fil Damages 115 '8=>57,49 

ill Damages 
l 1511I Grounds and Subjects of Compensatory 

Damages. 
I 15 IIICAl Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
l 15!I!(A)2 Mental Suffering and Emo­

tional Distress 
l 15k57.49 k. Privilege or Immunity; 

Exercise of Legal Rights. Most Cited Cases 
(Formerly l l 5k50. J 0, I l 5k49. I 0) 

Pfaintiffs could not circumvent constitutional free 
speech protection available to ielevision broadcasters 
by recasting privacy claims as other common-law 
torts such as intentional and negligent infliction of 
emotional distress. U.S.C.A. Const.Amend. l. 

l.!11 Antitrust and Trade Regulation 29T '8=>296 

29T Antitrust and Trade Regulation 
29Tlll Statutory Unfair Trade. Practices and Con-

sumer Protection · 

29TilliE) Enforcement and Remedies 
29T!ll(E)I In General 

29Tk293 Defenses 
29Tk296 k. Privilege or Immunity. 

Most Cited Cases 
(Formerly 382k862.1 Trade Regulation) 

Constitutional Law 92 €:=213s 

92 Constitutional Law 

92XVIII Freedom of Speech, Expression, and 
Press 

92XVJJl(Wl Telecommunications and Corn-
· puters 

92k2135 Television 

Page 5 

92k213 8 k. Journalists. Most Cited 
Cases 

(Forn1erly 92k90. l (9)) 

Damages llS '8=>s7.49 

ill Damages 
I 151ll Grounds and Subjects of Compensatory 

Damages 
I 15 lllCAl Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
l l 5Ill(A)2 Mental Suffering and Emo­

tional Distress 
l l 5k57.49 k. Privilege or Immunity; 

Exercise of Legal Rights. Most Cited Cases 
(Formerly 115k50.JO, 115k49.!0) 

Fraud 184 '8=36 

.lMFraud 
I 84Il Actions 

l 841I(Al Rights of Action and Defenses 
l 84k36 k. Defenses. Most Cited Cases 

Torts 379 €=>342 

379 Torts 
3791V Privacy and Publicity 

3791VCB) Privacy 
379iV(B)2 Intrusion 

3 79k342 k. Defenses in General. Most 
Cited Cases 

(Fonnerly 379kl6) 

Trespass 386 '8=>23 

3 86 Trespass 
38611 Actions 

3861J(A) Right of Action and Defenses. 
3 86k22 Defenses . · · 

386k23 k. In General. Most Cited 

To extent that claims for inirusion oti seclusion, tres­
pass, unfair competition, fraud, and intentional and 
negligent infliction of emotional distress were based 
on actual publication of plaintiffs story by television 
broadcaster on news magazine segment, claims were 
barred by constitutional free speech protections; 
however, constitutional protections did not immunize 
prepublication activities by television broa.dcaster 
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828 F .Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) .. 

including physical intrusion into plaintiff's home by 
news repo1iers with video camera. U.S.C.A. 
Const.Amend. 1. 

gQI Trespass 386 €:=J 0 

386 Trespass 
3 861 Acts Constituting Trespass and Liability 

Therefor 
386k9 Trespass to Real Property 

3 86k l 0 k. In General. Most Cited Cases 
Even public figure is entitled to prevent news repmt­
ers from entering private home; that public figure can 
maintain trespass action against news reporter who 
climbs his fence, no matter how newsworthy ultimate 
story published by reporter. 

illl Tresp.ass 386 €:=13 

3 86 Trespass 
3861 Acts Constituting Trespass and Liabilitv 

Therefor 
3 86k9 Trespass to Real Property 

386k13 k. Wrongful Act After Rightful 
Entry and Trespass Ab lnitio. Most Cited Cases 
Allegations that television news repo1ters exceeded 
terms of consent given by plaintiff to enter her home 
following domestic violen,ce incident by broaqcasting 
videotape made in home failed to state claim for tres­
pass under California Jaw, where br<!adcasting oc­
curred after news reporters left plaintiff's property. 

ll1.l Trespass 386 •€:=2 

386 Trespas~ 
3861 Acts Constituting Trespass and Liability 

Therefor 
386k2 k. Intent. Most Cited Cases 

Under California Jaw, trespass is strict liability tort in 
sense that defendant's motivation or good-faith belief 
is irrelevant. 

J1J1 Trespass 386 €:=25 

3 86 Trespass 
386ll Actions 

3861I(A) Right of Action and Defenses 
3 86k22 Defenses 

3 86k25 k. Consent or License. Most 
Cited Cases 

Page 6 

No trespass can be found under California Jaw if ac­
tual consent to entry was given. 

J1:!.[ Trespass 386 €=13 

3 86 Trespass 
3 86! Acts Constituting Trespass and Liability 

Therefor 
386k9 Trespass to, Real Property 

386kl3 k. Wrongful Act After Rightful 
Entry and Trespass Ab lnitio. Most Cited Cases 
Under California Jaw, trespass claim exists where 
defendant exceeds scope of consent to entry given by 
plaintiff. 

llfil Trespass 386 €:=25 

3 86 Trespass 
3861 I Actions 

3 86ll(A) Right of Action and Defenses 
386k22 Defenses 

386k25 k. Consent or License. Most 
Cited Cases 
Under California Jaw, consent to entry does not liave 
to be knowing or meaningful in order to bar action 
for trespass. 

!261 Trespass 386 €:=25 

3 86 Trespass 
3 8611 Actions 

386Jl(A) Right of Action and Defenses 
3 86k22 Defe'nses 

3 86k25 k. Consent or. License. Most 
Cited Cases 
Under California law, where consent to entry is 
fraudulent induced, but consent is nonetheless given, 
plaintiff has no claim for trespass. 

lTil. Torts 379 €:=344 

379 Torts 
379IV Privacy and Publicity 

3 79IVCB) Privacy 
3791V(B)2 Intrusion· 

379k344 k. Waiver or Consent. Most 
Cited Cases 

(Formerly 379k16) 
Plaintiff who gave her consent to entry of her home 
by television news reporters had no remedy with re-
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gard to subsequent news broadcasts of videotape of 
her made in her home based upon intrusion on seclu­
sion claim under California law. 

l1fil Torts 379 €=340 

379 Torts 
3791Y Privacy and Publicity 

379IYCB) Privacy 
3791Y(B)2 Intrusion 

379k340 k. Jn General. Most Cited 
Cases 

(Formerly 379k8.5(4)) 

Torts 379 €=>344 

379 To1ts -, .. 
3791V Privacy and Publicity 

379JV(B) Privacy 
379!VCB)2 Intrusion 

379k344. k .. Waiver or Consent. Most 
Cited Cases 

(Formerly 379k8.5(4), 379kl6) 
Under California law, intrusion on seclusion requires 
neither publication nor existence of technical tres­
pass; nonetheless, as wit_h intentional tort, consent is 
absolute defense, even if improperly induced. 

Il2.l Damages 115 ~57.12 

ill Damages 
I I 5Ill Grounds and Subjects of Con1pensatory 

Damages 
l 1511l(A) Direct _or Remote, Contingent, or 

Prospective Consequences or Losses 
1151ll(A)2 Mental Suffering and Emo­

tional Distress 
115k57.12 k. Particular Cases in Gen­

eral. Most Cited Cases 
(Formedy 382k862. l Trade Regulation) 

Plaintiffs sought damages, and not merely restitution­
ary relief reflecting value of what was taken frnm 
them as result of television broadcast of news maga­
zine segment including videotape of plaintiffs in their 
home following incidei1t of domestic violence so that 
plaintiffs could not make claim against broadcaster 
for unfair competition under California law, where 
plaintiffs were seeking remedy for erribarrassment 
and emotional distress caused by publication of inci­
dent at home and were not arguing that they could 
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have sold their story to another network and that 
broadcaster effectively misappropriated value of their 
story. West's Ann.Cal.Bus. & Prof.Code §§ 17200, 
17203. 

Ll.l!J.°Darnages 115 €=149 

ill Damages 
l 15Vll1 Pleading 

l 15kl49 k. Mental Suffering and Emotional 
Distress. Most Cited Cases 
A !legations that television news reporters entered 
plaintiffs' home and misrepresented their identities in 
order to gain her consent to videotaping at time of 
domestic violence incident, that news reporter se­
lected plaintiff specifically because incident of do-

.. mestic violence had just occurred and knew that 
plaintiff was vulnerable and took advantage of her 
position were sufficient to state claim against news 
reporters for intentional infliction of emotional dis­
tress under California law. 

Jl!l Damages 115 ~57.18 

ill Damages 
.!Jdl.!l Grounds and Subjects of Compensatory 

Damages 
115JJJ(A) Direct or Remote, Contingent, or 

.Prospective Consequences or Losses 
1 15111 CA)2 Mental Suffering and Emo­

tional Distress 
l l 5k57. l 3 Negligent Infliction of Emo­

tional Distress 
l l 5k57 .18 k. Particular Cases. Most 

Ci teci Cases 
(Formerly l 15k49. l 0) 

No legal duty arose on part of television news report­
ers not to reveal embarrassing, private facts about 
plaintiff and her daughter after plai.ntiff notified news 
reporters that she was misled about their intentions 
with respect to videotaping in her home following 
domestic violence incident and that she did not want 
her privacy breached, and thus, broadcaster's decision 
to go ahead with broadcast including videotape of 
plaintiff could not be basis for negligent infliction of 
emotional distress claim under California law. 

Jm Fraud 184 €:=44 

.!M Fraud 
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l 84II Actions 
l 84IJ(C) Pleading 

l 84k44 le. Contract, Transaction, or Cir· 
cumstances Connected with Fraud. Most Cited Cases 
Allegations that included time and place of news re· 
porter's alleged misrepresentations to plaintiff, but 
which failed to identify person making some of the 
misrepresentations was sufficient to plead fraud 
claim by plaintiff against news reporters for allegedly 
misrepresenting their intentions in entering plaintiff's 
home with their video cameras following domestic 
violence incident and subsequently broadcasting 
videotape on television news program, where no dis· 
covery had been allowed in case. 

1331 Federal Civil Procedure l 70A €=>2s1s 

l 70A Federal Civil Procedure 
170AXVII Judgment 

l 70AXVll(C) Summary Judgment 
l 70AXV!l(C)2 Particular Cases 

170Ak25 l 5 k. 1'011 Cases in General. 
Most Cited Cases 

· Declaration supplied by television broadcaster's local 
affiliate and its owner that they merely acted as con· 
du it for network's broadcast of television news maga­
zine segment which included videotape of plaintiff in 
her home following domestic violence incident, and 
that none of their personnel were involved in video· 
taping at home was insufficient to justify grant of 
summary judgment to affiliate and its owner in action 
alleging various t01is arising from broadcast of news 
magazi11e episode, where no discovery had yet been 
allowed in case. - · · · -

Ll..11 Alternative Dispute Resolution 25T ~125 

25T Alternative Dispute Resolution 
25Tll Arbitration 

25Tll(A) Nature and Form of Proceeding . 
25Tkl25 k. Compulsory Arbitration. Most 

Cited Cases . 
{Fonner\y 33k4. I Arbitt'ation) 

Suit' alleging various torts arising from television 
broadcast of episode of news magazine brought in­
cluding film of plaintiff made by news reporters fol­
lowing domestic violence incident in her home would 
be removed from mandatory arbitration given com­
plexity of issues in case. U.S.Dist.Ct.Rules N.D.Cal., 
Ruld00-3. 
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*749 Robert E. Kroll. Oakland, CA, John Douglas 
Moore, Stone & Moore,- San Francisco, CA, . for 
plaintiffs. 
Neil L. Shapiro, Michelle D. Kahn, Brobeck Phleger 
-& Harrison, San Francisco, CA, Douglas P. Jacobs, 
Los Angeles, CA, Douglas P. Jacobs, Madeleine 
Schachter, New YorlcCity, for defendants. 

ORDER 

FERN M. SMITH, District Judge. 
Plaintiffs Yolanda Baugh ("Baugh") and her daugh­
ter, Danyelle Baugh, have filed suit alleging various 
torts arising from an episode of "STREET STO­
RJES," a weekly news magazine produced and 
broadcast by Defendant Columbia Broadcasting Sys­
tem, Inc. ('~CBS11). P!~!~~!ffs luive ::!!:::~ named Group 
W Television, Inc., the owner of CBS' San Francisco 
affiliate KPIX-TV {"Group W"), and Dan Moguloff 
("Moguloft"), field producer for STREET STORIES 
as Defendants. A II Defendants move to dismiss the 
claims *750 or, in the alternative, for summary 
judgment. In addition, Defendant Group W moves for 
dismissal or summary judgment on the basis that it._is 
merely a conduit of the network broadcast. Plaintiffs 

· move for summary judgment on their trespass and. 
unfair competition claim. Finally, Plaintiffs move for 
relief from the automatic referral to arbitration under 
Local Rule 500. For the reasons set forth below, the 
Court DISMISSES the claims for appropriation of 
likeness, intrusion on seclusion, trespass, unfair com­
petition, and negligent infliction of emotional dis­
tress, but DENIES Defendants' motions with respect 

· · to the disclosure of privaie facts, fraud, and inte1i-~ -
tional infliction of emotional distress claims. 

BACKGROUND 

CBS describes STREET STORIES as a "weekly 
news and public _affairs .magazine.'_' The segment at 
issue was entitled "Stand· by Me;; and was bro,adcast 
over the CBS Network on April 9, 1992 ("the Broad­
cast"). 

The Broadcast concerned the Mobile Crisis Interven­
tion Team, run by the Alaineda County District At­
torney, which is designed to provide emergency as­
sistance for crime victims. The Broadcast focused on 
the work of Elaine Lopes ("Lopes") who assists vic­
tims with emotional sµpport, guidance through the 
judicial process, and other relevant services. CBS 
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news correspondent Bob McKeown ("McKeown") 
followed Lopes and filmed several of her visits with 
crime victims, showing how Lopes provided needed 
guidance for these victims. McKeown's repmt also 
described how Lopes aided in successful prosecution 
of crimes because she often provided victims with the 
emotional support they need to testify effectively. In 
addition, McKeown noted that the victims assistance 
program is funded entirely by fines levied against 
criminals and that the recession had made these fines 
more difficult to collect. 

Later in the Broadcast, the voice of a police dis­
patcher is heard stating, "husband beat up wife. 
Broke windows in the house. And she's waiting 
there." Bro_adcast Transcript ("Tr.") at 11 (Declara­
tion of Madeleine Schachter, Exh. I). The Broadcast 
then showed footage of Lopes and others inside the 
victim's home: 

McKeown: (Voiceover) 

Minutes after the police arrive, Elaine Lopes and 
her team are on the scene. They're professional 
victims' advocates, trained to pick up the pieces 
of lives touched-sometimes shattered-by crime. 

Unidentified Woman# I: llil 

FN I. In the version broadcast over KPIX 
and KMST (Monterey, CA), Baugh's face 
was obscured. Danyelle Baugh's face was 
not obscured, however. In addition, some : 

.. Bay Area viewers. with cable TV have ac­
cess to CBS .affiliate KXTV (Sacramento, 
CA) which broadcast the unobscured ver­
sion of STREET STORlES. For ei,:ample, 
one of Baugh's former employers subscribes 
to MLiltivision ca\jl(l in Fairfield;· CA and 

· viewed tl]e unobscured version over KXTV: 
Deel. of Helen Summers at~ 5. 

He staited beating on me and kicking on me and 
hitting me in the face. And then he kept bullying 
at me, talking about, 'You ain't going to do noth­
ing.' You know, just bullying me lilce, you 
know, he knew I was scared of him. 

McKeown: (Yoiceover) 

Page 9 

This time it's a report of domestic violence. 

(Sounds of woman crying) 

Ms. Lopes: 

J think you feel like you're-like right here on trial 
and you're not. OK? 

(Footage of Lopes in car with McKeown) 

Ms. Lopes: 

We are helping them right from the beginning. 
You help them put the control back-you begin to 
put the control back because you're there at the 
beginning, a-you know, right after the crime has 
occun-ed. 

(Footage of Lopes and others in victim's home) 

Ms. Lopes: 

It's OK. It's OK. Hey it's going to be OK. You 
know, hardest thing, probably is when you're 
having to sit here to give the officer the report, 
because he's going *751 to have to know every 
detai I, everything that happened. 

McKeown: (Yoiceover) 

Elaine's encouragement makes it easier foi· the 
victim to make her case. 

(Footage of woman # I and police officer m 
kitchen) 

_Woman#. I: 

He hit me. 

Unidentified Police Officer# I: 

What do you mean, hit you? Did he punch you? 

Woman # l: 

(Demonstrates attacker's stance) I-le wa~ like this 
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over me, doing I ike th is. And he kicked me on 
the floor! 

Officer# I: 

OK. That's wh.at l was asking you ... 

(Close-up of pamphlet: Victim and Witness Assis­
tance, then footage of Lopes with woman # 1) 

Ms. Lopes: 

I'm Elaine. I'm the one that'll follow through to- · 
day. And if I don't, you know, end up working 
with you through the cou1i process-if it goes 
through the comi process-I will a~sign one of my 
staff. But more than likely, it'll be me. 

(Voiceover) 

Once you've been victimized, your iife will never 
be the same. 

(Footage of Lopes and others leaving woman # l's 
home) 

Unidentified Woman# 2: 

We'll be in touch, OK? 

Woman# I: 

Yeah. 

Woman #2: 

Thanks for Jetting us come in to talk to you. 

Ms. Lopes: 

And I'll talk to you tomorrow. 

Woman If 2: 

Bye, girls. Bye Danielle. 

Tr.atll-12.· 

Page JO 

Baugh presents the following version of the events 
that transpired at her Imme on January 21, 1992: 

On January 21, 1992, I called the Oakland Police 
"911" emergency number to report an incident of 
domestic viole11ce involving my husband and my­
self at our home ... The policeman and· I were in the 
kitchen discussing the incident when I heard some 
people coming up the front steps and entering my 
home: 

I ran to the front of the house, and told the intrud­
ers "Wait a minute. Who are you? Get the hell out 
of here." 111ey withdrew out of the door, showh1g 
me tic identification. I did not notice the video 
camera at that point. 

The officer cmrie out of the kitchen. In the presence 
of the people on my doorstep, the officer said 
something to the effect: ·"It's okay. They are from 
the DA's office. They are here to help v.ou." The 
door was left ajar. 

The officer said that the group was a mobile crisis 
team sent to assist victims of domestic vio le nee. 

On the strength of that assurance, made in front of 
the film crew and with in their hearing, I allowed 
the people to enter my home, not realizing who 
they really were or what their actual purpose was. 

I saw that one of the people entering my home held 
a video camera. I believe he was fihiiing as be en­
tered the home, and he might have been filming· 
'.•:!:e:i I originally threw these people out of my 
home. 

The people inti'oduced themselves as members of a 
Victim-Witness progra.in. A .woman introduced 

· herself as "Elaine," who tum'ed out IC' be Elaine 
Lopes, the leader of the' mobile cri.sis team. Elaine 
introduced .me to another woman and a man. The 
others, two or three men, including the man with 
the camera, were not introduced. 

I asked the group what the camera was for. One of 
the crew members said they were doing a segment 
on Elaine for the District Attorney's office. 

. . 

The crew member did not say they were doing th is 
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for CBS, KPIX, or the Street Stories program. Nor 
did they mention that the film would be used com­
mercially in any way: 

.*752 I said I had no objections to them doing some 
filming of Elaine for the DA's office~ as long as I 
was not going to be on anyone's television. The 
crew member said, "Okay." If they had not agreed 
to my condition, I would not hav'e permitted them 
to stay. 

Declaration of Yolanda Baugh ("Baugh Deel."), ~ii 2-. 
13. 

Baugh further asserts that she did not find out that her 
story would be broadcast until March 23, 1992 flil 
wher• Lopes mentioned, "Oh by the way, the show 
will be aired April 9," to which Baugh responded, 
"Wliat show?" Id at iJ 17. Baugh asserts that the 
following events occurred: 

FN2. Baugh had several conversations with 
Lopes between January 21 and March 23 
and Lopes never mentioned the film, CBS, 
or STREET STORIES during any of these 
conversations. Baugh Deel. iJ 16. 

I reminded her [Lopes] that I had told her and the 
others that I did not want to be on television. She 
told me, "It may be too late." She said she had no 
control over the situation. I told her she" should do 
whatever necessary to prevent "Street Stories" 
from using· me in the show:··· 

' 

Elaine said she would pall the CBS producer in 
New York to discuss the problem, and then call me 
back. Later, she called me back an.cl said CBS had 
already cut the film and it was going to be aired 
with me in it. I got the name and phone number of 
the CBS "Street Stories" producer, Dan Moguloff, 
from Elaine, and immediately called him from my 
office. · 

I told Mr. Moguloff who I was and reminded him I 
did not want ariy of my personal life aired on any 
television show. He said . there was nothing he 
could do at that point, though h~ might be able to 
obscure my face on the screen. He.was not sure he 

. could obscure me, but there was no way to stop the 
show from airing. 1 told him that would not be suf-
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ficient. I told him that if! was on the show, I would 
take legal action and hung up on him ... 

Before ! left work, I wrote a Jetter to Mr. Moguloff 
demanding that my image not be used in the pro­
gram, and again threatened legal action if my re­
quest was· not honored ... I never heard from Mr. . 
Moguloff again after sending the letter. 

However, about a week later, I was contacted on 
the phone by a man who identified himself as a 
CBS lawyer in New York. In a rude, uncaring and 
arrogant tone, he told me that I had no case against 
CBS and there is nothing I could do. 

Baugh Deel.ii~ 18-23. 

ANALYSIS. 

. . . 
ill A motion to dismiss may not be granted unless it 
appears "to a certainty that the plaintiff would not be 
entitled to relief under any set of facts that could be 
proved." Plaine v. McCabe, 797 F.2d 713, 723 (9th 
Cir.1986). The Coun must therefore accept as true all 
material allegations in the complaint, as well as rea-. 
sonable inferences to be drawn from them. NL Indus­
tries, Inc. v. Kaplan. 792 F.2d 896. 898 (9th 
Cir.1986). The Court, however, need not accept as 
true conclusory allegations, unreasonable inferences 
nor unwarranted deductions of fact. Western Mining 
Council v. Watt. 643 F.2d 618, 624 (9th Cir.), cert . 

. denied, 454 U.S. I 031, 102 S.Ct. 567. 70 L.Ed.2d 
474 (1981). 

Defendants have alternatively moved for summary 
judgment. W11 ile no discovery has occurred because 
of General Order No. 34, the parties have submitted 
various declarations, a transcript of the Broadcast, 
and videotapes of the Broadcast. In order to with­
stand a motion for stimniary judgment, the opposing · · 
party must set forth specific facts showing there is a 
genuine issue of material fact in dispute. 
Fed.R.Civ.P. 56(e). Those fads must amount to "suf­
ficient evidence favoring the [opposing] party for a 
jury to return a verdict for that party." Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 
2505. 2511, 91 L.Ed.2d 202 (1986). In the absence of 
such facts, "the moving pany is entitled to a judg­
ment as a matter of law." Celotex Corp. v. Calrett . 
477 U.S. 317, 323, 106 S.ct. 2548, 2553 91 L.Ed.2d 
265 (! 986). 
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I£l Summary disp.osition is particularly favored in 
cases involving First Amendment rights. *7530k11n 
v. Superior Court. 29 Cal.3d 442, 460. 175 Cal.Rptr. 
157. 629 P.2d 1369 (] 98]) ("speedy resolution of 
cases involving. free speech is· desirable to avoid a 
chilling effect upon the exercise of First Amendment 
rights") (quotation omitted), cei·t. denied, 454 U.S. 
1099, 102 S.Ct. 673, 70 L.Ed.2d 641 (1981); Balcer 
v. Los Angeles Herald Examiner. 42 Cal.3d 254. 269, 
228 Cal.Rptr. 206, 721 P.2d 87 Cl 986), cert. de­
nied, 479 U.S. 1032, 107 S.ct. 880, 93 L.Ed.2d 834 
LJ..2Jll}. In addition, some courts have imposed a 
heightened burden on the party opposing summa1y 
judgment. See Wasser v. San Diego Union. 191 
Cal.App.3d 1455, 1461, 236 Cal.Rptr. 772 (1987) 

: ("The standard for resolution of a summary judgment 
motion is not altered ... However, the courts impose 
more stringent burdens on on'e who opposes the mo­
tion and require a showing of high probability that 
the plaintiff will ultimately prevail in the case. In the 
absence of such cbo'.Ning the co~rts u1·~ iu.c!~,e~ to · 
grant the motion and do not permit the case to pro­
ceed beyond the summary judgment stage.''.). 

I. Appropriation of Likeness for Co1nmercial Pur­
poses 

ill Plaintiffs appropriation claim is based on Cal. 
Civil Code § 3344(a) which provides: 

Any person who knowingly uses another's name, 
voice, signah1re, photograph, or likeness, in any 
manner or on or in products, merchandise, or 
goods, or for the purpose of adyertising or sellirig, 
c;- ;;~::::::;;;g j::Grchases of products, merchandise, · 
goods or services, without such person's prior con­
sent ... shall be liable for any damages sustained by 
the person or persons injured as a result thereof. 

[4][5][6] Such appropriation claims may present one 
of two theories. Th.e ffrst type of appropriation is the 
right of publicity' and arises from the ."commercially 
exploitable opportunities;; embodied in the plaintiff's 
likeness. Dora v. Frantline Video, Inc .. 15 Cal.App. 
4th 536, 542, 18 Cal.Rotr.2d 790(1993). This case 
presei1ts the second type of appropriation in which 
the "appropriation of the name and likeness [ ] brings 
injury to the feelings, that concern's one's own peace 
of mind, and that is mental and subjective." Id. De­
fendants argue that they are immune from liability for 
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either type of appropriation, unless the appropriation 
constitutes pure commercial exploitation and is unre­
lated to legitimate newsgathering and dissemination. 
Indeed, the statute itself provides .for a "news ac­
counf' exception: 

For purposes of this section, a use of a name, voice, 
signature, photograph, or likeness in connection 
with any news, pub 1 ic affairs, or spo1is broadcast 
or account, or any political campaign, shall not 
constiti.ite a use for which consent is required under 
subdivision (a). 

Cal Civil Code § 3344(dl. Moreover, the fact that 
STREET STORIES generates advertising revenue 
does not prevent CBS from claiming news account 
immunity. T~friholt v. L.F.P. Inc., 860 F.2d 890, 895 
(9th Cir.1988) ("The fact that Hustler Magazine is 
operated for profit does not extend a commercial 
purpose to every article within it."). Rather, the ap­
propriate focus is on the use of the likeness itself; if 
Baugh's face was used "in connection" with a news 
account, then no liability may be found. 

Ill Plaintiffs argue that Defendants forfeited any 
privilege because the STREET STORIES broadcast 
was "patently false, misleading and sensationalized." 
Plaintiffs rely on Eastwood v. Superior Court, 149 
Cai.App.3d 409, 425. 198 Cal.Rptr. 342 (1983). in 
which the court noted, "we do not believe that the 
Legislature intended to provide an exemption from 
liability for a knowing or reckless falsehood under 

.... the canopy of 'news.' We therefore hold that Civil 
Code section 3344, subdivision (d), as it pertains to 
news, does not provide an· exemption for a knowing 
or reckless falsehood." Plaintiff argues that by mix­
ing this videotape with other episodes in the broad­
cast, STREET STORlES sensationalized the event at 
the Baugh's home and forfeited its news account pro­
tection. 

I.fil Plaintiffs' argument fails. In Eastwood, the publi­
cation pertained to actor Clint Eastwood's involve­
ment in a "love triangle" that never existed. In this 
case, there is no dispuie that the broadcast was not 
"false" in the sense of Eastwood. See *754Maheii v. 
CBS, Inc .. 201 Cal.App.3d 662, 677, 247 Cal.Rotr. 
304 (1988) (characterizing the holding of EastMiood 
as "had the article not been alleged to be entirely 
false it would have come within the exemptio·n set 
forth' in Civil Code section 3344, subdivision (d)"}. 
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Defendants videotaped and broadcast an actual event 
that occurred at Plaintiffs' home. In addition, while 
STREET STORJES is not a traditional news show, it 
is plainly a "news or public affairs" broadcast in the 
broad sense and is therefore entitled to protection. 

Plaintiffs would like the issue of "newsworthiness" 
submitted to a jury because it depends on community 
standards. Virgil v. Time. Inc .. 527 F.2d 1122, 1129 
(9th Cir.1975). While a jury question may arise in· 
many cases, it does not arise in this case .. In the age 
of "channel-surfing," 00 news organizations are 
hard-pressed to disseminate information in a manner 
that will capture the viewers attention. STREET 
STORIES is simply one attempt at presenting news 
in a more compelling fashion: Subjecting news or­
ganizations _tQ a jury ~ri_a.I:~very.time they develop a .... 
new program format and style would place on unrea­
sonable burden on the exercise on free speech. See 
Wasser. 191 Cal.App.3d at 1461, 236 Ca!.Rptr. 772 

(summary disposition "has become an approved 
---.. ··-- · ...... -niethod .of-resolving privacy cases, since protracted 

litigation would have a chilling effect on the exercise 
of free speech in the public forum"). · 

FN3. Since many viewers have remote con­
trols, they can quickly switch among sta­
tions. TV programming faces increasing 
pressu·re to find ways to maintain viewers' 
attention. 

l2l Moreover, California courts have indicated that .§. 
3344(d) should b_e_ interpreted to cover a broad range 
of material. Even if the Court assumes that STREET 
STORJES does not fit the traditional notion o.f news,· 
it undoubtedly is protected under the category of pub­
lic affairs: 

Section 3344, subdivision Cd) distinguishes be­
tween news and_ public.affairs. We presume that the 
Legislature intended that the category of public af- · 
fairs would include things that would not necessar­
ily be considered news ... We also presume that the 
term "public affairs" was intended to mean some­
thing Jess important than news ... As has been es­
tablished in the cases involving common law pri­
vacy and appropriation, the public is interested in 
and constitutionally entitled to know about things, 
people, and events that affect it.· 

Dora, 15 Cal.App. 4th 536, 546, 18 Cal.Rptr.2d 790 

Page 13 

(1993 Cal.App. Lexis 473, • 13). 

[I OJ[ 11) Finally, Plaintiffs argue that. Defendants 
"public interest" defense evaporates when there is no 
need to use Plaintiffs' likeness. Since Defendants 
could have substituted another victi1ii of domestic 

· violence for Baugh; Plaintiffs argue that California 
courts would tilt the scales in favor of the Plaintiffs 
privacy interest, citing Gill v. Curtis. 38 Cal.2d 273, 
239 P.2d 630 (1952) and Gil/ v. Hearst Publishing 
Co., 40 Cal.2d 224, 253 P.2d 441 (1953). The Gill 
cases involved a picture of a couple in a romantic 
pose in an ice cream store -and was used to illustrate 
an article entitled, "Love" in Ladies' Home Journal. 
In the first case, the California Supreme Court held 
that plaintiffs had stated a plausible claim for inva-
sion of privacy because th.ere was- no pressing need 
for the use of plaintiffs' likeness. Curtis 38 Cal.2d at 
281, 239 P.2d 630. In the second case, the California 
Supreme Court relied on the constitutional protection 
accorded to publications, "whether it be a news report 
or an entertainment feature" and ctmcltided that "the 
photograph did not disclose anything which until then 
had been private, but rather only extended knowledge 
of the particular incident to a somewhat larger public 
than ·had actually witnessed it at the time of the oc­
currence." ·Hearst. 40 Cal.2d at 230, 253 P.2d 441. 
The key element that emerges from the Curtis cases 
is that "the right 'to be let alone' and to be protected 
from undesired publicity is not absolute but must be 
balanced against the public interest in the dissemina-
tion of news and infonnation consistent with the de­
mocratic. processes under the constitutional guaran-
ties offreei:loin of speech and oft!ui.press." Hearst, 
40 Cal.2d at 228, 253 P.2d 441. ·§ 3344(d) makes 
clear, however, that when news or public affairs pub-. - "~ 
lications are involved, the balance must be drawn 
strongly in favor of dissemination. Given the limits 
imposed by § 3344(d) and California's preference for 
speedy resolution *755 of free speech cases, the 
Court finds that Plaintiffs have failed to state· a claim 
for appropriation of likeness and therefore this claim 
is DISMJSSED. 

II. Disclosure of Private Facts 

[l2lfl3) Defendants argue that this claim must be 
dismissed for three independent reasons. First, De­
fendants contend that the matters disclosed were not 
private facts because they were contained in a pub­
licly available police report of the incident. This ar~ 
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gument rails, however, because STREET STORIES 
did not merely broadcast the facts contained in the 
police report. STREET STORIES broadcast the event 
as it unfolded and effectively disclosed Yolanda 
Baugh's emotional and personal reactions to the inci­
dent as well as her comments to Lopes. The broad­
cast went far beyond disclosure of facts publicly 
available in the police report.fill 

FN4. In addition, it is not completely clear 
that the police report itself was publicly 
available. Defendants' counsel requested a 
copy of the police report pursuant to the 
California Public Records Act, 
Cal.Gov.Code §§ 6254er seq. While that 
request was approved, Plaintiffs contend that 
under § 6254(f)(2) the request should. have 
been denied. § 6254<fl(2) exempts from dis­
closure the name and address of a victim of 
domestic violence. This subsection does al­
low disclosure of the location of the crime 
which, in this case, effectively discloses the 
victim's address. In addition, the name of the 
victim is withheld OJ1ly ifthe victini makes a 
formal request and Plaintiffs have not al­
leged that Baugh made ariy such request. At 
this stage of the proceedings, it appears that 
disclosure of the record was proper. 

lli.l Defendants next argue that the facts disclosed 
were not "degrading." Dorilestic violence is an ex­
ceedingly complex area, and both Yolanda and Don­
yelle have a legitimate interest in maintaining the 
integrity- and dignity of their. family· unit. The 
STREET STORlES broadcast undoubtedly disclosed. 
matters which i·easonable people might not want·dis­
closed. At a minimum, this issue presents a question 
of fact which cannot be resolved at this 'stage of. the 
proceedings. 

£1l1 Finally, Defendants 'argue that the broadcast is 
absolutely privileged because it disclosed "newswor­
thy matters of legitimate public interest." Plaintiffs 
respond that whether the broadcast was newsworthy 
must be determined by a jury. For purposes of this 
tort, "a truthful publication is constitutionally. pro­
tected if (I) it is newsworthy and (2) it does not re­
veal facts so offensive as to shock the community's 
notions of decency." Briscoe v. Reader's Digest 
Association, Inc., 4 Cal.3d 529·, .541, 93 Cal.Rotr. 
866, 483 p .2d 34 (1971 ). 
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The Ninth Circuit has explained that "the function of. 
the court is to asceitain whether a jury question [re­
garding community mores] is presented." Virgil, 527 
F.2d at 1130. In considering this issue, "the line is to 
be drawn when the publicity ceases to be the giving 
of information 'to which· the public is· entitled, and 
becomes a morbid and sensational prying into private 
lives for its own sake." id. at 1129. In .general, 
California courts are deferential to news stories re­
garding crime victims. See Briscoe, 4 Cal.2d at 536, 
93 Cal.Rptr. 866, 483 P.2d 34 ("The circumstances 
under which crimes occur, the techniques used by 
those outside the law, the tragedy that may befall the 
victims-these are vital bits of information for people 
coping with the exigencies of modem life."). While 
the Court finds the issue of domestic violence and 
Lopes' story to be newsworthy, the Court is not yet 
convinced that Plaintiffs' personal involvement in an 
incident of domestic violence is newsworthy as a 
matter of law. The Court therefore DENIES the mo­
tion to dismiss .the· claim for- disc!osur~ of priv~te 
facts. 

III. Uniform Single Publication Act 

llfil Defendants contend that Plaintiffs' remammg 
claims are barred under the Uniform Single Publica­
tion Act, Cal.Civil Code § 3425.3 which. provides: 

No person shall have more than one cause of action 
for damages for libel or slander or invasion of pri­
vacy or any other t01i founded upon any single 

·publication· or exhibition or utterance,. such as any 
one issue ·of a newspaper ·or book or magazine or 
any one present~t!-'.·::, '.·J an audience or any one 

-broadcast over radio or television or any one exhi­
bition. 

*756 California courts. hav~ given this section broad . 
· preclusive effect: 

The enactment of section 3425.3 of the Uniform 
Single Publication· Act by the California Legisla­
ture reflected great deference to the First Amend­
ment and sought to alleviate many problems pre­
sented in respect tO tort actions where mass com­
munications are.involved. When the Legislature in­
serted the clause "or any other tort" it is presu!lied 
to have meant exactly what it said. 

Strick v. Superior Court. 143 Cal.AppJd 916, 924, 
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192Cal.Rptr. 314 (1983). 

[171[18][191(201 This section bars any claims based 
on the broadcast of Plaintiffs' story. The Court there­
fore DISMISSES Plaintiffs' claims for intrusion on 
seclusion, trespass, unfair .competition, fraud, and 
intentional and negligent infliction of emotional dis­
tress to the extent they rely on the actual broadcast of 
STREET STORIES. The claims remain viable, how­
ever, to the extent they rely on a tmtious physical 
intrusion into Plaintiffs' .home. At this stage of the 
proceedings, the Court must assume the truth of 
Plaintiffs' assertion that she did not knowingly con­
sent to Defendants' entry into her home. While the 
publication of Plaintiffs' story may be privileged un­
der § 3425.3. the initial intrusion, if an intrusion cc- · 
curred, may not be. Any other i_ng:_rpretation -:would. 
grant complete protection for any tortious act com­
mitted by investigative news reporters, simply be­
cause they eventually published a story based on their 

·investigations. Nothing in the language of§ 3425.3 
. implies tliat the California legislature intended such a 
resu lt.Il!.l 

FN5. This same argument applies to Defen­
dants' constitutional arguments. Defendants 
correctly contend Plaintiffs cannot circum­
vent constitutional free speech protections 
by recasting privacy claims as other com­
mon law torts, such as intentional and negli­
.gent infliction of emotional distress. See 
Blatt)i v. New York Times Co., 42 Cal.3d 
I 033, 1042-43, 232 Cal:Rptr. 542. 728 P.2d 
1177 Cl 986). As a result, to the extent the 
remaining claims are based· on the actual 
publication of Plaintiffs' story, they are 
barred. At the same time, these constitu­
tional protections do not inu~unize pre­
publication activities. For example, even a 
public figure is entitled fo prevent news re­
porters from ente.ring ·a private home. That 
pub I ic figure can ma.intain ·a trespass action 
agau1st a news reporter who climbs his · 
fence, no matter how newswo1ihy the ulti­
mate story published by the reporter. 

IV. Trespass and Intrusion on Seclusion 

Ill.I Baugh admits that she consent.ed to the entry of 
the camera crew into her home and that she con- . 
sented to their videotaping her discussions with 
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Lopes, but argues that she did so only because she 
was led to believe that the crew was making the film 
for the District Attorney's office and that it would not 
be used commercially. Baugh Deel.~~ 11-13. Baugh 
further asserts that she explicitly. informed the crew 
that she had no objections "to them doing some film­
ing of Elaine for the DA's office, as long as I was not 
going to be on anyone's television" and that a crew 
member said "Okay." Baugh Deel. ~ 13. Plaintiffs 
therefore argue that Baugh's consent was effectively 
rendered meaningless by the crew member's explicit 
misrepresentation of their purposes in filming her 
story. 

[221[231 Trespass is a strict liability tort in the sense 
that the defendant's motivation or good faith belief is 
irrelevant.. Mi/ler v. NBC. 187 Cal.App,3d 1463,_ 
1480-81, 232 Cal.Rptr. 668 ("The d.efendant is liable 
for an intentional entry although he has acted in good 

. faith, under the mistaken belief, however reasonable, 
that he is committing no wrong."). At the same time, 
no trespass can· be found if·actual· consent to entry 
was given. Id. at 1480, 232 Cal.Rptr. 668 ("Where 
there is a consensual entry, there is no tort, because 
lack of consent is an element of the [theory underly­
ing the tort)."). 

[24) Plaintiffs argue that the consent was not effec­
tive because Defendants exceeded the terms of the 
consent given by Baugh. Jn general, California does 
recognize a trespass claim where the defendant ex­
ceeds the scope of the consent. Those cases involve 
defendantS whose intrusion on the land exceeds .the 
scope of the consent gliien, however. In this case, the 

· camera. crew acted within the scope of Baugh's con­
sent:.wliile they were on the premises. If they ex­
ceeded the scope of Baugh's consent, they did so by 
broadcasting the videotape, an act which occurred 
after *757 they left Baugh's property and which can­
not support a trespass claim. See Mangini v. Aero­
jet-General Coi·b., 230 Cal.App.3d 1125, 1141. 281 
Cal.Rptr. 827 (1991) ("A trespass may occur if the 
party, entering land purnuant to a limited consent, i.e., 
1 im ited as to purpose or place, proceeds to exceed 
those limits by divergent conduct on the fond of an­
other.") (citations omitted).ru& 

FN6. The case cited by Plaintiffs, Civic 
Weslern Corp. v. Zila Jnduslries. Inc., 66 
Cal.Apo.3d I, 17, 135 Cal.Rptr. 915 Cl977l 
essentially reaches the same conclusion. In 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

175 



828 F. Supp. 745 
828 F.Supp. 745, 21 Media L. Rep. 2065 
(Cite as: 828 F.Supp. 745) ·· 

Civic Western, the defendant was a repos­
sessor who entered the premises with plain­
tiffs consent but then proceeded to exceed 
the scope of the consent by unlawfully eject'. 
ing plaintiff's employees from the premises. 
These activities exceeded the limits of the 
consent "by divergent conduci 'on the land 
of another." Id. (emphasis added). Plaintiff 
has not cited ,any case in which the divergent 
conduct occurred after the defendant left the 
plaintiff's property. 

(25)(26] No California cases indicate that the consent 
must be knowing or meaningful and the Court does 
not· find any reason to add that requirement to the 
tort. In a case where consent was fraudulently in­
ducecj, but. consent was nonetheless given, plaintiff 
has no clai1n for trespass. Of course, a plaintiff in this 
predicament' may still have' a remedy based on fraud 
or intentional misrepresentation. 

In pursuing mis ·ciaim; Plaintiff largely" relies· on 
Miller, in which an NBC news camera crew followed 
a paramedic team into the plaintiff's home' after plain­
tiff suffered a heart attack. Under these circum­
stances, the court held that the victim's wife could 
maintain an action based on trespass, intrusion, and 
intentional infliction of emotional distress. In Miller, 
however, no member of the camera crew attempted to 
obtain plaintiff's consent; they simply barged in with 
the paramedics. Id. 187 Cal.App.3d at 1475, 232 
Cal·.Rptr. 668. Miller does not stand for the proposi­
tion that consent must be knowing.Elil The Comt 
therefore DISMlSSES ·Plaintiff's trespass claim.llili 

FN7. Nor does Di~~q·"'"'·:.,r. '" .Time;.Jnc .. 449 · 
F.2d 245 (9tl1 Cir.1971). In Dietemann, the · 
defendants gained consensual entry to plain­
tiff's home by misrepresenting their identity. 
Defendants then surreptitiously used a hid­
den camera fo photograph plaintiff and· a 
hidden microphone to record their conversa­
tion. In these circumstances, the Ninth Cir­
cuit found an invasion of. privacy, but im­
plied that no "technical" trespass· had oc­
curred. Id. at 247. In addition, plaintiff never 
consented in any way to the use of the cam­
era or microphone, a key distinction be­
tween Dietemann and the present case. 

FNB .. Plaintiffs' motion for summary judg-
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ment on the trespass claim is therefore DE­
NIED. 

[27][28] Plaintiffs' intrusion on seclusion claim suf­
fers from the same defect. Intrusion on seclusion is 
shown when "one [ ] inti;;ntionally intrudes, physi- . 
cally or otherwise, upon the solitude or seclusion of 
another or his private concerns ... if the intnlsion 
would be highly offensive to a reasonable person." 
Miller, I 87 Cal.App.3d at 1482, 232 Cal.Rptr .. 668 
(citation omitted). Intrusion on seclusion requires 
neither 'publication nor "the existence of a technical 
trespass." Dietemann v. Time, Inc:, 449 F.2d 245, 
24 7 (9th Cir.1971 i: Nonetheless, as with any inten­
tional tort, consent is an absolute· defense, even if 
improperly induced. See e.g. Cobbs v. Grant 8 
C.!1Ud __ :f2~.J-~_ J::!!LRR.tr~~-Oj,_jJl~_ P.2d. I CI 972) 
(where patient's consent to operation is not fully in­
formed, but consent was nonetheless given, any dam­
ages from the operation must. be recovered under a 
negligence theory not a battery theory). Baugh gave 
lier conse11hmd-she therefore hai; iio icanedy ui1der 
this theory. The Court DISMISSES the claim for 
intrusion on seclusion. 

V. Unlawful Business Practices 

[29) Plaintiffs' claim is based on Cal.Bus. & 
Prof.Code § 17200 and §· 17203. There are two inde­
pendent problems fatal to Plaintiffs' claim. First, 
Plaintiffs contend that the unlawful act giving rise to 
liability under § 17200 is the original trespass at 
Plaintiffs' home. Since the Court has no.t. foui1d that 
no trespass ·occurred, this basis for liability has been 

· eliminated.· 

Second, § 17203 authorizes injunctions and restitu­
tionary relief, but not diunages. Plaintiffs argue that 
they are not seeking damages but are merely seeking 
restitutionary. relief reflecti,rig. the value of. what was 
taken froi'n them. This thebry is not plausible.*758 
Plaintiff~ are 'seeking a ·remedy for the embarrassment 
and errioticinal distress caused by Defendants' publi­
cation of the incident at her home. Piaintiff is not 
arguing that she could' have sold her story''io another 
network and-that the CBS broadcast effectively mis­
appropriated the va\Lte of her story. Under Plaintiffs' 
approach, any damage claim could be converted into 
an argument for restitution. § l 7203 plainly did not 
intend such a result.JJ,12 The Court DISMISSES 
Plaintiffs' claim for relief under this section.Eli!Jl 
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FN9. § 17203 merely authorizes the court to 
makes orders "necessary to restore to any 
person in interest any money or prope1iy, 
real or personal, which may have been a·c­
quired by means of such unfa.ir competi­
tion.11 

FN I 0. Plaintiffs motion for summa1)' judg­
ment on the unfair business practices claim 
is therefore DENJED. 

VI. Intentional and Negligent Infliction of Emotional 
Distress 

UQ1 Both partie,s agree that a claim for intentional 
iufliction of- emotional distress inust be based on 
"outrageous" conduct. Baugh has alleged that Defen­
dants' personnel entered her ·home, and· misrepre­
sented their identity in order to gain her consent to 
videotaping, all at a -time of extreme. emotional .vul­
nerabil itf' ·Moreover, Defendants selected Baugh 
specifically because an incident of domestic violence 
has just oc'curred; they therefore must have known 
that Baugh was vulnerable and took advantage of her 
position. These allegatious adequately state a claim 
for intentional infliction of emotional distress. See 
Miller. 187 Cal.App.3d at 1487, 232 Cal.Rptr. 668 

(emotional distress claim viable even if camera crew 
did. not ha've a "specific malicious or evil purpose"); 
Bogard ~.~'Employers Casualty Co .. 164 Cal.App.3d 
602, 616, 210 Cal.Rpir. 578 (]985) ("behavior may 
be considered outrageous if a defendant (1-) abuses a 
relation or position which gives him power .to dam-· 
age the plaintiffs interest; (2) lrnows the plaintifr' is 
susceptible tci:injuries through mental distress; or (3) 
acts intentionally or unreasonably with the re.cogni­
tion that the acts are likely to result in illness through 
mental distress"). At this stage of the proceedings, 

. the Court cannot say that_ Defendants' behavior was 
not o.utrageous as a matter of law. See Miller, 187 
Cal.App.3d at 1488, 232 Cal.Rptr. 668 (jury question 
of outrageousness presented where· cam.era crew fol­
lowed paramedics into heart attack victim's home). 
The motion to dismiss the intentional infliction of 
emotional distress claim is DENIED. 

QJJ Plaintiffs' negligence claim is based on the ar­
gument that "once Plaintiff notified Defendants that 
she was misled about their intentions with respect to 
the videotaping in her home and that she did not want 
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her privacy breached, Defendants had a legal duty not 
to reveal the embarrassing, private facts about Plain­
tiff and her daughter." Plaintiffs Opposition at 22. 
There are two problems with this argument. First, 
Plaintiffs provide no authority for the proposition tl\at 
a legal duty arises in this situation and the Court is 
not aware of any such authority. In the absence of a 
special duty, the decision to go ahead with the broad­
cast cannot be the basis for a negligence claim. The 
Court therefore DlSMISSES the claim for negligent 
infliction of emotional distress. 

VII. Fraud 

Q11 Defendants inove for a more definite statement 
of Plaintiffs' fraud claim, as required by Fed.R.Civ.P. 
2.(hl. Plaintiff-has described the time and place of the 
alleged misrepresentations; but has failed to identify 
the persons making some of the misrepresentations. 
This omission is excusable, however, because the 
camera crew at Plaintiffs' home failed to provide their 
names. Since this case is governed by General Order 
No. 34, no discovery has been allowed. The Court 
finds that Plaintiffs have sufficiently pleaded their 
fraud claim at this stage of the proceedings. As dis­
cove1y proceeds, Plaintiffs shall amend their com­
plaint to specifically identify each individual alleged 
to have made a misrepresentation to Plaintiffs. The 
Court DENJES Defendants' iilotion for a more deti­
n ite statement. 

VIII. KPIX and Group W's Independent Grounds for 
Dismissal . 

. [331 Gro~·p Wand KP!X argue that th~y merely acted 
as a conduit for the network's *759 broadcast and that 
none of their personnel were invo1v·e9 in tl)e video­
tapiug ~t Plaintiffs' home. Und.er their theqry, since 
they do not edit, review, or in any way control the 
network's production of STREET STORIES_, or its 
broadcast, they lack the requisite scienterfor liability. 

Group Wand KPJX are liable only if their employees 
were directly involved in the incident at Plaintiffs' 
home or, in some way, prepared the STREET STO­
RIES segment on Plaintiffs. Defendants have submit­
ted several declarations, all asserting tiiat no KPIX or 
Group W employees appeared at Plaintiffs' home. 
See Declaration of Stephen Hildebrant, ~· 6; Supple­
mental Declaration of Rosemary Roach: ~ 4 ("Lest 
there be any liugering doubt on this issue, I wish to 
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clarify that no KPIX-TV cameraman, soundman, or 
other employee was involved in any way in the 
videotaping, writing, editing, or other production 
efforts for the STREET STORIES 1993. "). Plaintiff 
has responded with a declaration from Donald 
Dunkel, a former journalism professor and currently 
news manager at an ABC affiliate, asserting that · 
"from personal experience, I am familiar with the 
various arrangements that are made between CBS, 
Inc. and its local affiliates ... I believe that in the ma­
jority of situations when CBS needs a local video 
camera crew to assist the preparation of a "Street 
Stories" segment in a major market like San Fran­
cisco, someone from the network calls the local af­
filiate, in this case KPIX, and schedules the use of an 
affiliate crew and equipment." Declaration of Don­
~ld Dunkel, , 6,_ ~ l 0. 

If this evidence had been submitted after full discov­
ery, the Court would find it wholly insufficient to 
defeat summary judgment. It is not enough to show 
·th~t .C~-S ~0~~-e!t~e~ .. or even usually, uses n· c3n1crn­
crew supplied by the local affiliate; Plaintiffs cannot 
pin liability on Group W and KPIX unless they can 
identify specific employees who appeared at Plain­
tiffs' home. Because of restrictions imposed by Gen­
eral Order No. 34, however, no discovery has been 
allowed. The Court is therefore reluctant to grant 
summary judgment simply on the basis of declara­
tions supplied by KPIX and Group W executives. 
Plaintiff is entitled to sufficient discovery to deter­
mine who supplied the camera crew and to detem1ine 
the identity of each person who appeared at Plaintiffs' 
home on the evening of Januwy 21; I 992. 

The Court OENIES Gro~p '!'_ an~ K~IX's iii depend- . 
ent motion for dismissal or summary jµdgmerit. The 
Court further ORJ:>ERS the pa1iies to pursue immedi­
ate and inelipensi've discovery sufficient to determine 
the identity of each member of the crew that appeared 
at the ]3augh home. Unless this discovery shows in- · 
volvement by Grnup W or KPIX employees, Plain­
tiffs shall dismiss Group W and KPIX within sixty 
(60) days after the identity of the camera crew is dis­
closed.· 

IX. Motion for Relief from Arbitration 

U1} Plaintiffs move for relief from arbitration pursu­
ant to local rule 500-3. Defendants oppose this mo­
tion -but both. parties agree that referral to the ENE 
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program or to a settlement conference would be pro­
ductive. Given the complexity of the issues surviving 
the motions to dismiss, arbitration is unlikely to re­
solve this case. The Court REMOVES this matter 
from mandatmy arbitration.· 

CONCLUSION 

For the reasons set forth above, the Court issues the 
following orders: 

( l) The Court DISMISSES the claims for appropria­
tion of likeness, intrusion on seclusion, trespass, un­
fair competition, and negligent infliction of emotional 
distress. 

(2) The Court DENJES Defenuanls' motions w1t11 
respect to the disclosure of private facts, fraud, and 
intentional infliction of emotional distress claims. 

(3) The parties are ORDERED to pursue im!nediHte 
and inexpensive discovery to determine the identity 
of the news crew that appeared at Baugh's home on 
January :i I, 1992. 

(4) .The Court REMOVES this matter from the 
Cou1t's mandatory arbitration program. 

(5) The Court REFERS this matter to the Honorable 
Claudia Wilken for the purpose of *760 conducting 
an early settlement conference and designing a dis, 
cove1y schedule, if necessa1y. The parties shall con-

: tact Magistrate Judge Wilken's chambers fmihwith to··· 
arrange the settlement conference .. 

SO ORDERED. 

N.D.Cal.,1993. 
Baugh v. CBS, Inc. . 
S28 F.Supp. 745, 21 Media L. Rep."2065 

END OF DOCUMENT 
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PsEAN PA TRJCK DELANEY et al., Petitioners, 
v. 

TilE SUPERJOR COURT OF LOS ANGELES 
COUNTY, Respondent; ROXANA KOPETMAN et 

al., Real Parties in Interest 
No. 8006866. 

Supreme Court of California 
May 3, 1990. 

SUMMARY 

Defendant, who was charged in a miscls:JJ1!<9JJ9L'<Om­
·pJaint with possession 'of brass knuckles in violation 
of.Pen. Code.§ 12020, subd. (a), moved tci suppress 
evidence of the brass knuckles on the ground that he 
had .not consented to the patdown search of his jacket 

--·~· -,·;:ihafled-tci-the-seiiure of the knuckles. Two reporters 
had been accompanying the members of a police task 
'force who had seized the knuckles, and defendant 
·subpoenaed them to testify at the suppression hear­
ing. The. reporters moved to quash the subpoenas, 
contending that their eyewitness observations consti­
:tuted "unpublished inforinaticin" protected by the 
newsperson's shield law (Cal. Const,'art.·L § 2, subd: 
(b); Ev id: Code, §· I 070). The municipal court denied 
,\he motions, and.the reporters· refused to testify as to 
whether defendant had consented to the search. The 
municipal court concluded that the shield law did not 
apply to the reporters' eyewitness observations and 
that, even if it did apply, the need for the reporters' 
pre_suma~ly .disinterested testimony outweighed their 
c!aun of immunity. The court cited both reporters for 
contempt. TI1e reporters filed petitions for writs of 
habeas . c91JJUS in the superior court, and that court 
gr~nted their petitions, finding that the shi~ld law 
provided them with immunity from contempt. (Supe­

. rior Court ~f Los_ Angeles County, .Nos. HC206320 
and HC20632 l, Aurelio Munoz, focige.) Both defen­
dant and the People then filed a joint petition in the 
Court of Appeal seeking to vacate the orders of the 
superior co~rt granting the habeas corpus petitions. 
The Court of Appeal, Secmid Disi. Div. One No 
B032695, found that the shield law' does 'not ~ive ~ 
newsperson the rig~t to refuse to test{fy as to his 'ob­
servations of a public event and ordered the superior 
court to vacate its orders granting the petitions· for 
writs of habeas corpus. 

The Supreme Court affirmed the judgment of the 
Cciu11 of Appeal arid directed the Court of Appeal io 
issue a peremptory w'rit of mandate compelling the 
superior court to vacate its orders granting the habeas 
corpus petitions and to make new and different orders 
den:Yin'g the habeas corpus petitions. The court held 
that the definition of "unpublished information" in 
the shield law includes a newsperson's unpublished, 
nonconfidential eyewitness observations of an occur­
rence in a public place. It held that the. municipal 
court struck the proper balance iii determining that if 
the shield law did apply, the reporters' presumably 
disinterested testimony oil the conse11t is~iie . out­
weighed their claim cif immunity. It also held that 
defendarif met and surpassed the required threshold 
showing for disclosure,· since there was not just a 
reasonable possibility, but rather a substantial .. cer­
tainty, that the testimony would assist him in' hi~ de~ 
fense. Further, the reporter's' cibse-rvaiions were not 
made in conficience·and \\'ere not sensitive, theil' tes­
timony would not impmge on ·1lieir futUre · news­
gathering ability, and they were the only two possible 
disinterested witnesses. (Opinion by Eagleson, J., 
with Lucas, C. J. ('.15 to pari IIDi Panelli, _Kennard, JJ., 
and Kremer (Damel J.), J., . · concumng. Separate 
concurring opinions by Mosk, J., and by Broussard; 
J., with·Luciis', C. J., concurring as to part I only.) 

rn·+ Presiding Justice, Court of Appeal, 
Fourth Appellate District Division One as­
signed by the Chairrers'on of the Judicial 
Council. --· 

HEADNOTES 

Classified to California Digest of Official Reports 

(l) Witnesses § ! !--Privileged Relationships and 
Communications-- Newsperson's Shield Law--Nature 
of Protection. 
Cal. Const., art. !, § 2, subd. (b), and Evid. Code. § 
l 070, California's shield law, protects a newsperson 
from b~ing adjudged in contempt for refusing to dis­
close e1th~r (I) unpublished information, or (2) the 
s?urce of mfonnation, whether published or unpub­
lished. The protection provided by these provisions is 
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not' a privilege but only an immunity. (Disapproving, 
to the extent they suggest the contrary, Hammarlev v. 
Superior Court (1979) 89 Cal.App.3d 388 [ ill 
Cal.Rptr. 608). and CBS, Inc. v. Superior Court 
(1978) 85 Cal.App.3d 241 [ 149 Cal.Rptr. 4211.) The 
shield law prohibits only a judgment of contempt 
and, unlike a privilege, it does not protect against 
other sanctions. 
[Privilege of news-gathen;r against disclosure of con­
fidential sources or information, note, 99 A.L.R.3d 
R See also Cal.Jur.3d, Evidence, § 473; 
Am:Jur.2d, Witnesses, § 297.J 
<1!!, 2b, 2c, 2d, 2e, 2f, 1g) Witnesses § I !--Privileged 
Relationships and Communje:ati.ons--Newsperson's 
Shield Law--Unpublished Information as Including 
Reporter's Eyewitness Observations. 

(i) Statutes§ 21--Construction--Legislative Intent. 
In construing a law, a court's primary task is to de­
termine the lawmakers' intent. In the case of a consti­
tutional provision enacted by the voters, their intent 
governs. To determine intent, the court turns frrst to 
the words themselves for the answer, if the language · · 
is clear and unambiguous, there is no need for con­
struction, nor is it necessary to resort to indicia of the 
intent of the Legislature (in the case of a statute) or of 
the voters (in the case of a provision adopted by the 
voters). 

W Constitutional Law § 13--Construction of Consti· 
tutions--Ordinary Meaning. 
Words used in a constitutional provision should be 
given the meaning they bear in ordinary use . 

® Statutes § 3 8--Construction-.Giving Effect to 
Statute--Construing Every Wor.d. 
In construing a statute, significance should be given, 

e 

. __ ,In. the newsperson~s shield law (Cal. Const., Rt-t. I ~ 

2., subd. (b); Ev id. Code. § I 070), the definition of 
"unpu~lished information" includes a new~person's 
unpublis.hed, nonconfo;lential eyewitn.ess observa­
tions of an occurrence in a public place. The shield 

-- ·- iaw·sta.tes plainly that a newsperson is not to be ad­
judged m contempt f.or refusing to disclose any un­
publi°shed information. ln the context of the shield 
law, "any" means. without lif(l.i_t .and no matter. what 
kind. Nowhere in the defmition of unpublishe.d in­
formation is. there an explicit or implied restrictio_n to 
confidential information. Although a .possible infer­
ence fr9m the ballot argument in favor of Proposition 
5 in 1 ~.80, the measure that.adopted the constitutional 
provision, was that only confidential information was 
meant to be protected, a possible inference in an ex­
trinsic source may not be given more weight than a 
clear statemen.t in the Constitut,i.o~ itself. (Disappr6v-. 
ing, to the extent that they hol!I or suggest that the 
.shield law protecis only confidential' information, 
CBS. Inc. v. Superior Court Cl 978) 85 Cal.App.3d 
241 [ 149 Cal.Rptr. 421), and Liggett v. Superior 
Court (1989) 211 Cal.App.3d 1461 [ 260 Cal.Rptr. 
lffi review granted Oct. 12, 1989(SOI1581).) 

if possible, to every word of the act. .. Convern.,ly, a· . _ .... _ ... 
construction that renders a word surplusage should be 

Q) Witnesses § 1 \--Privileged Relationships and 
Communications"- Newsperson's Shield Law--Nature 
of Protection--lilforrnation Gathered Outside Scope 
of Employment as Reporter. 
The newsperson's shield law (Cal. Const .. art. I, § 2, 
subd. (b); Ev id. Code, § 1070), provides no protec­
tion for infonnation obtained by a journalist not di­
rectly engaged in gathering, receiving, or processing 
news, 

avoided, 

(1) Constitutional Law § 13--Construction of Consti­
tutions--Language of Enactn1ent. 
The Constitution is to interpreted by the language in 
which it is written, and cotirts are no more at liberty 
to add provisions to what is therein declared .in defi­
nite language than they are to disregard any of its 
express provisions. 

(fil Words, Phrases, and Maxims--lnformation: 
"Infonrtation" includes "reception .of knowledge" and . 

·"knowledge obtainerl frt:>!!' .. :~!!-~ding, observation, or' 
instruction." 

® Constitutional Law § 24--Constitutionality of 
Legislatioil--Rules of ltitei-pretatfon--Conflict Be­
tween Statute and Constitution':. 
Wherever statutes conflict with c'onstitutional provi­
sions, the ccinstitUticinal provisions'niust prevail. 

UJD Constitution,al Law § I :i--Construction of C9n­
stitutions"-i3ackground, }~'urpose, and. Intent of En­
actrnent--Leg\slative Materials Not Before Voters. 
In construing constitutional language, legislative ma­
terials not before the voters are not relevant to deter· 
mining the voters' intent. 
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QD Statutes § 42--Construction--Aids--Motives or 
Understandings of Author. 
ln construing legislation, the motives or understand­
ings of an individual legislator are not considered, 
even if he or she anthored the statute. 

01) Constitutional Law § 12--Construction of Con­
stitutions--Background, Purpose, and Intent of En­
actment--Ballot Arguments. 
Ballot argwnents are accepted sources from which to 
ascertain the voters' intent in.adopting a constitutional 
provision. As with the legislative history of a statute, 
however, a court need not look beyond the language 
of the enactment when the language is unambiguous. 

Statutes § 31--Construction--Language--
Definitions.· 
If the lawmaker has provided an express definition, 
the cou1ts must take it as they find it. 

(W Constitutional Law § I 0--Construction of Con­
stltutions--lnconveniences Involved in Application. 
Courts, in construing the Constitution, are bound to 
suppose that any inconveniences involved in the ap- · 
plication of its provisions, according to their plain 
terms and, import, were considered in its formation, 
and voluntarily accepted as less intolerable than those 
which are thereby avoided, or as fully compensated 
by countervailing advantages. 

@ Wiinesses § I !--Privileged Relationships and 
Coinmunications-- Newsperson's Shield Law--
Application in Criminal Proceedings. · 
The prcitei.:iion of the hewsperson's shield law (Cal. 
Const .. mt. T, § 2, subd. (b); Evid. Code, § 1070), is 
overc·ome in a criminal proceeding mi a showing that 
nondisclos'ure would deprive the defendant bf his 
fe~enil con~titutional right to a fair trial. The incorpo­
ration of the shield Jaw into the California Constitu-

. ti on· cannot restrict a ·criminal defendant's federal . 
constitutional right to a fair trial. Such a result would 
violate the supremacy clauses of the federal and staie 
Constitutions (U.S. Const.. art. vr, cl. 2; Cal. Coh'st., 
art. Ill, § I). 

(10 Witnesses § ] !--Privileged Relationships and 
Communications-- Newsperson's Shield Law-­
Application in Criminal Proceedings--Burden of 
Pro bf. 
A person claiming a privilege bears the burden of 
proving he is entitled to the privilege. Pursuani to its 

terms, the newsperson's shield law (Cal. Const., rut. l, 
U, subd. (b); Evid. Code, § I 070) provides only an 
immunity from contempt, not a privilege. This dis­
tinct.ion, however, is not relevant to assigning the 
burden. Regardless of the label used, the purpose of 
the shield law is. the same"to protect a newsperson's 
ability to gather and rep011 the news. The newsperscin 
seeking immunity must prove all the requirements of 
the shield Jaw have been met. The burden then shifts 
to the criminal defendant seeking discovery to make 
the showing required to overcome tl1e shield law. 

(l 7a, 17b, 17c) Witnesses § I !--Privileged Relation­
ships and Corrununications--Newsperson's Shield 
Law--Application in Criminal Proceedings-- Proce­
dure for Overcoming Immunity. 
To overcome. a. claim. of immunity under the .news-. 
person's shie.ld Jaw (Cal. Const.. ar1. I, § 2, subd. (b); 
Evid. Code, § 1070), a criminal defendant must make 
a thres.hold showing th.~t there exists a reasonable 
possibility that the infoniiation wiB materiaily assist 
his cjefense. The cinirt musi. tliei:J c6'nsider .. lhe .. oeferi~ ·. 
dant's and newsperson's r,esp.ective, and perhaps con­
flicting, interests, taking ihto account: whether the 
unpublished information is confidential or sensitive· 
whether the policy of the shield. law will be thwarted 
by disclosure (if the def~~dant is. himself the source 
of the information, it cannot seriously be argued that. 
the source will feel. that his confidence has been 
breached); the importance of the evidence to the de­
fendant's case; and, in the appropriate case, whether 
there is an alternative source for the unpublished in­
formation. The court must then balance these factors. 
An in caniera hearing will not be required in every 
case. The C()Urt has discretion in the first instance to­
deterIJ1ine wheth,er: a- newsperson's claim of confiden: 
tiality or sensitivity is «Ol()rable~ Jf the court deter­
mines the claim is' colorable, it must then re~eive the 
newsperson's testimony in came~a. (pisapproving 
Ha/11ssv v. Superior Court Cl 988) 200 Cal.App.3d 
I 038 [ 248 Cal.Rptr. 6351, to the extent it did not 
consider the fact that the party seeking disclosure was 
the source cifthe unpublished information.) 

(!fil Criminal.Law § 140--Discovery--Right to Com-
pulsory Process. · 
A criminal defendant's constitutional right to compul­
sory process ,was. intencjed to pem1 it him to request 
governmental assistance in obtaining likely helpful 
evidence, not just evidence that he can show before­
hand will go to the hea1i of his case. The need to de-
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ve!op all relevant facts in the adversary system is 
both fundamental and comprehensive. The ends of 
criminal justice would be· defeated if judgments were 
to be founded on a partial° or speculative presentation 
of the facts. The ;.iery integrity of the judicial system 
and public confidence in the system depend on full 
disclosure' of all the facts, within the framework of 
the rules of evidence. 

(19a, 19b) Witnesses § 11--Privileged Relationships 
and Communications-- Newsperson's Shield Law-­
Application. in Criminal Proceedings--Procedure for 
Overcoming Immimity--Nature cif Threshold Show­
ing. 
A criininal defendant, in order to overcome the im­
munity created by the newsperson's shield Jaw (Cal. 
Co~si .. art. I -~ ·'l, st:bd. (b); Evid. Code. § 1070), 
must make a thiesh'old showing. This showing need 
not be detailed or specific, but' it must rest on more 
than mere speculation. The defendant need not show 
a reasonable possibility' that the information sought 
will lead to his exoneratiol.1; he need only -show a· 
reasonable possibilit)i that. tlie'infoiination will mate­
rially ailsist his defense. Evidence may be critical to a 
defense even if it will not lead to ·exoneration. For 
example, evidence may establish an "imperfect de­
fense," a lesser included offeiise, a lesser related of­
fens'e,- or a lesser degree of the sanie crime; impeach 
tlie credibility of a prosecution witness;· or, as in capi­
tal cases, establish mitigating circuinstances relevant 
to the penalty determination. A criminal defendant's 
constitutional right to a fair trial includes these as­
pects o_fliis defense. · 

W!) Words, Phrases, and Miixims--Exoneration.' 
. :"E;~~~c-;-o.tion1 ) wciil:; ;~:!--.·.:.- -;.::ii:.·,rEi1~· of a btirden; 
charge, responsibility, or duty." Stat6d more simply, 
in criminal proceedings; "exoneration" is generally 
understood to mean. an acquiti:al or dismissal of 

. charges. 

QD Witnesses § I !.--Privileged Relationships and 
Communications-- Newsperson's. Shield Law-­
Application in Criminal Proceedings--Propedure for 
Overcoming Immunity--Alternative-source Require-

ment. . . ... 
In a proceeding in which a criminal· defendant at­
teinpts to overcome the i1)'1muriity provided by the 
newsperson's shield law (Cal. Const.. art. 1. § 2, subd. 
(b); Evid. Code, § 1070), a universal and inflexible 
requirement, i:hat the defendant show that he has no 

alternative source for the information sought, is inap­
propriate. In considering whether the requirement is 
appropriate in a given case, the trial court should 
consider the type of information being sought (e.g., 
names of potential witnesses, documents, a reporter's 

. eyewitness observations), the quality of the alterna­
tive source, and the practicality of obtaining the in­
formation from the alternative source. The trial· court 
must also consider whether the information is confi­
dential or sensitive, the interest.sought to be protected 
by the shield law, and the importance of the informa­
tion to the criminal defendant. (Disapproving, to the 
extent they suggest that a criminal defendant must in 
every case show the lack of an alternative source re­
gardless of the circumstances, Hammarley v. Supe- · 
rior Court Cl 979) 89 Ca1.App.3d 388 [ 153 Cal.Rptr. 
tirlRl. •ncJ Hal/issv 11. SurJerin.r Court. (1988) 200 
Cal.App.3d 1038 [ 248 Cal.Rptr. 635],) 

GI> Witnesses § 11--Privileged Relationships and 
Communications-- Newsperson's Shield Law--

. Application· in Criminal Proceedings--Reporters' 
Eyewitness Observations of Search and Seizure. 
In a prosecution 'for possession of brass knuckles 
(Pen. Code, § 12020; subd. (a)), in which defendant 

·moved to suppress evidence of the brass knuckles on 
the ground that he. had not consented to the patdown 
search of his jacket that led to the seizure of the 
knuckles, the municipal court did not err in determin­
. ing that if the newsperson's shield law (Cal. Const., 
art. I, § 2, subd. (b ); Evid. Code, §.I 070) applied to 
the eyewitness observations by two reporters of tne 

__ nonconfidential, public circumstances o.f .the searc\J ... 
and seizure, the repm1ers' presumably disinterested 
testimony on the consent issue ·outweighed their 
claim of iinmunity. The reporters had been accompa- · 
nying members qf the police task force that enco_un­
tered .defendant and seized the knuckles .. Defend@! 
met ~nd surpassed the required threshold showing for 
disclosure, since there was not just a reasonable pos-

. sibiii!y·, but rather a substantial certairi.ty, that tlie 
reporter's testimony would assist him ia his defense. 
Further, the reporters' observations were not made ·in 

·confidence and were not sensitive, their. testimony 
would not impinge on their future news-gathering 
ability, and they were the only two possible disinter­
ested witnesses. 

@ Witnesses § ! !--Privileged Relationships and 
Communications-- Newsperson's Shield Law-­

. Application' in Criminal Proceedings--Reporters' 
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Eyewitness Observations of Search and Seizure-­
Sufficiency of Evidence to Support Finding. 
In a prosecution for possession of brass knuckles 
(Pen. Code. § 12020, subd. (a)), in which defendant 
moved to suppress evidence of the brass knuckles on 

. the ground that he had not consented to th'e patdown 
search of his jacket that led to the seiiure of the 
knuckles, the muriicipal court's order citing two re­
porters for contempt, on the ground of their refusal to 
testify as to their observations· of the search and sei­
zure' incident, was supported by substantial evidence. 
The reporters had been acc0111pimying members of a 
police task force at the time o'f the encounter. They 
contended that they were entitled to the immuriity 
provided by the. newsperson's shield law (Cal. Const .. 
art. I. § 2, subd. (b); Ev id. Code. § 1070). However, 
the trial court. correctly __ determined _that.if .. the. law 
applied, th'i'i need for the repmters' presumably disin­
terested testirribny on the consent issue· outweighed 
their claim of immut1ity under the shield law. 

·- .. - COUNSEI.:·--- .. -

Wilbur F-.' Littlefield, Public Defender, Laurence M. 
Sarnoff, Michael Updike aiid Albert J. Menaster, 
Deputy Public Defenders, John A. Vander Lans, City 
Prosecutor, Robert R. Recknagel, Assistant City 
Prosecutor.' Steven Shaw and Gerry L. Ensley, Dep­
uty City Prosecutors, for Petitioners. 
No appearance for Respondent. 
Gibson, Dunn & Crutcher, Rex S. Heinke, Kelli L. 
S_ager, Sheila R. Caudle, William A. Niese and Glen 
A. Smith for Real Parties in Interest. 

EAGLESON, J. 
The issues in this case are: ( 1) whether'the terin "un­
published: infonnatioh" iif'-the-· California 'neWsper­
son's shield law (Cal. Const., art ... L § 2, subd. (b); 
Ev1d: Code, § I 070) includes a neWsperson's noncon­
fidential, eyewithes·s observations of an occurrence in 
a public place; and, (2) if so, whether a new:Sperson 
c~n nevertheless be held in contempt for refusing to 
disclose such information in a crini lrial proceeding. 
*793 

As we shall explain, we hold the shield law's broad 
definition of "unpublished information" does not 
require a showing by the riewsperson that the infor­
mation was obtained in confidence. We further hold 
however, that a newsperson's protection under th~ 
shield law must yield to a criminal defendant's consti­
tutional right to a fair trial when the newsperson's 

refusal to disclose infonnation would unduly infringe 
on that right. In this case, the trial court correctly 
determined that the balance between the rights of the 
newspersons and the defendant weighs in favor of 
compelled disclosure. We affirm the judgment of the 
Court of Appeal. - . 

Facts 

Underlying Facts 

Real parties in interest,. Los Angeles Times reporter 
Roxana Kopelman and photographer Roberto Santi­
ago Bertero, were accompanying members of a Long 
Beach Police Department task force on patrol. (For 
convenience we will sometimes refer collectively to _ 
Kopetman and Bertero as'tfie'.repiirters.) Tfie'officers 
observed Sean Patrick Delaney and a companion 
seated on a bench in the Long Beach Plaza Mall: A 
plastic bag of a fype often used to store narcotics was 

.. protrudiri'g from Delaney's shirt pocket. The-officers. _ . 
inquired about the contentS of the bag, an'd Delaney 
removed 'it from his pocket to show that it contained 
a piece of gold and a piece of jewelry. He fold the 
officers he'irite'rided to pawn the items at the mall. 
Because no pawnshops were in the mall, the officers 
became suspicious and asked Delaney for his identi­
fication. Delaney reached for a jacket lying· riext to 
him on the'berich as if to get his ·wallet. According to 
the officers, they asked Delaney before he picked up 
the jacket if they could check it for weapons: He al­
legedly consented lo the search. An officer ran his 
fingers. along the outside of the jacket and felt a hard 
object in its pocket. He reached inside and retrieved a 
set of brass knuckles, which Delaney clai1iied w~s a 
key chain. 

Four days later, the Los Angeles Times (hereafter the 
Times) published -an article about the police task 
force, The article included information regarding the 
police contact with Delaney. but did not refer to 
whether he had consented to the search of his jacket 
pocket · . . _ 

Procedui·a'/ History 

Delaney was charged in a misdemeanor complalrit 
with _ pcissll_ssiori of brass. kn_uckles in violation of 
Penal Code sedion 12020, subdivision (a). He moved 
to suppress e'vidence of the brass knuckles, arguing 
that he had not consented to the patdown search of 
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his jacket and that the resulting seizure *794 of the 
brass knuckles· was therefore illegal because the offi­
cers had lacked a reasonable suspicion that he was 
armed. Delaney subpoenaed the reporters to testify at. 
the suppression hearing in ·municipal court. The re­
porters moved to quash the subpoenas, contending 
they could not be compelled to testify because their 
eyewitness observations of the public search and sei­
zure constituted "unpublished information" protected 
by the newspersons' shield law from disclosure. The 
motions were denied. 

Following testimony by the officers at the suppres­
sion hearing, the reporters were called to testify by 
the prosecution to demonstrate the legality of the 
seizure. Their testimony established that each of them 

. observed the events. kading to the ~eizure and that 
each was situated in a position to observe whether 
Delaney had consented io the search of his jacket. 
The reporters, however, refused to answer any ques­
tions relating to whether Delaney had consented. The 
muriicipal cou1t cmidudcd that.the shield law did not 
apply to the reporters' eyewitness observations of the 
nonconfidential, public circumstances of the search . 
and seizure. The court further found that, even if the 
shield law applied, the need for the reporters' pre­
su1~ably disinterested testimony on the consent issue 
outweighed their claim of immunity under.· the shield 
law. The court cited both .reporters for contempt. 

The reporters filed petitions for writs of habeas cor­
pus in the superior court. That court found the shield 
law provide_d _the reporters with immunity from con­
tempt and granted their petitions. 

-Delaney and the People of ·the State of California 
(through the Long Beach City Prosecutor) filed a 
joint petition in the Court· of Appeal seeking to vacate 
the orders of the superior court that granted the re­
porters' habeas. corpus petitions .. (Delaney's 1:1isde­
meanor prosecution has been suspended pendmg fi­
nal resolution of the reporters' contempt citations.) 

· The Court of Appeal held the shield law does not 
give a newsperson the right to refuse to testify as to 
his observations of a public event and ordered the 
superior court to vacate its orders granting the peti­
tions for writs of habeas corpus. The Court of Ap­
peal's decision was initially ~nanimou_s b~t, after real 
parties petitioned for rel~eann~, one_ J~Sttce changed 
her position and filed a d1ssentmg opm1on. 

Discussion 

I. Histo1)' a/California's Shield Law 

Newspersons had no privilege or immunity under 
common law to refuse to disclose the identity of their 
confidential sources. (Ex Parle *795l(I);1rence and 
Levings Cl B97) 116 Cal. 298, 300 [ 48 P. 124] [~p­
holding contempt citations issued to a newspaper 
reporter and editor for refusing to disclose confiden­
tial sources to the state Senate]; Mitchell v. Suoerior 
Court Cl 984) 37 Ca!Jd 268. 274, fn. 3 [ 208 
Cal.Rptr. IS2. 690 P.:id 6251 [noting prohibition)n 
Evidence Code section 911 ·of common law privi­
leges]; Tent. Recommendation and Study Relating to 
the Uniform Rules of Evidence, art. Y, Privileges 

·(Feb. 1Q64) & Ca~. La\.v llcvi:;:o:l Com. Rep. (1964) 
p. 488 [noting that "the newsmen's privilege is en­
tirely alien to the common law"].) FNi 

FNl We use the term "newsperson" for 
convenience to refer to all the categories of 
persons identified in the shield law. (Cal. 
Const., art. I, § 2, subd. (b); Evid. Code, § 
1070.) 

In 1935 the Legislature passed the first shield law. 
(Stats. 1935, ch. 532, § 1, pp. 1608-1610.) The stat­
ute which was codified as Code of Civil Procedure 
sec~ion 1881, subdivision 6, provided that newspaper 
employees could not be adjudged in contempt for 
refusal to disclose their sources to cou1ts or legisla­
tive· or administrative bodies. Subsequent amend­
ments extended the immunity to employees of radio 
and felevisio.n -stations, press associations, and wire 
servi~es. (Stats. 1~61, ch. 629, § I_, pp, 1797-1798.) 
In 1965 the Legi~_lature transferred these statutory 
provisions to Evidence. Code section l 070, whi~h 
became effective in 1967. (Stats. 1965, ch. 299, § 2, 

. FN2 
pp. 1297, 1323-1335; Evid. Code,§ 12.) . 

FN2 In the remainder of this opinion we re­
fer to Evidence Code section I 070 for con­
venience merely as section 1070. 

ln 1972, a plurality of the United States Supreme 
Court concluded that the First Amendment to the 
federal Constitution does not provide newspersons 
with even a qualified privilege against appearing be­
fore a grand jury and being compelled to answer 
questions as to either the identity of news sources or 
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information received from those sources. (Branzburg 
v. Haves (1972) 408 U.S. 665 (33 L.Ed.2d 626. 92 
S.Ct. 2646].) The high court made clear, however, 

-that state legislatu.res are "free, within First Amend­
ment limits, to fashion their own standards." ( id .. at 

- p. 706.) FNJ*796 . -

FN3 There has been considerable debate as 
to whether the court as · a whole in 
Branzburg v: Haves, supra, 408. U.S. 665, 
recognized a qualified privilege. Four jus­
tices dissented from the plurality opinion. 
Three of them (Justices Brennan, Marshall, 
and Stewart) would have recognized a quali­
fied privilege; the fourth (Justice Douglas) 
advocated· an absolute privilege. Justice 
Powell joined the plurality. .. in--finding no_ 
privilege on the facts before the cou1t but 
stated his view that the question of privilege 
should be dete1'mined on a case-by-case ba­
sis. Justice Stewart subsequently observed 

- · that, in light of Justice Powell's concurring 
opinion, the decision was "perhaps by a vote 
of four and a half to four and a half." (Stew­
art, Or of the Press (1975) 26 Hastings L.J. 
631, 635.)Similarly, counsel for !he New 
York Times in one of the consolidated cases 
deci\l_ed in Branzburg ,later ~~kl]owledged 
that" ... Justice PoweU'.s op_ini~n is singularly 
opaque .... " (Goodale, Bi-a_nzburg v. Hayes 
and the Developing Qualified Privilege for 
Newsmen (1975) 26 Hastings L.J. 
709.)Despite thLs l_ack of cl!!ar guidance, " ... 
lower federal courts have' consi"stently read 
the case to: support some -kind of qualified 

-- privileg~ for reporters." (Tribe, AnicricRn 
Ccn1siitu.tional Law (2d ed. 1~88) § 12-22, p. 
972.) Several state cou1ts have. done like­
w.i_se. 111 Mitcheil v. Superior Court, supra, 
37 Cal.3d 268, 277, we concurred in, the ob­
sei-.vaiioii by soine other courts. tlf~i Justice 
Powell's position was the "r:ninimum com-

: man. denominafor" of Branz burg and that 
the decision t_h~rcfore do_es not pi:eclude a 
qualified privilege .. We did not decide the 
question of whether Branzburg r~quires a 
privilege in some cases. Bei;;ause)lranzburg 
is not d ispositivc of the preseni case, we 
need not linger over the troublesome ques­
tion of its scope and meaning. 

In 1974 the California Legislature amended section 
1070 to its present form, apparently in response to 
Branzburg. supra, 408 U.S. 665.(Stats. 1974, ch. 
1323, § I, p. 2877; Stats. 1974, ch. 1456, § 2, p. 
3184.) That amendment expanded the scope of the 
shield law to proiect against the compelled_ disclosure 
of"unpublished-infonnation" as well as sources. 

In June 1980, California voters approved Proposition 
5, a staie constitutional amendment proposed by the 
Ass~~bly. (A~sem. Con_st. Amend. No. 4, Stats. 1978 
(1977~1978 Reg. Sess.) res. ch. 77, pp. 4819-4820.) 
The proposition incorporated language virtually iden­
tical to section 1070 into the California Constitution, 
as article 1. section 2, subdivision (b). FN

4 

FN4 For convenience and brevity we refer 
in the remainder of this opinion to the con­
stitu.tional provision as a1ticle L section 2(b). 
It states in its entirety: "A publish_<?_r, editor, 
reporte'r, Or()ther pers~_n conpected ~i.t.~_or 
employed upon a newspaper; magazine, or 
other periodical publication, or by a press 

·association or wire service, or any person 
who has been so connected or employed, 
shali not be adjudged in contempt by a judi­

-cial, legislative; or administrative body, or 
any otl1er body having the power to issue 
subpoenas, for refusing to disclose the 
source of any infonnation procured while so 
connected or employed for publication in a 
newspaper~ mag~zine or other periodical 
publication, of _for refusing to disclose any 
unpublished information obtained or pre­
pared in gathe'ri1ig, receiving or processing 
of inform'atifih 0 -for' coriimimication to the 
publiC. 

"Nor shall a radio or television news re­
porter· or oth~·; person c0nnected' with or 
en:ipi,6yed liy a ~adio cif t~J~~ision station, or 
any pe1'son who has· ·been so connected or 
employed, be so adjudged in contempt for 
refusing to disclose the source of any infor­
mation pro"c"ured while so connected or em­
ployed for news or news coinmeniaiy pur­
poses on radio or teiev!sion,'or for refusing 
to disclose any unpublished infonnation ob­
tained or ·prepared in gatliering;"i'ece.iving or 
processing' of irifofrriation for comlnunica­
tion to the public. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
185 



789 P.2d 934 
50 Cal.3d 785, 789 P.2d 934, 268 Cal.Rptr. 753, 58 USLW 2670, 17 Media L. Rep.1817 
(Cite as: 50 Cal.3d 785) 

Page 8 

"As used in this subdivision, 'unpublished 
information' includes infonnation not dis­
seminated to the public by the person .from 
whom disclosure is sought, Whether or. not 
related information has been -disseminated 
and includes, but is not limited to, all notes, 
outtakes, photographs, tapes or other data of 
whatever sort not itself disseminated to the 
public through a medium of communication 
whether or not published information based 
upon or related to such material· has been · 
disseminated." 

II. Scope of the Shield Law 

· ·-·· Article 1:·seetion 2c6l provides that .a- newsperson 
"shall not be adjudged in ~onte1npt ... for refusing to 
disclose the source' of any information pr·ocured while 

·so connected or employed [as a newsperson] ... or for 
refusing to disclose any· w1;:.:blished information · 
obtained or prepared in gatheririg, receiving or proc­
essing of information-for comm'1.i'nication to the pub­
lic.;, (Italics added.) FNsW Stated more simply, a1ticle 
I, seciion 2Cbl*797 protects a newsperson from being 
adjudged ln contempt for refusing to disclose either: 
( 1) unpublished information, or (2j th.e source of in­
formation, whether published or unpublished. FN6 

FN5 Because section 1070 and article I, sec­
tion 2(b) are identical except for minor and 
in_significant differences in wording, we will 
discuss . only th·e constitutional provision. 
Our. discussion of article I, sec~ion 2(b), 
however, aoD!ies· with eaual force-tc ,,ectrc;i · 
1 Ofo. ( U1;i~n Pacific R: R. Co .. v. St;/-;s;f, 
o[ Equalization (1989) 49 Cal.3d 138, 146, 
fn. 4 [ 260 Cal.Rptr. 565, 776 P.2d 2671 
[noting that om: discussion of a state consti­
~tionai · p[iiv\sio~ appl'i<:d ·with eqµal force 
io its substantially identical statuioi'y coun­
terpart]. j · 

FN6 .As a preliminary matter, we think it 
necessary to note the occasional mischarac­
teriZation of the shield law by' the Courts of 
AppH~l. !vlore specifically, the protection 
provided by the shiel~ law has sometimes 
been referred to as a privilege. Article I, sec­
tion 2(b), however, states oniy that newsper­
sons "shall not be adjudged in contempt." 

On its face, the shield law does .no more than 
p1'ohibit a newsperson from being held in 
contempt, Moreover, the Legislature has 
stressed iii reference to ide.ntical language in 
section I 070 that, "It should be noted that 
Section 1070, like the existing Jaw, provides 
an immunity from being adjudged in con­
tempt; it does not create a privilege." (As­
sem. Committee on Judiciary com., 29B 
West's Annot. Evid. Code (1966 ed.) § 1070, 
!Lill, italics added.) The California Law 
Revision Commission has also characterized 
section 1070 as creating only an immunity, 
not a privilege. (7 Cal. Law Revision Com. 
Rep. (Jan. 1965) p. 208.) Likewise, we have 
recognized that the shield law prohibits only 
a judgii'1e1;.t uf CUiil.CiJlpt c:tnU. that, uniike a 
privilege, the shield law does not protect 
against other sanctions. ( Mitchell v. Supe­
rior Court. supra, 37 CalJd 268. 274.) 

The immunity-privilege distinction has been 
obse('ved in most cases. fcir example, in 
KSDO v. Superior Couri (1982) 136 · 
Cal.App.3d 375 [ 186 ·cal.Rptr: 21 n the 
court stated, "The California shield law ... is 
unique ·iri that it affords only limited protec­
ti~~. It does no/ create a privi/.ege for 
newspeople, rather it provides an immunity 
from being adjudged in contempt. This 
rather basic distinction has been misstated 
anci apparently misunderstood by members 
of the news media and our courts ·as well." ( 
Id., ~t pp. 379-380. italics added.) We agree 
with the KSDO court and the others who 
have correctly noted' thlit the shield ·law pro· 
vid°es only an immunity from c6'i\fompt; not 
a privilege. ( Hallissy v. Superior Court 
(1988) 200 Cal.App.3d 1038, 1045 [ 248 
Cal.Rpi:i-. 635); PlqyboV Enterprise~, Inc. v. 
SuVerior ·court 0 984) 154 Cal.APri.3d 14. 
26 [ 20 i Cal.Rptr. 207].) We disapprove of 
occasionai suggestions, perhaps inadvertent, 
to 'the contrary. ( liam,;;arley 11. Superior 
Ctiurt (1979) 89 Cai.App.3d 388.''396-398 [ 
153 Cal.Rptr. 608); CBS, Inc. v. Superior 
Court (1978) 85 C~1.App.3d 24 l, 250 [ ill 
Cal.R6tr. 42 IJ.)° 

The parties agree there i.s no attempt .to compel the 
reporters to reveal the identity of a source. Delaney 
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was the source of whatever information the reporters 
may have as to whether he consented to the police 
search of his jacket, and his identity is of course al­
ready known. FN

7Rather, Delaney seeks only the re­
porters' testimony as to whether he consented to the 
search. The reporters do not contend they promised to 
keep confidential any. infonnation tl1ey obtaiiied or 
observations they made while preparing their article 
on the Long Beach Police Department's task force. 
~ The question therefore is whether the shield 
law's definition of "unpublished information" in­
cludes a newsperson's unpublished, nonconfidential 
eyewiiness observations of an occurrence in a public 
place. Q) (See fn. 8.) We conclude that it does. 
""

8"'798 · 

fN7_ One might also view the police as be­
ing a source of this information, but, as with 
Delaney, their identities are already known. 

. EJ'J".8 There is no _dispute in t_his case that the 
1'eporters were acting as newspersons' and 
were directly engaged in the process of 
"gathering, receiving or processing of in­
formation for communication to the public" 
within the meaning of the shield law when 
thi<Y observed the events as to which their 
fostimony is sought. We emphasize, how­
ever, the importance of this requirement. As 
the Times itself recently recognized, the 
shield law provides no protection for infor­
mation obtained by a journalist not directly 
engaged in "gathering, receiving or process­
ing" nel'{s. In . an editorial criticizing the 
Court of Appeal decision in this case, the. 
Tirn!'!s correctly observed ·that "A reporter 
who, ·say; wanders into a,liquor store on his 
way home from work and witnesses a 
holdup could not invoke the shield law and 
refuse to testify. Off the job,. a journalist is. 
no different ji·om any other citizen." (Break­

. ing the Shield, L.A. Tinies (July 20, 1988) 
Metro Section, pt. 2, p. 6, ·col. 1, italics 
added.) We agree. 

A. Language of/he shield law 

(1) We begin with the fundamental rule that our pri­
mary task is to determine the lawmakers' intent. ( 
Brown v. Kelly Broadcasting Co. Cl 989) 48 Cal.3 d 
711. 724 [ 257 Cal.Rptr. 708, 771 P.2d 4061.) In the 

case of a constitutional provision adopted by the vot­
ers, their intent governs. (Kaiser v. Hopkins Cl 936) 6 
Cal.2d 537. 538 [ 58 P.2d 12781; Armstrong v. 
County of San Mateo (1983) 146 Cal.AppJd 597, 
ill [ 194 Cal.Rptr. 294].) To determine intent, "'The 
court ttirns first to the wor.ds themselves for the an­
swer."' ( Brown v. Kelly Broadcasting Co .. supra, 48 
CalJd 711, 724, quotirig Moyer v. Workmen's Comp. 
Appeals Bd. (1973) 10 Cal.3d 222, 230 [ llQ 
Cal.Rptr. 144. 514 P.2d 12241.l "If tlie language is 
clear and una1nbiguous there is no need for construc­
tion, nor is it necessary to resort to iildicia of the in­
tent of the Legisla!tJr.e (in the case of a statute) or of 
the voters (in the case of a provision adopted by the 
voters)." ( Lungren v. Deukmejian (1988) 45 Cal.3d 
727, 735 [ 248 Cal.Rptr. l 15, 755 P.2d 299].) 

@ The language of article I, section 2(b) is clear 
and unambiguous as to the question presented in this 
case. The section states plainly that a newsperson 
shall not be adjudged in contempt for "refusing to 
disClose any unpublished infomiation'." (Italics 
added.) The parties seeking discovery in this case 
(Delaney and the prosecutor) contend articie l, sec­
tion 2(b) applies only to unpublished infonnation 
obtained in confidence by a newsperson. Such a con­
struction might be possible if the.voters had used the 
phrase "unpublished information" without the modi­
fier "any." They did not do so. The µse of the word 
"any" makes clear that article), section 2(b) applies 
to all information, regardless of whether it was ob­
tained in confidence. (i) Words used in a constitu­
tional provision "should be giveii th~_ meal]ing they 
bear in ordinary use." (Lungren v. Deukmejian, su­
pra; 45 CalJd 727. 735; Amador Valley· Joint Union 
High Sch Dist. v. State B'd o(Equalizalion (1978) 22 
Cal.3d 208, 245 [ 149 Cal. Rptr. 239, 583 P.2d 
.!1fil1.l (l£) Jn the context o.f ~1iicle I, sec\ion 2(b), 
the word "any'.' means without limit and iio matter 
what ~ii:id. (W~bsteri~ New World pict. (2d coll~ge 
ed. 1982) p. 62) Tc:>, restrict. tlie si:Ope cif article I, 
sectio11 2(b) to confidential information wo.uld be to 
read ihii,worcl "any" o~t of the section. We decline to 
do so. C0 sig{iifi9~nc:e sh9,uld be given, ,if pos~ible, to 
every .word of an. a~t. *799 (,Mercer v. Perez' ( 1968) 
68 Cal.2d 104, 112 [ 65 Cal.Rpl:r. 315, 436 P.2.d 
1lfil Conver.iely, a coilstructicin that renders a word 
surplllsag~ slioy'id. be av9i~.~((( r:;i'f..; ~nd Countv ~(. 
San Fi:wicisco'v. Farrell (1982) 32 Cal.'.ld 47, 54 [ 
184 Cal.Rcitr. 713, 648 P.2d 9351; California M(rs. 
Assn v. Public 'Utiliiies Com'. (1979) 24 Cal3d 836. 
844 [ 157 Cai:i~.pir. 676. 598 P.2d 836fi FN9 
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FN9 Faced with statutes that, like our shield 
law, protect against forced disclosure of 
"any infom1ation," a clear majority of other . 
states' appellate courts have also found such 
language to be unambiguous and have held .. 
the statutes apply to noilconfidential infor­
mation. (Austin v. Memphis Pub. Co. (Tenn. 
1983) 655 S.W.2d 146. 149-150 [court de­
clined to insert the word "confidential" into 
the statute]; Grand Forks Herald v. District 
Court, e/c.(N.D. 1982) 322 N.W.2d 850, 
854 [court found no intent in the the word­
ing of the statute that it be limited to confi­
dential sources]; Lightman v. Stale (1972) 
15 Md.App. 713 (294 A.2d 149, 1561,affd. 
{Md. 1972) 295 A.2d 212 '[!an~uage broed 
enough to emcomp·ass all sources of infor­
mation].) Although we are not bound by 
thos.e cases, they do reflect that our decision 
is in the mainstream of statufory construc­
tion. Two starn high coun riecisions to the 
contrary are plainly distinguishable. ( 
Knight-Ridder v. Greenberg ( 1987) 70 
N.Y.2d 151 (518 N.Y.S.2d 595, 598-599. 
511 N.E.2d 1116] [decision based not on 
statute's language but on long history of con­
trary interpretation by 'the state's lower 
courts and the state Legislature's not having 
amended the statute to supersede the lower 
courts' view]; Hatchard v. Westinghouse 
Broadcasting 11987) 516 Pa. 184 (532 A.2d 
346, 348~351] [stressing the.need for narrow 
privilege in defatnation actions so as not fo 
restrict .unduly the plaintiff's . ability. to re-

-· ~cov~r].) 

(24) We need not rely solely on the voters' use of the 
word "any." Article I, section 2(b) further states: "As 
used in .. this su.bdivision, 'unpublished i11fonnation' 
includes inforniatiori not dissemina\ed to the piiblic 
by the person from whom disClosure is sought,· 
whether or not related information has been dissemi­
nated and includes, but is not limite~ to, au notes, 
outtakes, photographs, tapes or other data of what­
ever sort not itself disseminated to the public through 
a medium of corhmunication, whether or not pub­
lished infonnation based upon or related to such ma­
terial has been disseminated." Nowhere in th.is broad 
defiliition is there an explicit or irqplied restriction of. 
article I, section 2(b i to confidential information. (7) 

To so limit the section, we would have to insert into 
it the word "confidential" and thus violate the cardi­
nal rule that "The constitution is to be interpreted by 
the language in which it is written, and cou1ts are no 
mor~ at liberty to add provisions to what is therein 
declared in definite language than they. are to disre­
gard any of its express provisions." c People V. 

Cmi1pbell (1902) 138 Cal. 11, 15 [ 70 P. 9181; Ross v. 
City o(Long Beach Cl 944) 24 Cal.2d 258, 260 [ ill 
p .2d 649].) ' 

Delaney contends. a reporter's percipient observations 
of a nonconfidential occurrence are not "information" 
within the meaning of shield law. This attempted 
distinction between observations and information is 
unpersuasive. Under Delaney's strained interpreta­
Uon, a. reporter or any other eyewitness to an aut\J- ... 
mobile accident would have rio "information" as 
•soo to the accident. This flies in the face of reason 
and plain English. CID "Information" includes "recep­
tion of lmowledge" and "knowledge obtained from 
reading, observation, or instruction." (Webster's New 
Internat. Diet. (2d ed. 1958) p. 1276, italics added.) 
When a reporter or other person is called on to testify 
as to his observations of an event, he is being asked 
to disclose information. Moreover, if the distinction 
between observations and information were logical, 
the result would be that even a newsperson's confi­
dential observations would not be protected. That 
result would be contrary to the manifest purpose and 
language of article I, section 2(b). 

(@ In short, the plain language. of article I, section 
2(b) leads to only one tenable conclusion. We hold 

· that the shield law's definition ·of "unp\iblished in~ 
formation" is not restricted to information obtained in 
confidence by a newsperson. 

B. Legislative and constitutional history 

The reporters rely on the legislative history of section 
1070 to suppmt their view. Delaney and the prosecu­
tor disagree with the reporters' interpretation of that 
history. It is, however, beside the point for two rea­
sons. First,' as we have explained, article I, section 
2(b).and section 1070 are virtualiy identical. In light 
of our determination that the language of article I, 
section 2(b) is unambiguous, simple logic compels 
the same conclusion as io the statute. Thus, we need 
not go beyond the words of the statute to extrinsic. 
aids such as legislative history. (Lungren v. Deuk-
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meiian. supra, 45 Cal.3d 727, 735.) To do so would 
violate the principle that, "W11en statutory language 
is thus clear and unambiguous there. is no need for 
construction, and courts should not indulge in it." ( 
Solberg v. Superior Court (1977) 19 Cal.3d. 182, l 98 
[ 137 Cal.Rpfr. 460, 561 P.2d 1148], italics added.) 
This rule is deeply rooted in our jurisprudence. ( 
Sturges v. Crawninshield(1819) 17 U.S. 122, 202 (4 
L.Ed. 529, 550].) l'NIO 

FNJ 0 The dissenting Court of Appeal justice 
in this case also noted the well-established 
principle of not going beyond clear and un" 
ambiguous language to determine the intent 
of the Legislature or voters. 

~)(See fn. 11.)Second, in light·of.the votersL.lnoorpo-· · 
ration of the statutory language into the California 
Constitution, we need construe only article 1, section 
2(b). FNtt The legislative history of section 1070 
would j:Je *801 relevant only if it shed some light on 

. tli{nie'aning of iiS.constitutional counterpart, article I, 
s~c;tion 2(b). The history, however, is of no help in 
that regard. Article 1, section 2(b) is plain on its face, 
aii·d we need not - indeed, should not - search for ex­
ternal indicia of the vote.rs' intent. ( Lungren v. 
Deukmejian, supra, 45 Cal.3d 727;735.) Moreover, 
the legislative history o:f section 1070 could, as a 
matter of logic, reflect only the Legislature's intent. 
(l.Q, ill (See fn. 12.)That history would not provide 
us. with any guidance as to the voters' subsequent 
intent because none of the indicia of the Legislature's 
possi]Jle. ,intent (committee analysis and digest and 
letters from the statute's author) were before the vot­
ers. (People v. Castro (1985) 38 CaL3d 301. 3ll-312 
[ 211.Cal.Rptr. 7.19, 696 P.2d Jill; Lungren v .. 
Deukmeiian, supra, 45 Cal.3d 727, 742.) FNtl 

FNI I There are only three possible conclu­
sions a~ to the relationship .between section 

. 1070 and article !, sect.ion 2(b): (1) they 
have the same scope; (2) the statute is nar­
rower; or (3) the statute. is broader. Each 
conclusion effectively moots the statute. If 
section 1070 and article I, section 2(b) have 
the same scope, the statute serves no practi­
cal purpose. If section I 070 were narrower 
than a1ticle I, section 2(b) - that is, if the 
statute applied only to confidential informa­
tion - the statute would have to yield to the 
broader constitutional provision. The Legis-

lature could not restrict the shield law placed 
by the voters into the Constitution because, 
"Wherever statutes conflict with constitu­
tional provisions, the latter must 'prevail." ( 
People v. Ncrvorro (1972) 7 Cal.3d 248, 260 
[ 102 Cal.Rptr. 137, 497 P.2d 481].) The 
third conclusion - that the statute is broader 
than the Constitution - is not a logical possi­
bility. Because we construe article I, section 
2(b) as applying to both confidential and 
nonconfidential information, there is nothing 
more the statute could inc\,ude. In short, the 
result mandated by article. I, section 2(b) 
renders rn<;iot the scope of section I 070. Use 
of legislatlve history to determine the scope 
of the statute would therefore serve no pur­
pose .. 

FNl2 Justice Broussard's concurring opin­
ion contends. we should. rely on the legisla­
tive history of section 1070 to find the 
meaning of its constitutionai counter)i.art; ar­
ticle !, section 2(b), The concurrence does 
not take issue, however, with our explana­
tion that such history C(Juld have no practical 
effect on our decision. Moreover, the con­
currenc:e's reli~nce 011 Countv .a( Sacramento 
v. Hickman 0967) 66 Cal.2d 841, 847-851 [ 
59 Cal.RQtr. 609, 428 P.2d · s~:>'3l. is mis­
place~. In that case, we con.sidered a lengthy 
his'tory of judicial· decisions c9nsistently 
construing the statutory (and vimially iden­
tical) pred~cessor. of ri constitutional pr(lyi.­
sion. There is no similar history for section·· 
I 070. · Indeed, we have never before cane 
strued the substantive scope of section l 070. 
(Post, at p. 803, fo. 16.) 

The concurrence does not identify any 
. sources of legislative. hist9ry. The. _only 

sources we Jaiow are an analysis by the Sen­
ate Committee on the Judiciary of a 1974 
amendment (Sen .. Bill No. 1858) to section 
I 070, a digest of the amendment by the As­
se111bly Committee on the Judiciary, and let­
ters written by Senator Al Song, the 
amendment's sponsor. In City of Sacramento 
v. State of Ca/ifon1ia, ante, 51 [ 266 
Cal.Rptr. 139, 785 P.2d 5221. on.which the 
concurren.ce alsoJelies, we noted a prior de­
cision in which we had relied on the history 
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of the statutory forerunner of a constitutional 
provision. (id., at p. 67, fn. 11.)ln that prior 
decision - Co11111J1 oflos Angeles v. Stale of 
California Cl 987) 43 Cal.3d 46 ( 233 
Cal.Rotr. 38, 729 P.2d 202] - we made clear, 

-as we do in the present case, that legislative· 
materials not before the voters are not rele­
vant to determining the voters' intent. L.14.. 
at p. 54, fn. 6 and p. 56.)We also explained 
that the constitutional language before us 
was quite vague. ( Id .. at p. 57 .)Resmt to ex­
trinsic sources of meaning was thus appro­
priate. Justice Broussard agrees that a1ticle I, 
section 2(b) is unambiguous. 

To the extent the concurrence suggests we 
=!10~1id.rely .. on letters from Senator Song, we 
decline for the further reason that we do not 
consider the motives or understandings of an 
individual legislator even if he or she au­
thored the statute. ( hi re Marriage of Bou­
qud (]9761 16 Cal.3d 583, 589 [ ill 
Cal.Rotr. 427, 546 P.2d 1371].) 

Delaney also relies mi the ballot argument in favor of 
Proposition 5 in 1980, the measure that created article 
I, section 2(b). (I2) Ballot a,i-gumer:ts are accepted 
sources from which' to ascertain the voters' intent. (Jn 
*802 re Lance W. (1985) 37 Cal.3d 873, 888, fn. 8 [ 
210 Cal.Rptr. 63\, 694 P:2d 7441; White v. Davis 
Cl975l 13 Cal.3d757, 775, fn. 11 ( 120 cai.Rptr 94, 
533 P.2d 222].) As with the legislative' history of 

; section l 070, however, we need not look beyond .. the . 
language or' lhe enactment (article I, section 2(b)) 
when its language is uhambig~ous. · ( Luniren .v. · 
Deukmeiian. supra, 45 Cril.3d 727, 735.) 11ie ballot 
argument (unlike the legislative history) is, however, 
at least relevant to determining the vote1:s' int.en!. (2f) 
We therefore consider the ballot argument (set forth 
in full in the mal'gin) to determine if it de1iionstrates 
the voters did not mea!l' what they said. FNl

3The "re­
peated references in the argument to confidentiality 
and the like permit the i11fereiice the proponents of 
the measure intended to protect only confidential 
information. The same inference may be drawn from 
the Legislative Analyst's statement. FN

14
The infer­

ence, however, is far from compelling. The ballot 
materials emphasized the need for confidentiality but 
did not state that only confidential matters would be 
protected. The most reasonable inference is that the 
proponents chose to emphasize (in the limited space 

available for ballot arguments) what they perceived 
as the greatest need. We ca11110t conclude that, by 
emphasizing one purpose, perhaps the primary pur­
pose of the measure, the argument misled voters into 
thinking confidentiality was *803 the only purpose, 
especially when the measure itself made clear.that all 
unpublished information would be protected. More­
over, a possible inference based on the ballot argu­
ment is an insufficient basis on which to ignore the 
unrestricted and unambiguous language of the meas­
ure itself. It would be a strained approach to constitu­
tional analysis if we were to give more weight to a 
possible inference in an extrinsic source (a ballot 
argument) than to a clear statement in the Constitu­
tion itself. We decline to do so. FNl

5 

:!''N!J The ballet c:rgument stated: "The free. 
flow of information to the public is one of 
the most fundamental cornerstones assuring 
freedom in America. Guarantees must be 
provided so that information to the .People is_ 
not inhibited. However, that flow is cur­
rently being threatened by actio11s of some 
members of the California Judiciaiy. They 
have created · exceptions to the current 
Newsman's Shield Law, which protects the 
confidentiality of reporters' news sources. 
And the use of confidential sources is criti­
cal to the gathering of news. Unfortunately, 
if this right is not protected, the' real losers 
willbe all Californians who rely on the un­
restrained dissemination of information by 
the news media. ['iO This amendiµ_ent rn.e.rely 
places into the state's Constitution protection 

.· already afforded journalists· by statute. That 
!?.~1.• ~~ei:tion 1070]> t~?.~~-=-d ~~ 1935.,"in.Cleaf 
and straightforward language, provides that 
reporters cannot be held in contempt of 
cou1i for refusing to reveal confidential 
sources of information. At least six reporters 
in California in 1·ecent years have· ·spent tiine 
in jail rather than disclose their sources to a 
judge. By giving existing law constitutional 
status; judges will have to give the protec­
tion greater weight before attempting to 
compel reporters to breach. their pledges of 
confidentiality. · ('iO A reporter's job, of 
course, is not to withhold information, but to 
convey it to the public. In most cases, a re­
porter is able to reveal corruption and mal­
feasance within government only with the 
help of an honest employee. If such an in di-
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clear majority view in published decisions was that 
the shield Jaw applies equally to nonconfidential as 
well as confidential information. ( Hammarley v. 
Superior Court, supra, 89 Cal.App.3d 388, 395-
398; Playbov Enterprises, Inc. v. Superior Court, 
supra, 154 Cal.App.3d 14, 20-22; Hal/issv v. 
Superior Court, supra, 200 Cal.App.3d I 038 .) Only 
one court had restricted the shield Jaw's application to 
confidential information. ( CBS, Inc. v. Superior 
Court. supra, 85 Cal.App.3d 241, 250.) 

FN16 indeed, we have never construed the 
substatit.ive .scope of section I 070 in any of 
its previous forms, even though it was en­
acted more than 50 years ago. We briefly 
considered the procedural scope of section 

- -- '.,_ .• -,. ,:-;::.-.r • .:..-~..;._ •.•• , .•. ;. 

vidual feels that a reporter's pledge of confi­
dentiality may be broken under the threat of 
jail, that person simply will not come for­
ward with his or her infonnation. [~] If our 
democratic form of· government - of the 
people, by tlie people, for the people - is to 
survive, citizens must be infonned. A free 
press protects our basic liberties by serving 
as the w'atchdogs of our nation. Citizens 
may agree· or disagree with reports in the 
media, but they have been informed, and the 
final choice is made by th'e individuaL [~] 
To jail a journalist because he protected his 
source is an assatHt not only on the press but 
on all Californians as well." (Ballot Pamp., 
Proposed Amends. to Cal. Const.· with ar­
guments to voters, Primary Elec. (June, 3,. 
1980) p. 19, italics in original.) 

I 070 and article 1,- section 2(b) in Mitchell v: - · 

Superior Court. supra, 37 .Cal.3d 268, 274, 

.. e 

= -

FN14 The Legislative Analyst's statement 
read: "Since 1935, laws enacted by the Cali­
:fornia Legislature have protected the confi­
dential information sources of persons em­
ployed by or connected with the news media 
.... rnJ This measure would place in the Cali­
fornia Constitution provisions of existing 
law enacted by the Legislature to protect 
news sources .... " (Ballot Pamp., Proposed 
Amends, to Cal. Const. with arguments to 

. voters, Primary Elec., supra, p. 18.) 

FNI 5 We requested the patties to submit 
supplemental briefs on the issue of whether 
section I 070 is an unconstitutional usurpa­
tion· of the California judiciary's inherent · 
power to punish contempt. Because the 
scope of section 1070 is rendered moot as a 
practical matter by our construction ·of arti­
cle I, section 2(b) ( ante, pp. 800-80 I, fn. 
11 ), we ne.ed not .and do not decide this is­
sue, which would arise only if section I 070 
were amended so that it were somehow 
broader than article I, section 2(b ). 

C. Prior California decisions 

Although the relevant amendment to section I 070 
was enacted in 19.74 and artide I, section 2(b) was 
adopted in 1980, this court has ·never determined the 
substantive scope of either provisio~. FNl

6The Courts 
of Appeal, however, have often done so. Initially, the 

in which we observe.cl that neither provision 
protects a newsperson who is a party to an 
action from sanctions other than contempt. 

More recently, however, the conflict began to 
sharpen, In an opinion certified for publication, the 
Court of Appeal in this case held the shield Jaw ap­
plies only to confidential information. Only two 
weeks earlier, however, a different division of the 
same district reached a contrary conclusion in an 
opinion also certified for publication, holding that the 
shield Jaw protects against the compelled disclosure 
of any unpublished information, rega,rdless of 
whether it is confidential. ( New York Times Co. v. 
Superior Court (1988) 215 Cal.App.3d 672 [ 248 
Cal.Rptr .. 426], review granted Oci. 27, J 988 
(8006709)) We grant~?. review in both cases tci, rn­
solve the growing conflict:·A thircj Court of Appeal 
pan.el 1hereafter certified for publication an opinion 
notii1g 'the conflict and agreeing with the Court of 
Appeal decisi.on in this case, holdii1g that a reporter's 
eyewitness obs.er.vations of a public event are *804 
not protected by the shield Jaw. (Liggett v. Superior 
Cour1 (1989) 211 Cal.App.3d 1461 [ 260 Cal.Rptr. 
lfil1 review granted OCt. 12, 1989(SOI1581).) 

In light of the conflict that has emerged, the Court of 
Appeal decisions provide little clear guidance for our 
decision, and little would be gained by our reviewing 
them in detail .. We note, however, two general themes 
that appear in the conflict. As we have done in this 
case, tl1e courts that have !\PPlied the shield iaw to all 
infom1ation have relied on the explicit language of 
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the shield law. ( Playbov Enterprises. Inc. v. Superior 
Court, supra. I 54 Cal.App.3d 14, 20-22; Hammarley 
v. Superior Court. supra, 89 Cal.AppJd 388. 395-
398;) 

By contrast, the courts ·that have restricted the shield 
law to confidential information have paid insufficient 
attention to the shield law's language. For example, in 
CBS, inc. v. Superior Court, supra. 85 Cal.App.3d 
24 I, 250, the court seemed to conclude that no pur­
pose would be served by protecting nonconfidential 
information. The court did not explain how it found 
in the shield law a purpose io protect only confiden­
tial information. In this case and· in Liggett v. Supe­
rior Court. supra", 211 Cal.App.3d 1461, review 
granted October 12, 1989 (SOi\581), the courts re­
lied extensive!~' e>!! th~ !egislati\'e history. of.section .. 
1070 and the ballot argument for article.I, section 
2(b). As we have already explained ( ante, pp. 800-
803), there is no need to resort to extrinsic aids when 
a provision is unambiguous and, in any event, the 
ballot argument and legislative history in this case are 
too equivocal to ove'rcome the clear definition of 
"unpublished information" in. article I, section 2(b)'s 
language. We disapprove of those Court of Appeal 
decisions that hold or suggest the shield law protects 
only confidential information. 

D. Public policy 

the wisdom of article I, section 2(b) or the way in 
which it is written. 

E. Conclusion as to ;cope of shield law 

(:fg) We hold that· article I, sectio.n 2(b) is not contin­
gent on a showing that a newsperson's unpublished 
information was obtained in confidence.Article I, 
section 2(b)'s definition of "unpublished infonnation" 
includes a newsperson's nonconfidential, eyewitness 

. f . bl' I FNl7 observations o an occurrence m a pu ic p ace. 

FNJ 7 Of course, a person claiming the pro­
tection of the shield law must meet all its 
other requirements. He must show that he is 
one of the types of.persons enumerated in 
the law, that the information was· "obtained' -·"-·· 
or prepared in gathering, receiving or proc­
essing of .information for communication to 
the public," and that the information has not 
b~~" ."diosr.mi11atP.d to the public by the per-
son from whom disclosure is sought." (A1t. 
I, § 2(b),) 

III. Delaney's Consliiutional Rights 

Our determination that the reporters' observations of 
the police search are "unpublished information" 
within the scope of article I, section 2(b) does not 
decide the issue of whether the municipal court prop-

The parties correctly approach this case as being one erly held the reporters in contempt . for refusing to 
qf application of a specific constitutional provision. disclose that information. ill) The reporters them-
lmplicit in -their respective arguments, however, are selves· concede, as they must, that the shield law's 
conflicting noti.ons as to appropriate public po_Hcy in ·protection is overcome ii! a criminal proceeding on a 
protecting' a newsperson's unpublished inform a ti~~- . showing that .nondisclosure \l'..C1U.icl deprive the. defen-
We need not consider" ti.ii~ issue. As \iie nave ex-· --.. -···dant of his federal constitution.al right to a fair trial. 
plained, article !', sectiori 2(b) ~ontairis an unanibigu- Although this court has not decided a case involving 
DUS definition Of"unpublished iJifonnation." (.11) It is the application of the shield )aw in a criminal prose-
bedi'ock law that if "the la·w-maker gives us ari ex- cution, the principle is be)'.'ond question. ( CBS. Inc. 
press definition, we must. take it' as we fmd it .... '; ( v . . Superior ·Court, supra, 85 Cal.App.3d 24 L 
Bird v. Dennison Cl 857) 7 Cal. 297 307.) lli) 251; Hallissy v. Suoerior Court, supra, 200 
"[C]ourts, in constniing the constitution, are bound to Cal.Agp.3d \ 038: Playbov Enterprises .. Inc. v. Supe-
suppose that any incoi1veniences inVolved iri the ap- rior Court, supra, 154 Cal.App.3d 14, 24-
plication of its provisions, according to their plain 25· Hammarley v. Superior Court, supra, 89 
terms and import, were considered iri its formation, Cal.App.3d 388; 402: cf. People v. Borunda 0 974) 
and voluntarily accepted as less intolerable than those-· 11 Cal.3d 523, 527 [ J 13 Cal.R!)tr .. 825. 522 P.2d I] 
which are thereby avoided; or as fully compensated [defendant seeking identity 'of anohy\nous infor,-
by countervailing advantages." ( *805People v. mant].) FNia The ir:ic9rpbratioh of the shield law. into 
Pendegdst (1892) 96 Cal. 289. 294 [ 31 P. 1031; the California *80'6 Constitution cannpt: restnct a 
Sturges v. Crowninshield. supra. 17 U.S. 122, 202 [ 4 criniiilal defendant'~ fedei·ai constitutional right to a 
L.Ed. 529. 550].) Our proper function is not to jiidge fair trial. ( Mulkey v. Reitman (1966) 64 CaL2d 529, 
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533 ( 50 Cal.Rptr. 881, 413 P.2d 825],affd (1967) 
387 U.S. 369 [18 L.Ed:2d 830, 81 S.Ct. 16271 [ex-. 
plaining that California constitutional amendment 
adopted by ballot must conform to the United Stales 
Constitution].) Such result would violate the suprem­
acy Clauses of the foderal and state Constitutions. 
(U.S. Const., art. VJ, cl. 2; Cal. Const., mi. lll, § I; 
Hammarlev v. Suoerior Court, supra, 89 Cal.App.3d 
388. 399, fn. 4.) FNl 9 

FN 18 Courts have stated almost without ex­
ception that a criminal defendant's right to 
information arises at least in pait from the 
Sixth Amendment to the United States Con­
stitution. (See, e.g., Hammarlev v. Superior 
Court. supra, 89 Cal.App.3d 388, 398.) For 

· the .mostpmi, they ... explicitly .or implicitly ... 
refer to the compulsory process and confron­
tation clauses. In light of recent Supreme 
Court authority, the reference to the Sixth. 
Amendment may be incorrect in a couple of 
respects. 1ii'Penii.~vlvania v.-·Ritchie Cl 987) 
480 U.S. 39 [94 L.Ed.2d 40, 107 S.Ct. 9891, 
the Pennsylvania Supreme Court had ruled 
that a lower court's refusal to order the dis­
closure of a state agency's confidential files 
in a child abuse investigation violated the 
confrontation and compulsory process 
clauses of the Sixth Amendment. A plurality 
of the high cou1t concluded that the confron­
tation clause does not apply to pretrial dis­
covel')'. ( Jd.. at pp. 52-53 (94 L.Ed.2d at pp. 
54:5 5].) As in this case, the shield law is of­
ten raised as a· pretrial· issLie, e.g., at a pre­
liminary hearing. Under Ritchie, it may no 

. _ .. --''""'::. ,_c· .. _ _longer be accurate ·to ... .refer...to a defendant's 
· Sixth Amendment right in such circum­

stances. (But see Kenl!ickv v. Stincer Cl 987) 
482 U.S. 730, 738-739 fn. 9 [ 96 L.Ed.2d 
631, 642-644, l 07 S.Ct. 2658] [suggesting 

· in dictu1n that confrontation clause might in 
. some cases apply to pretrial discovery].) The 
better practice may be'to refer to the right as · 
arising under the due process clause of the 
Fou1teenth Amendment. 'Similarly, a major­
ity of the Ritchie COUit also found consider-

. able doubt as to whether the compulsory 
process clause gives a defendant a right to 
discover the identity of wih1esses or to re­
quire the state to produce exculpatory evi­
dence. ( 480 U.S. at p. 56 (94 L.Ed.2d at po. 
56-57].) The corni concluded that the better 

analysis is under the due process clause of 
the Fomieenth Amendment. Although we 
note the high court's distinctions for the pur­
pose of accuracy, we find no suggestion in 
Ritchie that the scope of a defendant's right 
to a fair h·ial is affected by the label attached 
to. it. 

FN 19 We need not and do not decide 
whether a newsperson's rights under aiticle 
1, section 2(b) could be outweighed by a 
criminal defendant's rights under aiticle I 
section 15 of the California Constitution. 

(lfil(See fn. 20.), (17a) The parties disagree, how-
. ever, as to the nature of the showing a criminal de­
fendimt-must make to.overcome-a-claim of immunity 
under the shield law. FN

20Delaney contends he need 
estab.lish only a reasonable possibility that the evi­
dence sought to be discovered might resu It in his 
exoneration. The reporters propose a more complex, 
foui·:pait test under which a defendant'would have to 
show the following: ( l) The information must go to 
the heait of defendarit's case. (2) The information 
must have a significant effect on the outcome of the 
case. (This proposed element seems to be the same as 
the "heart-of-the-case" element.) (3) The information 
is not available from alternative sources. (4) The in­
fringement on the defendant's rights caused by non­
disclosure must outweigh the newsperson's interests. 
(This element seems to be the conclusion a court 
would reach under the test rather than an element of 
the test.) As we .will "807 explain, precedent and 
principle lead us to conclude that neither test is en-
tirely warranted. . · · · · · 

FN20 We think it helpful to note the proper 
procedure for resolving a claim of immunity 
under the shield law. lt is hornbook law that 

.a person claiming a privilege bears the bu~­
den of proving he is entitled to the privilege . 
(Sharon v. Sharon (1889) 79 Cal. 633, 6 77-
678 [ 22 P. 26]; Mahonev v. Superior Court 
(1983) I 42 Cal.App.3d 937, 940-941 [ill 
Cal.Rptr. 425]; 2 Wilkin, Cal. Evidence (2d 
ed. 1986) § I 086, pp. I 030-1031.) Pursuant 
to its terms, the shield law provides only an 
immunity from contempt, not a privilege. ( 
Ante, at p. 797, fn. 6.) This distinction, how­
ever, is not relevant to assigning the burden. 
Regardless of the label used (privilege or 
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immunity), the shield law's purpose is the 
same - to protect a newsperson's ability to 
gather and report the news. The newsperson 
seeking immunity must prove all the re­
quirements of the shield law have been met. · 
The burden then shifts to the criminal de­
fendant seeking discovery to make the 
showing required to overcome the shield 
law. ( Hammar!ey v. Superior Court, supra, 
89 Cal.ApP..3d 388, 399.) It is the nature of a 
defendant's showing that we address in the 
remainder of this opinion. 

A. The proper test for accommodating conflicting 
constitutional rights 

Tc fG:~~~!~te the .prcpe~ !est ,,'.'':. tzg:n \\1ith ·our deci­
sion in Mitchell v. Superior Court supra, 37 Ca1.3d 
268, in which we set forth a· balancing test to deter­
mine when a reporter must disclose confidential iil~ 

forination. We identified four relevant factors for a 
trial court to consider when 'nialdng 'that determina­
tion. First, we noted the nature of the proceeding and 
observ·ed that, "In general, disclosure is appropi·iate · 
in civil cases, especially when a reporter is a party to 
the litigation." ( Id., at p. 279.)Second, the Mitchell 
comt stated the information must be more than 
merely relevant and that it must go to "the heart of 
the case" for the party .seeking discovery.( Id., at pp. 
280-282.)Third, the court stated that discovery should 
generally be denied unless it is shown that all altenia­
tive sources of the information have been exhausted. 
( Id., at p. 282.)Fotirth, Mitchell stated that the trial 
court should consider· the impmtance of protecting 
confidentiality in the case at hand. ( Id.; at pp. 282-
283.). 

Although Mitchell, a defamation action, helps to il­
lustrate the competing concerns that' arise when a 
litigant seeks information fro1'n a newsperso_n, an 
identical approach is not ei1tirely appropriate in a 
criminal proceeding. We were careful to emphasize 
in Mitchell that "In crimiiial proceedings, both the 
interest oftbe state in law enforcement, recognized as 
a compelling interest in Branzburg (see 408 U.S. 665, 
700 (33 L.Ed.2d 626; 650]), and the interest of the 
defendant in discovering exonerating evidence out­
weigh any interest asserted in ordinary civil litiga­
tion." (Mitchell, supra, 37 Cal.3d at ji. 278.) We did 
not consider the factors a court should consider in a 
crimlnal case. 

1. Threshold showing required 

In now deciding the issue, we must fu·st consider the 
threshold .showing a criminal defendant must make. 
The repmiers· claim Delaney 111ust show their testi­
mony would go to the "heart of his case." He con­
tends he need show only a ·reasonable possibility the 
evidence might result in his exoneration. On this 
point, Delaney has the better view. In CBS, Inc. v. 
Superior Court, supra, 85 Cal.App.3d 241, the court 
explained, "Against this right [of a free press] we are 
obliged to measure the threat to defendants' right to a 
fair trial. The existence of such a right is clear .... [l]t 
has resulted in the rule that, where· a criminal defen­
dant has demonstrated· a reasonable possibility that 
evid~nce.sought to be di~~o·;~~~d :::ight ~est:!'. i:; his 
exoneration, "808 he is entitied to its discovery." ( 
Id., at p. 251, italics in original; Hal/issv v .. Superior 
Couri. supra, 100 Cal.App.3d I 038;· I 045.) Similarly, 
in Hali1marlev v. Superior Court, suvra. 89 
Cal.App.3d 388, the court'stated, "'Allowing an ac­
cused the right to discover is based on the fundamen­
tal proposition that he is entitled to a fair trial and an 
iritelligent defense in light of all relevant and rea­
sonably accessible infonnation."' ( Jd., at pp. 398-
399, quoting Pitchess v. Suvehor Court (1974) 11 
Cal.3d 531. 535 [ 113 Cal.Rptr. 897, 522 P .2d 3 051 
italics added.) 

We hold that, to overcome a prinrn facie showing by 
a newsperson that he is entitled to withhold infomrn­
tion under the shield law, a criminal defendant must 
show a reasonable possibility the information will 
materially assis·t his defense. A criminal defendant is. 
not required to shov·/ that ~~1~ ilifVJ~"'iw.~iun goes to the 
heart of his case. FNll 

FN2 I It has been stated that the information 
_ must . be. relevant.. ( Hallissy v. Suverior 

Court supra, 200 Cal.App.3d 1038. 1046.) 
TI1is observation is con·ect but potentially 
misleading to the extent it suggests the rele­
vancy requirement arises from the shield 
law. It does not. The requirement applies to 
all· evidence, whatever ·its source. (Evid. 
Code. § 3 50 .)111US, it is superfluous to state 
that relevancy is required in shield law 
cases. 

UJ!.) A criminal defendant's constitutional right to 
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compulsory process was intended lo permit him to 
request governmental assistance in· obtaining likely 
helpful evidence, not just evidence that he can show 
beforehand will go to the hea11 of his case. "The need 
to develop all relevant facts in the adversary system 
is both fundamental and comprehensive. The ends of 
criminal justice would be defeated if judgments were 
to be founded on a pa1iial or speculative presentation 
of the facts. The very integrity of the judicial system 
and public confidence in the system depend on full 
disclosure of all the facts, within the framework of 
the rules of evidenc(;." ( United States v. Nixon 
(1974) 418 U.S. 683, 709 (41L.Ed.2d1039, 1064, 94 
S.Ct. 30901, i~alics added [claim of presidential privi­
lege].) FN22 

.FN22-In Hammar/ev v. Suµerim: .. Cdurt. su­
pra, 89 Cal.App.3d 388, 399, and Hallissi' v. 
Superior Court. supra, 200 Cal.ApR..l.Q 
1038, 1045-1046, the Courts of Appeal 
stated that a criminal defendant must also 
sljow tl\e evidence is "necessary" to his de­
fense. This restriction might appear to be in­
consistent with those co1,1rts' concurrent ob­
servations that a defendant is entitled to all 
relevant evidence. Properly understood, 
!iowever, there is no inconsistency. The 
Hammarley and Hal/issy courts were refer­
ring to two separate factors - the threshold 
showing requir.ed and whether the reporter's 
information was· necessary in the sense that 
it was unobtainable from another source. 
Those courts' references to. "necessaiy" in­
formation cannot be fairly read to rnean in­
formation that goes to the heaii of a criminal 
defendant's case,· especially in light of their 
observations as to the need for all relevant 
evidence. Indeed, neither court determined 
that the infonnation at issue went to the 
"heart of the case." Nor did they even use 
tile term. As to the· threshold showing re­
quired, the decisions are consistent with the 
test we adopt in this case. 

The "reasonable possibility" requirement is also far 
more woi"lcable than the "heart of the case" lest pro­
posed by the reporters. It would be impractical *809 
to require a trial court to attempt to divine whether 
the evidence s·ought from the· newsperson would 
cause a jury to exonerate a criminal defendant. A 
court cannot be expected to Ii.ave that degree of pre-

science. Moreover, if applied literally, the "heart of 
the case" requirement would allow a defendant to 
obtain only evidence that would support a directed 
verdict in his favor. 

(I 9a) To provide guidance to the trial courts, we be­
lieve it helpful to make clear how the threshold re­
quirement must be applied in practice. First, the bur­
den is on the criminal defendant to make the required 
showing. ( Ha/lissy v. Siiperior Court. supra, 200 
Cal.App.3d l 038, 1045 .) Second, !lie defendant's 
showing need not be detailed or specific, but it must 
rest on more than mere speculation. Third, the defen­
dant need not show a reasonable possibility the in­
formation will lead to his exoneration. He need show 
only a. reasonable possibility the infonnation will 
materially assist-his defense, The distinction between 
exoneration and assisting the defense is significant. 
Gill) "Exoneration" means "the removal of a burden, 
charge, responsibility, or duty." (Black's Law Diet. 
(5th ed. 1979) p. 516, col. 2.) Stated more simply, in 
criminal proceedings~ ·"exoneration" is generally un­
derstood to mean an acquittal or dismissal of charges. 
( l 9b) Evidence, !)owever, may be critical to a defense 
even if it will not lead to exoneration. For example, 
evidence may establish an "imperfect dyfense," a 
lesser included offense, a lesser related offense, or a 
lesser degree of the same crime; impeach the credi­
bility of.a prosecution witness; or, as in capital cases, 
establish mitigatlrig circumstances relevant to the 
penalty determination. A criminal defendant's consti­
tutional right to a fair trial includes these aspects of 
his defense. FN

2
.
3 

FN23 We need not and do not in this case· 
attempt to enumerate all the ways· in which 
evidence might materially assist a defense. 
We also need not and do not decide or sug­
gest that traditional testimonial privileges 
(e.g., attorney-client. privilege) shou l_d in 
some circumstances yield to a criminal de­
fendant's federal constitutional right to a fair 
trial. As Justice Mask's concurring opinion 
notes, such privileges may be entitled to 
greak:r deference than a newsperson's im­
munity. (Cone. opn.,post, at p. 819, fn. 2.) 

2. Factors to consider 

(l 7b) By meeting the threshold requirement, a defen­
dant is not necessarily entitled to a newsperson's un-
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published information. The trial court must then con­
sider the importance ·of protecting the unpublished 
information. ( Milchell. supra, 3 7 Cal.3 d at pp. 282-
283.) This determination may properly be character~ 
ized as a balancing of the defendant's and newsper­
son's respective, perhaps_ conflicting, _ interests. 
FN

24The factors to be considered in making this de­
termination are as follows: *810 

FN24 Justice Mask's concurrence rejectS a 
balancing approach in favor of a rigid two­
part determination. (Coric. opn:, post, at p. 
818.)He agrees a defendant must show a 
reasonable ·possibiliiy the information will 
materially assist his defense. The cciriclir­
rence, however, states that, once this shciw­
ing--haiF·been: ·made; 'the dciendarii is abso­
lutely erititlecl' to the information if there are 
no "alternative souic'es of substantially simi­
lar infonnation." This approach- would pro­
vide scanljmitectiori to the newspersoil, cer-

-ta inly far less tharVprovided by -the baianc­
ing appfoach. Under the concurrence, a 
newsperson could be comp-elled to disclose 
highly confidential infomiation, e.g., the 
na_me of a witness whose iife would be en­
dangered by disclosure. Our balaneing ap­
proach; however, allows the trial court to 
consider the importance of keeping informa­
tion c6"nfidential. Tlie concurrence would 
mandaie disclosure no matter libw harmful it 
would be. The concurrence also considers 
only the defendant's federal _constitutional 
rights and ignores the newsperson's state 

·constitutional rights under the ·shield law. · 
Rather than· merely ignoring our sI·,fo:J law, 
we think it appropriate to attempt to apply it 
consistently with the federal Constitution. 

(a) Whether the unpublished information is confiden­
tial or sensitive 

If the iilforination is not confide'nti~I, the court should 
consider whether it is neve"itheless sensitiv-e, that is, 
whether its disclosure would' somehow uhduly re­
strict the ~ewsp'e~son's ac~ess to future· sources and· 
information. (We hereafter refer to this type of non­
confidential infonnation as "sensitive information.") 
FNlS Gene_rally, nonconfidential or nonsensitive in­
formation will be less worthy of protection than con- -
fidential or sensitive information. Disclosure of the 

latter types of information will more likely have a 
significant effect on the newsperson's future ability to 
gather news. (U.S. v. LaRouche Campaign (1st Cir. 
1988) 841 F.2d 1176, 1180-1182 [noting slight defer~ -
ence due nonconfidential infm:mation).) The protec­
tion of that ability is the primary purpose of the 
shield law. (Ballot Pamp., Proposed Amends. to Cal. 
Const. with arguments to voters, Primary Elec., su­
pra, p. 19; see ante, at p. 802, fn. 13.) FNlG 

FN25 To illustrate this type of non confiden­
tial but sensitive information, we use an ex­
ample. Ass.ume a reporter is investigating 
corruption in city goveriurient. He obtains _ 
information from a city employee who 
agrees to be quoted and identified. Even so, 
disclosi.11'e -of this -information in ··some cir­
cumstanc'es might tinduly restrict the re­
porter's ability to complete the story. If he 
were forced to disclose the source's identity 
before the irticles were oublished and the 
source's empi'oyment w'as' terminated as a re­
suli,- other sources might cease to cooperate. 
That the information sought is not confiden­
tial ·does not necessarily inean it is not sensi­
tive arid equally worthy of protection from 
discld.Surc.' 

FN26 By emphasizing the neeq to be espe­
cially cautious in ordering disclosure of con­
fidential or sensitive information, we do not 
suggest that nonconfidential information is 
eriiitled to no protection. As we have held 
above ( ante, at p. 805), the plain language 
of the shieid law includes nonconfidential 
information. 

(b) The interests sought lo be protected by the shield 
law 

Even if the infonnation was sensitive or obtained in 
confidence, other circumstances may, as a practical 
matter render moot the need to avoid disclosure: If, 
as in this case, the criminal defendant seeking disclo­
sure is himself the source of the information, it can­
not be S(!riously argued that the source (the defen­
dant) will feel that· his confidence has been breached. 
FN2'The *811 rep9rter's news-gathering ability will 
not be prejudiced. Other circu_mstances may also 
mitigate or eliminate the adverse consequences of 
disclosure. We do not purport to decide the signifi-
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cance to be given to any future set of facts before a 
trial com1. The point is simply that a trial cou11 must 
determine whether the policy of the shield law will in 
fact be thwarted by disclosure. 

FN27 Such was the situation in Hallissv v. 
Superior Court, supra, 200 Cal.A.pp.3d 
1038. A reporter published a story based on 
an interview with a criminal defendant that 
led to additional charges being filed against 
him. He sought to question the reporter to 
show the published statements were incon.­
sistent with other statements the defendant 
had made to the reporter. The trial court cor­
rectly noted that ''The source of the informa­
tion is the very person who is seeking the 
fu!!,disclosure." ( 1d., at p: J 042.)The Court 
of Appeal, however, paid no heed to this cir­
cumstance iri reversing an order of contempt 
against the repo11er. As explained above, 
such circumstance is significant. We disap­
prove of Hallissy to the extent it did· not 
consider the faot that the party seeking dis­
closure was the source of the unpublished 
information. 

(c) The i1ryportance of the information to the criminal 
defendant 

A defendant in a given case may be able not only to 
meet but:to exceed the threshold "reasom1ble possi­
bility" reguiJ·ement. For exalriple, he may be. able to 
show that the evidence wol)l.d be dispo.sitive in· his 
favor, i.e., to use the. repcirtei:s' phrase, that Ii goes to 
"the heart of defendan~s case.;, If so the balance ..;,ill 
weigh more heaviiy i'n favor of disdiasure than rt i1e 
could .show only a reasonable possibility the evidence 
would assist his defense. 

(d) Whether there is an alternative source/or the 
unpublished information 

We stated in Mitchell, suora, 37 Cal.3d 268, 282, that 
discovery of a reporter's confidential information 
should be denied unless the party seeking it "has ex­
hausw~ all alternative sources of obtaining the 
needed information." This requirement has also been 
imposed on criminal defendants. ( Hammarlev v. 
Superior Court, siwra, 89 Ca1.App.3d 3 88, 
399: Hallissv v. Suoerior Court, supra, 200 
Cal .App.3 d l 03 8, I 045-1046.) Whether there is an 

alternative source is indeed a factor for the trial court 
to consider in a criminal proceeding. In light of a 
defendant's constitutional right to a fair trial, how- · 
ever, Mitchell, a civil case, does not mandate a rigid 
alternative-source requirement in criminal proceed- . 
in gs. 

The facts in Mitchell, supra, 37 Cal.3d 268, also sug­
gest the alternative-source requirement may not al­
ways be appropriate. In Mitchell, the plaintiff sought 
documents that would reveal confidential sources of 
information.( Id., at p. 272.) FN

28The obvious purpose 
of the alternative-source requirement *812 is to pro­
tect against unnecessary disclosure of a newsperson's 
confidential or sensitive information. Where the in­
formation is shown to be not confidential or sensitive, 
the primary basis. for .the requirement is -not present ·--- - · 

.and imposing a rigid requirement would be to sustain 
a rule without a reason. As we have explained above, 
the proper balancing in a criminal case must take into 
account whether the unpublished information is con­
fidential of' sensitive . a1id.," if so, the importance of . 
protecting the infonnation in a given case. ( Ante. at 
go. 8 J 0-811.) For the same reason, a trial court 
should consider the nature of the information in de­
termining whether to impose an absolute alternative­
source requirement in a given c~se. 

FN28 In the other cases ,cited b)'. the repo11-
ers as support for a rigid alternative-source 
requirement, there was no indication that.the 
information. was not confidential. (United 
States v. Burke (2d Cir. J 983) 700. F.2d 70, 
76-77; United States v. Hubbard (D.D.C. 
1979) 493 F.Supp. 202 205; State v. 
Boiardo"tl980) 82 N.J. 446 (414 A.2d 14, 
18-I 9].) 

We also note that in Mitchell, supra. 37 Cal.3d 268, 
the information request was for documents that. 

·would reveal the identity of possible witnesses. We 
noted that the names of these persons likely cou Id be 
obtained from sources other than the newsperson. 
Objective evidence of that nature is likely unaffected 
by its source. The contents of a document do not de­
pend on the source of the document (assuming ·no 
alteration). Similarly, the name of a witness is the 
same regardless of who provides the name. The evi­
dence sought by Delaney in this case, however, is 
qualitatively different from that sought in 
Mitchell.Delaney seeks the repo1ters' testimony as to 
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their percipient observations of the events leading to 
his search and ari'est. Two witnesses tci an act may -
indeed, likely do - see it differently, and even when 
their perceptions are substantially the same, their 
recollection of the event niay differ. Moreover, even 

· if their testimony is substantively similar,_one witness 
may have more credibility with a jury. Likewise, two 
witnesses may convince the jury of a fact where one 
witness by himself would not do so. 

Finally, we note a significant practical difference 
between this case and Mitchell. supra. 37 Cal.3d 268. 
That case arose out of a pretrial discovery· order in ii 
civil case.· In light of the wide range of procedures 
available for pretrial discovery in civil litigation, it' is 
not unreasonable to require a party seeking informa­
tiun from a ~ew~person to look elsewhere fa:;t. The;~ ... · 

.. are no similar procedures available to a criniin'al de­
fendant. For example, he cannot compel a witness's 
attendance at a' deposition and, if unsuccessful in obc 
tairiing inforinatibn, subpoena a· djfferent witness. 
Moreover, the economic reality of the criminal 'jus­
tice system is such that a criminal· defendant will 
generally have less opportunity than a civil litigant to 
obtain information before frial. · 

(£1) For all the foregoing reasons, we conclude that a 
universal and inflexible alternative-source require­
merit is inappropriate in· a criminal proceeding. In 
considering whether' the requirement' is appropriate in 
a given case; the trial court should consider the type 
of information being sought *813 (e.g., names of 
potential witnesses, documents, a reporter's eyewitc. 
ness observations), the quality of the alternative 
'source, and the practicality of obtaining the infonna- · 
tio"n frorn t!""lc :;.;-:.:~1:~i~,·:, :;ource. The trial coult ii1tiSt­
also consider the other balancing factors set forth 
above: whether the information is confidential or 
sensitive, the interests sought to be protected by the 
shield law, and the importance of the information. to 
the· criminal defendant. In short, whether an alterna­
tive-source requirement applies will depend. on the 
facts of each case. FN29 · 

FN29 We disapprove cif suggestions by the 
Courts of Appeal that a: criminal defendanL -
must in every case show the lack of ari alter­
native source regardless of the· circum­
stances. ( Hammarlcy·v. SuperiOi· Court. su­
pra, 89 Cal.App.3d 388, 399; Hallissv v. Su­
perior Court. supra, 200 Cal.App.3d 1038, 

1046.) 

3. Balancing the/actors 

(ll0 Although a trial court must consider the forego-
- ing factors, their relative importance will likely vary 

from ca5e to case. In some cases, as in the present 
one, ali the factors may weigh strongly in' favor of 
disclosure. In others, the balance may be more even, 
and in some cases one factor may be so compelling 
as to outweigh all the others. We decline to hold in 
the abstrac;t that any factor or combination of factors 
must be determinative. A mechanistic, che~klist ap­
proach would noi in the long run (nor perhaps even in 
a particular case) .serve the best interests of either 
newspcrsons or criminal. defendants. 

4. Whether an in camera hearing is required 

The reporters contend an in camera hearing must be 
·~old in every case before-a newsperson can be forced 
to disclose unpublished information. The contention 
is overbroad. The purpose ofan in camera hearing is 
to protect against unnecessary disclosure of confiden­
tial or sensitive information. The reporters fail to ex­
plain what purpose an in cam11ra hearing would serve 
when the infonnation, as in this case, is admittedly 
not confidential or sensitive. FN>

01n the cases cited by 
the reporters, the information was at least arguably 
confidential. Fcir exaiµple, in CBS. Inc. v. Suoerior 
Court, supra, 85 Cal.App.3d 241, the Court of Ap­
peal'rerri~nded to. the trial court for an in camera 
hearing btit rioted tiie ile~:sp~rsons' "claimed ·pledge 
of secrecy." (Id., atp. 254.)The reporters' reliance on. 
Hammadey v .. Superior Court. suora,, 89 CaLApp.3d 
388 in which. the coifri iiffifined a 'con temp) judg­=t is even more ~ispi~ced. In HammarJey, the 
news~erson argued that the shield law immunitY was 
absolute and that an in camera hearing should *814 

. not have been allowed. The Court of Appeal con­
cluded to the contrary. (Id., at pp. 402-403.)The de-
cision in no way supports the view that an in camera 

, · , d. FNll hearing is reqmre m every case. 

FN30 Aside from the lack of a need to pro­
tect secrets, there is no practical difference 
in terins of inconvenience to the newsper­
son. Whether he testifies in open court ·ot in 
camera the same amount of his time ordi-' . 
narily will be required. 
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FN31 In tbe other decisions on which the 
reporters rely, the information also appears 
to have been confidential. Tbe precise nature 
of the information is not explained in each 
of those· decisions, but the courts empha­
sized the need to protect confidential infor- · 
mation, and there were no allegations that 
the infonnation was not confidential. 
(Uni led States v. Cuthbertson (3d Cir. 198 l) 
651 F.2d 189, 195-196; United States v. 
Burke, siwra, 700 F.2d 70, 76-77;United 
Stales v. Hubbard, supra. 493 F.Sup.Jl. 202, 
205; Green Bav Ne:wsoaper v. Circuit Court 
(1983) 113 Wis.2d 411 [335 N.W.2d 367].) 

When a crim Ina] defendant, however, seeks confiden­
tial or sensitive infomrntion,.·the·practical"need·for an 
in camera hearing is obvious. The shield law would 
be illusory if a reporter had to publicly disclose con­
fidential or se11sitive infonnation in order for a court 
lo detennine whether it should remain confidential or 
sensitiver,we empliasize, !lci'wever; ihat a frial court 
need not waste its valuable resources for an in camera 
hearing based on a specious claim of confidentiaHty 
or s.ensitivity. FlmThe court has discretion in the first 
instance to determine whether a newsperson's claim 
of confidentiality or sensitivity is colorable. If the 
court det~tmines the claim is colorable, it must then 
receive th.e newsperson's testimony in camera. 

- - - ' 

FN32 For example, a newsperson cannot 
create confidentiality or sensitivity where 

: . there is none. Assume .that a reporter cover­
ii1g a hockey game witnesses, together with 
everyone else present, a· brawl on the ice that 
results in crimilial charges against a player. 
If the shield law applied in such circum­
stance, a trial court would not be required lo 
proceed in camera based on the reporter's 
assertion ·that he viewed the game or the. 
fight in confidence. 

B. Application of1he proper /estto this case 

(21) Under the proper balancing test set forth above, 
Delaney was clearly entitled to the repo1iers' testi­
mony as to whether he consented to the police search 
of his jacket. 

Threshold showing - Even under the test advocated · 
by the reporters (heaii of the case), Delaney would be 

entitled to their testimony. The municipal court ex­
plained to the reporters' counsel the Jack of probable 
cause for the search: "If there were probable cause· 
for the search, I guarantee you the prosecutor would 
not be introducing the matter of [Delaney's] consent." 
The court explained that if there was no consent tl1e 
search was therefore illegal, and the charge against 
Delaney would have to be dismissed. Conversely, if 
he consented to the search, it was legal, the brass 
knuckles would be admitted into evidence, and De­
laney would have little chance of an acquittal. As the 
court put it, the case "will rise or fall on the admis­
sion or not of those metal knuckles." We agree. It is 
an understatement to say, in the words of the test we 
adopt, that there is a reasonable *815 possibility the 
reporters' testimony will assist Delaney in his de­
.fense . .There..is a substantial certainty. that the report­
ers' testimony will materially affect .the outcome of 
the criminal proceeding. Delaney has met and sur­
passed the required U1reshold showing. 

Balancing facioi·s - The liafance 'weighs overwhelm­
ingly in favor of requiring the reporters to testify. A 
brief review of the factors to be balanced makes this 
clear. 

(l) Whether the unpublished infonnation is confiden­
tial or senstitive - As we have already noted, the re­
porters do not clailn their percipient observations of 
Delai1ey's search and arrest in a public place were 
made in confidence or were sensitive. 

(2) The interests sought to.be protected by the shield 
law: There is_ not even a suggestion .in this.case that. 
ti!~. reporter_s.' testimony would impinge on their fu­
tureriews-gathering ability or- other interest, if any, 
sought to be protected by the shield law. Both parties 
who were observed by the reporters (Delaney and the 
police) are seeking their testimony. Thus, it cannot be 

·said the pa11ies or anyone else would be reluctant to 
provide these reporters with future information based 
on a belief that the repmiers had breached a confi­
dence or divulged sensitive information. 

(3) The importance of the information to the criminal 
defendant - As explained above, the repmiers' testi­
mony will likely be determinative of the outcome of 
this case. 

(4) Whether there is an alternative source for the un­
published infonnation - We have explained that a 
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criminal defendant need not always show the lack of 
an alternative source for a newsperson's unpublished 
information. We need not consider whether such a 
showing was required in this case because the mu­
nicipal cciurt i1nplicitly assumed that it was required,. 
and Delaney made a satisfactory showing. At ·the 
hearing on the motion to suppress, the repmters' 
counsel suggested that Delaney be required to take 
the stand and testify as to whether he had consented 
to the s·earch. The court promptly advised counsel as 
to a defendant's constitutional right not to do sci. 
FN

33Cciiinsel also urged as alternative sources De­
laney's companion, who was present at the time of 
the search, and four other officers who might have 
been witnin headrig distance of the search. The court 
correctly explained that neither the companion nor 

. the other officers would be disin:1:i:.ested. witnesses. 
The 011/y two persons fitting that description are the 
two "816 repiJ1ters. Thus, contrary to their assertion, 
their testimony would not be merely cumulative to 
that of the other potential witnesses. We concur in the 
municipal ·court's · delerminatioll" ihal· ihere was 110 
meaningful alternative source for the reporters' testi­
mony .. 

FN3 3 The reporters' appellate counsel also 
incorrectly suggest in their brief to this court 
that Delaney should be required to testify. 

In short, the court struck the correct balance. De­
laney's personal liberty is at stake. The reporters are 
not being asked to breach a confidence or to disclose 

• sensitive infonnation that would . in any way even 
remotely restrict their news-gathering ability. All that 
is ·being required of them is to accept the civic ·re- · 
3pcn5ibility imposed en all i:;cr"oris-who ·witness al-
leged criminal conduct. · 

C. Standard of appellate review 

(23} Finally, the reporters contend almost in passing 
that we are' not bound by the inimicipal court's. deci­
sion, which they characterize as being comprised of 
legal conclusions rather than factual findings. The 
reporters attack the decision on two grounds. First, 
they contend it is riot supported by substantial evi~ 
dence. We disagree. We have reviewed the record 
and, as set forth above, we find the municipal court's 
decision to be amply supported. 

Second, the reporters ccintend we· are required to ex-

ercise our independent judgment as to the correctness 
of the municipal court's order of contempi because 
impmiant constitutional interests are at stake. Appar­
ently, the reporters would have us hold that inde­
pendent appellate' judgment is mandated in all cases 
under the shield law .. Article !, sectfon 2(b) makes no 
provision for such a standard of review. Nor do the 
reporters cite authority from any jurisdiction requir­
ing such review tinder a shield law. We need not and 
do not decide the issue, however, because, as noted 
above, we have reviewed the record, and we inde­
pendently· conciude 'without difficulty that it fully 
supports the municipal court's thoughtful decision. 
FNl<wg17 · 

FN34 This case is somewhat unusual in that 
both Dehutt:::)': ~nd th:: prvsecutof- ar~ ·seeking 
the reporters' testimony. (TI1is fact further 
suppcirts the municipal court's decision that 
the testimony is pivotal.} Although the re­
porters concede that a criminal. defendant 

'has· a· constitutional right to a fair trial, they 
contend, without citing any authority, that 
the prosecution does i10tfo\ve a similar right 
to obt'ain information subject to the shield 
law. Of course, the prosecutor vigorously 
disagrees. There is authority which suggests 
that a state may have a 'fight sufficient to 
overcome a claim of immunity under the 
shield law. (Mitchell. supra, 37 Cal.3d 268, 
278; Branzburg, suora. 408 U.S. 665, 700 
[33 L.Ed.2d 626, 650-651); United States v. 
Nixon, supra, 418 U.S. 683, 709 [4] L.Ed.2d 
1039, 1064-1065].) In light of our determi­
nation, however, that Delaney is entitled' to 
the reporters' tes~~!!~~~y, t!:!e question a!3 t~ 
the state's right to the same evidence is ren­
dered moot We therefore need not, and do 
not, decide whether the prosecution in a 
criminal proceeding can· ·have a constitu­
tional interest sufficient to require t11e dis- . 
closure of information otherwise protected 
by th·e shield law. 

Disposition 

The judgment of the Court of.Appeal is affirmed. The 
Court of Appeal is directed to issue a peremptory writ 
of mandate compelling respondent Los Angeles Su­
perior Court: (I) to vacate its orders entered Decem­
ber 16, 1987, in case numbers HC 206320 and HC 
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206321, entitled In re Roxana Kopelman and In re 
Roberto Santiago Bertero, respectively, which orders 
granted their petitions for writs of habl?,as corpus; and 
(2) to simultaneously make new and different orders 
denying the petitions for writs of habeas corpus. 

Lucas, C. J. (as to part III), Panelli, J., Kennard, J. 
FN• ' and Kremer (Daniel J.), J., concurred. 

FN* Presiding Justice, Court of Appeal, 
Fourth Appellate District, Division One, as­
signed by tl1e Chairperson of the Judicial 
Council. 

MOSK,J., 
. Concurrin'g. 

• ··:,•• ~'-!,M •o•o"O ";'J"!~~•_'._-:; =· • .:- ~-~··'·; 

While I concur that Sean Patrick Delaney is entitled 
to. the reporters' testimony concerning their eyewit­
ness olJservations of the police search of his jacket, 1 
dp:::not agree with the· balancing-test proposed by the 
majority. Since federal c_onstitutional rights are su­
preme, and .since the reporter's constitutional immu­
nity is_ 'absoluie on its face in protecting all unpub­
lishe~ _·information obtained during the cburse of 
ne":s ~athering, it is not for us to balance competing 
state and federal. interests. Rather ou·r sole task is to 
dete/Ji1i'iie'_how far· the staie consbtutional immunity 
can be extended b'efore it tr'espassEiS' oh die Fifth and 
Sixtli' Ainendinerit righis of crimiri'al defendants. If 
invocati.on of the constitutional immunity deprives 
the defendant of inforfriation necess·ary to exercise 
those rights, d1en he is entitled to thai info!'n1ation in 
spite of the reporter's constitutional -immun'ity .. If the 
infonnatio_l)=i~. l).l?~ .. n-~cessary to exercise those rights, . 

. he is not so entitled. · 

Instead, the majority propose a coinplicated four­
factor test to be used by courts in weighing the rela­
tive merits. of reporte~s' and defendants' Claims. Two 
of the factors - (a) and (b) - consider the importance 
of the information. fni1n the reporter's viewpoint. fac­
tor (c) would cohsid~t the inforinatiori's imp6rtance 
to the defendant. The foiil'th fachir allows the trial 
court to consider the ease of obtaining the iiifof1na­
tion from alternative sources. No singfe'factor is. to b"e 
deterniinative. · 

This balancing test ·harbors a basic conceptual flaw. 
FN

1lf our role is to determine whether the' defendant 
can obtain a fair trial when confronted *818 with the 

reporter's claim of immunity, then the significance of 
the information from the reporter's viewpoint is ir­
relevant. All that matters is the importance of the 
infonnation from the defendant's viewpoint. Instead 
of delineating the boundary of the defendant's rights 
a~d permitting the reporteJJS immunity to apply.to alJ. 
information outside that boundary, as the federal and 
state Constitutions dictate, the majority substitute 
their concept of the optimal balancing of reporters' 
and defendants' interests. Thus, the majority favor 
confidential and "sensitive" information over non­
confidential, nonsensitive information, despite their 
earlier recognition that a1iicle I, section 2(b) makes 
no such distinctions. 

FNl Part of the problem with a balancing 
tesHilay·-stem·from the fact.that a similar 
balancing approach is used i~ the First 
Amendment qualified-privil~ge cases, the 
progeny of Branz burg v. Hay~ ( 1-972) 408 
U.S. 665 [_33 LEd:2d 626. 92 S.Ct. 2646]. In 
those cases, courts, following Justice :F'ow­
ell's con.~urrence in Branzburg, have in­
quired into the impact a disclosure of infor­
mation will. have o_ri the reporter's hews­
gathering ability. Courts had to determine at 
th~ thresliold whether revelatio~ of the in­
formati_on would burden reporters suffi­
ciently to raise a First Amendme~-t claim 
(See, e.g., U.S. v."LaRouche Campaign (Is; 
Cir. 1988) 841 F.2d 1176.) 

ln this case, the claim is: not based on the 
First Amendment but on a specific state 
constitutional provisfon (Cal. Const., art. I, § . 

2, subd. (b) (hereafter article I; section·2(b)) 
that · covers all unpublished information 
gathered by journalists in the course of their 
duties. Inquiry into the importance of the in­
formation to t\le reporter and the· burden it 
would impose on him or her is not n~eded to 
determine whether the. information fa I is 
within the scope of article l, section 2(b ). 
Nor, indeed, does that provision permit such. 
an inquiry. 

For the reasons elaborated below, I would require 
that a _defendant make two threshold showings, both 
of which relate to the defendant's demonstration of 
need.for the information. First, as the majority hold, 
the defendant must show a reasonable possibility 
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exists that the information will assist the truth­
seeking process. Second, he must show that alterna­
tive sources of substantially similar information are 
unavailable. Once the defendant carries his burden of 
making these two show fogs, he wi II be entitled to the 
informatioh. Becau~e I conclude that i~formation _ 
obtained by a reporter as a p'i:icipient witness of a 
transitory event is by its very nature unavailable from 
alternative sources, I concur in the majority's judg­
ment that the defendant in this case is entitled to the 
reporters' testimony. 

I. The Scope of Fifth and Sixth Amendment Rights 
and the Alternative-source Rule 

The rights of c.onfrontation and compulsory process 
under the Sixth Amendment, aiid the more··gen~ral 
right to a fair trial urider the Fifth Amendment· are 
not absolute. Rather, they are exercised in a fr~me­
work of state law privileges, immu.nities, and rules of 
·evidence that sometime block access to information 
needed by the defendant. (Set Chambers v. 
Mississippi (l 973) 410 U.S. '284; 302C303 [35 
L.Ed.2d 297, 309', 93 S.Ct.· I o3si [a hciiiling that 
strikes down an tiiirea5on\J.ble hearsay rule cin due 
process grounds does not "signal· any diminution in 
the respect traditionally acco'fded to the States in the 
establislunen(and hTI'p!emeritation of theit own *819 
criminal trial rules and procedures"]; Washington v. 
Te;;as (1967) 388 U.S. 14, 23, fn. 21 [ fs L.Ed.2d 
l 019, l 025, 87 S.Ct. 19201 [a ruling that strikes down 
on compulsory process grounds a state law prohibit­
ing cocorisplrators from testifying .on .each other's 
behalf does not. invalidate traditional testimonial 
privileges].) While consiste1\i:y has riot beeri a .hall­
mark in this area:; courts have been e;,'.ti'ea·,c:y i·etuc­
tant to make incursions info state law testimonial 
privileges - e.g., the attorney/client;· pri'est/penitent, or 
marital communications privileges - on Sixth 
Amendment grounds: (See Note, Defendant v. Wit­
ness: Measiiring Confi·ontation · an·d Conipu/s01y 
Process· Rights Against Statutory Conimunications 
Privileges (J 978) 30 StanL.Rev. 935 (hereafter De-· 
fendant v. Witness).) 

Recognizing the peaceful coexistence between the_­
Sixth Amendment and traditional testimonial privi­
leges, courts have tended tci employ a functional, 
pragmatic approach in reconciling fair trial rights 
with the less traditional state law privileges, such as 
the reporter's privilege. FNlSuch a functional approach 

was typified by the New Jersey Supreme Court in 
State v. Boiardo (1980) 82 NJ. 446 [414 A.2d 141. 
As the court reasoned, the Sixth Amendment rights of 
confrontation and c·ompulsory process are necessary 
to ensure that our adversary system reSl!lts in '"full 
disclosure of aJL the facts and a.fair trial, within the 
framework of the rules· of evidence."' ( 414 A.2d at p. 
12.. quoting United States v. Nixon 0974) 418 U.S. 
683, 709 [41 L.Ed.2d 1039, 1064, 94 S.Ct. 3090].) 
When full disclosure can be accomplished without 
interfering with the reporter's privilege, the defendant 

' will be able to receive as fair a trial as the state can 
ensure, without having to resort to a breach of the 
reporter's privilege. As Chief Justice Wilentz wrote: 
"[l)f substantially similar material can be obtained 
from other sources, both the confidentiality ne~ded 

. by. the press and the interests nf the defend~~~!~ ~~·e · 
protected." ( 414 A.2d at p. 21.l 

flU The majority's holding in this opinion, 
of. course, does not apply to tbe traditional 
test0ionial privileges. It may be that '[ii~se 
privileges should be accorded more protec­
tion ·than the reporter's immunity, because 
they are consistent with a fair trial as that 
concept was unders.tood in 1791, when the 
Fifth. and Sixth Ain~ncW!"Ilts wer~ adopt~d. 
It may also be that viol!J,tion of ce.rtain privi­
leges implicate federal constitutional rights 
of their own, such as the right to counsel or 
the right to free exercise-of religion. A more 
comprehensive treatment of the conflict be­

. tween testimonial pri.vileges and fair !rial. 
rights awaits further development when 
these matters are properly before us. 

Unlike the majority's approach, the court in Boiardo 
did not attempt to balanc.e the respective importance 
of the information for th.e reporter and tile defendant. 
RaFher, the New Jersey Supreme Cqurt sought to. 
determine, at the threshold, whether defendant would 
be d~priveci of a fair trial if info~ation necessary to 
his defense was withheld. ·1ii that case the defendant 
sought·~· copy. of a .l~tt.er tha~ a report~r p~~sessed and 
the d~fenda.nt b.y)i,ev.ed, would a.ssist him in impeach­
ing a key prp~~cution witness. The *820. court con­
cluded that the defendant had nof carried his burden 
of showing that the information was unavailable from 
an alternative source, and therefore upheld the re­
porter's privilege. 
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The requirement of a thre~hold showing that no alter­
native source of infonnation is available (hereinafter 
called the alternative-source rule) can, therefore, rec-' 
oncile reporter's immunity and defendant's· rights so 
as to give effect to both. Unlike the majority's multi-

. factored approach, the alternative-source rule remains 
focused on the single decisive question: does the de­
fendant need the infonnation to obtain a fair trial? 
The alternative-source rule also incorporates a fi.mc­
tional approach to the defendant's fair trial rights, 
based on the recognition that these rights eJ<:ist within 
a framework of state Jaw privileges and immunities. 
What one commentator stated of the communications 
privilege applies at least equally to the reporter's im­
munity: "A com1i11inicatioris privilege would be of 
little value if a [criminal] defendant could· override it 

., . --·- __ .. whene_:v~r,. i~. invocation .• i;Qn.cealed. evidence of some . 
probative value. Courts must respect the legislative 
judgment. that in soine situations the social policy 
.underlying a privilege should require that litigants be 
dehied access to otherwise admissible evidence. The 
legis!ati\if establishment of a privilege should mal<e -
the privilege-holder a disfavored source of informa­
tion." (Defendant v. Witness, supra,30 Stan.L.Rev. at 
p. 966, italics added.) 

It is no surprise that a number of courts, state and 
federal, have employed an alternative source rule at 
the threshold when weighing criminal defendants' 
rights against reporters' statutory or qualified First 
Amendment privileges. (See United States v. Burke 
(2d Cir. 1983) 700 F.2d 70, 77, fn. 8; United States v. 
Cuthbertson (3d Cir. 1981) 651 F.2d 189 195-196; 
u~it~d Siates V. Hubbard (D.D.C. 1979) 493 F.Supp. 
202. 205:State v. Rinaldo (1984) I 02· Wn.2d 749 

... · ·~.-. [689 P.2d 392, 395-3961~·.State v. St. Peter Cl 974) . 
132 ·Vt. 266 [315 A.2d 254, 256];Brown v. Com­
monwealth (1974) 214 Va: 755 [204 S.K2d 429, 
431].cert. den. 419 U.S. 966 [42 LEd.2d 182, 95 
S.Ct. 229]; Matter o(Farber Cl 978) 78 RJ. 259 [394 

8. 

· · A.2d 330: 338, 99 A.LRJd I] '[interJireting earlier, 
less comprehensive· shield law]; State v. Boidrdo. 
suora. 414 A2d "14, 21 [interpreting fecent, more 
comprehensive shield Jaw]; Hal/issv v. Superior 
Coui·t (1988) 200 Cal.App.3d 1038, 1046 [ 248 
Cal.Rptr. 635); Hommatlej) v. Superior Court ( 1979) 
89 Cal:App.3d 388, 399 [ 153 Cal.Rptr. 608].) 

II. Policy Considerations: Ensuring Press Autonomy 

The enforcement of an· alternative-source rule is de-

sirable for policy as well as doctrinal reasons. A 
comprehensive reporter's immunity provision, in ad­
dition to protecting confidential or sensitive sources, 
has the effect of *821 safeguarding "[t]he autonomy 
of the press." ( O'Neillv. Oakgrove Constr. (1988) 71 
N.Y.2d 52L 526 [S'.28 N.Y.S.2d I. 3 [523 N.E.2d 
277, 279] [construing a similar state constiiutiomil 
provision].) As the New York Co'urt of Appeals rec­
ognized, press autonomy "would be jeopardized if 
resort tO its resource materials by litigants seeking to 
utilize the news gathering efforts of journalists for 
their private purposes wei·e routinely permitted [ cita­
tions] .... The practical burden on ti~e arid resources 
as well as the ci:irisequerit diversion of journalistic 
effort· im'ci disruption ·of news. gathering activity, 
would be particularly inimical to the vigor of a free 
press."(528N.Y.S.2.datp.3.l .... -···- .... 

The thr
0

~at to press autonomy is particularly clear in 
light of the press's unique role in society.' As the insti­
tution that gathers and disseminates information, 
Journalists often serve as the eyes and ears of the 
public. (See Richmond New:ie'apers, Inc. v. Virginia 
o 980) 448 U.s. 555, 572-573 [65'L.Ed~2d 973, 986-
987, I 00 S.Ct. 2Si 41; Ho.uchii1~'v. KOED. Inc. Cl 978) 
438 U.S. i, 17'l!f[57 L.Ed.2d 553'. 566-567; '9g S.Ci. 
2588) (Stewart, J.',' cone.).) Because journaiists not 
only gather a great deal of information, but publicly 
identify theniseJves as possessing it, they are espe­
cially prone to be called upo'.ri by litigants seeking to 
minimize the costs of obtaining needed information. 
Carte blanche access to the journalist's files would 
give litigants a free .ride on news organizations' _in~ 
formation-gathering efforts. 

To require a threshold. showing· of n~ alternative······· · 
source would discourage this misuse of the press. Our 
constitutional system does not ensure the exercise of 
a crimmal defendant's rights iil'the least costly man-
ner_. The a!ter'iiatiye-source rule would qompel liti­
gants to experid a reasonable amoun.t of effort to ob-
tain the infonnatfon from n·onpi'ess sources: Only 
when a defendant' is un'able to obtain the information 
through these means, or when the cost of obtaining 
the information is prohibitive, would he be able to 
pierce the shield of journalistic immunity. Such a rule 
would maximally preserve press autonomy, as the 
reporter's constitutional immunity is designed to do, 
while still recognizing that press autonomy must ul­
timately give way to the criminal defendant's fair trial 
rights. · 
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Ill. Alternative-source Rule and the Percipient Wit­
ness 

l concur, nonetheless, in the court's judgment because 
I find that the alternative-sou;ce rule is inapplicable 
when the information sought is the reporter's own 
observations as a percipient witness of a transitory 
event. The alternative-source rule arose in cases, such 
as those cited ante, in which the information in ques­
tion had been gathered from documents, interviews, 
public meetings, and the like. In such ca~es the con­
tent of the information existed in some objective and 
stable form, capa~ie of independen.t ve'rification - the 
documents' could be independently inspecte(,i, the 
interviewees *822 could he contacted, etc. What the. 

' defendants in those cases were primarily interested' in 
was not the reporters' perceptions but the content of 
these independe.nt infot'mation sources. 

In the ca~e of ~ye·.·::t:'!~::::~ed !:"::.:Ji!ory ·events, how­
ever, no such independent, stabie information source 
exists. Equally significant is the well-established fact 
that there are ofte.n majdr discrepanci.es between dif­
ferent eyewitness accounts of t\Je .same everit, owing 
to distq11ions and .biases in ~oth perception atid 
memory. (See People v. McDonald (1984) 37 Cal.3d 
351, 363-365 [ 208 Cal.R.ptr. 236. 690 P.2d 709, 46 
A.L.RAti1 1011), and authorities cited; Note, Did 
Your EJies Deceive You: Expert Psychological Testi­
mony on the Unreliability of Eyewitness Identifica­
tion (1977) 29 Stan.L.Rev. 969. 971-989.)Thus, two. 
percipient witnes.s.es ofihe same event are.not in any ·· 
sense fungible. And unlike the document or the inter-. 

· view, the transitory unrecorded event is not subjecUo 
. subsequent independent verification. ' 

Accordingly, the reporter as a percipient witness is 
not ah "exception" to the alt.ernative-source rule. 
Rather,· in such situations the rule simply does not 
apply: in a real sense, two eyewitnesses to the same 
event are not alternative sources of the same inforn1a- · 
tion, but sources of different infoimation. 

In the present case, defen.ctani was able to show a 
reasonable possibility .that the _inforination would 
assist in ascertaining the truth. Because the informa­
tion he seeks from the reporters is their contempora­
neous observations of a transitory event, he has met" 
the second threshold by showing that no real alterna­
tive source of the information exists. He is therefore 

entitled to die reporters' testimony. 

BROUSSARD, J., 
ConcutTing. 

I. 

I agree with the majority opinion's conclusion that the 
information that defendant sought to elicit from the 
reporters in this case was "unpublished information" 
within the meaning of the California reporter's shield 
provision. (Cal. Const., art. I. § 2. subd. (b).) I cannot 
join, however, in the opinion's suggestion that it is 
either necessary or appropriate for the court, in reach­
ing this conclusion, to rely solely on the "plain lan-

.:guage" of the. constitl.t(jqp,al provision, without refer­
ence to the background or history of the constitu­
tional provision or to the legislative history of the 
]Jreceding statutory shield provision on . which the 
constitutional provision was deliberately modeled. 
*813 

In County of Sacramento v. Hickman Cl 967) 66 
Cal.2d 841 [ 59 Cal.Rptr. 609, 428 P.2d 593], the 
defendant relied on an argument virtually identical to 
that embraced by the majority opinion, asserting that 
because the ·constitutional provision at issue in that 
case was "clear 'and unambiguous," the court was 
required to confine itself to the "plain language" of 
the provision and could not consider the legislative 
history or judicial interpretation of a related statutory 
provision. (Id. at pp. 846-847.)ln Hickman, this court 
- in a unanilnous opinion - explicitly rejecied the ar­
gument ( id. at pp. ·84 7~8.51 ), explaining that '"[i]n the 
absence of contr~ry . indication in a constitutional 
amendment, terms used therein must be construed in 
light of their statutory meaning or interpretation in 
effect at the time of its adoption."' .( Id. at p. 850 
[quoting Michels v. Watson (1964) 229 Cal.App.2d 
404 ( 40 Cal.Rptr. 464)).) Thus, contrary to the sug-· 
gestion of the majority opinion, Hickman as well as 
many other, more recent; cases (see, e.g,, City of Sac­
ramento v. State of Califo1'11ia, ante, 51, 67, fn. 11 [ 

· 266 Cal.Rptr. 139, 785 P.2d 522)) make it clear that a 
court, in interpreting an initiative measure, may prop­
erly consider the statutory antecedents of the measure 
for any guidance those statutes may shed on the 
proper interpretation of the initiative provision. 

In light of these authorities, I believe that it is clearly 
appropriate, in interpreting the constitutional re~ 
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porter's shield provision, to consider the ~ntir~ bac.k­
ground of the provision, including the leg1slative l11S­
tory and judicial interpretation of Evidence Code 
section I 070, the statutory provision on which the 
constitutional shield provision was based. In my 
view both !lie language and history of the shield pro­
visio;1 fully support the conclusion that the provision 
is not limited to an undefined category of "confiden­
tial" information, but rather applies to all "unpub­
lished info1mation." 

lI' 

Although the state constitutional shield provision 
extends to the information elicited from the repo11ers 
in this case, I agree with all of my colleagues that, 
under· the facts of this case, application of the shield· 
provision to afford the repo1iers a state-granted im­
munity from contempt would improperly mfrmge on 
the defendant's federal constitutional rights. In light 
of the different approaches to the fed_ernl constitu­
tionahs.sue reflected in the majority opinion a1id Jus­
tice Mask's concurring opinion, however, I thought it 
appropriate briefly to explain my own views on this 
point. 

The majority opinion and Justice Mask's concurril1g 
opinion are on common ground in concludil1g that, in 
a criminal case, a defendant's federal constitutional 
right to a fair trial is implicated whenever a defendant 
demonstrates *824 that there is a reasonable possibil­
ity that information that would assist his defense is 
being withheld by a reporter under the aegis of the 
shield provision. I, too, agree with that proposition. 

The majority opinion and Justice !Viosk's concurring 
opinion diverge, however, with respect to the proper 
constitutional analysis that follows such a showing by 
the defendant. Justice Mask's concurring opinion 
concludes that once a defendant makes such a show­
ing and demonstrates that no alternative sources for 
the ii1formation are available, the federal Constitution 
always requires the state shield provision to give 
way. The majority opinion, by contrast, concludes 
that when a defendant makes the threshold showing, 
the federal Constitution calls for a case-by-case 
weighing of the defendant's relative need for disclo­
sure of the info1111ation, on the one hand, against the 
relative strength of the state's interest in permitting 
the reporter to withhold the infonnation, on the other. 

In general, I agree with the majority's conclusion that, 
in determining whether the California shield provi­
sion may be constitutionally applied in a given case, 
it is appropriate to weigh a defendant's relative need 
for the information in the particular case against the 
relative strength of the state's interest in affording 

FNI · 
immunity under the circumstances of that ca~e. . In 
determining the proper scope of federal const1tut1onal 
rights in other contexts, numerous cases establish that 
federal constitutional guaranties are generally not 
absolute, and may, in appropriate circumstances,, ac­
commodate state laws which further a sufficiently 
compelling or important state interest. (See, e.g., 
Chambers v. Mississippi (1973) 410 U.S. 284, 29.5 
[35 L.Ed.2d 297, 309, 93 S.ct. 1038] ["Of course, the 
right to confront ... is not absolute and may, in .appro-

. _J)rj_~_te. __ ¢ase.~, bow to accommod;i!~. other _leg1t1111ate., .. _ ._ ... _ --· -··­
. · interests in the criminal trial process."]; Konigsberg 

v. State Bar (J 961) 366 US. 36, 49-51 [6 L.Ed.2d 
105. 116-117, 81 S.Ct. 9971 ["[W]e reject the view 
that freedom of speech and association ... as protected 
by the First and Fourteenth Amendments, are 'abso-
lutes' .... [G)eneral regulatory statutes, not intended to 
control the content of speech but incidentally limiting 
its unfettered exercise, have not been regarded as the 
type of law the First or Fourteenth Amendment for-
bade Congress oi· the States to pass, when they have 
been found justified by subordinating valid govern-
mental interests, a prerequisite to constitutionality 
which has necessarily involved a weighing of the 
governmental interest involved .... "].) Particularly in 
view of a state's traditional authority to establish evi-
demiary privileges *825 to serve interests external to 
the adjudicatory process, it is difficult for me to see 
why the general principle pennitting consideration of. 

:.:. ~ompe_Jling state interests in the application of federal 
constitutional safeguards should ncit apply in this 
context as well. (Cf., e.g., United States v. Nixon 
(1974) 418 U.S. 683, 711-712 [41 L.Ed.2d 1039, 
I 066, 94 S.Ct. 3090) ["In this case we must weigh 
the importance of the general privilege of confidenti­
ality of Presidential communications in performance 
of the President's responsibilities against the inroads 
of such a privilege on the fair administration of 
criminal justice."].) 

FNJ Although in my view it would be wiser 
at this point to refrain from attempting to set 
forth an exhaustive list of specific "factors" 
that must be considered by a court in every 
case (see maj. opn., ante. at p. 813), the 
°'factors" discussed in the majority opinion 
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appear broad enough to permit a court to 
take into account all relevant considerations 
in "balancing ... the defendant's and news­
person's respective ... interests." (See maj. 
opn.,.ante, at p. 809.) 

Accordingly, in light of the important role a reporter 
shield provision may play in furthering a state's com­
pelling. interest i~ fosteriiig and preserving a free and 
vigilant press, I believe that even if a reporter's "un­
published information" in a particular case may be of 
some assistance to the defe.nse and there are no avail­
able alternative sources of the information, if a court 
finds that the defendant's ·need. for the information is · 
not particularly great while the state's interest in af­
fording a i;ep9rter immunity under the circumstances 
is ·coffij:iollii'ig; the co'ifrt could. properly conclude that. 
the defendant's federal constitUtional right to a fair 
trial would not requi.re the. state shield provision to 
gi_ve way. 

As the majority opinion demonstrates, however, on 
the facts of the present case it· is clear that no such 
overriding, compelHng state interest isp~esent. Con­
sequently, I concur fully in the majority opinion's 
affirmance oft11e Court of Appeal judgment. 

Lucas, J., conc.urred as to part I only. 
The petition of real parties in interest for a rehearing 
was denied July l i, 1990. *826 

Cal. 
Delaney v:Buperior Court 

. 50 Cal.3d 785, 789 P.2d. 934, 268. Cal.Rptr. 753, 58 
USLW 2670, 17 Media L. Rep.1JlJ7. ... 

END OF DOCUMENT 
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l>FREEDOM NEWSPAPERS, fNC., Plaintiff and 
Appellant, 

v. 
ORANGE COUNTY EMPLOYEES RETIREMENT 
SYSTEM BOARD OF DJRECTORS, Defendant and 

Respondent. 
No. S029178. 

Supreme Court of California 
Dec 23, 1993. 

SUMMARY 

),·· ~e~~p~p·~;· pubiisher sought a writ of mandate to 
compel a county employees retirement s:Ystem board 
of directors to allow the public to attend meetings of 
the board's operations committee. The committee was 
advisory in nature and was composed of four mem­
bers of the nine-member board. The trial court denied 
the p~tition and entered judgment in favor of the 
board. (Superior Court of Grange· County, No. 
660703, Greer Stroud, Referee.) The Court of Ap­
peal, Fomth Dist., Div. Three, No. GOl 1490, re­
versed. 

Tlie Supreme Court reversed the judgment of the 
c·ourt of Appeal. The court held that, since the opera­
tions committee was an advisory committee com­
posed solely of board 1nember,s numbering less than a. 
quorum of the board, the co1n.mittee was not a "legis­
lative body" pursuant to the provisions of Gov. Code, 
§ 549S2·.3,.and . .was .therefore excluded from the open 
meeiing requirements of the Ralph M. Brown Act 
(Gov. Code, § 54950 et seq.). (Opinion by Panelli, J., 
with Lucas, C. J., Arabian, Baxier arid. George, JJ., 
concurring. Separate concurring and di;;senting opin-

. ion· by Mosk, J. Separate dissenting opinion by Ken-
nard, J.) 
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Systems § 3--Administration. 
The trial court· did not err in denying a petition for a 
writ of mandate brought by a newspaper publisher 
that was seeking to compel a county employees re­
tirement svstem board of directors to allow the public 
to attend ~eetings of the board's operations commit­
tee. The cmmnittee was advisory and was composed 
of four members of the nine-member board. Gov. 
Code, § 54952.3, exempts from the definition of"leg­
islative bodies" that are subject to the open meeting 
requirements of the Ralph M. Brown Act (Gov. 
Code, §. 54950 et seq.) advisory committees com­
posed of less than a quorum of the governing body. 

-Although Gov:· 8ode; § 54952.3, could be read to· 
mean that less-than-quorum committees are merely 
exempt from the fonnal requirements of that specific 
statute, the legislative history of the act, including the 
Legislature's response to court. dec.isions, .. demon­
strates an intent to exempt less-than-quorum advisory 
committees from all open meeting requirements. 
Since· the committee was an advisory' committee 
composed sole,ly of board members numbering less 
than a quorum of the board, the committee was not a 
"legislative body" and was therefore excluded from 
the open meeting requirements of the act. 
[Validity, construction, and application of statutes 
making public proceedings open to the public, note, 
38 A.L.R.3d l 070. See also 7 Witkin, Summary of 
Cal. Law (9th ed. I 988) Constitutional Law, § 579.] 
(1) State of California. § I 0--Attorney General-­
Opinions. 
Whiie the opi.J1ions of the Attorney General are not 
binding· on ·the courts, they are entitled 'to great 
weight. 

COUNSEL 
Helsing & Wray, Mark Cain, Mark.Wray and.Duf­
fern H. Helsi11g for Plaintiff and Appellant. 
Thomas W. Newton, Renee C. Allison, Harold W. 
Fuson, Jr., Judith L. Fanshaw, Debra Foust Bruns, 
Pillsbury, Madison & SutTO, Edward P. Davis, Jr., 
Judy Alexander, Cooper, White & Cooper, James M. 
Wag'staffe and Martin Kassman as Amici Curiae on 
behaif of Plaiiitiff and Appellant. . . 
Terry C. Andrus, County Counsel, and Donald H. 
Rubin, ·Deputy County Counsel, for Defendant and 
Respondent. . . 
Daniel E. Lungren, Attorney General, Robert L. Mu-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.· 
207 . . . 



863 P.2d218 
6 Cal.4th 821, 863 P.2d 218, 25 Cal.Rptr.2d 148 
(Cite as: 6 Cal.4th 821) 

kui, Chief Assistant Attorney General, John M. Hunt­
ington, Assistant Attorney General, Joel S. Primes, 
Denise Eaton-May and Ted Prim, Deputy Attorneys 
General; *823 Hatch & Parent, Peter N. Brown and . 
Kelly G. Mcintyre as Amici Curiae on behalf of De­
fendant and Respondent. 

PANELLI, J. 
The Ralph M. Brown Act (Stats. 1953, ch. 1588, § 1, 
p. 3269, codified as Gov. Code, § 54950 et seq. 
[hereafter the Brown Act or the Act)) FNi provides 
that all meetings of "the legislative body of a local 
agency shall be open and public," except as otherwise 
provided in the Act. (§ 54953.) At all times relevant 
to this case the Act contained four separate defini­
tions of "legislative body." FN

2We granted review to 
d8tcrrr1iia.~ ;~~~·11cthcr the Opbrntions -Co111hlittee·of the 
Retirement Board of Orange County Employees Re­
tirement System (hereafter Board) is a "legislative 
body" within the meaning of the Brown Act and, 
therefore, subject· to the Act's *824 open meeting 
requireme11ts. Because the Operations Committee is 
an advisory committee composed solely of Board 
members numbering less than a quorum of the Board, 
we hoi'd that the committee is not a "legislative body" 
pursuant to the provisions of section 54952.3 and is 
thereby excluded· from the open meeting require­
ments of the Act. 

FN I All stat_utory references are to the Gov­
enunent Code unless otherwise noted. 

A new law changing the relevant provisions 
of the Government. Code was enacted while 
this case was:'pending. (Sen. Bill No. 1140 · 
(1993-1994 Reg. Sess.), Stats. !'993-, ch. 
113 8, eff. Apr. I, 1994.) The impact of the 
new law is addressed in footnote 11, post. 
Except in that footnote, all references to the 
Government Code in this opinion are to the· 
current version, i.e., the law as it .will be un­
.til Senate Bill No. 1140 takes effect on April 
l, 1994. 

FN2 Section 54952: "As used in this chap­
ter, 'legislative body'· means the governing 
board, commission, directors or body of a 
local agency, or ~ny board or c.ommission 
thereof, and shall include any board, com­
mission, committee, or other body on which 
officers of a local agency serve in their offi-

Page 2 

cial· capacity as members and which is sup­
ported in whole or in pmt by funds provided 
by such agency, whether such board, com­
mission, committee or other body is organ­
ized and operated by such local agency or by 
a private corporation." 

Section 54952.2: "As used in this chapter, 
'legislative body' also means any board, 
commission, committee, or similar multi­
mernber body which exercises any authority 
of a legislative body of a local agericy dele­
gated to it by that legislative body." 

Section 54952.3: "As used in this chapter[,] 
'legislative body' also includes any advisQlY, 
commission, adviso1y committee or-advi­
sory body of a local agency, created by chi:u·­
ter, ordinance, resolution, or by any similar 
formal action of a legislativ_e body or mem­
b~r 0f s legislative body of a lo~al ageP.cy. 
[1] Meetings of such advisory commissions, 
committees or bodies concerning subjects 
which do not require an examination of facts 
and data outside the territory of the local 
agency shall be held withi.n. the territory of 
the local agency and shall be open and pub­
lic, and notice thereof must be delivered per­
sonally or by mail at least 24 hours before 
the time of such meeting to each person who 
has requested, in writing, notice of such 
meetlng. [~] If the advisory commission, 
committee.or body elects to provide for the 
holding of regular meetings, i.t shall provide 

· by bylaws', or by whatever other.rule is util-" 
ized by that advisory body for i)le co.nduct of 
its business, for the time and place for hold­
ing such regul~r meetings. No other notice 
of regular meetings is required. [~] 'Legisla­
tive b:ody' as defmed in this section does not 
include a committee composed solely of_ 
members of the governing body of a local 
agency which are less than a quorum of such 
governing body. [~] The provisions of Sec­
tions 54954, 54955, 54955. I, and 54956 
shall not apply to meetings under this sec­
tion." 

Section 54952.5: "As used in thi~ chapter[,] 
'legislative body' also includes, but is not 
limited to, planning commissions, library 

© 2009 Thomson Reuters/West. 2o§laim to Orig. US Gov. Works. 

~~~~~~~~~--------................. 111112 .......... n1m1 .......... 11111111111111111111~:11111111111111m111111111111111111111 



863 P.2d 218 
6 Cal.4th 821, 863 p 2d 218, 25 Cal.Rptr.2d 148 
(Cite as: 6 Cal.4th 821) 

boards, recreation comm1ss10ns, and other 
permanent boards or commissions of a local · 
agency." 

I. Facts 

Page 3 

advisory capacity, and malce recommenda­
tions to the full Board of Retirement. The 
full Board considers those recommendations 
in public meetings, at which tirrie there is an 
opportunity for full public discussion and 
debate on those recommendations. [~J 6. 

The Orange County Employees Retirement System is The committees are formed by the Chairman 
governed by a nine-member Board. Five members of of the Board of Retirement. The Chairman· 
the Board· constitute a quorum. The Board is a "local detern:ines what committees shall operate, 
agency" and· a "legislative body" under sections and which members of the Board of Retire-
54951 and 54952 respectively. The Board ·is therefore ment shall serve on such committees. The 
subject to the open meeting requirements of the Chairman has the authority to form new 
Brown Act. The chainnaa of the Board has created com111inees, abolish existing committees, or 
five advismy !'NJ committees-operations, benefit, in- combine existing committees. There is no 
vestment, real estate, and liaison-each composed of Board. rule or regulation which prescribes 
four members of the Board. Some members serve on the number of Board committees, or the du-

···--- ...... .,,_ .... ,. ..... more· than one committee. The committees' function--~.;,, ..... ·- .... ties.:pf !jny Sl.Jch .. committee; it is up to the. 
is to review various matters related to the business of Chainnan of the Board of Retirement to de-

. ··----

the Board and to m.!lke recommendati~ns to the fuli cide what committees shall be formed and 
BoardJo~ _action. The Board consid.ers'ilie commit- who will serve on. them.". ' 
tees~ r~c_91]imendatiqrs in public m~etings, ai which 
tiirie th.e.Jie-'is an opportunity for fuli pubiic discussion 
and deqate. The committees do not have any deci­
sionm.aki.ng authority and act only in an "advisory". 
capacity. FN< 

-FN3 The parties do· not dispute that these 
cmrunittees are properly described as "advi-
s~ry ." . 

FN4 The only evidence concerning the 
composition_ and function of the committees 
is a declaration by the administrator of the 
retireinent system. The declaration states: 

On June 18, 1991, the Operations Committee met to 
formulate a list of recommended changes to the 
Board.'s travel policy. Freedom Newspapers sought to 
attend the meeting but the coirmiittee denied permis­
sion on the ground that it ~as not subject to the open 
meeting requirements of the *825 Brown Act. The 
next day, Ju~e 19, the. full Board met in a public ses­
sion at which the chairman of the Op~rations Com­
mittee read and explained the committee's recom­
mendations. The press was in attend~nce', and there 
was public discussion, .among the B~ard's members 
about .the recommendations. The Board ultima,tely 
voted e1gh~ to one in public session to accept the rec­
ommendations . 

...• ··~-~·M ~·- ·-••• 

"(~ 4 .... All ~f the' committees of the Board 
of Retirement, including the Operations 
Committee, are comprised solely of mem­
bers of the. Board of Retirement. The Board 
of Retirement has nine members, and a quo­
rum. is five. However, none of the commit­
tees of the Board of Retirement are com­
prised of more than four members; and all· 
committee members are also members of the 
Board of Retirement .. · .. m .5. The function 
of such committees is to review various mat­
ters r.elated to. the business of the Board of 
Retirement, and make recommendations to 
the full Board for action. The committees 
have not been delegated any decision­
making authority. The committees. act in an 

On the same day, Freedom Newspapers petitioned 
the trial court for a writ of mandate alleging that the 
Operations _Committee is subject to the open meeting 
requirements of the Brown Act. The trial court denied 
the petition . and entered judgment in favor ·of the 
Bo_ard. Freedom Newspapers appealed from that 
judgment, and the Court of Appeal reversed. We 
granted the Board's petition for review. 

II. Discussion 

The Brown Act was adopted to ensure the public's 
nght to ~~tend the meetings of public agencies. (§. 
54950.) .2. The Act provides that "(a]Il meetings of 
the legislative body of a local agency shall be open 

© 2009 Thomson Reuters/West. ~O~laim to Orig. us Gov. Works. 



863 P.2d 218 
6 Cal.4th 821, 863 P.2d 218, 25 Cal.Rptr.2d 148 
(Cite as: 6 Cal.4th 821) 

and public, and all persons shall be permitted to at­
tend any meeting of the legislative body of a local 
agency, except as otherwise provided in this chapter." 
(§ 54953 .) As already noted, "legislative body" is 
defined in four sections of the Act, two of which per- . 
tain to the case before us. (§§ · 54952,. 
54952.3.)Section 54952 provides that any committee 
or body on which officers of a local agency serve in 
their official capacity and which is supported by its 
appointinJ local agency is a "legislative body." C§_ 
54952.) 66Section 54952.3 more specifically ad­
dresses "adviso1-y" bodies: "As used in this chapter[,) 
'legislative body' also includes any advisory commis­
sion, advisory commi.tte'e or advisory body of a local 
agency, created by cha11er, ordinance', resolution, or 
by any similar formal action of a legislative body or 
1ell1bel. of 0 li3n11"1<:liti,,o h,...-1,, cf' ..... 0

lr- ...... 1 l'\f).0.•1c·· rrn 11 w -.::;i·~·~·· · - ...... ...,.; .. • ..... ,..,._.. .... 1-ao""• ) • LllJ ''' 

[~) 'Legislative body' as defined in thiS section does 
not include a committee composed solely ·of inembers 
of the governing body of *826 a local agency which 
are less than aq11orw11 of such governing body." C.§. 
54952.3, r:;o1 italics iidded.'.) · · · · · · 

FNS Section '54950 provides: "Tri enacting 
this chapter, the Legislature finds' and de­
clares that the 'public commissions, boards 
and councils and the other public agencies in· 
this State exist to aid in the conduct of the 
people's busiriess. It is the inte1it of the law 
that iheir actions be taken openly and that 
their deliberations be conducted openly. mi 
The people of this State do not yield their 
sovereignty to the agencies which s~rve 

them. The people, in delegating authority, · 
do not give their public serva11ts the ·righi to· 
decide what is good for the people to know 
and what is not good for them to know, The 
people insist on remaining informed so that 
they·may retain control over the instruments 
th.ey have created.". 

FN6 For the full text·of section 54952, see 
ame, footnote 2. · 

FN7 For the full text of section 54952.3, see 
ante, footnote 2. 

Cl!!) The pa11ies in this case disagree over th~ mean­
ing of the explicit Jess-than+quorum exception con~ 
tained in section 54952.3'. The Board and its am1c1 
curiae, including the Attorney General, argue that an 

Page 4 

advisory committee that is excluded from the defini­
tion of "legislative body" under the exception is 
completely exem~t from the open meeting require-
ments of the Act. NB · 

FN8 Like the Brown Act, the 1972 Federal 
Advisory Committee Act generally subjects 
advis01-y committees to open meeting re­
quirements. (86 Stat. 770, as amended, 5 
U.S.C.S. Appen. §§ 1-15.) However, the 
same act, as amended, also specifically ex­
empts "any (advisory] committee which is 
composed wholly of full-time officers or 

·employees of the Federal Government" from 
the open meeting requirements. (5 U.S.C.S, 
Apperi. § 3(2)(C)(iii).) 

Jn opposition, Freedorri Newspapers and its amici 
curiae contend that the Jess-than-a-quorum exception 
in section 549 52:3 merely exempts less-than-a-

. quorum committees from the special, relaxed proce­
dural requiremehts' of section' 54952.3. According to 
Freedom, such ·committees remain subject to the 
stricter open meeting reqti irements that are generally 
applicable to "legislative bodies" under section 
54952, 

When interpreting a statute our primary task is to 
determine the Legislature's intent. ( Brown v. 
KellvBroadcasting Co. (1989) 48 Ca!Jd 711. 724 [ 
257 Cal.Ron'. 708, 771 P:2d 406].) !11 doing so we 
turn first to the statutory language, since the words 
the Legislature chose are the best indicators of its 
intent. ( Adoplion o[Ke/sev S. (1992) I Cal.4th 816, 
j!26 [ 4·cal.Rptr.2d 615, 823 P.2d 1216).) 

Each party asse11s that the language of section 
54952.3 supports its view. Freedom reasons that, had 
the Legislature intended to exempt less-than-a­
quorum advisory committees from the Act's ·open 
meeting requirements, it would have used la1~guag,e 
such as this: " 'legislative bodies' as defined m t/11s 
chap/er shall not include a committee composed 
solely of members of the governing body of a local 
agency which are Jess than a quorum, of such govern­
ing body." Because the Legislature used the words 
"in this section" instead of "in this chapter," the ef­
fect of the Jes~-than-a-quorum exception, according 
to Freedom, is simply to exclude less-than-a-quorum 
committees from the terms of section 54952.3 rather 
than from other definitions of "legislative body" 
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within the Act. 

In contrast, the Board. argues that, because section 
54952.3 specifically refers to "any ... advisory com­
mittee," that section alone governs advisory *827 
committees fi;ir the pµrposes· of the. Act. To support 
its interpretation the Board relies,. in part, on the tra­
ditional. rules of statutory construction that specific 
statutes govern general statutes ( San Fra~cisco Tax­
pqyei's Assn. v. Board a[Supervisors ( 1992) 2 Cal.4th 
571. 571 [ 7 Cal.Roir:2d 245, 828 P.2d i47J; see also 
Yoffle v. Marin Hospital Dist. Cl 987) 193 Cal.Ap0.3d · 
743. 150-753 [ 238 Cal.Rptr. 5021; Kennedv v. City of 
Ukiah(l977) 69 Cal.App.:id 545. 552 [138 Cal.Rotr .. 
207)) and that,' to the extent a specific statute is in- . 
consistent with. a general statute potj!ntialiy covering 

. the-.same'.s.ubjectma_tter, the specific statute must be 
read as an e~ception to the more g~neral statute ( 
Common CaU!ie v. Board of Supervisors (1989) 49 
Ca!Jd 432. 443 [ 261 Cal.Rptr. 574. 777 P.2d 6101; 
Yoffle v. Marin Hospital Dist .. supra, 193 Cal.App.3d 
at 0':' isH. According to the Board, an advi~ory . 
conimittee" that is excluded from the definition of 
"legi~(citi,v'e body" cof!raine(j in section 54952'.3. is not 
subject,to''ihe Act's open meeting requir.ements,.e','.en 
if it might otherwise satisfy the. more general defini­
tion of"legislative body" contained in section 54952. 

. . 
The Bo<1rd also argues that Freedom's interpretation · 
of section 54952 would deprive sections 54952.2 and 
54952.5, ~s. well as the less-than-a-q11orum exception 
in 5~952.3, ofmeaning. To explain, si;ctions 54952.2 
and 54952.5 purport to include only certain bodies 
within the definition of ''legislative body." For the 
Legislature to have enacted those statutes .would have 
made no sense if the governmental bodies described 
therein had.already been included in the more general 
definition o( "legislative body" contained in section 
54952. 

To be sure, one could argue that section 54952 .3 
might stiii have some meaning under Freedom's in­
terpretation. Because section . 54952.3 .gives certain 
advisory bodies the benefit of procedural require­
ments.· that are less stringent than the requirements 
applicable to "legislative bodies" under section 
54952, under Freedom's interpretation the exception 
contairied in section 54952.3 for less-than-a-quorum 
ad,visory committees would have the effect of sub­
jecting such committees to the stricter, generally ap-
plicable procedural requirements. · 
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But Freedom's interpretation of section 54952.3 
would also result in absurdity. If we construed 
section. 54952.3 merely as exempting less-than-a­
quorum advisory committees· from the less rigid pro­
cedural. requirements in that section, even a tempo­
rary, ad hoc advisory committee composed solely of 
less than a quorum of the governing ~ody wou Id be 
subject to all of the Brown Act's generally applicable 
procedural requirements, including the requirement 
that committees hold. "regular''. meetings. (§ 54954.) 
Yet a *828 temporary, ad hoc committee, by defini­
tion, does not hold "regular" meetings: We will not 
give a statute an absurd interpretation. (Amador Val­
ley Joint Union High Sch Dist. v. State. Bd. of 
Equalizaiion Cl 9'78l 22 Cal.3d 268, 245 ( 149 
Cal'.Rpfr. ·239,. 583 .P:21i: 128iX: .. Qage .v, Jordan 
(194'4)23 Cal.2d 794, 800 [T47 P.2d :i87J; Lvnchv. 
Sra~e Bd. ofEgliali~aii6n (J 985) I 64 Cal.App.3d 94, 
114 [ 2 io Cal.}lptr: 33:S].)' · 

Freed9m 'iltt~~~pt; to avoid ·the absurdity by charac­
terizing. the Operations Cgmmittee as a .standing .· 
cil111Jt)ittee, Hpwever, neither section 54952 · nor 
secdon 54952.3 distiflguishes between ad hoc advi­
sory co.1nmltiees and ·standing adyisory committees. 
We will not add to a statute a distinction that has 
been omitted. (Code Civ. Proc .. § 1858; see, e.g., 
Security Pacific National Bank v. Wozab (1990) 51 
Cal.3d·9~1. 998(275 Cai Rptr. 201, 800 P'.2d 557J:l 

When a statute is ambiguous, as in this case, we typi­
cally consitjer. evidence of the Legislature's intent 
.beyond the words of the statute ( Dvna-Med, Inc. v: 
Fair Emplovment & .Housing ·cam, Cl 987) 43 Cal.3d 
1379 .. 1387 [ 241 Cal.Rptr. 67.'743"'p::ra· J:i23])and 
look both to the legislative history of the statute and 
to the wider. historical circumstal)ces of its enactment 
(ibid.). An examination of the history of the. Brown 
Act, bo!h prior .to and after the enactment of section 
54952.3, shows that conunittees comprised of less 
than a quorum of the legislative body have generally 
been consid~red exempt from the Act's open meeting 
requirements. 

In 1958 the Attorney General, inte~reting the origi­
nal version of section 54952, . l'N concluded that 
"meetings of committees of local agencies where 
such committees consist of less than a quorum of the 
legislative body are not covered ·by the act:'' (Seoret 
Meeting Law, 32 Ops.Cal.Atty.Geri. 240, 242, 
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( 1958).) The Attorney General reasoned that, "[i]n 
those cases the findings of such a committee have not 
been deliberated ·upon by a quorum of the legislative 
body and the necessity, as well 'as the opportunity, for 
full pub_lic deliberation by the legislative body still 
remains." (Ibid.) 

FN9 In 1958 section 54952 provided: "As 
used in th is chapter, 'legislative body' means 
the governing board, conunission, directors 
or body of a local agency, or any board or 
commission thereof." (Stats. 1953, ch. 1588, 
§ l, p. 3270.) 

Successive Attorneys General hav~. consistently ad­
hered to the view statec! in the 1958 opinion. In .1968 
ihe Attorney General wi·ote that "[w]e have ch;isis­
tently concluded that committees corripo'sed of less 
than a quorurn of the legislative -body creating the;n 
and not established on a permanent basis for a con­
tinuing function are not subject to the open mee_ting 
requirements of *829 that Act. Jn view of ihe lack of 
any pron6uncerne1iis ori the parts of ~ither the com1s 
or the Legislature which would compel a different 
conclusion, our opinion remains unchanged." (Cal. 
Atty. Ge'Ji., Indexed Letter No. IL 68-106. (Apr. 29, 
1968).) 

More specifically, since the enactment of section 
54952.3 the Attorney General has continuously rec­
ognized that advisory committees falling within the 
express less-than-a-quorum exception in section 
54952.3 are not "legislative bodies" within the mean­
ing of the Browri Act. (See, e.g., Cal. Atty. Gen., 
Indexed Letter No. IL 69-131 (June 30, 1969); Secret · 
Meetings Laws AppliCabie to Public Agencies 
(Cal.Arty.Gen:, 1972) pp. 6-8; Closed Meetings, 63 
Ops.Cal.Atty.Geri. 82.0, 823 (1980); Open Meeting 
Requirements; 64 Ops.Cal.Atty.Gen. 856, 857 
(1981).) The Attorney General's brief in this case 
supports the long-standing view of his office. GD 
While the Attorney General'~ views do not bind us ( 
Unger v. Suoerior Court (1980) 102 Cal.Arip.3d 681, 
688 [ 162 Cal.Rptr. 61 lll, they are entitled to consid: 

· erable weight ( Meyer v. Board of Trustees (196]) 
195 Cal.App.2d 420, 431 [ 15 Cal.Rptr. 717]). QQ) 
This is especially true here since the Attorney Gen­
eral regularly advises many local agencies about the 
meaning of the Brown Act and publishes a manual 
designed to ·assist local governmental agencies in 
complying with the Act's open meeting requirements. 
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(See, e.g., Open Meeting Laws (Cal.Atty.Gen., 
l 989).) 

In 1961 the Legislature amended the Brown Act not 
in response to the Attorney General's recognitidn of 
an implicit less-than-a-quortim exception, but in re-. 
sponse to a judicial opinion that essentially eviscer­
ated the Act by restrictively defining the terms 
"meeting" and "legislative body." The court in Adler 
v. Citv. Council (I 960) 184 Cal.App.2d 763 [ 1 
Cal.Rotr. 805) (Adler) held that a 'City's planning 
commission did not violate the Brown Act when all 
but one of its members' attended a dinner given a few 
days before the host's application to the commission 
for ail ainendment to the zoning iaw. The court held 
that "the Brown -Act was not directed at anything less 
thar. .. u .fur:ria: meeting of a: city cou·n.cil or one Of the 
city's subordinate . agencies." (Jd at p. 
770.)Misconstruing the Attorney General's 1958 
.opinion (Secret· Meeting Law, supra,' 32 
Ops.Cal.Atty.Gen. 240), which addressed committees 

. composed of less than a quorum of the governing 
body,'the cou11 also held that the Act did not apply to 
any committee of an advisory 1iEiture, whether or not 
composed of a quorum of the governing body. ( 
Adler, suora: 184 Cal.App.2d at p. 771.) 

In response to the Adler decision, the Legislature 
broadened the scope of the Brown Act the very next 
year. (Stats. 1961, ch. 1671, § !, p. 3637, *830 
amending §§ 54952 and 54957, and· adding §§ 
54952.5, 54952.6, and 54960.) Shortly after the 1961 
amendments took effect, the Attori1ey General con-. 
strned them as disapproving Adler on several points. 
(Seci'et Meeting Law, 42 Ops.Cal.Atty.Geri. · 61 · 
(l 963)) 3pecificaliy, tht: Aliurnt:y General concluded 
that the 1961 amendinents "disapproved Adler's re­
strictive interpretation of the word 'meeting' by i·ec­
ognizing that criminally prohibited legislative action 

·may be taken at gatherings that fall far short of the ' ;, 
fomial ~sseinblages of the council sitting as a joint 
deliberative body''' " and ~'repudiated that po11ion of 
the Adler decision which held that the act was not 
meant to apply to planning commissions or other 
bodies of an 'advisory' nature:" (Secret Meeting Law, 
sup1:a, 42 Ops.Cal.Alfy.Gen., at pp. 64-65.) · · 

Jn addition to the history set out above, the history of 
the Brown Act in the Legislature reflects a reco'gni­
tion of the implicit less"than-a-quorrnn exception and, 
after the consistent failure of proposals to abolish it, 
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the codification of a limited version of that exception. 

A 1963 bill would have abolished the exception by 
providing that "[a]ll meetings of any committee or 
subcommittee of a legislative body, whether or not 
co;nposedof a quorii'm of the members of the legisla­
tive body, shall be open and public, and all persons 
shall be permitted to attend any meeting of such 
committee or su.bcommittee, except during considera­
tion of the matters set forth in Section 54957." (As­
sem. Bill No. 2334 (1963 Reg. Sess.) § 2, italics 
added.) The bill did not pass. 

The legislative history of section 54952.3, the provi­
sion at issue in this case, reveals a·nother unsuccessful 
attempt ·to abolish the implicit Jess-than-a-quorum 
exception. ·sectionc-s·49 52:3; ·enacted_ .in·-1·968 ''(Stats. 
1968, ch. 1297, § l,.p. 2444), extended the coverage 
of the Brown Act to certain. advisory committees that 
were not previously covered. However, at the same 
tim~.the Legisla.\ur.e .r.eje~ted an a]tern.ative bill that. 
would have abolisted the implicit-less-tlum-a~quorum 
exception by making.all advisory committees subject 
to· the full procedura.J requirements applicable to gov­
erning bodies. (Sen. Bill N_o. 717 (1968 Reg., Sess.).) 
FN '.~The bill that d.id pass (Assem. Bill.No. 202 (1968 
Reg. Sess.); codified as § 54952.3) thus appears to be 
a compromise, incorporating into tbe ppen meeting 
reql!irements of the Bro';".n *831 Act advisory com­
mil!ees that were not previously, ingluq~d 1:1-;ithin the 
Apt,_ but relaxing the procedt1ral requirem.ents appli­
cable to those committees and codifying a \imited 
version of the implicit less-than-a-quorum exception. 

FN 10 Senate Bill No. 717 wo~!d have 
amended section 54952 by addi!lg"tllt lti11:. .. 
cized V".ords: ''As used in 'ihis chapter, 'legis­
lative' body' mel!JlS the governipg boar~, 

· comfiiissfon, directors or body of a local 
agency, .or any board, .commissioi.l; commit­
tee, adv(so1y. con1miitee,' or subcommUlee 
thereof, and sha,U _include any board, cqm­
riiission, .co1111111i~\e.e, or other body o,n which 
officer~ of ~Jocajagency serve ii). their offi-

. cial capacity a.s nie!J1 be~s and w~ich is sup- . 
ported iJJ who!~. or iq paJi by fun,ds provided 
by such agency, whether such board, con;i­
mission, committee or other body is organ­
ized and operated by such local agency or by 
a pfivaie corporatiori.'' (Sei). Bill No. 717 
(1968 Reg. Sess.), itaiics iri original.) 
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To suppo11 its view that the committees excluded 
from the definition of "legislative body" in section 
54952.3 were included in another definition of"legis­
lative body," Freedom Newspapers relies.on a com­
munication by Assemblyman Hayes to the members 
of the Assembly discussing his reasons for drafting 
the less-than-a•quorum exception. Assemblyman 
Hayes claimed that !' '[t]he reason [for enacting the 
less-than-a-quorum exception in section 54952.3) 
was that such committees of the governing body of a 
local agency are covered by another section of the 
Ralph M. Brown Act, Government Code Sec. 54952.' 
"(4 Assem. J. (1968 Reg. Sess.) p. 7163.) However, 
these comments offer little assistance in the interpre­
tation of section 54952.3 because they do not neces­
sarily reflect· the views of other·members .. of'·lheo·.as" .. 
sembly who voted fqr section 54952.3. (Cf.· Delaney 
v. Superior. Court (1990) 50 Cal.3d 785, 801. fn. 12 [ 
268 CaLRptr. 753, 789 P.2d 934); see also California 

._Teachers .. Assn .. v. San Diego Community College 
Disi.':W1s·i1 2li'Cal.3d 692, 700-701 [ 170 CaLRptr. 
817, 621 . P.2d ·. 8561; In re Marriage o( Bouquet 
(1976) 16 Cal.3d 583, 589"590 [ 128 .Cal.Rptr. 427, 
546.P.2d 1371].) 

Indeed, the Legislature's action in two respects since 
the 1968 enactment of section 54952.3 indicates its 
confinuing understanding that advisory conimittees 
comprised solely of less than a quorum of the govern­
ing body are exempt from the open meeting require­
ments of die Act. 

First, although legislative acquiescence is a weak 
iridicatiOh of legislative intent ( People' v. Esc~bar 
(1992) 3 Cal:4th''740, 751 [ 12 Cal.Rplr.:id 586, 837 
P .2d 1100]), we note that the Legislatiire has allowed ' 
the Court of Appeal's opinion in Hen'iierson v. Board 
o( Education (1978) 78 Cal.App.3o 875 [ 1'44 
Cal.Rptr. 5681 to govern meetings o.f less-than-a­
quoruiii advisory committees for the past 14 years. 

The Hei1de1'son court squarely addressed the issue ~f ~ 
Whet!~e( ari advisory COrfµnittee C()n,sistil).g SOl~ly of 
governing bq~rd members, constituting _less than a 
quoi·illn of the board, was exempt from the open 
meet~'ig req'uh-eme~t~, of theAct. ( 78 Cal.App:3d at 
pp. 8~Q~~83.)In Hendersqn, a.d hof Eld,vifory corii­
miWi~.s had been crea~~d for the puijJos_e. of advising 
the lioard of education· about the qualifications of 
candidates for app~intinenl t~ a vacant"posltion. Each 
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of the advisory committees was composed solely of 
members *832 of the· governing body of the school 
district numbering less than a qumum of the govern­
ing body. The court considered whether the advis01y 
committees had violated the Brown Act when they 
evaluated the candidates'. qualifications· and .. inter-. 
viewed ·candidates in private sessions. (Id. at p. 
877.)Fi.nding that section ·54952.3 provided an ex­
press exemption from the open meeting requirements 
of the Brown Act for advisory committees comprised 
solely of less than. a quorum of the ·governing body, 
the Henderson court held that·the advisory commit­
tees in that case were not subject to the Act. ( 7 8 
Cal.App.3d at pp. 880-881.) 

Secondly, and more importantly, the Legislature iri 
.1992 attempted to .. extend the coverage of t:1e Drnwn 
Act by limiting the coverage ·of the express less~than­
a-quorum exce'ption in section 54952.3 to ad hoc 
advisory committees. This· legislation is the strongest 
indication that the current version of section 54952.3 
excludes less: than-a-quorum·. advisor)/ coni.iriittees 
from . the Act's operi meeting requirements, rather 
than· merely from the 'less-stringent procedura)' re­
quirements in section 54952.3. On August 31, 1992, 

· the California Legislature passed and sent to the 
Governor a bill amending the explicit less-than-a­
quorum exception as follows: " 'Legislative body' as 
defined in· this section does not include at limited du­
ration ad hoc committee composed solely· of mem­
bers of the governing body of a local agency which 
are less than a quorum of the governing body but 
does include any standing committee of a governing 
body irrespective of iis. composition. For P.\n;poses of 
this section, 'standing committee' means a permanent· 
bed·: ·~~~:::.~~· ~:i·.ehaiter, ordinance, re.solµtion; or. by 
any· similar formal a.e:tion of a legislative. body or 
member of a legislative body of a loc;a.I agency and 
which ·holds regularly sched11led meetings." ,(A,ssem. 
Bill. No .. 3476 (1991-92 Reg. Sess.) t§ 3, itali~s 

· added.) The Go'veini;ir vetoed this. bill, reasoning that · 
its economic impact would be too great· in view of the 
state's fiscal outlook. Jn his veto me.ssage the Go.ver­
nor staibd: "This biil would make a. iiu!lll?er or 
changes· iii t)1e "i4l~h fv1. Brq~n Act rE)lating to open 
meetings, ,It would expand (h.~ nw;_'.,b~.r o.[local agep­
cies subject .to the law, an(!, e_xp,ang not1c,~, recorcia­
tion, aha 

0

rec\Jrcik~epiilg req\l\r,eiji~!lts., .. ['\fl I. qa.nnot 
approve "m'a'ii9~\illg .. e_xpensiv~ ·. \le.w requii:e1J/;e.nts 
while we are unable to affordJhe ones on theJi9oks . 
today,". (qqver\or'.s yet6 messag~ fq ,Assem. on As­
sem. Bill No. 3476 (Sept. 20, 1992) Recess J. No. 24 
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(1991-1992 Reg. Sess.) p. 10271, italics added.) FNll 

FN 11 On October I 0, 1993, the Governor 
signed into law Sen.ate Bill No. 1140 (Stats. 
1993, ch. 113 8), which changes, as of April 
1', 1994, the Brown Act's definition of "leg­
islative body." Among other things, the new 
law amends section 549 52 arid repeals 
sections 54952.2, 54952.3, and 54952.5. 

The newly amended section 54952 codifies 
an exception for less-thari~a-quorum advi­
sory committees in these words: "(P:.Jdvisory 
committees, i:ciinposed solely of the mem­
bers of the legislative body which are less 
than a quorwn of the legislative body _are not 
legislative ··bodies, except that stailding 
committees of a legislative body, irrespec­
tive of their composition, which have a con­
tinuing subject niatter jurisdiction; or a 
meeting .,chedule fixed by charter, ordi­
nance, resolution, or formal action of a leg­
islative body are legislative bodies for pur­
poses of·this'chapter." (§ 54952, subd. (b), 
as ainehded by Sen. Bill No. 1140 (1993" 
1994 Reg~ Sess.), 1993 Stais.; ch. i 138, eff. 
Apt. I, 1994.) 

This case does ·'not p~esent the issue whether 
the Operations ¢oriimittee would be a "leg­
isiaiive body" 'uiide~ iJie. p~w law. Accord­
ingir, we express no opiriiciri on the issue. 

The. Legislature's .adoption of. subsequent, amending 
legislatio~·· that· i~ u)tim11tely vetoed may b~ consid­
ered as eviderice"ofthe Legislature's tinderst11nding of 
the· unamb'nded e~istirig statute. (See *8~3Eu v. 
Chacon ci976) l6 cai.3d 465, 470 [ 12.s CaLRptr. 1, 
546 P.2d 2891: see also J0i!ie. v. CalifP'rnia Emp. 
Con{ (] 946) 27 Cal.2d 570, 57 8 [ 165 P .2d 908).) 
The i 992 legislation reflectfthe L~gislature's under­
standing th'at the curreni ver.siqn,cif the expl,icit less­
thari-a~qticirii'tn exception in section 5,4952 .. 3 excl~des 
advisory commitl:ees, whether ad. _hoc . or. standing, 
corripcised solely of less t!i'an a' qucirii'Iri' of tl'\e mem-

. bers of the· governing b6,dy frorri'the opeii meeting 
recju iremenis of the Act 

The 1992 legislati~n "would [l1ave] exciude[d] a lim­
ited duration ad hoc committee. from the defimt1on of 
legislative body but would [have] incltide[d] any 
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standing committee, as defined, of a governing body 
irrespective of its composition." (See Legis. Coun-
sel's Dig., Assem .. Bill No. 3476 (1991-1992 Reg. 
Sess.).) Because the 1992 legislation retained the "in 
this section" language (§ 54952.3) and made no 
amendment to the ge11eral language in section 54952, 
the legislation would only make sense if the Legisla-
ture gave the words "in this section" the same mean-
ing that the Board attributes to them in the current 
statute. Jf the Legislature had intendeil "in this sec-
tion" to be interpreted as narrowly as Freedom sug­
gests, the 1992 legislation would have had this bi-
zarre result: Limited duration, ad hoc, advisory com­
mittees would have been subject to the full set of 
procedural requirements applicable to governing bod-
ies, including the requirement of holding "regular 
meetings," but standing advisory committees wouicL. 0 .,.0 _ 

have recel\;ed the b"enefit of the relaxed procedural 
requirements described iii section 54952.3. This 
clearly could not have been the intended effect of the 
1992 bill.:. 

In view of these considerations, we fmd it more con­
sistent with the legislative intent to construe the less­
than-a-quorum exception contained in section 
54952.3 as an exception.to the definition of"Jegisla­
tive body," and thus one of several exceptions to the 
Brown Act's open meeting requirements, FN 

12 rather 
than merely as an exception to the special procedural 
requ\rements of section 54952.3. This interpretation 
is consistent with the Act's *834 purpose of ensuring 
that the "actions [of public agencies) be taken openly 
and that their deliberations be conducted openly." (§ 
54950.)By defmition, the exception applies only to an 
advisory committee that consists solely of niembers . 

.. of.the legislative body that created it but not enough 
members to constitute a quorum or, thus, to act as the 
legislative body. Accordingly, before any action can 
be taken on such a committee's recommendations the 
entire legislative body, wliich includes the members 
. of the advisory committee, must conduct . further, 
publiC deliberations. (§ 54952.)ln this way the Act 
reasonably accommodates the practical needs of gov­
ernmental organizations while still protecting the 
public's .right to know. 

FN 12 Compare section 54956.9 (legislative 
body may hold closed sessions to confer 
with legal counsel regarding pending litiga­
tion); section 54957 (legislative body may 
hold closed sessions to confer with Attorney 
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General, district attorney, sheriff, chief of 
police, or their respective deputies, on mat­
ters posing a threat to the security of public 
buildings); section 54957.6 (legislative body 

. may hold closed sessions to discuss ·matters 
related to employee compensation and col-. 
lective bargaining). 

Ill. Disposition 

Since the Operations Committee is composed solely 
of members of the governing body of a I oca\ agency 
numbering Jess than a quorum of the governing body, 
the cmriinittee's meeting on June 18, 1991, was not 
subject to the open meeting · requirenients of· the 
Brown Act. Accordingly, the judgm·ent of the Court 
ofAppea\ is reversed. 

Lucas, C. J., Arabia11, J., Baxter, J., and George, J., 
concuITed; · 

MOSK,J., 
Concurring and Dissenting.-A\though I have no quar­
rel with the result reached by the majority, I find that 
virtually all their reasoning has been rendered moot 
by the enactment of the 1993 legislation quoted in 
footiiote 11 of the majority opinion. (Stats. 1993, ch. 
1138.) 

That legislation answers the question we took this 
case to resolve, i.e., whet!1er advisory committees 
composed solely of members of a legislative body are 
themselves "legislative bodies" foi' purposes of the 
Ralph M. Brown Act. (Gov. Code, § 54950 et seq.) 
The 1993 legislation plainly declares they are. not, 
unless they qualify as "standing committees" therein 
defined. 

In light of this development the majority opinion has 
become an ariachronism; indeed, the 1993 ·legislation 
repeals the very ·statute discussed_ by the majority at 
lerigth. (Gov. Code, § 54952.3.)Becat.ise it is not our 
res·ponsibility to offer advisory opinions on repealed 
statutes, I would dismiss review in this case as im­
providently granted. *835 

KENNARD,J. 
I dissent. 

California's Open Meeting Law FNJ requires Jegisla-
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tive bodies to give notice of the time and place of 
their meetings and to make such· meetings open and 
accessible to the public. The stated p111pose of th is 
law is lo assure that Californians can be fully i.n­
formed about the legislative decisionmaking process 
of elected and. appointed officials. Under the majority 
opinion, however, a legislative body is entirely free 
to conduct the public's business in private session, 
shielding its decisionmaking process from scrutiny 
by the press or public, simply by dividing itself into 
various "standing committees" whose membership 
does not comprise a quorum of the full legislative 
body. FNi The majority reaches this result by inter­
preting the· Brown Act to exempt such committees 
from complif!nce with any of the Act's requirements. 
The majority's interpretation contorts the statutory 

. . !:ingua:;e ar..d cG:1t:-~\·.~11~~.:~he ... goal of .this ~tat~'s .. 
Open Meeting Law. 

FNI This law, which is codified in 
Government CodLJ§_ction 54950 et seq., is 
also known as the Ralph M. Brown Act, and 
wi II hereafterbe referred to alternatively as 
the "Brow·n Act" or the "Act." 

FN2 Of course, in the case of a "committee" 
whose members make up a quorum or more­
than-a-quorum of the membership of the full 
governing body, the committee would not be 
a "committee" at all; it wou Id be the govern­
ing body. 

This case arose out of the June 18, 1991, meeting of 
tlie "'Operations Committee" of the Board of Direc­
tors of the Orange County Employees Retirement 
System. The Board administers $1.5 billion, consist­
ing of moneys derived from the county's general fund 
as well as those contributed by employees. The "Op­
erations·Committee" i.s one of five standing commit-. 
tees that report,to the, full Board. The membership of 
the Operations Committee (and of each of the other 
standing committees) consists of four of the nme 
Board mern bers-one person less than a quorum of the 
Board. 

The purpose of the June 18, 1991, meeting was to 
reevaluate the Board's travel policy-a policy that had 
engendered substantial controversy after it was ,re­
ported that some Board members had used public 
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funds to tour Europe, assertedly in connection with 
Board investments. A reporter for the Orange County 
Register, a daily newspaper, tried to attend the meet­
ing but was refused entry. 

The next day, the newspaper's parent company, Free­
dom Newspapers, Inc., petitioned the superior court 
for a writ of mandate, seeking access to future meet­
ings of the Operations Committee. The superior court 
denied the *836 petition. The Court of Appeal re­
versed, however, concluding that the Operations 
Committee was a "legislative body of a local agency" 
whose meetings wer~ consequently required by the 
Brown Act to be "open and public." (Gov. Code, § 
54953 .) l'Nl 

FN3 Further undesignated statutory refer-· .. -· ·· -
ences are to the Government Code. 

This court granted the Board's petition for review and 
now reverses the judgment oft:•e Court of Appeal. 

As I shall-explain, the Court of Appeal reached the 
correct result. 

11 

In the preamble to the Brown Act, the L.egislature 
expressed the intent underlying the Act: "(T]!ie Leg-
islature finds and declares that the public commis-
sions, boards and councils and the other public agen-
cies in this State exist to. aid_ in the conduct of the 
people's business. It is the i~te1it of the law that their 
·actions be-taken openly and tliat their deliberations be 
conducted opeuiy. rn 'li,,; people of this Ste.er. ·.i•j H"JC ·=-~--- -
yield· their sovereignty to the agencies which serve 
them. The people, in delegating authority, do not give 
their public servants the right to decide what is good 
for the people to know and what is not good for them 
to kno·w. The people irisist tin remainirig info1med so 
that they may retain control over the instruments they 
have created." (§ 54950.) · 

Consistent with this stated legislative intent, the Act 
requires that all meetings of legislative bodies of lo­
cal acrencies "be open and public" and that all persons 
"be "'permitted to attend" such 1~eetings. . (§. 
54953 .)The Act does, however, permit. leg1sl~t~ve 
bodies to discuss in "closed session" certam sens1t.1ve_ 

·topics, such as pending litigation and personnel mat-
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ters. FN
4 

FN4 The Act pennits closed session meet­
ings when an agency discusses a license ap­
pliCation by someone with a criminal record 
(§ 54956.7), or meets with its negotiator re­
garding the price and terms acceptable to the 
agency in a real property transaction (§ 
54956.8), or discusses pending litigation 
with legal counsel (§ 54956 .9), or partici­
pates in a joint agency meeting about insw·­
ance pooling, tort liability losses, or work­
ers' compensation liability (§ 54956.95), or 
discusses employee wages and benefits with 
its labor negotiator (§ 54957.6), or partici­
pates in meetings regarding multijurisdic-

• ='"' -- tional drug law enforcement(§ 54957.8). 

The Act also requires "legislative bodies" to conduct 
"regular" .. meetings (§ 54954) and abide by certain 
rules peri'ainiJ1g to adjournment or continuance of 
such meeiings (§§ 54955, 54955.1). Additional re-. 
quirements are posting tile agenda of each regular 
meeting, acting only on items listed on the posted 
agenda (§ 54954.'2), and giving, written notice one. 
week before *837 each regular meeting to anyone 
requesting su.ch notice (§ 54954.1). The Act does 
allow for special meetings, but only if they are pre­
ceded by a 24-hour written notice. (§ 54956.) 

The AcLdefines "legislative bodies" broadly. The 
term includes "the governing board, commission, 
dfrectors or body of a local agency, or any board or 

. commission thereof" as well as "any board, commis­
sioii, committee, or other b.ody on which officers of a 
local agency serve in their official capacity as mem­
bers and which is supported in whole or in pa1t by 
funds provided by such agency .... " (§. 54952.)The · 
term also applies to "any board, commission, com­

.mittee, or similar multimember. body which exercises .. 
any authority of a legislative body of a local agency" 

. (§ 54952.2), as well as to "planning commissions, 
library boards, recreation commissions, and other 
permanent boards or commissions of a local agency" 
(ll.54952.5). ' 

The "Operations Committee" of the Board of Direc­
tors of the Orange County Employees Retirement 
System, as a "committee ... on which officers of a 
local agency serve in their·official capacity as mem­
bers and which is supported in whole or in part by 
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funds provided by such agency," qualifies as a "legis­
lative body" within the meaning of section 54952. 
thus. making it subject to the Brown Act's "open 
meeting" requirements. The issue in this case is 
whether the Operations Committee is exempted by 
another, more specific, provision of the Act, ·section 
54952.3, from holding meetings open to the public. 

Section 54952.3 provides for less stringent notice 
requirements for meetings of "any advisory commis­
sion, advisory committee or advisory body of a local 
agency, created by charter, ordinance, resolution, or 
by any similar fonnal action of a legislative body or 
member of a legislative body of a local agency." Un­
der this section·; an advisory commission, committee 
or body is a "legislative body" for purposes of the 

. open meeting requirements of:the .Act Such a legisla­
tive body can, however, elect between giving 24-hour 

. written notice of its meetings or providing by rule or 
bylaw for its meetings to be held at a regular time; 
"(n]o other notice of regular meetings is required."(§. 
54952.3 .r ' ' ' . 

Section 54952.3 further provides that a" '[l]egislative 
body' as defined in this section does not include a 
committee composed solely of members of the gov­
erning body of a local agency which are less than a 
quorum of such governing body." (ltalics added.) It is 
on this italicized phrase that the majority rests its 
conclusion that advisory committees made up only of 
members of the full governing body but "less than a 
quorum" of that body *838 are exempt from any of 
the requirements of the Brown Act. Thus, under·the 
majority's interpretation, the Operations. Committee 
was free to conduct its business in private. 

I disagree with the majority's interpretation of section 
549 52.3 's "less-than-a-quorum" provision. In my 
view, this provision by its express terms excludes 
those advisory committees composed solely of-mem­
bers of the full govemiJ1g body of the local agency 
only from the "relaxed" notice requirements of 
section 54952:3, thereby making such advisory bod­
ies subject to the more rigid requirements that govern 
legislative bodies generally. 

My interpretation of the "less-than-a-quorum" provi­
sion is ccirhpelled' by the plain language of section 
54952.3, which· must be the sia11ing point for this 
statutory interpretation. ( Adoption of Kelsey S. 
(1992) I Cal.4th 816, 826 [ 4 Cal.Rptr.2d 615, 823 
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P.2d 1216].) After specifying that advisory commis-. 
sions or committees are "legislative bodies" for pur­
poses of the Brown Act, section 54952.3 next de­
scribes the less stringent procedural requirements for 
the meetings of such advisory bodies. It tben states 
that ". '[l)egislative body' as defined in this section 
does not include a committee composed solely of 
members of the governing body of the local agency 
which are· less than of quorum of such governing 
body." By the limiting language, "as defined in this 
section," the provision carves out an exception from 
section 54952.J's definition of "legislative body" 
(and thus from the section's less stringent notice re­
quirements) for an advisory committee composed 
solely of members of the governing body of the local 
agency who comprise less than a quorum of the local 
agency's full membership. _ 

Therefore, in this case the Operations Committee of 
the Board of Directors of the_ Orange County Em­
ployees Retirement System, as ari-advisory commit­
tee composed solely of members of tile ti.ill gove1ii- · 
ing body of the local agency (the Board), is not a 
"legislative body" for purposes of the relaxed riotice 
requirements of section 54952.3. Rather, as 1 ex­
plained earlier, the Operations Committee meets 
section 54952's definition of "legislative body" as 
being a "committee ... on which officers of a local 
agency serve in their official capacity as members 
and which is supported in whole or in part by funds 
provided by such agency .... " As such, the Operations 
Committee is subject to the full force of the Brown 
Act. Most important, the. committee must con~uc:t its 
business in public. 

To require an ad;·i::;or)' c~~.:i.~;~::. ~hat, as lic:·:.l ;,::; 
comprised of individuals who are members of the 
governing body to which the committee reports to 
conduct public meetings would further the Legisla­
ture's stated intent that *839 "the people's business" 

- be. conducted openly' and that both the "action.s" and -
the "deliberations" of government be open to. the 
press and public. Even though the ·Operations Com­
mittee cannot, itself bind the full Board by "actions" 
such as adopting a proposal or enacting a rule (which· 
would require a majority vote of the full Board), it 
can and does "deliberate.'·' "Deliberation!' is defined 
as "the process ... of thoughtful and lengthy consid­
eration" or as "formal discussion and debate on all 
sides of an issue." (American Heritage Diet. of the 
English Language (1980) p. -349.) Indeed, to best 
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assure that government decisions follow thoughtful 
and lengthy consideration or debate of all sides of an 
issue, the Brown Act inviies the public to witness that 
whole process. 

A standing committee's reconsideration of a-signifi­
cant policy that affects the public's trust and confi­
dence in its govenunent officials-such as the Board's 
travel policy here-necessarily involves deliberation. 
Yet, under the majority's interpretation of section 
54952.3, this deliberation can take place in private 
session outside the scrutiny of the public. And when, 
as in this case, the makeup of the standing committee 
recommending a policy change is just otie member 
short of a quorum of the· full governing body, and 
only one addltio1\al vote is needed to make the rec­

. ommended change, there :n~:,· be !it':le furtbr d:b:.ite 
or deliberation on the issue by the full Board. Jn that 
event, the public is deprived of its right to witness the 
deliberative processes of government. Indeed, under 
the majority's reading of section 54952.3," any local 
agency wishing to keep its deliberative processes 
from the public can effectively do so by referring 
controversial issues to standing committees com­
prised of one member ·less than a quorum. 

The majoritY's interpretation of section 54952.3 rests 
first on its conclusion thaf construing section 54952.3 
to exempt from the less stringent procedural require­
ments specified by that section al/. less-than-a­
quorum advisory committees composed solely of 
members of the governing body would "result· in ab­
surdity" by making even· temporary, ad hoc advisory 

·. committees subject to the Brown- Act's "generally 
applicable pi·ocedural i·equirements," inCluding that 
·:;~;-=o-ut-iri section 54954 of holding "regular" meet- · 
ings. (Maj. opn:, ante, at p. 827.) But to require a 
temporary, ad hoc advisory conunittee to conduct its 
meetings at a regular time seenis far less absurd than 
to permit, as the majority does here, _a loc'.11 agency to 
use standing committees to shield discussion and 
deliberation on controversial issues from public scru­
tiny. FNS 

FN5 Fmtunately, the majority's opinion, 
though misguided, will be short-lived. New 
legislation (Stats. 1993, ch. 1138); which 
changes the Brown Act's definition of "leg­
islative body" effective April l, 1994, draws 
a distinction between "ad hoc" and "stand­
ing" advisory committees, and specifies that 
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the latter, to the extent they "have a continu­
ing subject matter jurisdiction," are covered 
by the Brown Act's "open meeting" re­
quirements. (§ 54942, subd. (b), as amended 
by Sen. Bill No. 1140 (1993-1994 Reg. 
Sess.),Stats. 1993,ch.1138,§ 3,eff.Apr. l, 
1994.) 

The majority relies also on opinions by the Attorney 
General (which the majority admits do not bind this 
court) and on a series of failed legislative *840 ef­
forts to amend the Brown Act. But we need not turn 
to unpassed or vetoed legislation to discern the Legis­
lature's intent. The Legislature has made its intent 
plain in the preamble to the Brown Act, which ex­
pressly states that to ensure that Californians can re-

........ main._info::med.and. "retain con tr() I". over .their. own ... ~~ _ ...... _. 
government, ·Jegislative deliberations must be con-
ducted openly. "Viial" to the functioning of any de-
mocratic .society is "an informed citizenry." ( John 
Doe Agencv v. John Doe Corp. (1989) 493 U.S. 146, 

__ _. .. '152"fl0TL.Ed:2d 462, 110 S.Ct. 471].) Consistent 
with our Legislature's intent, I would affmn the Court 
of Appeal's judgment directing that the Board allow . 
members of the press and the public to attend "its 

A. regu Jar committee meetings," including those of its 
W Operations Committee. *841 

Cal. 1993. 
Freedom. Newspapers, Inc. v. Orange County Em­
ployees Retirement System 
6 Cal.4th 821, 863 P.2d 218, 25 Cal.Rptr.2d 148 

END OF DOCUMENT 
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H 
Court of Appeal, Third District, California. 

The PEOPLE, Plaintiff and Respondent, 
v. 

Lisa Marie MITCHELL, Defendant and Appellant. 
No. C052649. 

June 26, 2008. 
Certified for Partial Publication.Et!.!. 

FN* Pursuant to California Rules of Com1 
rule 8.1110, this opinion is certified for 
publication with the exceptiqn.JlfJ'a11s.J, UF. -
V, VI, and X through XVI of the 
Discussion. 

Review Denied Oct. I, 2008. 

Background: Defendant was convicted following a 
jury trial in the Superior Court, Shasta County, Nos. 
04F9309 and 02F9882,Bradley L. Boeckman, J., of 
5 I offenses, including forgery, receiving stolen 
property, wrongful use of personal identifying 
information, and drug related offenses following her 
employment as a caregiver for an elderly and 
dependent adult, and was sentenced to an aggregate 
term of 24 years in prison. Defendant appealed. 

Holdings: The Court of Appeal, Hull, J., held that: 
ill initial fraudulent use of victim's personal 
identifying information did not immunize defendant 
from pilnish1nent for subsequent fraudulent uses; · 
ru misdemeanor forgery of an access card 
transaction is not a necessarily included offense of 
forgery; 
ru state was required only. to prove that defendant 
withhelo or concealed the property from its. rightful 
owner on' the dates alleged in order to prove receipt 
of stolen property; 
ill defendant possessed both checks and credit card 
on same date such that she could not be convicted of 
separate counts of receivillg stolen property based on 
possession; 
ill jury instruction on unanimity did not affect 
defendant's substantial rights and thus failure to 

. object resulted in waiver of any error; and 
(§_) argument on appeal was insufficient to support 

ineffective assistance of counsel claim. 

Reversed in part; otherwise affirmed. 

West Headnotes 

ill Criminal Law 110 ~29(5.5) 

llQ Criminal Law 
1101 Nature and Elements of Crime 

11 Ok29 Different Offenses 111 Same 
Transaction 

1 I Ok29C5l Particular Offenses .. " .. '····''" 
110k29C5.5) k. Jn General. Most Cited 

Defendant's initial fraudulent use of victim's personal 
identifying infonnation did not immunize her from 
punishment for subsequent fraudulent uses: rather, 
defendant committed a violation each time she used 
the ·information for an unlawful purPose. West's 
Ann.Cal.Penal Code§ 530.5. 

ill Criminal Law 110 ~29(5.5} 

llQ Criminal Law 
11 OJ Nature and Elements of Crime 

11 Ok29 Different Offenses 111 Same 
Transaction 

I 10k29(5l"Pa11icular0ffenses 
11 Ok29(5.5) k. In General. Most Cited 

False Pretenses 170 ~4 

l1Q False Pretenses 
I 70kJ Elements of Offenses 

l 70k4 k. Jn General. Most Cited Cases 
In order to violate statute prohibiting the unlawful 
use or transfer of personal identifying information, a 
defendant must both (I) obtain personal identifying 
infom1ation, and (2) use that information for an 
unlawful purpose; tl1us, it is the use of the identifying 
infmmation for an unlawful purpose that completes 
the crime and each separate use constitutes a new 
crime. West's Ann.Cal.Penal Code § 530.5 . 
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ill Criminal Law 110 €=29(5.5) 

11.Q Criminal Law 
I IOI Nature and Elements of Crime 

11 Ok.29 Different Offenses m Same 
Transaction 

l 1 Ok29(5) Particular Offenses 
11 Ok29(5 .5) k. In General. Most Cited 

Where the proof in a given case is sufficient to show 
the existence of a fraudulent intent or purpose on the 
part of an accused to obtain property from another by 
false or fraudulent representations, the making of the 
first false representations which moved or induced 
the person to wh01i1 they were made to part with his . 
property does not immune the defrauding person 

-· _from .punishment. fo: o\!_bsequently .. obtaining. from 
said person other .property which was parted with 
under the influence of the fraudulent representations 
which were still -operating. upon the mind of the 
defrauded person at the time he passed his property­
into tht:. hands of said clesigEing person. 

ill Criminal Law 110 €=29(5.5) 

11.Q Criminal Law 
11 OJ Nature and Elemen_ts of Crime· · 

1 l Ok.29 Different Offenses in Same 
Transaction 

11 Ok.29(5) Particular Offenses 
11 Ok.29(5.5) k. In General. Most Cited 

Cases 
A single theft of personal identifying information and 
use of that information to obtain property will not 
immunize the thief from prosecution for subsequent· 
uses of' the information to obtain other property. 
West's Ann.Cal.Penal Code§ 530.5. 

lfil. Criminal Law 110 €=29(5.5) 

110 Criminal Law 
-1101 Nature and Elements of Crime 

11 Ok.29 Different Offenses in Same 
Transaction 

11 Ok29(5) Particular Offenses 
J 10k29(5.5) k. In General. ·Most Cited 

Cases 
Misdemeanor forgery of an access card transaction is 
not a necessarily included offense of forgery, and 
thus defendant could be convicted of both offenses; 
actus reus of the misdemeanor offense was the 

signing of the name of another, while forgery could 
be committed by publishing or passing an item 
regardless of whether it was signed. West's 
Ann.Cal.Penal Code§§ 470(d), 484f(b). 
See Cal. Jur. 3d, Criminal law: Crimes Against 
Properiv, §§ 346. 393: 2 Wilkin & Epstein, Cal. 
Crili1ina/'· law (Jd · ed. 2000) Crimes Against 
Property, § 192: Anno/., Validitv, Construction. and 
Application of State Statutes Reloling to Offense of 
Jdentitv Theft (20051125 A~L.R.5th 537. 
J..§l Indict~ent and Information 210 €=128 

ill Criminal Law 110 €=29(1) 

.llQ Criminal Law ' 
J 101Nature and Elements of Crime 

11 Ok29 Different · Offenses in Same 
Transaction 

11 Ok29(1)-k. In General. Most Cited ·Cases 
As -a general rule, a person may be convicted of, 
although not punished for, more than one· crime 
arising out of the same act or course of conduct. 

1fil Criminal Law 110 €:=29(1) 
' . . 

J_JO Crimirial La~ ., 
1101 Nature arid Elements of Crime 
-. - l 10k29 Different Offenses in Same 

Tr~nsadi~ 
11 Ok29(1) k. In General. Most Cited Cases 

A singie act or course of conduct by a defendani_can 
lead to- convictions of any number of the offen.ses 
charged.· -

fil Criminal Law 110 €:=29(2) 

.llQ Criminal Law 
1101 Nature and Elements of Crime 
-- 11 Ok.29. Different Offenses in Same 

Transaction 
1-1 Ok29(2) k. Conviction of Lesser or 
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Included Offenses. Most Cited Cases 
A judicially created exception to the general rule 
permitting multiple convictions prohibits multiple 
convictions based on necessarily included offenses; if 
a crime cannot be committed without also necessarily 
committing a lesser offense, the latter is a lesser 
included offense within the former. 

J.!.!U Indictment and Information 210 €=>191(.5) 

;uQ lndicunent and Information 
21 OXlll Included Offenses 

21Oki91 Different Offense Included in 
Offense Charged 

21Ok191 (.5) k. In General. Most Cited 

Under the· elements test t::: determine whether one 
offense is necessarily included within another, if the 
statutory elements of the greater offense include all 
of the statutory elements of .the lesser offense, the 
latter is necessarily included in the former. 

llU Indictment and Information 210 €:=t91(.5) 

210 Indictment and Information 
21 OX Ill Included Offenses 

21Ok191 Different Offense Included in 
Offense Charged 

21Okl91(.5) k. In General. Most Cited 
Cases 
Under the accusatory pleading test to determine 
whether one offense is necessarily included within 
another, if the facts actually alleged in· the accusatory 
pleading include all of the elements of the lesser 
offense, the latter is necessarily ·included in the · 
former. · -

llll Criminal Law 110 €=>29(5.5) 

lJJl. Criminal Law 
llQl Nature and Elements of Crime 

I l Ok29 Different Offenses m Same 
Transaction 

l 10k29(5) Pa1ticular Offenses 
11 Ok29(5.5) k. In General. Most Cited 

State was not required to prove that defendant 
received stolen prope1ty, including checks, two credit 
cards, and holiday ornaments and decorations, 011 

different occasions in order to support four separate 

counts of receiving stolen property, but rather was 
only required to prove that defendant withheld or 
concealed the property from its rightfu I owner on the 
dates alleged. West's Ann.Cal.Penal Code ~ 496(a). 

!1ll Criminal Law 110 ~29(5.5) 

llQ Criminal Law 
1101 Nature and Elements of Crime 

I I Ok29 Different Offenses in Same 
Transaction 

1101<29(5) Particular Offenses 
l 10k29(5.5) k. In General. Most Cited 

Cases 
Evidence showed that defendant possessed both 
checks and credit card on or about the same date such 
that" she ·could· not ·be convicted of separate counts of 
receiving stolen property based on her possession or 
concealing of the checks and credit card from their 
rightful owner. West's Ann.Cal.Penal Code§ 496(a). 

JHl Criminal Law I 10 ~29(5.5) 

lJJl. Criminal Law 
I 101 Nature and Elements of Crime 

11 Ok29 Different Offenses in Same 
Transaction 

l I Ok29(5) Particular Offenses 
l I Ok29(5.5) k. In General. Most Cited 

Where a defendant receives multiple articles of stolen 
property at the same time, this amounts to but one 
offense of receiving stolen prope1ty. West's 
Ann.Cal.Penal Code § 496(a). 

.. ·-··-~ ...... -- . . . 

l!il Receiving Stolen Goods 324 €=>4 

324 Receiving Stolen Goods 
324k4 k. Receipt, Possession, and Concealment 

of Pr6pe11)'. Most Cited Cases 
Mere possession is not one of the means by which the 
offense of receivi11g stolen property can be 
committed. West's Ann.Cal.Penal Code § 496(a). 

llfil Criminal Law 110 ~1038.1(4) 

llQ Criminal Law 
I I OXXJV Review 

11 OXXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 
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11 OXXIVCE) I In General 
11 Ok I 03 8 Instructions 

110kl038.l Objections in General. 
I 10kl038. 1(3) Particular 

Instructions 
11OkI03 8. 1C 4) k. Elements of 

Offense and Defenses. Most Cited Cases 
Jury instruction on the offense of receiving stolen 
property which stated that "You may not find the 
defendant guilty unless you all agree that the People 
have proved the defendant received, concealed or 
withheld from its owner at least one item of property 
that had been stolen and you all agree·on which item 
of property had been received, concealed or 
withheld," which defendant claimed allowed the jury 
erroneously to convict on all four counts of even if 
they only unanimously agreed that she received or 
possessed one item of stolen property; did not·affect · 
defendant's substantial rights, and thus defense 
counsel's failure to object to the instruction forfeited 
any claim of error; jury was instructed that each 
count WR~ R separate crime and t11USt be r-'WS!dererJ 
separately, jury was told defendant was charged with 
four counts of receiving stolen property and the 
instruction defined the requirements for conviction 
on one such offense, and instruction did not direct the 
jury to convict on all four counts if the elements for 
one count were satisfied. West's Ann.Cal.Penal Code 
§ 496(a); CALCRIM No. 1750. 

U1l Criminal Law 110 ~1038.l(l) 

.lJ..Q Criminal Law 
11 OXXIV Review 

11 OXXIVCEl -Presentation and Reservation in 
Lower Ccmt of Grounds cf R~·;:~·::-~. 

1 IOX:XJV(E)J ln General 
I 10kl038 Insn·uctions 

11Okl038. l Objections in General 
11Oki038. I( 1)· k. In General. 

Most"Cited Cases 
Failure to object to insn·uctional error forfeits the 
objection on appeal unless the defendants substantial 
rights are affected; "substantial rights" are equated 
with errors resulting in a miscarriage of justice. 

l1fil Criminal Law 110 ~1038.1(1) 

.lJ..Q Criminal Law 
I I OXXTV Review 

11 OX.X!VCE) Presentation and Reservation in 

Lower Court of Grounds of Review 
l JOX.XfV(E)J In General 

· 11Ok103 8 Instructions 
I I Ok I 03 8.1 Objections in General 

11Oki038. l(l) k. In General. 
Most Cited Cases 
The rule that the failure tci object to instructional 
error resu Its in forfeiture of the error applies to claims 
based on statutory violations, as well as claimed 
violations of fundamental constitutional rights. 

.ll1l Criminal Law 110 ~1948 

.lJ..Q Crim in al Law 
1 1 OX.XX! Counsel 

11 OX.XXJ(C) Adequacy of Representation 
I !OXXX1f(:)2 Part!cll\a,· Cases and.ls.sues 

1.1Oki945 Instructions 
11Okl948 k. Objecting to 

Instructions. Most Cited Cases 
Defendants argument on appeal that there was a 
reasunabie probability that more favonible verdicts 
would have resulted if counsel had objected to 
allegedly erroneous jury instruction was insufficient 
to explain how counsel's failure to object fell below 
an objective standard of 're.asonableness or how. the 
failure to object resulted in prejudice as required to 
prevail on claim of ineffective assistance of counsel; 
defendant's argument merely presumed. counsel's 
failure to object fell below an objective standard of 
reasonableness and that defendant was prejudiced 
thereby, and defendant also neglected to argue how 
there could be no satisfactory explanation for 
counsel's failure to object. U.S:C.A. Const.Amend. 6; 
West's Ann.Cal. Const. ·Art. 1, § 1-5. 

l1fil. Criminal Law 110 ~1870 

.lJ..Q Criminal Law 
l l OXXXl Co.unsel 

11 OXXXHC) Adequacy of Representation 
1 lOXX.XlCC)I In General 

J l Ok 1870 le In General. Most Cited 
Cases 
A criminal defendant has a constitutional right to the 
assistance of counsel, which. entitles ·the defendant 
not to some bare assistance but rather to effective 
assistance. U.S.C.A. Const.Amend. 6; West's 
Ann.Cal. Const. Art. 1, § 15 . 

·@Criminal Law 110 ~1881 
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110 Criminal Law 
-11 OX.XX/ Counsel· 

11 OXXX!(C) Adequacy of Representation 
11 OXXXI(C) I In General 

11Ok1879 Standar'd of Effective 
Assistance in General 

110kl881 k. Deficient 
Representation and Prejudice in General. Most Cited 
Cases 
In order to demonstrate ineffective assistance of 
counsel, a defendant must fu-st ·show counsel's 
performance was deficient because his representation 
fell below an objective standard of reasonableness 
under prevailing professional norms; second, he must 
also show prejudice flowing from counsel's 

.. perfonnance..or-.lack.the>eof.-.U:S.C.A. Const.Amend . 
.§; West's Ann .Cal. Const. Art. 1, § 15. 

122.f Criminal Law llO <£;:;;;>1890 
~}: 

i15Criminal Law 
· --1 lOXXXI Counsel 

11 OXXXl(C) Adequacy of Representation 
1 IOXXXJ(C)2 Particular Cases and Issues 

11 Ok J 890 k. In General. Most Cited 
Cases 
The mere failure to object rarely rises to a level 
implicating one's constitutional right to effective 
legal counsel. U.S.C.A. · Const.Amend. 6; West's 
Ahn.Cal. Const. Art. L § 15. 

J.lll Ci'iminal Law 110 <£;:;;;>1119(1) 

llQ Cr~ninaj_Law -'"'"''' .. "·'·'-... · 
1 I OXXIV R,eview 

11 OXXJV(G) Record and Proceedings Not in 
Record 

11OXXJV!Gll5 Questions· Presented for 
Review 

I !Oki 113 Questions Presented for 
Review 

1 l Ok 1119 Conduct of Trial" iri 
General 

I l Oki 119(]) k. In General. Most 
Cited Cases 
If the record fails to show. why counsel failed· to 
object, a Claim of. ineffective assistance must be 
rejected on appeal unless counsel was asked for an 
explanation and failed to provide one or there can be 
no satisfactory explanation. U.S.C.A. Const.Amend. 

Q_; West's Ann.Cal. Const. Art. 1, § 15. 

1241 Criminal Law I JO <C;:;;;>J884 

llQ Criminal Law 
· 11 OXXXl Counsel 

11 OXXX](C) Adequacy of Repi·esentation 
1 iOXXXlCC)J In General 

1IOki879 Standard of Effective 
Assistan.ce in Generai · 

11Ok1884 k. Strategy and Tactics in 
General. Most Cited Cas'es 
A revi~wing court will not second-guess trial 
counsel's· reasonable tactical. decisions. U.S.C.A. 
Const.Amend. 6; West's Ann.Cal. Const. Art. I,§ is:. 

**858 Valerie G. w~is.,--uiide'r"appoiniment ·by· tlie 
Court of Appeal, for Defendant and Appellant. 
Edmurid G. Brown, Jr., Attorney General, Dane R. 
Gillette Chief As~ls'tant Attorney Gene/·al, Michael 
P. Farr~ll, Senior_·A.ssistant Attorney General, Charles 
A. French, Supervising Deputy f\.ttorney General, 
and Angelo S. Edralin, Deputy Attorney General, for 
Plaintiff and Respondeni. 

**859 HULL, J. 
*446 Following her three-month employment as a 
caregiver for Billy C., an elderiy and depe11d_e,nt adult, 
defendant used blank checks, credit . cards' and 
identifying information unlawfully t!lken from Bili'y 
to obtain cash', purchase at,JtOm().biles a1i'd f!Cquire 
other merchandise. She" was convicted of 5 i offenses, 

- including 22 counts of forgery (Pen.Code. § 470;­
subd. (d)), four counts of receiving stolen property 
(id.,§ 496), three counts of wrongful use of personal 
-identifying infonnation (id,§ 530.5), and various 
drng-related offenses. (Further undesignated section 
references are to the Penal Code.) Sentenced to an 
aggregate, unstayed term of 24 )'ears in state prison; 

·defendant ·appeals, raising I 8 separate clairns of error, · 
some with subparts. We reject nearly all of these 
contentions. However, because we agree with a few, 
we shall reverse her conviction in part. 

FACTS AND PROCEEDINGS 

For the most part; the facts in this matter are 
undisputed. In August 2004, William C. hired 
deferi'c!ant to work as a care'giver foi· his father, BiIJy 
C., who was 80 years old and not in good health. 
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At the time, William C. handled his father's financial 
affairs. Billy C. had two bank accounts: a Cash 
Maximizer Account, from which money could be 
withdrawn only a few times each month; and a Senior 

_ Checking Account. Payments received by Billy were 
deposited in his Senior Checking Account. William 
kept a book of checks for Billy's Senior Checking 
Account and paid Billy's expenses using those 
checks. Other checks for the Senior *447 Checking 
Account were kept in a box under a desk next to 
Billy's bed. Also kept in that box were various active 
credit cards assigned to either Billy or his deceased 
wife, Barbara C. Billy's wallet with identifying 
information was kept in a dresser drawer in his 
bedroom. Various holiday ornaments and decorations 
were kept in tile garage. __ _ 

Defendant cared for Billy five days a week, living at 
the home during those days. Another caregiver, Jean 
M., cared for Billy the -other two days. When 
defendant wa~ r.ct- ~tuying· at_ Billy's home, she 
resided with her sister. 

In November 2004, William received a call from Jean 
M. infom1 ing him that defendant was on her way to 
Billy's home to make the bed. William thought this 
was unusual because by that time Billy was already 
in bed asleep. He drove over to Billy's house and 
found defendant and Jean M. there arguing. William 
told defendant she was not going to wake Billy up to 
make his bed and defendant departed. 

The next day, defendant called William and asked if 
she still had her job. William said he would-get back. 
to her on it. 

On November 28, defendant came into Bailey Motors 
and selected a 1994 Honda Accord to purchase. 
However, because the radio did not work, she did not . 
-complete the purchase at that time. The same day, 
defendant went to Attamable Auto and looked at a 
I 992 Honda Civic. 

The next day, November 29, $10,000 was lrnnsferred 
from Billy's Cash Maximizer Account to his Senior 
Checking Account via a telephone transaction. 
.According to a bank representative, a person can 
transfer funds from one account to another over the 
phone if he or she has the last four digits of the 
account holder's social security number. 

Also on November 29, defendant returned to 
Attainable Auto and told the dealer her grandparents 
were giving her $5,000 lo buy a car. The dealer told 
her the exact amount for the car out the door. Later 
that evening, around 5:30 or 6:00 p.m., defendant 
returned with a check **860 drawn on Billy's Senior 
Checking Account and bought the car. The check was 
already filled out and signed, although defendant may 
have filled in the name of the dealership on the check 
after she arrived. The dealer did not try to verify the 
check with the bank because the bank was closed. 
The check was eventually dishonored. 

Between 6:00 and 7:00 p.m. that evening, defendant 
returned to Bailey Motors and, because the radio had 
been fixed, bought the Honda Ac~ord ~he h::::l iooked 
·at the day before. At the time, defendant told the 
dealer her grandfather was buying the car for her but 
was too sick to come in himself. *448 Defendant 
paid for the car with a check written on Billy's Senior 
Checking Account. The check was eventually -
dishonored by the bank. 

On November 30, $8,000 was transferred by 
telephone from Billy's Cash Maximizer Account to 
his Senior Checking Account. 

On November 30, between I :00 and 1 :30 p.m., 
defendant walked into a Bank of America branch and 
attempted to cash a check for $400 written on Billy's 
Senior Checking Account. However, the signature on 
the check did not match what was on file_ for the 
account and the teller called William C. William told 
her the check was no good and to call the police. 
When the teller wem to speak with her assistant 
manager, she saw that defendant had left. 

- Also on November 30, defendant purchased a 2000 
Dodge Stratus from A II Star Motors. She had earlier 
asked for the price of the car out the door and arrived 
with a -check on Billy's Senior Checking Account 
already filled out.. Defendant told the dealer her 
grandmother was buying the car for her. The check 
was eventually dishonored.-

Sometime in December, Robyn G. purchased a 2000 
Dodge StratL1s from defendant for $3,000. Later, 
Robyn heard a report that the car bad been stolen and 
turned it over to the police. 
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On December 9, Mellony S. purchased a 1992 Honda 
Civic from defendant for $1,500: However, when 
Mellony tried to register the vehicle at the 
Department of Motor Vehicles, she was anested, 
because the car had been reported stolen. 

At 7:20 p.m. on December 9, defendant entered a 
Mervyn's store and used Barbara C.'s Mervyn's credit 
card to purchase merchandise. She signed Barbara 
C.'s name to the charge receipt. 

On December 10, defendant used Barbara C.'s J.C. 
Penney credit card to purchase $7 50 in gift 
certificates. 

On -December .14, defendaiiCpiii'diiisi.id a 1996 
Mitsubishi Eclipse from R & R Sales for $9,000. 
Defendant told the dealer at the time that her •449 
grandfather was buying the car for h'er and had given 
her a check. Defendant filled in the name of the 
payee 0~

0

the check. The check was later dishonored. 

On December 17, defendant passed four checks on 
·Billy C.'s Senior Checking Account at Wal-Mart to 
purchase merchandise. The checks were written in 
the amounts of $150.02, $200, $203.59 and $248.98 
and contained the forged signature of Barbara C. 

On the exening of December 20, Christine B. asked 
defendant for a ride home, and she and her boyfriend, 
Mike M., got iillo a 1996 Mitsubishi with defendant. 
At appi·oximately ii :45 p.m., Sergeant Steve Sol us 
of the Redding Police Department observed the 
Mitsubishi travelling on Interstate Highway 5 and, 
because it had been reported stolen, attempted to 
effect a traffic stop. However, instead of stopping, the 
Mitsubishi sped away, coinmitting various traffic 
offenses along the way. Solils gave chase. 

**861 Salus eventuaily found the Mitsubishi stopped 
in a trailer park with the driver's side· door open and 
the driver's seat empty. He found Christine B. and 
Mike M. still inside the car. However, the driver was 
never located. In the car, officers found a pouch 
containing check exchange cards, Wal-Mart receipts, 
check ca;bons for Billy C.'s Senior Checking 
Account, identification cards in the name of 
Christena D., a Mervyn's credit card in the name of 
Barbara C., a J.C. Penney credit' card in the 'name of 

Billy C., Discover credit cards in the name of Barbara 
C., Bank of America access cards in the name of 
either Billy or Barbara C., and an altered driver's 
license in the name of Barbara C. They also found 
two hypodermic needles, a glass device for smoking 
narcotics, and a clear plastic baggie containing 
methamphetamine. 

Defendant had been the care giver for Christena D. 
between January and March 2004. 

On December 23, defendant called Palo Cedro 
Motors asking about a Ford Mustang on the lot. 
Defendant asked how much it would cost out the 
door and said she would come by later to purchase it. 

Defendant arrived at the· dealership with -a-·check-· - ·----""·- ·-·· 
made out to Palo Cedro Motors with the notation 
"Xmas gift." She sat down with a salesman, Gregory 
V., to fill out a credit application. Defendant 
appeared to the salesman to be in a hurry, asking why 
she needed to fill out a· credit application when she 
was paying cash. Gregory told her it was the 
dealership's policy that buyers take a test drive, but 
defendant said she did not want to do so. Gregory 
insisted, and they went out on a test drive. 

*450 Meanwhile, Edward C., the owner of the 
dealership, called the bank to verify the funds were 
available. He then called the owner of the bank 
account and the woman who answered told him to 
call the police, which he did. 

When Gregory and defendant returned from the test 
drive and started to get out of the car, a police car_,. 
pulled in behind them. Defendant got back in the car 
and pulled away. As she did so, she pdrnd Gregory in 
the side with something he took for a gun and 
ordered him out of the car. Shortly after leaving the 
-lot, Gregory opened the car door and rolled out onto 
the pavement, injuring himself. 

The police chased and eventually found the Mustang, 
but there was nobody inside. They searched the area 
for about 10 minutes and found defendant lying in a 
fetal position under a tree. In a purse defendant had 
with her, officers found hypodennic needles, a 
narcotics smoking device, methmnphetamine, 
Vicodin, two blank Bank of America checks with the 
name Billy C. on them, Honda keys, a Nieman­
Marcus credit card, and pages of notes with account 
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information on them. They did not find a gun. 

Later that night, police .officers found a Honda 
automobile parked one block ·from Palo Cedro 
Motors. TI1e keys taken from defendant matched the 
Honda. Inside the vehicle, the officers found a J.C. 
Penney gift card in U1e name of defendant in the 
amount of $750 with a letter entitling defendant to a 
gift from Barbara C., a death certificate for Barbara 
C., multiple check carbons in the name of Barbara C., 
credit cards and identifications for Billy and Barbara 
C., and notepaper with account information and 
passwords on it. 

In late November, defendant had given her sister a 
key and contract for a storage unit. On December 29, 
the ,police opened the storage. unit using the ke:: 
defendant had given her sister. Inside, they found 
holiday ornaments and decorations belonging to Billy 
c. 

Defendant was charged with the following offenses: 

**862 Count 1: Carjacking(§ 215, subd. (a); the Ford 
Mustang taken frcim Palo Cedro Motors and Gregory 
Y. on December 23). 

Count 2: Unlawfu I driving or taking a motor vehicle 
(Yeh.Code, § 10851, subd. (a); the Ford Mustang 
taken from Palo Cedro Motors on December 23). 

Count 3: Forgery(§ 470, subd. (d); the check passed 
to Palo Cedro Motors on Dccem ber 23 ). 

Count 4: Possession of a forged item (§ 475, st,brl. 
(b); a blank Bank of America check with Billy C.'s 
name on it found on December 23). 

*451 Count 5: Possession of a forged item (§ 475, 
·subd. (b); a blank Bank of America check with Billy 
C's name on it found on December 23). 

Count 6: Possession of a controlled substance (Health 
& Saf.Code, § 11377, subd. (a); the 
metharriphetamine found on December 23). 

Count 7: Transpo1tation of a controlled substance 
(Health & Saf.Code, § 11379, subd. (a); the 
methamphetamine found on December 23). 

Count 8: Acquiring or retatn mg possession of an 
access card with intent to defraud, a· misdemeanor ( § 
484e, subd. (c); the Neiman-Marcus credit card found 
on December 23 ). 

Count 9: Unlawful possession of a hypodermic 
needle, a misdemeanor (Bus. & ·prof.Code, § 4140; 
found on December 23). 

Count 10: Unlawful possession of a smoking device 
(Health & Saf.Code, § 11364; found on December 
23). 

Count 11: Unlawful driving or taking a motor vehicle 
(Yeh.Code,§ 10851, subd. (a); the Mitsubishi driven 
ori December 20). 

. Count 12: Forgery (§___1]_Q, subd. (d); the check 
. written to R & R Sales on December 20). 

·.Cou:-it .. 13.: . Evading. a pursui:i.g ... penc: 8ff::e:_ 
(Yeh.Code, § 2800.2; the chase of the Mitsubishi on 
December 20). 

Count 14: Possession of a controlled substance 
(Health & Saf.Code. § 11377, subd. (a); the 
methamphetamine found on December 20). 

Count 15: Transportation of a controlled substance 
(Health & Saf.Code, § 11379, subd. (a); the 
methamphetamine found on December 20). 

Co~i11 16: Unlawful possession of a hypodermic 
needle, a misdemeanor (Bus. ·& Prof.Code, § 4140; 
found on D.::.:~:ib,:: '2~\;. -= -. ·-·-

Count 17: Receiving stolen property (U2§, subd. 
(a); the book of checks found on December 20). 

Count 18:. Acquiring or retaining possession of an 
access card with intent to defraud, a misdemeanor(§ 
484e, subd. (c); four Bank or' America _access cards 
found on Decembe,r 20), 

*452 Count 19: Unlawful use of personal identifying 
information, a misdemeanor (§ 530.5, subd. (d); 
Christena D.'s identifying information found on 
December 20). 
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Count 20: Unlawful use of personal identifying 
infonnation, a misdemeanor (§ 530.5, subd. (a); 
Barbara C.'s identifying information used at Wal­
Mart on December 17). 

Count 2 i: Receiving stolen property (.§...1.2.§, subd. 
(a); Barbara C's Discover card found on December 
20). 

Count 22: Unlawful driving or taking a motor vehicle 
(Veh.Code. § 10851, subd. (a); the 1994 Honda 
Accord taken from Bailey Motors on November 28). 

Count 23: Forgery (.§__.:!.]Q, subd. (d); the check 
written to Bailey Motors on November 28). 

Coui1t 24: Uriliiwfui driving or taking a motor vehicle· 
(Yeh.Code, § 10851, subd. *"863 (a); the 1992 
Honda Civic taken from Attainable Auto on 
Noveml:ier 29). 

Courii .. 25: Forgery CL.:!1.Q, subd. ( d); the check 
written to Attainable Auto on November 29). 

Count 26: Theft by a caretaker from an elder or 
dep~ndent adult(§ 368, subd. (e); theft from Billy C. 
between August 1 and November 30, 2004). 

Count 27: Unlawful driving or taking a motor vehicle 
(Veh.Code. § 10851, subd. (a); the 2000 Dodge 
Stratus taken from.All Star Motors on November 30). 

Count 28: Forgery (§___flQ, subd. ( d); the check 
written to All Star Motors on November 30). 

Count 29: Forgery(§ 470, subd. (d); check No. 5268 
written to defendant for $400 oi1 November 30). 

Count 30: Forgery(~ subd. (d); check No. 5251 
writien to defendant for $200 on November 12). 

Count 31: Forgery (§ 4 70, subd. ( d); check No. 5252 
wl'itten to defendant for $200 on November 13). 

Count 32: Forgery(§ 47o, subd. (d); check No. 5254 
written to defendant for $200 on November 15). 

•453 Count 33: Forgery (§_izQ, subd. (d); check No. 
5263 writien to defendant for $170 on November 22). 

Count 34: Forge1·y (§ 470, subd. (d); check No. 5264 
written to defendant for $170 on November 22). 

Count 35: Receiving stolen property (§ 496, subd. 
(a); the holiday ornaments). 

Count 36: Forgery~' subd. (d); check No. 5260 
written to defendant for $170 on November 23). 

Count 37: Forgery(§ 470, subd. (d); check No. 416 
for $180 cashed at Bank of America on Noveniber 
23). 

Count 38: Forgery (§__ill, subd. (d); check No. 420 
for $200 cashed at Bank of America on November 

·- ~·-··· ··--~·-·· ._, ., . ,. . -· . . 
26). 

· Count 39: Forgery (§_ill, subd. (d); check No. 421 
for $180 cashed at Bank of America on November 
26). 

Count 40: Forgery C§....11.Q, subd. (d); check No. 423 
for $180 cashed at Bank of America on November 
27) 

Count 41: Forgery(§ 470, subd. (d); check No. 5261 
for $180 cashed on November 29). 

Count 42: Forgery G...11.Q, subd. (d); check No. 5273 
for $150.02 passed to Wal-Mart on December 17). 

Count 43: Forgery G...11.Q, subd. (d); check No. 5274 
~~'._ $200 J?!'!~~".¢ tg Wal.~Mart on Decem ber,17). 

Count 44: Forgery(§ 470, subd. (d); check No. 5275 
for $203.59 passed to Wal-Ma1i on December 17). 

Coi1rit 45: forgery(§ 470, subd. (d); check No. 5279 
for $248.98 passed to Wal-Maii on December 17). 

Count 46: Receiving stolen property (.§...1.2.§, subd. 
(a); the Mervyn's credit card of Barbara C. used on 
December 9). · 

Cou1it 4 7: Unlawful use of personal identifying 
information, a misdemeanor (§ 530.5, subd. (a); 
Barbara C.'s identifying information used at Mervyn's 
on December 9).' 
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*454 Coll!1t 48: Second. degree burglary (§ 459; 
entering Mervyn's on December 9 with intent to 
steal). 

Count 49: Forgery(§ 470, subd. (d); signing Barbara 
C.'s name to the Mervyn's charge receipt on 
December 9). 

Count 50: Signing another's name to ah access card 
or sales slip, a misdemeanor (.§ __ 4.ll.4f, subd. (b); 
signing the Mervyn's receipt on December 9). 

**864 Count 5 l: Fraudulent use of an access card (§ 
484g); purchase of the gift card from J.C. Penney on 
December l 0). 

Defendant was convicted on all counts and, as 
mentioned above, was sentenced to an aggregate, 
uristayed term in state prison of 24 years. 

DISCUSSION 

1-Il .Eli'..!. 

FN** See footnote*, ante, 

III 

Counts 20 and 47 

ill On counts 20 and 47, defendant was convicted of 
unlawful us·e or transfer of personal identifying 
infori11ation ~ithin die meaning of section 530:5, 
suodivisio1i (a).·· That subdivision ~eads: · "Every 
person who willfully obtains personal identifying 
infon11ation ... of another person, and uses that 
infon11ation for any unlawful purpose, including to 
obtain, or attempt to obtain, credit, goods, services, 
real property, or medical information without the 

. consent of that person, is guilty of a. public 
offense .... " 

In count 20, defendant was charged with violating 
section 530.5, subdivision (a), on or about December 
20, 2004. In count 47, she was charged with violating 
that p~qvision on or about Dec.ember 9, 2004. In her 
argu111.ei1ts to the jury, the p·rasecutor explained count 
20 relates to defendant's use of Barbara C.'s driver's 

license at Wal-Ma1i on December I 7, while count 47 
concerns defendant's use of the driver's license at 
Mervyn's on December 9. 

Defendant contends her conviction on count 47 must 
be reversed, because there was only one unlawful 
taking of personal identifying infon11atioh. - * 455 
According to defendant, "[s]ince there was only a 
single acquisition of the drivers licenses, and her use 
thereof was motivated by a single plan to use 
Barbara's identification when passing stolen checks 
and credit cards to obtain merchandise, [defendant] 
only committed a single violation of section 530.5, 
subdivision (a)." 

[l] We disagree. In order to violate section 530.5, 
subdivision (a), a defendant rr,.u.~t_both Cl),_o~\ain 
personal identifying information, and (2) use that 
information for an unlawful purpose. (People v. 
Tillotson (2007) 157 Cal.App.4th 5 I 7, 533. 69 
Cal.Rptr.3d 42.) Thus, it is the use of the identifying 
ir,forir,<ltion for an unlawful purpa:;c that completes 
the crime and each separate use constitutes a new 
crime. 

Defendant cites two cases, People v. Bailey ( 1961) 55 
Cal.2d 514, 11 Cal.Rptr. 543, 360 P.2d 39 (Bailev l 
and People v: Robertson (1959) l 67 Cal.App.2d 57 l. 
334 P.2d 938 (Robertson ), for the proposition that 
where multiple takings are motivated by a single 
intention and plan, they constitute a single crime. In 
Bailev, the defendant was charged with a single count 
of grand theft in connection with her fraudulent 
receipi of muliiple welfare paymei1ts which, 

. singularly, were below the threshold for grand theft 
but, in ihe aggregate, were sufficient. fBailey, at o. 
515-516, 11 Cal.Rptr. 543, 360 P.2d 39.) The court 
concluded it was proper to consider the multiple 
welfare payments as one offense where. they were 
motivated by a single intent and plan. (Id. at p. 5 l 9, 
11 Cal:Rptr. 543, 360 P.2d 39.) 

[n Robertson, the defendant was convicted of three 
counts of grand theft and one count of petit theft 
stemming from his conduct in obtaining charg·e 
accounts at four stores and making multiple 
purchases on those charge accounts. (Rober/son, . 
s11pra, 167 Cal.App.2d at pp. 573, 574, 576, 334 P.2d 
938.) The court concluded it was proper to 
aggregate the purchases at each store to deten11ine if 
the offense was grand **865 or petit theft.· Accord mg 
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to the court: " '[T]he general test as to whether there 
are separate offenses or one offense is whether the 
evidence· discloses one general intent or discloses 
separate and distinct intents. The paiticular facts ... of 
each case determine the question. lf there is but one 
intention, mie general impulse, "and one plan, even 
though there is a series of transactions, there is but 
one offense, and this is so whether the theft is 
accomplished by larceny or embezzlement.' " (Id. at 
p. 577, 334 P.2d 938, quoting from Peoo/e v. Howes 
LJ.2N) 99 Cal.Aop.2d 808. 818-819. 222 P.2d 969.) 

The foregoing cases are distinguishable. The question 
in each was whether a defendant will be permitted to 
avoid a charge of grand theft by breaking up his 
transaCtions into a series of petit thefts. A defendant 

to whom they were made to paii with his prope1ty 
does not immune the defrauding person from 
punishment for subsequently obtaining from said 
person othe1· prope1ty which was parted witl1 under 
the influence of the fraudulent representations which 
were still operating upon the mind of the defrauded 
person at the time he passed his property into the 
hands of said designing person." (PeolJ/e v. Rabe, 
supra. 202 Cal. at p. 413, 261 P. 303.) 

ill By parity of reasoning, a single theft of personal 
identifying information and use of that information to 
obtain prope1ty will not immunize the thief from 
prosecution for subsequent uses of the information to 
obtain other property. 

........ rn.might.go into a store and buy a large amountof._;_·-···ln People v.·Neder (1971) 16 Cal.Ap_£.3d 846 94 
merchandise on a single occasion or spread those Cal. Rptr. 3 64 (Nee/er ), the defendants Llsed another's 
purchases out over several days. However, the end credit card to make three separate purchases from the 
result to the merchant·is *456 the same. In Bail!!)!. the same store. On each purchase, one of the defendants 
cornt explained: "Whether a series of wrongful acts signed a sale_s slip for the purchase. They were 
·constitutes ·a ·siii"gle ·· "Offense·· ·or multiple offenses convicted of three counts of forgery. (Id. at pp. 849-
depends upon the facts of each case, and a defendant 850, 94 Cal.Rptr. 364.) On appeal, the appellant 
may be properly convicted upon separate counts argued there was only one offense committed within 
charging grand theft from the same person if the the meaning of Bailev, because there was a single 
evidence shows that the offenses are separate and intent and plan associated with the three forgeries. 
distinct and were not committed pursuant to one The CoUJi of Appeal disagreed, explaining: "ln the 
intention, one general impulse, and one plan." instant case it is probably true that the **866 
(Bailev, supra, 55 Cal.2d at o. 519, 1 I Cal.R12tr. 543, forgeries were motivated by a preconceived plan to 
360 P.2d 39.) obtain merchandise from Sears by use of [the 

UJ In deciding whether a defendant commits a series 
of thefts pursuant to a single intent or plan, we do not 
use a single, broad objective of stealing prope1ty. A 
defe.ndant who steals from 111ultiple victims over a· 
lengthy crime spree may have a single objective of 
obtaining as much money or property as possible. 
However, he has still committed multiple offenses. 
(See People v. Ashlev (1954) 42 Cal.2d 246, 273, 267 
P.2d 27 I; People v. Rabe (! 927) 202 Cal. 409, 
413. 261 P. 303· People v. Barber (1959i 166 
Cal.App.2d 735, 741-742, 333 P.2d 777: People v. 
Caldwell (1942) 55 Cal.App.2d 238, 251. 130 P.2d 
495; PeogJe v. Ellison ( 1938) 26 Cal.App.2d 496, 
498-499. 79 P.2d 732.) As the California Supreme 
Court explained in Rabe, "[w]here the proof in a 
given case is sufficient to show the existence of a 
fraudulent intent or purpose on the part of an accused 
to obtain prope1ty from another by false or fraudulent 
representations, the making of the first false 
representations which moved or induced the person 

victim's] credit card and by forging sales slips. 
However, we do not feel * 457 that the Bailey 
doctrine should be extended.to forgery. That doctrine 
was developed for the crime of theft to allow, where 
there is a comrnon plan, the accuniulation of receipts 
from takings, each Jess than $200, so that the taker 
may be prosecuted for grand theft as opposed to 
several petty thefts. The essential act in all types of 
theft is taking. If a ce1tain amount of money or 
prope1iy has been taken pursuant to one plan, it is 
most reasonable to consider the whole .plan rather 
than to differentiate each component part. [Citation.] 
Tlie real essence of the crime of forgery, however, is 
not concerned with the end, i.e., what is obtained or 
taken by the forgery; it has to do with the means, i.e., 
the act of signing the name of another with intent to 
defraud and without authority, or of falsely making a 
document, or of uttering the document with intent to 
defraud. Theft pursuant to a plan can be viewed as a 
large total taking accomplished by smaller takings. It 
is difficult to apply an analogous concept to forgery. 
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The designation of a series of forgeries as one forgery 
would be a confusing fiction.". (Id. at pp. 852-853. 
94 Cal.Roll'. 364. fn. omitted.) 

Section 530.5, subdivision (a), is committed each 
time · an offender · uses · personal . identifying 
il1fonnation for any unlawful purpose. Contrary to 
defendant's argument, the first such fraudulent use 
did not immunize her from punishment for 
subsequent fraudulent uses. Defendant was therefore 
properly convicted on both counts 20 and 47. 

IV 

Counts 49 and 50 

ill !:·er~·~d~~t :o!lt~nd:; :;he :ccUicl i1ct ti:· ·:onVicted on 
both coulltS 49 and 50, because they are both 
premi8ed on the sanie act· of forging Barbara C.'s 
sigilatu1'e to the Mervyn's charge receipt. Therefore, 

. .:l.efolldant argues, her conviction on count 50 1nilst be 
reversed. The Pe.op le colice-de error. . . 

On co'unt 49, defendant w~s convicted of _forgery 
under section 470, subdivision · (d); which reads: 
"Every person who, with the intent to defraud, falsely 
mal<es, alters, forges, or · c'ounterfeits, utters, 
publishes, passes or attempts or offers to pass, as true 
and genuine, any 6fthe followin'g itelll~.·knowing_the 
same to be false, altered, forged, .o.r c'ounterfeitei:I, is 
guilty offorgeiy: ... receiptfor'm'orley ilf property .... " 
In her argument to the jury, the prosecutor explained 
that coimt 49 is based cin defendant ·signing Barbara 
c;.·'.s ~·a1.ne to the Mervyn's charge receip_t: 

- . 
bri'"' "(:"ciiirit ' 50, . defendant was convicted of 

. misdemeanor forgery of an' access card transaction 
within the meaning of secti.on. 484f, subdivision (b). 
That subdivision reads: .. ".A person other than the 
cardholder or a person authorized' by. him or her who, 
with intent to defraud, s(gns_ the name of • 458 

. anoth.i<r or of a fictfrlous person to r;m. access card, 
sales slip, sales draft, or instrument for the pay1~ent 
of money which evi.dences an access card tJ:an.sactmn, 
is guilty of forgery," The prosecutor argued count 50 
is based on defendant;s fraudulent use.of Barbara C.'s 
Merryn's credit 'card. However,' inasmuch as section 
484f, ~ubdivision (b), prohibits th,e. act of signing tl~e 
name of another with intent to defraud, this count is 
necessarily baseci on defendant signing Barbara C.'s 
name to the Mervyn's charge receipt as well. . 

In support of her argument that she cou Id not be 
convicted on both counts 49 and 50, defendant relies 
on People v. Rvan (2006) 138 Cal.App.4th 360, 41 
Cal.Rptr.3d 277 CRvan ). In Rvan. the defendant 
forged a signature on a check and then **867 passed 
the forged check in order to obtain merchandise. She 
was convicted under section 470, subdivision (a), for 
forging the signature and under section. 4 70, 
subdivision (d); for passing the forged check. (Id. at 
pp. 362-363, 41 CaJ:Rptr.3d .277.) The Court of 
Appeal concluded she could not be convicted on both 
counts, because subdivisions (a) and (d) of section 
4 70 are alternate ways ·of describing the same offense 
of forgery. The court pointed out that, as originally 
enacted, section 470 did not have subdivisions, and 
courts had consistently held _there is one crime of 
forgery and the various acts-proscribed by the statute 
are simply different means of committing the offense. 

(Id. at pp. 364, 366, 41 Cal.Rptr.3d 277 .)According 
to the court, "[t]he overhaul of section 470 and , 
related·provisions·was intended to' "make [the] laws_:, 
governing financial crimes more 'user friendly' " ' 
and ' "to clarify and streamline existing law with 
regard to forge/)' and credit card fraud." ' It was not 
intended to 'change the mean_ing or legal significance 
of the law,' but.' "merely [to] organize[] the.relevant 
code sections into a cohesive and succinct set of laws 
that can be readily referred to and understood." ' " 
(Id. atp. 366,41Cal.Rptr.3d277.) 

Defendant recognizes that cou.nts 49 and 50 alleged 
violations of different statutes rather than different 
subdivisions of the· saine. statute. Nevertheless, she 
argu·e·s ·the ·two . statutes are just alternate . ways· of .. 
committing the single crime of forgery. 

We disagree. In Ryan, the ·court made a point of 
distinguishing cases where the defendant was 
accused of violating different statutes, (Ryan· sujira, 
1°38 Cal.App.4th at'pp. 368-369. 41 Cal.Rptr.3d 277.) 
. The court explained: "While each· statute· ·_may 

represent a different statement of the same offense, it 
sets out a separate crime, not just-as in ·the case of 
section 4 70-alteriuite ways in which the same· crime 
can be committed. In the case before us, although 
appellant .arguably committed separate acts-signing 
the checks and then uttering them-she did not, 
thereby, violate more than one statute, but simply 
committed acts contained, in separate subdivisions of 
a single statute, all of which were simply different 
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ways of violating the statute." (Id. at p. 369. 41 
Cal.R.ptr.3d 277.) 

*459 In conceding error in this instance, the People 
rely primarily on Neder . . · As described above, the 

forgery statute (former section 484a) demonstrated a 
legislative intent that prosecution under the general 
forgery statute (§ 470) is no longer precluded. (See 
Stats.1967, ch. 1395, § 8, p. 3260.) 

defendant in Neder was charged with three counts·.of Relying on Liberto. the Neder court concluded the 
forgery under section 470 stemming from three credit defendant was properly prosecuted under section 470, 
card purchases. (Neder, supra. 16 Cal.App.3d at pp. rather than section 484f. (Neder. suvra. 16 
849-850, 94 Cal.Rptr. 364.l The defendant argued Cal.App.3d at p.· 855, 94 Cal.Rptr. 364.) The court 
he could not be prosecuted under the general forgery explained: "We agree with Liberto that the 1967 
statute (U}Q) but instead must be prosecuted under enactment, which repealed section 484a, added 
the more specific statute for credit card forgeries C§. section 484f, and provided '(t]his act shall not be 
484D, relying on a line of cases holding that where ·a construed to preclude the applicability of any other 
general statute and a specific statute cover the same provision of the criminal law,' expressed a legislative 
criminal conduct, the defendant can be convicted intent to overcome the judicial interpretation 
only of the specific statute. (See People v. Ruster theretofore placed on credit card prosecutions to the 
(19-76) .16.· CalJd. 690,. 698-699, .. 129 Cal.Rotr. 153, effect that a person charged.with an offense involving 
548 P.2d 353,disapproved on other grounds in People .. a credit, card could not be prosecuted under the 
v. Jenkins (1980) 28 Cal.Jd 494, 503, fn. 9, 170 ·general statutes if the People so chose." [Neder 
Cal.Rptr. I. 620 P.2d 587 [unemploymenfinsurance supra, 16 Cal.App.Jct at p. 855. 94 Cal.Rptr. 364, fn. 
fraud must be prosecuted under Unemployinen·t . --·--~:J1itte~.) ............ ·--- . .,_ ....... .. 

· 1nsurand;-ncode section 2102 rather than Penal Code .. 
section 470); Peoplev. Gilbert (1969) l Cal.3d475, 
4 79-481, · 82 Cal.Rptr. 724. 462 · P .2d 580 [welfare 
fraud must. be prosecuted ·under. Welfare and 
Institutions Code ·section 11482 rather than the 
general theft statute, Penal Code section 484); Jn re 
Williain~bn (1954) 43 Cal.2d 651, 654, 276 P.2d593 

'('' 'It is the· general rule that where the· general statute 
standing .alone would include the same matter ·as the 
special act, and thus conflict with ii, the special act 
will be considered' as an exception to the general 
statute whether it was passed ·before or after· such 

· · general enactment' "]; **868Peopie. · v, · Swann 
( 1963) 213 Cal:App.2d 447, 449, 28 Cal.Rptr, 830 
[credit cai·d fraud must be prosecuted under former 
Penal Code section 484a rather than the rriore general 
forgery statute, Penal Code section 470].) 

1:" 

In Neder. the court found the foregoing line of cases 
inappl1cable: Those cases were premised . mi. a . 
detenninatiOri that; where the Legislature enacts a 
special statute covering the same conduct as a general 
statute, it niust have intended to create an. exception· 
to applicatioi1 of the general statute. (See People v. 
Jenkins, suora. · 28 CaUd at ·pp. 505,506;i J70 
Cal.Rptr. I, 620 P.2d 587: · People v. Ruster.suB/.a, 
16 Cal.3d at p. 699, 129 Cal.Rptr>153, 548 P.2d 
353.}"· However, in· Peop/e··v. Liberto (1969)'2'74 
Cal.App.2d 460, 79 Cal.Rptr. 306, the court pointed 
out that 1967 amendments to the special credit card 

*460 The People read Neder to mean a defendant 
guilty of credit card forgery can be prosecuted only 
under section. 470. However, that is not what the 
court held. The question presented in Neder was 
whether the defendant was properly convicted ·under 
section 470, and the Court of Appeal answered that 
question in the affirmative. However, because the 
defenda\1t was not als,o prosecuted under section 
484f, there was no occasion to determine whether he 
could be prosecuted under both provisions. 

(6][7][8] An accusatory pleading may charge 
different staterrients ·of the same offense. ~-) As 
a general rule; ·«a-=pii'f§oii niay''be co1iviCi'ed of, 
although not punished for, more than one crime 
arising out of the same· act or course of conduct. 'In 
California, a single act or course of conduct_ by a 

. defendant can lead to convictions "of aliy number of 
the offenses charged." [Citations.]' (Citation.]" 
(People v. Reed (2006) 38 Cal.4th 1224, 1226-1227, 
45 Cal.Rptr.3d 353. 137 P.3d 184 (Reed).) 

[21 "A judicially created exception to the general rule 
periiiiriillg multiple convictions 'prohibits niultiple 
conviciiciris based on necessarily irichided offenses., 
[Citatii.ili.] '[I]f a ·criine calliiot be committed without 
also necessarilf ccimmittfrig a lesser offense, the 
lattfr is a lesser. included offense within the former.' 
[Citation.]" (Reed. supra, 38 Cal.4th at p. 1227, 45 
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Cal.Rptr.3d 353. 137 P.3d 184.) 

[I Olfl I J Two tests .have traditionally been applied to 
determine whether one offense is necessarily 
included within 'another: the "elements" test and the 
."accusatory pleadi.ng" test. "Under the elements test 
if the statutory elements of the greater · offense· 
include all of the statutory. elements of the lesser 
offense, the latter is necessarily in,cluded in the 
former. Under the accusatory ·pleading test, if the 
facts actually alleged in the accusatory pleading 
include all of the elements of the lesser **869 
offense, the latter is necessarily included in the 
former." (Reed, supra. 38 Cal.4th at pp. 1227-1228, 
45 Cal.Rptr.3d 353, 137 P.3d 184.) 

In Reed, supra 3L.C.?J.4!h__~LP.il~ 1229 45 
Cal.Rptr.3d 353, 137 P.3d 184, the California 
Supreme Comi concluded only the ele'inents test•may 
be applied in determining whether multiple 
convictions are permitted. 

11rns, the question in the present' ·matter is whether 
section 484f, subdivision (b), the lesser misdemeanor 
offense charged in count 50, is a necessarily included 
offense of section 470, subdivision (d). If so, then 
defendant- could not be convicted of both based on 
the same·act. 

As described above, section 484f, subdivision (b), is 
violated where a persori, without authofizatiori, · 
"signs the mime of a·nother or of a ·fictitious person to 
an access card, sales slip, sales draft, or instrument 
for the payment of money which evidences ail access 
card transaction."(§ 484f, subd. (b).) *46l"The acfus 
reus of this 0ffe-n!?-: i:? signing. the nu1r..e '..:~ :!!":'.:~!!~:. 

By contrast, section 470, subdivision (d), can be 
violated· where a person "falsely makes, alters, 
forges, or· counterfeits, utters, publishes, passes. or· 
attempts or offers to pass, as true and genuine" any of 
a number of items, including a "i·eceipt for 'nioney or; 
prope1iy." (§_4]Q, subd. (d).) It is readily apparent 
that section 470,' subdivision (d), can be ·violated 
without also violating section 484f, subdivision (b). 
Section 470, subdivis.ion (d), may be violated by 
forgiJlg a signature on one of the indicated 
documents. However, it. may also be violated by 
uttering, publishing or passi~g .the item, whether or 
not the person also forged. a s.ignature on it. In. the 
latter case, there is no . .violation of section 484f, 
subdivision (b). 

Of course, in the present matter, the People argued 
both offenses were committed by virtue of the same 
act, signing Barbara C.'s name to the charge clip. 
However, as the State Supreme .Court determined in 
Reed. supra; 38 Cal.4th at page 1229, 45 Cal.Rptr.3d 
353, 137 P.3d 184, we cannot look beyond the· 
statutory elements of the offenses to determine if one 
is a necessarily included offense of the other. In this 
case, under the elements test, section 484f, 
subdivision (b ), is not a necessarily included offense 
of section 470, subdivision (d). Therefore, defendant 
was properly convicted on both counts 49 and 50. 

V-VI~ 

VII 

. Multiple Receiving Stn/r.n Prnpei·ty Counts 

(12][13] Defendant contends her conviction on three 
of the four receiving stoleri prope1iy counts 
mentioned in the preceding section must be reversed, 
because the prosecution failed to prove the property 
subjeCt to those counts was received on different 
occasions:· As noted above, in count 17, defendant 
was charged with receiving checks belonging to Billy 
C. on or about December 20, 2004; in count 21, she 
was charged with receiving Barbara C.'s Discover 

.card on or about December 20, 2004; in count 35, she 
was charged with receiving holiday ornaments and 
decorations beionging .to Billy. C. on. and between 
November 28, 2004. and December 29, 200.4; and in 
coun'i". 4·6, she was charged with receiving Barbara 
C.'s Mervyn's credit card on or about December 9, 
2004. 

[Bl Where a· defendant receives .. multiple· articles of 
stolen property at the .same time, this amounts to but 
one offense of *"870· receiving stolen property. 
*462 (People v. Lvons (1958) 50 Cal.2d 245. 275, 
324 P.2d 556: People v. Smith (\ 945) 2.6 Cal.2d 
854. 858"859, 161 P.2d 941: People v. Willard 
(189ll 92 Cal." 482; 488, 28 P. 585:) A~ the 
California· Supreme Court explained in Smith; this 
circumstance is comparable to the crime of larceny, 
"which authorities hold .that,; the theft of several 
articles at.one and the same time.constitutes bufone 
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offense although such articles belong to several 
different owners." (People v. Smith, suora. 26 
Cal.2d at p. 859, 16 l P.2d 94 J .) 

Tlie People concede that counts 17 and 21 are 
duplicative, as they concern checks and a credit card 
that were found in the Mitsubishi on December 20, 
2004, and, hence, were possessed·by defendant at the 
same time. However, the People argue conviction on 
the other counts was proper, because they were 
committed on different occasions. 

Penal Code section 496, subdivision (a), reads in 
pertinent part: "Every person who buys or receives 
any property that has been stolen or that has been 
obtained in any manner constituting theft or 
exto11ion,.lcnowing the property ·lo be .. so:stolen or 
obtained, or who conceals, sells, withholds, or aids in 
concealing, selling, or withholding any property from 
the owner, knowing the prope1ty to be so stolen or 
obtained, shall be punished by imprisonment in a 
state" prisci'h, or iii a couiii:Y jail for not niore tha11 iin~ 
year. ... " 

Despite its common moniker of rece1vmg stolen 
prope1ty, this offense may be committed in a number 
of· ways, to wit, buying, receiving, concealing, 
selling, withholding, or aiding in concealing, selling, 
or withholding stolen property. 

Uil The. People contend counts 17 and 21 are 
duplicative because the prope1ty subject to those 
counts was "possessed" by defendant at the same 
time. However, mere possession .. is not one of the 
means by which this offense can be committed. Of 

. course, possession may be view\ici as ancitfier way of 
saying the prope1ty was withheld or concealed from 
its rightful owner. Nevertheless, the mere fact the 
checks and credit card were withheld or concealed 
from the rightful owner by defendant at the same 
time, i.e., the day they were found in the Mitsubishi, 
does not preclude conviction for multiple counts of 
receiving stolen property. If the evidence showed 
those items had been received by defendant on 
different occasions, presumably multiple convictions 
would be permitted. 

lt is often the case with theft-related offenses that the 
People do not have direct evidence of the theft of the 
victims' prope1ty. Although circumstantial evidence · 
of a defendant's opportunity to steal the items and 

later possession of them would suggest he was the 
thief, it is a safer bet to prosecute for receiving stolen 
property. 

*463 That appears to be the case here. Circumstantial 
evidence of defendant's opportunity to steal property 
while working for Billy C. coupled with Iler later 
possession of that property suggests she was the thief. 
Nevertheless, it is conceivable someone else stole the 
property and passed it on to defendant. Therefore, 
with uncontradicted evidence of defendant's 
possession of the property under circumstances 
suggesting it had been stolen by someone, the People 
may have considered prosecution for receiving stolen 
property the more prudent course. 

As with the- Jack ·of' direct ·evidence that-~defendant 
stole the property, there is nothing in the record to 
suggest the People had any evidence as to when 
defendant came into possession of it. Counts 17 and 

.. ,21 alleged receipt of stolen property on or about 
Dece1nbei: · 20; 2004. This was the day the property 

· was discovered by the police. However, presumably 
it was received by defendant some time earlier. 
**871 On the other hand, December 20 would be a 
day on which defendant withheld or concealed the 
property from its rightfu I owner. Count 46 alleged 
receipt of the Mervyn's credit card on or about 
December 9, 2004, the day ii was used by defendant 
to purchase merchandise. Count 35 alleged receipt of 
the holiday ornaments on and between November 28, 
2004 and December 29, 2004. Evidence presented at 
trial established that defendant gave her sister.a. key 
to a storage unit toward the end of November 2004 
and the holiday ornaments were found in the' unit on 
December 29, 2004 . 

Defendant was charged in counts 17, 21, 35, and 46 
in the alternative with buying, receiving, concealing, 
selling, withholding, or aiding in concealing or . 
withholding property. No evidence was presented as 
to defendant buying, receiving, or selling any of the 
property. Thus, on each count, defendant's guilt 
turned on when she concealed or withheld the 
property from its owner. In her argument to the jury, 
the prosecutor explained these counts were based on 
defendant's possession of the property, i.e., her 
concealing or withholding the property, on the 
indicated days. 

As with counts 8 and I 8 discussed above, the People 
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were required to prove defendant concealed or 
withheld. the prope1iy subject to counts 17, 21, 35; 
and 46 at the time alleged. Tl1ey satisfied that burden. 
They were not required to prove when defendant 
received the property, as that was not their theo1y of 
liability. B·ecause the evidence showed de.fendant · 
possessed both the checks of Billy C. (count 17) and 
the Discover card of Barbara C. (count 21) on or 
about December 20, 2004, she cou Id not be convicted 
on both offenses. (People v. Smith, supra. 26 Cal.2d 
at pp. 858-859, 161 P.2d 941: People v. Lvons. 
supra 50 Cal.2d st p. 275, 324 P.2d 556: People v. 
Willard, supra, 92 Cal. at p. 488, 28 P. 585.) Her 
conviction on count 21 must therefore be reversed. 

*464 VIII 

Unanimity Language of Various Instructions 

ilfil In connection with counts 17, 21, 35 and 46, the 
jury was instructed on. the offense of receiving stolen 
property pursuant ·to · a inodified ···version · of 
CALCRIM No. 1750 as follows: 

"The defendant is charged in Counts 17, 21, 35, 46 
with receiving stolen property. 

"To prove that the defendant is guilty of this crime, 
the People must prove that: 

"I. The defendant received; concealed, or withheld 
. from its owner property that had been stolen; 

"AND 

"2. When the defendant received, concealed or 
withheld the property, she lmew that the property had 
been stolen. 

"Propetiy is stolen if it was obtained by any type of 
theft, or by burglaiy. 

"To receive propetiy means to take possession and 
control of it. 

"Mere presence near or access to the propetiy is not 
enough. 

"Two or more people can possess the prope1ty at the 

same time. A person does not have to actually hold or 
touch something to possess it. It is enough if the 
person has control over it or the right to control it, 
either personally or through another person. 

"You may.no/find the defendant guilty unless you all 
a~ee that the People have proved lhe defendant 
received, concealed or withheld from its owner at 
least one item of property that had been stolen and 
you all agree on which item of property had been 
received, concealed or withheld." (Italics added.) · 

**872 Defendant contends the final paragraph of the 
instruction was inadequate· as a unannrnty 
requirement, because "it allowed the Jury to convict 
[her] of all four counts of receiving stolen prope1iy 
even if the jury .. only unanimously agreed that [she] 
had received, concealed or withheld from its owner 
one, rather than four, items of stolen property." 

L!.2l * 465 Defendant failed to object to the 
instruction. As explained above, failure· to object to 
instructional error forfeits the objection on appeal 
unless the defendant's substantial rights are affected. 
(§ 1259; People v. Rodrigues. supra, 8 Cal.4th at 
pp. 1192-1193. 36 Cal.Rptr.2d 235, 885 P.2d 1.) 
"Substantial rights" are equated with etTors resulting 
in a miscarriage of justice under People v. Watson, 
supra. 46 Cal.2d 818. 299 P.2d 243. (People v. 
Arredondo, suora, 52 Cal.App.3d at p. 978. 125 
Cal.Rotr. 419.) 

llfil The forfeiture rule applies to claims based on 
statutory violations, as well as claimed violations of 
fundamental consiitutional rights. ( 111 re Seaton 
(2004) 34 Cal.4th 193, 198, 17 Cal.Rptr.3d 633. 95 
P.3d 896.)"The reasons for the rule are these: ' "In 
the hurry of the trial many things may be, and are, 
overlooked which would readily have been rectified 
bad attention been called to them. The law. casts upon 
the party. the duty of looklng after his legal rights and 
calling the judge's attention to any infringement of 
them. If any other rule were to obtain, the party 
would in most cases be careful to be silent as to his 
objections until it would be too late to obviate them, 
and the result would be that few judgments would 
stand the test of an appeal." ' " Ubid.)"To consider 
on appeal a defendant's claims of en-or that were not 
objected to at trial 'would deprive the People of the 
opportunity to cure the defect at trial and woul.d 
"permit the defendant to gamble on an acquittal at his 
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trial secure in the knowledge that a conviction would 
be reversed on appeal." ' " (Ibid.) 

Defendant contends the last paragraph of the 
instruction should hav·e been modified to read: "You 
may not find the· defendant guilty of count I 7, 21, 35, 
and/or 46 unless you all agree as to each such count 
that the People have proved that the defendant 
received, concealed or wiU1held from its owner at 
least one item of prcipe1ty that had been stolen, and 
you all agree on which item of property has been 
received, concealed or withheld as to each count."­
However, if defendant had brought this to the court's 
attention, it wou Id have been a siinple matter to make 
the requested modifications if warranted. However, 
defendant deprived the prosecution and the comi an 
opportunity to do so. 

In our view, defendant's substantial rights were not 
affected by the instruction as given. The jury was 

.. _ .. _ instructe.Q_ wit_h _CALC::R.IM .No. 3515 that each count 
is a separate crime and must be considered 
separately. In the instruction on receiving stolen 
property, the jury was told defendant was charged 
with four counts of receiving stolen property and the 

· instruction proceeded to define the requirements for 
conviction on one such offense. The language of the 
final paragraph continued this format. It did not direct 
the jL1ry to convict on all four counts if the elements 
for one count are satisfied. Because defendant's 
substantial rights were not affected, her failure to 
object forfeited any claim of error. 

*46~ Defendant raises an identical claim of enor as 
to the instructions given on the offenses of forge1y 
under section 470, subdivision (d), unlawfully 
acquiring or retaining an access card in violation of 
section 484e, subdivision (c), and unlawful 
possession of a hypodermic needle or syringe in 
violation of Business and Professions Code section 
4 I 40. However, as to each instruction,** 873 
defendant failed to object, and her substantial rights 
were not adversely affected thereby. Therefore, for 
the same reasons stated above, her claim of error is 
forfeited. 

lX 

Ineffective Assistance 

ll.21 Defendant contends her counsel's failure to 

object to the unanimity language in the instructions 
discussed . in the preceding section amounted to 
ineffective assistance. According to defendant, "[i]f 
this court agrees with the merits of [defendant's] 
arguments [in the preceding section], but concludes 
the issues are waived [sic l based on lack of specific 
objections, then a further conclusion of ineffective 
assistance of counsel must inexorably follow." 

Ach1ally, the only thing that inexorably follows a 
finding that an argument on appeal has been forfeited 
by counsel's failure to object is a claim of ineffective 
assistance. This has increasingly become the favored 
means by which appellate defense counsel attempt to 
avoid any and all claims of forfeiture. In effect, if an 
issue was forfeited, then counsel's representation 

. must have been deficient, and the ·issue, must be 
considered anyway to determine if the ineffective 
assistance resulted in prejudice. However, tirnt is not 
the applicable standard. 

[201[2 JJ Unde1" both the Sixth Amendment to the 
United States Constitution and article l, section I 5 of 
the California Constitution, a criminal defendant has 
a right to the assistance of counsel. (See Strickland v. 
Washington (1984) 466 U.S. 668, 684-685, 104 S.Ct. 
2052, 2062-2063, 80 L.Ed.2d 674, . 691-692: 
People v. Pope (1979) 23 Cal.3d 412, 422, 152 
Cal.Rptr. 732. 590 P.2d 859.) This right "entitles the 
defendant not to some bare assistance but rather to 
effective assistance." (People v. Ledesma (I 987) 43 
Cal.3d 171, 215, 233 Cal.Rptr. 404, 729 P.2d 839.) 
" '[I]n order to .demonstrate ineffective assistance of 
counsel, a defendant must first show counsel's 
performance was "deficient" because his 
"representation fell below an objective standard of 
reasonableness ... under prevailing professional 
norms." [Citations.] Second, he must also show *467 
prejudice flowing from counsel's performance or lack 

. thereof' " ( In re Avena (I 996) I 2 Cal.4th 694, 72 l, 
49 Cal.Rptr.2d 4 I 3, 909 P.2d 1O17) . 

[22][?3][24) "[T]he mere failure to object rarely rises 
to a level implicating one's constitutional right to 
effective legal counsel." (Peoole v. Boyette (7002) 
29 Cal.4th 38 I. 433, 127 Cal.Rptr.2d 544, 58 P.3d 
12.Ll If, as here, the record fails to show why 
counsel failed to object, the claim of ineffective 
assistance must be rejected on appeal unless counsel 
was asked for 'an explanation and failed to provide 
one or there can be no satisfactory explanation. 
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(People v. Huggins (2006) 38 Cal.4th 175, 206, 41 
Cal.Rptr.3d 593, 13 l P.3d 995.) . "A reviewing court 
will not second-guess trial counsel's reasonable 
tactical decisions." {People v. Kelly (1992) 1 
Cal.4th 495, 520, 3 Cal.Rptr.2d 677. 822 P.2d 385.) 

In the present matter, after setting forth the basic 
standard for ineffective assistance, defendant's 
argument consists of the following: "Since there is a 
reasonable probability that verdicts more favorable to 
[defendant] would have resulted if [defendant]'s 
counsel had acted in a reasonably competent manner 
by objecting to the erroneous instructions, this court 
should consider the instructional arguments raised 
herein, and reverse [defendant]'s convictions on 
counts 3, 8, 9, 12, 16, 17, 18, 21, 23, 25, 28-46, 49 
and 50. ~Tri.re Sixtoj\989) 48 Cal.3d. 1247, 1257, 
259 Cal.Rptr. 491, 774 P.2d 164; Strickland v. 
Washington. suora, 466 U.S. at p. 694, I 04 S.Ct. 
2052.)" 

·. · **874 This arguinent does not even attempt to 
explain how counsel's failure to object fell below an 

· objective standard of reasonableness or how the 
failure to object resulted in prejudice. We will not 
address a claim that defendant has failed to develop. 
(People v. Ta(ova (2007) 42 C~l.4th 147, 196, fn. 12, 
64 Cal.Rptr.3d 163, 164 P.3d 590; People v. 
Turner 0994) 8 Cal.4th 137, 214, fn. 19, 32 
Cal.Rptr.2d 762, 878 P.2d 52 l.) In this instance, 
defendant's argument merely presumes counsel's 
failure to object fell below an objective standard of 
reasonableness .. and she , was prejudiced thereby. 
Defendant also neglects to argue how there could be 

· no satisfactory explanation for counsel's failure to 
object. This will not suffice, •· 

X-XVJ flit 

. FNt .See footnote*, ante . 

. · *468 DISPOSITION 

. . . 

The judgment is reversed as tci counts 5. and 21 and 
affirmed as to all other counts. The sentences on 
counts 2, 20, 47 and 50 are st1!-yed pursuant to section 
654. The result is an overall red1iction of 16 months 
in defendant's aggregate septence, The trial c01.~rt is 
directed to correct the abstract of judgment tci reflect 
the foregoing and to . reflect that. defendant was 
convicted on count 47 of violating section 530.5, 

subdivision (a), and to reflect the sentence imposed 
on count 51. The trial court is fu1iher directed to 
forward the corrected abstract to the Department of 
Corrections and Rehabilitation. 

. We concur:. DA VIS, Ac;ting PJ.,. and CANTIL­
SAKAUYE, J. 
Cal.App. 3 Dist.,2008. 
People v. Mitchell 
164 Cal.App.4th 442, 78 Cal.Rptr.3d 855, 08 Cal. 
Daily Op. Serv. 8306, 2008 Daily Journal D.A.R. 
9972 

END OF DOCUMENT 
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HEAD NOTES 

(1) CRIMINAL LA W--DUE PROCESS--NOTICE 
.. .OE. ,_ CHARG Ec-PLEADING--CONSTITUTI ONAL 

·-LAW. 

Due process of law requires only that the accused be · 
given sufficient notice of the nature of the charge 
against him to the end that he may prepare his de-

··· fense and plead the judgment as a bar to any. subse­
quent prosecution for the same offense, and the state 
has the right to establish fonns of pleading to be ob­
served in its own courts, subject only to the provi­
sions of the federal Constitution involving the protec­
tion.of life, liberty and property in· all the states. 
See 7 Cal. Jur. 932. 
(2) ID.--PROCEDURE--STATUTORY CON-
STRUCTION--LARCENY --EMBEZZLEMENT-­
OBTAINING PROPERTY BY FALSE· PRE­
TENSES--THEFT. 
The amendment of section 484 of the Penal Code in. 
connection with other cognate. legLslation, such as 
amendments to sections 951 and 952 of said code 
was designed to simplify procedure, and its effect i; 
to merge the former crimes of larceny, embezzlement 
and obtaining property by false pretenses into one 
crime of theft. 

(3) lD.--ONCE . IN . JEOPARDY--PLEADING-­
RlGHT TO DEFEND--CONSTITUTJONAL LAW. 
There is nothing in the legislatio1i amending sections 
484, 951 and 952 of the Penal Code which deprives 
an accused of the right to appear and defend under 
section 13 of article I of the Constitution, or which 
supports the contention that a judgment based upon 
pleadings in the statutory form would be insufficient 
protection against another prosecution. 

(4) lD.--PLEAS--IDENTITY OF OFFENSE--

Pagel 

PAROL EVIDENCE: 
The identity of the offense. involved in the plea of a 
former conviction or acquittal ultimately· rests in pa­
ra! proof and may be established even though the 
pleadings be alike. 

(5) PLEDGE--LOANS--STOCK-~TITLE--LJENS. 
Where stock is pledged to secure a loan, the general 
prope1ty and title remain in the pledgor, subject only 
to a lien in favor of the pledgee for the amount of his 
debt, and this notwithstanding an apparent transfer of 
title to the pledgee or that the owner under such cir­
cumstances would be estopped from asserting title 

· against an innocent plirchasedfo1li the pledgee. 
See 6 Cal. Jur. 816. 
(6) CRIMINAL LA W--GRAND THEFT--PLEDGE­
-WRITIEN CONTRACT--INTENTION--PAROL 
EVIDENCE .. 
In a prosecution wherein the pledgee is charged with 
grand theft, the State not being a pa1ty to the pledge 
transaction, parol evidence is admissible to show the 
intention of the parties notwithstanding their written 
agreement. 

(7) lD.--LARCENY--EMBEZZLEMENT-­
OBTAIN!NG PROPERTY BY FALSE PRE­
TENSES-- PROOF. 
Section 484 of the Penal Code merges the former 
crimes of larceny, embezzlement and obtaining prop­
e1ty by false pretenses into the one crime of theft, and 

. proof of any one of them is sufficient to sustain the . 
charge of theft. 

(8) 10.--PLEDGE--BAILMENT--FRA VD--
INTENT. 
Where there is a transfer of possession merely or of 
some special property by way of pledge or bailment 
which has been secured by fraud with a present felo­
nious intent to conve1t the property so acquired; the 
offense is larceny. 
Appropriation of property after obtaining possession 
by fraud as larceny, note, 26 A. L. R. 381. See, also, 
15 Cal. Jur. 899; 17 R. C. L. 13 (6 Perm. Supp., p. 
4217). 
(9) ID.--OBTAINING PROPERTY BY FALSE 
PRETENSES--M!SREPRESENTAT!ONS-­
LARCENY BY FRAUD OR TRJCK--PROOF-- · 
INTENT. 
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To constitute the crime of obtaining property by false 
pretenses, the misrepresentations must be of an exist-
ing or a past fact, but such proof is not essential to a 
conviction for larceny by fraud or trick, and it is suf­
ficient that. the owner, induced by the fraudulent 
promises of the accused, delivered possession with- - ' ' 
out the intention of partlng·'with title;. and that the · 
accused, havirig obtained possession witii the precon­
ceived intention of appropriating the property without 
perfonning his promise, did subsequently convert it 
~hisownu~. · 
See 12 Cal. Jur. 452; 11 R. C. L. 831 (4 Perm. 
Supp., p. 3005). 
(10) ID.--GRANb THEFT--VENUE--PLEDGE OF 
STOCK--MISREPRESENTA TIONS-- CONVER­
SION--LARCENY. 
In this pr'OsccutiO.n for grand theft in converting· stock 
pledged with defendant, wh.ere the false 'i·epresenia- · · 
tions that the stock pledged as security had declined 
in value and. that it was necessary to deposit. addi­
tional security were made iri the county of trial, but 
the stock involved in lhre" uf cl1". counts was deliv­
ered aiid converted in another ·county, as to such . 
couriiii, the ·evidence was insufficient to show the 
commission of the crime of larceny in the courity of 
trial, and the venue should have been !~id in the other 
county. 

(11) ID.--LARCENY--FRAUD,-EVIDENCE. 
Fraiid is not a necessary element of the crime of lar­
ceny, although evidence of fraud is adfnissible for the 
purpose of showing that the act of taking was wi.thotit 
the consent of the owner and was a trespass. 

. (12) ID.--OBTAINING. PROPERTY BY ·FALSR 
PRE TEN E:ES- -~:IISP ..EPP..ESENT ATIC;'~S-­
VENUE--PROO F--P ASSA GE OF TITLE. 
A false representation is a necessary element of the 
crime of obtaining property by false pretenses, and 
the venue ru·ay be laid either .in the county where the 
represi:i\tation was made or the property delivered, 
but in or·der to prove 'the offense it' is necessary 'to 
shiiw that title to the pfoperiy passed to the accused; 
and in this prosecution for grand thetf"in converting 
sto'ck pledged with defendant, th'e evidence as tci 
three of the cou11is did not sh'c!yi the 'comm!ssion of. 
this offen.se where title did not p'ass to defendant. 
See 12 Cal. Jur. 462; 11 R. C. L. 854 (4 Perm. 
Supp., p. 3011). . . 

. (13) ID.--VENUE--MISREPRESENTATIONS--
DEL!VERY OF STOCK--CONVERSION. 

Page 2 

In such prosecution, where, as to one count, no false 
repi·esentations or promises were made in the county 
of trial, and the property was not delivered or con­
ve11ed there, an.d no communications passed between 
defendant and the pledgor in that county except two 
letters and ari offer.by radio, which contained no false 
representations or promises, all representations and 
promises having been made in the county where the 
stock was delivered and conve11ed, the venue should 
have been laid in the latter county. 

(14) ID.--EVIDENCE OF SIMILAR TRANSAC­
T!ONS--I<NOWLEDGE--lNTE.NT--DESIGN. 
Evidence of similar transactions is admissible to 
show guilty knowledge or intent where the transac­
tions coritain the material elements of the main case; 
~n_d_ .. ~'=1.¢h c;·fr!:u~¢ is alsu udnJissiblc to astab:i.sh -~­
definite prior design_ or system which included the 
doing of the act charged as part of its consuinmation, 
and· for that purpose it may be shown that ·defendant -
ma.de substantially the same representations :to' oth,er 
persons, ·and it is not essential that such represeilra-· · 
tio1is shall have resulted· in the commission of a 
crime; it being sufficient if they tend to prove a 
scheme of the defendant which included the atts 
charged. 
See 12 Cal. Jur; 484; 11 R. C. L. 867 (4 Perm. 
Supp., p. 3012). 
(15) JD.--GRAND THEFT--CONVERSION OF 
PLEDGED STOCK--LOAN NEGOTIATIONS-­
EV!DENCE. 
In this prosecution for grand theft in 2onverting stod< 
pledged with ~ef~ndant, evidence of similar promises 
and representations made to other's was properly ad­
mitted, and testimony as to the details of the negotia­
tions leadmg to the making'- of tlieir loans,_ by wit­
nesses who did not testify as to any false representa~ 
tions, while irrimaterial, was not prejudicial to defen­
dant. 

(16) . rn.:-ACCOMPLICE-'CORROBORA TION-­
EVIDENCE. · 
In such prosecution, there was sufficie1it corrobora­
tion of an accomplice's testimony that he was in­
stnlcted by defendant in the presence of the latter's 
private secretary'that the stock pledged was not-to be 
sold unless it.S 1Tiarket value shdLild fal!"fifteeii per 
cent, in which case before a'"'saie the borrowers 
should receive twenty-four hours' notice, and that he 
should so advise the agents and prospective borrow­
ers, where' his testimony as .to a conversation- to _the 
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same effect between defendant and an agent was cor­
roborated by the agent, and a former employee testi­
fied that she was told by defendant to receive instruc­
tions from his private secretary, who told her that. the 
securities dep.osited by bon·owers were held in defen­
dant's vault. 

(17) 10.--ACCOUNT BOOKS--BUSINESS EN­
TRIES--EYIDENCE 
In such prosecution, the books of ce1iain stock­
brokers were properly admitted in evidence to show 
that the pledged stock had been sold and converted 
by defendant, where employees of the brokers were 
swom and it was shown that the books constituted the 
brokers' records of the stock transactions with their 
customers and that the entries were made by the wit-
1iesses or under their supervision i11 the regular course 
of business. 

(18) ID.--CROSS-EXAMINATJON--RELATIONS 
. WTTH ACCoMPLICE-,EVIDENCE ............ _ 
In such··~pi'osecution, where defendant denied that he 
told. tl)e accomplice and others to represent to pro­
spective borrowers that the stock pledged would not 
be sold, and on cross-examination the prosecuting 
attorney, lo show defendant's relations with the ac­
complice and the others, inquired as to the salary paid 
the accomplice and whether defendant was the sole 
proprietor of the loan business, while the subject of 
the inquiry did not appear to have been material, the 
questions were not improper or prejudicial. 

(19) ID.--COPY OF LETTER--FAILURE TO LAY 
FOUNDA TION-'ABSENCE OF PREJUDJCE. 
In such pros~guticin, defendant was not prejudiced by · 

-the failure to" firsflaY- a· foundation for the admission 
of a photographic ·copy of a letter which defendant 
admitted was signed by him, and which tended to 
contradict his testimony that his agents were not in­
structed to make certain representations to prospec­
tive borrowers as claimed by the accomplice, where 
alt11ough it was not shown that the letter was mailed, 
it sufficiently appeared from defendant's testimony 
that the correspondence was customarily prepared, 
and inferentially that it was subsequently mailed, by 
his employees. 

(20) ID.--PRINCJPAL AND AGENT--
ACCOMPLICE--MlSREPRESENTATIONS-­
KNOWLEDGE-- AUTHORIZATION. 
It is not necessary, in order to hold the principal 
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criminally liable, that false representations made by 
his agent should have been di1'ectly authorized by 
him, it being sufficient if he consented thereto or 
knowingly and intentionally aided, advised or en­
couraged the acts of his agent; .and in such prosecu­
tion there was no error in permitting defendant's 
agents to testify that they were instructed to make 
ce1tain representations, although they did not testify 
that he directly instructed them to do so, where the 
evidence supported the conclusion that their repre­
sentations were consented to and encouraged by h i111. 

(21) ID.--CONVERSJON OF PLEDGED STOCK-­
REPAYMENT TO PLEDGORS--EV!DENCE. 
In such prosecution evidence that prior to the seizure 
of defendant's books by the corporation commis­
sioner and %e'- filing· of a·cpetition in bankruptcy 
against him, the borrowers upon payment of their 
notes received their pledged stock or the equivalent 
in stock or cash, was clearly irrelevant and was prop­
erly excluded . 

(22) ID.--MJSCONDUCT--ADMONISHMENT OF 
JURORS--ABSENCE OF PREJUDICE. 
In such prosecution the remarks of the prosecuting 
attorney did not constitute prejudicial misconduct, 
where upon objection in each instance the jury was 
admonished to disregard the remarks, and they were 
instructed to the same effect at the conclusion of the 
trial, and the remarks excepted to were not such that 
their possible effect could not have been removed by 
an admonition. 

(23)_ ID.--REFUSED lNSTRUCTJONS COVERED 
BY THOSE Q!YEN. 
In such prosecution, there was no error in refusing lo 
give instrnctions requested by defendant where the 
questions involved therein were fully and fairly pre­
sented in other instructions given by the court. 

(24) ID.--LARCENY BY TRICK AND DEVICE-­
FUTURE PROMJSES--INSTRUCTlONS. 
In such prosecution, there was no error in instructing 
the jury that larceny by trick and device might consist 
of future promises. 

(25) ID.--CONYERSJON OF PLEDGED STOCK-­
lNTENT--LARCENY--INSTRUCTIONS. 
In such prosecution, there was no error in instructing 
the jury that if defendant's agreements with the bor­
rowers were a trick and device used by him as a 
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means of obtaining possession of the securities for 
the pur~ose and with the ~ntention of feloniously ap­
propnatmg the same to his own use, then he had no 
right to do the acts complained of, which was no 
more than a charge that if possession was obtained in 
the manner stated title did not pass, and the subse­
quent conversion ·of the property constituted larceny. 

(26) ID.--PRJNCIPAL AND AGENT--
ACCOMPL!CES--AUTHORIZA TION-­
!NSTRUCTIONS. 
If the acts and statements of a principal's agents and 
employees are authorized, it is immaterial whether 
the authority is given directly or indirectly; and in 
~uch prosecution there was no error in instructing the 
JUr_Y that where a defendant is charged with crime, 
neither the acts nor statements of his agents or em­
ployees are chargeabie against hini· imless suCl1-acts 
and statements are authorized. by him, without stating 
that such acts and statements must be dir.ectly author­
ized by him. 

(27) ID.--CONSPIRACY--EVIDENCE--
. · INSTRUCTIONS--PRESUMPTIONS. 

While instructions not applicable to the facts are er­
roneous, to constitute grounds for reversal they must 
have resulted in prejudice to the defendant and 
prejudice is not presumed;· and in such prosec~tion, 
defendam. was not prejudiced by instructions relating 
to conspiracy, where there was some evidence tend­
ing to prove a conspiracy, and, after carefully stating 
the facts necessary to constitute conspiracy, the cou1t 
charged that defendant wou Id not be responsible for 
the acts or declarations of either of his codefendants 
unless a conspiracy existed o~ such acts or dee Iara-· 

. ·- tions were authorized by him. 
··· See 8 Cal. Jur. 628, 629. · 

(28) !D.--LARCENY--CONVERSION OF 
PLEDGED STOCK--PASSAGE OF TITLE-­
PROOF-- EVIDENCE--INTENT. 
In such prosecution, title .to the pledged stock did not 
pass to defendant and there was no failure to prove 
the offense of larceny, where .the promissory notes, as 
well. as the testimony, showed that the stock was 
pledged, and defendants power to sell under certain 
circumstances was not equivalent to a tra.nsfer of title 
to him, and the evidence showed that his conversion 
of the pledged stock was the culmination of a fraudu­
lent scheme whereby be obtained possession with the 
felonious intention of appropriating the property. 
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SUMMARY 

APPEAL from a judgment. of the Superior Court of 
Alameda County and from orders denying a new 

· trial. Homer R. Spence, Judge. Reversed in part and 
·affirmed in part. 

The facts are stated in the opinion of the court. 

COUNSEL 
Milton T. U'Ren for Appellant. 
U.S. Webb, Attorney-General, and W. R. Augustine, 
Deputy Attorney-General, for Respondent. 

THE COURT 
.--Appellant Robinson, A. N. Jackson and W. S. 

- :Himmelright were jointly· charged by .:m indictmer.! 
.with ten separate offenses of grand theft. Jackson and 
Himmelright entered pleas of guilty to one of the 
counts of the indictment and Robinson pleaded not 
guilty to each count. A-jury found the latter guilty as 
cliarged upon nine of the counts and upon the other 
returned a verdict of petty theft. The appeal is from 
the judgments entered' thereon, and the orders deny­
ing motions for a new trial. 

The ·counts iri the indictment were identical in form 
except as to the names of the persons whose propeny · 
was alleged to have been taken and the description of 
the same, the allegations of the first count being as 
follows: "The grand jury of the county· of Alameda 
hereby accuses I. W. Robinson, A. N. Jackson, and 
W. S. Himmelright of a .*217 felony, to wit, grand 
theft, a violation of section 484 of the Penal Code of 
California, in that on cir about the 11th 'day of Jurie, 
1928, at the said county of Alatneda, State 0-f Cali­
fornia, they, the said I. W. Robinson, A. N. Jackson, 
and W. S. Himmelright, unlawfully took the property 
of one Gabriella Morello consisting of 30 shares of 
Bank of Italy sto_ck, certificate No .. B-34,302, of the 
reasonable value of Sixcy-three ·Hundred Dollars 
($6300.00) more or less \awful money of the United 
States." · 

A number of grounds for re.versa! are urged, the first 
being that sections 484 and 490a; 951 and 952 of the 
Penal Code, under which appellant was charged and 
convicted, contravenes certain ·provisions of section 

· 13 of article I of the Constitution in that the pleading 
required by the statute is insufficient to inform a de­
fendant of the nature of the crime charged, so that he 
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may be prepar·ed to defend, or, upon an acquittal or 
conviction, to protect him against being again placed 
in jeopardy for the same offense. 

Section 9 50 of the Penal Code requires that the in~ 

dictment contain a statement of the acts constituting 
the offense in ordinary and concise language and in 
such manner as to enable a person of common under­
standing to know what is intended, and section 952 of 
the· same code· provides that in charging theft it shall 
be suffii:ient to allege that the defendant unlawfully 
took the labor or property of another. [I] Due process 
of law· requires only that the accused be given suffi­
cient. notice of the nature of the charge against him ( 
Rogers V. Peck. 199 U. S. 425 [50 L Ed. 256. 26 
fu!R. Ct. Rep. 871; Garland v. Washi11gton, 232 U.S. 
642 [58 L: Ed. 772;.JiH>-ui:i::'C:t: Rep: '4561 to the end' 
that he may prepare his defense and plead the judg­
ment as a bar to any sqbsequent prosecution for the 
same offense ( United State.~ v. Simmons 96 U. S. 
3 60 [24 i. Ed. 8 J 9]). The state, however, has the 
'right to e~tablish fonns of pleading to be observed in 
its own courts, subject only to the provisions of the 
fede.ral Constitution involving the protection of life, 
liberty aiid property in all the states ( Ex parte Reg­
gel, I 14 U. S. 642, 651 [29 L. Ed. 250, 5 Slip. Ct. 
Rep. 1148. see, also, Rose's U. S. Notes]), and in 
People 1(No/an, 144 Cal. 75 [77 Pac. 7741, where the 
defendani, an accomplice, was charged in the infor­
mation 'as a principal in conformity with section 971 
of the Penal Code, it was held that the *218 pleading 
wiis suffi.Cient notice of the nature of the accusation 

.. to satisfy the requirements of the federal Constih1-: 
· tion. The same objection to an information wliich 

fo.llowed the provisions of section 951 of tlie same 
code was made and .overruied in People V. Burdg.· 95 
Cal. App. 259 [2 72 Pac. 816], and it was held iri the 
following ca~es that an indictment charging grand 
theft in tlie siatutory forn1 gave the defeiidant all the 
informatimi necessary as to the nature of tbe accusa-

. ti on ai1'cf that proof Of any one of the species of theft 
named in section 484 of tbe Penal Code Is sufficient 
to sustain the charge' ( Peoole v. Plzuh. 88 Cal. Apo. 
575 [ 263 Pac. 862 265 Pac. 3221; People· 11. 
Cainpbell. 89 Cal. App. 646 (265 Pac. 364 l; People 

v. Lalor, 95 Cal. Aop. 242 [272 Pac. 794); People v. 
Wickersharn, 98 Cal. App. 502 [277 Pat'. 121]).(21 

The amendment to section 484 (Stats. 1927, p. \046) 
in connectioi1 with other cognate legislation, siiCh as 
amendmei1ts to sections ·951 (Stats. 1927, p. '1043) 
and 952 (Stats. 1927, p. 1043; Stats. 1929, p. 303) of 
the Penal Code, was designed to simplify procedure ( 
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f'Em./e v. Mvers. 206 Cal. 480 (275 Pac. 219)). And 
the effect of section 484 .is to merge the former 
crimes of larceny, embezzlement, and obtaining 
property by false pretenses into the one crime of theft 

. (People v. Plum, supra;. People v. Palmer, 92 Cal. 
App. 323 [268 Pac. 417)). 

(3] There is' nothing in this legislation which deprives 
the accused of his rights under the sectim) of the arti­
cle of the Constitution upon which appellant relies, 
namely, the right to appear and defend, or which sup­
ports tbe contention that a judgment based upon 
pleadings in the statutory form would be an insuffi­
cient protection against another prosecution. 14] 
Moreover, the identity of the offense involved in the 
plea of former conviction or acquittal rests ultimately 
in parol proof and cnia:/ be thus .established everv-- . 
though the pleadings be alike. ( Peoole v. Faust, 113 
Cal. 172 [45 Pac. 261); People v. Foster, 198 Cal. 
112 1243 Pac. 667).) 

.................. ___ ,_ .. 
The evidence- shows that some time previous to 
March; 1928, appellant, under the name of:Colonial 
Loan and Discount Company, entered upon the busi­
ness of loaning money on stocks and bonds, the 
amount loaned being usually about sixty per cent of 
the security. The facts of the transaction alleged in 
the first count of the indictment furnish an *219 ex­
ample of his methods. On June 11, 1928/'Gabriella 
Morello borro\ved from appellant $3,780, for which 
she gave her note: The note was made payable to 
Cciionial Loan and Discount Compaiiy, one'year after 
date, · with · interest, which, with the ·brokerage 
charges, was ·deducted in advance. As se'curity ·she 
delivered' on the same date thirty shares of Bank of 

-rtaly stock, the market value of which on the ·day oT 
delivel)' wa.S $6,300. The net amoll!lt of the loan to 
Mrs. Morello, namely, $3,326, was paid to her on 
June 15, 1928, but in the meantime appellant had sold 
the stock pledged for the sum of $6,527, which was 
$227 more than its market value ori the date it was 
deposited. A few days thereafter Mrs. Morello· was 
induced to deliver to appellant as additionaLsecurity 
another certificate of twenty-five shares in the same 
banking corporation. Thereafter she demanded the 
return of this certificate, but a redelivery was refused 
unless· she deposited othe~ security. In compliance 
with this requirement she delivered to appellant on 
July 2, 1928, fifty shares of stock of Bancitaly Corpo­
ration,.whereupon a ce11ificate for twenty-five shares 
of Bank of Italy stock was delivered to her. On July 
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3, 1928, appellant sold the Bancitaly Corporation 
stock for $6,066. With the above exception, none of 
the stock pledged or the proceeds therefrom were 
returned to Mrs. Morello. The same course was fol­
lowed by appellant in his dealings with other borrow­
ers as alleged in the indictment, and eviden.ce of simi­
lar transactions other than those alleged was admitted 
for the purpose of showing design or system. The 
notes executed by the several borrowers each con­
tained the following provisions respecting the secu­
rity which was described ti1erein: "I hereby assign, 

· deliver, and pledge with the said payee as collateral 
security for the payment of this note the following 
personal prope1iy .... " · 

The notes also provided that if in the judgment of the 
. payee the market price of the stock pledged shoulrl· 

drop fifteen per cent the payee should have the right 
to demand further security and if the same was not 
fotthcoming to sell the pledge after twenty-four 
hours' written notice. It was also stipulated therein 
that .all securities deposited as collateral, mig!"!t be 
sold, pledged, JransfeJTed or assigned by the payee at 
any time, the, borrower. ratifying anything the payee 
might do in that behalf. In each instance the stock 
•220 pledged was .sold immedia\ely wiihout notice, 
and for more than the amount of the 1.oan, and in sev­
eral instances the borrowers, who were ignorant of 
the previous sale of their stock, were induced to de­
posit more security upon the representation that if 
they refused a sale would be made. According to 
their testimony, the bon-owers were promised tbat the 
pledged stock would .not be sold but returned when 
the loan was paid, and each of them: testified that 
their stock was delivere.d in r~liance upon this prom­
ise. None, however, was returned, nor.was any P.a1t of .. 
the proceeds paid to the borrowers mentioned in·the 
indictment. · 

Appellant contends that the facts show that title to the 
stock passed to him, that any promise with respect· 
thereto was of som'ething in the future, and that con­
sequently there was a failure to prove the commission 
of any crime. 

. As the couti said in People v. Tomlinson l 02 Cal. 19 
[3 6 Pac. 506. 5071: "On the facts there must often be 
a very narrow margin between cases of larceny, ob­
taining money by false pretenses, an embezzlement, 
because the character of the crime depends upon the 
secret intention of the paiiies, which is often difficult 
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to ascertain; but so far as the law is concerned, the 
principles upon which the question· of guilt or inno­
cence is to be determined are plain .... Where one 
honestly 'receives the possession of goods upon a. 
trust, and after receiving them fraudulently convetts 
them to his own use, it is a case of embezzlement. If 
the possession has been obtained by. fraud, trick, 'or 
device, and the owner of it intends to part wiih his 
title when he gives up possession, the offense, if any, 
is obtaining money by false pretenses. But, where the 
possession has been obtained through a trick or de­
vice, with the intent, at the time the party receives it, 
to convert the same to his own use, and the owner of 
the property parts merely with the possession and not 
with the title, the offense is larceny." And as held in 
the same case, the questions whether th~ defendant 
feloniously took .the property or the owner intended . 
to pa11 with title· are fen; ifie jury. j5j it is maniiesi 
from the documentary and oral. evidence in the pre­
sent case that the stock was pledged by the borrowers 
to appellant. In such· cases the general property and 
title remain.in- the !Jledgor, sub_ie~t- only to a I ien in 
favor of the pledgee for the amount of his debt ·c 
Wright v. Ross, 36 Cal. 414; *221Brewster v. Hart­
ley, 37 Cal. l 5 [99 Am. Dec. 237]). And this notwith­
standing an apparent transfer of legal title t.o the 
pledgee (Cross v. Eureka Lake etc. Canal Ca., 73 
Cal. 302 [ 2 Am. St. Rep. 808, 14 Pac. 8851;.Soar/cs 
v. Caldwell, 157 Cal. 401 [108 Pac. 276]), or that the 
owner under s·uch circumst~nces would be estopped 
from asserting title against an innocent purchaser 
from the pied gee ( Fowles v. National Bank of Cali­
fornia, 167 Cal. 653 [140 Pac. 271 D.(6] Moreover, 
the state not being a party to the transaction, parol 
evidence is admissible to show the intention of the 
parties notwithstanding their written agreement ( 
S111i;;, v. 1vfovnihan, 44 Cal. ·53;People v. Eisemwi; 
78 Cal. Aop. 223 [248 Pac. 716).(7] As stated, sec­
tion 484 of the Penal Code merges the former crimes 
of larceny, embezzlement and obtaining property by 
false pretenses into the. one .crifr1e. of theft, proof of 
any one being sufficient to sustain the charge (People 
v. Plum, supra), [8] and the rule is well settled that 
where there· is a transfer of possession merely or of 
some special property by way of pledge or bailment 
which has been secured by fraud with a present felo­
nious intent to convert the prope_rty so acquired, the 
offe.nse is larceny ( People v. Raschke, 73 Cal. 3 78 
[15 Pac. 13); People v. Campbell, 127 Cal. 278 [59 
Pac. 593]).[9] As appellant contends, to constitute the 
crime of obtaining property by false pretenses, the 
misrepresentations must be of an existing or a past 
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fact (People v. Green, 22 Cal. Apo. 45 [133 Pac. 
3341; People v. Walker, 76 Cal. App. 192 (244 Pac. 
2.1); People 11. White, 85 Cal. App. 241 [259 Pac. 
1fil1 but such proof is not essential to a conviction of 
larceny by fraud or trick. It was held in the following 
cases to be sufficient that the owne'r i11duced by the 
fraudulent .promises of the accused (which were in 
some instances to apply the property to a purpose 
contemplated by the owner and in others to pay its 
agreed price on delivery) delivered possession to the 
accused without the intention of parting with title, 
and that the latter, having obtained possession with 
the preconceived intention of appropriating the prop­
e1iy without performing his promise, did subse­
quently convert it to· his own use· (People v. 
DeGraaff 127 Cal. 676 [60 Pac. 429); People v. 
Grider, 13 Cal. App.- 703 [ 110 Pac. 586]; People v .. 

· Schenone, 19 Cal. App. 280 [125 Pac. 758}; People 
v. Sine: 42 Cal. App. 385 fl 83 Pac. 865); People v. 
*222Mil/er, 64 Cal. App. 330 [221 Pac. 409]; People 

v. ·Edwards, 72 Cal. App. l 02 [236 Pac. 944, 948]). 
.... :~ .... , ... ,. •";;.::.. 

fl O]' It is further urged thM the venue of the offenses 
alleged in counts 6, 7, 8 'and 9 of the indictment did 
not-' lie ·in Alameda County. The first three counts 
alleged the theft· of the property of Thomas Bava, 
consisting of shares of stock in three corporations, 
which, 'according to the testimony, was pledged by 
the owner as additional security to secure the Joans 
from appellant. Tlie original security in each instance 
was·.iold-by the !litter on the day following its receipt 
for-·niore than the amount of the Joan, and the stock 
which is the subject of the charges in the indictment 
was subseqi1ently delivered to appellant following a 
letter and· a telephone message which were received 
by.Bava in Alanieda.County from appellant's agent.· 
The agent stated that the market' price of the stock 
originally pledged had declined, aiid that unless fur­
ther security was furnished the stock would be sold 
by appellant. It was manifestiy made for the fraudu­
lent purpose of inducing Bava to pim with ·additional 
shares, and it is a fair conclusion from the testimoi1y 
that it had that effect. Appellant claims, however, that 
this stock having been delivered in San Francisco and 
conve1ted there, if at all, the venue should have been 
laid in this county. This contention must, we thin!<, be 
sustained, as the evidence was clearly insufficient to 
show the commission of the offense of larceny in 
Alameda County and this notwithstan_ding false rep­
resentations were made there. As the court said in 
People v. Edwards, supra'· "The taking, in order to 
support a charge of larceny, must be against the will 
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of the owner or at least without his consent. In other 
words, the act of taking must be a trespass against the 
owner's possession: Though the taking must be 
against the will of the owner or a trespass to his pos­
session,. still an actual trepass or actual violence is not 
necessary: Fraud may take the place of force .... in 
such case the fraud vitiates the transaction, and the 
owner is deemed still to retain a constrnctive posses­
sion of the property." Or where possession is ob­
tained by the accused upon the false and fraudulent 
representation that it is to be used for a special pur­
pose, title still remains in the owner (People v. 
Solomon, 75 Cal. App. 9 [241 Pac. 931 Jl. *223 

!Ill Although evidence of fraud is admissible for the 
purpose of show_ing that the act of taking was ':".'ith_~~t 

·the consen:t-ohl1e· ownef-, 'that is to say, was a tres­
pass, fraud is not a necessary ele1i1ent of the crime of 
larceny, and in the transaction set forth in the three 
counts in question, alJ·ofthe acts which \.iiould consti­
tute_ that offen.~e occu1Ted in San Francisco . 

112] Nor does the· evidence adduced in support of 
these counts show the commission in Alameda 
County of the .offense of obtaining prope1iy by false 
pretenses. While a false representation is a necessary 
element of the latter crime, and. the venue of the of­
fense may be laid either in the county where the rep­
resentation was made or the property delivered (Peo­
ple v. Bocchio, 80 Cal. App. 138 [251 Pac. 672]) in 
order to prove the offense it is necessary to show that 

·· title to the prope1iy passed to the accused (People v. 
: ·-Tomlinson, supra; People v. Delbos, 146 Cal. 734 

(81 Pac. 13 l]; People v .. Shwarlz, 43 Cal. App. 696 
[185 Pac. 686]), which here, as shown by the evi-
deiice, was 'i10t the case. '' 

jl3) As to the offense charged in the ninth count, 
there were no false representations or promises made 

. in Alameda County, nor was the prope1iy the subject 
of the alleged· theft delivered or converted there. lt 
appears that Lily H. Hughes, who resided in Oakland, 
following an offer to make loans without interest to 
the authors of letters commending a radio program 
broadcasted by appellant and the receipt of two let­
ters from his office in San Francisco offering her a 
loan for one year without interest, visited the office. 
There, following negotiations, she received a loan 
from appellant and delivered to him the stock de­
scribed in the indictment. With the exception of tl1e 
offer by radio and the letters mentioned, which con-
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tain no false representations or promises, no commu­
nications passed be.tween appellant and Mrs. Hughes 
in Alameda County, and all promises or representa­
tions leading to the delivery of her stock were made 
in San Francisco. In view of these facts, appellant's 
contention that the venue of the offense alleged in 
this count should also have been laid in the latter 
county must be sustained. 

Several witnesses who had borrowed money from the 
Colonial Loan and Discount Company and pledged 
stock as *224 security were permitted over objection 
to testify with relation to their transactions with the 
concern. Some testified to promises that their stock 
would not be sold, others that they were induced to 
pledge more stock on the representation that ihe mar­
ket price of that originally pledged had declined, 
when in fact ii had already been sold.' Other witnesses 
related only the deta.ils of negotiations leading to the 
making of their loans and failed to testify that any 
false representations were made to them. The admis­

. sion of thi~ ·rnstimony is assig<1cd ·:is i:;ffui. p..;j E·,i-
dence of similar transactions is admissible to show 
guilty knowledge ·or intent, it being.held .that in such 
cases the tninsactio'ns sought to be shown must con­
tain the material elements of the main case ( People 
v. Whiteman. l 14 Cal. 338 [46 Pac. 991; People v. 
Bird. 124 Cal. 32 [56 Pac. 6391; People v. King: 23 
Cal. App. 259 (137 Pac. 10761; People v. Bvrnes, 27 
Cal. Apo. 79 [148 Pac. 944D. Such evidence is also 
admissible to establish a definite prior design or sys­
tem which included the doing ofthe act charged as a 
part of its ccinsuinmation. For that purpose it may be 

· ·shown that the defendant made substantially the sam:e · · 
representations to other persons ( Kornblum v. Ar­
thurs 154 Cal. ?.46 r9}.Pac~:L2QJ; Bone v. Hayes. 154 
Cal. 759 [99 Pac. 1721; J. B. Colt Co. v.· Freitas, 76 
Cal. App. 278 [ 244 Pac. 9161; People v. Whalen. 154 
Cal. 472 [98 Pac. 1941; People v. Ward, 5 Cal: App. 
36 [89 Pac. 874)). And as held in effect by the two 

· cases last cited, it is not essential that such represen- · 
tations shall have resulted in the commission of a 
crime, it being sufficient if they tend to prove a 
scheme of the defendant which included the acts 
charged. [ 15] In view of the above rules, the testi­
mony to similar promises and representations was 
properly admitted, and that of the witnesses to whom 
such promises or representations were not made, 
while immaterial, was not prejudicial to appellant. 

[16\ lt is next urged that the testimony of the defen-
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dant Jackson, an accomplice jointly indicted with 
appellant, and who, after entering a plea of· guilty, 
was ,sworn as· a witness for the prosecution, was un­
corroborated. This witness testified in substance that 
he was told·by appellant in the presence of the latter's 
private secretary that none of the stock pledged was 
to be sold unless its market value should fall fifteen 
per cent, in which case before a sale the*225 boITow­
ers should receive twenty-four hours' notice, and he 
was further instructed to so advise the agents for the 
concern and prospective borrowers. He also testified 
to a conversation to the same effect ·between appel­
lant and. William J. Voss, another of appellant's 
agents, whose testimony to this extent corroborated 
that of the witness. A former employee of appellant 
testified that she was told by him to receive her in­
structions from the private secretary-mentioned, . .who 
to id her that the securities deposikcr by. borrowers 
were held in the vaults in appellant's San Francisco 
office'. As the court said in Peovle v. Yeager, 194 Cal. 
452 [229 Pac. 40, 491: "It is sufficient if the corrobo­
rating evidence tends :c connect the defendant with 
the commission of the offense, though if it stood 
alone it would be entitled to little weight. lt is not 
necessary to corroborate the accomplice by direct 
evidence. If the connection of the acts. with the al­
leged crime may be inferred from the corroborating 

· evidence in the case it is sufficient." Measin:ed by 
this rule, t,he abpve testimony was sufficient co1Tobo­
ration of the accomplice. [17] ln order to show that 
the pledged stocl< was sold by appellant in the man­
ner stated above, employees of certain stock-brokers 
were sworn and the books of the brokers admitted in 
evidence over objectioii. Appellant assigns this . as 

. error, and iri supp01i thereof cites Peoole v. Doble, 
203 Cal. 510 [265 Pac. 1841. This case does not sus­
tain the contention. There the defendant was charged 
with conspiracy to violate the Corporate Securities 
Act (Deering's Gen. Laws, Act 3814) by taking sub­
scriptjons in California for the shares of a corporation 
withmit a permit to do so from the corporation .c9m-. 
missioner. A summary of the entries in the books of 
the corporaiion was admitted in evidence, but the 
defendant denied all knowledge thereof. lt was held 
that while th~ books were admissible for what they 
might show as to the excess of ~ubscriptions over the 

.. permits, still, in view of the defendant's claim that he 
knew nothing of their contents, he was entitled to an 
instruction that an officer of a corporation is not 
criminally liable for the acts of. other officers or 
agents thereof unless he authorized or consented to 
such acts. It was shown in the present case that the 
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books constituted the brokers' records of the stock 
transacti011s with their customers, and that the entries 
were made by the witnesses or under their supervi­
sion in *226 the regular course of business. Under 
such circumstances the same were properly admitted 
(People v. Woollacotl, 80 Cal. ARP· 275 (251 Pac. 
8261; People v. Kuder, 98 Cal. App. 206 [276 Pac. 
,ill]. 

[181 The further point is made that the court permit­
ted improper cross-examination of appellant. The 
latter on his direct examination denied that he had 
told the witness Jackson and others to represent to 
prospective borrnwers that the stock pledged would 
not be sold. On cross-examination the prosecuting 
attorney was permitted to inquire as to the salary paid 
the witness Jackson, and whether·appellant was the 
so le proprietor of the Loan and Discount Company. 
The object of the cross-examination was to show 
appellant's relations with Jackson and the others men­
tioi1ed by him, and while the subject of the inquiry 
di:l"es noi·a·ppear to have been inafoi-iar the ·questions 
were not improper or prejudicial. [19] Jn the same 
connection there was introduced by the prose'cution a 
photographic copy of a letter which appellant admit­
ted was signed by him. The letter was addressed to 
one Gunderson and stated that contrary to the latter's 
inipression that the stock deposited with the company 
was sold, the fact was that no stock was sold unless 
requested by the borrowers, but was merely trans­
ferred to another name for the protection of both par­
ties. The letter tended to contradict appellant's testi­
mony that his agents wer.e not instructed as claimed 
by the witness Jackson; and though it was not shown 
that the Jetter was hrniled to the addressee it suffi­
ciently .appeared from appellant's testimony that 
while he signed the correspondence of the concern 
the same was customarily prepared and inferentially 
that it was subsequently mailed by his employees. In 
view of the testimony no prejudice was caused by the 
failure to first lay the fou1idation for the admission of 

· the letter in evidence. 

[20) Two witnesses were permitted over objections to 
testify.that loans were made by him for the concern, 
and that they were instructed to represent to borrow­
ers that the pledged stock would not be sold, but kept 
in appellant's office. Neither witness testified that he 
was directly instructed by appellant to make such 
representation. In one case the instructions were 
given by the witness Jackson, and in the other by 
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appellant's private secretary, to whom *227 he re­
ferred the witness for instructions. It is urged that 
there was no evidence that appellant directly author­
ized these witnesses to make such representations, 
and that their testimony was consequently incompe­
tent. It is not necessary in order to hold the principal 
criminally liable that false representations made by 
his agent should have been directly authorized by 
him, it being sufficient that he consented thereto or 
knowingly and intentionally aided, advised, or en­
couraged the acts of his agent (People v. Green, s11-
pra; People v. Doble, supra). That the witnesses were 
appellant's agents is undisputed, and their testimony 
and that of other witnesses for the prosecution suffi­
ciently supports the conclusion that their representa­
tions were consented to and encouraged by him. 

J 21] The fu11her point is made that the court errone­
ously rejected evidence that prior to the seizure of 
appellant's books by the corporation commissioner· 
and the filing of a petition in bankruptcy again.st him, 
the borrowers upon the payment of their notes re­
ceived their pledged securities or their equivalent in 
stock or cash. The offered evidence was clearly ir­
relevant and was properly excluded. 

1221 It is also contended that the remarks of the 
prosecuting attorney during the trial constituted 
prejudicial misconduct. Appellant's counsel in his 
closing argument criticised the prosecution for the 
length of time consumed in the trial. The prosecution 
in reply claimed that the delay was due to the far­
mer's frequent objections and in that connection re­
ferred to objections made upon the cross-examination 
of appellant, stating' in substance that counsel for the 
latter feared a close investigation of his client's busi­
ness methods. Jn addition to the above, appellanfs 
counsel on several occasions objected to remarks 
made by the prosecution, which he assigned as preju­
dicial misconduct, and prior to the submission of the 
case moved the comt to declar·e a mistrial, which 
motion was denied. In each instarice where objection 
was made the jury was admonished to disregard the 
remarks of the prosecuting attorney, and they were 
instructed to the same effect at the conclusion of the 
trial. The remarks excepted to were not such that 
their possible effect could not be removed by an ad­
monition, and we are satisfied that this result fol­
lowed the court's instructions. *228 

[23] Appellant proposed something over fifty instrnc-
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tions, and assignments of error are based upon the 
refusal of a number of those offered. Without review­
ing them in detail, which would serve no useful pur­
pose, it will be sufficient to say that all the questions 
involved were fully and fairly presented in other in­
structions given by the court. 

[24] It is also claimed that certain of the court's in­
structions were erroneous. The jury was instructed 
that larceny by trick and device might consist of fu­
ture promises. As hereinabove shown such an in­
struction was correct. [25] They were also charged in 
substance that if they found that the agreements be­
tween the borrowers and appellant were bona fide 
loan transactions made without any intention on the 

· pait of appellant to use the transaction as a trick or 
device or a fraudulent means oJ obtaining pp_s_s(:Ssjon 
of their property, then he had a right to dispose of the 
same at any time and no crime was committed; but 
should they find from the evidence beyond a reason­
able doubt that the agreements were a trick and de-

"".'ice used by .ippcllant as a me<.ns of obtaining pos­
session of the securities for the purpose and with the 
intention of feloniously appropriating and converting . 
the same to his own use, then he had no right to do 
the acts complained of. The latter p01tion of this in­
struction to which appellant excepts was no more 
than a charge that if possession was obtained in the 
manner stated title to the securities did not pass. In 
that event, as above shown, the subsequent conver­
sion of the property constituted larceny. 

126] The court also instructed that where a defendant 
is charged ·with 'Criri'1e, neither the acts nor statements 
of -his agents or employees are chargeable against 
him unless suchact.s and statements are authorized by 
him. Appellant's objection to the instruction is. that 
the jury should have been told that such acts or 
statements, in order to be chargeable to the principal 
must be directly authorized by him. Notwithstandu1g 
language to that effect in- some of the cases, we are of 
the opinion that if such acts or statements are author­
ized, whether the authority is given· directly or indi­
rectly is immaterial, and that the instruction correctly 
stated the law. 127] The ju1y was instrncted on the 
subject of conspiracy and it is claimed that the in­
structions *229 were not justified by the evidence. It 
is not contended that they were not correct statements 
of law, and the record contains some evidence tend­
ing to prove a conspiracy between appellant and his 
co-defendants. While instructions not applicable to 
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the facts are erroneous (8 Cal. Jur., Criminal Law, 
sec. 606, pp. 628, 629), to constitute grounds for re­
versal they must have resulted in prejudice to the 
defendant (People v. Schmah, 62 Cal. App. 192 [216 
Pac. 6241; People v. Ybarra, 68 Cal. App .. 259 [228 
Pac. 868)): Here, after carefully stating the facts nee" 
essary to constitute conspiracy, the court charged that 
appellant would not be responsible for the acts or 
declarations of either of his codefendants unless the 
jury found from the evidence beyond a reasonable 
doubt that a conspiracy existed or that such acts or 

·declarations were authorized by him. Prejudice is not 
presumed (8 Cal. Jur., Crim in al Law, sec. 606, p. 
628), and no reasonable ground appears for the con­
clusion that the jury was misled or confused by the 
instructions. 

J28] There is no merit in the claim that title to the 
stock deposited by the borrowers passed to appellant, 
and that consequently the offense of larceny was not 
proved. The notes, as well as the testimony, show 
that the stock was pledged a11d while appellant was­
given the power to sell under certain circumstances, 
this was not equivalent to a transfer of title to him. 
That he converted the pledged stock to his own use is 
not disputed, and the evidence shows beyond a rea­
sonable doubt that this was the. culmination of a 
fraudulent scheme whereby he obtained possession 
with the felonious intention of appropriating the 
prope11y. 

While it will be necessary for the reasons stated to 
reverse the judgments entered upon the sixth, sev­
enth, eighth and ninth counts of the indictment, the 
verdicts upon the remaining counts were sufficiently 
sustained by the iw icten·7.'\ '"d .the record disck>o~; n·~· 
error which reasonably supp01is the conclusion that 
the same resulted in a miscarriage of justice. The 
judgments entered upon the sixth, seventh, eighth and 
ninth counts of the indictment are accordingly re­
versed;and the judgments entered uppn the first, sec~ 
ond, third, fotuth, fifth and tenth counts therein with 
the orders denying appellant's motion for a new trial 
thereof are affirmed. *230 

A petition for a rehearing of this cause was denied by 
the DistTict Cou11 of Appeal on July 26, 1930, and a 
petition by appellant to have the cause heard in the 
Supreme Court, after judgment in the District Court 
of Appeal, was denied by the Supreme Cou11 on Au­
gust 11, l 930. 
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Jn banlc. Appeal from superior court, Los Angeles 
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---· Jnformation against M. N. Staples, for gr.aud..lar.c.eDY· _. __ . __ 
· ·-·~ .. ··· ···· veTdict of guilty. Defendant. appeals. Affi1med. 
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defondant with having stolen pi·operty in • AriZona, . -
and that he did bring the same into the county\it'Los· ... · 
Angeles, charges an offense within the jurisdiction of 
the court of Los Angeles county. 

_Criminal Law 110 €:=212. 

1lQ Criminal Law 
l lOXIJ Pretrial Proceedings 

1101<208 Preliminary Complaint or Affidavit 
11 Ok212 k. Examination of Witnesses and 

Evidence. Most Cited Cases 
Pen.Code, §§ 811-813, provide that, when an 
information is laid before a magistrate, he must take 
the depositions of the informant and his witnesses, if 
any; that the depositions must set forth the facts 

Pagel 

tending to prove the offense, and the guilt of 
defendant; that, if the magiStrate is satisfied 
therefrom that an offense ha.S been· committed, and 
there is ree.Sonable ground to believe that the 
defendant has committed it, he must issue a warrant 
of arrest. Held that, when the inf01mation is positive 
in its allegations of every fact necessary, to support 
the charges laid, it is a sufficient deposition within 
the meaning of the statute, and a warrant may be 
issued thereon. 

Criminal Law 110 €:;;::;>219 

11 o Crimu1al Law -
11 OXII Pretrial Proceedings 

11 Ok215 Preliminary 
Process 

Warrant or Other 

_ .... . .. 1101<219-k. Defects and Objection.s.~Most-.-"'"=---:.:. 
Cited Cases 
Whflre one charged with committing a felony is 
examiried, ahd evide11ce adduced sufficient to justify 
the magistrate in holding the accused to answer the 
charge, an irregularity in the warrant of arrest is 
immaterial, since thereafter the accused is held under 
the commitment, which authorizes the filing of an 
inf01mation. 

Criminal Law llO €:;;::;>1132 

ll.Q Criminal Law . 
11 oxxrv Review 

l lOXXIV(K} Hearings 
!lOkl 132 lc. Hearing. Most Cited Cases 

Pen.Code, § I 252, which provides that "all appeals in 
criminal cases must be heard and detennined by the 
appellate court within sixty days after the record is. 
filed in said appellate court, unless continued on 
motion or with the consent of the defendant," is 
merely directory, and a failure to detennine a case 
within the time mentioned does not entitle the 

. defendant to a discharge ... 

Indictment and Information 210 €:;;::;>122(2) 

210 Indictment and Information 
2 IOV-Requisites and Sufficiency of Accusation 

210kl22 Variance from Preliminary 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

251 



27 P. 523 
91 Cal. 23, 27 P. 523 
(Cite ~s: 91 Cal. 23, 27 P. 523) 

Proceedings 
210kl22(2) k. Variance as to Nature or 

Degree of Offense Charged. Most Cited Cases . 
Under (West's Ann.) Pen.Code, § 872, concerning 
commitment for public offenses, which provides that, 
if it appears from the examination that a public 
offense has been committed, the accused must be 
held to answer to the same, the fact that the offense 
charged in the information is different from that laid 
in the complaint does not affect the sufficiency of the' 
information. 

Larceny 234 ~40(2) 

234 Larceny 
23411 Prosecution and Punishment 
· <i34l!rAl Indictment arid lnfonnation 

234k40 Issues, Proof, and Variance 
234k40(2) le Matters to Be Proved. 

Most Cited Cases 
. - . 01,1,.J!ia} fo.L?.!~al ing property_ in ,Arjzona and)ringi[lg ... 

the same into the county of Los Angeles, Cal., the 
fact that the information alleged that the larceny was 
committed in Arizona does· not require the state to 
prove that the offense charged is defined by the laws 
of Arizona as larceny. 

Larceny 234 €=40(3) 

234 Larceny 
2341l Prosecution and Punishment 

234]](A) Indictment and Jnfonnation 
234k40 Jssues, Proof, and Variance· 

234k40(3) k. Evidence Admissible 
Under Pleadings. Most Cited Cases_ .. 
oii frial for stealing property in Arizona and bringing 
the same into the county of Los Angeles, where the 
larceny was committed at or near the line between 
Arizona and California, on a moving train, it was 
proper· to ·admit evidence that it was ·committed 
immediately after crossing the line into California, as 
the variance was not material, as taking the stolen 
property into Los Angeles county was a part of the 
offense, and it was irmnaterial whether it was stolen 
before or immediately after coming il1to the state. 

** 523 • 25 Hugh J & Wm. Crcmford, for appellant. 
W. H. H. Hart, Art)'. Gen., for the People. 
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The defendant was convicted in the superior court of 
Los Angeles county of the crime of grand larceny, 
and appeals from the judgment and from an order 
denying a new trial. 

His first ~ssignment of error is upon· the order of the 
superior court overruling his motion to set aside the 
information. One ground of the motion was that the 
magistrate before whom his examination was had 
issued his warrant of arrest without having taken any 
depositions of witnesses in support of the charge laid 
in the complaint, thus violating,-as he claims,-the 
provisions of sections 811-813 of the Penal 
Code.nuln support al this point he cites and relies on 
the case of Ex pai1e Dimming, 74 Cal. 164, 15 Pac. 
R@__,__fil,2_,But that case lends no s~pport to his 
contention for two reasons. ln.·:-.the-.first · place, the 
complaint in this case-unlike the complaint against 
Dimmig-is positive and direct in its allegation of 
every fact necessary to suppmi the charge laid, and is 
tllerefore, in itself, a sufficient dep_o_sitio11_ \,\'ithin the . 

-· .. "dci'Ciiii1e'6fthe Dimmig Case: In the second place, the 
want of ju~isdiction to order an arrest becomes 
inimaterial when the warrant of arrest is functus 
officio. In Dimmig's Case the objection was raised 
while the warrant was the *26 only authority for 
holding him, and, the warrant being held invalid, he 
was necessarily discharged. But when a prisoner has 
been examined, and evidence adduced sufficient to 
justify the magistrate in holding him to answer on a 
charge of felony, the infirmity in the warrant of 
aiTest, if any there be, ceases to be of any 
consequence, since he is thereafter held under. the 
commitment, which of itself authorizes the filing of 
an information. The regularity of the info1mation 
does not depend on the **524 complaint, but upon ... -"---·--· 
the order holding the defendant to answer. People v. 
Velarde, 59 Cal. 458; People v. Wheeler, 65 Cal. 
]]_, 2 Pac. Rep. 892.This view also disposes of the 
second ground of the motion, viz., that the complaint 
alleged the larceny to have been committed 'in San 
Bernardino county, and the stolen goods to have been 
brought into Los Angeles comity, wl1ereas the 
information charges a larceny in Arizona territory, 
and a subsequent bringing of the stolen goods into 
Los Angeles county. Even if the offense charged in 
the infonnation was, as claimed, totally different 
from that laid in the complaint, it would not affect the 
sufficiency of the information, since, as we have 
seen, the information does not depend on the 
complaint, but upon the commitment, and it does not 
appear that the order of commitment differed in any 
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respect from the infonnation. It is not claimed, and it 
caru10t be, that the commitment must follow the 
complaint, for the statute and the decisions of this 
court, are directly to the contrary. It is the duty of the 
magistrate to hold the defendant to answer for the 
offense proved, whatever may have been the offense 
charged. Pen. Code, § 872;lli1 People v. \\/heeler, 73 
Cal. 255, 14 Pac. Rep. 796.Therefore, if the evidence 
showed that the goods were stolen in Arizona 
te1Tilory, it was the duty of the magistrate to hold him 
for that offense, if it was in fact or law a different 
offense from that charged; and, if he foiled to do so, it 
was, neve11heless, the duty of the district attorney, in 
drawing the information; to charge the offense 
according to the facts disclosed by the depositions, 
ignoring to that extent the form of the commitment. 
People v. Vierra, 67 Cal. 231, 7 Pac. Rep. 640;*27 
People v. Lee Ah Chuck, 66 Cal. 662, 6 Pac. Rep. 
859.But in truth there is no substantial difference 
between the charge laid in the original complaint and 
that set out in the infonnation. Each charges in effect 
a 13:·ceny in Los Angeles ~aunty ... When goods are 
stolen in one jurisdiction and carried into another, in 
legal contemplation the crime of larceny is 
committed in both jurisdictions, and may be punished 
in either. Our statute on that point (Pen. Code, §§ 
497, 786, 789,) merely re-enacts the law as it was 
before. People v. Mellon, 40 Cal. 654; State v. 
Brown, 8 Nev. 212. Or, perhaps, it is more correct to 
say that our statute has adopted one of the two views 
upon which the cou11s of other states have divided in 
deciding upon the common-law rule. It follows that 
in both the complaint and information the defendant 
was charged with an offense committed ill' Los 
Angeles_ county. The place where the goods were 
alleged to have been stolen-San Bernardino or 
Arizoi1a:;.;as a mere circumstance, and a wholly 
immaterial one, of the offense. The superior com1 did 
not err in refusing to set aside the information. 

FN 1 Sec. 811. \\/hen an infonnation is laid 
before a magistrate of the commission of a . 

. public offense, triable within the county, he 
must examine on oath the infonnant or 
prosecu_tor, and any witnesses he may 
produce, and take their depositions in 
writing, and cause them to be subscribed by 
the parties making them. Sec. 812. The 
deposition must set forth the facts stated by 
the prosecutor and his witnesses, tending to 
establish the commission of the offense and 
the guilt of the defendant. Sec. 813. 1f the 
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magistrate is satisfied therefrom that the 
offense complained of has been committed, 
and that there is reasonable ground to 
believe that the defendant has committed it, 
he must issue a warrant of arrest. 

FN2Sec. 8 72. If, however, it appears from 
the examination that a public offense has 
been committed, and there is sufficient 
cause to believe the defendant guilty thereof, 
the magistrate must make or indorse on the 
deposition an order, signed by him, to the 
following effect: 'It appearing to me that the 
offense in the within depositions mentioned 
[or any offense, according to the facts, 
stating generally the nature thereof] has been 

.. ~.<>mmitted, and that there is sufficient c~u<~. 
to believe the within-named A. B. guilty 
thereof, I order that he be held to answer to 
the same, and committed to the sheriff of the 
county of.' 

Nor did the superior court err in overruling the 
den1urrer to the information. If we understand the 
position of appellant's counsel with reference to the 
demurrer, it is that the information does not charge an 
offense within the jurisdiction of the superior court of 
Los Angeles county, although no such objection is 
stated in the demurrer. The infonnation charges in 
plain, direct, and unequivocal terms that the 
defendant did, in the territory of Arizona, unlawfully, 
willfully, and feloniously take, steal, and carry away 
from the possession of one Margar~t. McGregor a 
watch and chain, of the va.lu'e of $7 5, then and there 
being the personal · prope1iy of said Margaret­
McGregor; and !hat, e.f~~,· i:e.ving-so unlawfully taken 
and stolen said watch and chain, he did bring the 
same into the county of Lo~ Angeles. This states the 
exact offense defined in section 497 of the Penal 
Code, the jurisdiction of which is, by section *28 
789,fill. conferred upon any county cif the state; into 
or .through which the stolen prope1iy has been 
brought. · 

FN3Sec. 789. The jurisdiction of a criminal 
action for stealing in any state the prope1iy 
of another, or receiving it, knowing it to 
have been stolen, and bringing the same into 
this state, is in any county into or through 
which such stolen property has been 
brought. 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
252 

II _I 

e 



27 P. 523 
91 Cal. 23, 27 P. 523 
(Cite as: 91 Cal. 23, 27 P. 523) 

Several instructions asked by the defendant were 
refused by the cou1t. The only question worthy of 
consideration raised by the assignments of error upon 
these rulings is this: Was it essential to prove that the 
original larceny was committed in Arizona, as 
alleged in the information? The defendant was po1ier 
on a sleeping-car, upon which the owner of the stolen 
property, Mrs. McGregor, was traveling as a 
passenger from Chicago to this state. The watch and 
chain were stolen from her be1th just about the time 
the train crossed the Colorado river from Arizona to 
San Bernardino county in this state. The evidence left 
it somewhat doubtfol upon which side of the 
boundary the theft occurred, and the defendant asked 
the cou1t to instruct the jury that they must acquit 
unless they were satisfied that the larceny was 
committed in Arizona. These requests to charge were 
refused, and the question is whether such refusal was 
error. We do not think it was. Whether the original 

. larceny was· committed in Arizona or across the line 
in-San ·Bernardino; the taking of the sto le11 .. property 
into Los Angeles county was equally criminal; and 
not only was it equally criminal, it was the same 
offense, punishable in the same manner, to the same 
extent, in the same jurisdiction, under the same law. 
The precise spot at which the criminal act was 
initi11ted was a mere circumstance of the offense, 
properly enough stated in tbe infomiation, but not 
essential to be proven **525 as stated. If the 
infornrntion had charged a Jai·ceny in Los Angeles 
county, proof of an original taking in San Bernardino 
or in Arizona .would hav.e been admissible. The only 
real question is whether evidence of a larceny on the 
west bank of .a river is such a substantial variance 
from the charge that it was committed on the east 
ban.k as to be inadmissible. Under the circumstances 
of this case, where the theft occurred on a moving 
train in the act of crossing the river, we do not think 
the variance was material. 

*29 As to the other instrC1ctions refused. it is 
sufficient to say of them generally that, so.far as they 
were correct, they were givell' in better form in the 
charge of the court and in other instructions asked by· 
the defendant and al I owed_ 

lt is contended that the evidence does not sustain the 
verdict, because-Firs/, there was no evidence as to 
the laws of Arizona defming larceny; and, second, be 
cause the evidence clearly showed that the stolen 
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goods were worth less than $50. As to the first 
objection, we say that the laws of Arizona have no 
bearing upon the question whether our laws have 
been violated. We do not assume to punish offenses 
against the laws of other states and territories. When 
we undertake to punish as larcei1y the bringing into 
this state goods that have been stolen iri another state 
or country, we mean goods that have been stolen 
according to our definition of larceny, for which we 
lock to our own laws exclusively, and not the laws of 
other countries. As to the second objection, it is 
sufficient to say that there was some evidence that the 
watch and chain were worth more than $50, and 
therefore the verdict of the jury on that point 1s 
conclusive. 

There is·no error in the record, and the judgment and 
order appealed from must be affirmed, unless a 
motion now made by the defendant to reverse the 
judgment and discharge him from custody must be 
granted on the ground that his appeal has not been 
decided within- 6o··aays after the filii1g of tli"e··­
transcript here, as required by section 1252 of the 
Penal Code. FN•But no such consequence is annexed 
lo a failure to comply with that provision, in which 
respect it differs from section 1382, which is 
mandatory in its requirement that a criminal 
prosecution must be dismissed, unless good cause to 
the contrary is shown, when the defendant is not 
brought to trial in the superior cou1t with in 60 days 
after the filing of an indictment or information. Jt is 
to be noted also that the latter section prescribes the 
means, and the only means, of enforcing the 
constituti.onal right of the accused to a speedy ai1d 
public trial. Const. art. *30 l, § 13; People v. Morino, 
85 Cal.. 515 24 Pac. Rep. 892. We do not, however, 
rest our denial of this motion upon any distinction 
between a constitutional and statutory right,-between 
the right to a speedy trial and a speedy determination 
of an appeal,-but solely upon the ground that one 
provision is m·erely directory and tlie other mandatory 
in substance and in terms. Motion to reverse denied, 
and judgment and order affomed_ 

FN4Sec. 1252. All appeals in criminal cases 
must be heard and determined by the 
appellate court within 60 days after the 
record is filed in said appellate cou11, unless 
continued on motion, or with the consent of 
the defendant. 
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We concur: SHARPSTEIN, J.; PATERSON, J.; DE 
HAVEN, J.; HARRISON, J.; GAROUTTE, J.; 
McFARLAND, J. · 
Cal. 1891 
People v. Staples 
91 Cal. 23, 27 P. 523 

END OF DOCUMENT 
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l>COLLEEN LAKIN, Plaintiff and Appellant, 
v .. 

WATKINS ASSOCIATED !NDUSTRlES et al., 
Defendants and Respondents. 

No. S030179. 

Supreme Court of California 
Dec 16, 1993. 

SUMMARY 

Plaintiff, whci was injured in an accident involving a 
truck,. tb!< J:!d~r .. ;9f which gave false identification 
and insurance information, brought an action for neg­
ligence and intentio.nal infliction of emotional dis­
tress against the driver and the company that owned 
the truck. Pursuant .to Code Civ. Proc., § 2033, plain-

.· · tiff requested that defendants admit that a collision 
had occurred between their truck and her car. Defen­
dants respo~ded that they had insufficient infon1rn­
tion to aghlit or d(lny the truih of this request. M()re 
thaij .two years before trial, plaintiff rri'ade an offer t9_ 
the c'ornpany t_o comproril.ise under Code Civ. Proc., § 

998, subd. CR), in the amount of $89,000, a~d th.~ 
ccimp,any did· ncit accept. At trial plaintiff proved that 
the company's own records established, more than 
two years before her request for an admission, that 
the coll\sion had occurred. The jury found for plain­
tiff and awai:ded $100,000 against the company, in­
cluding b.o\h compensatory iuid punitive da_rii.ages. 

· After judgment,. tlie"trial couli denied piaintiffs mo­
tio~s for attorney fees under Code Civ. Proc., § 2033, 
subd.O(o}(sanction for unwan:ahted fail11rdo admi\), 
and for prejuagment interest, which latter ·motion was 
made on the ground that her pretrial offer was less 
than the eventual judgment CCiv. Code, § 3·29n (Su­
perior Court of Los· Angeles County, Nd. SCC-
12628, Roy J. Brown, Judge.) The Court of Appeal, 
Second. Dist., Div. Seven, No. B05496Q, dismissed 
the appea\ as to the order denying attorney fees, con­
cluding that the or_der was ncin~j:Jpealabie. 111e Court 
of Appeal also affinned the denial of prejudgment 
interest, reasoning that plaintiff failed to prove the 
damages were awarded exclusively for personal· in­
jury. 

· The Supreme Court reversed the judgment of the 
Court of Appeal with directions to address the merits 
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of the attorney fees issue and thereafter to reverse the 
order of the trial court on the prejudgment interest 
issue and remand to the trial court· for further pro­
ceedings on that issue. The court held that the post­
judgment order denying attorney fees under Code 
Civ. Proc., § 2033, subd. (o), was an appealable or­
der. The court also held that plaintiffbbre the ourden 
of proving what portion of the total award repre­
sented damages for personal injury and were thus 
eligible for prejudgment interest; howeve·r, plaintiff 
had not··yet been given the opportunity to carry this 
burden, and thus remand was necessary. It fiather 
held that" prejudgment interest under Civ. Code; § 
3291, may not be awarded on punitive·-damages. 
(Opinion by Mosl<, J ., expressing the unanimous 
view of the court.). 

HEADNOTES 

Classified io California Digest of Official Reports 

fu, I b, W Appellate Review § 30-"Decisions. Ap­
pealable--Or#rs After Judgme.nt--Order Denying · 
Atioriit:y Fees as Discovery Sanction. 
The trial 'court's denial of a· personal injury plaintiffs 
post]udgment incition for attorney fees under Code 
Civ. Pro~ .. § 2033, subd. (o) (sancti~n f~r unwar­
ranted failur.e to admit discovery requi;:stj, was· an 
appeali!-~le order,. .T)rns, the Court of Appeal erred in 
cciiicluding that the' -denial neither adde·d to no·r suo­
tractedfi.9m th~. relief· granted. iii the judgmerit and 
dismissing the cofu,plairit. The order denyiii.g the fees 
pI°ainly ra.ised issiies different .from those of the 
judgnient itlielf.- Further~ appeaiil~le postjudgment 
ordeis include both those granting affirmative i-eiief 
andthose d~iiyirig it t'ii~~. postjudgment or~~,i:f that 
neither lite~ally add to ·nor suJ:>tract from the jui;lgm~nt 
caii nevertiidless he appealabiy, as long' aS they"afi'ect 
the Judgmeri.t DI' relate· to its enforcement. The order 
de1\ying plaintiffs mbiion was a postjudgrrient orcl~r 
that affeded the judgine!lt or' related lo its eriforc.e­
ment, because it determined the rights and liabilities 
of the parties arising from the judgment, was not pre­
liminary to later pr_oceedings, and would not become 
subject to appeal aftifr soriie future judgment. 
[See 9 Witliin, Cal. Procedure (3d ed. 1985) Appeal, 
§ 103.] . 

t'.l!!, Th) Appellate Review § 30--Decisions Appeal-
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able--Orders After Judgment. 
Despite the inclusive language of Code Civ. Proc .. § 

904.1, subd. (b), which provides that an order made 
after an appealable judgment is itself appealab le, not 
every postjudgment. order that fo.llows a final appeal­
able judgment is appealable. To be appealable, : a 
postjudgment order must satisfy two additional re­
quirements. The first requirement is that the issues 
raised by the appeal from the order must be different 
from those arising from an appeal from the judgment. 
The reason for this general rule is that to allow the 
appeal from an order raising the same issues as those 
raised by the judgment would have the effect of al­
lowing two appeals from the same ruling and might 
in some cases permit circumvention of the time limi­
tations for appealing from the judgment. The second 
reqµ_ireme~t-i~ th?.~ !h~ 0rder ~,-~~~- ':".itht.!1' ~ffeG~ the 
judgment or relate to it by enforcing it or staying its 
execution. Under this rule, a postjudgment order that 
does not affect the judgment or relate to its enforce­
ment is not appealable. 

Q) Damages § 8--[nterest--Prejudgment Interest-­
Personal lnjury--Action for Negligence and Emo­
tional Distress: Interest§ 4--lnterest o.n. Judgments. 
PlairJtiffs action for negligence ~nd int~n!j~nal inflic­
tion of emotional d\stress. against a truckipg co111pany 
and its driver, arising from an accident involving a 
truck, the driver or' which gave false identification 
aiid insurance information, was all action for personal 
injuries within the meaning of Civ. Code, § 3291 
(interest iri personal injury ~ction). Plai1.1liff's claims 
of emo.tional distress: were not incid.i;ntal to a s.~bst~­
tial invasion of pi'operry. interests. Rather, they were 
at the heart of her cast· She presented evidence of 

. ' . • . . ( 1 . .• ·. ·~ . 

emotional distress under both her theo~ie:;: in the neg-
ligence cause of actio'n, her emotional distress re­
sulted from the accident itseif, and in the cause of 
actio~ for intentional inflictiori of einotional distress, 
he~ emotional· distress resulted from.h~r d·~alings with 
defendants subsequent to the accideiit. Although the 
events that formed the basis for her lawsuit did cause 
sonie pioperty damage, that fact alone did not defeat 
her claim for damages under a personal inju1y theory. 
Therefore, § 3291 prejudgnieni interest was avail­
able. 

(il, lli Damages § 8--lnterest--Prejudgment lnter­
est--Personal Injury-- Action for Negljgence and 
Emotional Distress--Burden of Proof:Interest § 4-­
Interest on Judgments. 
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In an action for negligence and intentional infliction 
of emotional distress against a trucking company and 
its driver, arising from an accident involving a truck, 
the driver of which gave false identification and in­
surance information, plaintiff bore the burden of 
proving what portion ·of the damages awarded her 
were damages for personal in jury rather than property 
damage, and that they were therefore eligible for pre­
judgment interest pursuant to Civ. Code, § 329 l 
Uudgment greater than amount of offe.r to compro­

. mise under Code Civ. Proc., § · 998). The jury 
awarded plaintiff $20,000 in compensatmy damages, 
but the verdict did not state what portions were at­
tributed to personal injury or to property damage. 
Even if plaintiiff showed that a portion of these dam­
ages were for persorial injury, the burden did not shift 
tb defendants to demonstrate Llie ~1o!ig!:!td" er! ihal 
portion. Shifting the burden would be coriti'iiry to 
Evid. Code, § 500, which provides that a party has 
the burden of proof as to each fact that is essential to 
the claim or defense that party is asse11irig. 

@ Damages § 8--Jnterest--P~ejudg1i1ent Inter~st-­

Personal Injury:lnterest § 4--lfiterest on Judg1ne11ts. 
PrejucJg1i1ent interest under Civ. Code. § :i29'1 Qudg~ 
ment greater than amount of offer· to compromise 
under Code Civ. Proc .. ·§ 998), is limited to damages 
attribufitble to personal injury. The second paragraph 
of Civ. Code, § 32'9 i, provides that if the plaintiff 
makes a pretrial offe{ to compromise that is not ac­
cepted and then "obtains a more favorable judg!nent, 
the judgment shall bear interest." Taken literally, this 
languag;e requir,es a court to. assess .prejlJ.dgme'iit in­
temit on ·an eiitire judgment regardless of what po.r­
tion' of the aV,,ard consisted of personai iryjury .dani­
"gc:;. However, this construction doe.s not cu1npun 
with the Legisl<1ture's inte~t. 'The first paragraph of 
Civ. Code, §. 3291, pennits the plaintiff in "any ac­
tim1 brought io recover damages for personal injury" 
to claim interest on damage5: The Legislature in­
tended. to.confine the availability of prejudgment in­
terest to "damages for personal injury." To adopt the 
broader reading of the second paragraph would. ren­
der the narrower. language of the first paragraph nu­
gatory. Fu11her, the n~itow~r construction also serves 
an important Pl!rpose of Civ. Code, § 3291, i.e., to 
provide a statutory incentive to settle personal injury 
litigation where the plaintiff has been physically as 
well as economically in1paired. 

(fut_, !ill) Damages § 8--lnterest--Prejudgment Inter-
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est--Personal Injury-- Entitlement to Prejudgment 
Interest on Award of Punitive Damages: Interest § 4-­
lnterest on Judgments. 
A plaintiff who is entitled to prejudgment interest 
pursuant to Civ. Code, § 3291 Uudgment greater th1m · 

. amount of offer to compromise lll1der: Code Civ. 
Proc., § 998), is not entitled to prejudgmentinterest 
for ~ny portion of the judgment for punitive damages. 
Although Civ. Code. § 3291, provides that "the 
judgment" shall bear interest, the operative language 
of the entire statute is "damages for personal injury." 
Civ. Code, § 3291, was intended to encourage settle­
ments in. personal inj\,\ry. cases. Any connec.tion there 
might be betwe.en the ava.ilability of ·prejudgment 
interest on punitive damag~s and the statutory pur­
pose of providing an incentive to settle is too attenu, 
ated and speculative. Further,. preju,dgment..i1Jfo~est .. 
has an adqitio,nal purpose of compens11.t.ing personal 
injury plaintiffs for loss of use of nioney during the 
prejudgmeiit pe.riod. Punitive damages. ar~ awarded 
for the sake of example and by way of punishi.ng the 
defend~nt and are ncii intended to-make the· plaintiff: 
who.le by C()mpensating for a loss suffered. To award 
prejudgrnerit · i\Ji,~res\. on punitive daniages arising 
from pers.onaUnjur)' actions would therefore give a 
windfall to tlie plaindffs in those actions. (Disapprov­
ing to the extent contrary: Greenfield v. Spec/rum 
Investmeiit Corb. ( 1985) 174 Cal.App.3d 11 l [ lli 
Cal.Rotr. 8051; Morin ii. ABA Recoveni Service. Inc. 
(1987) 195 C'aLAppJd 206 [ 240 Cal.Rpti-. 5091; 

. Bilnin v. AT&T In(Ql·iiiaiioii Systei1is. inc. Cl 993) 13 
Cal.App.4th 916 ( 16 Cal.Rbtr.2d 787].) 
[Right to prejudgment interest on punitive or multiple 
damages award,-note, 9 AJ~.RSth 63.] · · 
(l) Damages § 8--ln.terest--Prejudgment Interest-­
Personal Injury-"Obtaining Judgment Greater-Than.:. 
Pretrial Offer-'lnclusion of Punitive · Dam-
ages:Interest § 4--Inteiest on Judgments. 
In an action for negligenc·e and intentional infliction 
of emotional distress arising from a vehicle collision, 
plaintiff's award of punitive damages was included in 
the judginent for the purpose of determining whether 
the judgment was more favorable than her pretrial 
offer i.Jhder Civ. Code, § 3291 (plaintiff's entitlement 
to prejudgment i1iterest where judg'nierit is greater 
than amount of offer to compi·ofnise under Code Civ. 
Proc., § 998). Plaintiff had offered to compromise the 
case for $89 ,000 and evenrually obtained a jury ver­
dict of $100,000, including $80,000 in punitive dam­
ages. Plaintiff was not required to subtract the puni­
tive damage award before comparing the verdict with 
the offer. The plain language of Civ. Code, § 3291, 
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provides for a simple comparison in personal injury 
cases between the judgment and the offer to com­
promise; if the judgment is "more favorable," the 
plaintiff is eligible for prejudgment interest on the 
damages attributable to personal injury. The Legisla­
ture did n'ot intend the judgment ·and the offer to 
compromise to be apportioned between personal m­
jury damages and other kinds of damages. 

COUNSEL 
R. Stevens Condie for Plaintiff and Appellant. 
Parker, Stanbury, Babcock, Comb.s & Bergsten, 
Douglas~ H. Mori and Michael E. McCabe for De­
fendants and Respondents. 

MOSK,J. 
We granted review to decide three issues. First;· we'· 
must determine whether a postjudgment order deny­
ing an award of attorney fees .under Code of Civil 
Procedure section. 2033, subdivision (o), is appeal­
able. For the reasons that follow, we. conclude. that it 

. is: Secoi1Ci, we -inust. *649 determine where the bur­
den of proof lies when a plaintiff in a personal injury, 
case claims prejudgment interest, under Civil Code 
section 3291, on a judgment more favorable than her 
offer to compromise under Code of Civil Procedure 
section 998, subdivision (b). As will appear', we con­
clude the p!aintiff has the burden of proving what 
portion. of the total. award represents damages for 
personal injury; we furt.her conclude that plaintiff 
herein has not yet had the opportunit)' to carry tliis 
burden .. Accordingly, the. judgment of the Court of 
Appeal .on th~se i.ssues h.oldjng to.the ~ontrary will be 
revei·secl. Firialiy,' we must determine whether pre­
judgnient interest under, Civil. Code section 3291 n;iay 
be awarded on punitive damages. We conclude that it · ... · 
may not. 

I. Factual and Procedural Background 

At the scene of an accident in which a truck that de­
fendant driver ·was operating on behalf of defendant 
trucking. company hit plaintiffs car, the driver identi­
fied himself falsely to plaintiff and gave her false 
insurance information. Later, a company official de­
nied the accident had occurred and accused plaintiff 
of fabricating her claim. She sued for negligence and 
intentional infliction of emotional distress. 

Pursuant to Code of Civil Procedure section 2033, 
plaintiff requested that defendants admit a collision 
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had occu1Ted between their truck and her car. They 
replied that they had insufficient facts to admit or . 

. deny the truth of the request. More than two years 
before trial, plaintiff made an offer to the company to 
compromise under Code of Civil Procedure· seciion 
998, subdivision (b), in _the amount of $89,000. The . 
company did not accept. 

At trial plaintiff proved that the company's own dis­
patch records placed the truck driver at the scene of 
the accident on the day in question and that the com­
pany had conducted an internal investigation at the 
time of the accident-two years before her request for 
admission-and had concluded the collision had in fact 
occurred. The jury found for plaintiff, awarding her a 
total of $100,000 against the company, including 

- .'both compensatory-and· punitiv~ damages. 

After entry of judgrrient plaintiff moved for an award 
of attorney fees incurred in proving facts that defen­
dants had refused to admit-speCifically, the fact of the 
collision. (Code Civ. Proc., § 2033, subd. (o).) Sh~· · 
also moved for an- award of prejudgment interest on 
the ground that the amount of·her pretrial offer to 
corhprcirriise was less thah the eventual judgment. 
(Civ. Code.§ 3291.)*650 · 

The court denied both moti9ns. It ruled tiiat plaintiff 
could noi receive attorney f~es because sh.e had pre-· 
sented evidence of su~h . fees in the context of her 
prayer for punitive damages; it conclu.ded the jury 
mterided the punitive award to include reimburse­
ment for such fees. )t further ruled that plaintiff' could 
not receive prejudgment iriteresi because she did not 
demand such interest in her ~omplaint. · .. . ., ' 

Plaintiff appealed from this postjudgment order. Inso­
far as the order denied attorney fees, the Court of 
Appeal held it was nonappealable and dismissed that 
portion of her appeal. Insofar as the order denied pre­
judgirterit interest, the Court of Appeal held that Civil 
Code· section 3291 does not require a plaintiff to de­
mand .prejudgment interest in the complaint, but nev­
ertheless affinned the denial of prejudgment interest, 
reasoning that plaintiff failed to· prove the damages 
were awarded exclusively for personal injury. 

II. Attorney Fees 

(ti) Plaintiff first contends a postjudgment order 
granting or denying attorney fees is appealable. Code 
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of Civil Procedure section 2033. subdivision (o), pro­
vides in relevant part: "Tfa party fails to admit the ... 
truth of any matter when requested to do so under. 
this section, and if the party requ_esting that admission 
th_ereaf1er proves the ... truth of that matter, the party 
requesting the admission may move tl1e -court for ·an 
order requiring the party to whom the request was 
directed to pay the reasonable expenses incutTed in 
making that proof, including reasonable attorney's 
fees." The statute mandates that the court "shall" . 
make such an order unless (I) an objection to the 
request was sustained or a response was waived, (2) 
the admission was of no subsiantial irhportarice, (3) 
the party failing to' niake the adniission reaioriably 
expected to prevair'on the;'iilatt'er, or (4) there was 
other good reason for the fail lire to admit. (Ibid.) 

The trial c~u'rt dienied plaintiffs motion f~ir attorney 
fees, norb~caiise of any of the fotir statutory excep­
tions but be.cause of concern that an award of attor­
ney fe~s wci~ld constiture double recovery. "' 1 The 
Court cif Appeal did not reach the inerits of thi~·rul­
ing; it concluc!e.d that the order deny'tiig attorney fees 
was· not appealable as a postjudg!Ti~nt m:der. (See 
Code Civ. Proc .. § 904.1, subd. (b).) *651 . . . 

FN 1 We,' do not decide whether a court 
would be powerless to deriy a 'motjon for at­
torney fees under Code of Civil Procedure 
section 2033, subdivision (o);° when such an 
award would result in double recovery. 

Code of Civil Procedure section 904. I. subdivision 
. (b), pro_vides that an order made after an appealable. 

judgment is itself appe~ lal:>l~.- FNl As this court long 
ago explained, '.' 'The necessity. for this ... provision is 
apparent, when it is considered that an appeal from 
the judgment would only bring- up the record of the 
proceedings resulting in the rend.ition· of the judg­
ment, and that such an appeal may have been taken, 
and even disposed of here, by affirmance or reversal, 
before the order. complained of was made in the 
Court below; so that while an appeal from a judgment 
might in some instances be safely relied upon for the 
review of an . order. entered before its rendition, it 
would afford no reliable remedy against such an or­
der only entered subsequently to its rendition.' " ( 
Calderwood v. Peyser (1871) 42 Cal. 110, 116. italics 
in original.) 

FN2 Code of Civil Procedure section 904.1 

© 2009 Thomson Reuters/West. 2t5B'laim to Orig. US Gov. Works. 



863 P.2d 179 
6 Cal.4th 644, 863 P.2d 179, 25 Cal.Rptr.2d 109 
(Cite as: 6 Cal.4th 644) 

states in relevant part: 

"An appeal may be taken from a superior 
court in the following cases: 

"(a) From a judgment [with certain excep­
tions] .... 

"(b) From an order made after a judgment 
made appealable by subdivision (a)." · 

CW Despite the inclusive language of Code of Civil 
Procedure section 904.1, subdivision (b)°, 'not every 
?ostjudgment order that follow·s a fina,I, appealable 
Judgment is appealable. To be appealable, a post­
jtJ_dgme1~~3 order must satisfy two add]tional require­
ments. . The Court of Appe~J concluded that an 
order in the nature of a denial of attorriey fees did not 
satisfy one of those requirements, a~d thus that ap­
peal from the order was precluded. We conclude oth-

. erwise. . 

FN3 The prerequisite that the underlying 
judgment must itself be final is sometinies 
described as a third requirement of appeal­
able postjudgment orders. (See, e.g., 9 Wil­
kin, Cal. Procedµre (3d ed, 1985) Appeal, § 
101, p. I 21; I Eisen.berg ei al., Cal. Practice 
Guide: Civil Appeals & Writs (The Rutter 
Group 1993) ~ 2: 150, p. 2-43, rev. #I, 
1991.) Here, the finality of the underlying 
judgment is not in .dispute and was not pm1 
of the Court of Appeal's analysis. 

. - . . . . . . . 

· · · The Strst 1:equirement-not discussed by the Court of 
Appeal-is that the issues raised by the appeal from 
the order must be different from those arising from an 
appeal from the judgment. (See Roonev v. Vermont 
Investment Corp. Cl 973) l 0 Cal.3 d 351 [ 1 IO 
Cal.Rptr:353. 515 P.2d 2971.l ''The reason for this 
general rule is that to allow the appeal from [an order 
raising the same issues as those raised by_ the judg­
ment] would hav.e the effect of allowing two appeals 
~om the same ruling and might in some cases permit 
ctrcumvent1on of t,~e time limitations for appealing 
from the judgment. (Id. at p. 358.)(lhl In the present 
case, an appeal from the order denying attorney fees 
pursum1t to Code of Civil Procedure section 2033 
subdivision (o), plaiiily raises issues different fron; 
those arising from the judgment itself. Thus this re-
quirement is satisfied. · ' 
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(2b) The second requirement-which the Court of Ap­
peal fmmd dispositive-is that "the order must either 
affect the judgment or relate to it by *652 enforcing it 
or staying its execution." ( Olson v. C0111 (1983) 35 
Cal.3d 390, 400 [ 197 Cal.Rptr. 843. 673 P.2d 720].) 
Under this rule, a postjudgment order that does "not 
affect the judgment or relate to its enforcement [is] 
not appealable .... " (Ibid.) (1£) The Court of Appeal 
reasoned that the order here in issue did not affect the 
judgment or relate to its enforcement because it 
"leaves the judgment intact and neither adds to it nor 
subtracts fro!I/ it." ( Redevelopment Agencv v. Good­
mon 0975) 53 Cal.App.3d 424, 429 [ 125 Cal.Rptr. 
fil1lJ This reasoning, however, is incomplete. 

· The·nile that ari appealable postjudgment order must 
affect the judgment or relate to its enforcement has 
existed for more than a century. In Griess v. Stole 
Investment etc. Co. (] 892) 93 Cal. 411, 413 [ 28 P. 
.1llil1 we held that. a postjudgment order denying a 
motion to amend the minutes of the court was not 
app~alable. because "[i]t in no manner affected the 
judgment or bore any relation to it, either by way of 
enforcing it or staying its operation, nor did it con­
cern any pending motion in the case itself. It was 
only. the determination of the court that its minutes 
did not require correction, and the action of a court of 
record in such a matter is not subject to review by the 
ordinary process of appeal." 

In the ensuing years we determined the appealability 
of a variety of postjudgment orders. It is instructive 
to review those we have held did not a.ffect the judg­
ment or relate to its enforcement, and hence were not 

· appeafable. All are orders that, although following an 
earlier Judgment, are more accurately understood as 
being preliminary to a later judgment, at which time 
they will become ripe for appeal. 

For exiunple, we held not appealable a posttrial order 
e.xcusing a plaintiffs failure to present a bill of excep­
tions for settlement before making a motion for a new 
trial; it would liecome appealable as pa1i of an appeal 
from the later motion for a new trial. ( Kalts'chmidt v. 
Web.erCl 902) 136 Cal. 675, 676-677 [ 69 P. 497].) 
Sumlarly, an order denying a motion to amend an 
order vacating a judgment "could be reviewed by 
appeal only on an appeal from the subsequent final 
judgment." ( City o( San Diego v. Superior Court 
(1950) 36 Cal.2d 483. 486 [ 224 P.2d 685].) An order 
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approving employment of additional counsel for a 
receiver with respect to an appeal "is not a matter 
affecting enforcement of the (preceding] judgment." ( 
Raffv. Raff(l 964) 61 Cal.2d 5 I 4, 519 [ 39 Cal.Rptr. 
366, 393 P.2d 678).) 

Other ncinappealable orders have pertained to the 
preparation of a record for use in a future appeal: an 
order striking a court's certificate from a clerk's tran­
script (Lake v. Harris (1926) 198 Cal. 85, 89 [ 243 P. 
:U1Jl; an order vacating an order to show cause in 
contempt proceedings for failure lb *653 prepare a 
reporter's transcript ( Wil/iains v. Superior Court 
Cl 939} 14 Cal.2d 656. 658. 666 [ 96 P.2d 334]); an 
order granting a stay of proceedings on appeal, which 
"simply continued the time within which the appel­
lent ,·;c;; ~e(j;iirerl :,, prcp~re his .. record on appeal" ( 
Imperial Beverage Co. v .. Superior Court (1944). 24 
Cal.2d 627, 632. 633 [ 150 P.2d 881]); an order re­
fusing to correct and. amend a transcript ( People v. 
Gross (1955) 44 Cal.2d 859, 860-861 [ 285 P.2.f! 
630Jt'and an order denying relief relative to a charge 
for preparing a transcript ( Summers v. Superior 
Court (1959) 53 Cal.2d 295. 296: 297 [ l Cal. Rptr, 
324, 347 P.2d 668)). All these "postjudgment" orders 
lacked finality in that they were also preparatory to 
later proceedings. To hold these orders "nonappeal• 
able" merely postponed their appeal until the conclu• 
sion of later proceedings; it did not deny it altogether. 

For some time, courts-including this one-have used 
the "neither adds nor subtracts" standard here em" 
ployed by the Court of Appeal as a yardstick, to 
measure whether a postjudgment order affects the 
preceding judgment or relates to its enforcement'. 
(3ee, e.g., J~ai'le V. f{ai·ris, suutU. ·i;Q C8.l. .8t p. 89.) 
This standard, however; has never been an exclusive 
statement of the necessary relationship between a 
judgment and an appealable postjudgment order. Al­
though the standard can. be useful in. some c.ircum-. 
stances, the effect on, or relationship to, the judgment 
required to make a postjudgment order appealable is 
not limited to a simple mathemat.ical calculation. To 
conclude otherwise Would mean that a postjudgment 
order awarding attorney fees-thereby adding to the 
judgment-was appealable, whi\e a po;;tjudgment 01:­
der denying attorney fees-neither adding to nor sub­
tracting from the judgment-was not. This is not the 
law. FN4 

FN4 Appealable postjudgment orders in-
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elude both those granting affim1ative relief 
and those denying it. (See Gilman v. Contra 
Costa Countv Cl 857) 8 Cal. 52, 57 .) It is trne 
that on occasion an order granting a particu­
lar motion may be appealable while an· order 
denying. the. same motion may. 'not be, or. 
vice versa. For example, this com1 noted in 
Wood v. Peterson Farms Co. ( 193 l) 214 
Cal. 94 98 [ 3 P.2d 922], that although an 
order denying relief from default in the 
preparation of a reporter's transcript was ap­
pealable because it. had "the effect of pre­
cluding an appellant from presentiiig his 
case on appeal," an order granting relief 
froni. default would not be appeaiable, pre­
sumap)y because it was not a final dete'rmi­
!!~t!e!1· 0f !h~ righ~s of_d:~ t:!:-'ties !IPd wo.uJd 
be appeal.a.ble as part of the later appellate 
pr9~eediiig's. There is, however, no parallel 
distinction to be made between an order 
granting. attorney fees and ari order denying 
them. In either case the resulting determina­
tion is final; in neither case would the ruling 
·become appealable as part of later proceed­
ings. 

Further, we hlive held appealable postjudgment or­
ders malcing a final determibatioil of rights or obliga­
tions· of partii::s even though they did not necessarily 
add to or subtract from the. judgment. An order ter­
minating proceedings for a record' on appeal was ap­
pealable because it was "necessarily a final determi­
nation of the matter," eliminating the_ possibility of 
appeal. ( Wood 11. Petersoi1 Farms Co.; si;pro, 214 
Cal. 94, 98.) An order·*654 authorizing a receive.r to 
make payments in his discre.tion was appeeJRble, 
whether'viewed as consistent or inconsistent with the 
preceding judgment. ( Ro((v. Raff. silpril, 61 Cal.2d 
at pp. 517-518.) An order fixing attorney fees and 
requiring them to be paid was appealable. (Id at p. 
519.)An order denying a motion for'judgmeili on· ail 
appeal bond was appealable becalise it "relates di­
reCtly to the enforcement of a judgment." ( Merritt v. 
J. A. Stafford Co. (1968) 68 Cal.2d 619. 622 [ 68 
Cal.Rptr. 447, 440.P.2d 927).) FN

5 
· 

FNS We note in addition that in Fulton v. 
Fulton (] 934) 220 Cal. 726, 729 [ 32 P.2d 
634], this court described-although without 
analysis, and with no reference to any effect 
on, or relationship to, the judgment-a post-
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judgment order denying attorney fees and 
costs on appeal as an appealable order not 
subject lo review on appeal from the judg­
ment. 

Thus, postjudgment orders that neither literally add to 
nor subtract from the judgment can nevertheless be 
appealable, as Jong as they affect the judgment or 
relate to its enforcement. To say that a nonappealable 
postjudgment order neither adds to nor subtracts from 
the judgment is but one way of describing its lack of 
relationship to the judgment. Alternative fonnula­
tions of that description include saying, for example, 
that a nonappealable postjudgment order " 'in no 
manner affected the judgment, or bore any relation to 
it, either by way of enforcing it or staying its opera­
tion,.' .. .[Citation.] Neither is it a final determination-of 
any matter affecting the appellant in the proceeding 
before the court in .which it was made." ( Kallschmidl 
v. Weber. supra, 136 Cal. 675 .. 676.) Similarly, non­
appealable postjudgment orders "neither added to nor 
·subtracted fi:om the relief granted in the judgment: 
nor did they adjudicate any rights or establish any 
liabi~ities." ( Walson v. Prvor (1'920) 49 Cal.App. 
554. 558 [ 193 P. 797).) 

Unlike orders we have previously held nonappeal­
able, !he present order denying attorney fees is not 
preliminary to future proceedings and will not be­
come subject to appeal after a future judgment. 
Rather, it resembles the orders we have held appeal­
able. It affects the judgment or relates to its enforce­
ment in that it finally determines the rights of the 
paities arising from the judgment. Moreover, it is 
plainly' appealable under Kaltschmidt · v. Weber 
supra, 136 Cal. at page 676, as a final determination 
of a matter affe.cling plaintiff in the original proceed­
ing, and under Watson v. Prvor, supra, 49 Cal.App. 
at page 55 8, as an adjudication of Uie right to attorney 
fees arising from the judgment. 

In addition, numerous decisions of the Cou1ts of Ap­
peal have expressly or impliedly held appealable 
similar postjudgment orders concerning. costs, inter­
est, and attorney fees. Some examples include orders 
denying an award of attorney fees based on fee provi­
sions in promissory notes ( Del Mar v. Caspe ( 1990) 
222 Cal.ApP..3d 1316, 1320 [ 272 Cal.Rotr. 446)), 
denying a *655 motion to tax costs (Norman J. Krug 
Real Estate Investments, Inc. v. Praszker (1990) 220 
Cal.App.3d 35, 45-46 [ 269 Cal.Rptr. 228]), denying 
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a motion lo recover litigation expenses ( San Diego 
Gas & Electric Co. v. 3250 Corp. (1988) 205 
Cal.App.3d 1075, !087 [ 252 Cal.Rptr. 853)), deny­
ing attorney fees under Civil Code section 1717 ( 
Commercial & Farmers Nal. Bank v. Edwards(] 979) 
91 Cal.App.3d 699, 702 [ 154 Cal.Rptr. 345]), appor­
tioning attorney fees among attorneys ( Breck/er v. 
Thaler (1978) 87 Cal.App.3d 189, 193, 194-197 [ 
151 Cal.Rptr. 50]), denying interest on a judgment ( 
Redevelopment Agencv v. Goodman, suprn, 53 
Cal.App.Jd at p. 429), and denying a motion to va­
cate an order for attorney fees and costs ( MacLeod v. 
Tribune Publishing Co. (1958) 157 Cal.App.2d 665, 
669 [ 321 P.2d 881 ]). Although none of tl1ese orders 
either literally added to or subtracted from the relief 
accorded by the preceding judgments, each order 
nevertheless had a sufficient ef(ect. on .the judgment 
or b.ore a sufficient relationship to its enforcement to 
be appealable. 

Defendants attempt to distinguish postjudgment or-. 
ders pertaining tc.i attorney fees requested under Code 
of Civil Procedure section 2033, subdivision (o), 
from other postjudgment orders pertaining to attorney 
fees held. to be appealable. (See, e.g., Viejo BancorR,_ 
Inc. v. Woad Cl 989) 217 Cal.App.3d 200, 204, 205 [ 
265 Cal.Rptr. 620) [order awarding attorney fees pur­
suant to contract is appealable]; Henneberque v. City 
o[Culver CitvC1985) 172 Cal.App.3d 837, 840. 841-
842 [ 218 Cal.Rptr. 704] [order awarding attorney 
fees under Code of Civil Procedure section 1021.5 is 
appeal able]; Marini \;, Mimicipo/ Court ( 1979) 99 

. Cal.App.3d 829, 834-835 [ 160 Cal.Rptr. 465) . 
[saniel) It is true ,that the substantive issues arising 
tinder thos\: and other .theories on which attorney fees· 
can be based may differ from the· substantive issues 
arising from a request for the kind of attorney fees 
here in issue. We see no reason, however,· to erect 
unique procedural barriers to recovery of the latter. 
To do so would thwaii the Legislature's intent in en­
actltig the statuto"ry scheme that makes them available 
in the first place. 

Defendants also rely on Lubetzlry v. Friedman ( 1991) 
228 Cal.App.3d 35 [ 278 Cal.Rptr. 706], which con­
sidered the appealability of an order denying sanc­
tions: That case involved a complex sequence of 
eve1its: the plaintiff filed suit, the trial court dis­
missed, the plaintiff appealed, the Cami of Appeal 
affirmed and .awarded costs on appeal to the defen­
dants, the plaintiff moved to tax costs, the trial court 
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denied that motion, the plaintiff appealed from the 
denial, the Court of Appeal again affirmed and 
awarded costs on appeal to the defendants, the plain­
tiff moved to tax those costs and requested sanctions, 
and the trial court denied that motion. On the plain­
tiff's appeal from the last order insofar as it denied 
sanctions, the Court of Appeal had "serious doi.ibt 
that the order is appealable" (id. at p~ stating 
without *656 analysis that the order did not affect or 
relate to the judgment of dismissal. Because of the 
dissimilar procedural stance of that case, the court's 
equivocation as to the order's appealability, and the . 
special appeal rules for sanction orders (see Code 
Civ. Proc., § 904.1, subd: (k)), we find its reasoning 
unpersuasive in resolving the problem at hand. 

Accordiiig,ly, we i;uid that the order.:J1ere ·in· issue, 
denying an award of attorney fees requested pursuaiit 
to Code of Civil Procedure section 2033, subdivision 
(o), is a postjudgment order that affects the judgment 
or relates to its enforcement because it deteilni'nes•the 
rights and liabilities of the pa1ties arising froin' the .· 
judgment, is. not prelhninary to later proceedings, and 
will not become subject fo appeal after some future 
judgment. Therefore, it is appealable: FN

6 On re·mand 
the Court of Appeal should address the merits of 
plaintiff's appeal frbni the portion of the order that 
denied attorney fees. 

FN6 Given our holding that the order is ap­
pealable as an order made 'after a judgme,nt, 
we need not consider the alternate ground 

.. . suggested by the plaintiff: that the order is 
appealable as "an order wh'iC:h .determines a 
matter collateral to the main action , .. [as· 
well as] scvcrnblc from the gcnei-ai objective 
of the litigation and ... a decisibn thereon de­
termines finally the rights of the parties in 
relation to the collaterai matter, leaving no 
further judicial action to be taken .in.regard. 
to that matter." ( Heniieberque v. CitV o( 
Culver Citv, supra, 172 Cal.App.3d 837, 
lli.) 

lll. Prejudgment Interest 

CD Plaintiff next contends the Court of .Appeal incor­
rectly affirmed the denial of her m?tion for prejudg­
ment interest. She so moved pursuant to Civil Code 
section 3291 (hereafter section 3i91), which provides 
in Televant part: "In any 'action brought to recover 
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damages for personal injury ... it is lawful for the 
plaintiff in the . complaint to claim i.J1terest on the 
damages alleged as provided in tliis section. ['If] lf the 
plaintiff makes an offer pursuant to Section 998 of 
the Code of Ci vi I Procedure FN

7 which the defendant 
does· not accept prior to trial or within 30 days,' 
whichever occurs first, and the plaintiff obtains a 
more favorable judgment, the judgment shall bear 
interest at the legal rate of I 0 percent .per annum cal­
culated from the date of the plaintiff's first offer pur­
suant to Section 998 of the Code of Civil Procedure 
which is exceeded by the judgment, and interest shall 
accrue until the satisfaction of judgment." 

FN7 Code of Civil Procedure section 998, 
subdivision' (b ), provides in relevant part: 
"i~ot iess thiin l 0 day~ prit:r ~c cOm1nence· 
meni of trial, any part)r· may serve an offer in 
writing upon any other party to the action to 
allow judgment to be taken in accordance 
with the tenns and conditions stated at that 
time." 

Plaintiff alleged causes" of action so9:ridillg iri negli­
gence and intentional infliction of emotio'nal distress. 
The threshold question is whether her action falls 
within the ambit of section 3291'. (See *657Goul'ley 
v. Stole Farm Mui. Auto. ins. Co. Cl 991) 53 Cal.3d. 
121, 126-127 [ 3 Cal.Rptr.2d 666, 822 P.2d 3741 
[hereafter Gourley].) We are satisfied that it does. In 
Gourley we held that section 3291 interest was not 
available in insurance bad faith actions because such 
actions seek damages for interference with a property . 
right, not for personal injury. (Id. at pp. 127-
130.)"The substance of a bad faith action ... is the _ 
ir.3urer'§ urireasonabte refusal to pay benefits under 
the policy" (id. at p. 127), and in such an action 
"damages for emotional distress are compensable as 
i11cide1ital damages flowing from the initial breach, 
not as a separate cause of action" (id. at p. 12.8, italics 
In origmal). 

Here, by contrast, ·plaintiff's claims of emotional dis­
tress were not incidental to" 'a substantial invasion of 
propertY interests' " ( G~urley, suDra, 53 Cal.3d atffri 
128); rather; they were at the heart of her case. 
She presented evidence of emotional distress urider 
both her theories: in the negligence cause of action, 
her emotiorial distress resulted froin the accident it­
self while in the cause of action for intentional inflic- · 
tiod of emotional distress her emotional distress re-
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suited from her dealings with defendants subsequent 
to the accident: A !though the events that fonned the 
basis for her lawsuit did cause some property dam­
age, that fact alone does not defeat her claim for 
damages under a personal injury theory. Therefore, 
section 3291 prejudgment interest is available be­
cause this suit is an "action brought to recover dam­
ages for personal injury" within the meaning of the 
section. (See also Bihun v. AT&T Jn(ormation Svs­
tems. inc. ( 1993) 13 Cal.App.4th 976, l 005 [ 1§_ 
Cal.Rptr.2d 787] [action for sexual harassment in the 
workplace under the Fair Employnient and Housing 
Act is an ai.:tion for personal injury within the mean­
ing of§ 3291].) 

FN8 Defendants do not dispute that emo­
\ional distress is personal injury for the pur-·-c 
poses of section 3291. (See Prosser & 
Keeton, Torts (5th ed. 1984) ch. 2, § 12, p. 
56; 2 Harper et al., The Law of Torts (2d ed. 
1986) § 9.1, p. 604; Morin v. ABA Recoven1 

·seh1ice. lnc. "TJ987) 195 Cal.Apo.3d 200, 
208 ( 240 Cal.Rptr. 509) [assuming emo­

ti_onal distress is persorial injury for purposes 
<if§ 3291 ].) . 

A. Burden of Proof 

(:ill) We next determine where the burden of proof 
lies on .tl1e issue of entitlement to prejudgment inter­
est under section 3291. Plaintiff made a statutory 
pretrial offer to defendant trucking company to com­
promise for $89,000; the company did not accept her 
offer. At trial she presented evidence of .her emo- . 
tional distress and of damage to her car. After trial 
she· claimed prejudgment interest on tlie entire 
$I 00,000 award against the company, which was 
comprised of punitive damages of $80,000 against it 
*658 and compensatory damages of $20,000 jointly 
and severally against both it and the truck driver. FN• 

FN9 We perceive no significance in the fact 
that the compensatory damages claimed. 
against defendant trucking company in­
cluded damages for the conduct of defendant 
truck driver. If plaintiff had made an undif­
ferentiated settlement offer to both defen­
dants and then had obtained a judgment for 
which defendants were not jointly liable, an . 
issue of apportiorunent might arise. (See, 
e.g., Taing v. Johnson Scaffolding Co. 
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(1992) 9 Cal.App.4th 579 [ 11 Cal.Rptr.2d 
820).) The present situation, however, dif­
fers in two respects: plaintiff made her offer 
to only one defendant, and that defendant 
was either solely liable or jointly and sever­
ally liable for the entire judgment. (See 
Bihun v. AT&T lnfiJrmation Svstems. fnc., 
supra, I 3 Cal.Aop.4 th at pp. I 000-100 I.) 

The court denied plaintiffs motion for prejudgment 
interest on procedural grounds, not reaching its mer­
its. On appeal, the Court of Appeal held there was no 
procedural barrier to an award of prejudgment inter­
est but nevertheless denied relief, apparently on the 
ground that the award was not "damages for personal 
injury" within the meaning 'of the statute. 

......... ·'· · ... 

·Morin v. ABA Recovery Sen,ice, inc., supra, 195 
Cal.AP.p.3d at page 208 (hereafter Morin), read 
section. 3291 as authorizing prejudgment interest only 
on damages attributable to personal injury. The 
M~ri1; court· reasoned from cases involving motions 
for attomey fees. For example, in McKenzie v. 
Kaiser-Aetna (1976) 55 Cal.Ap..J!.3d 84 [ ill 
Cal.RP.tr. 2751 (hereafter McKenzie), three legal theo­
ries-only one of which.was contractual in nature-were 
argued to the jury. After a general verdict, the court 
denied attorney fees available in contract actions un­
der Civil Code section 1717 because it could not de­
termine what pa1i of the award related to the contrac­
tual theo1y, and "[a]ttorney fees are not allowed 
where it is impossible to determine wha_t pa1i of the 
jury award- relates to contract." ( Morin, supra, 195 

. Cal.Ap_pJd at p. 209, citing McKenzie, supra. 55 
Cal.App.3d· at pp . .88-89.) The Morin comi reasoned 
that section 3291-sinii_lari/Iuthorizes "p~ejudgment 
interest only for the personal injury portion of a more 
general_ total recovery." (Morin, suora, l 95 
Cal.App.3d at p. 208.) 

(1) We agree with this conclusion, although we do 
not adopt the reasoning. The statute in issue is not a 
model of clarity. Its second paragraph provides that if 
the plaintiff makes a pretrial offer to compromise that 
is not accepted and then ."obtains a more favorable 
judgment, the judgment shall bear interest ... " (§_ 
3291, italics added). Taken literally, this language 
requires a comi to assess prejudgment interest on an 
entire judgment regardless of how much or how little 
of the award consisted of personal injury damages. 
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Our inquiry, however, does not end here. We are not 
prohibited "from determining whether the literal 
meaning of a statute comports with its *659 purpose 
or whether such a construction of one provision is 
consistent with other provisions of the statute.· The 
meaning of a statute may not be determined from a · 
single word or sentence; the words must be construed 
in context, and provisions relating to the same subject 
matter must be harmonized to the extent possible. 
[Citation.] Literal construction should not prevail if it 
is contrary to the legislative intent apparent in the 
[Citations.] An interpretation that renders related 
provisions nugatory must be avoided [citation]; each 
sentence must be read not in isolation but in the light 
of the statutory scheme [citation] .... " ( Lungren v. 
Deukmejian (1988) 45 Cal.3d 727, 735 [ 248 

. Cal.Rptr. 115, 755 P.2d 2991.l 
.... -· .. . 

The first paragraph of section 3291 permits the p)ain­
tiff in "any action brought to recover damages for 
personal injury ... to claim interest on the daniages 

·alleged"· (italics added). We undersnmd ihe Legisla-c 
ture to have intended this narrower language, which 
confmes the availability of prejudgment interest to 
"damages for personal injury," to limit the broader 
language of the second paragraph. To adopt the 
broader reading of the· second paragraph would ren­
der tfie narrower language of the first paragraph nu­
gatory. 

By authorizing prejudgment interest only on personal 
injury damages, the narrower language also serves an 
important·purpose o.fsection 3291, l. e., "to provide a 
statutory incentive to settle personal injury litigation 
where plaintiff has been physically as well as eco-
!~0!'!'!~1~~any i!!!p~ired ...... =: ( Gouri'ei). supra. 53 CaL3ci 
at p. 126.) The broader reading gives a windfall 16 
plaintiffs who happen to attach claims for personal 
injury damages to claims for other kinds of damages. 
We conclude that. section 3291 authorizes courts to 
award prejudgme1it interest only on damages attribut-
able to personal injur)i. · 

(4b) We next consider how a court is to determine the 
nature of damages for purposes of seCtion 3291. Jn 
Morin, supra, '195 Cal.App.3d 200, the first case to · 
address this issue, the plaintiffs moved for section 
3291 prejudgment interest on damages awarded i11 a 
oeneral verdict under both personal injury· and prop" 
~rty damage theories. The Court of Appeal r'eversed 
the trial courts denial of the motion and remanded for 
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fuither proceedings to establish what portion of the 
award was attributable to personal injury. 

ln the present case the Court of Appeal relied on 
Morin, supra, 195 Cal.App.3d 200, for the proposi­
tion that plaintiff h,as the burden of "establishing the 
threshold proposition that a certain award is in fact 
for personal injury .... " (Id. at p. 208.)According to 
the special verdict, the compensatory damages in­
cluded $5,000 as a result of the collision and $15,000 
as a resLilt of the false identification and insurance 
information furnished by *660 defendant truck 
driver. rnio Assuming that the compensatory damages 
of $5,000 as a result of the collision were attributable 
to property damage to plaintiff's car, FNl 

1 the Co mt of 
Appeal concluded that by requesting prejudgment 
intere.it on the. entire award piaimiff faiied Lo e.Stab-
1 ish that the award was for personal injury. 

FN I 0 The specia_J verdict declared in rele­
'-.'~!!t · i}C:i: "!. Did :!i::f~:1dant Gary Prince 
negligently operate a vehicle in such a man­
ner as to damage plaintifs [~ic] vehicle?" 
Answer: "Yes." "l. Was such negligence a 
legal cause of damage to the plaintiff?" An­
swer: "Yes." "3. What is the total amount of 
damages suffered by the plaintiff as a legal 
result of the collision?" Answer: 
"$5000.00." "4. Did defendant Gary Prince 
intentionally give plaintiff false information 
regarding his identity and insurance?" An­
swer: "Yes." "5. What is the total amount of 
damages suffered by the plaintiff 'as a legal 
result of the failure of defendant Gary Prince 
to inform plaint!ff of his true identity and 
accurate insurance · data?" Answer: 
"$15,000:" "6. Do you find that there was 
oppression, fraud or malice in the conduct of 
defendant Gary Prince?" Answer: "Yes." "7. 
.Do.you find that there was oppression, fraud 
or malice in 'the conduct of defendant Wat­
kins Motor Lines, lnc.7" Answer: "Yes." 

FN 11 At trial plaintiff presented evidence of 
$4,808 ,50 in automobile repair and storage 
costs as a result-of the· accident.· 

Plaintiff concedes the initial burden of proof rested 
on her, but contends(!) that she carried her threshold 
burden to show that "any portion of the jury award 
reflects personal injury damages" (Morin, supra, 195 
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Cal.Aµp.3d at p. 208) by establishing that the jury 
awarded damages on a personal injury theory, and (2) 
that the bmden then shifted to defendant to claim and 
prove apportionment for any fraction of the award 
that might not be for personal inju1y. 

We do not agree in full with either reading of 
Morin.PlaintifPs proposal to shift the burden of prov­
ing apportionment to defendant is contrary to 
Evidence Code section 500, which provides: "Except 
as otherwise provided by law, a party has the burden 
of proof as to each fact the existence or nonexistence 
of which is essential to the claim for relief or defense 
that he is asserting." It is plaintiff who is claiming 
prejudgment interest; thus, under the general rule it is 
plaintiff' who bears the burden of proving each fact 

. essential .to.-an .. award .of-such· interest, including the 
ammmt or propmiion of personal injury damages in 
the judgment. 

..!\. is,true that "(l]he gen~ral rule allocating the burden 
of procif:applies 'except as otherwise provided by 
law.' The exception is included in recognition of the 
fact that the burden of proof is sometimes allocated in 
a manner. that is at variance with the general rule. In 
detennining .whether the normal allocation of the 
burden of proof should be altered, the courts .consider 
a number of factors: the knowledge of the parties 
concerning the particular fact, the availabiiity of the 
evidence to the parties, the most desirable result in 
terms of.public policy in the absence of proof of the 
particular fact, and. *661 the probability of tile exis­
tence or nonexistence of the fact."(Cal. .Law Revi~ 
sion Com. com., 29B West's Ann. Evid. Code Cl 966 
ed.) § 500, p. 431.) 

Plaintiff offers no reason why we should make an 
exception to the general rule for section 3 291, and we 
cannot conceive of one. Personal injury defendants 
possess no special knowledge of the basis of a jury's 
award of damages; the plaintiffs in such cases can 
request specia.1 verdicts or devise other means. of 
identifying damages awarded for personal injury. Nor 
are we aware of any public policy that would justify 
creating a pre.sumption that all damages i.t1 personal 
injury cases are eligible for prejudgment interest and 
then requiring defendants to rebut that presumption. 

We therefore hold that, consistent with the general 
rule of Evidence Code section 500, plaintiff has the 
burden of proving what portion· of her award was 
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"damages for personal injury" and thus was eligible 
for prejudgment interest under section 3291. 

We disagree, however, with the Court of Appeal's. 
conclusion that plaintiff has tried but failed to carry 
that burden; in our view, she never had an opportu­
nity to carry it. The lTial court ruled that plaintiffs 
motion for prejudgment interest was barred on proce­
dural grounds without reaching the question of what 
portion of the award represented damages for per­
sonal injury. Rather than re.inanding for such a de­
termination, the Court of Appeal itself denied plain­
tiff's motion because the motion claimed interest on 
dam~ges that were not for pers~nal injury. 

The Court of Appeal should. i(lstead have remanded 
tJie·mattef'to the trial cou1i·to'give -plaintiff an·oppoF' 
tunity-in ~ffect, her first-to prove which damages 
were assessed for personal injury. As a general rule, 
this kind of factual determi.trntion lies in the province 
of the trial cou1t. (See Stallman v. Bell (1991) 235 
Cal.App.3d 740, 751 [ 286 Cal.Rptr. 7551 [remanding 
"for the trial cou11 to deterni\ne the amount of pre­
judgment interest due appellants"]; Morin, supra, 195 
Cal.App.3d at o. 2 i2 (renianding "to d~termine the 
portion, if any, of the verdfot attributable to personal 
injur)i clainiS and [to] award. prejud.gment inie1'est 
accordingly"].) Such a determination requires an in­
quiry that the trial court, already familiar with the 
facts arid issues of the case, is ordinarily better able lo 
make. 

This is especialiy trne when, as here, the special ver­
dict does not explicitly identify which damages are 
for personal injury. Although we encourage the use ·-·-· 
ofspeCial verdicts or jul)' findings.as "the mos·t ciireci ______ .. _ ... _ 

and effective means of establishing the fact and 
amount 'of personal injury 1'ei:overv" (Morin. su1Jra, 
195 Cal.App.3d at p. 211 ), special findings "are not 
necessarily the sole means to determine whether the 
jury awarded ... damages *662 for personal injuries 
and, if such damages were awarded, their amount. 
Facts and circumstances peculiar to (the) case, possi-
bly including such considerations as the pa1iies' theo-
ries of the case, uncontroverted evidence or jury in-
structions, may permit determination of the fact and 
ai11ount of personal injmy recovery." (Ibid.) 1 n such a 
case, the trial cou1i is usually better equipped than an 
appellate court to detenn ilie from tbe relevant facts 
and circumstances which portion of the judgment is 
eligible for prejudgment interest. 
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Here, the special verdict attributed £5,000 in com­
pensatory damages to the collision, $15,000 in com­
pensatory damages to the truck driver's failure to 
provide plaintiff with his true identity and accurate 
insurance information, and $80,000 fo punitive dam­
ages. As will appear, section 3291 interest is avail­
able on compensatory, but not punitive, damages. On 
remand, plaintiff will be entitled to interest' on the 
pmiion of the $20,000 in compensat01?' damages that 
she proves was for personal injury. FN• 

FN 12 We note that defendant mistakenly 
charaCterizes as "dicium" the Cou1i of 'Ap­

. peal's holding that a prayer for prejudgment 
interest in the complaint is not a prerequisite 

... ""··~_ ...... ·· ·to recovery of such i'nterest under section 
3291. The Court of Appeal necessarily de­
cided this issue before reaching the issue of 
the nature of the award. 

B. Punitive Damages 

(6a) Defendant contends for the first time that plain­
tiff s~ou!d not receive prejudgment interest ori the 
$80,000 in puni\ive damages awarded to her uuder 
Civil Code section 3294. Although no party raised 
this question at any previous stage of the proceed­
ings, we deem its resolution appropriate because it is 
integrally related to the principal issues on review 
and will provide guidance on remand. (See Code Civ. 
Proc., § 906.) 

(1) (See .fn. 13.) We expressly reserved this question 
in r.n:;;·/.,-,;. supra. 53 Cal.3d at page 126. footnote 3. 
We now hold that section 3291 does not authorize the 
award of prejudgment interest on punitive damages in 

I 
. . FNll 

persona lllJUI')' cases. 

FN 13 °Defendant further. argues that when 
the $80,000 in punitive damages is sub­
tracted from the total award of $ l 00,000, 
plaintiff's personal injury award totals· at 
most $20 ,000; that this was well below her 
offer to compromise for $89,000 and so did 
not constitute a "more favorable judgment" 
in the meaning of section 3291; and, there­
fore, that she cannot receive prejudgment in­
terest even on the damages she proves .are 
for personal injury. 
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We disagree. Section 3291 provides for pre­
judgment interest when a personal injury 
plaintiff obtains a_ "more favorable judg­
ment" than the plaintiff's offer to compro­
mise under Code of Ci vii Procedure section 
998. Although the word 'judgment" used 
later in section 3291 must bear a narrower 
meaning to avoid conflict with legislative in­
tent and the meaning of the statute as a 
whole (see ante. pp. 658-659), here there is 
no such conflict. The plain language of 
section 3291 provides for a simple compari­
son in personal injury cases between the 
judgment and the offer to compromise; if the 
judgment is "more favorable," the· plaintiff 
is eligible for prejudgment interest mi th~ 

damages attributable to personal injury. We 
see no sign the Legislature intended the 
judgment and the offer to compromise to be 
apportione'd between personal inju1y dam-

.. ages and other kinds of damages. 

(§Ji) Jn arguing to the contrary, plaintiff cites 
Greenfield v. Spec/ruin' investment Corp. (1985) 174 
Cal.AppJd 1I1, 124-125 ( 219 Cal.Rptr. 805)*663 
(hereafter Greenfield), and cases following it (e.g., 
Morin, supra, 195 Cal.AP.p.3d at p. 207; Bihun v. 
AT&T information Svstems. inc., supra. 13 
Cal.Ap!?.4th at p. 1005). The reasoning of Greenfield 
rests on the language of the second paragraph of 
section 3291 providing that "the judgment sluill bear 
interest" (italics· added), and conCludes that because 
"[t]here is only one judgment[,] ... both compensatory 

·and punitive damages are encompassed therein· .... " ( 
174 Cal.App.3d at v. 125.) Afwe·have already seen, 
however, this language is not dispositive. The opera­
tive language of the first paragraph of section 3291 
restricts the availability of prejudgment interest to 
"damages for pe.rsonal inju1y ." 

The question .then becomes whether punitive dam­
ages are "damages for personal injury." (§ 3291.)The 
statute itself is silent on this point During the enact­
ment process, "the Legislature rejected several pro­
posed amendments expressly providing· that pre­
judgment interest would not accrue to that portion of 
the judgme11t representing punitive damages. (Cita­
tion.]" ( Gourlev. supra, 53 Cal.3d at p. 126.) The 
Legislature's rejection of the proposed amendments, 
however, is not conclusive of legislative intent re-
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garding the availability of prejudgment interest on 
punitive damages. (See id., fn. 3 .) 

We turn to the legislative intent of section 3291 as a 
· whole. As noted above, section 3291 was intended to 

encourage settlements in personal injury cases. ( 
Gourlev, supra. 53 Cal.3d at n. 126.) Any connection 
there might be between the availability of prej udg­
ment interest on punitive damages and the statutory 
purpose of providing an incentive to settle is too at­
tenuated and speculative to be dispositive. 

Prejudgment interest has an additional purpose, how­
ever. The basic provision governing prejudgment 
interest is Civil Code section 3287, subdivision (a) of 
which provides: "Eveiy person who is entitled to 
recover qamages ceiiain,. or capable ·of being made · 
ceiiain by calculation, and the right to recover which 
is vested in him upon a particular day, is entitled also 
to recover interest thereon from that day .... " For 
more than a century it has been settled that one pur­
pose of section 3287, and of prejudgmei1t · ii;tei:esi. ii1 
general, is to provide just compensation to the injured 
party for loss of use of the award during the pre­
judgment period-in other words, to make the plaintiff 
whole as of the date of the injuiy. (See, e.g., Cox v. 
Mclaughlin (1888) 76 Cal. 60, 68-69 [ J8 P. 1001; 
Gourlev, ~wpra, 53 Cal.3d at p. 132*664 (dis. opn. of 
Broussard, J.).) In enacting section 3291 the Legisla­
ture provided a means of compensating personal in­
jury plaintiffs for loss of use of money during the 
prejudgment period. FN 

14 

FN 14 Other states that award prejudgment 
interest recognize its compensatory purpose. 
(See, e.g., Cily and Borough of Juneau v: 
Comm'/ U. Ins. Co. (Alaska I 979) 598 P.2d 
957, 959 ["The purpose of prejudgment in­
terest is to place an injured plaintiff in the 
same position as if he had been co_mpensated .. 
immediately for his loss."]; Heid v. Deste­
fano (1978) 41 Colo.App. 436 [586 P.2d 
246, 247] [the purpose of prejudgment inter­
est is "to compensate a successful. plaintiff 
for the loss of the Lise of the money to which 
he has been entitled"]; Old Orchard by !he 
Bay v. Hamil/on Mui. (l 990) 434 Mich. 244 
[454 N.W.2d 73, 76) [the purpose of pre­
judgment interest is to compensate "the pre­
vailing pa11y for loss of the use of the funds 
awarded," as well as to offset any "costs of 
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bringing a court action" and "to provide an 
incentive for prompt settlement"]; 
Buckhannon-Upshur Cly Airport v. R&R 
Coal (1991) 186 W.Va. 583 [413 S.E.2d 
404, 408] [prejudgment interest is "intended 
to' make an injured plaintiff whole as far as 
loss of use of funds is concerned"].) 

This end would not be served by awarding prejL1dg­
ment interest on punitive damages. Punitive damages 
are awarded "for the sake of example and by way of 
punishing the defendant." (Civ. Code, & 3294, subd. 
(a).) By definition they are not intended to make the 
plaintiff whole by compensating for a loss suffered. 
(See Dvna-Med, inc. v. Fair Emp/ovmenl & Housing 
Com. (1987) 43 Cal.3d 1379, 1387 [ 241 Cal.Rptr. 
67. 743 P.2d 1323).) To award prejudgment interest. 
on punitive damages arising from personal injury 
actions would therefore give a windfall to the plain­
tiffs in those actions. 

\ve. ai·e noi persuaded that ti1e Legislature intended 
such a result. Had the Legislature meant section 3291 
to authorize prejudgment interest on punitive dam­
ages, it could easily have used explicit language to 
that effect. Instead, it limited prejudgmem interest to 
"damages for personal injury." (Ibid.) Punitive dam­
ages are not damages "fo1·" personal injury in the 
sense of compensating plaintiffs for their injuries, 
even though they may arise from a personal injury 
cause of action. 

We therefore conclude that section 3291 does not 
authorize the awar_d of prejudgment inte_rest on puni­
tive damages. We disapprove the contrary holding in 
Gre~);Oelil v:· Spei:tr1iin ·Investment Corp., slmi'o, 174 
Cal.App.3d at pages 124-125, as well as in Bi/nm v. 
AT&T Information Svslems, Inc., suora, I 3 
Cal.App.4th at pages 1005-1006, and in Morin, 
mP..ra. 195 Cal.App.3d at page 207, to the extent they 
conclude that prejudgment interest may be calculated. 
on an award _of punitive damages. Here, plaintiff may 
not recover prejudgment interest on her $80,000 pu­
nitive dariiages award. 

Disposition 

For the reasons stated the judgment of the Court of 
Appeal is reversed with directions to address the mer­
its of the attorney fees issue and thereafter *665 to 
reverse for fu11her proceedings the order of the trial 
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court on the prejudgment interest issue. 

Lucas, C. 1.; Panelli, J., Kennard, J., Arabian, J., Bax­
ter, J., and George, J ., concurred. *666 

Cal. 1993. 
Lakin v. Watkins Associated Industries 
6 Cal.4th 644, 863 P.2d 179, 25 Cal.Rptr.2d 109 

END OF DOCUMENT 
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CFRANK VALLEJOS, Plaimiff and Appellant, 
v. 

CALIFORNIA HJGHWA Y PATROL, Defendant 
and Respondent. 

ROBERT E. FIELD, Plaintiff and Appellant, 
v. 

THE STATE OF CALIFORNIA, Defendant and Re­
spondent. 

JEFFREY ADRIAN VILLAGRAN, Plaintiff and 
Appellant, 

V, 

THE STA TE OF CALIFORNIA, Defendant and Re­
spondent. 

Civ. No.-53205.-,-Givc·No.-'53243., Civ. No. 53265 •. 

Court of Appeal, Second Dimict, Division 3, Cali-
fornia. · 

_ Feb. 26, 1_979. 

SUMMARY 

In actions seeking reimbursement from the State of 
California and the California Highway Patrol for al­
legedly illegal charges made for copies of traffic ac­
cident reports and an injunction against such practice, 
the trial court sustained defendants' demurrers with­
out leave to amend on the ground that the accident 
reports were not public records within the meaning of 
Gov. Code, § 6257, which limits the amount that may 

. be charged for copies of such records. No request for 
leave to amend was made by any of the parties and 
the actions were forthwi!h,,.qr.Q.~1~~.r:! .. c;l.is.missed. (Supe­
rior Court of Los Angeles County, Nos. CA 000399, 
CA 000419, C 189860, George M. Dell, Judge.) 

The Cou1t of Appeal reversed the orders of dismissal 
and remanded the causes with instmctions for the 
trial court to sustain the demurrers with leave to 
amend. The com1 held that the accident repo11s were 
public records, but it fu1iber held that the complaints 
failed to state causes of action in that plaintiffs had 
failed to allege their status, under Gov. Code, § 6254, 
subd. (f), and Veh. Code, § 20012, as persons entitled 
to copies of such otherwise confidential records. 
(Opinion by Allport, J., with Potter, Acting P J., and 
Cobey, J., concurring.) 
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HEAD NOTES 

Classified to California Digest of Official Repm1s 

(1) Records and Recording Laws § 12--lnspection of 
Public Records-- Confidential Records--Copies-­
Charges. 
In actions seeking reimbursement from the State of 
California and the California Highway Patrol for al­
legedly illegal charges made for copies of traffic ac­
cident reports and an injunction against such practice, 
the trial court properly sustained defendants' demur-

.. rers, where, though the reports were public records. 
within the nieaning of mw:·code; § 6252, subd. (d), 
and thus subject to the limitation of Gov. Code, § 
6257, as to charges for copies, the complaints failed 
to allege that plaintiffs were persons entitled, under 
Gov. Code, § 6254, subd. (f), and Veh. Code, § 
20012, to such otherwise confidential infonnation. 
However, the court should have granted plaintiffs 
leave to amend to allege such entitlement if the facts 
permitted. 
[See Cal.Jur.3d, Records and Recording Laws, § 8; 
Am.Jur.2d, Records and Recording Laws, § 12 et 
seq.] 

COUNSEL 
Laufer & Roberts, Kenneth P. Roberts, Merritt L. 
Weisinger and Weisinger & Frederick for Plaintiffs 
and Appellants. ·· · · 

Evelle J. Younger, Attorney General, L. Stephen Por- . 
ter, Assistant Attorney ... General, and Hemy G. 
Ullerich, Deputy Attorney General, for Defendants 
and Respondents. 

ALLPORT, J. 
Frank Vallejos, Jeffrey Adrian Villagran and Robert 
E. Field appeal from orders of dismissal of their ac­
tions for restitution, accounting and injunctive relief 
following sustaining of general demurrers. At the 
request of defendants the three matters were consoli­
dated for briefing, oral argument and decision by this 
court. The gravamen of the actions is that, during the 
year l 976, defendants made illegal charges for copies 
of traffic accident reports in violation of 
*783Govemment Code section 6257, FNJ for which 
reimbursement is sought and against which practice 
an injunction is requested. The Vallejos and Field 
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actions are brought as class actions. 

FN I Prior to its amendment effeciive Janu­
ary I, 1977, section 6257 provided: "A re­
quest for a copy of an identifiable public re­
cord or infonnation produced therefrom, .or 
a certified copy of such record, shall be ac­
companied by payment of a reasonable fee 
or deposit established by the state or local 
agency, provided such fee shall not exceed 
ten cents ($0.10) per page or the prescribed 
statutory fee, where applicable." 

The rep01ier's transcript discloses that the three de­
murrers were heard on November 9, 1977, and each 
was sustained without leave to amend on the ground 
that the accident repc.rl5 were· not pubiic records 
within the meaning of section 625 7. No request for 
leave to amend was made by any of the parties and 
the actions were forthwith ordered dismissed. 

Tin issue 

(l)Bearing in mind that our function on appeal in 
these cases is to review the validity of the ruling and 
not necessarily the reason therefor Gonzales v. State 
of California (1977) 68 Cal.App.3d 621, 627 [ ill 
Cal.Rptr. 6811; Rupp v. Kahn (1966) 246 Cal.App.2d 
188, 192, fn. I [ 55 Cal.Rotr. I 08]), we proceed to 
consideration of whether written traffic accident re­
ports prepared and retained by the California High­
way Patrol during the year 1976 were "identifiable 
public record[s)" for which r~roduction costs were 
limited to 10 cents per page. 2We deem this to be 
the thresho Id, if not the only, issue before us. It was 

-"-·-.. so considered by the court below and it has been so· 
treated by all parties in their presentations on appeal. 
For reasons to follow we conclude these repmts were 
"identifiable public records" and will therefore re­
verse. 

FN2 Section 625 7 was amended effective· 
January 1, 1977, to read as follows: "A re­
quest for a copy of an identifiable public re­
cord or information produced therefrom, or 
a ce1tified copy of such record, shall be ac­
companied by payment of a fee or deposit to 
the state or local agency, provided such fee 
shall not exceed the actual cost of providing 
the copy, or the prescribed stati.itory fee, if 
any, whichever is less." 
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Discussion 

In 1968 the California Public Records Act, 
Government Code section 6250 et seq., section 6252 
subdivision (d) defined public records to include "any 
writing containing information relating to the conduct 
of the public's business prepared, owned, used, or 
retained by any state or local agency regardless of 
physical form or characteristics." In Cook v. Craig 
(1976\ 55 Cal.App.3d 773 [ 127 Cal.Rptr. 712], citi­
zens sought copies of the *784 rules and regulations 
of the depmiment governing the investigation and 
disposition of complaints of police misconduct. In 
holding the material requested to be public records 
this court said, at pages 781-782: 

"The California Public Records Act 

"The PRA begins' with a broad statement of intent: 'ln 
enacting t~1i~ :h:pter, tt: L:gi~l~t'Jre, n1indful of the 
right of individuals to privacy, finds and declares that 
access to information concerning the conduct of the 
people's business is a fundamental and necessary 
right of every person in this state.'(§ 6250.) 

"Like the federal Freedom of Information Act, 
section 552 et seq. of 5 United States Code, upon 
which it was modeled (see Black Panther Pal'tv v. 
Kehoe (1974) 42 Cal.App.3d 645, 652 [ 117 Cal.Rptr. 
lQ.fil1 the general policy of the PRA favors disclo­
s11re. Support for a refusal to disclose infonnation 
'must be found, if at all, among the specific excep­
tions to the general policy that are enumerated in the 
Act.' ( State of Cali(ornia ex rel. Division ofJ11d11s-

·-trial Sa(ety v. Superior Court Cl 974) 43 Cal.App.3t.l 
778. 783 [ 117 Cal.Rptr. 726].) To this end, subdivi­
sion (d) of section 6252 states that "' [p]ublic re­
cords" includes any writing containing information 
r.elating to the conduct of the pul:>lic's business pre­
pared, owned, used, or. retained by any state or local 
agency regardless of physical form or characteristics.' 
The word 'writing' is itself defined comprehensively 
in subdivision (e) of section 6252: '(e) "Writing" 
means handwriting, typewriting, printing, photostat­
ing, photographing, and every other means of re­
cording upon any form of communication or repre­
sentation, including letters, words, pictures, sounds, 
or symbols, or combination thereof, and all papers, 
maps, magnetic or paper tapes, photographic films 
and prints, magnetic or punched cards, discs, drums, 
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and other documents.' 

"Defendants claim that nowhere in the PRA is the 
term 'public records' defined, and that subdivision (d) 
of section 6252 is merely a st.atement of certain inclu­
sions within the term and not its definition: Accord­
ingly defendants urge a narrow meaning to the term, 
based upon cases interpreting it as used in other stat~ 
utes. (See People v. Olson (] 965) 232 Cal.App.2d 
480 486 [ 42 Cal.Rptr. 760]; Nichols v. United States 
(D.Kan. 1971) 325 F.Supp. 130.affd. on other 
grounds Cl 0th Cir.) 460 F .2d 67 l,cert. den. ( 1972) 
409 U.S. 966 [34 L.Ed 2d·232. 93 S.Ct. 2681.l With­
out quibbling over whether or not subdivisi.on ( d) of 
section 6252 is a 'defmition' of the tenn 'public re­
cords,' the expression 'any writing "785 containing 
information relating .lo the conducJ. of_the. public's 
business prepared, ·owned, used, or retained by any . 
state or local agency regardless of physical fonn or 
ch_<Jracte_r_istics' is sufficiently broad to include - the 
ma.terial ~sought by_ t]1e pl~jntiffs._J:h.~_ ):i(ead!h of the .. 
terfn 'pub.lie records' is further shown by certain ex­
ceptions in section 6254 such as subdivisions (a) 
exempting '[p]reliminary. drafts ... which are not re­
tained bY the p,ublic agency in \he ordinary, course of 
business,: provided that the public interest in with­
holding su.ch records clearly. outweighs the public 
interest in disclosure; ... ' (g) exempting test questions 
for·examination, and U) exempting '[l)ibrary and mu­
seum materials made or acquired and presented 
solely for reference or exhibition purposes.' 

"We therefore conclude that the scope of the term 
'public records' as used in subd.ivision (d) of section 
6252 does not depend upon the scope of the term as 
used ·elsewhere; defendants cases interpredng it are 
thus inapplicable." (Fn. omitted.) 

Relying upon the rationale of Cook we are persuaded 
to-hold that lhe traffic accident reports sought in the 
instant case are likewise public records within the 
meaning of the act. The language of section 6252 
subdivision (d) is "sufficiently broad" to include 
these reports within its definition as "containing in­
formation relating to the conduct of the public's busi­
ness prepared ... by a state agency." "The filing of a 
document imports that it is thereby placed in the cus­
tody of a public official to be preserved by him for 
public use.· Because for a season its value is best con­
served by maintaining its confidential character by 
excluding public gaze, it becomes no less a public 
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record. ( People v. Tomaltv, 14 Cal.App. 224, 232 [ 
111 P. 513 ); Cox v. Tyrone Power Enterprises. inc., 
49 Cal.App.2d 383, 395 [ 121 P.2d 829).) (People v. 
Pearson (1952) 111 Cal.Aop.2d. 9. 30 [ 244 P.2d 

1ill 

The state does not seriously contend to the contrary, 
arguing strenuously however that the reports are ex­
empt from disclosure under section 6254 subdivi­
sions (f) and (k) as being investigatory records com­
piled by a state agency. In Cook v. Craig, suora .. 55 
Cal.App.3d 773, at pages 782-783, this comt sug­
gested such approach, saying: "Defendants' justifica­
tion for refusing to disclose that which was sought 
herein must be found, if at all, in the exemptions for 
particuiar records set out in section 6254, the 'islands 
of privacy upon the broad seas of enforced disclo" .. : ........... ._ ___ · 
sure.' ( Black ·Panther Partv v. Kehoe. sum-a., 42 
Cal.App.3d [6451 at p. 653 [ 117 Cal.Rptr. 
l.QfilJ*786 

"Section 6254 provides in part: 'Except as pi-.ovided 
in Section 6254.7, nothing in this chapter shall be 
construed to require disclosure ofrecords that are: 

"'(t) Records of complaints to or investigations con­
ducted by, or records of intelligence information or 
security procedures of, the office of the Attorney .. 
General and the Departn]'ent of Justice, and any state 
or local police agency, or any such investigatory or 
security files compiled by any other state or local 
agency for cotTectional, law enforcement or licensing 
purposes; 

"' 

"'(k) Records the disclosure of which is exempted or 
prohibited pursuant to provisions of federal or state 
law, including, but not limited to, provisions of the 
Evidence Code relating to privilege.' (Italics added.)" 
(Fn. omitted.) FN

3While it is true these reports are 
deemed confidential by Vehicle Code section 20012 
and perhaps privileged under Evidence Code section 
l 040, for reasons to follow they may not be exempt· 
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from disclosure in these cases. While the general 
public is denied access to this infonnation such is not 
true with respect to parties involved in the incident or. 
others who have a proper interest in the subject mat­
ter. For example, subdivision · (f) of Government 
Code section 6254 provides in part that: "except tha·t 
local police agencies shall disclose the names and 
addresses of persons involved in, or witnesses other 
lhan confidential informants to, the incident, the de­
scription of any property involved, the date, time, and 
location of the incident, all diagrams, statements of 
the parties involved in the incident, the statements of 
all witnesses, other than confidential infonnants, to 
the persons involved in an incident, or an authorized 
representative thereof, an insurance carrier against 
which a claim has been or might be made, ... " *787. 

· FN3 Subsection (2) of subdivision (b) of 
section 1040 of the Evidence Code provides: 
"(b) A public entity has a privilege to refuse 
to disclose official information, and to pre­
vern another from disclosing such informa­
tion, if the privilege is claimed by a person 
autliorized by the public entity to do so and: 
elip; [fl (2) Disclosure of the information is 
against the public interest because there is a 
necessity for preserving the confidentiality 
of the information that outweighs the neces­
sity for disclosure in the interest of justice; 
but no privilege may be claimed under this 
paragraph if any person authorized to do so 
has consented that the infonnation be dis­
closed in the proceeding. In determining 
whether disclosure of the information is · 
against the public interest, the interest of the 
public entity as a party in the outcome of the 
proceedii1g may not be considered." 

Vehicle Code section 20012 renders the reports con­
fidential, "except that the Department of the Califor­
nia Highway Patrol or the law enforcement agei1cy to 
whom the accident was reported shall disclose the 
entire contents of the reports, including, but not lim­
ited to, the names and addresses of persons involved 
in, or witnesses to, an accident, the registration num­
bers and descriptions of vehicles involved, the date, 
time and location of an accident, all diagrams, state­
ments of the drivers involved in the accident and the 
statements of all witnesses, to any person who may 
have a proper interest therein, including, but not lim­
ited to, the driver or drivers involved, or the legal 
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guardian thereof, the parent of a minor driver, the 
authorized representative of a driver, or to.any person 
injured therein, the owners of vehicles or property 
damaged thereby, persons who may incur civil liabil­
ity, including liability based upon a breach of war­
ranty arising out of. th.e accident, and any attorney 
who declares under penalty· of perjury that he repre­
sents any of the above persons." Thus there exists an 
obvious exception to the exemption granted by 
section 6254. 

Furthermore, the burden of establishing an exemption 
is upon the· public agency·. (§ 6255.) If for some rea­
son not apparent to us, the department did in fact 
consider the instant reports to be exempt under the 
act, or otherwise not to be made public, the burden 
was upon jt·to so den1onstre.te b~fo!·e p!"~peril!~ e!1d 
delivering copi.es: if no claim of confidentiality or · 
exemption from disclosure was then and there as­
serted it is deemed waived. (Cf. Black Panther Partv 
v. Kehoe Cl 974) 42 Cal.App.3d 645, 656 [ ill 
Cal.Rotr. 106).) 

The question remains-are the plaintiffs in the instant 
· actions "interested or proper parties" within the statu­

tory exceptions. Presumably so but the complaints 
fail to allege thefr status in 'these respects and for that 
reason do fail to state a cause of action. Under the· 
circumstances it is appropriate to give plaintiffs an 
opportunity to amend their complaints in accordance 
with the views expressed herein in the event the facts 
so pennit. 

Assuming arguendo that the reports come.within the 
purview of sectio'n 6257, the state would have us sus- ' 
t~i1' the demurrers on a number :if·ocirnr grounds nm 
considered below. It is argued that the demurrers 
were properly sustainable on theories of governmen­
tal immunity, lack of payment under protest, as being 
i_mproper class actions,, as lacking compliance with 
claim statutes and that n'o cause for refund of money 
has been stated. lt is also ·argued that the Villagran 
complaint failed to state a *788 cause of action under 
Civil Code section 3369. While it may be true that 
our function on appeal is to review the validity of the 
ruling below, not the reasons therefor, we do not per­
ceive our function to include an ab initio considera­
tion of all of the grounds of the demurrer not hereto­
fore considered below. It does not go so far as to ren­
der this court a law and motion department of the 
superior court. In view of our determination to allow 
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time to amend, the propriety of the remammg 
grounds of demurrer can be considered in due course. 

The order of dismissal in each case is reversed and 
the causes remanded with instructions for the cou1i 
below to sustain ihe de111u11"et"S with leave to amend. 

Potter, Acting P. J., and Cobey, J., concurred. 
Petitions for a rehearing were denied March 20, 
1979, and respondents' petitions for a hearing by the 
Supreme Court were denied May I 0, 1979. *789 

Cal.App.2.Dist. 
Vallejos v. California Highway Patrol 
89 Cal.App.3d 781, 152 Cal.Rptr. 846 

. . -· . -· 
END OF DOCUMENT 

-- ....... '. - . ___ ,, -·-·-··---- . 
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. HGARY WlLLIAMS et al., Plaintiffs and Appel­
lants, 

V. 

GILBERT GARCETTI, as District Attorney, etc., et 
al., Defendants and Respondents. 

No. S024925. 

Supreme Court of California 
Jul 1, 1993. 

SUMMARY 

Plaintiff taxpayer's fil_ed a comRl~iJit. f~r. injunctive 
and declriraiory i·el ief-agaiiist tne co'uni.y district at­
torney and the city attorney, seeking to halt the en­
forcement of an amendment to Per\. Code, § 272 
(contributing to dependency or delinquency of mi­
nor), which imposes upon parents the duty to "exer­
cise reasonable· care, supervision, protection, and 

. control over their tninor children." Plaintiffs alleged 
that eiiforceriieiit wOtild constitute a waste of public· 
funds inastiiUth as die amendment was unconstitu­
tionally vague and overbroad on its face and im­
pinged on the right to privacy. On cross-motions for. 
summary judgment, the trial court granted summary 
judgment in favor of defendants. (Superior Court of 
Los Angeles County, No. C73 l 376, Ronald M. So­
higian, Judge.) The Comt of Appeal, Second Dist., 
Div. One; No. 8056250, reversed, determining that 
the amendment was unconstituticinally vague. 

The Supreme Comt .reversed th~:;jµ<;lgment ·of the. 
Coutt of Appeal with directions to affinn the judg-· 
ment of the trial court. The couti held that the 
amendment is not unconstitutionally vague, since it 
provides adequate notice to parents with regard to 
potential criminal liability for failure to supervise and 
control their children, and provides adequate stan­
dards for its enforcement and adjudication in order to 
avoid the danger of arbitrary and discriminatory en­
forcement. The comi also held that the amendment is 
not unconstitutionally overbroad. (Opinion by Mosk, 
J., expressing the unanimous view of the court.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

Page I 

lli, lli) Constitutional Law § 113--Due Process-­
Substantive Due Process--Statutory Vagueness. · 
The constitutional interest implicated in questions of 
statutory vagueness is that no person be deprived of 
life, liberty, or property without due proce~s of law, 
as assured by both the federal Consl!tutton (U.S. 
Const., 5th and 14th Amends.) and the California 
Constitution (Cal. Const.. art. I. § 7). Under both 
Constinitions, dtie process of law in this context re~ 
quires two elements. A crithinal statute must be defi­
nite enough fo provide (I) ·a standard of conduct for 
those whose activities are proscribed, and (2) a stan­
dard for police enforcement artd for-ascertainment of 
auilt. Indeed, the requireinet1t of guidelines for law 
~nforceinent is the more important aspect' of the 
vagueness doctrine. The reason for its importance is 
that where the. Legisl_atiire fai_ls to provide such 
minim .. il'guidelines, a criminal statute niay pennit a 
standardless sweep that allows police officers, prose­
cutors, and juries to pursue their personal predi lec­
tions.' 
[See 1 Wilkin & Epstein, Cal. Criminal Law (2d ed. 
1988) § 43 et seq.] 
Q) Gci'ii.stitutional Law § l 13--Due Process-­
Substantive Due Process-- Stat'utory Vagueness-­
Standard of Review. 
Cotirts evaluate the specificity of a statute according 
to the following standards·. Vague laws offend several 
important values. First, because it is assumed that a 
pehion is free to steer between lawful and unlawful 
condui:t, laws ni'ust give the person of ordinary intel-

-__ ,._ ligence a reasonable opportunity to kriow· what is 
prohibited, so that he or she m'ay act accordingly. 
Vague laws may trap·the innocent by- not prov._iding 
fair warning. Secorid, if arbitrary and disc'firilitiatory 
enforcement is to be prevented, laws must provide 
explicit s'tandards-fci~ those who apply them. A vague 
law impermissibly delegates basic policy matters to 
pol ice officers, judges, and juries fcii-' resolution on ati 
ad hoc aitd subjedive basis, with the attendant daitc 
gers of ai·bitra[y and discriminatory application. The 
starting point of the court's analysis is the strong pre­
sumption that legislative enactments must be upheld 
unless their unc0'11stitutionality clearly, positively, 
and unmistakably appears. A statute should be suffi­
ciently cettain so that a person may know what i_s 
prohibited thereby and what may be done without 
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violating its provisions, but it cannot be held void for 
uncertainty if any reason ab le and practical construc­
tion can be given to its language. 

Cl!!., 3b, Jc, 3d, 3e, 3f, Jg) Parent and Child § 14-­
Custody and Control~-Criminal Liability for Failure 
to Supervise and Control Minor Child--Validity of 
Stalute--Vagueness:Delinquent, Dependent, and Ne­
glected Children § 38--Contributing to Delinquency. 
An amendment· to Pen. Code, § 272, which imposes 
upon parents the duty to "exercise reasonable care, 
supervision, protection, and control ove1· their minor 
children," is not unconstitutionally vague. The 
amendment incorporates the definitions and limits of 
parental duties that have long been a pa1i of Califor­
nia dependency law and to1i law. The terms "supervi­
sion" and '\control" suggest an aspect of the parental 

- duty .tha·t· focuses on the cl1ild's actions and their ef­
fect on third persons. Implicit in the statute's original 
language was the duty to prevent the child from from 
engaging certain delinquent acts. The amendment 
prq1.:idi;: :nore exµiicitly that parfa·1t.s ·;ioJ:,te § 272 
when their failure to reasonably supervise and control 
results in the child's delinquency. Thus, the amend­
ment provides adequate notice with regard to poten­
tial criminal liability for failure-to supervise and con­
tra 1 their children because (I) it incorporates well­
established t01i law, and (2) it imposes criminal li­
ability only when the parent engages in conduct that 
so grossly departs from the standard of care as to 
amount to criminal negligence. Further, the incorpo­
rati~n of preexisting t_ort concepts an_d the require­
ment of a causative link between. a parent's criminal 
negligence and the child's delinquency provide stan­
dards for enforc.ement ·and. adjudication of .the 
~miondm~nt. thereby minimiz_ing the danger of arbi­
trary and dis_criminatory enforcement. 
[S·e~.Cal.Jur.3d (Rev). Criminal Law. § 967; 2 Wit­
kin & Epstein, Cal. Criminal Law (2d ed. 1988) § 
836.] 

. (.1) Statutes ·§ 13--Amendment--Purpose--Change m 
law or Clarification. 
Where changes have_ been introdu~e:d to a statute by 
amendment, it must be assumed the changes have a 
purpose. That purpose is not necessarily to c:hange 
the law. While an intention to change the law 1s usu­
ally inferred. from a material change in the la~gua~e .. 
of the statute, a consideration of the surroundmg cir­
cumstances may indicate, on the other hand, that the 
amendment was merely the result of a legislative 
attempt to clarify the true meaning of the statute. 
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(fil Statutes § ·21--Construction--Legislative Intent-­
Motive oflndividual Legislator. 
In construing a statute, a cou11 does not consider the 
motives or understandings of an individual legislator 
even if he or she authored the statute. 

® Parent and Child § 14--Custody and Control-­
Duty to Prevent Minor Child From Harming Others. 
California law finds a special relationship between 
parent and child, and accordingly places upon a par­
ent a duty to exercise reasonable care to control his or 
her minor child so as tO prevent it from intentionally 
harming others or .conducting itself in a way that cre­
ates an unreasonable risk of bodily harm to others, if 
the parent (a) knows or has reason to. b1ow that h.e or 
'h~- hRs th~. Ability to rnntr0i the child, and (b) knows 
or should know of the necessity and opportunity for 
exercising such control. 

(1) Statutes § 45--Construction--Presumptions-­
. Legislature's Knowledge of Existing Statf) of Law. 
When construing a statute, .a court assumes that, in 
passing the statute, the L\!gislature acted with full 
knowledge of the state of the law at the time. 

(fil Constitutional Law § 113--Due Process-­
Substantive Due Process-- Statutory Vagueness-­
Difficulty in Determining Statute's Applicability to 
Marginal Offense. 
Statutes are not automatically invalidated as vague 
simply because difficulty is found in determining 
whether certain .marginal offenses fall within their 
language._ 

(2) Criminal Law § 8--Mental State--Criminal Negli­
gence. 
In the criminal context, ordinary negligence sufficient 
for recovery in a civil action will not suffice; to con­
stitute a .criminal act the defendant's conduct must go 
beyond that required .for civil liability and must. 
amount to a gross or culpable departure from the re­
quired standard of care. 

(IOa, !Ob) Constitutional Law§ 113--Due Process-­
Substantive Due Pr'ocess-~Statutory Overbreadth. 
A challenge that a statute is overbroad implicates the 
constitutional interest in due process of law (U.S. 
Const., 5th and 14th Amends.; Cal. Const., a1t. I, §§ 
7, subd. (a), 24.). The overbreadth doctrine provides 
tliat a governmental purpose to control or prevent 
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activities constitutionally subject to state regulation 
may not be achieved by means which sweep unnec­
essarily broadly and thereby invade the area of pro­
tected freedoms. However, a facial overbreadth chal­
lenge is difficult to sustain. Application of the over­
breadtli doctrine is· employed sparingly and only as a 
last resort. Consequently, to justify a conclusion of 
facial overbreadth, the overb1'eadth of a statute must 
not only be real, but must be substantial as wel I. 

Ul!!., ill) Parent and Child § 14--Custody and Con­
trol--Criminal Liability for Failure to Supervise and 
Control Min or Child--Validity of Statute-­
Overbreildth:Delinquent, Dependent, and Neglected 
Children § 3 8-- Contributing to Delinquency. 
An ari1endment to Pen. Code, § 272 (contributing to 
depe1idency or delinquency of mirior), which imposes 
upon parents the duty to "exercise reasonable care, 
supervision, protection, and control over their minor 
children," is not unconstitutionally overbroad on its 
face. A:Ithough parties challenging the aiiiendment 
asserted::that it iii fringed on the right of irii:imate fame 
ily association protected by both the federal and state 
Constitution's, the assertions lacked the pa1'ticularicy 
n ecessa'iy to find a statute overbroad. Moreover; the 
amendr\1ent is not stahdardless; it incorporates the 
definition and limits of the parental tort duty of su­
pervision and control. That definition and those limits 
guard against any excessive sweep by the criminal 
prohibition. Since the challengers did not show that a 
substantial number of instances exist in which the 
amendment cannot be applied constirutionally, the 
amendment could not be cons.idered substa11fa11ly 
overbroad, and whatever overbreadth may exist 
should be cured through case-by-case analysis of the 

· fact situations involved, 

(11) Constitutional Law § 113--Due Process-­
Substantiv.e Due Process-- Statutory Overbreadth-­
Rights Protected. 
The concept of person~! liberties and fund.amental 
human rights entitled to protection against overb1:oad 
intrusion or regulation by goverrunent extends to 
basic liberties and rights not explicitly listed in the 
Constitution, such as the right to many, establish a 
home and bri11g up children; the right to educate one's 
children as one chooses; and the right to privacy and 
to be let alone by the government in the private realm 
of family life. 

COUNSEL 

Page 3 

Carol A. Sobel, Paul L. Hoffman and Mark D. 
Rosenbaum for Plaintiffs and Appellants. 
James K. Hahn, City Attorney, Maureen Siegel, As­
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gins, Deputy District Attorney, Chase, Rotchford, 
Druldrnr & Bogust, Ronald A. Dwyer, John A. Daly 
and David F. Link for Defendants and Respondents. 

MOSK,J. 
Penal Code section 272 (hereafter section 272) pro­
vides that every person who commits any act or omits 
any duty causing, encouraging, or contributing to the 
dependency or delinquency of a minor is guilty of a 
misdemeanor. A 1988 an1endment thereto (hereafter 
the amendment) provides that for the purposes of th is 
section, parents or guardians "shall have the duty to 
exercise [·easonable care, supervision, protection, and 
control" over their children. We granted review in 
this case to determine whether on * 566 its face the 
amendment is so vague or overbroad as to violate 
constitutional due process requirements. As will ap­
pear, we conclude that the amendment withstands 
challenge on the grounds of both vagueness and 
overbreadth, and we therefore reverse the judgment 
of the Court of Appeal. 

l. Facts and Procedural History 

For decades there has been some form of statutory 
prohibition against the conduct known as "contribut­
ing to the delinquency ofa minor." FN

1Section 272 is 
the most recent of these provisions, although its "con­
tributing ·to delinquency" title is incomplete because 
it explicitly applies not only to delinquency (see 
Welf. & Inst. Code, §§ 601 [habitually disobedient or 
truant minors], 602 [minors who commit crimes]) but 
also to dependency (see id., § 300 [minors within the 
jurisdiction of juvenile courts by .reason of physical, 
emotional, or sexual abuse, or neglect, among other 
factors]). 

FN l See, e.g., Statutes 1909, chapter 133, 
section 26, page 225; Statutes 1915, chapter 
631, section 21, page 1246; Statutes 1937, 
chapter 369, section 702, page l 033; Stat­
utes 1961, chapter 1616, section 3, page 
3503. 

Between 1979 and 1988 section 272 provided, in 
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relevant part: "Every person who commits any act or 
0111 its the performance of any duty, which· act or 
omission causes or tends to cause or encourage any 
person under the age of 18 years to come within the 
provisions of Sections 300, 601, or 602 of the Wel­
fare and Institutions Code· or which ·.act. or oinission 
contributes thereto ... is guilty of a misdemeanor .... " 
In 1988 the Legislature appended a sentence to 
section 272: "For purposes of this section, a parent or 
legal guardian to any person under the age of 18 
years shall have the duty to exercise reasonable care 
supervision, protection, and control over their m ino;. 
child." (Stats. 1988, ch. 1256, § 2, p. 4182.) Tl1is 
amendment is the object of the present lawsuit. 

As part of the bill that included the amendment the 
Legislature established a parental diversion .prog~am. 
(Pen. Code, § 1001.70 et seq.) Under specified cir­
cumstances the probation department may recom­
mend the diversion of parents or guardians (hereafter 
collectively referred to as parents) charged under 
secliciJJ 272 lo ~n ~Jucation, treatment, or rei1ribilita­
ticin program prior to trial. Satisfactory completion of 
the program resu Its in dismissal of the criminal 
charges. 

Plaintiffs, as taxpayers, filed a complaint for injunc­
tive and declaratory relief to halt the enforcement of 
the amendment, claiming it would constitute a waste 
of public funds. (Code Civ. Proc., § 526a.lThey 
named as defendants Ira Reiner, as Los Angeles 
County District Attorney, and James K. *567 Hahn, 
as Los Angeles City Atton1ey. (Gilbe1i Garcetti has 
since succeeded Reiner as district attorney.) The 
grounds of the complaint were that the amendment· 
was unconstitutionally vague, overbroad, and an im~ 
pingement on the right to privacy. 

Both sides moved for summary judgment. The trial 
court granted. summary judgrilent for defendants, 
concluding that the amendment was' neither vague 
nor overbroad and that plaintiffs Jacked standing to 
challenge it in any case. · · 

Plaintiffs appealed. Reversing the judgment, the 
.Court of Appeal first held that the trial court erred on 
the question of standing and that plaintiffs had stand-
. mio 1 · 1 mg as taxpayers. n t 1e men ts, t le court struck 
down the amendment as unconstitutionally vague, 
expressly declining to reach the question of its over-. 
breadth. FNl 
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FN2 Defendants did not challenge plaintiffs' 
standing on appeal, nor do they do so before 
this court. 

FN3 The trial court did not rule on the pri­
vacy claim, and plaintiffs did not raise the 
point on appeal. 

Il. Vagueness 

Cli!) The constitutional interest implicated in ques­
tions of statutory vagueness is that no person be de­
prived of"life, liberty, or property without due proc­
ess of law," as assured by both the federal Constiru­
tipn (U.S. Const.. Anmids. V, XIV) and the Califor­
nia Constitution (Cal. Const., art. I, § 7): Under both 
Constirutions, due process of law in this context re-. 
quires two elements: a criminal statute must " 'be 
defmite enough to provide (I) a standard of conduct 
for those whose activities are proscribed and (2) a 
standard for police enforcement and for ascertain­
ment of guilt.'" ( Walker v. Suaerior Court (l 988) 47 
Cal.3d 112. 141 [ 253 Cal.Rptr. I, 763 P.2d 852); see 
also Ko/ender v. Lawson 0983) 461 U.S. 352, 357 
[75 L.Ed.2d 903, 908-909, 103 S.Ct. I 8551.l 

CD We evaluate the specificity of the amendment 
according to the following standards: " 'Vague laws 
offend several imp01tant values. First, because we 
assume that man is free to steer between lawful and 
unlawful conduct, we insist that laws give the person 
of ordina1y intelligence a reasonable opportunity to 
know what is prohibited, so that he may act accord­
ingly. Vague laws may trap the innocent hy QQt pro­
viding fair warning. Second, if arbitrary and dis­
criminatory enforcement is to be prevented, laws 
must provide explicit standards for those who apply 
them. A vague law impermissibly delegates basic 
policy matters to policemen, judges, and ·*568 juries 
for resolution on an ad hoc and subjective basis, with 
the attendant dangers of arbitrary and. discriminatory 
application.' " ( Cranston v. City o(Richmond (J 985) 
40 Cal.3d 755, 763 [ 221 Cal.Rptr. 779, 710 P.2d 
8451, quoting Gravned v. Citv of Roc/iford (1972) 
408 U.S. 104, 108-109 [33 LEd.?d.222. 227-228, 92 
S.Ct. 2294], fns. omitted.) 

The sta1iing point of our analysis is "the strong pre­
sumption that legislative enactments 'must be upheld 
unless their unconstitutionality clearly, positively, 
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and unmistakably appears. [Citations.] A statute 
should be sufficiently certain so that a person may 
know what is prohibited thereby and what may be 
done without violating its provisions, but it cam10t be 
held void for uncertainty if any reasonable and prac­
tical construction can be given to its language.'. " ( 
Walker v. Superior Court. supra, 47 Cal.3d at p. 
ill.) 

A. Notice 

lli) According to the foregoing principles, the 
amendment is not sufficiently specific unless a parent 
of ordinary intelligence would understand the nature 
of the duty of "reasonable care, supervision, protec­
tion, and control" referred to therein, as well as what 
constitutes its omission. Plaintiffs contend the 
amendment changed the law by creating a new-and 
impermissibly vague-parental duty as a basis for 
criminal liability. Defendants reply that the amend­
ment did not change the law; rather, it merely clari­
fied the ;·statute's application to an existing parental 
duty. FN< 

FN4 In either case it is clear that parents 
have always been liable for contributing to 
the delinquency of a 1nincir ui1der section 
272 and its predecessors. Originally the stat­
ute provided for liability of "the parent or 
parents, legal guardian or person having the 

·custody of such child, or any other person 
.... "(Stats. 1909, ch. 133, § 26, p. 225; cf. Jn 
re Sing (1910) 14 Cal.ARP· 512, 514 [ill 
P. 582) ["any other person" not limited to 
person standing in loco parentis to minor].) 
This was later amended simply to "[a)ny 
person" (Stats. 1913, ch. 673, § 28, p. 1303) 
and is now "[ e ]very person" cum. 

(1) " 'Wl1ere changes have been introduced to a stat­
ute by amendment it must be assumed the changes 
have a purpose .... ' " ( Times Mirror Co. v. Superior 
Court (1991) 53 Cal.3d 1325. 1337 [ 283 Cal.Rotr. 
893, 813 P.2d 240).) That purpose is not necessarily 
to change the law. "While an intention to change the 
law is usually inferred from a material change in the 
language of the stamte [citations], a consideration of 
the su1rounding circumstances may indicate, on the 
other hand, that the amendment was merely the result 
of a legislative attempt to clarify the true meaning of 
the statute." (Martin v. California Mui. B. & L. Assn. 
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(1941 l 18 Cal.2d 478, 484 [ J 16 P.2d 71).) 

Cl.hl In support of their contention that the purpose of 
the amendment was to clarify existing law and facili­
tate. prosecution of parents under *569section 27?, 
defendants offer a declaration to this effect by the 
legislative assistant to the principal author of the leg­
islation that included the amendment. This declara­
tion is not dispositive of the amendment's purpose. 
(i) In construing a statute "we do not consider the 
motives or understandings of an individual legislator 
even if he or she authored the statute." ( Delanev v. 
Supe1·ior Court (1990) 50 Cal.3d 785, 801, fn. 12 [ 
268 Cal.Rptr .. 753, 789 P.2d 9341; accord, In re Mar­
riage of Bouquet (l 976) 16 Cal.3d 583, 589-590 [ 
128 Cal.Rptr. 427, 546 P.2d 1371].) 

(3c) We. therefore turn to the statutory context as a 
sign of legislative purpose. The Legislature enacted 
the amendment and the related parental diversion 
program as part of the Street Terrorism Enforcement 
and Prevention Act, the premise of which was that 
"the State of California is in a state of crisis which 
has been caused by violent street gangs whose mem­
bers threaten, terrorize, and commit a multitude of 
crimes a'gainst the peaceful citizens of their 
neighborhoods." (Stats. 1988, ch. 1256, §I, p. 4179.) 
The act included measures establishing criminal pen­
alties for gang participation and allowing sentence 
enhancements for gang-related conduct; defining 
ce1iain buildings in which gang activities take place 
as nuisances subject to injunction, abatement, or 

: ... damages; and prohibiting terrorist threats of death or 
great bodily injury. 

Viewed in ·t1ie cciriteii'.'cif tne act, i.e., as part of its 
broad scherhe to alleviate the problems caused by 
street gangs, the amendment to section 272 and the 
parental diversion program appear intended to enlist 
parents as active participants in .the effort to eradicate 
such gangs. FN

5Because the legislative history of the 
amendment is sp·arse; confined largely to the declara­
tion *570 described above, we cannot rule out either 
plaintiffs' interpretation that the Legislature intended 
to enlarge the scope of parents' criminal liability or 
defendants' view that the Legislature merely clarified 
its scope. But it is not.necessary for us to decide this 
question, for in either case our inquiry is the same: 
whether a parental duty of "reasonable care, supervi­
sion, protection, and control" is sufficiently certain to 
meet constitutional due process requirements. We 
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conclude that it is because it incorporates the defini­
tions and the limits of parental duties· that have long 
been a part of California dependency law and tmt 
law. 

.. 
FN5 Our Legislature is not unique m ad;. 
dressing· the prcibli:in · of juvenile delin­
quency by making a parent criminally liable 
when the parent's failure to supervise or con­
trol a child results in the child's delin"quency. 
"Holding parents responsible for juvenile 
delinquency is not a new concept. Colorado 
enacted the first law holding parents crimi: 
nally liable for their childien's delinquent 
acts in 1903." (Note, Constitiitii:mal Limita­
tions on State Power lo Hold· Parents 
Crimi"(!"" r inblafior lf'n D 0

/'·-
0
"'"""' ""IS o" •-••••-'",I -••• <L,.. rl..· ... 11>1-JO.ll:.IU LJ.._.. • 'J 

Their Children (1991) 44 Vand.L.Rev. 441 
446.)At present, a New York s'tatute pro­
vides: "A person is guilty of enilangering the 
welfare of a child when: ... rm [b ]eing a par­
ent, guardian or other person legally charged 
with the care or custody of a child less than 
eighteen years old; he fails· or refuses to ex­
ercise reasonable diligence in the control of· 
such child to prevent him from becoming an 
'abused child,'· a 'neglected child,' a 'juvenile 
delinquent' or a 'person in need of supervi­
sion' .. :)' Q.[.Y. Penal Law. § 260.10, subd. 
(2) (Lawyers Coop. 1993); see People v. 
Seu/Iv (1987) 134 Misc.2d 906 [513 
N.Y.S.2d 625. 6271 [statute not void for 
vagueness as applied]; People v. Bergerson 
Cl 966) 17 N.Y.2d 398 [271. N.Y.S.2d 236, 

. 239-240. 218 N.E.2d 288] ·[predecessor stat-· 
ute no~ v·:-·i·i ~)f vagueness].)/•_ ~!::-:-~,:1!:':· !.~.-::· .. ·­
tucky statut~ provides:. "A parent, guardian · 
or other person legaHy charged with ·the care 
or custody of a minor is guilty of endanger­
ing the welfare of a minor when l)e fails or 
refuses to exercise reasonable diligence iri 
the control of such. child to prevent hiin from 
becoming a neglected, dependent or delin­
quent child." (Ky. Rev. Stat. Ann., § 
530.060, subd. (1) (Michie 1992).) 

Plaintiffs do not dispute that parents' legal responsi­
bilities in regard to .the "care" and "protection" of 
their children-focusing on forces external to the child 
that affect the child's· own welfare-are well estab­
lished and defined. For example, Welfare and lnstitu-
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lions Code section 300 contains a lengthy list of con­
ditions under which a minor can be remov'ed from the 
custody of a J?arent and declared a dependent child of 
the court. FN We agree with the Court of Appeal that 

·section 300 provides guidelines sufficiently specific 
to delineate the circumstances under which a child 
will qualify for dependent status and thus to define 
the parental duty of care and protection that would 
prevent the occurrence of those circumstances. 

FN6 These conditions include: "(a) The mi­
nor has suffered ... serious physical harm in­
flicted nonaccidentally upon the minor by 
the minor's parent or guardian .... [ill (b) The 
minor has suffered ... serious physical ham1 
or illness, as a result of the failure or inabil­
ity of his or" her p!!rent or. guai·Jia.;, l·~ ~:.!c·· 
quately supervise or protect the minor .... [iJ) 
(c) The minor is suffering serious emotional 
damage ... as a result of the conduct of the 
parent or guardian . .' .. [n(d) The minor has 
been· sexually abused ... by his or her parent 
or guardian or a member of his or her 
household .... [iJ) (e) The minor is under the 
age of five and has suffered severe physical 
abuse by a parent, or by any person known 
by the parent, if the parent knew·or reasona­
bly should have !mown that the person was 
physically abusing the minor .... [iJ) .. : [~] (g) 
The minor has been left without any provi­
sion for support ..... [iJ] ... m (i) The minor 
has been subjected to an act or acts of cru­
elty by the. parent or guardian or a member 
of his or her household :::.;, · 

r.ccon.li11g;y, we confine the balance of our analysis 
to section 272 as applied tq juvenile delinquency 
through Welfare and Institutions Code sections 601 
and 602, and to the "supervision" and "control" ele­
ments of the duty identified in the amendment 

The tenns "supervision" and "control" suggest. ~n 
aspect of the parental duty that focuses on the child's 
actions and their effect on third parties. This aspect 
becomes plain when the amendment is read in con­
junction with ·Welfare and Institutions Code· sections 
60 I and 602. Section 601, subdivision (a), brings 
within the jurisdiction of the juvenile court any minor 
who, inter alia, "violated any ordinance of any city or 
county of this state establishing a curfew .... " Subdi­
vision (bl of section 601 brings within *571 the juris-
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diction of the juvenile court minors for wbom "the 
available public and private services are insufficient 
or inappropriate to correct the habitual truancy of the 
minor, or to correct the minor's persistent or habitual 
refusal to obey" the reasonable and proper orders or 
directions of school authorities · .... " Section 602 . 
brings within the jurisdiction of the juvenile court 
any. minor who "violates any law of this state or of 
the United States or any ordinance of any city or 
county oftliis state defining crime .... " 

According to its preamendment la.nguage, section 272 
thus imposes misdemeanor I iability on any person 
whose act or omission causes or encourages a child to 
violate a curfew, be habitually truant, or commit a 
crime-i.e., ·to engagy in delinquent acts. Implicit in 

-·-~this language is the duty to inak1(a. reasonable effort 
to p,revent the child from ~o doing; the_ breach of that 
duty violates section 272 only when the person 

<•.•causes IJ.~ tends to cause or. encourage" the child's 
· delinquency. The amendment here at issue provides 

rriiire-expiidtly thatpareiiis"-violat¢ section 272 when -
they omi't.to perfonn their duty .of reasonable "super­
vision" a11tj. ·~control" and t~at omission results in the 
child's d~linquency. Therefore, the Legislat4re must 
have intended the "supervision" aad "control" el~­
ments of'.the amen_dment to describ.e parents' duty to 
reasonably supervise al1d. contra\ their children· so 
that the children do not e~gage in delinquent acts. 

Parents have long had a duty to supervise and control 
FNJ their children under California tort law. (See, e.g., 
"572Singr!r v. Marx (1956) 144 Cal.App.2d 637. 644 
[ 301 P.2d 4401-("[T]he parent has a,special power of 
control over the conduct Of the child;. which he is 
·under a duty to-exerciseTeasorial:ity· for the protection 
of others."].) In adding the language of "supi;:rvision" 
and "control" to section 272, the Legislature was thus 
not imposing a new duty on parents but simply incor­
porµting the definition and limits of a traditional duty .. 

FN7 We note that terms similar to "supervi­
sion" and "control" have also been used for 
some time in dependency law. Indeed, the 
version of Welfare and Institutions Code 
section 300, subdivision (a), in effect before, · 
during, and for three months after the en­
actment of the amendment; referred to 
"proper and effective pai,ental care ·ar con­
trol." (Stats. 1986, ch. 1122; § 2, p. 3976; 

· language changed by Stats. 1987, ch. 1485, 
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§ 4, p. 5603, operative Jan. I, 1989.) Defen­
dants urge that the established meaning of 
the term "control" in depende11cy law also 
serves to clarify its meaning in the amend­
merit. 

A reading of dependency cases reveals, 
however, that the term "parental control" 
has been employed in those cases primarily 
in the context of a parent's ability to provide 
the necessities of life and to refrain from 
banning the child. (See, e.g., Marr v. Supe­
rior. Court' Cl 952) l 14 Cal.App.2d 527, 530 [ 
250 P.2d 7391 ["the u~ual inci(j«nts of the 
exercise of. cor1trol over" a chijd are "its 
proper care and support"]; In re Corrigan 
Cl 955) 134 CaLA0p,2d·75L 755 [ 286P.2d 
m [mothe,r's . inability to exercise proper 
control evidenced by failure to protect chil­
dren from abuse by their father and by lead­
ing a ''.nomadic life or' morar'poverty and in; 
security" that kept them out of school]; In re 
Edward C. (1981) 126 Cal.App.3d 193, 202-
203 [ 178 Cal.:Rpfr. 6941 [father's inability to 
exercise proper parental control evidenced 
by "cruel . and . inhuman . cgi-poral . punish­
ment" of children].) In that context, a p_ar­
ent's succe_s~ 'or faiiure iii fulfilling this duty 
to contr'Ol is a~sessed by the resulting care 
and support given,.to the child, as measured 
by statutory sfanaards such as those in 
Welfare and Institutions Code section 300. 
(See fn. 6~ anle.)Thus, "control" in depend,, . 
ency law is roughly synonymous with "care" 
and "pretection" as used in the amendment .. 
The tenn has ·not been employed in depend­
ency la~ in the sens1{ of regulation of a 
child's behavior or prevention of a child's 
delinquent conduct. 

(Q) As for the scope of this duty, "California follows 
the Restatement rule (Rest. 2d To1ts, § 316), which 

· finds a 'special relationship' between parent and child, 
and accordingly places upo,n the parent 'a duty to 
exercise reasonable care so io control his minor child 
as to prev·ent i.i fr~'.11 intentionally hantiing o.thers or 
from so conducting iiself as to create an unreasonable 
risk of bodily harm to them, if the parent (a) knows 
or has reason to know that he has the ability to con­
trol his child, and (b) knows or should know of the 
necessity and opportunity for exercising such con-
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trol.' " ( Robertson v. Wentz Cl 986) 187 Cal.App.3d 
1281, 1288 [ 232 Cal.Rptr. 634].) 

(]) We "assume that in passing a statute the Legisla­
ture acted with full knowledge of the state of the Jaw· 
at the time." ( In re Misener (1985) 38 Cal.3d 543, .· 
552 [ 213 Cal.Rptr. 569, 698 P.2d 637).) (Jd) When 
the amendment was enacted, parental tort liability for 
breach of the dut)i of supervision· and control was a 
doctrine of long standing. We thus find the terms 
"supervision" and "control" in the amendment to 
section 272 to be consistent with the definition and 
limits of the parental duty established in the law of 
torts. Welfare and lnstituHims Code sections 60 J and 
602 are, of course, ccincerried· with a· child's delin­
quent behavior, not simply a child's harmfu I behav­
ior. Therefore, we under~t2nd the -amendment to de­
scribe the duty of reasonable restraint of and disci­
pline for, a child's delinquent acts by p'arents who 
know or should know that their child is at risk of de­
linquency and that they ~re able to C()ntrol th'e child. · 

It is true that neither ·the amendment nor prior case 
law sets f011h specific a_cts that a parent must perform 
or avoid in order to fulfill the duty of supervision and 
con,trol. We nonetheless find. the duty to be suffi­
ciently certain even though ii cannot be defined with 
precision. FNSTO plaintiffs' complaint that the 
amendment is subjective and. imprecise, defendants 
reply *573 that the ame.ndinei1t's Jack of specificity 
concerning the boundaries of the duty is both inevita-
ble and d_esirab\e. We agree with defendants that it 

.would. be impossible to provide a comprehensive .. : · 
slat\jtory definition of reasonable supervision. and 
control. Unlike -the statute at is.sue in Ko/ender v. 
Laiiison supra, 461 U.S. 352, which was invalidated 
because it failed to provide' standards by which to 
evaluate the "credible and reliable" idet1tification it 
required, the present amendment is not susceptible of 
exegesis in an apt sentence or two. 

FN8 It is instructive to note that in depend­
ency cases terms -similar to "supervision" 
and "control" 11ave withstood challenge on 
vagueness grourids even thou·gh "[flew [de­
pendency] cases have attempted to define 
'proper· and effective parental care or contro I' 
[citation], since in most cases ... it is easier 
to desc'l·ibe what is not proper parental care 
and control." (In re Edward C., ·supra, 126 
Cal.App.3d at p. 202; see, e.g., Jn re J T. 
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(1974) 40 Cal.App.3d 633, 638 [ ill 
Cal.Rptr. 553 l . [upholding the phrase 
"proper and effective parental care or con­
trol" · in former Welfare and Institutions 
Code section 600, subdivision (a)); Jn re 
Babv Boy T. (1970) 9 Ca1.App.3d 815, 818-
lli [ 88 Cal.Rptr. 418) [upholding the 
phrase "incapable of supporting or control­
ling the child in a proper manner" in Civil 
Code former section 232, subdivision (g)].) 
As previously noted, of course, the term 
"parental control" in dependency law is not 
synonymous with that in tmi law. (See fn. 7, 
ante:) 

W_e also agree that a statutory definition of "perfect 
pari:iHti11g"·would be inflexible an_d not nece·ssary to 
identify the egregious breaches of parental dt.ity that 
come within the statute's purview. The concept of 
reasonableness serves as a guide for Jaw-abiding par­
ent.<: who wish to comply with the statute. "As the 
Supreme Court said in GocBart lmporiilig Co. v. 
United States Cl 931) 282 U.S. 344. 357 [75 L.Ed.2d 
374, 382, 515 S.Ct. l 53), 'There is no formula for the 
determination of reasonabletiess.' Yet standards of 
this kind are not imperritissibly vague, provided their 
meaning can be objectively ascertained by reference 
to common experiences of mankind." ( People i1. 
Daniels (]969) 71 Cal.2d 1119, 1129 [ 80 Cal.Rptr. 
897, 459 P.2d 225, 43 A.L.R.3d 677].) (.8.) One can 
devise hypotheticals to demonstrate the difficulty of 
deciding whether particular parental acts were rea­
sonable, but "statutes are not automatically invali­
dated as vague simJllY because difficulty is fotmd in 
determining whether certain marginal offenses fall 
within their language." ( United States v. Naiional 
Dairv Com. 0963) 372 U.S. 29. 32 [9 L.Ed.2d 561, 
565, 83 S.Ct. 594].) 

fu} Section 272 holds parents liable only if they are 
criminally negligent in breaching their duty of super-· 
vision and control. This requirement of criminal neg­
ligence arises in part from Penal Code section 20, 
which provides, "Jn every crime or public offense 
there must exist a union, or joint operation of act and 
intent, or criminal negligence."- 1t also arises in part 
from the.Legislature's use of the term "reasonable" in 
the amendment. The duty to act "reasonably" reflects 
the applicability of the negligence doctrine-here, 
criminal, not civil, negligence. 
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(2) In the criminal context, "ordinary negligence suf­
ficient for recovery in a civil action will not suffice; 
to constitute a criminal act the defendanfs conduct 
must go beyond that required for civil liability and 
must amount to a 'gross' or 'culpable' departui·e from 
the required standard of care." ( People v. Peabody 
(1975) 46 Cal.AopJci 43, 47 [ 119 Cal.Rptr. 780].) 
C3D It •574 follows that the amendment to section 
272 punishes only negligence that exceeds ordinary 
civil negligence. We have defined criminal negli­
gence as " 'aggravated, culpable, gross, or reckless, 
that is, ... s.uch a departure from what would be the 
conduct of an ordinarily prudent or careful [person] 
under th~ same circum~tances as to (demonstrate] ... 
an indifference to conse'qu~nces.' " (People v. Pennv 
(1955) 44 Cal.2d 861, 879 [ 285 P.2d 9261.l 

The heightened requirements of the criminal negli­
gence. siandard in regard to breach of duty alleviate 
any uncertainty as to what constitutes reasonable· su­
pervisiori\ir control. Plaintiffs fear the statute pun-

-·. · ·-· · · · - · is lies pa1'~1ts who could .not reasonably !~ow that 
their child is at risk of delinquency, A.s we have seen, 
however, only a. parent who "knows or should. know 
of the n~cessity anp opportunity for exercising ... 
control" can be held liable in tort for breaching the 
duty to .comrol a child. ( Robertson v. Wentz, supu;.' 
187 CatApp.3d at p. 1288.) Similarly, there can be, 
no crim'inal negligence' without actual cir constructive 
lrnowledge of i~e risk. (See People v. Rodriguez 
(1960) .l.86 CaLApp.2d.433, 440 [ 8 Cal.Rptr. 863].) 
In the setting of involuntary manslaughter, for exam­
ple, "[c]riminal l_ia_bility cannot be predicated on 
every careless act merely because its carelessness 
results in inju1y to another. [Citation.] The act must 
be o.ne which has knowable and apparent potentiali­
ties for resuliing in death. Mere inattention or mistake 
in judgment resulting even in deatl; of another is not 
criminal unless. the quality of the a.ct makes it so." 
(Ibid) Un~e.r the . criminal negligence,, standard, 
knowledge p,f the risk is det~ri11ined by ~11 qbje~~ive 
test "[I]f a reasonable person iri defe11dant's position 
would)rnve bf!en aware of the risk involved, then 
defendant is presumed to have had such an aware­
ness." ( People v. Woison (198 i) JO CaL3d 290; 296 
[ 179 Cal.Rptr. 43, 637 P.2d 279).) The amendment 
thus puiiisiies only pare.nis who know or reasonably 
should !mow that their child 'is at risk of de!inqu~ncy. 

.fl 
Plaintiffs also fear the statute punishes parents ·who 
try but fail to contrnl their children. Ln tort law, how-
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ever, "[t]he duty of a parent is only to exercise such 
ability to control his child as he in fact lH\S at the time 
when he bas the opportunity to exercise it and.knows 
the necessity of so doing. The parent is not under a 
duty so to discipline his child as to. make it amenable 
to parental 'control when. its exercise becomes neces­
sary to the safety of others." (Rest.2d Torts, § 316, 
com. b.) In other words, a parent who makes reason­
able effo1ts to control a child but is not actually able 
to do so does not breach the duty of control. This is 
consistent with the rule that " 'there is no (civil] li­
ability upon the parent unless he has had an oppo11u­
nity to correct specific' propensity on the part of the 
child, and thai it is too much to' hold the' parent re­
sponsible for general ilicorrigibilify' and a baci dispo­
sition.' '' ( Singer v. Marx, supra, 144 Ca:J.f\pp.2d at 
p. 644.) A fortici°ri, parents who reasonabJYtry but are 
unable fo control their childrei1 are not criminally 
negligent. * 575 

The criminal negligence standard in regard to breach 
of duty thus pro.vides notice to law-abi,diiig"pai'en!S ' 
that i.s consistent wit.h and ~einforc~s t~en9tice pro-

. videg by the a.1:i:i.endnient's i_ncorporaiion of the defini­
tion and lim)ts of the tori. duty o.f.pareI)fal supervision 
and controL The amendment requU:es P'lrepts who 
!mow or reasonably should know of the child's risk of 
delinquency to exercise their duty of supervision and 
controi. This duty consists ofunder'takiilg reasonable­
not neces'saril); successful-efforts at supervision arid 
control. Omission of this duiy owing to .s.irhple negli­
gence wiii not' subject the parent to criminal iiability; 
a parent can. be ,convicied only for gross or extrenie 
departures from the objectively reasonable standard 
of care; · ·' 

In sum, we understand the Legislature to have in­
tended the amendment to provide that there is a duty 
of reasonable restraint of, and discipline for, a child's 
delinquent acts by parents who knciw or ·sholiid know 
that their child is at risk of defoiquency and that they 
are able to control the child. Parents who i1itentiori­
ally or with ci-irnirial negiigence fail to perforril this 
duty, and as ·a resGit contribute to the delii1quency of 
the child, violate se'ction 272. 

Thus understqod, the amendment is specifi.c enough 
to allow parents to identify and avoid breaches of the 
duty of supervision and control for which they could 
be penalized under section 272. The amendment does 
not trap the innocent. it provides adequate notice to 
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parents with regard to potential criminal liability for 
failure to supervise and control their children because 
(I) it incorporates the definition and the limits of a 
parental duty to supervise and control children that 
has long been a part of California tort law, and (2) it 
imposes criminal liability only when the parent en­
gages in conduct that so gi·ossly departs from the 
standard of care as to amount to criminal negligence. 

B. Enforcement 

In addition to affording I].Otice to citizens, due process 
requires that, the amendinent to section 272 provide 
standardsJor i_ts application and adjudication in order 
to avoid. the dangers of arbitrary and d.[scriminatory 
enforcement. ( Grayned v. City o[ Rockford. sup.J:.Q.. 
4Gri u.S. at]w. 108~109 '[33 L.Ed:2d at pp. 227-
228].) (l.Q) Indeed, the requirement of guidelines for 
Jaw enforcement is "the more important aspect of the 
vagueness doctrine." ( Ko/ender v. Lawson. supra. 
461 U.S. a!_p, 358 [75 L.Ed.2d at p. 909].) The rea­
son for its im~ortai_ice is that "[w]here the legislature 
fails to provid'e ~uch minimal guidelines, a criminal 

. statute may p~n~it 'a ~tandardl~ss'iiweep,[that] allows 
policemen, prosecutors, and juries to pursue their 
personai'pi-edilections".' ".(Ibid.) 

At issue in Ko/ender v. Lawson, supra, 461 U.S. 352, 
was a statute c;onstrued to require people acc;used of 
loitering to.provide "credible and *576 reliable" iden­
tification. Holding the_ statute unconstitutionally 
vagu.~, the high courtnoted that its lack of any stan­
dard for determining hqw a suspect should meet the 
requirement "vests vi1tually complete discretion in 
the hands of the police to determine ..;.,hether tlie sus­
pect has satisfied the statute .... " (Id. at p. 358 [75 
L.Ed.2d at p. 909).) . 

(lg) Unlike the statute in Ko/ender, the amendment 
to section 272 as construed here_in does not vest "vir­
tually complete discretion."-in law e11forcement. offi­
cials. Although the amendment captains no explicit 
description of.the parental duty, it incorporates a pre' 
existing definition from tort law that supplies suffi­
cient guidance to police, prosecutors, and juries 
charged with enforcing it, and thereby minimizes the 
danger of arbitrary or discriminatory e1iforcernent. 

Application of the criminal negligence· standard fa­
cilitates enforcement and adjudication of the amend­
ment. Although the standard does not with specificity 

Page 10 

proscribe parental conduct or omission, it aids those 
who would enforce parental duty in providing a 
measure by which to assess a parent's lmowledge of 
or authority over a child's delinquent activities. 

The causation elem'ent of section 272 also reduces the 
likelil1ood of arbitrary or discriminatory enforcement. 
A parent will be criminally liable· only when his or 
her criminal negligence with regard to the duty of 
reasonable supervision and control "causes or tends 
to cause or encourage" the child to come within the 
provisions of Welfare and Institutions Code sections 
60 I or 602. The Court of Appeal expressed concern 
about the difficulty of determining whether there is· in 
fact a causal Jirik between pare;\taJ behavior and ju­
venile delinquency. It is true that the causation ele­
m'"nt c,f ~ection 2 72 could be more difficuli io apply 
when the question .is whether a parent's failure to 
supervise or control a child caused the child to be­
_come delinquent than when the parent's· potentially 
culpable conduct is of a more direct nature-for exam­
ple, when the pai'ent is an accomplice of tlie minor in 
the conunission of a crime. Although there may be 
circumstances in which reasonable minds could differ 
as to whether a parent's inadequate supe1'vision or 
control caused or tended to cause the child's delin­
quency, the same causation question has been an 
elenient of the tort liability of a parent for failure to 
exercise reasonable supervision and control.' In.'that 
context, causation has not proved unduly trouble­
some. Fmthem1ore, the opportuti ity for parental di­
version from criminal prosecution under section 272 
in less _egregious cases suggests that as a practical 
matter a parent _will face cfi1ninal penalties under 

· section 272 for failure ·to supervise only in those 
cas:.3 ::: \!:h:ch the parer.~1 s c:.;lµ~:-~:i~y :;j ·great.and.the 
causal connection correspondi1]gly clear. *577 

We therefo\•e"conclude that the amendment to section 
. 272 as _ _"consirued herein does not _"impermissibly_ 
.delegaie[] basic policy matters to policemen, judges, 
and juries for resolution on an ad hoc aµd subjective 
basis,. with the attendant dangers of arbitrary and dis­
crirnu1atofy application." ( Grayned v. Citv of Rock­
ford, supra, 408 U.S. at pp. 108-109 [33 L.Ed.2d at p. 
228].)"Althrnigh the amendment calls for sensitive 
judgn1ent in botli enforcement and adjudication, we 
would not be justified in assuming that police, prose­
cutors, and juries are unable to exercise such judg­
ment. 
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Ill. Overbreadth 

Ll.Q.e.) Like a vagueness challenge, an overbreadlh 
challenge implicates the constitutional interest in due 
process of law. (U.S. Const., Amends. V, XIV; Cal. 
Const., a1i. !, §§ 7, subd. (a), 24.) The overbreadth 
doctrine provides that "a governmental purpose to 
control or prevent activities constitutionally subject 
lo state regulation may not be achieved by means 
which sweep unnecessarily broadly and thereby in­
vade the area of protected freedoms." ( NAACP v. 
Alabama (1964) 377 U.S. 288, 307 [12-L.Ed.2d 325, 
338, 84 S.Ct. 1302)J 

(ill) Plaintiffs contend that the amendment is over­
broad on its face be.cause .i! infringes on the right .of 
intimate fomily association- protected"by• lfo!h the c .. 

federal and state Constit1.1tions. This contention is 
without merit. 

(12) Plaintiffs emphasize the.fundamental nature .. of-. 
the rights at stake in matters of child rearing. We 
need no convincing of their significance; we have 
already 'recognized that "[t]he concept of personal 
liberties and fundamental human rights entitled to 
protection against overbroad intrusion or regulation 
by government ... extends to ... [citations] such basic 

Page l l 

and from actual fact that a substantial number of in­
stances exist in which the [statute] cannot be applied 
constitutionally .... No record was made in this re­
spect, we are not informed of the characteristics of 
any particular clubs, and hence we cannot conclude 
that the [statute] .threatens to undennine the associa­
tional or expressive purposes of any club, let alone a 
substantial number of them." ( New York State Club 
Assn. v. New York Citv (1988) 487 U.S. I, 14 [101 
L.Ed.2d I, 17. 108 S.ct. 2225).) 

(ill) Here plaintiffs likewise fail to show that the 
amendment is substantially overbroad. Their argu­
ment consists of brief and general assertions of the 
amendment's "limitless reach" into "virtually every 
aspect of child rearing and intimate family associa-

'tion," authorizing ·"law ·enforcement personnel to,;;,.,,"'·-· · .. 
second guess eve!J' parental decision .... " {ltalics 
added.) These assertions lack the kind of particularity 
reguired by the high cou1i in New York Srale Club 

. Ass11. _1'. New York CiQ!. suora, 487 U.S. at page 14 
[ l 0 I L.Ed.2d at pal!cs 16-171, and, by themselves, do 
not compel the conclusion that the sta111te is over­
broad. Although the right of intimate family associa­
tion is constitutionally protected, a statute that seeks 
to regulate parental behavior is not overbroad per se. 

liberties and rights not explicitly listed in the Consli- Moreover, plaintiffs premise their assertions on the 
tution [as] the right 'to many, establish a home and contention that the ari1endment malces a "standardless 
bring up children' [citation]; the right to educate one's intrusion ... into the intimate area of parent-child rela-
children as one chooses [citation]; ... and the right to tionships." As discussed in our vagL1eness analysis 
privacy and to be let alone by the government in 'the (pt. 11, ame), however, the amendment is not stan-
private realm of family life.' [Citations.]" ( Citv of dardless: it incorporates the definition and limits of 
Carme/-bv-the-Sea v. Young ( 1970) 2 Cal.3d 259, . the parental tort duty of supervision and control. That 
266-267 [ 85 Cal.Rptr. I [466 P.2d 225. 37 A.L.R.3d ,_,.. definition and those limits guard against ·any exces- · 
illllJ · -· - ... .. .. · .. ·--- .. ··-·· ... siv·e swe·ep bji"the criminal prohibition. Because -

(I Ob) Neve1ihe less, a facial overbreadth challenge is 
difficult to sustain. The high cou1i has emphasized 
that "[a)pplication of the overbreadth doctrine ... is, 

- manifestly, strong medicine. It has been employed ... 
sparingly and only as a last resort." ( Broadrick v. 
Oklahoma (1973) 413 U S. 601, 613 [ I 01 L.Ed.2d 1 
17, 108 S.Ct. 2225JJ Consequently, to justify a con­
clusion of facial overbreadth, "the overbreadth of a 
statute must not only be real, but substantial as well 
.... "(Id. at p. 615 [ 37 L.Ed.2d at p. 842].)*578 Ap­
plying this test, the high court declined to strike down 
a statute altering the definition of "private" clubs for 
antidiscrimination purposes because the plaintiff 
failed to "demonstrate from the text of [the statute] 

plaintiffs do not show that "a substantial number of 
instances exist in which the [amendment as con­
strued] cannot be applied constitutionally" ( New . 
York Srare Clvb Assn v. New York Citv, supra, 487 
U.S. at p. 14 [I 0 I L.Ed.2d at p. 17)), we "cannot 
conclude that the [amendment] is substantially over­
_broad and must assume that 'whatever overbreadth 
may exist should be cured through case-by-case 
analysis of the fact situations to which its sanctions 
assertedly, may not be applied.' [Citation.]" (ibid.) ' 

We therefore conclude that the amendment to section 
272 does not, on its face, "sweep unnecessarily 
broadly and thereby invade the area of protected 
freedoms.'" (NAACP v. Alabama, suora, 3 77 U.S. at 
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p. 307 [12 L.Ed.2d at p. 338)J*579 

The judgment of the Court of Appeal is reversed with 
directions to affinn the judgment of the trial court. 

Lucas, C.-J., Panelli, J., Kennard, J., Arabian, J., Bax­
ter, J., and George, J., COTICUITBd. *580 

Cal. 1993: 
Williams v. Garcetti 
5 Cal.4th 561, 853 P.2d 507, 20 Cal.Rptr.2d 341 

END OF DOCUMENT 
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c 
Effective:[See Notes] 

United States Code Annotated Currentness 
Title 15. Commerce and Trade 

"iru Chapter 41. Consumer Credit Protection (Refs & Atmos) 
"@ Subchapter Ill. Credit Reporting Agencies (Refs & Annas) 

-+ § 1681g. Disclosures to consumers 

(a) information on file; sources; report recipients 

- · -· .. " - • 'E:Yery·conSUmeY'fep'orting· agency shall, upon request, and subject to section T68 llicaJO Yof this title, clearly and 
accurately disclose to the consumer: 

(!)All information in the consumer's file at the time of the request, except that--

(A) if the consumer to whom the file relates requests that the first 5 digits of the social security number (or simi­
lar ide1i'tificatio11 number) of the consumer not be included in the disclosure and the consumer reporting ageiicy 
has received appropriate proof of the identity of the requester, the consumer reporting agency shall so ~-uncate 
such number in such disclosure; and 

(B) nothing in this paragraph shall be construed to require a consumer reporting agency to disclose to a con­
sumer any information concerning credit scores or any other risk scores or predictors relating to the consumer. 

(2) The sources of the infonnation; except that the sources of information acquired solely for use in preparing an 
investigative consumer report and actually used for no other purpose need not be disclosed: Provided; That in the 
event an action is brought under this subchapter, such sources shall be available to the plaintiff under.appropriate 
discovery procedures in die cou11 in which the action is brought. 

(3)(A) ldentifttatioii'of'each person (including each end-user identified under section J681e(e)(l) of this title) that 
procured a consumer report-- · 

(i) for employment purposes, during the 2-year period preceding the date on which the request is made; or 

(ii) for any other pmpose, during the I-year period preceding the date cin which the request is made. 

(B) An identification of a person under subparagraph (A) shall include-- · 

(i) the name of the person or, if applicable, the trnde name (wrinen in full) under which such person conducts 
business; and 

(ii) upon request of die consumer, the address and telephone number of the person: 

(C) Subparagraph (A) does not apply if--
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(i) the end user is an agency or department of the United States Government that procures the report from the 
person for purposes of determining the eligibility of the consumer to whom the report relates to receive access 
or continued access to classified information (as defined in section 1681 bCblf4)(E)(i) of this title); and 

(ii) the head of the agency or department makes a written finding as prescribed Linder section 168lbCbiC4)(Al of 
this title. 

( 4) The dates, original payees, and amounts of any checks upon which is based any adverse characterization pf the 
consumer, included in the file at the time of the disclosure. 

(5) A record of all inquiries received by the agency during the 1-year period preceding the request that identified 
the consumer in connection with a credit or insurance transaction that was not initiated by the consumer. 

(6) If the consumer requests the credit file and not the credit score, a statemen.t that the consumer may request and 
obtain a credit score. 

(b) Exempt information 

The requirements of subsection (a) of this section respecting the disclosure of sources of information and the recipi­
ents of consumer reports do not apply to information received or consumer reports furnished prior to the effective 
date of this subchapter except to the extent that the matter involved is contained in the files of the consumer report-
ing agency on that date. · · 

(c) Summary of rights to obtain and dispute information in consumer reports and to obtain credit scores 

(1) Commission summary·ofrights required 

(A) In general 

The Commission shall prepare a model sumrnary_ofthe rights of consumers under this subchapter. 

(B) Content of sumn1ary 

The summary of rights prepared under subparagraph (A) shall inc!ud·e a description of--· 

(i) the right of a consumer to obtain a copy of a consumer report under subsection (a) of this section from 
each consumer reporting agency; · . 

(ii) the frequency and circumstances under which a consumer is entitled to receive a consumer report without 
charge tinder section !68lj of this title; · 

(iii) the right of a consumer to dispute inforniation in the file of the consumer under section 1681 i of this title; 

(iv) the right of a consumer to obtain a credit score from a consumer reporting agency, and a description of 
how to obtain a credit score; 

(v) ;he method by which a consumer can contact, and obtain a consumer report from, a consumer reporting 
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agency without charge, as provided in the regulations of the Commission prescribed under section 2 l l (c) of 
the Fair and Accurate Credit Transactions Act of2003; and 

(vi) the method by which a consumer can contact, and obtain a consumer report from, a consumer reporting 
agency described in section !681a(w) of this title, as provided in the regulations of the Commission pre­
scribed under section 1681 j(a)(l)(C) of this title. 

(C) Availability of summary of rights 

The Commission shall--

(i) actively publicize the availability of the summary of rights prepared under this paragraph; 

(ii) conspicuously post on its Internet website the availability of such summary of rights; and 

(iii) promptly make-such.summary of.rights available to consumers, on request. 

(2) Summary of rights required to be included with agency disclosures 

. A consumer reporting agency shall provide to a consumer, with each written disclosure by the agency to the con­
. sumer under this section--

(A) the summary of rights prepared by the Commission under paragraph ( 1 ); 

(B) in the case of a consumer reporting agency described in section 1681 a(p) of this title, a toll-free telephone 
number established by the agency, at which personnel are accessible to consumers during normal business 
hours; 

(C) a list of all Federal agencies responsible for enforcing any provision of this subchapter, and the address and 
any appropriate phone number of each such agency, in a form tl1at will assist the consumer in selecting the ap­
propriate agency; 

(D) a statement that the consumer may have additional rights under State law, and that the consumer may wish 
to contact a State or local consumer protection agency or a State attorney general (or the equivalent thereof) to 
learn of those rights; and 

(E) a statement that a consumer reporting agency is not requ·ired to remove accurate derogatory information 
from the file of a consumer, unless the information is outdated under section J681c of this title or cannot be. 
verified. 

(d) Summary of rights of identity theft victims 

(I) Jn general 

The Commission, in consultation with the Federal banking agencies and the National Credit Union Administra­
tion, shall prepare a model summary of the rights of consumers tinder this subchapter with respect to the proce­
dures for remedying the effects of fraud or identity theft involving credit, an electronic fund transfer, or an ac-
count or transaction at or with a financial institution or other creditor. · 
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(2) Summary of rights and contact information 

Beginning 60 days after the date on which the model summary of rights is prescribed in final form by the Com­
mission pursuant to paragraph ( l ), if any consumer contacts a consumer reporting agency and expresses a belief· 
that the consumer is ·a victim of fraud or identity theft involving credit, an electronic fund transfer, or an account 
or transaction at or with a financial institution or other creditor, the consumer reporting agency shall, in addition to 
any other action that the agency may take, provide the consumer with a summary of rights that contains all of the 
infomiation required by the Commission under paragraph (I), and information on how to contact the Commission 
to obtain more detailed infomiation. 

(e) lnfo1111ation available to victims 

(I) In general 

For t!•e. purpose of documenting fraudulent transactiom re~!!lfo1g from idt1,!ity theft, not later than 30 days after 
the date of receipt of a request from a victim in accordance with paragraph (3 ), and subject to verification of the 
identity of the victim and the claim of identity theft in accordance with paragraph (2), a business entity that has 
provided credit to, provided for consideration products, goods, or services to, accepted payment from, or other­
wise entered into a commercial transaction for consideration with, a person who has allegedly made unauthorized 
us~ of ti'icr mc::ans of identification of the victim, shall provide a copy ·of application· and business transaction re: 
cords in the control of the business entity, whether maintained by the business entity or by another person on be­
half of the business entity, evidencing any transaction alleged to be a result of identity theft to--

(A) the victim; 

(B) any Federal, State, or local government law enforcement agency or officer specified by the victim in such a 
request; or 

(C) any law enforcement agency investigating the identity theft and authorized by the victim to take receipt of 
records provided under this subsection. 

(2) Verification of identity and claim 

Before a business entity provides any information under paragraph (I), unless the busin~ss entity, at its discretion, 
otherwise has a high degree of confidence that it knows the identity of the victim making a request under para­
graph ( l ), the victim shall provide to the business entity--

· (A) ·as proof of positive identification bf the victiin, at the election of the business entity--

(i) the presentation of a.government-issued identification card; 

(ii) personally identifying information of the. same type as was provided to the business entity by the unau­
thorized person; or 

(iii) personally identifying information that the business .entity typically req.uests from new apphcants o~ for 
new transactions, at the time of the victim's request for mformat1on, mcludmg any documentation descnbed 
in clauses (i) and (ii); and 
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(B) as proof of a claim of identity theft, at the election of the business entity--

(i) a copy of a police report evidencing the claim of the victim of identity theft; and 

(ii) a properly completed--

(I) copy of a standardized affidavit of identity theft developed and made available by the Commission; or 

(II) an [FN l] affidavit of fact that is acceptable to the business entity for that purpose. 

(3) Procedures 

The request of a victim under paragraph (I) shall--

(A) be in writi1% 

(B) be mailed to an address sp.ecitied by the business entity, if any; and 

(C) i.f asked by the business entity, include relevant information about any transaction alleged to be a result of 
.ide!!~ty theft to facilitate compliance with this section includingco· ... -,.· .,,. · · ... 

(i) if known by the victim (or if readily obtainable by the victim), the date of the' application or transaction; 

and 

(ii) if known by the victim (or if readily obtainable by the victim), any other identifying information such as 
an account or transaction number. 

(4) No charge to victim 

lnfonnation required to be provided under paragraph ( 1) shall be so provided without charge. 

(5) Authority to decline to provide information 

A business entity may decline to provide infonnation under paragraph (1) if, in the exercise of good faith, the 
business entity determines that--

(A) this subsection does not require disclosure of the information;. 

(B) after reviewing the infcimrntion provided pursuant to paragraph (2), the business entity does not have a high 
degree of confidence in knowing the trne identity of the individual requesting the information; 

(C) the request for the information is based on a misrepresentation of fact by the individual requesting the in­
fonnation relevant to the request for information; or 

(D) the information requested is lntemet navigational data or similar information about a person's visit to a 
website or on line service. 

(6) Limitation on liability 
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Except as provided in section 1681s of this title, sections 168ln and 16810 of this title do not apply to any viola­
tion of this subsection. 

(7) Limitation on civil liability 

No business entity may be held civilly liable under any provision of Federal, State, or other law for disclosure, 
made in good faith pursuant to this subsection. 

(8) No new recordkeeping obligation 

Nothing in this subsection creates an obligation on the part of a business entity to obtain, retain, or maintain in­
formation or records that are not otherwise required to be obtained, retained, or maintained in the ordinary course 
of its business or under other applicable law. 

(9) R1rie of cor.structiotY 

(A) In general 

No provision .of.subtitle .J\ of cit!e '.' of ~~~!;Lie !..~w l 06-102, pr'.lhibiting the discl~~ure of fmancial information 
by a business entity to third parties shall be used to deny disclosure of information to the victim under this sub­
section. 

(8) Limitation 

Except as provided in subparagraph (A), notliing in this subsection permits a business entity to disclose infor­
mation, including information to law enforcement under subparagraphs (B) and (C) of paragraph (1 ), that the 
business entity is otherwise prohibited from disclosing under any other applicable provision of Federal or State 
law. 

( 10) .Affirmative defen.se 

In any civil action brought to enforce this subsection, it is an affiri11ative defense (which the defendant must estab­
!isi; b:.i a µ•·,;p01;J.,runc~ ;:,f ~-,.:; ~·,-i.:le1ice) for a business entity to file an affidavit or answer staling that--

(A) the business entity has made a reasonably diligent search of its available business records; and 

(B) the records requested under this subsection do not exist or are not reasonably available. 

(11) Definition of victin1 

For purposes of this subsection, the term "victim" means a consumer whose means of identification or financial 
information has been used or transferred (or has been alleged to have been used or transferred) without the author­
ity of that consumer, with the intent to commit, or to aid or abet, an identity theft or a similar crime. 

( 12) Effective date 

This subsection shall become effective 180 days after December 4, 2003. 
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(13) Effectiveness study 

Not later than 18 months after December 4, 2003, the Comptroller General of the United States shall submit a re­
port to Congress assessing the effectiveness of this provision. 

(f) Disclosure of credit scores 

(I) Jn general 

Upon the request of a consumer for a credit score, a consumer reporting agency shall supply to the consumer a 
statement indicating that the infonnation and credit scoring model may be different than the credit score that may 
be used by the lender, and a notice which shall include--

(A) the cu1Tent credit score of the consumer or the most recent credit score of the consumer that was previously 
. calculated by.the .credit reporting agency for a purpose related to the extension of.credit; - · · 

(B) the range of possible credit scores under the model used; 

.=:,. (C) .all. of .the. key factors .that adversely affected the credit- score of the consumer in the model used, the total 
·· number of which shall not exceed 4, subject to paragraph (9); 

(D) the date on which the credit score was created; and 

(E) the name of the person or entity that provided the credit score or credit file upon which the credit score was 
cri:ated . 

. ·~ 
. (2) Definitions 

For purposes of this subsection, the following defmitions shall apply: 

(A) Credit. score 

(i) means a numerical value or a categorization derived from a statistical tool or modeling system used by a 
person who makes or arranges a loan to predict the likelihood of ce1iain credit behaviors, including default 
(and the numerical value or the categorization derived from such analysis 1nay also· be referred to as a "risk 
predictor" or "risk score"); and 

(ii) does not include--

(I) any mortgage score or rating of an automated underwriting system that considers one or more factors in 
addition to credit information, including the loan to value ratio, the amount of down payment, or the fman­
cial assets of a consumer; or 

(II) any other elements of the underwriting process or underwriting decision. 

© 2009 Thomson Reuters/West. ~gjlaim to Orig. US Gov. Works. 



15 U.S.C.A. § 168lg Page 8 

(B) Key factors 

The tenn '"key factors" means all relevant elements or reasons adversely affecting the credit score for the par­
t.icular ·individual, listed in the order of their impm1ance ·based on their effect on the credit score. 

(3) Timeframe and manner of disclosure 

The infonnation required by this subsection shall be provided in the same timeframe and manner as the infonna­
. tion described in subsection (a) of this section. 

(4) Applicability to certain uses 

This subsection shall not be construed so as to compel a consumer reporting agency to develop or disclose a score 
if the agency does not--

(/• .. ) ::!i:Jt::b:..!: .1~~i·::; t!J~~ arc used in COf1liection with residential -real property loans; or 

(B) develop scores that assist credit providers in understanding the general credit behavior of a consumer and 
predicting the future credit behavior of the consumer. 

(5) Applicability to credit scores developed by another person 

(A) In general 

This subsection shall not be construed to require a .cons.um er reporting agency that distributes credit scores de­
veloped by another person or entity to provide a further explanation of them, or to process a dispute arising pur­
suant to section 1681 i of th is title, except that the consumer reporting agency shall provide the consumer with 
the name and address and website for contacting the person or entity who developed the score or developed the 
methodology of the score. 

(B) Exception 

This paragraph shall not apply to- a i:onsumer reporting agency' tl;at develops or i-nodifies scores that are developed 
by another person or entity: 

(6) Maintenance of credit scores not required 

This subsection shall not be construed·to require a consumer reporting agency to maintain credit scores in its files. 

(7) Compliance in certain cases 

In complying with this subsection, a consumer repm1ing agency shall--

(A) supply the consumer with a credit score that is derived from a credit scoring model that is widely .distribute? 
to users by that consumer repm1ing agency in connection with residential real property loans or with a credit 
score that assists the consumer in understanding the credit scoring assessment of the credit behavior of the con­
sumer and predictions about the future cr_edit behavior of the conswner; and 
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(B) a statement indicating that the information and credit scoring model may be different than that used by the 
lender. 

(8) Fair and reasonable fee 

A consumer repmiing agency may charge a fair and reasonable fee, as determined by the Commission, for provid­
ing the information required under this subsection. 

(9) Use of enquiries as a key factor 

If a key factor that adversely affects the credit score of a consumer consists of the number of enquiries made with 
respect to a consumer report, that factor shaU be in duded in the disclosure pursuant to paragraph ( l )(C) without 
regard to the numerical limitation in such paragraph. 

(g) Disclosure of credit scores by certain mortgage lenders 

... ... ·- .... •:.':' 

( 1) Jn general 

Any person who makes or a1Tanges loans and who uses a consumer credit score, as defined in subsection (f) of 
this secti_on, in connection with an application initiated or sought by a cqnsumer for a closed end loan or the estab­
lishmei1t of an open end loan for a consumer purpose that is secured by I to 4 units of residential real prope1ty .. 
(hereafter in this subsection referred to as the "lender") shall provide. the following to the consumer as soon a~ 
reasonably practicable: · 

(A) Information required under subsection (I)--. : . 

Ci) In general 

"'-· 
A copy of the information identified in subsection (f) of this section that was obtained from a consumer re­
porting agency or was developed and used by the user of the infomiation. 

(ii) Notice under subparagraph (D) 

In addition to the infonnation provided to it by a third pmiy that provided the credit score or-scores, a lender::c·: · 
is only required to provide the notice contained in subparagraph (D). 

(B) Disclosures in case of automated underwriting system 

(i) In general 

If a person that is subject to this subsection uses an automated underviriting system to underwrite a loan, that 
person may satisfy the obligation to provide a credit score by disclosing a credit score and associated key fac­
tors supplied by a consumer reporting agency. 

(ii) Numerical credit score 

How.ever, if a numerical credit score is generated by an automated underwriting system used by an enterprise, 
and that score is disclosed to the person, the score shall be disclos.ed to the consumer consistent with subpara-
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graph (C). 

(iii) Enterprise defined 

For purposes of this· subparagraph, the term "enterprise" has the same meaning as in paragraph (6) of section 
4502 of Title 12. · · 

(C) Disclosures of credit scores not obtained from a consumer reporting agency 

A person that is subject to the provisions of this subsection and that uses a credit score, other than a credit score 
provided by a consumer repo1iing agency, may satisfy the obligation to provide a credit score by disclosing a 
credit score and associated key factors supplied by a consumer reporting agency. 

(D) Notice to home loan applicants 

·A copy of the following nolic~, whici1 shali ir1clud0 the nai11e; address, and telephone number oi each consurner 
reporting agency providing a credit score that was used: 

NOTICE TO THE HOME LOAN APPLICANT 

In connection with your application for a home loan, the lender must disclose to you the score that a consumer re­
porting agency distributed to users and the lender used in connection with your home loan, and the key factors af­
fecting your credit scores. 

The credit score is a computer generated summary calculated at the time of the request and based on information 
that a consumer reporting agency or lender has on file. The scores are based on data about your credit history and 
payment patterns. Credit scores are important because they are used to assist the lender in determining whether you 
will obtain a loan. They may also be used to determine what interest rate you may be offered on the mortgage. 
Credit scores can change over time, depending-on your conduct, how your credit history and payment patterns 
change, and how credit scoring technologies change . 

. .. ·Because the score is based on information in your credit history, it is very important that you review the credit­
related information that is being furnished to make sure it is accurate. Credit records may vary from one company to 

. another. --·-· ...... _ 

lfyou have questions about your credit score or the credit info1111ation that is furnished to you, contact the consumer 
reporting agency at the address and telephone number provided with this notice, or contact the lender, if the lender 
developed or generated the credit score. The consumer repo11ing agency plays no part. in the decision to take any . 

. action on the loan application and is unable.to 'provide 'you wiih specific reasons for the decision on a loan applica~ 
tion. 

If you have questions concerning the tenns of the loan, contact the lender. 

(E) Actions not required under th is subsection 

This subsection shall not require any person to--

(i) explain the infonnation provided pursuant to subsection (f) of this section; 
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(ii) disclose any information other than a credit score or key factors, as defined in subsection (f) of this sec­
tion; 

(iii) disclose any credit score or related infoirnation obtained by the user after a loan has closed; 

(ii'.) provide more than 1 disclosure per loan transaction; or 

(v) provide the disclosure required by this subsection when another person has made the disclosure to the 
consumer for that loan h·ru1saction. 

(F) No obligation for content 

(i) In general 

The obligation of any person pursuant to this subsection shall be limited solely to providing a copy of the in­
.. formation that.was r~ceivedJrom the consumer reporting agency. 

(ii) Limit on liability 

.. ······- .. No person lrns.liability.unde.r_this subsection.foLthe.content of that information or for the omission of any in-
formation within the report provided by the consumer repo1:ting agency. · 

(G) Person defined as excluding enterprise 

As used in this subsection, the term "person" does not include an enterprise (as defined in paragraph (6) of sec­
tion 4502 of Title 12) . 

. (2) Prohibition on disclosure clauses null and void 

(A) In general 

... 
Any provision in a contract that prohi_bits the disclosure of a cred_it score by a person who makes or arranges 
loans or a co11su1:rierrepo1iing agency is void.· · 

(B) No liability for disclosure under this subsection 

A lender shall not have liability under any comractual provision for disclosure of a credit score pursuant to this 
sL1bsection. 

CREDIT(S) 

(Pub.L. 90-321, Title VI,§ 609, as added Pub.L. 91-508, Title VI,§ 601, Oct. 26, 1970, 84 Stat. 1131, and amended 
Pub.L. 103-325, Title III.§ 339, Sept. 23, 1994, 108 Stat. 2237; Pub.L. 104-208, Div. A, Title II,§ 2408(a) to(d)(I), 
(e)(5)(A), Sept. 30, 1996, I IO Stat. 3009-436, 3009-437, 3009-439; Pub.L. 105-347, § 4(a), Nov. 2, 1998, 112 Stat. 
3210; Pub.L. 108-159. Title L §§ 115, 15l(a)(l), Title II,§§ 21l(c),212(a) to (c), Title VIII,§ 81 l(d), Dec. 4, 2003, 
117 Stat. I961, 1970, 1973 to 1975, 2011.) 

l.BilJ So in oi-iginal. The word "an" probably should not appear. 
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2003 Acts. Un less otherwise specifically provided, amendments by Pub.L. l 08-159 effective as established in final 
regulations jointly prescribed by the Board of Governors of the Federal Reserve System and the Federal Trade 
Commission, before the end of the 2-monthperiod beginning on Dec. 4, 2003, with effective dates no later than 10 
months after the date of issuance of the final regulations [see l 6 C.F.R. § 602. I (c)(2)(vi), and 12 C.F.R. § 
222.l(c)(2)(vi), providing effective date of March 31, 2004 for amendments made to subsec. (a)(2), (3) of this sec­
tion by Pub.L. I 08-159, § 811 and sec 16 C.F.R. § 602. l(c)(3)(iii), (iv), (ix), (x), and 12 C.F.R. § 222. J (c)(3)(iii), 
(iv), (ix), (x), providing effective date of Dec. I, 2004 for amendments made to subsecs. (a)(!), (6), and (c) of this 
section and enactment of subsecs. (d), (f), and (g) of this section by Pub.L. 108-159, §§ 115, 151(a)(l), 21 l(c), 
212(a) to (c)], see Pub.L. I 08-159, § 3, set out as an Effective and Applicability Provisions note under 15 U.S.C.A. § 
J 681. 

Current through P.L. 111-2 approved 1-29-09 

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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c 
Effective: July I, 2003 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annas) 

Division 3. Obligations (Refs & Annas) 
Part 4. Obligations Arising from Particular Transactions (Refs & Annas) 
~im Title 1.6. Consumer Credit Repo1ting Agencies Act (Refs & Annas) 

"@ Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annas) 
-+ § 1785.15.3. Statement of rights; monthly credit reports 

Pagel 

··(a)-In addition to any other rights the·consurner may have.under this title, every consumer credit rej:>01iing·agency, 
after being contacted by telephone, mail, or in person by any consumer who has reason to believe he or she may be a 
victim of identity theft, shall promptly provide to that consu1i1er a statement, written in a clear and conspicuous 
manner, describing the statutory rights of victims of identity theft under this title. 

(b) Every consumer credit reporting agency shall, upon the receipt from a victim of identity theft of a police report 
prepared pursuant to Section 530. 6 of the Penal Code, or a valid investigative report made by a Department of Mo­
tor Vehicles investigator with peace officer status regarding the public offenses described in Section 530.5 of the 
Penal Code, provide the victim, free of charge and upon request, with up to 12 copies of his or her file during a con­
secutive 12-month period, not to exceed one copy per month, following the date of the police report. Notwithstand­
ing any other provision of this title, the maximum number of free reports a victim of identity theft is entitled to ob­
tain under this title is 12 per year, as provided by this subdivision. 

(c) Subdivision (a) does not apply to a consumer reporting agency that acts only as a reseller of credit information 
by assembling and merging infonnation contained in the database of another consumer reporting agency or agencies 
and that does not maintain a permanent database of credit information from which new credit reports are produced. 

(d) The provisions of this section shall become effective"July I, 2003. 

CREDJT(S) 

(Added by Stats.2002, c. 860 (S.B.1239). § 2, operative Julv I. 2003.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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c 
Effective: January I, 2002 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annos) 

Division 3. Obligations (Refs & Annas) 
Paii 4. Obligations Arising from Particular Transactions (Refs & Annos) 
r-~ Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos) 

"@ Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annas) 
-+ § 1785.16. Disputes as to completeness or accuracy of information in file; reinvestigation and 
recording of current status; notice of results; deletion and reinsertion of information; statement 
of dispute; agency procedures; block of information appearing as a result of Penal Code§ 530.5; 
unblocking in form at ion 

(a) If the completeness or accuracy of any item of information contained in his or her file is disputed by a consumer, 
and the dispute is conveyed directly to the consu.mer credit rep.orting .age1~cy by .. th_e .cl'..ns.u_1.i:i~r o: .. us~r on _.behalf of 
the consumer, the consumer credit reporting agency shall within a reasonable period of time and without charge, 
reinvestigate and record the current status of the disputed infonnation before the end of the 30-business-day period 
begi1ming on the date the agency receives notice of the dispute from the consumer or user, unless the corisumer 
credit reporting agency has reasonable grounds to believe and determines that the dispute by the consumer is frivo­
lous or ilTelevant, including by reason of a failure of the consumer to provide sufficient information, as requested by 
the consumer credit reporting agency, to investigate the dispute. Unless the consumer credit reporting agency deter­
mines that the dispute is frivolous or irrelevant, before the end of the five-business-day period beginning on the date 
the consumer credit reporting agency receives notice of dispute under this section, the agency shall notify any per­
son who provided infonnation in dispute at the address and in the manner specified by the person. A consumer 
credit repo11ing agency may reqL1ire that disputes by consumers be in writing . 

. (b) In conducting that reinvestigation the consumer credit reporting agency shall review and consider all relevant 
information submitted by the consumer with respect to the disputed item of information. If the consumer credit re­
pmiing agency determine"s that the dispuie is frivolous or irrelevant, it shall notify the consumerhy mail oi-, if au­
thorized by the consumer for that purpose, by any other means availribk to the ·consumer credit reporting agency, 
within five business days after that determination is made that it is terminating its reinvestigation of the item of in­
formation. ln this notification, the consumer credit reporting agency shall stale the specific reasons why it has de­
termined that the consumer's dispute is frivolous or irrelevant. If the disputed item of information is found to be in­
accurate, .missjng, or can .no longer be verified by the evidence submitted, the consumer credit reporting agency shall . 
promptly add, correct, or delete that information from the consumer's file. 

(c) No information may be reinserted in a consumer's file after having been deleted pursuant to this section unless 
the person who furnished the infonnation ce1iifies that the infonnation is accurate. If any infonnation deleted from a 
consumer's file is reinse11ed in the file, the consumer credit reporting agency shall promptly notify the consumer of 
the reinsertion in writi1ig or, if authorized by the consumer for that purpose, by any other means available to the con­
sumer credit reporting agency. As part of, or in addition to, this notice the consumer credit reporting agency shall, 
within five business days of reinserting the information, provide the consumer in writing ( J) a statement that the 
disputed information has been reinserted, (2) a notice that the agency will provide to the consumer, within 15 clays 
following a request, the name, address, and telephone number of any furnisher of information contacted or which 
contacted the consumer credit reporiing agency in connection with the reinsertion, (3) the toll-free telephone number 
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of the consumer credit reporting agency that the consumer can use to obtain this name, address, and telephone num­
ber, and (4) a notice that the consumer has the right to a reinvestigation of the information reinse1ied by the con­
sumer credit repo11ing agency and to add a statement to his or her file disputing the accuracy or completeness of the · 
information. · 

(d) A consumer credit repmiing agency shall-provide written notice to the consumer of the results of any· reinvesti­
gation under this subdivision, within five days of completion of the reinvestigation. The notice shall include (I) a 
statement that the reinvestigation is completed, (2) a consumer credit report that is based on the consumer's file as 
that file is revised as a result of the reinvestigation, (3) a description or.indication of any changes made in the con­
sumer credit report as a result of those revisions to the consumer's file and a description of any changes made or 
sought by the consumer that were not made and an explanation why they were not made, (4) a notice that, if re­
quested by the consumer, a description of the procedure used to determine the accuracy and completeness of the 
information shall be provided to the consumer by the consumer credit reporting agency, including the name, busi­
ness address, and telephone number of any furnisher of infommiion contacted in conn~ction with that information, 
(5) a notice that the corisume1' has the"'right to add· a statemenfto the eonsuiner's file disputing the accuracy or com­
pleteness of the information, (6) a nciiic:e th'at the consumer has the right to request that the consuri1er credit reporting 
~gen~;' fnri1'ish nolif?crttionS Liiider subdivisiori .. (h), .(.7) a 11btice th~t. ~.he di:::p1~tf. ·.~~·il! rGrJ.:uin O:ir. fi!::-. ·,·,1:ii1 th~ agency as 
long as the credit infonnation is used, and (8) a statement about the details of the dispute will be furnished to any 
recipient as long as the credit infonnation is retained in the agency's data base. A consumer credit repo1iing agency 
shall provide the notice pursuant to this subdivision respecting the procedure used to determine the accuracy and 
completeness of information, not later than 15 days after receiving a request from the consumer. 

( e)" The presence Of information in the coriiiumer's file that coil"tiadicts the contention' of the consumer shall not, in 
and of itself, constitute reasonable gro·unds for believing the dispute is· frivolous or irrelevant. 

(f) If the consumer, credit reporting agency determines,tjiat the dispute is frivolous or i_rrelevant, or if the reinv~stiga­
tion does ncit resolve' the dispute, or if the info1ination' is reinserted .into the consumer's file pursuant to subdivision 
(c), the consumef may file a brief ~tatem'ent settli)g forth the nature of the dispute. Ti1e consumer credit reporting 
agen_cy may limit' these staiements to not more than I bb words if it provides the consumer with assistance in writing 
a clear summary of the dispute. 

(g) Whenever a statement of dispute is filed, the. consumer credit reporting agency shall, in any subsequent con­
sumer credit report containing the information in ques.t.ion, clearly note that the infomiation is dispu_ted by the con­
sumer and shall include in the.report either ti1e consuiner's statement cir a clear and _accurate swnmary. thereof.. 

(h) Following the deletion of information from a consun;ier's file pursuant io this section, or following the filing of a 
statement of dispute pursuant to subdivision (f), the .consumer credit reporting agency, at the request of the con­
sumer, shall furnish notification that the item of inf01mation has been deleted or that the item of information is dis­
puted. In the case of disputed information, the notification shall include the staterl)ent or summary of the dispute 

·filed pursuant to subdivision (f). This notification shall be furnished to any person designated by·~he consumer who· 
has, within two years prior to the deletion or the filing of the dispute, received a consumer credit report concerning 
the consumer for employment purposes, or who has, within 12 months of the deletion or the filing of the dispute, 
received a consumer credit repmi concerning the consumer.for any other purpose, ifthese·consumer credit reports 
contained the deleted or disputed information. The consumer credit reporting agency shall clearly and conspicllously 
disclose to the consumer his .or l\e~' rights to make a request for this notification. The disclosure shall be made at or 
prior to the time the infmmation is -deieted pursuant to this section or the consumer's statement regardi11g·the dis­
puted information is received pursuant "to subdivision (f). 

(i) A consumer credit reporting agency shall maintain reasonable procedures to prevent the ~eappe_arance in a c~n- · 
sumer's file and in consumer credit reports of infonnation that has been deleted pursuant to this sectmn and not rem­

serted pursuant to subdivision (c). 
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U) If the consumer's dispute is resolved by deletion of the disputed information within three business days, begin­
ning with the day the consumer crndit reporting agency receives notice of the dispute in accordance with subdivision 
(a), and provided that verification thereof is provided to the consumer in writing within five business days following 
the deletion, then the consumer credit reporting agency shall be exempt from requirements for further action under 
subdivisions (d), (f), and (g). 

(k) If a consumer submits to a credit repmiing agency a copy of a valid police report, or a valid investigative report 
made by a Department of Motor Vehicles investigator with peace officer status, filed pursuant to Section 530.5 of 
the Penal Code, the consumer credit reporting agency shall promptly and permanently block reporting any infornia­
tion that the consumer alleges appears on his or her credit report as a result of a violation of Section 530.5 of the 
Penal Code so that the information cannot be repmied. The consumer credit reporting agency shall promptly notify 
the furnisher of the information that the information has been so blocked. Furnishers of infom1ation and consumer 
credit repo1ting agencies shall ensure that information is unblocked only upon a preponderance of the evidence es­
tablishing the facts required under paragraph (!), (2), or (3). The permanently blocked information shall be un­
blocked only if: (l) the infonnation was blocked due to a material misrepresentation of fact by the consumer or 
fraud;·or (2) the consumer agrees that the blocked information, or portions of tlie'blbcked information; were blocked 
in error, or (3) the consumer knowingly obtained possession of goods, services, or moneys as a result of the blocked 
transaction or transactions or the consumer should have known that he or she obtained possession of goods, services, 
or moneys as a result of the blocked transaction or transactions. lfblocked information is unblocked pursuant to this 

. _ subdivision,_t,l~e con.sum.er sh1:1ll be promp~lynotified_in the same manner as consumers are notified of the reinse1iion 
of infonnation pursuant to subdivision (c). The prior presence of the blocked infonnation in the consumer credit 
rep01tii1g agency's file on the consumer is not evidence of whether the consumer knew or should have known that he 
or she obtained possession of any goods, services, or moneys. For the purposes of this subdivision, fraud may be 
demonstrated by circumstantial evidence. In unblocking information pursuant to this subdivision, furnishers and 
consumer credit repo1iing agencies shall be subject to their respective requirements pursuant to this title regarding 
the colTlP.)eteness and accuracy of information. 

(I) In unblocking information as described in subdivision (k), a consumer reporting agency shall comply with all 
requirements of this section and 15 U. S.C. Sec. 1681 i relating to reinvestigating disputed infom1ation. In addition, a 
consumer reporting agency shall accept the consumer's version of the disputed information and correct or delete the 
disputed item when the consumer submits to the consumer repo1iing agency documentation obtained from the 
source of the item in dispute or from public records confirming thatthe report was inaccurate or incomplete, unless 

. the consumer reporting agency, in the exercise of good faith and reasonable judgment, has su µstantial re.as on based 
on specific, verifiable facts to doubt the authenticity of the documentation submitted and notifies the consumer in 
writing of ihat ·deCisio11, ·explaining its reasons for unblocking the information and setting forth the specific, verifi­
able facts on which the decision was based. 

(m) Any provision in a contract that prohibits the disclosure of a credit score by a person who makes or aii-anges 
loans or a consumer credit reporting agency is void. A lender shall not·have liability·under any contractual provision 
for disclosure of a credit score. 

CREDIT(S) 

(Added by Stats.1975, c. 1271, p. 3373, § I. Amended by Stats.1976, c. 666, p. 1640, § 4; Stats.I980, c. 1113, p. 
3581, § 3; Stats.1990. c. 1315 rs.B.2750), § !; Stats.1992, c. 1194 (A.B.I629), § 7, operative Julv l, !993; 
Stats.1993. c. 285 (A.B.1340), § 7, eff. Aug. 2. 1993; Stats.1997. c. 768 CA.B.156), § 2, operative July 1, 1998; 
Stats.2000, c. 978 (S.B.1607), § 5, operntive July I. 2001; Slats.2001, c. 354 CA.B.655), § 3.) 

Current with legislation through Ch. 765 of the 2008 Reg,Sess., Ch. I of the 2007-2008 1st Ex.Sess., Ch. I of the 
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2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Civ.Code § 1785.16.1 

c 
Effective; January I, 2002 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annas) 

Division 3. Obligations (Refs & Annas) 
Part 4. Obligations Arising from Particular Transactions (Refs & Annas) 
'~ Title 1.6. Consumer Credit Repmting Agencies Act (Refs & Annas) 

"I§ Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annas) 

Page I 

,... § 1785.16.1. Deletion of inquiries for credit reports from consumer credit report with respect 
to identity theft 

A consumer credit reporting agency shall delete from a consumer credit rep011 inquiries for credit reports based 
upon credit requests that the consumer credit reporting agency verifies were initiated as the result of identity theft, as 
defined iii Section 1798.92. 

CREDJT(S) 

(Added by Stats.200 I, c. 354 CA.B 655), § 4.) 

Cun-ent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West'sAnn.Cal.Civ.Code § 1785.16.2 

c 
Effective: September 28, 2002 

West's Annotated California Codes Currenb1ess 
Civil Code (Refs & Annos) 

Division 3. Obligations (Refs & Annos) 
Part 4. Obligations Arising from Particular Transactions (Refs & Annosl 

'ffil Tille 1.6. Consumer Credit Reporting Agencies Act (Refs & Annos) 
"@! Chapter 2. Obligations of Consumer Credit Reporting Agencies (Refs & Annas) 

Page 1 

-+ § 1785.-16.2. Sale of consumer debt to debt collector; identity theft; subsidiaries or affiliates; 
interstate commerce requirement 

(a) No creditor may sell a consu;n~r d~bt to a debt collector, as defined in 15 U.S.C. Sec. 1692a, if the consumer is a 
victim of identity theft, as defined in Section 1798.2, and with respect to that debt, the creditor has received notice 
pursuant to subdivision (kl of Section 1785.16. · 

(b) Subdivision (a) does not apply to a creditor's sale of a debt to a subsidiary or affiliate of the creditor, if, with re­
spect lo that debt, ~he subsidiary or affiliate does not take any action to collect the debt. 

(c) For the purposes of this section, the requirement in 15 U.S.C. Sec. l 692a, that a person must use an instrumental­
ity of interstate commerce or the mails in the collection of any debt to be considered a debt collecfor, does not apply. 

CREDIT(S) 

(Added by Stats.200 l, c. 354 (A.B.655), § 4.5. Amended by Stats.2002. c. l 030 (A.B. l 068), § l. eff. Sept. 28. 
2002.) 

HISTOR.iCAL AND STATUTORY NOTES 

2009 Electrotiic Pocket Part Update 

200 l Legislation 

For letter of intent regarding Stats.2001, c. 354 (A:B,655), see Historical and Statutory Notes under Civil Code § 
1785.10. 

2002 Legislation 

Stats.2002, c. l 030 (A.B. l 068), rewrote subd. (a); in subd. (b), added ", if, with respect to that debt, the subsidiary 
or affiliate does not take any action to collect the debt"; and added subd. (c). Prior to amendment, subd. (a) had read: 

"(a) No creditor may seU a consumer debt if the consumer's file with a consumer credit reporting agency is blocked 
with respect to that debt pursuant to subdivision (k) of Section 1785.16, or if the consumer has provided the creditor 
with sufficient information in writing that the consumer is not obligated to pay the debt because he or she is a victim 
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of identity theft, as defined in subdivision (d) of Section 1798.92, for the creditor to have reasonable grounds to de­
termine that consumer's statement of identity theft is not frivolous." 

Section 11 of Stats.2002, c. 1030, provides: 

"This act is an urgency statute necessary for the immediate· preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into immediate effect. The facts constituting the necessity 
are: 

"In order to clarify confusion over the operational provisions of Chapter 354 of the· Statutes of 2001, and further 
protect consumer interests in relation to credit infonnation and identity theft, it is necessary that this act take imme-
diate effect." · 

The Senate Daily Journal for the 2001-2002 Regular Session, page 5908; contained the following letter dated Au­
gust 27, 2002, from Assembly Member Roderick D. Wright regarding the intent of Stats.2002, c. l 030 (A.B.1068): 

"Dear.Senator Burton: 

"Since the passage of A.B. 655 in 2001, questions have arisen about the proper interpretation of a number of provi­
sions of that legislation. Some of the· most pertinent questions were in regards to the effective date and provisions 
regarding the saie of consumer debt, verifying the accuracy of consumer information, and investigative consumer 
repm1s, among others. 

"I authored AB 655 to provide California consumers with additional protections against identity theft. This year I 
authored AB I 068 to clarify the provisions of AB 655 and ensure that they were implemented without inconven­
ience or undue cost to California consumers. Near the end of the legislative process AB 1068 language characteriz­
ing this bill as clarification of existing law was deleted because some felt that it actually changed existing laws. 

"Never(heless, it is important to recognize that certain provisions of AB 1068 were, in fact, clarifications of the 
original intent of AB 655. Businesses, which prior to the passage of AB 1068 were already meeting the requirements 
of these provisions, were complying with the spirit and intent of AB 655. For example, AB 1068 clarifies that it was 
the original intent of Section 1785.20.3 of the Civil Code to require consumer report users to verify the· accuracy of a 
consumer's address when the address in the credit application and the o.n.e listed .in the credit report did not match, 
with a reasonable.degree of certainty. Similarly AB 655 intended that reasonable efforts to verify the.accuracy of the 
conouiuds aduress would i11ciL1de, uut would not be limited to, and did not require communicating with the con­
sumer. 

"Sincerely, 

"RODERICK D. WRlGHT 

"Assembly Member, 48th District" 

CROSS REFERENCES 

Identity theft civil actions, seeCivil Code§ 1798.92 et seq. 

West's Ann. Cal. Civ. Code§ 1785.16.2, CA CIVIL§ 1785.16.2 
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Current with legislation through Ch. 765 of the 2008 Reg.Sess., Cb. I oftbe 2007-2008 Jst Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Cb. 7 of lhe 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West's Ann.Cal.Civ.Code § 1785.20.3 

c 
Effective: January I, 2004 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annas) 

Division 3. Obligations (Refs & Annas) 
Part 4. Obligations Arising from Particular Transactions (Refs & Annas) 

'fill Title 1.6. Consumer Credit Reporting Agencies Act (Refs & Annas) 
"@ Chapter 3. Requirements on Users of Consumer Credit Reports (Refs & Annas) 

Page 1 

-+ § 1785.20.3. Consumer credit reports with approval of credit based on application for credit 
extension; consumer address error with respect to identity theft; verification safeguard; viola-

............ tions ........ ----· 

(a) Any person who uses a consumer credit report in connection with the approval of credit based on an appli.cation 
for an extension of credit, and who discovers that the consumer's first and last name, address, or social security 
number, on the credit application does not match, within a reasonable degree of certainty, the consumer's first and 
last name, add1'ess or addresses: or social security number listed, if any, on the consumer credit report, shall take 
reasonable steps to verify the accuracy of the consumer's first and last name, address, or social security number p·ro, 
vided on the application to confirm that the extension of credit is not the result of identity theft, as defined in Section 
1798.92. 

(b) Any person who uses a consumer credit report in connection with the approval of credit based on an application 
for an extension of credit, and who has received notification pursuant to subdivision (k) of Section 1785. 16 that the 
applicant has been a victim of identity theft, as defined in Section 1798.92, may not lend money or extend credit 
without taking reasonable steps to verif)' the consumer's identity and confirm that the application for an extension of 
credil"is not the result of identity theft. 

( c) Any consumerwho suffers damages as a result of a violation of this section by any person may bring an action in 
.. a court of appi·opriate jurisdiction against .that person to recover actual damages,, court costs; attorney's fees, and 

punitive damages of not more than thirty thousand dollars ($30,000) for each violation, as the court deems proper. 

(d) As used in this section, "identity theft" has the meaning given in s1ibdivision (b) of Section 1798.92. 

(e) For the purposes of this section, "extension of credit" does not include an increase in an existing open-end credit 
plan, as defined iii Re·gulation Z of the Fede1'al Reserve System· (12 C.F.R.' 226.2); or any· cha1ige to or review of ari 
existing credit account. 

(f) If a consumer provides initial written notice to a creditor that he or she is a victim of identity theft, as defined in 
subdivision Cd) of Section I 798.92, the creditor shall provide written notice to the consumer of his or her rights un­
der subdivision (k) of Section I 785. I 6. 

(g) The provisions of subdivisions Ck) and {I) of Section 1785. 16 do not apply to a consumer credit reporting agency 
that acts only as a reseller of credit information by assembling and merging information contained in the database of 
another consumer credit reporting agency or the databases of multiple consumer credit reporting agencies, and does 
not maintain a permanent database of credit info1mation from which new credit reports are produced. 
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(h) This section does not apply if one of the addresses at issue is a United States Army or Air Force post office ad­
dress or a United States Fleet post office address. 

CRED!T(S) 

(Added by Stats.2001, c. 354 (A.B.655), § 5. Amended by Stats.2002, c. 1030 (A.B.1068), § 2. eff. Sept. 28, 2002; 
Stats.2003, c. 41CA.B.1610),§1.) 

OPERATIVE EFFECT 

<For operative effect of Stats.2002, c. 1030 (A.B. l 068), with respect to subd. {f), see § 10 of that act.> 

HISTORJCAL AND STATUTORY NOTES 

2001 Legislation 

· Fo.r lctt~r of intent regarding Stats.2001, c. 354 (A.B.655), see 1-I:storicn? iltld S~u~~ury }~otcs und;;r Civil Code§ 
1785.10. 

2002 Legislation 

Stats.2002, c. 1030 (A.B:l06R), rewrote subds. (a) and (b); in subd. (d), substituted "subdivision (b) of Section 
1798.92" for "Section 1798.90"; and added subds. (e), (f), (g), and (h). Prior to amendment, subds. (a) and (b) had 
read: 

"(a) Any person who uses a consumer credit repmi in connection with a credit transaction, and who discovers that 
the address on the consumer credit report does not match the address of the consumer requesting or being offered 
credit, s)Jall take reasonable steps to verify the· accuracy of the consumer's. address, and shall either communicate to 
consumer by telephone, or write the consumer, to confirm that the credittransaction is not the result of identity theft, 
as defoied iri Section J,798.90. ·· ·· · · · · 

"(b) Any person who uses a consumer credit report in connection with a credit transaction, and who receives a 
clearly identifiable notification, consisting of more than a tradeline, from a consumer credit reporting agency that 
infonnation in the report has been blocked pursuant to Section 1785 .16 as the result of an identity theft, shall not 
lend money or extend credit.without taking reasonable steps to verify the consumer's. identity and.to confirm that the 
.credit transaction is not the result of identity theft." · 

Section 10 of Stats.2002, c. 1030 (A.B. I 068), provides: 
. . 

"SEC. J 0. The changes ~ade by this act to subdivision (t) of Section 1785.20.3 of the Civil Code shall become op- · 
erative 90 days after the effective date of this act." 

Section 11 of Stats.2002, c. 1030 (A.B.1068), provides: 

"This act is an urgency statute necessary for the immediate preservation of the public peace, health, or safety within 
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the meaning of A11icle IV of the Constitution and shall go into immediate effect. The facts constituting the necessity 
are: 

"In order to clarify confusion over the operational provisions of Chapter 354 of the Statutes of 2001, and further 
protect consumer interests in relation to credit infonnatio.n and identity theft, it is necessary that this act iake imme­
diate effect." 

For letter of intent regarding Stats.2002, c. 1030 (A.B.1068), see Historical and Statutory Noles under Civil Code§ 
1785. 16.2. 

2003 Legislation 

Stats.2003, c. 41 (A.B.1610), in subd. (a), inserted "consumer's first and last name," in three places, and inserted", 
or social security number," in three places . 

. CROSS REf:ER.ENCES 

Identity theft civil actions, see Civil Code§ 1798.92 et seq. 

LAW REVIEW AND JOURNAL COMMENT ARJES 
··;·!~;-

Practice tips:_New California identity theft legislation. Chad C. Coombs and Keenen Milner (2004) LA.Law 21. 

RESEARCH REFERENCES 

Enc ye lopedias 

CA Jur. 3d Consumer and Botrnwer Protection Laws § 511, Actions Related to Credit Reporting. 

Treatises and Practice Aids 

Residential Mortgage Lending: State Regulation Manual - West California§ 2:3, Application Practices. 

4 Witki.n, California Summarv 10th Sales § 298, Disclosure oflnfonnation. 

West's Ann. Cal. Civ. Code § 1785.20.3, CA CIVIL§ 1785.20.3 

Current with legislation through Cli. 765 of the 2008 Reg.Sess., Ch. I of the 2007~2008 J si Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 Thomson Reuters/West. 3q 3.1aim to Orig. US Gov. Works. 



314 



. 9 

West law.. 
West's Ann.Cal.Civ.Code § 1788.18 

c 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annas) 

Division 3. Obligations (Refs & Annas) 

Effective: January I, 2008 

Part 4. Obligations Arising from Particular Transactions (Refs & Annas) 
"'!ID Title l .6C. Fair Debt Collection Practices (Refs & Annas) 

"'@ Article 2. Debt Collector Responsibilities·(Refs & Annas) 

Page 1 

-+ § 1788.18. Debtor as an alleged victim of identity theft; sworn statement; inferences and presump­
tions; duties after collection terminated 

(a) Upon receipt from a debtor of all of the following, a debt collector shall cease collection activities until completion of the 
review provided in subdivision (d): 

(1) A copy ofa police report filed by the debtor alleging that the debtor is the victim of an identity theft crime, including, but 
not limited to, a violation of Section 530.5 of the Penal Code, for the specific debt being collected by the debt collector. 

(2) The debt~r's written statement that th~ debtor claims to be the victim of identity theft with respect to the specific debt be­
ing collected by the debt collector . 

(b) The written statement described in paragraph (2) of subdivision (a) shall consist of any of the following: 

(l) A Federal Trade Commission's Affidavit of Identity Theft. 

(2) A written statement that contains the content of the Identity Theft Victim's Fraudulent Account Information Request of­
fered to the public by the Califot'nia Office of Privacy Protection. 

(3) A written statement that certifies that the represe11tations are true, comici, and contain no material 01nissions offact' to the 
best lrnowledge and belief of the person submitting the certification. A person submitting the certification who declares as 
true any material matter pursuant to this subdivision that he or she knows to be false is guilfy of a misdemeanor. The state­
ment shall contain or be accompanied by the following, to the exte11t that an item listed below is relevant to the debtor's alle­
gation of identity theft with respect to the debt in question: 

(A) A stateinent that the debtor is a victim of identity theft. 

(B) A copy of the debtor's driver's license or identification card, as issued by the state. 

(C) Any other identification document that supports the statement of identity theft. 

(D) Specific facts supporting the claim of identity theft, if available. 

(E) Any explanatio11 showing that tbc debtor did not incur the debt. 
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(F) Any available correspondence disputing the debt after transaction infomiation has been provided to the debtor. 

(G) Documentation of the residence of the debtor at the time of the alleged debt. This may include copies of bills and state­
ments, such as utility bills, tax statements, or other statements from businesses sent to the debtor, showing that the debtor 
lived at another residence at the time the debt was· incurred. · 

(H) A telephone number for contacting the debtor concerning any additional information or questions, or direction that fur­
ther communications to the debtor be in writing only, with the mailing address specified in the statement. 

(!) To the extent the debtor has information concerning who may have incurred the debt, the identification of any person 
whom the debtor believes is responsible. 

(J) An express statement that the debtor did not authorize the use of the debtor's name or personal information for incurring 
the debt. · 

(K) The certificatior. re_quired pursuant to th is paragraph shall be sufficient if it is ir. sub~t'.!!tially th:: following form:· 

"I ce1tify the representations made are true, correct, and contain no material omissions of fact. 

(Date and Place) (Signature) 
(c) If a debtor notifies a debt collector orally that he or she is a victim of identity theft, the debt collector shall notify the 

debtor, orally or in writing, that the debtor's claim must be in writing. If a debtor notifies a debt collector in writing that he or 
she is a victim of identity theft, but omits iriforination reqliir~d p'ursuant to subdivision (a) or, if applicable, the certification 
required pursuant to paragraph (3) of subdivision (b), if the debt collector does not cease collection activities, the debt collec­
tor shall provide written notice to the debtor of the additional infonnation that is required, or the certification required pursu­
ant to paragraph (3) of subdivision (b), as applicable, or send the debtor a copy of the Federal Trade Commission's Affidavit 
of Identity Theft form. 

. . 

· · (d) Upon receipt of the complete statement and infiirniation described in subdivision (a), the ·debt collecfor 'shall review and 
consider all of the. information. provided by-the debtor and other infonnation available to tlie debt collector in_ its file or from 
the creditor. The debt collector may recommence debt collection a.ctivities only upon making a good faith d~t~!minatioil that 
the information does.not establish that the debtor is not responsible for the specific debt in question. TI1e debt collector's de­
termination shall be made in a manner consistent witb the provisions of subsection (I) of Section 1692 of Title 15 of the 
United States Code, as incorporated by Section 1788.I ?of this code. The debt collector shall notify the debtor in writing of 
that determination and the basis for that determination before proceeding with any further collection activities. The debt col­
lector's determination shall be based on all of the information provided by the debtor and other information available to the 
debt collector·in its file or from the creditor. 

(e) No inference or presumption that the debt is valid or invalid, or that the· debtor is liable or not liable for the debt, shall 
arise if the debt collector decides after the review described in subdivision (d) to cease or recommence the debt collection 
activities. The exercise or nonexercise of rightS under this section is not a waiver of any other right or defense of the debtor or 

debt collector. 

(f) The statement and supporti~g documents that comply with subdivision (a) may also satisfy, to the extent those documents 
meet the requirements_ of, the notice requirement ofparagrnph (5) of subdivision (c) of Section J 798.93. _ 
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(g) A debt collector who ceases collection activities under this section and does not recommence those collection activities 
shall do all of the following: - · 

(I) If the debt collector has furnished adverse information to a consumer credit reporting agency, notify the agency to delete 
that infomiation. 

(2)Notify the creditor that debt collection activities have been terminated based upon the debtor's claim of identity theft. 

(h) A debt collector who has possession of documents that the debtor is entitled to request from a creditor pursuant to Section 
530.8 of the Penal Code is authorized to provide those documents to the debtor. 

(i) Notwithstanding subdivision (h) of Section 1788.2, for the purposes of this section, "debtor" means a natural person, firm, 
association, organization, partnership, business trust, company, corporation, or limited liability company from which a debt 
collector seeks to collect a debt that is due and owing or alleged to be due and owing from the person or entity. The remedies 
provided by this title shall apply equally to violations of this section. -

CRED!T(S) 

(Added by Stats.2003, c. 287 (A.B.1294), § L Amended by Stats.2006, c_ 521 CA.B.2043), § 2; Stats.2007, c. 130 
CA .B .2991. § 34.) 

. CrnTent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. I of the 2007-2008 
2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. ' 

8 (C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Civ.Code § 1798.93 

.C 
Effective: January I, 2002 

West's Annotated California Codes Currentness 
Civil Code (Refs & Annos) 

Division 3. Obligations (Refs & Annos) 
"1§1 Part 4. Obligations Arising from Particular Transactions (Refs & Annas) 

"1§1 Title 1.81.3. identity Theft (Refs & Annas) 
-> § 1798.93. Actions and judgment for identity theft 

Pagel 

(a) A person may bring an action against a cl.aimant to establish that the person is a victim of identity theft in con­
nection with the claimant's claim against that ·person. 1f the claimant has brought an action to ·recover on its claim · 
against the person, the person may file a cross-complaint to establish that the person is a victim of identity theft in 
coru1ection with the claimant's claim. 

(b) A person shall establish that he or she is a victim of identity theft by a preponderance of the evidence. 

(c) A person who proves that he or she is a victim of i_dentity theft, as defined in Section 530.5 of the Penal Code, as 
· to a particular claim, shall be entitled to a judgment providing all of the following, as appropriate: 

(I) A declaration that he or she is not obligated to the claimant on that claim. 

(2) A declaration that any security interest or other interest the claimant had purportedly obtained in the victim's 
property in connection with that claim is void and unenforceable. 

(3) An injunction restraining the claimant from collecting or attempting to collect from the victim on that claim, 
from enforcing _orattempting to enforce any security interest or other, interest in the victim's property in connection 
with that claim, or from enforcing or executing on any judgment against the victim on that claim. 

· (4) If the victim has filed a'cross-complaint against the claimant, the dismissal of any cause of ac.tion in the com­
plaint filed by the claimant based on a claim which arose as a result of the identity theft. 

(5) Actual damages, attorney's fees, and costs, and any equitable relief that the court deems appropriate. In order to 
recover actual damages .or attorney's fees in an action or cross-complaint filed by a person alleging that he or she is a . 
victim of identity theft, the person shall show that he or she provided written notice to the claimant that a situation of 
identity theft might exist, includiJig, upon written request of the claimant, a valid copy of the police report or 'the 
Department of Motor Vehicles investigative report promptly filed pursuant to Section 530.5 of the Penal Code at 
least 30 days prior to his or her filing of the action, or within his or her cross-complaint pursuant to this section. 

(6) A civil penalty, in addition to any other damages, of up to thi1iy thousand dollars ($30,000) if the victim estab­
lishes by clear and convincing evidence all of the following: 

(A) That at least 30 days prior to filing an action or within the cross-complaint pursuant to this section, he or she 
provided written notice to the claimant at the address designated by the claimant for complaints related to credit re­
porting issues that a situation of identity theft might exist and explaining the basis for that belief. 
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(B) That the claimant failed to diligently investigate the victim's notification of a possible identity theft. 

(C) That the claimant continued to pursue its claim against the victim after the claimant was presented with facts that 
were later held to entitle the victim to a judgment pursuant to this section. 

CREDIT(S) 

(Added by Stats.2001, c. 354 (A.B.655). § 2 I.) 

Current with urgency legislation through Ch. 1 of U1e 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., and 
Ch. 20 of the 2009-2010 3rd Ex.Sess. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law_ 
West's Ann.Cal.Gov.Code§ 6253 

c 
Effective: January t', 2002 

·West's Annotated California Codes Cun-entness 
Government Code (Refs & Annos) 

Title I. General 
Division 7. Miscellaneous 
'~ Chapter 3.5. Inspection of Public Records (Refs & Annos) 
~~ Article 1. General Provisions (Refs & Annas) 

-+ § 6253. Public records open to inspection; agency duties; time limits 

Pagel 

·(a) Public records are open to inspection at all times during the office hours of the state or local agency and every 
person has a right to inspect any public record, except as hereafter provided. Any reasonably segregable portion of a 
record shall be available for inspection by any person requesting the record after deletion of the portions that are 
exempted by law. 

(b) Except with respect to public records exempt from disclosure by express provisions of Jaw, each state or local 
agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall make 
the records promptly available to any person upon payment of fees covering direct costs of duplication, or a statu­
tory fee if applicable. Upon request, an exact copy shall be provided unless impracticable Lo do so. 

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determine 
whether the request, in whole or in pm1, seeks copies of disclosable public records in the possession of the agency 
and shall promptly notify the person making the request of the detennination and the reasons therefor. In unusual 
circumstances, the time limit prescribed in this section may be extended by written notice by the head of the agency 
or his or her dcsignee to the person making the request, setting forth the reasons for the extension and the date on 
which a determination is expected to be dispatched. No notice shall specify a date that would result in an extension 

··for more than 14 days: When the agency dispatches the determination, and if the agency determines that the request 
seeks disclosable public.records, the agency shall state the estimated date and time when the records will be made 
available. As used in this section, "unusual circumstai1ces" means the following, b_ut_ only to the extent reasonably 
necessary to the proper processing of the pa11icular request: - - - . 

( 1) The need to search for and collect the requested records from field facilities or other establishments that are sepa­
rate from the office processing the request. 

(2) The need to search for, collect, and appropriately exa111ine a voluniinous amount of separate and distinct records 
that are de111anded in a single request. 

(3) The need for consultation, which shall be conducted with all practicable speed, with another agency having, sub­
stantial interest in the determination of the request or among two or more components of the agency having substan­
tial subject matter interest therein. 

(4) The need to compile data, to write progra111rning language or a co111puter program, or to construct a computer 
report to extract data. 
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(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the inspection or copying of 
public records. The notification of denial of any request for records required by Section 6255 shall set forth the 
names and titles or positions of each person responsible for the denial. · 

(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow for 
faster, more efficient, or greater access to records than prescribed by tl).e minimum standards set forth in this chapter. 

CREDIT(S) 

(Added by Stats.1998. c. 620 CS.B.143), § 5. Amended by Stats.1999, c. 83 CS.B.966). § 64; Stats.2000, c. 982 
(A.B .2799), § I; Stats.200 I, c. 355 (A.B. l 014), § 2.) 

FEES AND CHARGES 

<Commissioner's authority to increase or decrease fees, and schedule of fees and charges, see Insurance 
Co~978 .. > 

Current with legislation th.rough Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 lsl Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. -

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West's Am1.CaLGov.Code § 6254 

c 
Effective: January I, 2009 

West's Annotated California Codes Currentness 
Government Code (Refs & Annas) 

Title I. General 
Division 7. Miscellaneous 

'lffi Chapter 3.5. Inspection of Public Records (Refs & Annas) 
"@ Article I. General Provisions (Refs & Annas) 

-+ § 6254. Exemption of particular records 

Page I 

Except as provided in Sectici1is 6254.7 and 6254.13, nothing in this chapter shall be construed to require disclosure 
of records that are any of the following: 

(a) Preliminary drafts, notes, or interagency or intra-agency memoranda that are not retained by the public agency in 
the ordinary course of business, if the public interest in withholding those records clearly outweighs the public inter­
est in disclosure. 

. . -
(b) Records pertaining to pending litigation to which the public agency is a party, or to claims made pursuant to Di­
vision 3.6 (commencing with Section BIO), until the pending litigation or claim has been finally adjudicated or oth­
erwise settled. 

(c) Personnel, medical, or similar files, the disclosure of which would constitute an unwan-anted invasion of personal 
privacy. 

(d) Contained ill or related to any of tlie following,: 

(1) Applications filed with any state agency responsible for the regulation or supervisim\ of the issuance of securities 
or offinai1cial institutions; including, but notlin1ited to; banks, savings' and loa1\ associations, ii1dustrial loan comjJa-
nies, credit u:-iions 1 atid ins'uran:ce companies. 

(2) Examination, operating, or condition reports prepared by, on behalf of, or for the use of, any state agency re-
ferred to in paragraph (I). · 

(3) Preliminary drafts, notes, or interagency or intra-agency communications prepared by, on behalf of, or for the 
use of, any state agency referred to in paragraph ( l ). 

( 4) Information received in confidence by any state agency refen-ed to in paragraph ( 1 ). 

(e) Geological and geophysical data, plant production data,.and similar information relating to utility systems devel­
opment, or market or crop reports, that are obtained in confidence from any person. 

(f) Records of complaints to, or investigations conducted by, or records of intelligence infonnation or security pro­
cedures of, the office of the Attorney General and the Department of Justice, the California Emergency Management 
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Agency, and any state or local police agency, or any investigatory or security files compiled by any other state or 
local police agency, or any investigatory or security files compiled by any other state or local agency for correc­
tional, law enforcement, or licensing purposes. However, state and local law enforcement agencies shall disclose the 
names and addresses of persons involved in, or witnesses other than confidential informants to, the incident, the de­
scription of any property involved, the date, time, and .location of the incident, all diagrams, statements of the parties 
involved in the incident, the statements of all witnesses, other. than confidential i.nfonnants, to the victin1s of an inci­
dent, or an authorized representative thereof,· an insurance carrier agalnst which a claim has been or might be made, 
and any person suffering bodily injury or property damage or loss, as the result of the incident caused by arson, bur­
glary, fire, explosion, larceny, robbery, carjacking, vandalism, vehicle theft, or a crime as defmed by subdivision (b) 
of Section 13951, unless the disclosure would endanger the safety ofa witness or othe·r person involved in the inves­
tigation, or unless disclosure would endanger the successful completion of the investigation or a related investiga­
tion. However, nothing in this division shall require the disclosure of that portion of those investigative files that 
reflects the analysis or conclusions of the investigating officer. 

Customer lists provided to a state or local police agency bY an alarm or security company at the request of the 
agency shall be construed to be records subject to this subdivision. · 

Notwithstanding any other provision of this subdivision, state and local law enforcement agencies shall make public 
the following information, except to the extent that disclosure of a pruticular item of information would endanger the 
safety of a person involved in an investigation or would endanger the successful completion of the investigation or a 
related investigation: 

(1) The full name and occupation of every individual arrested by the agency, the individual's physical description 
including date of birth,·eolor,of eyes and hair, sex, height and weight, the time and date of arrest, the time and date 
of booking, the location of the arrest, the factual circumstances su1rnunding the arrest, the amount of bail set,. the 
time and manner of release or the location where the individual is currently being held, and all charges the individ­
ual is being held upon, including any outstanding warrants from other jurisdictions and parole or probation holds. 

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the time, substance, and location of all 
complaints or requests for assistance received by lhe agency and the time and nature of the response thereto, includ­
ing, to the extent the infonnation regarding crimes alleged or committed or any other incident investigated is re­
corded, the time, date, and location of occurrence, the time and date of the repo1i, the name and age of the victim, 
the factual circumstances s1mounding the crime or incident; and a general description of.any injw·ie~, property, or 
weapons involye~. 'fhe name of a victim. of any crime defined .by Section 220, '.l36. l, .261, 26 J..5, 262, 264, 264.1, _ 
265, 266, 266a, 266b, 2f;°6c, 266e, 266f, :i66j, 267, 269, 273a, 273d, 273.5, 285, 286, 288, 288il, 288.2, 288.3 ·(as 

· - added by Chapter 337 of the Statutes of2006), 288.3 (as added by Section 6 of PropositiOn 83 of the November 7, 
2006, statewide general election), 288.5, 288.7, 289, 422.6, 422.7, 422.75, 646.9, or 647.6 of the Penal Code IT!ay be 
withheld at the victim's request, or at the request of the victirn's paren.t' or guardian if the vietim is a min of' When a 
person is the victim of more than one crime, infmmation disclosing that the person is a victim of a cri1ne defmed in 

. any of the sections of the Penal Code set forth in this subdivision may ·be deleted at the request of the victim, or. the 
victim's parent or guardian if the victim is a minor, in making the report of the crime, <ir of any crime or incident 
accompanying the crime, available to the pub lie in compliance with the requirements of this paragraph. 

(3) Subject to the restrictions of Section 84 1.5 of the Penal Code and this subdivision, the current address of every 
individual arrested by the agency and the current address of the victim of a crime, where the requester declares un­
der· penalty of perjury that the request is made. for a scholarly, journalistic, political, or governmental purpose, or that 
the request is made for investigation purposes by a licensed private investigator as described in Chapter 11.3 (~om­
mencing with Section 7512) of Division 3 of the Business and Profession's Code. However, the address of the victim 
of any crime defined by Section 220, 236,1, 261, 261.5, 262, 264, 264.1, 265, 266, 266a, 266b, 266c, 266e, 266f, 
266j, 267, 269, 273a, 273d, 273.5, 285, 286, 288, 288a, 288.2, 288.3 (as added by Ch~pter 337 of the. Statutes of 
2006), 288.3 (as added by Section 6 of Proposition 83 of the November 7, 2006, statewide general election), 288.5, 
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288.7, 289, 422.6, 422.7, 422.75, 646.9, or 647.6 of the Penal Code shall remain confidential. Address information 
obtained pursuant to this paragraph may not be used directly or indirectly, or furnished to another, to sell a product 
or service to any individual or group of individuals, and the requester shall execute a declaration to that effect under 

. penalty ofpe1jury. Nothing in this paragraph shall be construed to prohibit or limit a scholarly, journalistic, political, 
or government use of address infonnation obtained pursuant to this paragraph. 

(g) Test questions, scoring keys, and other examination data used to administer a licensing examination, examina­
tion for employment, or academic examination, except as provided for in Chapter 3. (commencing with Section 
99150) of Paii 65 of Division 14 of Title 3 of the Education Code. 

(h) The contents of real estate appraisals or engineering or feasibility estimates and evaluations made for or by the 
state or local agency relative to the acquisition of prope1ty, or to prospective public supply and construction con­
tracts, until all of the property has been acquired or all of the contract agreement obtained. However, the Jaw of emi­
nent domain shall not be affected by this provision. 

(i) lnfonnation required from any taxpayer in connection with the collection of local taxes that is received in confi­
dence and the disclosure of the information tb other persons would result in unfair competitive disadvantage to the 
person supplying the information. 

UJ Library circulation records kept for the purpose of.identifying the borrower of items available in libraries, and 
library and museum materials made or acquired and presented solely for reference or exhibition purposes. The ex­
emption in this subdivision shall not apply to records of fmes imposed on the borrowers. 

(k) Records, the disclosure of ·which is exempted or prohibited pursuant lo federal or state law, including, but not 
limited to, provisions of the Evidence Code relating to privilege. 

(I) Correspondence of and to the Governor or employees of the Governor's office or in the custody of or maintained 
by the Governor's Legal Affairs Secretary. Howe.ver, public records shall not be transferred to the custody of the 
Governor's Legal Affairs Secretary to evade the disclosure provisions of this chapter. 

(m) In the custody of or maintained by the Legislative Counsel, except those records in the public database main­
tained by the Legislative Counsel that are descr!bed in Section 10248. 

(n) Statements of personal wo1ih or personal fmanc.ial data required by a licensing agency and filed by an applicant 
with the licensing agency to establish his or her personal qualification for the license, cenificate; or permit applied 
for. 

(o) Financial data contained in applications for financing under Division 27 (commencing with Section 44500) of 
. the Health and Safety Code, where an authorized officer of the· California. Pollution Control Financing Authority 
determines that disclosure of the fmancial data would be competitively injurious to the applicant and the data is re­
quired in .order to obtain guarantees from the United States Small Business Adrntnistration. The California Pollution 
Control Financing Authority shall adopt rules for review of individual requests for confidentiality under this section 
and for making available to the public those portions of an application that are subject to disclosure under this chap­
ter. 

(p) Records of state agencies related to activities governed by Chapter 10.3 (commencing with Section 3512), Chap­
ter 10.5 (commencing with Section 3525), and Chapter 12 (commenci11g with Section 3560) of Division 4, that re­
veal a state agency's deliberative processes, impressions, evaluations, opinions, recommendations, meeting minutes, 
research, work products, theories, or strategy, or that provide instruction, advice, or training to employees who do 
not have full collective bargaining and representation rights under these chapters. Nothing in this subdivision shall 
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be construed to limit the disclosure duties ofa state agency with respect to any other records relating to the activities 
governed by the employee relations acts referred to in this subdivision. 

(q) Records of state agencies related to activities governed by Article 2. 6 (commencing with Section 14081), Article 
2.8 (commencing w.ith Section 14087.5), and Article 2.91 (commencing with Section 14089) of Chapter 7 of Part 3 
of Division 9 of the Welfare and Institutions Code that reveal the special negotiator's deliberative processes, discus­
siolis,"communications, or any other portion of the negotiations with providers of health care services, impressions, 
opinions, recommendations, meeting minutes, research, work product, theories, or strategy, or that provide instrnc­
tion, advice, or training to employees. 

Except for the portion of a contract containing the rates of payment, contracts for inpatient services entered into pur­
suant to these articles, on or after April 1, 1984, shall be open to inspection one year after they are fully executed. If 
a contract for inpatient services that is e11tered into prior to April I, I 984, is amended on or after April I, I 984, the 
amendment, except for any portion containing the rates of payment, shall be open to inspection one year after it is 
fully executed. If the California Medical Assistance Commission enters into contracts with health care providers for 
other than inpatient hospital services, those contracts shall be open to inspection one year after they are folly exe-
s:.:~ed. · 

Three years after a contract or amendment is open to inspection under this subdivision, the portion of the contract or 
amendment containing the rates of payment shall be open to inspection. 

Notwithstanding any other provision of law, the entire corttracr or amendment shall be open to inspection by the 
Joint Legislative Audit Committee and the Legislative Analyst's Office. The committee and that office shall main­
tain the confidentiality of the contracts and amendments until the time a contract or amendment is fully open to in­
spection by the public. 

(r) Records of Native American graves, cemeteries, and sacred places and records of Native American places, fea­
tures, and objects described in Sections 50978 and 5097 .993 of the Public Resources Code maintained by, or in the 
possession of, the Native American Heritage Commission, another state agency, or a local agency. 

(s) A fuial accreditation report of the Joint Commission on Accreditation of 1-lospitals that has been transmitted to 
the State Department of Health Care Services pursuant to subdivision (b) of Section 1282 of the Healtl1 and Safety 
Code. ·· · ·· · 

(t) Records of a ·local hospital district, fom;.ed p~rsuant to Division 13 (co;mncnci..'1g witl~ Sc;;c:'.io;~ J::'.()00) of the 
Health and Safety Code, or the records of a municipal hospital, formed pursuant to Article 7 (commencing with 
Section 37600) or Article 8 (commencing with Section 37650) of Chapter 5 of Part 2 of Division 3 of Title 4 of this 
code, that relate to any contract with an insurer or nonprofit hospital service plan for inpatient or outpatient services 
for alternati.verate~ pursuant to Section 10133 of the Insurance Code .. How.ever, the record shall be open to inspec-
tion within one year after the contraci is.fully executed. · · · · 

(u)(l) Infonnation contained in applications for licenses to carry fireanns issued pursuant to Section 12050 of,the 
Penal Code by the sheriff of a county or the chief or other head of a municipal police department that indicates when 
or where the applicant is vulnerable to attack or that concerns the applicant's medical or psychological history or that 

of members of his or her family. 

(2) The home address and telephone number of peace officers, judges, court commissioners, and magistrates that are 
set faith in applications for licenses to can-y firearms issued pursuant to Section 12050 of the Penal Code by the 
sheriff of a county or the chief or other head of a municipal police dcpa1tment. 
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(3) The home address and telephone number of peace officers, judges, court commissioners, and magistrates that.are 
set forth in licenses to carry faearms issued pursuant to Section 12050 of the Penal Code by the sheriff of a county 
or the chief or other head of a municipal police department. 

(v)(I) Records of the Managed Risk Medical Insurance Board related to activities governed by Part 6.3 (commenc­
ing with Section 12695) and Pait 6.5 (co1mnencing with Section 12700) of Division 2 of the Insurance. Code, and 
that reveal the deliberative processes, discussions, communications, or any other portion of the negotiations with 
entities contracting or seeking to contract with the board, or the impressions, opinions, recommendations, meeting 
minutes, research, work product, theories, or strategy of the board or its staff, or records that provide instructions, 
advice, or training to employees. 

(2)(A) Except for the portion of a contract that contains the rates of payment, contracts for health coverage entered 
into pursuant to Part 6.3 (commencing with Section 12695) or Pa11 6.5 (cmnmencing with Section 12700) of Divi­
sion 2 of the Insurance Code, on or after July I, 1991, shall be open to inspection one year after their effocti ve dates. 

(B) !fa contract that is entered into prior to July I, 1991, is amended on or after July I, 1991, the amendment, ex­
cept for any"portion contain!Jlg·tlre rates of payment, shall be open to inspection one year after the amendment has· 
been fully executed. 

(3) Three years after a contract or amendment is open to ·inspection pursuant to this subdivision, the portion of the 
contract or an~endment containing the rates of payment shall be open to inspection. 

(4) Notwithstanding any otl1er provision of law, the entire contract or amendments to a contract shall be open to in­
spection: by the Joint Legislative Audit Committee. The committee shall maintain the confidentiality of the contracts 
and amendments thereto, until the contracts or amendments. to the contracts are open to inspection pursuant to para­
graph (3). 

(w)(l),.Records of the Managed Risk Medical lnsurance Board related to activities governed by Chapter 8 (com­
mencing with Section 10700) of Part 2 of Division 2 of the lnsurance Code, and that reveal the deliberative proc­
esses, discussions, communications, or any other portion of the negotiations with health plans, or the impressions, 
opinions, recommendations, meeting minutes, research, work product, theories, or strategy of the board or its staff, 

. or records that provide instructions, advice, or training to employees. 

(2) Except for the portion· of a contract that contains the rates of paym·ent, contracts for health coverage entered irito 
·pursuant to Chapter 8 (commencing with Section I 0700) of Paii 2 of Division 2 of the Insurance Code, ·on or after 
J anua1y 1, 1993, shall be open to inspection one year after they have been fully executed. 

(3) Notwithstanding any other provision of law, the entire contract or amendments to a contract shall be open to in­
spection by the Joint Legislative Audit Committee. The committee sball maintain the confidentiality of the contracts . 
and amendments thereto, until the contracts or amendments to the contracts are open to inspection pursuant to para-
graph (2). · 

(x) Financial data contained in applications for registration, or registration renewal, as a service contractor filed with 
the Director of Consumer Affairs pursuant to Chapter 20 (commencing with Section 9800) of Division 3 of the 
Business and Professions Code, for the purpose of establishing the service contract\lr's net worth, or frnancial data 
regarding the funded accounts held in escrow for service contracts held i.n force in this state by a service contractor. 

(y)(l) Records of the Managed Risk Medical lnsurance Board related to activities govemed by Pan 6.2 (commenc­
ing with Section 12693) or Part 6.4 (commencing with Section 12699.50) of Division 2 of the Insurance Code, and 
that reveal the deliberative processes, discussions, communications, or any other portion of the negotiations with 
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entities contracting or seeking to conh·act with the board, or the impressions, opinions, recommendations, meeting 
minutes, research, work product, theories, or strategy of the board or its staff, or records that provide instructions, 
advice, or training to employees. 

(2)(A) Except for the po1tion of a contract that contains the rates of payment, contracts entered into pursuant to Part· 
6.2 (commencing with Section 12693) or Part 6.4 (commencing with Section 12699.50) of Division 2 of the Insur­
ance Code, on or after January I, 1998, shall be open to inspection one year after their effective dates. 

(B) If a contract entered into pursuant to Part 6.2 (commencing with Section 12693) or Part 6.4 (commencing with 
Section 12699.50) of Division 2 of the Insurance Code is amended, the amendment shall be open t<i inspection one 
year after the amendment has been fully executed. 

(3) Three years after a contract or amendment is open to inspection pursuant to this subdivision, the po1tion of the 
contract or amendment containing the rates of payment shall be open to inspection. 

(4) Notwithstanding any other provision of l?.w, the e!1tire contract or amendments to a contract shall be onen to in­
spection by the Joint Legislative Audit Committee. The committee shall maintain the confidentiality of the. contracts 
and amendments theretb until the contract or amendments to a contract are open to inspection pursuant to paragraph 
(2) or (3). 

(~) The exemption from disclosure provided pursuanl lo il1is subdivision for the contracts; cieiiberative process~>. 
discussions, communications, negotiations, impressions, opinions, recommendations, meeting minutes, research, 
work product, theories, or strategy of the board or its staff shall also apply to the contracts, deliberative processes, 
discussions, communications, negotiations, impressioris, opinions, reco1nmendations, meeting minutes, research, 
work prodi1ct, theories, or strategy of app Ii cants pursuant to Part 6.4 (commencing with Section 12699 .50) of Divi­
sion 2 of the Insurance Code. 

(z) Records obtained pursuant to J<aragraph (2) of subdivision (cl of Section 289 l.1 of the Public Utilities Code. 

(aa) A document prepared by or for a state or local agency that assesses its vulnerability to terrorist attack or other 
cri1ninal acts intended to disrupt tbe public agei1cy's operations and that is for distribution or consideration in a 
closed session. 

(ab) Critical infrasiructtire irifom1ation, as defined in Section 131 (3) of Title 6 of the United States Code, that is vol­
untarily submitted lo the Caiifornia emergency Jvianagen·1~I1l Agency for use by l11al uifa~, ilri:luding the identity of 
the person who or entity that voluntarily submitted the i11formation. As used in this subdivision, "voluntarily submit­
ted" means submitted in the absence of the office exercising any legal authority to compel access to or submission of 
critical infrastructure information. This subdivision shall not affect the status of infom1ation in the possession of any 
other state or local governmental agency. 

(ac) All infonnation provided to the Secretary of State by a person for the purpose of registration in: the Advance 
Health Care Directive Registry, except that those records shall be released at the request of a health care provider, a 
public guardian, or the registrant's legal representative. 

(ad) The following records of the State Compensation l~surance Fund: 

(!) Records related to claims pursuant to Chapter 1 (commencing with Section 3200) of Di.vision 4 .of the Labor 
Code to the extent that confide. ntlal medical information or other individually identifiable mformat1on would be , 
disclosed. 

© 200~ Thomson Reuters/West. 3128-laim to Orig. US Gov. Works. 
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(2) Records related to the discussions, communications, or any other portion of the negotiations with entities con­
tracting or seeking to contract with the fund, and any related deliberations. 

(3) Records related to the impressions, opinions, recommendations, meeting 1i1inutes of meetings or sessions that arc 
lawfully closed to the public, research, work product, theories, or strategy of the fund or its staff, on the develop­
ment of rates, contracting strategy, underwriting, or competitive strategy pursuant to the powers granted to the fund 
in Chapter 4 (commencing with Section 11770) of Part 3 of Division 2 of the Insurance Code. 

( 4) Records obtained to provide workers' compensation insurance under Chapter 4 (commencing with Section 
I 1.770) of Part 3 of Division 2 of the lnsurance Code, including, but not limited lo, any medical claims infonnation, 
policyholder infci1matiou provided that nothing in this paragraph shall be interpreted to prevent au insurance agent 
or broker from obtaining proprietary information or other information authorized by law to be obtained by the agent 
or broker, and information on rates, pricing, and claims handling received from brokers. 

(5)(A) Records that are trade secrets pursuant to Section 6276.44, or Article I I (commencing with Section I 060) of. 
Chapter 4 of Division 8 of the Evidence Code. including without iirn!\aiion, insfructions, advice, or training pro­
vided by the State Compensation Insurance Fund to its board members, officers, and employees regarding the fund's 
special investigation unit, internal audit unit, and informational security, marketing, rating, pricing, underwriting, 
claims handling, audits, and collections. · 

'::-Z.:-
(B) Not.withstanding subparagraph (A), the portions of records containing trade secrets shall be available for review 
by t~e ,Jqint Legislative Audit Committee, the Bureau of State Audits, Division of Workers' Compensation, and the 
Department oflnsurance to ensure compliance witb applicable law. 

(6)(A) Internal audits containing proprietary information and the following records that are related to an internal 
audit: 

(i) Personal papers and correspondence of any person providing assistance to the fund when that person has re­
quested,in writing that his or her papers and correspondence be kept private and confidential. J:hose papers and cor­
respondence shall become public records if the written· request is withdrawn, or upon order of the fund. 

(ii) Papers~ correspondence, memorand.a, or any substantive information pertaining to any audit not completed o.r an 
internal° audit that contains·proprietary information. -·- .. ·-···-" .. ' · 

(B) Notwithstanding subparagraph (A), the portions of records containing proprietatY information, or any. informa­
tion specified in subparagraph (A) shall be available for revi.ew by the Joint Legislative Audit Cciniiliittee, the Bu­
reau of State Audits, Division of Workers' Compensation, and the Depart1nent of Jrisurance to ensure cci1npliance 
with applicable law. · · · · · · , . . · · . . . · · -

(7)(A) Except as provided in subparagraph (C), contracts entered into pursuant to Chapter 4 (commencing with 
Section 11770) ofPart 3 of Division 2 of the Insurance Code shall be open to. inspection one year after the contract 
has· been fully executed. 

(B) If a contract entered into pursuant to Chapter 4 (commencing with Section 11770) of Part 3 of Division 2 of the 
Insurance Code is amended, the amendment shall be open to inspection one year after the amendnient has been fully 
executed. 

(C) Three years after a contract or amendment is open to inspection pursuant to this subdivision, the portion of the 
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contract or amendment containing the rates of payment shall be open to inspection. 

(D) Notwithstanding any other provision of law, the entire contract or amendments to a contract shall be open to 
inspection by the. Joint Legislative Audit Committee. The committee shall maintain the confidentiality of the con­

. tracts and amendments thereto until the contract or amendments to a contract are open to inspection pursuant to this 
paragraph. 

(E) Nothing in this paragraph is intended to apply to documents related to contracts with public entities that are not 
otherwise expressly confidential as to that public entity. 

(F) For purposes of this paragraph, "fully executed" means the point in time when all of the necessary pa1ties to the 
contract have signed the contract. 

Nothing in this section prevents any agency from opening its records concerning the administration of the agency lei 
public inspection, unless disclosure is otherwise prohibited by law. 

Not.~ing in this section prevents any health facility from disclosing to a certified bargaining agent relevant financing 
inforination pursuant to Section 8 of the National Labor Relations Aci (29 U.S.C. Sec. 158). 

CRED!T(S) 

(Added by Stats.\981, c. 684, p., 2484, § 1.5, eff. Sept. 23, 1981, operative Jan. 1, 1982, Amended by Stats.1982, c. 
83, p. 242, § 1, eff. March I, 1982; Stats.1982, c. 1492, p. 5778, § 2; Siats.1982, c. 1594, p. 62~9, § 2, eff. Sept. 30, 
1982; Stats.1983, c. 200, § 1, eff. July 12, 1983; Stats.1983, c. 621, § l; Stats.1983, c. 955, §I; Stats.1983, c. 1315, 
§ l; Stats.1984, c. 1516, § 1, eff. Sept. 28, 1984; Stats.1985, c. 10.3, § l; Stats.1985, c. 1218, § 1; Stats.1986, c. 185, 
§ 2; Stats.1987, c. 634, § 1,.eff. se'pt. 14, 1987; Stats.1987, c. 635, §I; Stats.1988. c. 870, § 1; Stats.1988, c. 1371, § 
~; Stats.1989, c. 191, § 1; Stats.1990. c. 1106 (S.B.2106). § 2; Stats.1991, c. 278 CA.B.99), § 1.2, eff. July 30, 1991; 
Stats.1991, c. 607 CS.B.98), § 4; Stats.1992, c. 3 CA 8.1681), § 1, eff. Feb. 10, 1992; Stats.1992, c. 72 CA.8.1525), § 
2. eff. May 28, 1'992; Stats.1992, c. 1128 CA .B.1672),' § 2, operative July 1. 1993; Stats.1993, c. 606 (A.8.166), § L 
eff. Oct. I, 1993; Stats.1993. c. 610 CA.8.6), § 1, eff. Oct. I, 1993; Stats.1993. c. 611 CS.B.60), § 1, eff. Oct. I, 1993; 
Stats.1993. c. 1265 CS.8.798). § 14; Stats.1994, c. 82 CA.B.2547), § I; Stats.1994. c. 1263 CA.B.1328), § 1:5; 
Stats.1995, c . .438 CA.B.985) § l; Stats.1995, c. 777 CA.B.958),.§ 2;.Stats.1995. c. 778 CS.B.1059), § 1.5; Stats.1996 .. 
c. 1075 CS.B:1444l, § 11; Stats.1997, c. 623 CA.B.1126), §I; Stats.1998. c. 485 CA.B.2803), § 83; Stats.1998, c. 13 
CA.B.487), §I; Stats.1998. c. 110 CA.B.1795), §I; Stais.2000; c. 184 CA.B.1349), § l; Stats.2001, c. 159 CS.B.662), 
§ 105; S:a:::.2882. ::. ; ;·~ ;:.>.:..i.;.::;.;::;;, ~-J;·Stats.2003, c. 230 (A.B.1762), § I. eff. Aug. 11. 2003; Stats.2004, c. 8 
(A,B.1209). § 1. eff. Jan. 22, 2004; Stats.2004. c. 183 (A.B.3082), § 134; Stats.2004, c. 228 (S.B:ll03), § 2, eff. 
Aug. 16, 2004; Stats.2004. c. 882 CA.B.2445), § J; Stats,2004, c. 937 CA.B.1933),. § 2.5; Stats.2005, c. 22 
(S.·B:1108), § 71; Stats.2005, c. 476 CA.B.1495). § 1, eff. Oct. 4, 2005; Siats.2005, c. 670 .CS.B.922), § 1.5, eff. Oct. 
7, 2005; Stats.2006, c. 538 (S.B.1852), § 232; Stats.2007, c. 577 (A.B.1750), §I, eff. Oct. 13. 2007; Stats.2007, c. 
578 (S.B.449), § 1.5; Stats.2008. c. 344 (S.8.1145). § I. eff. Sept. 26, 2008; Stats.2008, c. 358 (A.82810), § 2; 
Stats.2008. c. 372 CA.B.38), § I J.) . 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 lst.Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008'3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Renters 

END OF DOCUMENT 
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Westlaw_ 
West's Ann:Cal.Pcnal Code § 21 I 

c 
Effeciive:!Sec Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & A1mos) 

Part I. Of Crimes and Punishments 
'1'1 Title 8. Of Crimes Against the Person 

'@ Cha12ter 4. Robbery (Refs & Annos) 
..... § 211. Definition 

Page I 

Robbery defined. Robbery is the felonious taking of personal property in the possession of another, from his person 
or immediate presence, and against his will, accomplished by means of force or· fear:-· 

CREDIT(S) 

(Enacted 1872.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Se~s., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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Westlaw_ 
West's Ann.Cal.Penal Code§ 215 . 

c 
Effective:ISee Text Amendments I 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Pan I. Of Crimes and Punishments 
~@I Title 8. Of Crimes Against the Person 

~[§] Chapter 4. Robbery (Refs & Annos) 
-+ § 215. Carjacking; punishment 

Page I 

(a) "Carjacking" is the felonious taking of a motor vehicle in the possession of another, from his or her person or 
immediate presence, or from-the- person or immediate presence of a passenger of the motor vehicle, against his or .. 
her will and witb the intent to either permanently or temporarily deprive the person in possession of the motor vehi­
cle of his or her possession, accomplished by means of force or fear . 

. . (11)._Carjacking is punishable by imprisonment in the state prison for a tem1 oftl1ree, five, or nine years. 

(c) This section shall not be construed to supersede or affect Section 211. A person may be charged with a violation 
of this section and Section 2 I l. However, no defendant may be punished under this section and Section 211 for !lie 
same act which constitutes a violation of both this section and Section 211. 

CREDIT(S) 

(Added by Stats. 1993. c. 611CS.8.60).§6. eff. Oct. I, 1993.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw. 
West's Ann.Cal.Penal Code § 484 

c 
·Effective: January 1, 2001 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
"1§1 Title 13. Of Crimes Against Property (Refs & Annos) 

"@ Chapter 5. Larceny [Theft] (Refs & Annas) 
-+ § 484. Thert defined 

Page I 

(a) Every person who shall feloniously steal, take, carry, lead, or drive away the personal property of another, or 
who shall fraudulenlly appropriate property which has been entrusted to him or her, or who shall knowingly and 
designedly, by any false or fraudulent representation or pretense, defraud any other person of money, labor or real or 
personal property, or. who causes or procures others to repo11 falsely of his or her wealth or mercantile character and 
by thus imposing upon any person, obtains credit and thereby fraudulently gets or obtains possession of money, or 
property or obtains the labor or service of another, is guilty of theft. In determining the value of the property ob-

.. tained, for the purposes of this section, the 1'easonable and fair market value shall be the test, and in determining the 
value of services received the contract price shall be the test. Jfthere be no contract price, the reasonable and going. 
wage for the servic'e rendered shall govern. For the purposes of this section, any false or fraudulent representation or 
pretense made shall be treated as continuing, so as to cover any money, property or service received as a result 
thereof, and the complaint, information or indictment may charge that the crime was committed on any date during 
the particular period in question . The hiring of any additional employee or employees without advising each of 
them of every labor claim due and unpaid and eve1)' judgment that the employer has been unable to meet shall be 
prim a facie evidence of intent to defraud. 

(b)(I) Except as provided in Section 10855 of the Vehicle Code, where a person has leased or rented the personal 
property of another person pursuant to a written contract, and that prope1ty has a value greater than one thousand 

.· -dollars ($1,000) and is not a commonly used household item, intent to commit theft by fraud shall be rebuttably pre­
sumed if the person fails to return the personal prope1ty to its owner within 10 days after the owner has made written 
demand by ce1iified or registered· 1nail following the expiration of the lease or rental agreement for return. of the 
property so leased or rerifed. 

(2) Except as provided in Section I 0855 of the Vehicle Code, where a person has leased or rented the personal prop­
erty of another person pursuant to a written contract, and where the prope1ty has a value no greater than one thou­
_sand dollars ($1,000), or where the property is a commonly used household item, intent to commit theft by fraud 
shall be rebuttably presumed if the person fails to return the personal prope1ty to its owner with in 20 days after the 
owner has made written demand by certified or registered mail following the expiration of the lease or rental agree­
ment for return of the property so leased or rented. 

(c) Notwithstanding the provisions of subdivision (b), if one presents with criminal intent identification which bears. 
a false or fictitious name or address for the purpose of obtaining the lease or rental of the personal property of an­
other, the presumption created herein shall apply upon the failure of the lessee to return the rental property at the 
expiration of the lease or rental agreement, and no written demand for the return of the leased or rented property 
shall be required. 

(d) The presumptions created by subdivisions (b) and (c) are presumptions affecting the burden of producing evi-

© 2009 Thomson Reuters/West. ~3§1aim to Orig. US Gov. Works. 
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dence. 

(e) Within 30 days after the lease or rental agreement has expired, the owner shall make written demand for return of 
the property' so leased or rented. Notice addressed and mailed to the lessee or renter at the address given at the time 
of the making of the lease or rental agreement and to any other known address shall constitute proper demand. -
Where the owner fails to make such written demand the presumption created by subdivision (b) shall not apply. 

CRED!T(S) 

(Enacted 1872. Amended by Stats.1927, c. 619, p. 1046, §I; Stats.1935, c. 802, p. 2194, § 1; Stats.1965, c. 1602, p. 
3694, §I; Stats.1967, c. 1335, p. 3167, § 1; Stats.1980, c.1090, p. 3500, §I; Stats.2000, c .. 176 CS.B.1867), § l.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 !st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

CC) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law 
West's Ann.Cal.Penal Code§ 487 

Effective: January I, 2003 · 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part 1. Of Crimes and Punishments 
~@ Title 13. Of Crimes Against Property (Refs & Annas) 

'® Chapter 5. Larceny [Theft] (Refs & Annas) 
-+ § 487. Grand theft defined 

Grand theft is theft committed in any of the following cases: 

Page 1 

(a) When the money, labor, or real or personal property taken is of a value exceeding four hundred dollars ($400), 
except as provided in subdivision (b). 

(b) Not~ithstanding subdivision (a), grand theft is committed in any of the following cases: 

(l)(A) When domestic fowls, avocados, olives, 'Citrus or deciduous fruits, other fruits, vegetables, nuts, artichokes, 
or other farm crops are taken of a value exceeding one hundred dollars ($100). 

(B) For the purposes of establishing that the value of avocados or citrus fruit under this paragraph exceeds one hun­
dred dollars ($100), that value may be shown by the presentation of credible evidence which establishes that on the 
day of the theft avocados or citrus fruit of the same variety and weight exceeded one hundred dollars ($100) in 
wholesale value. 

(2) When fish, shellfish, mollusks, crustaceans, kelp, algae, or other aquacultural products are taken from a commer­
cial or research operation which. is producing that product, of a value exceeding one hundred dollars ($100). 

(l) Where the money, labor, or real or personal property is taken by·a ser\•ai1t, agent, or employee from his. or her 
principal or emp layer and aggregates four hundred itoJITifs ($400) or·more in any 12 consecutive month period. 

(c) When the property is taken from the person of another. 

(d) When the.properly taken is any of the following: 

(1). An automobile, horse, mare, gelding,, any bovine animal, any caprine animal, mule, jack, jenny, sheep, lamb, 
hog, sow, boar, gill, barrow, or pig. 

(2) A firearn1. 

(e) This section shall become operative 011 January I, 1997. 

· CREDJT(S) 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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(Added by Stats.1993, c. 1125 (A.B.1630), § 5, eff. Oct. 11. 1993, operative Jan. I, 1997. Amended by Stats.2002, 
c. 787 CS.B. I 798), § 12.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 _3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 488 

c 
Effectivc;(See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 1. Of Crimes and Punishments 
"@ Title 13. Of Crimes Against Property (Refs & Annos) 
"~ Chapter 5. Larceny [Tiieft] (Refs & Annos) 

-+ § 488. Petty theft defined 

Theft in other cases is petty theft. 

CREDJT(S) 

(Enacted 1872. Amended by Stats.1927, c. 619, p. 1047, § 5.) 

Page I 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess.,.and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
339 



e 
340 



West law. 
West's Ann.Cal.Penal Code § 496 

Effective:[See Text Amendments) 

West's Annotated California Codes Cu1Tent11ess 
Penal Code (Refs & Annos) 

Part 1. Of Crimes and Punishments 
'!ID Title 13. Of Crimes Against Property (Refs & Annas) 
~~ Chapter 5. Larceny [Theft) CRefs & Annas) 

Page I 

-+ § 496. Receiving 'stolen property; punishment; swap meet vendors and others dealing in or col­
lecting merchandise or personal property; damages and costs; attempted offenses; penalties 

(a) Every-person who buys or receives any property that has -been stolen or that has beeri obtained· in any manner 
constituting theft or extmtion, knowing the property to be so stolen 'or obtained, or who conceals, sells, withholds, or 
aids in concealing, selling, or withholding any property from the owner, knowing the property to be so stolen or ob­
tained, shall be punished by imprisonment in a state prison, or in a county jail for not more than one year. However, 
if the district attorney or the grand jury determines that this action wou_ld be in the interests of justice, the district 
attorney or the grand jury, as the case may be, may, if the value of the property does not exceed four hundred dollars 
($400), specify in the accusatory pleading that the offense shall be a misdemeanor, punishable only by imprisonment 
in a county jail not exceeding one year.· · 

A principal in the actual theft of the property may be convicted pursuant to this section. However, no person may be 
convicted both pursuant to this section and of the thefi of the same property. 

(b) Every swap meet vendor, as defined in Section 21661 of the Business and Professions Code, and every person 
whose principal business is dealing in, or collecting, merchandise or personal property, and every agent, employee, 
or representative of that person, who buys or receives any property of a value in excess of four hundred dollars 
($400) that has been stolen or obtained in any manner constituting theft or extortion, under circumstances that 
should cause the person, agent, employee, or representative to make reasonable inquiry to ascertain that the person 
from whom the property was bought 0t: received had the legal right to sell or deliver it, without making a reasonable 

. inquiry, shall be punished by imprisonment in a state prison, or in a county jail for not moi·e than one Y.ei'.1:-. ___ . 

Every swap meet vendor, as defined in Section 21661 of the Business and Professions Code, and every person 
whose principal business is dealing in, or collecting, merchandise or personal prope1ty, and every agent, employee, 
or representative of that person, who buys or receives any property of a value of four hundred dollars ($400) or less 
that has been stolen or obtained in any· manner constituting theft or ext0t1ion, under circumstances that should cause 
the person, agent, employee, or representative lo make reasonable inqui1y to ascertain that the person from whom 
the prope1ty was bought or received had the legal right to sell or deliver it, without making a reasonable inquiry, 
shall be guilty of a misdemcan·or. 

(c) Any person who has been injured by a violation of subdivision (a) or (b) may bring an action for three times the 
amount of actual damages, if any, sustained by the plaintiff, costs of suit, and reasonable attorney's fees. 

(d) Notwithstanding Section 664, any attempt to commit any'act prohibited by this section, except an offense speci­
fied in the accusatory pleading as a misdemeanor, is punishable by imprisonment in the state prison, or in a county 
jail for not more than one year. · · 

© 2009 Thomson Reuters/West. 34.1'1aim to Orig. US Gov. Works. 
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CREDIT(S) 

(Formerly§ 496bb, added by Stats. I 935, c. 434, p. 1483, § I. Renumbered§ 496 and amended by Stats. I 95 l, c. 97; 
p. 354, § 2. Amended by Stats.1959, c. 734, p. 2723, § I; Stats.1963, c .. 1605, p. 3183, § l; Stats.1968, c. I 085, p. 
2089, §I; Stats.1972, c. 963, p. 1739, §I; Stats.1976, c. l 139, p. 5124, § 224, operative July I, 1977; Stats.1980, c. · 
1163, p. 3914, § 4; Stats.1982, c. 935, p. 3393, §I; Stats.1992, c. 1146 CA.B.3326), §I; Stats.1997 c. 161 
(A.B.143), § 1.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters· 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 503 

c 
ICffective:ISee Text Amendments] 

West's Am1otated California Codes Currenh1ess 
Penal Code (Refs & Amrns) 

Part I. Of Crimes and Punishments 
r.lfil Title 13. Of Crimes Against Property (Refs & Annos) 

'@ Chapter 6. Embezzlement (Refs & Annas) 
-+ § 503. Definition 

Embezzlement is the fraudulent appropriation of prope1ty by a person to whom it has been intrusted. 

CREDIT(S) 

(Enacted 1872.) 

Page 1 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw.. 
West's Ann.Cal.Penal Code § 504 

c 
EFfective: January I, 2003 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 1. Of Crimes and Punishments 
"!ID Title 13. Of Crimes Against Property (Refs & Annos) 

~[;§] Chapter 6. Embezzlement (Refs & Annos) 

Page I 

-+ § 504. Officers and deputies, etc., of state, political subdivisions, public or private corporations, 
societies, or associations 

Every officer of this state, or of any county, city, city and· county, ·or other municipal corporation or subdivision · 
thereof, and every deputy, clerk, or servant of that officer, and every officer, director, trustee, clerk, servant, or agent 
of any association, society, or corporation (public or private), who fraudulently appropriates to any use or purpose 
not in the due and lawful execution of that person's trust, any property in his or her·possession or under his or her 
control by virtue of that trust, or secretes it with a fraudulem intent to appropriate it to that use or purpose, is guilty 
of embezzlement. · . .. ... 

CREDIT(S) 

(Enacted 1872. Amended by Code Am.1880, c. 42, p. 8, § 4; Stats.2002. c. 787(S.B.1798), § 13.) 

Current with legislation tlu·ough Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 oftbe 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 504a 

c 
Effective:ISee Text Amendments] 

West's Annotated Cal ifomia Codes Currentness 
Penal Code (Refs & Annas) 

Part 1. Of Crimes and Punislunents 
~l§J Title 13. Of Crimes Against Property (Refs & Annas) 
~® Chapter 6. Embezzlement (Refs & Annas) 

Page 1 

-+ § 504a. Fraudulent removal, concealment or disposal of personal property under lease, condi­
tional sale or vendor's lien 

Every person who shall fraudulently remove, conceal or dispose of any goods, chattels or effects, leased or let to 
him by any instrument in writing, or any personal prope1ty or effects of another in his possession, under a contract 
of purchase not yet fulfilled, and any person in possession of such goods, chattels, or effects knowing them to be 
subject to such lease or contract of purchase who shall so remove, conceal or dispose of the same. with intent to in­
jure or d.efraud th_e lessor or owner thereof, is guilty of embezzlement. 

CREDIT(S) 

(Added by Stats.1917, c. 180, p. 273, §I.) 

Cu11ent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 504b 

c 
Effective: July I, 2001 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
~@I Title 13. Of Crimes Against Property (Refs & Annos) 

~lfil Chapter 6. Embezzlement (Refs & Atmos) 

Page I 

-+ § 504b. Sale of property covered by security agreement; willful failure to pay secured party and 
appropriation of proceeds to own use; punishment 

\¥here.under the terms of a security agreement, as defined in paragraph (73) of subdivision (a) of Section 9102 of 
the Commercial Code, the debtor has the right to sell the property covered thereby and is to account to the secured 
party for, and pay to the secured party the indebtedness secured by the security agreement from, the proceeds of the 
sale of any of the property, and where the debtor, having sold the property covered by the security agreement and 
having received the proceeds of the sale, willfully and wrongfully, and with the intent to defraud, fails to pay to the 
secured paity the amounts due under the security agreement, or the proceeds of the sale, whichever is the less.er 
amount, and appropriates the money to his or her own use, the debtor shall be guilty of embezzlement and shall be 
punishable as provided in Section 514. 

CREDIT(S) 

(Added by Stats.1963, c. 1519, p. 3100, § I. Amended by Stats.1967, c. 189, p. 1293, § l; Stats.1999, c. 991 
(S.B.45). § 53.2, operative July 1, 200 I.) 

Cun·ent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

.. . .. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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. Westlaw. 
West's Arm.Cal.Penal Code § 505 

Effective:[See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part I. Of Crimes and Punishments 
~!ill Title 13. Of Crimes Against Property (Refs & Annas) 
~@ Chapter 6. Embezzlement (Refs & Annos) 

-+ § 505. Carrier or individual transporting property for hire 

Page I 

WHEN CARRIER OR OTHER PERSON HAVING PROPERTY FOR TRANSPORTATION, FOR HIRE, 
· GUILTY OF EMBEZZLEMENT. Every carrier or other person having under his control personal property for the 

purpose of transportation for hire, who fraudulently appropriates it to any use or purpose inconsistent with the safe 
keeping of such property and its transportation according to his trust, is guilty of embezzlement, whether he has bro­
ken the package in which sucb property is contained, or has otherwise separated the items thereof, or not. 

CREDIT(S) 

(Enacted 1872.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law, 
West's Aru1.Cal.Penal Code§ 506 

c 
Effectivc:[See Text Amendments] 

West's Aruiotated California Codes Currentness 
Penal Code (Refs & Aruios) 

Part 1 . Of Crimes and Punishments 
~1§1 Title I 3. Of Crimes Against Property (Refs & Aruios) 

~I!!! Chapter 6. Embezzlement (Refs & A1111os) 

Page I 

.,. § 506. Person controlling or intrusted with property of another; misappropriations; payment of 
laborers and materiahnen as use of contract price 

Every trustee, banker, merchant, broker, attorney, agent, assignee in trust, executor, administrator, or collector, or 
person otherwise intrusted with or having in his control property for the use of any other person, who fraudulently 
appropriates it to any use or purpose not in the due and lawful execution of his trust, or secretes it with a fraudulent 
intent to appropriate it to such use or purpose, and any contractor who appropriates money paid to him for any use or 
purpose, ot.her than for that which he received it, is guilty of embezzlement, and the payment of laborers and materi­
al men for work performed or material furnished in the performance of any contract is hereby declared to be the use 
and purpose to which the contract price of such contract, or any part thereof, received by the contractor shall be ap­
plied. 

CREDlT(S) 

(Enacted 1872. Amended by Stats.1907, c. 490, p. 892, §I; Stats.1919, c. 518, p. 1090, § 1.) 

Current with legislation tlu·ough Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex:Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law, 
West's Ann.Cal.Penal Code§ 506a 

c 
Effective:[See Text Amendments] 

West's Annotated California Codes Cun-entness 
Penal Code (Refs & Annos) 

Part 1. Of Crimes and Punishments 
"1§1 Title 13. Of Crimes Against Prope1ty (Refs & Annos) 

'§! Chapter 6. Embezzlement (Refs & Annas) 
-+ § 506a. Collector of accounts or debts; definition; prosecution and punishment 

Page I 

Any person who, acting as collector, or acting in any capacity in or about a business conducted for the collection of 
accounts or debts owing by another person, and who violates Section 506 of the Penal Code, shall be deemed to be 
an agent or person as defined in Section 506, and subject for a violation of Section 506, to be prosecuted, tried, and 
punished in accordance therewith and with law; and "collector" means every such person who collects, or who has 
in his or her possession or under his or her control property or money for the use of any other person, whether in his 
or her own name and mixed with his or her own prope1ty or money, or otherwise, or whether he or she has any in-. 
terest, direct or indirect, in or to such property or money, or any portion thereof, and who fraudulently appropriates 
to his or her own use, <;lr tl1e use of any person other than the true owner, or person entitled thereto, or secretes that 
prope1ty or money, or any portion thereof, or interest therein not his or her own, with a fraudulent intent to appropri­
ate it to any use or purpose not in the due and lawful execution of his or her trust. 

CREDJT(S) 

(Added by Stats.1917, c. 603, p. 931, § I. Amended by Stats. 1987, c. 828, § 30.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

'····- . . .... 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 506b 

c 
Effective: [See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & A1mos) 

Part 1. Of Crimes and Punishments 
~@ Title 13. Of Crimes Against Property (Refs & Aru10s) 

~I§ Chapter 6. Embezzlement (Refs & A1111os) 
-1- § 506b. Violation of real property sales contracts provisions; punishment 

Page 1 

Any person who violates Section 2985 .3 or 2985 .4 of the Civil Code, relating to real prope1fy sales contracts, is 
guilty of a public offense punishable by a fine not exceeding ten thousand dollars ($10,000), or by imprisonment in 
the state prison, or in the county jail not exceeding one year, or by both such fine and imprisonment. 

CREDIT(S) 

(Added by Stats.1963, c. 560, p. 1441, § 7. Amended by Stats.1976, c. 1139, p. 5127, § 229, operative July 1, 1977; 
Stats .. 1983, c. 1092, § 294, eff. Sept. 27, I 983, operative Jan. l, 1984.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 ]st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw. 
West's Ann.Cal.Penal Code § 507 

·c 
Effective: [See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
~!ID Title 13. Of Crimes Against Property (Refs & Annas) 

r.@ Chapter 6. Embezzlement (Refs & Annos) 
,.. § 507. Bailee; tenant; lodger; attorney in fact 

Page I 

WHEN BAILEE, TENANT, OR LODGER GU!L TY OF EMBEZZLEMENT. Every person i.ntrusted with any 
property as bailee, tenant, or lodger, or with any power of attorney for the sale or.transfer thereof, who fraudulently 
converts the same or the proceeds thereof!o his own use, or secretes it or them with a fraudulent intent to conve11 to 
his own use, is guilty of embezzlement. 

CREDIT(S) 

(Enacted l 872.) 

Current. with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 1st Ex.Sess., Ch. l of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw, 
West's Ani1.Cal.Penal Code § 508 

c 
Effective:[See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 1. Of Crimes and Punishments 
~!ID Title 13. Of Crimes Against Prope1ty (Refs & Annos) 

~[;l] Chapter 6. Embezzlement (Refs & Annos) 
-+ § 508. Clerk; agent; servant 

Page I 

WHEN CLERK, AGENT, OR SERVANT GUILTY OF EMBEZZLEMENT. Every clerk, agent, or servant of any 
person who fraudulently appropriates to his own use, or secretes with a fraudulent intent to appropriate to his own 
use, any property of another which has come into his control or care by virtue of his employment as such clerk, 
agent, or servant, is guilty of embezzlement. 

CREDJT(S) 

(Enacted 1872.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. l of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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We'stlavv.. 
West's Aru1.Cal.Pena\ Code § 509 

c 
ll:ffective:[See Text Amendments] 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part J. Of Crimes and Punishments 
'@ Title l 3. Of Crimes Against Property (Refs & Annos) 

'® Chapter 6. Embezzlement (Refs & Annos) 
-+ § 509. Distinct act of taking not necessary 

DISTINCT ACT OF TAKING. A distinct act of taking is not necessary to constitute embezzlement. 

CREDJT(S) 

(Enacted 1872.) 

Page I 

Current with legislation t\n·ough Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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We.st law. 
West's Aru1.Cal.Penal Code § 510 

c 
Effective:[See Text Amendments[ 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part I. Of Crimes and Punishments 
~!ID Title 13. Of Crimes Against Property (Refs & Armas) 

'@ Chapter 6. Embezzlement (Refs & Annas) 
-+ § 510. Evidence of debt as subject 

Page 1 

EVIDENCE OF DEBT UNDELIVERED MAY BE SUBJECT OF EMBEZZLEMENT. Any evidence of debt, ne­
gotiable by delivery only, and actually executed, is the subject of embezzlement, whether it has been delivered or 
issued as a valid instrument or not. 

CRED!T{S) 

(Enacted 1872.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law_ 
West's Ann.Cal.Penal Code § 51 l 

c 
Effective:ISee Text Amendments! 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Pai1 1. Of Crimes and Punishments 
"@ Title 13. Of Crimes Against Prope1ty (Refs & Annos) 
~@ Chapter 6. Embezzlement (Refs & Al1llos) 

Page I 

-+ § 511. Defenses; claim of title; unlawful retention of property to offset or pay demands not ex­
cused 

CLAIM OF TITLE A GROUND OF DEFENSE. Upon any indictment for embezzlement, it is a sufficient defense 
that the property was appropriated openly and avowedly, and under a claim of title preferred in good faith, even 
though such claim is untenable. But this provision does not excuse the unlawful retention of the property of another 
to offset or pay demands held against him. 

CREDIT(S) 

(Enacted 1872.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 1110mson Reuters/West. No CC!aim to Orig. US Gov. Works. 
367 



e 

368 



West law_ 
West's Am1.Cal.Penal Code·§ 512 

c 
Effective: I See Text Amendments] 

West's Annotated California Codes Cun-ent11ess 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
~lfil Title 13. Of Crimes Against Property (Refs & Annos) 

'@ Chapter 6. Embezzlement (Refs & Annos) 

-+ § 512. Defenses; mitigation of punishment; intent to restore property; time 

Page 1 

The fact that the accused intended to restore the property embezzled, is no ground of defense or mitigation of pun­
ishment; if it· has not been restored before an information has been laid before a magistrate, or an ·indictment found 
by a grand jury, charging the commission of the offense. 

CREDIT(S) 

(Enacted 1872. Amended by Stats. l 905, c. 520, p. 682, § 1.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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west law_ 
West's Arin.Cal.Penal Code§ 513 · 

c 
Effective:/See Text Amendments) 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
~15J Title 13. Of Crimes Against Property (Refs & Annos) 

~@! Chapter 6. Embezzlement (Refs & Annos) 

Page I 

-+ § 513. Defenses; mitigation of punishment; restorntion of property or tender before indictment 
or information 

Whenever, prior to an information laid before a magistrate, or an indictment found by a grand jury, charging the 
commission of embezzlement, the person accused voluntarily and actually restores or tenders restoration of the 
property alleged to have been embezzled, or any pa11 thereof, such fact is not a ground of defense, but it authorizes 
the court to mitigate punishment, in its discretion. 

CREDIT(S) 

(Enacted 1872. Amended by Stats.1905, c. 520, p. 682, § 2.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 514 

c 
Effective: !See Text Amendments] 

West's Annotated California Codes Cunentness 
Penal Code (Refs & Annas) 

Pa11 l. Of Crimes and Punishments 
r-@J Title 13. Of Crimes Against Prope11y (Refs & Annas) 
~~ Chapter 6. Embezzlement (Refs & Annas) 

Pagel 

..,. § 514. Punishment; determination of value; defalcation of public funds; disenfranchisement 

Every person guilty of embezzlement is punishable in the manner prescribed for theft of prope1ty of the value or 
kind embezzled; and where the property embezzled is an.evidence of debt or right of action, the sum due upon it or 
secured lo be paid by il must be taken as its value; if the embezzlement or defalcation is of the public funds of the 
United States, or of this state, or of any county or municipality withiI1 this state, the offense is a felony, and is pun­
ishable by imprisonment in the state prison; and the person so convicted is ineligible thereafter to any office of 
honor, trust, or profit in this state. 

CRED!T(S) 

(Enacted 1872. Amended by Code Am.1880, c. 42, p. 8, § 5; Stats.1905, c. 520, p. 682, § 3; Slats.1959, c. 581, p. 
2541, § I; Stats.1976, c. 1139, p. 5127, § 230, operative July I, 1977.) 

Current with legislation through Cb. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 l st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw, 
West's Ann.Cal.Penal Code § 515 

c 
Effective: January 1, 2005 

West's Annotated California Codes Currentness 
Penal Code {Refs & Annas) 

Part I. Of Crimes and Punishments 
~191 Title 13. Of Crimes Against Property (Refs & Annas) 
~~ Chapter 6. Embezzlement {Refs & Annas) 

-+ § 515. Felony convictions; aggravating circumstances; elder or dependent person victims 

Pagel 

Upon conviction of a felony violation under this chapter, the fact that the victim was an elder or dependent person, 
as defined in Section 288, shall be considered a circumstance in aggravation when imposing a term under 
subdivision Cb) of Section 1170. 

CREDIT(S) 

(Added by Stats.1996, c. 788 (A.B.1205), § 2. Amended by Stats.2004. c. 823 CA.B.20), § 9.) 

Current with legislation tlu-ough Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 I st Ex. Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West's Ann.Cal.Penal Code§ 530.5 

Effective: January l, 2008 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishnien!s 
~1§1 Title 13. Of Crimes Against Property (Refs & Annos) 

~I§ Chapter 8. False Personation and Cheats (Refs & Annos) 

Page I 

-+ § 530.5. Unauthorized use of personal identifying information of another person; punishment 
for firs't and subsequent violations; in.tent to defraud; accomplices; mail theft 

(a) Every perso!1 who willfully obtains personal identifying information, as defined· in· subdivision (b) of Section 
530.55, of another person, and uses that information for any unlawful purpose, including to obtain, or attempt to 
obtain, credit, goods, services, real property, or medical information without tile consent of that person, is guilty of a 
public offense, and upon conviction therefor, shall be.punished by a fine, by imprisonment in ·a county jail not to 
exceed one year, or by both a fine and imprisomnent, or by imprisonment in the state prison. 

(b) Jn any case in which a person willfully obtains personal identifying information of another person, uses that in­
fonnation to commit a crime in addition to a violation of subdivision (a), and is convicted of that crime, the court 
records shall reflect that the person whose identity was falsely used to commit the crime did not commit the crime. 

(c)(l) Every person who, with the intent to defraud, acquires or retains possession of the personal identifying infor­
mation, as defined in subdivision (b) of Section 530.55, of another person is guilty of a public offense, and upon 
conviction therefor, shall be punished by a fine, by imprisonment in a county jail not to exceed one year, or by both 
a fine and imprisonment. 

(2) Every person who, with the intent to defraud,- acquires or retains possession of the personal identifying infonna­
tion, as defined in subdivision (b) of Section 530.55, of another person, and who has previously been convicted of a 
violation of this section,. upon conviction therefor shall be punished by a fine, by imprisonment in a county jail no! . 
to exceed one year, or by both a fine and imprisonment, or by imprisonment in the state prison. . 

(3) Every person who, with the intent to defraud, acquires or retains possession of the personal identifying infonna­
tion, as defined in subdivision (b) of Section 530.55, of 10 or more other persons is guilty of a public' offense, and 
upon conviction therefor, shall be punished by a fine, by imprisonment in a count)I jail not to exceed one year, or by 
both a fine and imprisonment, or by imprisonment in the· state prison. 

( d)( 1) Every person who, with the intent to defraud, sells, transfers, or conveys the personal identifying information, 
as defined in subdivision (b) of Section 530.55, of another person is guilty of a public offense, and upon conviction 
therefor, shall be punished by a fine, by imprisonment in a county jail not to exceed one year, or by both a fine and 
imprisonment, or by imprisomnent in the state prison. 

(2) Every person who, with actual knowledge that the personal identifying information, as defined in subdivision (b) 
of Section 530.55, of a specific person will be used to c01mnit a violation of subdivision (a), sells, transfers, or con­
veys that same personal identifying information is guilty of a public offense, and upon c.onviciion therefor, shall be 
punished by a fine, by imprisonment in the stale prison, or by both a fine and imprisonment. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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West's Ann.Cal.Penal Code § 530.5 Page 2 

· (e) Every person who commits mail theft, as defined 1n Section 1708 of Title 18 of the United States Code is guilty 
. of a public offense, and _upon conviction. therefor shall be punished by a fine, by imprisonment in a county jail not to 

exceed one year, or by both a fine and imprisonment. Prosecution under this subdivision shall not limit or preclude 
prosecution under any other provision oflaw, including, but not limited to, subdivisions (a) to (c), inclusive, of this 
section .. 

(f) An interactive computer service or access software provider, as defined in. subsection m of Section 230 of Title 
4 7 of the United States Code, shall not be liable under this section unless the service or provider acquires, transfers, 
sells, conveys, or retains possession of personal infonnation with the intent to defraud. 

CREDJT(S) 
. ~ .. 

(Added by Stats.1997, c, %8.(A.B.156), § 6; operative Jan. I, "998. Amended by Stats.1998, c. 488 (SB.1374), § I; 
Stats.2000. c. 956 (A.B.1897), §I; Stats.2001, c. 478 (A.B.245), § l; Stats.2002, c. 254 (S.B.1254). §I; Stats.2005, 
c. 432.(A.B.1566), § l; StMs.2006, c. 10 CA.B.424), LL eff. Fel]"-12 • .2006; Stalli,'.:l.006, c. 522 (A.B.2886), !Li; 

· Stais.2001. c. 302 cs.B.425). § IO.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. l of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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west law, 
West's Ami.Cal.Penal Code § 530.6 

c 
Effective: February 25, 2006 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part 1. Of Crimes and Punishments 
"!SI Title 13. Of Crimes Against Property (Refs & Annas) 

~!ID Chapter 8. False Personation and Cheats (Refs & Annas) 

Page 1 

-+ § 530.6. Unlawful use of personal identifying information by another; issuance of law enforce­
ment investigation; initiation of expedited proceedings; factual innocence of victim 

(a) A person who has learned or reasonably suspects that his or her personal identifying information has been unlaw­
fully used by another, as described in subdivision (a) of Section 530.5, may initiate a law enforcement investigation 
by contacting the local law enforcement agency that has jurisdiction over his or her actual residence or place of 
business, which shall take.a police report of the matter, provide the complainant with a copy of that report, and begin 
an investigation of the facts. lfthe suspected crime was committed in a different jurisdiction, the local law enforce­
ment agency may refer the niatter to the law enforcement agency where the suspected crime was committed for fur­
ther investigation. of the facts. 

(b) A person who reasonably believes that he or she is the victim ofidentit:y theft may petition a court, or the court, 
on its own motion or upon application of the prosecuting attorney, may move, for an expedited judicial deteimina­
tion of his or her factual irmocence, where the perpetrator of the identity theft was arrested for, cited for, or con­
victed of a crime under the victim's identity, or where a criminal complaint has been filed against the perpetrator in 
the victim's name, or where the victim's identity has been mistakenly associated with a record of criminal convic­
tion. Any judicial determination of factual innocence made pursuant to this section may be heard. and determined 
upon declarations, affidavits, police reports, or other material, relevant, and reliable information submitted by the 
parties or ordered to be part of the record by the court~ Where the court determines that the petition or motion is 
meritorious and that there is no reason.able cause to believe that the victim committed the offense for which the per­
petrator of the identity theft was arrested, cited, convicted, or subject to a criminal complaint in the victim's name, or 
that the victim's identity has been mistakenly associated with a record of cdminal'coiwiction, the· court shall find the 
victim factually innocent of that offense. If the victim is found factually innocent, the court shall issue an order certi­
fying ihis determination. 

(c) After a court has issued a determination of factual innocence pursuant to this section, the comi may order the 
name and associated personal identifying information contained in court records, files, and indexes accessible by the 
public deleted, sealed, or labeled to show that the data is impersonated and does not reflect the defendant's idenUty. 

(d) A court that has issued a determination of factual innocence pursuant to this section may at any time vacate that 
dete1TI1ination if the petition, or any infomiation submitted in support of the petition, is found to contain any material 
misrepresentation or fraud. 

(e) The Judicial Council of California shall develop a fonn for use in issuing an order pursuant to this section. 

(f) For purposes of this section,"person" means a natural person, firm, association, organization, partnership, busi-
ness trust, company, corporation, limited liability company, or public entity. · · 
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CREDIT(S)' 

(Added by Stats.2000. c. 956 CA.B.1897). § 2. Amended by Stats.2002. c. 851 (A.B.1219), § l; Stats.2003. c. 533 
CS.B.602). § 6; Stats.2006. c. 10 CA.B.424). § 2. eff. Feb. 25. 2006.) 

Current with urgency legislation thrnugh Ch. I of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., and 
Ch. 20 of the 2009-20 l 0 3rd Ex.Sess. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 Thomson Reuters/West. Nn Claim to Orig. US Gov. Works. 
380 



West law, 
West's Ann.Cal.Penal Code§ 530.7 

c 
Effective; January 1, 2002 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part I. Of Crimes and Punishments 
~\ID Title 13. Of Crimes Against Property (Refs & Annas) 
~@ Chapter 8. False Personati.on and Cheats (Refs & Annas) 

-> § 530. 7. Data base of identity theft victims 

Page 1 

(a) In order for a victim of identity theft to be include.cl in the data base established pursuant to subdivision (c), he or 
she shall submit to the Department of Justice a court order obtained pursuant to any provision·of law, a full set of 
fmgerprints, and any other information prescribed by the depanment. 

(b) Upon receiving information pursuant to subdivision (a), the Depanment of Justice shall verify the identity of the 
victim against any driver's license or other identification record maintained by the Department of Motor Vehicles. 

(c) The Depm1ment oflustice shall estabiish and. maintain a data base of individuals who have been victims of iden­
tity theft. The depanment shall provide a victim of identity theft or his or her authorized representative access to the 
data base in order to establish that the individual has been a victim of identity theft. Access to the data base shall be 
limited to criminal justice agencies, victims of identity theft, and individuals and agencies authorized by the victims. 

(d) The Department of Justice shall establish and maintain a toll-free telephone number to provide access to infor­
mation under subdivision (c). 

( e) This section shall be operative September 1, 200 l. 

CREDIT(S) 

(Added by Stals.2000, c. 631(A.B.1862),§1. operative Sept.], 2001. Amended by Stats.2001. c. 854 {S.B.205), § 
30.) 

HlSTOR.lCAL AND STATUTORY NOTES 

2009 Electronic Pocket Pmt Update 

200 I Legislation 

Stats.2001, c. 854 (S.B.205) made technical revisions and nonsubstantive changes to maintain the Code. 

LAW REVIEW AND JOURNAL COMMENT ARIES 

Agents of chaos: The right of publicity-free speech interface. Mark S. Lee, 23 Loy.L.A.Ent.L.R. 471 (2003). 
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Identify theft: Supporting victims in recovering from the cnme of the information age. Jerilvn Stanley. 32 
McGeorge L.Rev. 566 (20D 1). 

RESEARCH REFERENCES 

Encyclopedias 

74 Am. Jur. Proof of Facts 3d 63, Scams and Cons. 

Forms 

Cal. Transaction Forms - Bus. Transactions§ 32:299, Cr-150 Certificate of Identity Theft: Judicial Finding of Fac­
tual Irmocence (Penal Code S530.6). 

Cal. Transaction ·Fonns - Bi.ls. Transactions § 32: 139.1 O; Remedies for Victims of Identity Theft. 

West's Cal. Code Forms, Bus. & Prof. § 350 COMMENT, Caiifomia's Office of Privacy Protection. 

West's Allii. Cal. Penal Code§ 530.7, CA PENAL§ 530:7 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-ZOOS 2nd Ex.Sess., Ch» 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballotS. 

(C) 2009 Th~mson Reuters 

END OF DOCUMENT 
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Westlaw, 
West's Ann.Cal.Penal Code§ 530.55 

c 
Effective: January I, 2007 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part 1. Of Crimes and Punishments 
~131 Title 13. Of Crimes Against Property (Refs & Armas) 

~I§ Chapter 8. False Personation and Cheats (Refs & Annas) 
-+ § 530.55. "Person"; "personal identifying information" 

Page 1 

(a) For purposes of this chapter, "person" means a natural person, living or deceased, firm, association, organization, 
partnership, business trust, company, corporation, limited liability company, or public ei1tity; or any other legal en­
tity. 

(b) For purposes of this chapter, "personal identifying information" means [FN 1] 

any name, address, telephone number, health insurance number, taxpayer identification number, school identifica­
tion number, state or federal driver's license, or identification number, social security number, place of employment, 
employee identification number, professional or occupational number, mother's maiden name, demand deposit ac­
count number, savings account number, checking account number, PIN (personal identification number) or pass­
word, alien registration number, govermnent passport number, date of birth, unique biometric data including finger­
print, facial scan identifiers, voiceprint, retina or iris image, or other unique physical representation, unique elec­
tronic data including infonnation identification number assigned to the person, address or routing code, telecommu­
nication identifying infonnation or access devfoe, information contained in a birth or death certificate, or credit card 
number of an individual person, or an equivalent form of identification. 

CREDJT(S) 

(Added by Stats.2006. c. 522 CA.B.2886), § 3 .) 

[FN 11 Punctuation -- so in enrolled bill. 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 I st Ex.Sess., Ch. 1 of the 
2007-2008.2nd Ex.Sess., Ch. 7 of the 2007,200~ 3r.d Ex.S~ss., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code § 786 

c 
Effective: Janunry I, 2009 · 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Pai1 2. Of Crim in al Procedure (Refs & Annas) 
r,® Title 3. Additional Provisions Regarding Criminal Procedure (Refs & Annas) 

'!ID Chapter 1. Of the Local Jurisdiction of Public Offenses 

Page 1 

-+ § 786. Property crimes occurring in one jurisdictional territory where property is taken to an­
other jurisdictional territory; criminnl actions for unauthorized use of personal identifying infor­
mation of another; jurisdiction of offense 

(a) When properiy taken in one jurisdictional territory by burglary, caijacking, robbery, theft, or embezzlement has 
been brought into another, or when properi)' is received in one jurisdictional territory with the knowledge that it has 
been stolen or embezzled and the property was stolen or embezzled in another jurisdictional territory, the jurisdic­
tion of the offense is in any competent court within either jurisdictional territory, or any contiguous jurisdictional 
territory if the arrest is made within the contiguous territory, the prosecution secures on the record the defendant's 
knowing, voluntary, and intelligent waiver of the right of vicinage, and the defendant is charged with one or more 
property crimes in the arresting territory. 

(b)(l) The jurisdiction of a criminal action for unauthorized use, retention, or transfer of personal identifying infor­
mation, as defined in subdivision (b) of Section 530.55, shall also include the county where the theft of the personal 
identifying information occurred, the county in which tbe victim resided at the time the offense was committed, or 
the county where the information was used for an illegal purpose. If multiple offenses of unauthorized use of per­
sonal identifyu1g infonnation, all involving the same defendant or defendants and the same personal identifying in­
formation belongu1g to the one person, occur in multiple jurisdictions, any one of those jurisdictions is a proper ju­
risdiction for all of the offenses. 

(2) When.charges alleging multiple offenses of unauthorized use of personal identifying information occurring in 
multiple territorial jurisdictions are tiled ln one county pursuant to this section, the court shall hold a hearin.g to con­
sider whether the matter should proceed in the county of filing, or whether one or more counts should be severed. 
The district attorney filing the complaun shall present evidence to the court that the district attorney in each county 
where any of the charges cou Id have been filed has agreed that the matter should proceed in the county of filing. In 
detennining whether all counts in the complaint should be joined in one county for prosecution, the court shall con­
sider the location and complexity of the likely evidence, where,the majority of the offenses occurred, the rights of . 
the defendant and the people, and the convenience of, or hardship to, the victim and witnesses. 

(3) When an action for unauthorized use, retention, or transfer of personal identifying information is filed in the 
county in which the victim resided at the time the offense was committed, and no other basis for the jurisdiction 
applies, the couri, upon its own motion or the motion of the defendant, shall hold a hearing to determine whether the 
county of the victim's residence is the proper venue for trial of the case. In ruling on the matter, the court shall con­
sider the rights of the parties, the access of the parties to evidence, the convenience to witnesses, and the interests of 
justice. 

(c) This section shall not be interpreted to alter victims' rights under Section 530.6. 
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CREDIT(S) 

(Enacted. 1872. Amended by Stats.1951, c. 1674, p. 3833, § 17; Stats.1981, c. 318, p. 1458, § 1; Stats.1990, c. 156 
(A.B.2551). § I; Stats.1993, c. 610 (A.B.6), § 13, eff Oct. I. 1993; Stats.1993. c. 611 (S.B.60), § 14, cff. Oct. 1, 
1993; Stats.2002, c. 908 (A.B.1773), § 1; Stats.2008. c. 47 (S.B.612), § I.) 

CuITent with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law 
Wesfs Ann.Cal.Penal Code § 789 

c 
Effective: January I, 2008 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 2. Of Criminal Procedure (Refs & An nos) 
~® Title 3. Additional Provisions Regarding Criminal Procedure CRefs & Armas) 

'@I Chapter 1. Of the Local Jurisdiction of Public Offenses 

Page I 

... § 789. Theft or receipt of stolen goods; offense committed out of state nnd property brought into 
stiite 

The jurisdiction of a criminal action for stealing or embezzling, in any other-state, the property of another, or receiv­
ing it knowing it lo have been stolen or embezzled, and bringing the same into this State, is in any competent com1 
into or through the jurisdictional territory of which such stolen or embezzled prope11Y has been brought. 

CRED!T(S) 

(Enacted 1872. Amended by Code Am.1880, c. 47, p. 11, § 5; Stats.1905, c. 529, p. 693, § 5; Stats.1951, c. 1674, p. 
3833, § 18.) ' 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 I st Ex.Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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west law.. 
West's Ann.Cal.Penal Code§ 830. I 

c 
Effecti_;;e: May 16, 2008 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Pm1 2. Of Criminal Procedure (Refs & An nos) 
"@ Tiiie 3. Additional Provisions Regarding Criminal Procedure (Refs & Annas) 
~~ Chapter 4.5. Peace Officers (Refs & Annas) 

-+- § 830.1. Persons who ore peace officers; extent of authurity 

Page 1 

(a) Any sheriff, undersheriff, or deputy sheriff, employed in that capaciiy, of a county, any chief of police of a city 
or chief, director, or chief executive officer of a consolidated municipal public safety-agency that p,erforms police 
fonctions, any police officer, employed in that capacity and appointed by the chief of police or chief, director, or 
chief executive of a public safety agency, of a city, any chief of police, or police officer of a district,, inclu_ding police 
officers of the San Diego Unified Port District Harbor Police, authorized by statute to maiJ1tain a police department, 
any marshal or deputy marshal of a superior court or county, any port warden or pmi police officer of the Harbor 
Department of the City of Los Angeles, or any inspector or investigator employed in that capacity in the office of a 
district attorney, is a peace officer. The authority of these peace officers extends to any place il1 the state, as follows: 

'• . 
(!)As to any public offense committed or which there is probable cause to believe has been committed withiJ1 the 
political subdivision that employs the peace officer or in which the peace officer serves. 

(2) V,~1ere the peace officer has the prior consent of the chief of police or chief, director, or chief executive officer of 
a consolidated municipal public safety agency, or person authorized by him or her to give consent, if the place is 
withil1 a city, or of the sheriff, or person authorized by him or her to give consent, if the place is within a county. 

(3) As to any public offense committed or which there is probable cause to believe has been committed in the peace 
officer's presence, and with respect to wliich there is immediate danger to person or property, or'of the escape of the 
perpetrator of the offense. 

(b) The Attorney General and special agents and investigators of the Department of Justice are peace officers, and 
those assistant chiefs, deputy chiefs, chiefs, deputy directors, and division directors designated as peace officers by 
the Attorney General are peace officers. The authority of these peace officers extends to any place in the state where 
a public offense has been committed or where there is probable cause to believe one has been committed. 

(c) Any deputy sheriff of the County of Los Angeles, and any deputy sheriff of the Counties of Butte, Calavei'as, 
G Jenn, Humboldt, Imperial, Inyo, Kern·; Kings, Lake, Lassen, Mariposa, Mendocino, Plumas, Riverside, San Benito, 
San Diego, 'Santa Barbara, Shasta, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, Tulare, and Tuolumne 
who is employed to perfonn duties exclusively or initially relating to custodial assignments with responsibilities for 
maintaining the operations of county custodial facilities, including the custody, care, supervision, security, move­
ment, and transportation of inmates, is a peace officer whose authority extends to any place in the state only while 
engaged in the performance of the duties of his or her respective employment and for the purpose of carrying out the 
primary function of employment relating lo his or her custodial assignments, or when performing other law en­
forcement duties directed by his or her employing agency during a local state of emergency. 
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CREDIT(S) 

(Added by Stats.1968, c. 1222, p. 2303, §I. Amended by Stats.1977, c. 220, p. 1014, § 1; Stats.1980, c. 1340, p. 
4720, § 5, eff. Sept. 30, 1980; Stats.1981, c. 744, p. 2915, § l; Stats.1989. c. 950, § 1; Stats.1989, c. I 165. § 20.1; 
Stats.1990, c. 1695 CS.B.2140), § 9; Stais.1992, c. 882 CA.B.3603), § 1; Stats.1994, c. 200 (A.B.1591), § l; 
Stats.1996, c. 872 (A.B.3472), § 115; Stats.1996, c. 950 CA.B.574), § l; Stats.1998. c. 159 (S.B.1452), § 2; 
Stats.1998, c. 931 CS.B.2139), § 365, eff. Sept. 28', 1998; Stats.1!)98, c; 931(S.B.2139),§365.5, eff. Sept. 28, 1998·, 
operative Jan. I, 1999; Stats.2000, c. 61 CS.B.1762), § 1; Stats.2001, c. 68 CS.B.926), § I; Stats.2002, c. 784 
(S.B.1316). § 531; Stats.2002, c. 56 (S.B.183), § 7; Stats.2002. c. 185 (A.B.2.346), §' 2; Stats.2003, d. 47 CA.B.354}, 
.§_J_; Stats.2003, c. 70 CA.B.1254), § 1; Stats.2003, c. 149 (S.B.791, § 67; Stats.2003" c. 710 CS.B.570), § 3; 
Stats.2004, c. 516 (A.B.1931), § 1; Stats.2006, c. 127 (A.B.272i, §' 1. eff. Aug. 21. 2006; Stats.2007, c. 84 
(A.B.151), §I, eff. July 17, 2007; Stats.2008. c. 15 (A.B.2215). § l, eff. May 16, 2008.) 

Current with legislation through Ch. 765 of the :2008.Reg.Se~s., Ch. 1 of ttie 2007~:2008 1st Ex.'Sess., Ch. 1 of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009"hiomsm1 Reuters 

END OF DOCUMENT 
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Westlaw .. 
West's Ann.Cal.Penal Code § 851.8 

. . -· - - . 

·Effective: January 1, 2008 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 2. Of Criminal Procedure (Refs & Annas) 
'~Title 3. Additional Provisions Regarding Criminal Pro~e.dure (Refs & Annos) 

'!ID Chapter 5. Arrest, by \V};cim and How Ma9e (Refs & Annos) 
,.. · § S51.8 .. S~aling a~d ·d~struction of arrest rec~rds; determ i.nation of factual innocence 

Page 1 

(a) In any case where a person has been arrested and no accusatory pleading has been. filed, the person arrested may 
petition the law-enforcement agency having jurisdiction over t.l1e offense to destroy its records of the arrest. A copy 
of the petition shall be served upon the prosecuting attorney of the county or city having jurisdiction over the of­
fense. The law enforcement agency having jurisdiction over the offense, upon a determination that the person ar­
rested is factually innocent, shall, with the concurrence of the prosecuting attorney, seal its arrest records, and the 
petition for relief under this secti.on for three ye~rs from the date of the arrest and thereafter destroy its arrest records 
and the petition. The law enforcement agency having jurisqjction over the offense shall notify the Department of 
Justice, and any law enforcement agency that arrested th.e. peti\ioner o~ participated in the arrest of the petitioner for 
an offense 'for which the petitioner has been found factually innocent under this subdivision, of the sealing of the 
arres.t recorg~ and,t.he r~ascm th~refor. The DeP,artmen,t_of Justi~,e aryc:I any law enforcement agency so notified shall 
forthwith seal their records of the arrest and. the notice ofsealmg for three years from ~he d.ate of the arrest, and 
thereaft~r destroy their ~e~ords of the a~est and 'the notice of sealing. tiie law enforcement agency having jurisdic: 
tion over the offense and the Department of Justice shall request !he destruction of any records of the arrest which 
they have given to any local, state, or federal agency or to any other person or entity. Each agency, person, or entity 
within the State of California· receiving the requesishriil'destroy its records of the arrest and the request, unless oth-
erwise provided· in: this section. · 

.. (b) Jf, after rec~ipt by both tjie l,aw enforceil}ent agency and. the pi:o~ecuting attDrneY. 9f a petiti.on for relief.under 
subdivision (a), the law enforcement agency and prosecuting attorney do not respond to the petition by accepting or 
denying the petition within 60 days after the running of the relevant statute of limitations or within 60 ·days after. 
receipt of the petition in cases where the statute of limitations has previously lapsed, then the petition shall be 
deemed to be denied. In ari:Y° case wliere the· p'eiitioi1 ofan arrestee tO ih'e law enforcement agency to have ~d anesi 
record destroyed is denied, petition may be inade to tlie superior.cmirtthai would have had territorial ju'risdidici'n 
over the matter. A copy of the petition shall be served on the law enforcement agency and the prosecuting attorney 

. of the qounty or city having jurisdiction over the offeriS,e at lea0t 10 days jiifor to the hearing thereon. The 'prosecut­
ing attorney and the law enforcement agency through the district attcH'iiey 'iiia)i present evidence to the coiiit at the 
hearing, Notwithstanding Section 1538.5 or 1539, any judicial deterininatioii of facfual innocence ·made pi.frsliimt to 
this section may be heard and determined upon declarati<ins, affidavi!S;p'Olice·reports, of any other evii:leiice s\ibmit­
ted by the parties which is material, relevant and reliable. A finding of factual innocence and an order for the sealing 
and destruction of records pursuant to this section shall not be made unless the court finds that no reasonable cause 
exists to believe that the arrestee committed the offense for which the arrest was made. In any court hearing·to de­
termine the factual innocence of a party, the initial burden of proof shall rest with the petitioner to show that no rea­
sonable cause exists to believe that the arrestee committed the offense for which the arrest was made. If the court 
finds that th is, showing of 1;0 reasonable cause has be!ln-made by the. petitioner, then the burden of proof shall shift to 
the resp9ndent to show that a rea$9nable cause exists to be.lieve that the petitioner committed the offense for which 
the arrest was made. If the court finds the arrestee to be factually innocent .of the charges for which the arrest was 
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made, then the court shall order the law enforcement agency having jurisdiction over the offense, the Department of 
Justice, and any law enforcement agency which arrested the petitioner or participated in the arre·st of the petitioner 
for an offense for which the petitioner has been found factually innocent under this section to seal their records of 
the arrest and the ·cou11 order to seal and destroy the records, for three years from the date of the arrest and thereafter 
to destroy their records of the arrest and the court order to seal and destroy such records. The court shall also order 
the law enforcement agency having jurisdiciion over the offense and the Department of Justice to request the de-. 
strnction of any records of the arrest which they have given to ariy local, state, or federal agency, person or entity. 
Each state or local agency, person or entity within the State of California receiving such a request shall destroy its 
records of the arrest and the request to destroy the records, unless otherwise provided in this section. The court shall 
give to the petitioner a copy of any court order concerning the destruction of the arrest records. 

(c) In any case where a person has been arrested, atid an accusatory pleading has.peen filed, but where no conviction 
has occurred, the defendant may, at any time after dismissal cifthe action, petitian·the court that dismissed the action 
for a finding that the defendant is factually iriiiocerit of the charges for which tlie arrest was made. A copy of the 
petition shall be served on the prosecuting attorney of the county or city in which the accusatory pleading was filed 
at ·least I 0 days prior to the hearing on the petitioner's factual innocence. The prosecuting attorney may present evi­
dence to the co1.1Jt at the hea!"ing. T!;~ h~11rir!g sheD be ccint:b.rct~0. .as pr0vided in subdiv!~!-~n (b) .. !f !he :~~:-t frr.::!3 !h::! 
petitioner to be factually innocent of the charges for which .the arrest was made, then the court shall grant the relief 
as provided in subdivision (b ). 

(d) In any case where a person has been arrested and an accusatory pleading has been filed, but where no conviction 
has occurred, the court may, with the concurrence of-the prosecuting attorney, grant the relief provided in subdivi­
sio'! (b) at the time of the dismissal of the accusatory pleading. 

(e) ·Whenever any person is acquitted of a charge arid it appears to the judge presidmg af the trial .at which the ac­
quittal occurred that the defendant was factually inlicicetit of the charge, the judge may grant the relief provided in 
subdivision (b). 

(f) In any case where a person who has been arrested is_ granted reJi~fpursuant to subdivision (a) or (b), the.law eµ­
forcement agency having jurisdiction over the offense ·or court shall issue a written declaration to the aIT"estee stating 
that it is the detennination of the law enforcement agency having jurisdiction over the offense or court that the ar­
restee is factually innocent of the charges for which the person was arrested and that th.e arrestee is thereby exoner­
ated. There'after, the· arrest shall be deemed:not to have occurred and the person may answer accordingly any ques-
tion relatiJ1g to its occu·rrerice:. . · · · 

(g) Th~ Department of Justice shall furnish forrn_s to be utilized by persons applying for the destruction of their arrest 
records .. and for the written declaration that on;: person was found factually innocent under subdivisions (a) and (b). 

(h) Documentation of arrest records destroyed pursuant to subdivision (a); (b), (c), (d), or (e) that are contained in 
investigative· police reports shall bear- the notation "Exonerated" whenever reference is made to'the· arrestee. The 
arrestee shall be notified in writing by the law enforcement agency having jurisdiction over the offense of the seal-· 
ing and destruction of the arrest records pursuant to this section. · 

(i) Any finding that an arrestee is factually innocent pursuant to subdivision (a), (b), (c), (d), or (e) shall not be ad­
missible as evidence in any action. 

G) Destructiciri of records of arrest pursuant to subdivision (a), (b), (c), (d), or (e) shall be accomplished by perma­
nent oblitefation 6f all entries or notations upoii the records pertaining to the arrest, and the record shall be prepared 
again so that it appears that the arrest never occurred. However, where (I) the only en:i-ies on the record pertain to 
the arrest and (2) the record can be destroyed without necessarily affecting the destruct10n of other records, then the 
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document constituting the record shall be physically destroyed. 

(k) No records shall be destroyed pursuant 10 subdivision (a), (b), (c), (d), or (e) if the arrestee or a codefendant has 
filed a civil action against the peace officers or law enforcement jurisdiction which made the arrest or instituted the 
prosecution and if the agency. which is the custodian of the records has received a certified copy. of the complaint .in 
the civil action, until the civil action has been resolved. ,Any records sealed pursuant to this section by the cou1i in 
the civil actions, upon a showing of good cause, may be opened and submitted into evidence. The records shall be 
confidential and shall be available for inspection only by the court, jury, parties, counsel for the parties and any 
other person authorized by the cou1i. Immediately following the final resolution of the civil action, records subject to 
subdivision (a), (b), (c), (d), or (e) shall be sealed and destroyed pursuant to subdivision (a), (b), (c), (d), or (e). 

(I) For arrests occurring on or after Janua1y 1, !981, and for accusatory pleadings filed on or after January 1, 1981, 
petitions for relief under this section may be filed up to two years from the date of the arrest or filing of the accusa­
tol)' pleading, whichever is later. Until January I, 1983, petitioners can file for relief under this section for arrests 
which occurred or accusatory pleadings which were filed up to five years prior to the effective date of the statute. 
Any time restrictions on filing for relief under this section may be waived upon a showing of good cause by the peti-
tio:ier ~nd in the absence of prejudice. -

(m) Any relief which is available to a petitioner under this section for an arrest shall also be available for an arrest 
which has been deemed to be or described as a detention under Section 849.5 or 851.6. 

(n) This section shall not apply to any offense. which is .classified as an infraction. 

(o)( I) This section sha!l be repealed on the effective date of a final judgment based on a claim under the California 
or United States Constitution holding that evidence that is relevant, reliable, and material may not be considered for 
purposes of a judicial dete1mination of factual innocei1ce under this section. For purposes of this subdivision, a 
judgment by the appellate division of a superior court is a final judgment if it is published and if it is not reviewed 
on appeal by a court of appeal. A judgment of a cou1i of appeal is a final judgment if it is published and if it is not 
reviewed by the California Supreme Court. 

(2) Any decision referred to in this subdivision shall be stayed pending appeal. 

(3) if not otherwise appealed by a party to the action, any. decisi~~· ;.~ferred to in this subdivision which is a judg-· 
men! by the appeHate division of the superior court shall be appealed by the Attorney General. · 

(p) A judgment of the cou1t under subdivision (b), (c), (d), or (e) is subject to the following appeal path: 

(I) In a felony case, appeal is to the cou1t of appeal. 

(2) In a misdemeanor case, or in a case in which no accusato1y pleading was filed, appeal is to the appellate division 
of the superior cou1t. . · . · 

CRED!T(S) 

(Added by Stats.1980, c. 1172, p. 3939, § 2, eff. Sept. 29, 1980. Amended by Stats.1998. c. 931(S.B.2139),§367, 
eff. Sept. 28. 1998; Stats.2002, c. 784 (S.B .1316). § 532; Stats.2006, c. 90 [ (S.B.1422), § 8.2; Stats.2007, c. 390 
CAB.475), § l.) · 

Current with urgency legislation through Ch. I of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., and 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
393 . 



West's Ann.Cal.Penal Code § 851.8 Page 4 

Ch. 20 of the 2009-2010 3rd Ex.Scss. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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Westlaw. 
West's Arm.Cal.Penal Code § 11164 

c 
Effective: .January I, 2001 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Pai1 4. Prevention of Crimes and Apprehension of Criminals (Refs & Annos) 
Title I. Investigation and Control of Crimes and Criminals (Refs & Annos) 

'rfil Chanter 2. Control of Crimes and Criminals (Refs & Annos) 
'~ Article 2.5. Child Abuse and Neglect Reporting Act (Refs & Annos) 

-+ § 11164. Short title; intent and purpose of article 

(a) This article shall be lrnown and may be cited· as the Child Abuse and Neglect Reporting Act. 

Page 1 

(b) The intent and purpose of th is article is to protect children from abuse and neglect. ln any investigation of sus­
pected child abuse or neglect, all persons participating in the investigation of the case shall consider the needs of the 
child victim and shall do whatever is necessary to prevent psychological harm to the child victim. 

CREDJT(S) 

(Added by Stats.1987, c. 1444. § 1.5. Amended by Stats.2000, c. 916 CA.B.1241), § 1.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOClJlv!ENT 
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West law 
West's Ann.Cal.Penal Code§ 11165.9 

c 
Effective: January 1, 2007 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Pat1 4. Prevention of Crimes and Apprehension of Criminals (Refs & Annos) 
Title I. lnvestigation and Control of Crimes and Criminals (Refs & Annas) 
'§ Chapter 2. Control of Crimes and Criminals (Refs & Annos) 
~~ Article 2.5. Child Abuse and Neglect Reporting Act (Refs & Annos) 

-+ § 11165.9. Reports of suspected child abuse or neglect 

Page I 

Reports of suspected child abuse or neglect shall be·made by mandated reporters, or ·in the case of reports pursuant 
to Section 11166.05, may be made, to any police department or sheriffs depaitment, not including a school district 
police or security department, county probation department, if designated by the county to receive mandated reports, 
or the county welfare department. Any of those agencies shall accept a report of suspected child abuse or neglect 
whether offered by a mandated reporter or another person, or referred by another agency, even if the agency to 
whom the report is being made lacks subject matter or geographical jurisdiction to investigate the repo1ted case, 
unless the agency can immediately electronically transfer the call to an agency with proper jurisdiction. When an 
agency takes a repo11 about a case of suspected child abuse or neglect in which that agency lacks jurisdiction, the 
agency shall immediately refer the case by telephone, fax, or electronic transmission to an agency with proper juris­
diction. Agencies that are required to receive reports of suspected child abuse or neglect may not refuse to accept a 
report of suspected child abuse or neglect from a mandated reporter or another person unless otherwise authorized 
pursuant to this section, and shall maintain a record of all reports received. 

CREDIT(S) 

(Added by Stats.2000, c. 916 (A.B.1241), § 8. Amended by Stats.?001, c. 133 (A.B.102), § 4. eff. Julv 31, 2001; 
Stats.2005. c. 713 (A.B.776), §·2; Smts.2006, c. 701 CA.B.525). § 2.) 

Cui-rent with legislation through Ch. •765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 !st Ex.Sess., Ch. l of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

. . 

END OF DOCUMENT 
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West I.aw. 
West's Ann.Cal.Penal Code§ 1I165.14 

c 
l!:ffective: January I, 2001 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Paii 4. Prevention of Crimes and Apprehension of Criminals (Refs & Annos) 
Title L Investigation and Control of Crimes and Criminals (Refs & Annos) 
'~ Chapter 2. Control of Crimes and Criminals (Refs & Annas) 

'I§ Article 2.5. Child Abuse and Neglect Reporting Act (Refs & Annos) 

Page I 

-+ § 11165.14. Abuse of a pupil at a schoolsite; investigation of complaint; transmission of sub­
stantiated report 

The appropriate local law enforcement agency shall investigate a child abuse complaint filed by a parent or guardian 
of a pupil with a school or an agency specified in Section 11 165.9 against a school employee or other person that 
commits an act of child abuse, as defined in this anicle, against a pupil at a schoolsite and shall transmit a substanti­
ated repo11, as defined in Section 11 165. 12, of that investigation to the governing board of the appropriate schoo 1 
district or county office of education. A substantiated report received by a governing board of a school district or 
county office of education sha·ll be subject to the provisions of Section 44031 of the Education Code. 

. . 

CREDIT(S) 

(Added by Stats.1991. c. 1102 (A.B.2232}, § 5. Amended by Stats.2000, c. 916 (A.B.1241), § 12.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess,, Ch. I of the 2007-2008 !st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess,, and all propositions on 2008 ballots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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West law. 
West's Ann.Cal.Penal Code§ 13730 

c 
Effective: January 1, 2002 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annas) 

Part 4. Prevention of Crimes and Apprehension of Criminals (Refs & Annas) 
~l!I Title 5. Law Enforcement Response to Domestic Violence (Refs & A1mos) 

~\ID Chaoter 4. Data Collection (Refs & Annas) 

Page 1 

-+ § 13730. Recordation system for domestic violence calls; annual report; .incident report form 

(a) Each law enforcement agency shall develop a system, by January 1, 1986, for recording all domestic violence­
rnlated calls for.~ssistance made to the department including whether weapons are involved. All domestic violence­
relat~d calls for assistance shall be supported with a written incident report, as described in subdivision (c), identify­
ing the domestic violence incident. Monthly, the total number of domestic violence calls received and the numbers 
of those cases involving weapons shall be compiled by each law enforcement agency and submitted to the Attorney 
General. 

(b) The Attorney General shall report.annually to the Governor, the Legislature, and the public the total number of 
domestic violence-related calls received by California law enforcement agencies, the ·number of cases involving 
weapons, and a breakdown of calls received by agency, city, and county. 

(c) Each law enforcement agency shall develop an incident report form that includes a domestic violence identifica­
tion code by January 1, 1986. In all incidents of domestic violence, a repo11 shall be written and shall be identified 
on the face of the report as a domestic violence mcident. The repo1t shall include at least all of the following: 

( l) A notation of whether the officer or officers who responded to the domestic violence call observed any signs that 
the alleged abuser was under the influence of alcohol or a controlled substance . 

. (2) A notation of whether the officer or officers who responded to the domestic violence call determined if any law 
enforcement agency had previously responded to a· domestic violence call at the sairie address involving the same 
alleged abuser or victim. 

(3) A notation of whether the officer or officers who responded to the domestic via lence cal I found it necessary, for 
the protection of the peace officer or other persons present, to inquire of the victim, the alleged abuser, or both, 
whether a firearm cir other ·deadly weapon was pres·ent at the location, arid, if U1ere is an inquiry, whether that inquiry 
disclosed the presence of a firearm or other deadly weapon. Any firearm or other deadly weapon discovered by an 
officer at the scene of a domestic violence mcident shall be subject to confiscation pursuant to Section 12028.5. 

· CRED!T(S) 

(Added by Stats.1984, c. 1609, § 3. Amended by Stats.1993. c. 1230 (A.B.2250), § 2; Stats.1995, c. 965 (S.B.132), § 
6; Stats.200 I, c. 483 (A.B.469), § 1.) 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. l of the 2007-2008 I st Ex.Sess., Ch. I of the 
2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 
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AB 1897 Assembly Bill - Bill Analysis 

Date of Hearing: May 24, 2000 

ASSEMBLY COMMITTEE ON APPROPRIATIONS 
Carole Migden; Chairwoman 

AB 1897 (Davis) - As Amended: May 16, 2000 

Policy Committee: Public 
SafetyVote: 7-0 

AB 1897 
Page 1 

Urgency: No State Mandated Local Program: 
Yes Reimbursable: Yes 

SUMMARY 

This bill: 

l)Authorizes a person who reasonably suspects he or she is a 
victim of identity theft to initiate an investigation at the 
local law enforcement agency, and requires the law enforcement 
agency to conduct an immediate investigation. 

2)Authorizes a person who suspects he or she is a victim of 
identity theft, based on the findings of a law enforcement 
investigation, to petition the court for an expedited 
determination of the facts and an order to seal or destroy 
fraudulent criminal record material. 

FISCAL EFFECT 

Minor local law enforcement and state court costs as this bill 
·clarifies an identity theft victim '·s· standing to seek 
vindication. In most jurisdictions; the provisions of this bill· 
are current practice. . · 

COMMENTS 

Page 1 of2 

Rationale . The author's intent is to provide expedited remedies 
for. a victim of identity theft·to.clear his or her name.· 

Analysis Prepared by Geoff Long I APPR. I (916)319-2081 
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SB 602 Senate Bill - Bill Analysis 

Date of Hearing: July 1, 2003 

ASSEMBLY COMMITTEE ON JUDICIARY 
Ellen M. Corbett, Chair 

SB 602 (Figueroa) - As Amended: June 26, 2003 

SENATE VOTE 24-13 

SB 602 
Page 1 

~~~~~~S~UB~J~E=C=T~ IDENTITY THEFT PREVENTION AND ASSISTANCE ACT 

0 

KEY ISSUES 

l)IN ORDER TO ENSURE THAT CONSUMERS ARE ABLE TO PROTECT 
THEMSELVES FROM IDENTITY THEFT, SHOULD A CREDIT REPORTING 
AGENCY THAT RECKLESSLY, WILLFULLY OR INTENTIONALLY FAILS TO· · 
PLACE A SECURITY ALERT BE LIABLE FOR A CIVIL PENALTY OF UP TO 
$2500? 

2)SHOULD THE FEE THAT A CREDIT REPORTING AGENCY MAY CHARGE FOR 
FREEZING, REMOVING A FREEZE, OR TEMPORARILY LIFTING A FREEZE 
ON ACCESS TO A CONSUMER CREDIT REPORT BE LIMITED TO NO MORE 
THAN $10? 

3)IN ORDER TO PROTECT CONSUMERS' PERSONAL INFORMATION FROM 
MISUSE, SHOULD BUSINESSES THAT USE THE ENCODED STRIP OF 
DRIVER'S LICENSES FOR VERIFICATION BE PROHIBITED FROM STORING 
OR FURTHER USING THE INFORMATION? 

4)IN ORDER TO HELP PREVENT IDENTITY THEFT, SHOULD BUSINESSES 
PROVIDING TELEPHONE AND CREDIT ACCOUNTS BE REQUIRED TO SEND 
CHANGE OF ADDRESS NOTIFICATION TO THE PREVIOUS CONTACT 
INFORMATION FOR THE CONSUMER WHEN THEY RECEIVE A REQUEST FOR A 
CHANGE OF ADDRESS? 

SYNOPSIS 

This bill makes a number of changes intended to help consumers 
prevent and address identity theft. The bill requires a credit 
reporting agency to inform a consumer who has requested· that a 
security alert be placed on his or her credit report of the 
expiration date of the alert. It creates a new civil penalty 
for a credit reporting agency that recklessly, willfully or 
intentionally fails to place a security alert on a credit report 
when so requested. SB 602 limits the fee that may be charged 
by a credit reporting agency in order for a consumer to freeze 

Page I of8 

1 
. 405 . 

http://www. egmfo.ca.gov/pub/03-04/bi!Vsen/sb _ Oou l -065 O/sb _ 602 cfa 2003 063 0 1215 3 0... 21912009 



SB 602 Senate Bill - Bill Analysis 

0 

SB 602 
Page 2 

access to his or her credit report. It prohibits a business 
that uses the encoded strip on driver's licenses for 
verification purposes from storing or further using the 
information so accessed. It.requires businesses that provide 
credit or t~lephone accounts to send notification to a 
consumer's old address, e-mail, or telephone number, if the 
business receives a change of address request for that consumer. 

· The bill strengthens the ability of a victim of identity theft 
to get access to records relating to the identity theft. 

SB 602 is supported by consumer advocates and prosecutorial 
offices as an important step to help consumers combat identity 
theft. 

Credit reporting agencies oppose several provisions of the bill. 
It appears that recent amendments have addressed many of their 

concerns, although they have not responded specifically since 
the amendments. As to the remaining provisions, agencies argue 
that the cap on the fee for. freezing access to a credit report 
will not allow them to recoup the costs of maintaining the 
system permitting such a freeze. Proponents respond that the 
cap is necessary to ensure that consumers are not dissuaded from 
placing a freeze when needed. 

SUMMARY Makes changes regarding protections regarding 
consumer credit information.. Specifically, this bill 

l)Requires a consumer credit reporting agency to notify a 
consumer who has requested that a security alert be placed on 
his or her consumer credit report of the expiration date of 
the report. 

2)Creates a civil penalty of up to $2500 for a consumer credit 
reporting agency that recklessly, willfully, or intentionally 
fails to place a security alert when properly requested to do 

·so, 

3)Limits to no more than $10 the fee that a consumer credit 
reporting agency may charge for each freeze, removal of a 
freeze, or temporary lift of a freeze on access to a consumer 
credit report. 

4) _Prohibits a business that uses the _electro_nic information. 
encoded on a driver's license for purposes of verification of 
age or auth~ntication of the driver's license from retaining 

the information or further using it for any purpose. 

SB 602 
Page 3 
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SB 602 Senate Bill - Bill Analysis 

0 

S)Requires any business entity providing credit, installment or 
telephone accounts to send, within thirty days of receipt of a 
change of address request from any individual with an existing 
account, to the previous address of record for the individual, 
notification of the request. Permits the business to provide 
notification by telephone or e-mail if the business reasonably 
believes that it has the consumer's current telephone number 
or e-mail address. 

6) Clarifies that the law enforcement agency with ju'risdiction 
over a consumer's actual residence is responsible for taking a 
police report when the consumer believes that he or she has 
been the victim of identity theft and has primary 
responsibility for investigation of the crime. 

?)Permits the Attorney General (AG), the district attorney, or 
the prosecuting city attorney, upon request by a victim of 
identity theft, to move to compel the production of records 
regarding unauthorized applications and accounts that 
businesses are required to produce under existing law. 

Bl Permits a victim of identity theft to bring a civil action 
against a business that fails to produce information regarding 
unauthorized applications and accounts, as required under 
existing law, and creates a penalty of $100 per day for 
noncompliance. 

9)Creates an exemption to the prohibition against telephone 
companies releasing specified information without written 
consent from the subscriber, for information that is provided 
in response to a request pursuant to the Penal Code provision 
requiring specified information regarding unauthorized 
applications and accounts to be released when requested by a 
victim of identity theft. 

EXISTING LAW 

l)Pr~~ides that a consumer who suspects that he or she may have 
been a·victim of identity theft may place a ''security alert'' 
in his or her credit file. This security alert must remain in 
place for at least 90 days. (Civil Code Section 1785.11.1.) 

2)Provides that a consumer may place a •security freeze• on his 

SB 602 
Page 4 

or her credit file which prohibits the release of the file 
except in certain limited circumstances. Existing law 
requires that a victim of identity theft may not be charged 
for a freeze but authorizes agencies to charge a "reasonable" 
fee for other individuals. (Civil Code Section 1785.11.2.) 

Page 3 of 8 
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3)Prohibits businesses from requiring a consumer to provide a 
driver's license number in connection with certain 
transactions, such as a credit card transaction or club card 
application. (Civil Code Sections 1747.B, 1749.64, 1749.65.) 

4)Provides that a person who has learned or reasonably suspects 
that his or her personal identifying information has been 
unlawfully used by another may initiate a law enforcement 
investigation by contacting the local law enforcement agency 
that has jurisdiction over his or her actual residence, which 
shall take a police report of the matter, provide the 
complainant with a copy of that report, and begin an 
investigation of the matter, or if the.suspected crime was 
committed in a different jurisdiction, refer the matter to the 
law enforcement agency where the suspected crime was committed 
for investigation of the facts. (Penal CodeSection 530.6.) 

S)Provides that if a person discovers that an unauthorized 
application has been. submitted in his or her name for certain 
accounts (including credi:t or public utility service), that 
person may request ~ ~02-~' 1:'f th~ i~1f0!:'"~at:~r:-in used to apply for 
the account. This request must be honored by the business 
within 10 days· if the person provides a copy of the police 
report" ·on the incident. Existing law also authorizes~ law 
enforcement officer to make this request on the consumer's 
behalf. (Penal Code Section 530.8.) 

6)Prohibits a telephone or telegraph-corporation from releasing 
specified information without first obtaining a residential 
subscriber's consent in writing, and makes specified 
exceptions. (Public Utilities Code Section 2891.) 

FISCAL EFFECT The bill. as currently in print is keyed fiscal. 

COMMENTS This bill is sponsored by the California Public 
Interest· Research Group (CalPIRG), the LA County District 

·"Attorney' s"Office and the America.n Association ·of· Retired 
Person. . It. seeks to enact the "Identity Theft. Prevention and. 

SB 602 . 
Page 5 

Assistance Act," a series of measures designed to prevent 
identity theft and help consumers to address it when it occurs. 

In response to rising concerns over identity theft, the author 
held a hearing of the Senate Business and Professions .Committee 
in March of this year to identify areas where further 
legislation might be needed. This bill stems from that hearing 
as well as other discussions between the author's office and 
various consumer groups. 

~8 . 
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Strengthening the security alert system Under existing law, a 

0 

consumer may place in his or her credit file a ''security alert" 
for 90 days that is intended to alert potential creditors that 
the consumer in question may be the victim of identity theft. 
Created by Senator Bowen, (SB 16B, Ch. 720, Statutes of 2001) 
the security alert aims to prevent .identity theft by warning 
creditors of potential identity theft prior to the extension of 
credit to a perpetrator of identity theft. 

This bill se~ks to in6rease the efficacy of the security al~rts 
in two ways. First, it requires the 
credit reporting agency to notify the consumer of the expiration 
date of the security alert. This provision is included in 
response to reports that some consumers are unaware that the 
security alert will expire and therefore do not seek renewal of 
the alert even if they have continuing reason for concern. 
Second, the bill seeks to increase compliance with the security 
alert provisions by creating a civil penalty of $2,500 against 
any agency that recklessly, wilfully or intentionally fails to 
place the security alert. 

Credit reporting agencies argue, with regard to the penalty, 
that this is unnecessary as there is no evidence that there has 
been a problem for consumers placing a freeze. Proponents 
respond that if the agencies are appropriately carrying out 
their responsibilities under existing law, the penalty will not 
be used; if, however, a case arises in which there is a 
dereliction of duty, the penalty should be available . 

....Qfill on fee for freezi_gg credit report SB 602 caps the fee 
that may be charged by a credit reporting agency for freezing, 
removing a freeze, or temporarily lifting a freeze on access to 
a consumer credit report. Under existing law, a consumer can 
request a "security freeze" on his or her credit report that 
prohibits the release of the report without the express 

SB 602 
Page · 6 

authorization of the consumer. Procedures for obtaining that 
authorization are specified in existing law, including a 
requirement that the consumer be given a password or number to 
authorize a release. Victims of identity theft m~y not be 
charged for the freeze, but other consumers may be charged a 
reasonable" fee. 

These security freeze provisions enacted under SB 168 went into 
effect January l of this year. Currently, the charge for a 
freeze at the three largest reporting agencies varies greatly. 
Experian is charging approximately $60 a year, while Equifax 
charges $12 to place the freeze, plus additional fe~s of $8 to 
$25 to release information. The agencies argue that these 

409 . 
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charges reflect the costs of developing and implementing the 
system mandated by the state. They further argue that in the 
discussions last year regarding SB 168, they were assured that 
they would be able to recover their costs for the freeze system. ~ 

Supporters respond that the existing fees are not reasonable 
when one considers that a consumer must freeze reports at all 
three major agencies to effectively prevent identity theft. 
Supporters further argue that in order for consumers to be able 
to prevent and combat identity theft, the fee .for a freeze 
should be at a level that will not discourage a consumer from 
placing a freeze when he or she believes it to be necessary, for 
example, when the consumer's wallet has been stolen. 

Restrictions on information taken electronically from drivers' 
_______ l~i_,,c"'e'"'n"'s,._e=s- SB 602 would permit businesses to swipe the magnetic 

0 

strips on driver's licenses to verify age or authenticate the 
license but would prohibit businesses who swipe a license in 
this manner fro~ retaining the encoded informat~on for any other 
purpose, except where otherwise required by law. Violation of 
this provision would be a misdemeanor. 

These provisions stem from recent press reports that some 
businesses, such as bars and clubs, have been retaining 
information from licenses swiped to verify age. According to 
press accounts, in some instances this information has been used 
·to mi:irket to indiviciuals wl10 havi=: J.:iciJ. i.:.ht=il.- licenses read in 
this way. 

Proponents of SB 602 argue that aside from consumers' objections 
to the marketing use of this information, restriction on the 
storage of the information is needed to combat identity theft. 

SB 602 
Page 7 

When businesses create databases using the information from 
swiping drivers' licenses, those databases may then be 
susceptible to being.illicitly accessed ·and used for. purposes of 
identity theft. 

The provisions of SB 602 regarding use of the encoded 
information on drivers' licenses are similar to the provisions 
of AB 224 (Kehoe) , which passed this Committee on March 4 and is 
referred next to the Assembly Business and Professions 
Committee. 

Notification of change of address requests The bill would 
require any business that provides credit, installment, or 
t.elephone accounts that receives a change of address request 
from an existing customer to send an address change notification 
to the previous address ~ithin 30 days, or to notify the 
consumer by telephone or e-mail. This provision is intended to 
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help prevent the "hijacking• of existing consumer accounts by 
identity thieves, who change the addresses on accounts in order 
to prevent the consumer from becoming aware of unauthorized 
activity on those accounts. 

Capital One raised concerns with regard to an earlier version of 
SB 602 as to whether the intent was for the business to receive 
a response regarding the notification, in which case Capital One 
argued the result would likely be problematic as consumers 
rarely would respond. The current version of the bill is clear 
in requiring notification but does not require that the business 
verify the change of address through a response from the 
consumer. 

Changes to Penal Code provisions regarding identity theft SB 
602 makes two changes to Penal Code provisions regarding 
identity theft. First, the bill clarifies the language of Penal 
Code Section 530.6 to clearly state that the law enforcement 
agency with jurisdiction over a consumer's actual residence is 
responsible both for taking a police report and beginning 
investigation. Under existing law, the language is confusing as 
to whether investigationccan be referred to another agency in 
the jurisdiction where the crime occurred. Second, the bill 
permits the AG, a district attorney, or prosecuting city 
attorney to tile a motion on behalf of a victim of identity 
theft in order to compel a business to produce records relating 

......... ·-·to ·unauthorized accounts - records already required to be 
produced under existing law. The bill further creates a civil 

SB 602 
Page_ 8 

right of action against a business that ·fails to produce the. 
records as required, with a penalty of $100 per day for 
noncompliance. These provisions of the bill, which strengthen 
the ability of victims of identity theft to limit the damage 
done by the thieves, have no opposition. 

REGISTERED SUPPORT / OPPOSITION 

Supuort 

American Association of Retired Persons, California (co-sponsor) 
California Public Interest Research Group (CALPIRG) (co-sponsor) 
Los Angeles County District Attorney's Office (co-sponsor) 
Congress of California Seniors 
Consumers Union 
Office of the Attorney General 
Privacy Rights Clearinghouse 

Opposition 

. 411 
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Capital One 
Equifax, Inc. 
Experian 
Transunion 

Analysis Prepared by 

~- . ·. :" ·".'". 
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Kathy Sher I JUD. I (916) 319-2334 
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This Information Is provided to assist Individuals who are victims or suspect they may be 
victims of Identity theft. It Is Intended as a general guide, not as legal advice. 

SOME THINGS TO DO IMMEDIATELY 

Victims of Identity theft must act quickly to minimize the damage. It Is very Important to 
keep good notes of all conversations and records of all correspondence with your financial 
Institutions and law enforcement agencies; Including a log of the names, dates and phone 
number of persons you contacted. You also should confirm the Information In writing. 
Sending your letters by certified mall, return receipt requested, will provide you with a 
record of your correspo_ndence ..... , .•. ,. .. .... : . . 

REPORT ID THEFT TO MAJOR CREDIT BUREAUS. 

Contact the fraud departments of each of the three major credit bureaus and report that 
your Identity has been stolen. Ask that a "fraud alert" be placed In your file. 

Trans Union 
P.O. Box 1000 
chester, PA 19016-1000 
Phone: (BOO) 6BOc72B9-. 

J;AP-fill..<ul (formerly TRW) 
P.O. Box 9S32 
Allen, TX 75013 
Phone: BBB-EXPERIAN ((8B8)397-3742) 

J;g.ld.J.fgx . 
P.O. Box 105069. 
Atlanta, GA 30348" 
Phone: (800) 52S-6285 

FILE A POLICE REPORT WH"H LOCAL POLICE OR POLICE WHERE IDENTITY 
THEFT OCCURRED. 

Get a copy of the police report and retain for your records. Credit card companies and financial 
Institutions may require you to show a copy of this report to verify the crime. Keep the phone 
number of your Investigator and provide It to creditors and others who require verification of 
your case. 

CONTACT ALL CREDITORS. 

For any accounts that have been fraudulently accessed or opened, contact the billing Inquiries 
and security departments of the appropriate creditors or financial Institutions. Close these 
accounts. Use passwords - not yqur mother's maiden name - on any new accounts opened. 
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Confirm your contact In writing. Ask that old accounts be processed. as "account closed at 
consumer's request." Having a "card lost or stolen" reference because when this statement Is 
reported to credit bureaus, It can be Interpreted as blaming you for the loss. Carefully monitor 
your mall and credit card bills and report Immediately any new fraudulent activity to credit 
granters. 

OBTAIN FREE COPY OF YOUR CREDIT REPORT, MONITOR REGULARLY. 

As a victim Of Identity theft, you may obtain a free copy of y·our credit report and should 
monitor activity every few months. Ask the credit bureaus for names and phone numbers of 
credit grantors with whom fraudulent accounts have been opened. Ask the credit bureaus to 
remove Inquiries that have' been generated due to the fraudulent access. Other consumers 
seeking a copy of their credit report may be charged a fee. 

Equifax Phone: (BOO) 6BS-1111 

!;.)(Mflrul (formerly TRW) Phone: BBB-EXPERIAN ({BBB) 397-3742) 

Trans Ur!on Pho~e: (800) BBB-4213 

Under state law (Callfcirnla· Civil Code 17BS.15(k)), a cohsumer submitting a valid police report 
can have the credit reporting agency block the reporting of any Information that the consumer 
alleges appears 'on 'the credit report as a result of Identity theft. You also may want to ask the 
credit bureaus to n~t!fy those. ·vvt"ni ii ave received y.:..ur :ie:!:t r:::;::.::.~~ ~;-; t:·,.:;; :Y3t six months In 
order to alert them to the disputed and erroneous Information. 

CONTEST BILLS THAT RESULT FROM IDENTITY THEFT. 

Consumer and privacy advocates suggest not paying any portion of a bill which Is a result of 
Identity theft and not filing for bankruptcy. This will Involve disputing credit card charges with 
the card company by writing to the address for "billing error" disputes - not the bill payment 
address·. You should follow the i:liredlo'ns given by the credit card company far disputing 
charges. This Information must be provided by the company. Your credit rating should not be 
permanently affected, and no legal action ·should be taken against you as a result of Identity·· 
theft.)f any merchant, flnan~lal Institution or collection agency suggests atherw_lse, simply 
restate your 'willingness to cooperate, but don't allow yourself ta be coerced Into paying . 
frauduit:nc iliils. Reporl such altempi:s lo government regulators Immediately. 

ACCESS INFORMATION IF ACCOUNT OPENED FRAUDULENTLY IN YOUR NAME. 

If a loan, credit or utility service account has been opened fraudulently In your name, you now 
can obtain a copy of the application used and a record of transactions or.charges associated 
with that account. The Information you learn may be useful In determining what personally 
·Identifying Information was stolen, help clear your goad name and credit, ·and even lead to the 
Identity of the thief. 

Here Is a checklist far accessing account Info und.er California Penal Cade section 530.8: 

• File a Police Report that you believe you are a victim of identity theft. Keep a copy of the 

police report: 

• Fiii out the request forms provided by the law enforcement agency or use the Fraudulent 
Account Information Request Form · 

• Fill out the ~ Theft Affidavit h [PDF so kb I 7 pg] 
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• Send completed package (Info Request/ID Theft Affidavit/Police Report) to each creditor 
where the thief opened an account using your stolen Identity. 

• Provide account Information you receive to the police officer Investigating your ID theft 
case. 

FALSE CIVIL AND CRIMINAL JUDGMENTS. 

Sometimes vlctlms·of Identity theft are wrongfully accused of crimes committed by the Identity 
thief. If a civil judgment has been entered In your name for actions taken or debts Incurred by 
your Impostor, contact the court where the Judgment was entered and report that you are a 
victim of Identity theft. If you are wrongfully prosecuted for criminal charges, contact the state 
Department of Justice and the FBI and obtain Information on how to clear your name. The 
California Department of Justice will be establishing a statewide data base beginning September 
2001to provide certain Information about Identity theft crimes to victims and law enforcement 
agencies. 

FOR OTHER TYPES OF IDENTITY THEFT: 

NOTIFY CALIFORNIA DEPARTMENT OF MOTOR VEHICLES OF MISUSE OF 
DRIVER'S LICENSE NUMBER. 

You may need to change your driver's license number If someone Is using yours as Identification 
on bad checks. Call the OMV to see If another license was Issued In your name. Put a fraud alert 
on your license. Go to your local OMV to request a new number. Also, fill out the DMV's 
complaint form to begin the fraud Investigation process. Send supporting documents with the 
completed form to the nearest OMV Investigation office. Web: Department of Motor Vehlctgs 

REPORT STOLEN CHECKS AND STOP PAYMENT IMMEDIATELY. 

If you h·ave had checks stolen or bank accounts set up fraudulently, report It to the appropriate 
check verification companies. Put stop payments on·any. outstanding checks that you are 
unsure of. Cancel your checking and savings accounts and obtain new account numbers. Give 
the bank a secret password for your account (not mother's maiden name). If your own checks 
are rejected at stores where you shop, contact the check verification company that the 
merchant uses. To report fraudulent use of your checks: 

Chexsystems: (800) 428-9623 

Crosscheck: {800) 843-0760 

Equifax: (BOO) 437-5120 

International Check Services: {800) 631-9656 

SCAN: (BOO) 262-7771 

TeleCheck: (800) 710-9898 · 

REPORT STOLEN ATM CARDS AND CHANGE PASSWORDS IMMEDIATELY. 
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Get a new ATM card, account number and password. When creating a password, don't use 
common numbers like the last four digits of your SSN or your birth date. Monitor your account 
statement. You may be liable If fraud Is not reported quickly. 

FOR SUSPECTED FRAUDULENT CHANGE OF ADDRESS, NOTIFY LOCAL POSTAL 
INSPECTOR. 

Cail the U.S. Post Office to obtain the phone number of the local Postal Inspector. Find out 
where fraudulent credit cards were sent. Notify the local Postmaster for that address to forward 
all mall In your name to your own address. You may also need to talk with the mall carrier. U.S. 

- Postal Inspection Service 

U.S. Post Office 
Phone: (BOO) 2.75-8777 

REPORT MISUSE OF SOCIAL SECURITY NUMBER BY CALLING SECURITY 
ADMJ:NlSTR_ATTO!'I!, 

Order a copy of your Personal Earnings and Benefits Statement and check It for accuracy. The 
thief might be using your SSN for employment purposes. If you At specific fraud victim criteria, 
the Social Security Administration may change your Social Security N~mber. Report fraud: 

·(aGOj 2.69-02.7 i. Or"der Personal Earnings and Benefits Statement: (800) 772.-12.13. Web: l.L__S_, 

Social Security Administration 

FOR SUSPECTED MISUSE, CANCEL LONG DISTANCE CALUNG CARD ACCOUNTS 

If your long distance calling card has been stolen or you discover fraudulent charges, cancel the 
account and open a new one. Provide a password which must be used any time the account Is 
changed. 

-FOR MISSING OR FRAUDULENT PASSPORTS, NOTIFY THE US STATE 
DEPARTMENT. . - . 

Whether you have a passport or not, write the passport offl_ce to alert them_ to anyone ordering 
a passport fraudulently. 

SEEKING LEGAL ADVICE, 

You may want to consult a lawyer to determine legal action to take against creditors and/or 
credit.bureaus If they are not cooperative In removing fraudulent entries from your credit report 
or If negligence Is a factor. Call the local Bar Association or Legal Aid office to find an attorney 
who specializes In consumer law, the Fair Credit Reporting Act and the Fair Credit Billing Act. 

IDENTITY THEFT RESOURCES 

• California Office of Privacy Protection 
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• Electrolll_c...b.l.YiLc.Y_!oformatlon Center (EPIC) 

• Federal DeROslt Insurance Commission 

• E!!_deci!l.Ini de_Co_rnm~:>l9JJ_( FTC) 

• Prlvacy__filgbts Clearlngh9.J.!s.g 

• !)~ptroller of the Currenc¥ 

• US Justice Department 

• V_S Pos..tfilJ.o.s.pectlon Se_ryj_c;_e_ 

• !.L:i.P.\!bllc Interest Research GrOJJQ 

• !.LS Secret Service 
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Know Your Rights: 
California Identity Theft Victims' Rights 

Identity theft is taking someone's personal information and using it for an unlawful 
purpose, such as opening credit accounts or making charges on the victim's 
account. 1 

If you are a victim of identity theft you have.rights that can help you clear up your 
records and avoid paying debts you did not create. 

• You have the right to -file a police report of identity theft ·witli your local police 
department or sheriff's office, even if the crime was committed elsewhere. 2 A 
police report of identity theft is the key to getting the benefit of the other rights 
listed below. 

• You have the right to get copies of documents relating to fraudulent 
transactions or accounts created using your personal information. 3 

• You have the right to have information resulting from identity theft removed 
(blocked) from your credit reporting agency files. 4 

• You have the right to receive up to -12 free credit reports, one per month, in · 
the 12 months from the date of the police report. 5 

• You have the right to stop debt collection actions related to a debt resulting 
from identity theft. Before resuming collection, the collector must make a good 
faith determination that the evidence does not establish that the consumer is 

. not responsible for the debt. 6
. 

• You have the right to bring an action or assert a defense against anyone 
claiming a right to money or property in connection with a transaction resulting 
from identity theft. 7 

. 

If you are a victim of criminal identity theft, which occurs when an identity thief 
creates a false criminal record in your name, you have additional rights. 

- -------·--·--,---0---------------------------
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• You have the right to an expedited proceeding in Superior Court forgetting a 
judge's order finding that you are factually innocent. The judge may order the 
deletion, sealing, or labeling of records. 8 . . 

.. You. t:iav~ the right to be listed in the California Department of Justice's 
Identity Theft Victim Registry. This gives victims of criminal identity theft a 
mechanism for confirming their innocence. 9 

For more information on identity theft, including a Victim Checklist, go to 
wv11vv.pfivacy.ca.gov or call 1-866-785-9662. 

This fact sheet is for informational purposes and should not be construed as legal advice or as 
policy of the State of California. If you want advice on a paiticular.case, you should. consult an 
attorney or other expert. The fact sheet may be copied, if(l) the meaning of the copied text is not 
changed or misrepresented, (2) credit is given to the California Office of Privacy Protection, and 
(3) all copies are distributed free of charge. 

1 Californ.ia Penal Code Section 530.5. 
2 California Penal Code Section 530.6: 
3 California Penal Code Section 530.8; Fair Credit Repo1ting Act Section 609(e) (15 United States Code§ 
1681 g]. . ' . 
<California Civil Code Sections 1785.16(k),1785.16. l, 1785.16.3, l 785.203(b); Fair Credit Reporting Act 
Section 6058 [ 15 United States Code § 1681 c-2]. 
5 California Civil Code Section 1785. l 5.3(b). 
6 California Civil Code Section 1788.18. 
7 California Civil Code Section 1798.93. 
8 California Penal Code Section 530.6. 
'California Penal Code Sections 530.6-530.7. 

c:ALIFOl\NTA ()r:i:ICE OT: lNPORP..·lATlON Sr-:cUHJTY & PHJVt\C\' l~ROTl!CT\ON 
www.nispp.ca.µov 
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MEMORANDUM 

To: 
From: 

Re: 

Law Enforcement Officer-
Division of Privacy and Identity Protection 
The Federal Trade Commission 
Importance of Identity Theft Report 

The purpose of this memorandum is to explain what an "Identity Theft Report" is, 
and its impmiance to identity theft victims in helping them to recover. A police report 
that contains specific details of an identity theft is considered an "Identity Theft Report" 
under section 6058 of the Fair Credit Repmting Act (FCRA), and it entitles an identity 
theft victim to certain important protections that can help him or her recover more 
quickly from identity theft. 

Specifically, under sections 6058, 615(f) and 623(a)(6) of the FCRA, an Identity 
Theft Rep_ort can_be .. used to. permanently block fraudulent inforn1atio_n thatresults from 
identity theft, such as accounts or addresses, from appearing on a victim's credit report. It 
will also make sure these debts do not reappear on the credit reports. Identity Theft 
Reports can prevent a company from continuing to collect debts that result from identity 
theft, or selling them to others for c0llec;tion. An Identity Theft Report is also needed to 
allow an identity theft victim to place an extended fraud alert on his or her credit report. 
A copy of these sections of the FCRA is enclosed. 

In order for a police report to be considered an Identity Theft Report, and 
therefore entitle an identity theft victim to the protections discussed above, the police 
report must contain details about the accounts and inaccurate information that resulted 
from the identity theft. We advise victims to bring a printed copy of their fD Theft 
Complaint filed with the FTC with them to the police station in order to better assist you 
in creating a detailed police repo1i so that these victims can access the impmiant 
protections available to them if they have an Identity Theft Report. The victim should 
sign the ID Theft Complaint in your preseiice. If possible, you should attach or 
incorporate the ID Theft Complaint into the police report, and sign the "Law 
Enfoi·cement Report Information" section of the FTC's ID Theft Complaint. Jn addition, 
please provide the identity theft victim with a copy of the Identity Theft Report (the 
police report with the victirn's ID Theft Complaint attached or incorporated) to permit the 
victim to dispute the fraudulent accounts and debts created by the identity thief. 

For additional information on Identity Theft Reports or identity theft, please visit 
our website at http://www.ftc.fl:ov/bcp/edu/microsites/idtheft/. 

Enclosures: FCRA Sections 605B, 61 S(f), 623(a)(6) 
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ENCLOSURE: 
FCRA GOSB (15 U.S.C. § 1681c-2) Block oflnformation Resulting from Identity 

ThcH 

(a) Block 

Except as otherwise provided in this section, a consumer reporting agency shall block the 
reporting of any information in the file of a consumer that the consumer identifies as 
information that resulted from an alleged identity theft, not later than 4 business days 
after the date of receipt by such agency of--

(1) appropriate proof of the identity of the consumer; 

(2) a copy of an identity theft report; 

(3) the identification of such information by the consumer; and 

( 4) a statement by the consumer that the information is not information relating to any 
transaction by the cons_umer. 

(b) Notification· -

A consumer reporting agency shall promptly notify the furnisher of information 
identified by the consumer under subsection (a) of this section--

(1) that the information may be a result of identity theft; 

(2) that an identity theft report has been filed; 

(3) that a block has been requested under this section; and 

(4) of the effective dates of the block. 

( c) Authority to decline or rescind 

( 1) In general 

A co.nsumer reporting agency may decline to block, ·or may rescind any block; of 
information relating to a "c~onsumer under this section, if the consumer reporting agency 
reasonably determi11es that-- · 

(A) the information was blocked in error or a block was requested by the consumer in 

error; 

(B) the information was blocked, or a block was requested by the consumer, on the 
basis of a material misrepresentation of fact by the consumer relevant to the request to 

block; or 
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(C) the consumer obtained possession of goods, services, or money as a result of the 
blocked transaction or transactions. 

(2) Notification to consumer 

If a block of information is declined or rescinded under this subsection, the affected 
consumer shall be notified promptly, in the same manner as consumers are notified of 
the reinsertion of information under section 1681 i(a)(5)(B) of this title. 

(3) Significance of block 

For purposes of this subsection, if a consumer reporting agency rescinds a block, the 
presence of information in the file of a consumer prior to the blocking of such 
information is not evidence of whether the consumer knew or should have known that 
the consumer obtained possession of any goods, services, or money as a result of the . 
block. · . . ... . 

(d) Exception for resellers 

(1) No reseller file 

This section shall not apply to a consumer reporting agency, if the consumer reporting 
agency--

(A) is a reseller; 

(B) is not, at the time of the request of the consumer under st1bsection (a) of this 
section, otherwise furnishing or reselling a consumer report concerning the 
information identified by the consumer; and 

(C) informs the consumer, by any means, that the consumer may report _the identity 
theft to the Commission to obtain consumer information regarding identity theft. 

(2) Reseller with file 

The sole obligation of the consumer reporting agency under this section, with regard to 
any request of a consumer under this section, shall be to block the consumer rep011 
maintained by the consumer reporting agency from any subsequent use, if--

(A) the consumer, in accordance with the provisions of subsection (a) of this section, 
identifies, to a consumer reporting agency, information in the file of the consumer 
that resulted from identity theft; and 

(B) the consumer reporting agency is a reseller of the identified information. 
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(3) Notice 

In carrying out its obligation under paragraph (2), the reseller shall promptly provide a 
notice to the consumer of the decision to block the file. Such notice shall contain the 
name, address, and telephone number of each consumer reporting agency from which 
the consumer information was obtained for resale. 

(e) Exception for verification companies 

The provisions of this section do not apply to a check services company, acting as such, 
which issues authorizations for the purpose of approving or processing negotiable 
instruments, electronic fund transfers, or similar methods of payments, except that, 
beginning 4 business days after receipt of information described in paragraphs (I) 
through (3) of subsection (a) of this section, a check services company shall not report to 
a national consumer reporting agency described in secti.on 1681 a(p) of this title, any 
information identified in the subject identity theft report as resulting from identity theft. 

(f) .Access to blocked information by law enforcement agencies 

No provision of this section shall be construed as requiring a consumer reporting agency 
to prevent a Federal, State, or local law enforcement agency from accessing blocked 
information in a consumer file to which the agency could otherwise obtain access under 
this title. 
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e. 

ENCLOSURE: 
FCRA 615(f) (15 U.S.C. § 1681m(f)) Requirements on Users of Consumer Reports -

Prohibition on Sale or Transfer of Debt Caused by Identity Theft 

(f) Prohibition on sale or transfer of debt caused by identity theft 

(1) In general 

No person shall sell, transfer for consideration, cir plqce for collection a debt that such 
·person has been notified under section 168 lc-2 of this title has resulted from identity 
theft. 

(2) Applicability 

The prohibitions of this subsection shall apply to all persons collecting a debt described 
.. in paragrapl] (I) after tfle date ofa notification und~r paragraph(!). 

(3) Rule of constrnction 

· Nothing in this subsection shall be construed to prohibit~-

(A) the repurchase of a debt in any case in which the assignee of the debt requires 
such repurchase because the debt has resulted from identity theft; 

(B) the securitization of a debt or the pledging of a portfolio of debt as collateral in 
connection with a borrowing; or 

(C) the transfer of debt as a result of a merger, acquisition, purchase and assumption 
transaction, or transfer of substantially all of the assets of an entity. 
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ENCLOSURE: 
FCRA 623(a)(6) (15 U.S.C. § 1681s-2(a)(6)) Responsibilities of Furnishers of 

Information to Consumer Reporting Agencies - Duties of Furnishers upon Notice of 
Identity Theft-Related Information 

(6) Duties of furnishers upon notice of identity theft-related information 

(A) Reasonable procedures 

A person that furnishes information to any consumer reporting agency shall have in 
place reasonable procedures to respond to any notification that it receives from a 
consumer reporting agency under section 1681 c-2 of this title relating to information 
resulting from identity theft, to prevent that person from refurnishing such blocked 
information. 

(B) Information alleged to result from identity theft 

lf a consur:ner submits an identity theft report to a person who furnishes information 
to a consumer reporting agency at the address specified by that person for receiving 
such reports stating that infomiation maintained by such person that purports to relate 
to the consumer resulted from identity theft, the person may not furnish such 
information that purports to relate to the consumer to any consumer reporting agency, 
unless the person subsequently knows or. is informed by the consumer that the 
information is correct. 
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Reports and Other Services 

REPORTS 

Arrest Reports: Although so me arrest Information Is available to the public If the 
arrest was ma de within the past six months1 arrest reports are generalfy not 
authorized for release to the public, and can only be obtained with a sub.po~na or 

court order when there. Is a_pendlng CIVIi case. If you have a crlmlnal case pending, 

ccintact your defense attorney or public defender. If you are representing yourself, 

contact the Office of the City Attorney (for misdemeanor arrests) or the District 

AttrJrney (for feiony arrests} at the court where the trlal ls pending. If you are 

seeking a copy of an arrest report for a juvenile, or would like to obtain arrest 

Information from an arrest that occurred within the past six months, contact the 

Discovery Unit of Risk Management Group at (213) 978-2100 to determine If you 
are eligible to receive tills Information. 

Crime Reports: Jf you want to request a copy of a crime report, you must mall 

your written request to R&I Division (see below for malling address). You may only 
receive a crime report Jf you are the vlctlin, the victim's representative, or as 
provided In Section 6254 of the Government Cade. 

To:~~~aln a copy of a crime report, you must provide: 

1. · A cfieck or money order p·ayable to the LAPD In the amount of $23.00. 

This Is a n~n-refundable administrative fee charged to cover the cost of 

the record search1 and wlll not be refunded even If It is determined that no 
report exists. 

2. The name(s) and address( es) of the vlctlm(s). 

3. The lnsurarH:e pollcy number If the requester ls an Insurance company. 
4. A release from the victim If the request Is from an attorney .. 
5. The tYpe of repor~ - robbery, assault, etc. . · 

6. The date and locatlon of occurrence. 

7. A report {DR) number, If known. 

EXCEPTION (FEE WAIVER) FOR VICTIMS OF DOMESTIC VIOLENCE - Recent 
Callfornla leglslatlon provides that victims of domestic v!al'ence may request a copy 

of their crime report without charge. Due to the severe time ca nstraints imposed 

upon local law enforcernent agencies for providing a copy of the report
1 

victims of 

domestic violence shou!d apply dlrectly to the concerned Area of occurrence for a 

copy of their report. {Records and Identification Division will continue to process 
requests received by mall from vlr:tlrns of domestic violence as expeditiously as 
poss!ble. There wfll be no fee charged to the victim.} 

Mall to: 

Los Angeles Pol Ice Department 

Records and ldentlflcatlon Divis/On 
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Crlmo Snap5hot 

Road lhe Boot_ Magozlno 

.Gang lnjunc:!l~·ha 

Most Wanted 
' . ·-

MlS90l~~~\;·~r!ion.s 

For Your Famlly 

Provon1 Crlmo 

Youth Programs 

I Wonl to Know 

FAQs. 

Contact Us 

Trndomark 

FILE A 
COMMENDATION 

OR COMPLAINT 

Document Processing Unit 
P.O. Box 30158 
Los Angeles, CA 90030 

Traffic Reports: To obtain a copy of a traffic re.port, you must mall your request 

ta R&I Division .. Traffic reports can be released to authorized persons such as thE 

vlctlm, the victim's representative, or as provided In Section 20012 of the Vehicle 

Code. 

To obt".31n a copy Of a traff.IC'·report, please provide: 
. , ·'.' . ,-~·-. • .. ·r, 

1. A check or money order payable to LAPD In the amount of $23.00. This Is 

a non-refundable ad mlnlstratlve fee charged to cover the cost of the 

records search, and wlll not be refunded even If It Is determined that no 

report exists. 
2. The location and the party(les) involved In the colllslon, If known. 

3. The Insurance pollcy number lf tile requestor is an Insurance company. 

4. A release from an Involved party If the request Is from an attorney. 

5. The type of report - traffic. 

6. The date and location of occurrence. 

7. A report (DR) number1 lf known. 
· 8. The vehlcle llcense number, when applicable. 

Mall to: 
Las Angeles Police· Department 

Records and ldentlflcatlon Division 

Document Processing Unit 

P.O. Bax 30158 
Los Angeles, CA 90030 

Obtalhlng Detention Date Information 
Requests for lnrormatlon regarding detention date Information for LA.PD arrests, 

known as "Detention Letters," may be directed to the R&I Division's Watch 

Commander's Ofnce at Parker Center, 150 North Los Angeles Street, Room 210, 

between 7:00 a.m. and B:OO p.m., Monday through Friday, excluding weekends and 

holidays. 

Your detention letter request can only be processed for arrests made by the LAPD, 

and only If you were released from LAPD custady. The Fee for this lnformatlon Is 

$15.DO, payable by check, money order, or currency. 

If the lAPD arrested you 1 but you were held In ·~ql:inty CllSlody 1 please visit the Los 
Angeles County Sheriff's Office Records Bureau at 12440 East ·Im perlal Highway, 

Norwalk 1 or contact th~m at (562.) 465-7825. 

FINGERPRINT SERVICES 
The LAPD's nn·gerprlr1tlng capabllltles are For law enforcement support only ar1d, 

therefore, the LAPD does not provide Fingerprinting services for the el;J~llc. F~r 
Information regarding obtalnlng fingerprints, please refer to the Yello"w· Pages 
telephone listings under the headings of "Fingerprints," "Immlgratlqn," or ''.· · 

"Passports." 

PHOTOGRAPHS 

Crime Sc:ene Photographs: Crime scene photographs are rlcit releaSe'd exc~pt 
pursuant to a court onier. 

Traffic Colll slon Photograp 11s: You may obtain traffic colllston photographs If you 

have a lega I right to obtaln them. An lnltlal fee of $13.00 Is charged to determine 
whether photographs exlst and your.right to receive them. If photographs do exlst, 

R&I Division personnel wlll contact you to outline the subsequent charges that wlll 
vary depending on the quantity and size of the photographs. If yo\J are reque~tlng 
a trafffc collision report at the same time you are requesting the photographs, 

please prepare two separate checks. · 

Please mall your traffic. c_olllslon photograph request to: 

Los Angeles Pol lee Department 
Records and lder.tlflcatlon Division 
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Document Processing Unit 

P.O. Box 30158 
Los Angeles, CA 90030 

To obtain traffic cotnslon photographs, plerise provide: 

L A check o~ money order payable to Los Angeles Police Department In the 
amount of $13.00. This ls a non-refundable ad~lnlstratlve fee charged to 
cover the cost of the records search, and will not be refunded even If It Is 

determined that no ph!Jtographs exist. 

2. The losatlon and t_he party(les) Involved In the colllslon, If known. 

3. The Insurance policy number.It the requester Is an Insurance company. 
4. A release from an Involved party If the reQuest ls from an attorney. 

5. The date and location of occurrence. 
6. A report (DR} number, If known. 

7. The vehlcle license number, 

REGISTRATION 

Arson and Narcotics Offender Registrations: If you are required to register for an 
arson or narcotics offense with the lAPD, you must: 

1. 1. Register In person. 
2. 2. Bring a·photo lde-ntiflcatlan. 

3. 3. Provide your parole or probation officer's name and address, If required. 

Locatton: Parker Center1 Front Lobby Desk, 150 North Los Angeles Street, Los 

Angeles. 

Registration Avallablllty: Monday through Friday exc::ludlog weekends and holldays 
beginning at 4:00 a.m. and ending at 10:00 a.m. For further Information, contact 

the R&l Division Registration Unit at 213~485·2007. 

Sex Offender Roglstrations: As of October l 1 1995 1 the sex: offender registration 

process was decentrallied. If you reside within the LAPD's jurisdiction and are 

required to register as a se:x offender, you must report ta the LAPD CommunltY 

Pol Ice Station that covers the area of your residence and ask for a REACT detective 

to complete the registration process. Several Community Police Stations require an 
appointment to register. Please contact your local station and request appointment 

Information. 

Vehicles • Repossessed 

If your vehtc:le wa.S rep.6ssessed, you may be required to obtain an LAPD 

repossession release certlncate. Repossession relE!ase certificates _are only available 
at Parker Center, 150 North Los An_geles.Street, ROom 205. Business hours are 

7:00 AM until 9:00 PM, Monday through F'rlday 1 excluding holidays. The Fee Is _ 

$15.00. 

Wants or Warrants 

If you want ta know whether an outstanding want or warrant exists for you, you 

must appear In person at an LAPD Community Police Station. No speclflc "".'an~·or. 
warrant In.formation i"s provided telephonlcally. 

contact ur. I term6 & i:.ondltions I los angales police foundation 

--· ·----~·~·~--·---··tt•·-··-~----.. -·--·-~--~·-·· ... w ......... -··-- ''. ··-··- ·········-----·~ -~---·-1~ .. - ... - .. ~-·- ··- ·-·-·- -- ·······-·-··--·- . ____ , ........ , .... ~.··. ··~··· -··- ··---.·~·- .. --~·-·--··-----
+site by Llg/ltmy f ft) 200<1-B City of Los An9eles 
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Newport Beach Police Department - Copies of Repmis 

Newport Beach Police Department · 

Copies of Report?, 

o Arrest Reports are available 14 days after the date of arrest. Request for copies of 
arrest reports may be made by the arrestee only. Some exceptions may apply, please 

· contact the Front Desk (949) 644-3681, 8:00 am to 6:00 pm, 7 days a week for more 
information. 

o Crime Reports are available shortly after the report is filed. Requests for copies of crime 
reports may be made by any involved party except the listed suspect(s). Some exceptions 
may apply per Section 6254 of the Government Code. Please contact the Front Desk 
(949) 644-3681, 8:00 am to 6:00 pm, 7 days a week for more information. 

o Traffic Collision Reports are not automatically mailed; they must be requested. These 
reports are usually ready in 7-10 days. Before making your request, please call Records 
at (949) 644 3682. Have your case number (DR#) ready, and verify that the report· is 
ready for release. 

• ~equest tor Copies of Reports 111ciy be made in person or through the mail. 

o If requesting in person, please present valid photo ID and payment of $4.00 at the 
Front Desk between the hours of 8:00 am and 6:00 pm any day of the-week. 

b If requesting through the mail, please enclosed a note with the following 
information: 

• your name (if your name is not listed on the report tell us how you were 
involved in the case) 

m your case number, (if known, please supply date/time of incident and other 
pertinent information). 

a and address/phone number so that we can contact you if we need more 
information. · · · '· ' 

o All mail requests must also Include a check for $4.QC' .'!~d <i photocopy of valid 
photo ID. 

o Please make checks payable to ''The City of Newport Beach.". 
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AB 1897 Assembly Bill - Bill Analysis 

D 

AB 1897 (Davis) 

SENATE COMMITTEE ON Public Safety 
Senator John Vasconcellos, Chair 

1999-2000 Regular Session 

As Amended June 20, 2000 
Hearing date: June 27, 2000 
Penal Code 
JM:mc 

IDENTITY THEFT -

CLEARING THE NAMES OF VICTIMS 

HISTORY 

Source: Los Angeles County District Attorney 

A 

B 

1 
8 
9 
7 

Prior Legislation: AB 156 (Murray) - Ch 768, Sts. 1997; SB 1374 
(Leslie) - Ch. 488, Sts. 1998 

Support: California Public Interest Research Group; Consumers 
Union; League of California Cities; Privacy Rights 
Clearinghouse; Sacramento County Sheriff's Department; 

San Bernadina County ·srie-rif(•.s Department; San Diego 
County Sheriff's Department; City of Lakewood; City of 

-~Dana Point; Culver City; California District Attorneys 
Association · 

Opposition:None known 

Assembly· Floor Vote: Ayes 7 B ·- -Noe·s o· 

(NOTE: SEE COMMENT # 2 FOR A DISCUSSION OF AMENDMENTS TO BE 

(More) 

AB 1897 (Davis) 

Page I of9 
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Page 2 

OFFERED IN COMMITTEE BY THE AUTHOR TO ADDRESS CONCERNS AS TO 
PROVISIONS IN THE BILL REFERRING TO THE STATUTE THAT ALLOWS AN 
ARRESTED PERSON TO OBTAIN A JUDICIAL DECLARATION OF INNOCENCE.) 

KEY· ISSUE 

SHOULD THE VICTIM OF IDENTITY THEFT BE ALLOWED TO PETITION THE COURT 
FOR AN EXPEDITED DETERMINATION OF FACTUAL INNOCENCE IF THE 
PERPETRATOR OF THE THEFT WAS ARRESTED FOR OR CONVICTED OF A CRIME 
UNDER THE VICTIM'S NAME OR WHERE THE VICTIM'S NAME HAS BEEN 
MISTAKENLY ASSOCIATED WITH A RECORD OF CRIMINAL CONVICTION? 

PURPOSE 

The pu~ose of: t]·,_'is hj 11 is to create a judicial process whert?by 
victims of identity theft can clear their names. 

Existing law provides a process for a person arrested.for a 
crime to obtain a ~ourt order for destruction of arrest records 
based upon. the p~.c8on: s factual innocenct=. 'This process would 
be available to a victim of identity theft. (Pen. Code 
851·. 8.) 

Existinq law provides that it is an alternative 
felony/misdemeanor for a person to willfully obtain personal 
identifying information, as defined, of another person and use 
another individual's personal identifying information and 
obtain, or attempt to obtain, credit, goods, or services in the 
name of the other person without the consent of that person. 
(Pen. Code 530.5.) 

Existing law ~efines "pe~sonal identifying information'' as the· 
name, address,. t.eleph,one number,. driver's license number, s.ocial 
security number, place of employment, employee identification 
number, mother's maiden name, demand deposit account number, 
savings account number, or credit card number of an individual 

person. (Pen. Code 530. 5, subd. (b).) 

(More) 

AB 1897 (Davis) 
Page 3 
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Existing law provides that every person who falsely represents 
or identifies himself as another person or a fictitious person 
to certain enumerated peace officers upon a lawful detention or 
arrest to evade proper identification is guilty of a 
misdemeanor. (Pen. Code 148.9, subd. (a).) 

Existing law provides that a person who manufactures or sells 
~~~~~~d-o_c_u_m_e_n-ts falsely purported to be government identification is 

0 

guilty of .a misdemeanor punishable by imprisonment in county 
jail for one year and/or by a fine of not more than $1,000 for a 
first-tim~ conviction and not more than $5,000 for a subriequent 
conviction. (Pen. Code 529.5.) 

Existing law provide that any person who possesses a document 
falsely purported to be government identification knowing that 
it is not a government issued document is guilty of a 
misdemeanor, punishable by a fine of not less than $1,000 and 
not more than $2,500. (Pen. Code 529.5, subd, (c) .) 

Existing law provides that any person who gives false 
information to a peace officer performing his or her duties 
under the Vehicle Code is guilty of an infraction: (Veh. Code 
31.) 

_This bjll would allow a person who suspects that he or she is a 
victim of identity theft to initiate an investigation at his or 

··;her local law enforcement agency and to-~btain a police report 
to document the fact of the identity theft and that the law 

·enforcement agency "shall begin an investigation of the facts, 
or if the suspected crime occurred in a different jurisdiction, 
refer the matter to the law enforcement agency where the 
suspected crime was committed . 

This bill provides that a victi~ of suspected identity theft may 
petition the court for an "expedited" judicial determination of 
factual innocence under the following circumstances and pursuant 
to the following procedures: 

(More) 

.Z\B 1897 (Davis) 
Page 4 

Where the perpetrator of th~ identity theft was convicted of a 
crime under the victim's identity. 

Where the identity theft victim's name has been mistakenly 
associated with a record of criminal conviction. 

Judicial determination of these issues shall be made after 
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consideration of declarations, affidavits, police report and 
reliable information submitted by the parties. 

Where the court finds the petitioner factually innocent, the 
court shall issue an order certifying that fact. 

This bill further provides that where the "perpetrator" of 
identity theft was arrested· but not convicted of a crime,· the 
identity theft victim may seek a judicial determination of 
factual innocence pursuant to Penal Code section 851.B. 
(Author's amendments to be offered will delete this provision 
and combine this process with the other provisions added by this 
bill.) 

COMMENTS 

1. Need for This Bill 

According to the sponsor, the Los Angeles County District 
Attorney: 

''Criminal identity theft'' - the use of another's 
identity information durin~ arrest or through 
prosecution - is sharply on the rise. Criminal 
identity theft creates a false criminal record for a 
blarneiess victim. Today, growing nuiitb~~s cf innocent 
victims of this practice are subject to erroneous 
arrest and incarceration, or collateral harm such as 
denial of employment, because a false criminal history 
has been created by criminal's use of their 
identifying information. 

(More) 

AB 18 97 (Davis) 
Page 5. 

AB 1897 would provide that ari identity theft victim 
can petition for an expedited judicial determination 
of factual innocence upon presentation of a valid 
police report and other specified information, where 
the perpetrator of the identity theft was arrested or 
the victim's name was mistakenly associated with a 
record of criminal conviction. The existing statute 
for declaring factual innocence - Penal Code section 
851. 8 - will remain available vihere the perpetrator of 
identity theft was arrested for, but not convicted of, 
a crime. 
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2. Establishing Factual Innocence Under Penal Code Section 
851.8 

a. General Background on Penal Code Section 851.B 

Penal Code sections 851.B and 851.85 were enacted in 1980 
pursuant to AB 2861 (Hannigan) - Chapter 1172. Penal Code 
section 851.8 provides a procedure whereby a person who has 
been arrested or detained and is factually innocent may 
request a law enforcement agency or the court to provide for 
the sealing and destruction of the arrest· record. 

Specifically, under Penal Code section 851.8, a person can 
petition to have arrest records sealed and destroyed where no 
accusatory pleading is filed. If the law enforcement agency 
determines that the person arrested is factually innocent, the 
records will be sealed for three years and then destroyed. 
That law enforcement agency must notify the Department of 
Justice (DOJ) that the person has been found factually 
innocent. Affidavits, police reports or other evidence may 
support any judicial determination of factual innocence. The 
petitioner has the initial burden of proof to show that no 
reasonable cause exists to believe that the arrestee committed 
the offense. If the court finds that not reasonable cause 
exists, the burden then shifts to the respondent to show that 
a reasonable cause exists to believe that the petitioner 
committed the offense. 

(More) 

AB 1897 (Davis) 
Page 6 

b. Use of Section 851.B by Victims of Identity Theft Under 
Current Law 

Clearly, a victim of identity theft who has been arrested for 
a crime that another person committed while using the name of 
the victim could obtain a declaration of factual innocence 
under Penal Code section 851.8. This bill would not affect 
that process. 

3. New Section for Clearing the Name of a Victim of Identity 
Theft 

As amended on June 20, 2000, the bill provides that a victim of 
identity theft may petition for an expedited certificate of 
factual innocence under Penal Code section 530.6 (created by 
this bill) if the "perpetrator of identity theft was convicted 
of a crime under the victim's identity.'' Such circumstances 
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_would likely be relatively rare. More often, the perpetrator 
would be convicted of fraud related to the identity theft 
(fraudulent use of a credit card to obtain services, etc.) and 
also the identity theft, per se. 

4. Provision Purporting to Allow Victim of Identity Theft to 
Avail Himself or Herself of the Relief Provided by Penal Code 
Section 851.8 

(More) 

AB 18 97 (Davis) 
Page 7 

The bill. als_o states that a vic_tim of identity theft may 
petitiori'the court for-relief u~der Perial Cod~ section 851.B 
wiic.Ce the perpeb·c. lu£ uf the theft was arrested under the 
victim's identity, but not convicted. This would essentially 
act as "remote" amendment of f>enal Code section 851.8 without a 
direct change to that section, as Penal Code section 851.B only 
applies to allow a factually innocent person .who has.been 
arrested for· a crime that he or she did not do to ·obtain a 
declaration of his or her innocence.<1> 

The reference to section· 851. 8 in this bill is apparently an 
attempt to confer standing (the right to appear in court in a 
matter) on a person who was not arrested to appear in a· 
proceeding under section 851.8. A person who was not arrested 
for a crime could not otherwise appear in such an action. 

5. Problems with Using section 851.8 to Clear the Name of an 
Identity Theft Victim Who was not Arrested for a Crime 

a. Basic Inapplicability_ of Section 851.B to Situations 
Where ID Theft vi·ctim was· not Arrested 
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The determination· of factual innocence under Penal Code 
section 851.8 is interwoven with or indistinguishable from an 
order declaring that a person's arrest records must be 
destroyed and the arrest treated as though it never occurred. 
Where the identity theft victim was not arrested, the use of 
section 851.B would create a rather tortured process. 

consider this provision i'n Penal Code section B 51. B: "If the 
court finds the arrestee to be factual·ly innocent of the 
charges for which the arrest was made, then the court shall 
order the law enforcement agency having jurisdiction over the 
offense, the Department of Justice, and any law enforcement 
agency which arrested the petitioner or participated in the 
arrest of the petitioner for an offense for which the 

<1> Section 851.B also can extend to situations where people 
have been charged with crimes that have been dismissed and even 
where the person was wrongly convicted. 

AB 1897 (Davis) 
Page 8 

petitioner has been found factually innocent under this 
section to seal their arrest records and the court order to 
seal and destroy such records . '' 

·-. .. , .. 
However, where a perpetrator of identity theft was arrested 
under the name· of the victim· of identity thefti the arrest was 
likel~proper, it was merely done u~der the incorrect name. 
The perpetrator may well have committed· a.crime. The fact 
that a person was not convicted does not mean that he or she 
was factually innocent of the crime. A key witness could die 
or disappear. Evidence could be lost or be perceived by the 
jury as weak. The· defendant may·enter a plea bargain· that 
included dismissal of the identity theft related crime. 
However, law enforcement must keep records of the crime and 
the arrest. The arrestee should be prosecuted if there is 
probable cause of his or her guilt. 

b. Courts Would Need to Construct Undefined and Possibly 
Conflicting Remedies 

Using Penal Code section 851.8 to clear the name of an 
identity theft victim would require the court to create some 
undefined, non-statutory remedy. This remedy would require 
the court, without statutory authority, to somehow remove the 
name Df the victim of identity theft from the record of arrest 
and to somehow replace the victim's name with the name of the 
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perpetrator. Each judge could do this in his or her own way. 
There would be no_uniformity of process or relief in such 
cases. 

Although Judicial Council has apparently approved the current 
language in the bill~ the fix appears to be extremely 
cumbersome. Some victims of identity theft would apply for 
relief under new Penal Code section 530.6, others would apply 
for relief under Penal Code section 851.8, a section that ~as 
only been used to clear the records of people who were 
incorrectly arrested for crimes they did not commit. This 
raises the possibility that different rules would develop for 
victims of identity theft who wished to clear their names. 

AB 1897 (Davis) 
Page 9 

6. Amendments to Cure Penal Code Section 851.8 Problems are 
Acceptable to the Author 

These issues may be susceptible to a relatively simple fix. 
Perhaps the bill should be amended to reflect that a victim of 
identity theft could obtain a certificate of factual innocence 
where a perpetrator of identity theft was "arrested for and not 
convicted or convicted of a crime under the victim's identity." 
(See, page 5, line 24.) 

SHOULD THE BILL BE AMENDED TO PROVIDE THJl,_T A PERSON WHO.WAS THE 
VICTIM OF ·IDENTITY THEFT COULD OBTAIN A CERTIFICATE OR 
DECLARATION OF FACTUAL· INNOCENCE WHERE THE PERPETRATOR OF THE 
IDENTITY THEFT WAS ARRESTED FOR OR CONVICTED OF A CRIME UNDER 
THE VICTIM'S IDENTITY? 

* ** **.** * ***** * * * 
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