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DRAFT STAFF ANALYSIS 
AND 

PROPOSED STATEMENT OF DECISION 
Education Code Sections 11500, 11501, 11502, 11503, 11504, 11506, 49091.10, 49091.14, 

51101, 51101.1 

Statutes 1990, Chapter 1400; Statutes 1998, Chapter 864; Statutes 1998, Chapter 1031;  
Statutes 2001, Chapter 749; and Statutes 2002, Chapter 1037 

Parental Involvement Programs 
03-TC-16 

San Jose Unified School District, Claimant 

Attached is the draft proposed statement of decision for this matter.  This draft proposed 
statement of decision also functions as the draft staff analysis, as required by section 1183.07 of 
the Commission’s regulations.   

EXECUTIVE SUMMARY 
Overview 
This test claim addresses activities associated with parent involvement and rights with regard to 
the education of their children pursuant to various Education Code sections.  The reimbursable 
activities alleged by the claimant include the adoption of parent involvement policies, providing 
parents access to classrooms and class materials, and providing notice to parents of specific 
education related rights.   

Before the enactment of the test claim statutes, existing state laws provided for the 
encouragement of parental involvement in the education of their children in the context of 
specific programs.1  In addition, prior to the enactment of the test claim statutes, various code 
sections provided parents specific rights regarding parents’ involvement in their children’s 
education, including the provision of notice.  In fact, some of these rights were the subject of 
prior test claims heard and decided by the Commission. 

Additionally, existing federal law also requires parental involvement components as a condition 
of receiving federal funds.  For example, programs funded under Chapter 1 of the Elementary 
and Secondary Education Act of 1965 (ESEA) as amended by the Augustus F. Hawkins-Robert 
T. Stafford Elementary and Secondary School Improvement Amendments of 1988  

1 For example, the School Improvement Plans (SIP) program (former Ed. Code, § 52000 et seq.) 
and the High Priority Schools Grant program (Ed. Code, § 52055.600 et seq.).  Funding for SIP 
activities is currently found in the “School and Library Improvement Block Grant” at Education 
Code section 41570 et seq. 
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(Pub. L. No. 100-297) were required to include parent involvement components in programs 
funded with Chapter 1 funds.   

In the context of the existing patchwork of state and federal laws addressing parental 
involvement in education, the Legislature enacted the test claim statutes, which restate, 
supplement, and add to the rights afforded parents and guardians.   

Procedural History 
The Parental Involvement Programs (03-TC-16) test claim was filed on September 25, 2003.   
As a result, the reimbursement period for any reimbursable state-mandated new program or 
higher level of service found in this test claim begins on July 1, 2002.2  On April 28, 2004, the 
Department of Finance (Finance) filed comments to the test claim.  On May 25, 2004, the 
claimant filed comments in response to Finance’s comments.     

Commission Responsibilities 
Under article XIII B, section 6 of the California Constitution, local agencies and school districts 
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of 
service.  In order for local government to be eligible for reimbursement, one or more similarly 
situated local agencies or school districts must file a test claim with the Commission.  “Test 
claim” means the first claim filed with the Commission alleging that a particular statute or 
executive order imposes costs mandated by the state.  Test claims function similarly to class 
actions and all members of the class have the opportunity to participate in the test claim process 
and all are bound by the final decision of the Commission for purposes of that test claim.   

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.  In 
making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure 
the perceived unfairness resulting from political decisions on funding priorities.3   

Claims 
The following chart provides a brief summary of the claims and issues raised and staff’s 
recommendation. 

Subject  Description  Staff Recommendation 
Education Code sections 
11500, 11501, 11502, 
11503, 11504, 11506 

These code sections address the 
importance of parent 
involvement in education and 
require the adoption of a parent 
involvement policy in education. 

Partially Approve:  (1) the plain 
language of most of the code 
sections do not impose any 
activities on schools; (2) the 
activity required under section 
11503 is triggered by a school’s 
underlying discretionary 
decision; (3) section 11504 
imposes a reimbursable state-

2 Government Code section 17557(e). 
3 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802. 
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mandated new program or higher 
level of service for the one-time 
activity to adopt a parent 
involvement policy.  School 
districts formed, or school 
districts with schools formed, 
during the reimbursement period 
that could not have adopted 
parent involvement policies prior 
to the 2002-2003 fiscal year are 
eligible for reimbursement for 
this activity. 

Education Code sections 
49091.10 and 49091.14 

These code sections address 
parental review of instructional 
materials, classrooms, school 
activities, and curriculum. 

Partial Approve:  Section 
49091.10 imposes a 
reimbursable state-mandated 
new program or higher level of 
service on schools to make pupil 
assessments available to parents 
upon request and to arrange for 
parental observation of classes.  
Section 49091.14, which 
requires compiling and 
producing the school curriculum 
at the request of a parent, does 
not impose a new program or 
higher level of service.  

Education Code sections 
51101 and 51101.1 

These code sections set forth a 
list of parent education related 
rights, and restate these rights for 
parents of English learners.  
Also, the code sections require 
the adoption of a policy 
regarding parent involvement in 
education.  Additionally, they 
require the notification of 
parents of English learners of 
specific rights.   

Partial Approve:  Section 51101 
imposes a reimbursable state-
mandated new program or higher 
level of service on school 
districts for the one-time activity 
to adopt of a policy regarding the 
involvement of parents in 
education.  Section 51101.1 
imposes a reimbursable state-
mandated activity on school 
districts to notify parents of 
English learners, under specified 
conditions, of specific rights.   
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Analysis 
1. Programs to Encourage Parental Involvement (Ed. Code, §§ 11500, 11501, 11502, 

11503, 11504, and 11506): 

These code sections address the importance of parent involvement in education and 
require the adoption of a parent involvement policy in education.  The plain language of 
sections 11500, 11501, 11502, and 11506 do not impose any requirements on school 
districts.   

Section 11503 requires each school district to establish a parent involvement program for 
each school in the district that receives funds under Chapter 1 of the federal Elementary 
and Secondary Education Act of 1965 (ESEA), as amended by the Augustus F. Hawkins-
Robert T. Stafford Elementary and Secondary School Improvement Amendments of 1988 
(Pub. L. No. 100-297).  Section 11503 requires the parent involvement program to 
contain, at a minimum, elements specified by the section.  Chapter 1 of the ESEA 
provides voluntary grant funding to schools for the purpose of improving educational 
opportunities of educationally deprived children at the preschool, elementary, and 
secondary levels.  However, because the receipt of Chapter 1 funding is voluntary, any 
requirement imposed by section 11503 is triggered by an underlying discretionary 
decision by a school district.  Thus, staff finds that section 11503 does not impose a 
reimbursable state-mandated new program or higher level of service.   

Section 11504 requires each school district to adopt a policy on parent involvement 
consistent with the purposes and goals set forth in section 11502 for each school that does 
not receive funds under Chapter 1 of the ESEA.  Staff finds that section 11504 imposes a 
reimbursable state-mandated new program or higher level of service for the one-time 
activity to adopt a parent involvement policy.  School districts formed, or school districts 
with schools formed, during the reimbursement period that could not have adopted parent 
involvement policies prior to the 2002-2003 fiscal year are eligible for reimbursement for 
this activity. 

2. Parental Review of Instructional Materials, School Activities, and Curriculum (Ed. Code,  
§§ 49091.10 and 49091.14) 

These code sections require schools, upon request of a parent, to provide instructional 
materials, assessments and curriculum for review and to arrange for an opportunity to 
view classrooms and school activities. 

Staff finds that section 49091.10 imposes a reimbursable state-mandated new program or 
higher level of service on schools to make pupil assessments available to parents upon 
request and to arrange for parental observation of classes.  However, staff finds that the 
requirement to provide the instructional materials for review is not new and so does not 
impose a reimbursable state-mandated new program or higher level of service. 

Additionally, the requirement that schools compile and produce the school curriculum at 
the request of a parent under section 49091.14, was required prior to the enactment of the 
test claim statute.  As a result, staff finds that section 49091.14 does not impose a 
reimbursable state-mandated new program or higher level of service. 
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3. Rights of Parents and Guardians (Ed. Code, §§ 51101 and 51101.1) 

These code sections set forth a list of parental education related rights.  Also, section 
51101 requires the adoption of a policy for each school in a district regarding the 
involvement of parents and guardians in the education of their children.  Section 51101.1 
restates the rights of parents for parents of English learners and requires schools to notify 
such parents of their rights.    

Staff finds that section 51101 imposes a reimbursable state-mandated new program or 
higher level of service on school districts for the one-time activity to adopt a policy 
regarding the involvement of parents in education.  Although, Education Code section 
11504 also requires the adoption of a parent involvement policy, section 51101 includes 
specific components not required by Education Code section 11504.  School districts 
formed, or school districts with schools formed, during the reimbursement period that 
could not have adopted parent involvement policies prior to the 2002-2003 fiscal year are 
eligible for reimbursement for this activity. 

In addition, schools were already required to provide notice of some of the rights set forth 
in sections 51101(a) and 51101.1(b).  As a result, staff finds that section 51101.1 imposes 
a reimbursable state-mandated activity on school districts to notify parents of English 
learners, under specified conditions, of only some of the rights listed in sections 51101(a) 
and 51101.1(b). 

Conclusion 
For the reasons discussed above, staff finds the plain language of some of the code sections does 
not impose any requirements on school districts.  In addition, some of the activities associated 
with notifying parents of specific rights or providing specific information to parents are not new 
as compared to the requirements in effect immediately prior to the enactment of the code 
sections.  As a result, the Commission concludes that some of the activities do not constitute 
state-mandated new programs or higher levels of service.  

However, the Commission finds that Education Code sections 11504, 49091.10(b), 51101(b), 
and 51101.1(a), as added or amended by the test claim statutes, impose a partial reimbursable 
state-mandated program on school districts within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514 for the activities listed on pages 43 
through 44, under section V of the analysis titled “Conclusion.” 

Staff Recommendation  
Therefore, staff recommends that the Commission adopt the proposed statement of decision to 
partially approve this test claim.   
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

 

IN RE TEST CLAIM ON: 

Education Code Sections 11500, 11501, 
11502, 11503, 11504, 11506, 49091.10, 
49091.14, 51101, 51101.1 
 
Statutes 1990, Chapter 1400; Statutes 1998, 
Chapter 864; Statutes 1998, Chapter 1031;  
Statutes 2001, Chapter 749; and Statutes 2002, 
Chapter 1037 
 

 

Filed on September 25, 2003 

By San Jose Unified School District, Claimant. 

Case No.:  03-TC-16 

Parental Involvement Programs 
STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, CALIFORNIA 
CODE OF REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Proposed for Adoption:   
December 7, 2012) 

 

DRAFT PROPOSED STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on December 7, 2012.  [Witness list will be included in the final 
statement of decision.] 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
sections 17500 et seq., and related case law. 

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the 
test claim at the hearing by a vote of [vote count will be included in the final statement of 
decision]. 

Summary of the Findings 
This test claim addresses activities associated with parent involvement and parent rights in the 
education of their children pursuant to various Education Code sections.  The activities include 
the adoption of parent involvement policies, providing parents access to classrooms and class 
materials, and providing notice to parents of specific education related rights.   

The Commission finds that the plain language of some of the code sections does not impose any 
requirements on school districts.  In addition, some of the activities associated with notifying 
parents of specific rights or providing specific information to parents are not new as compared to 
the requirements in effect immediately prior to the enactment of the code sections.  As a result, 
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the Commission concludes that some of the activities do not constitute state-mandated new 
programs or higher levels of service.  

However, the Commission finds that Education Code sections 11504, 49091.10(b), 51101(b), 
and 51101.1(a), as added or amended by the test claim statutes, impose a partial reimbursable 
state-mandated program on school districts within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514 for the activities listed on pages 46 
through 47, under section V of the analysis titled “Conclusion.” 

COMMISSION FINDINGS 
I. Chronology 
09/25/2003 Claimant, San Jose Unified School District, filed test claim Parental 

Involvement Programs (03-TC-16) with the Commission on State 
Mandates (Commission).4  

10/28/2003 The Department of Finance (Finance) filed request for extension of time 
for comments on test claim. 

11/07/2003 Commission staff granted Finance’s extension of time for comments to 
February 7, 2004. 

02/13/2004 Finance filed request for extension of time for comments on test claim. 

02/18/2004 Commission staff granted Finance’s extension of time for comments to 
March 19, 2004. 

04/28/2004 Finance filed comments on the test claim. 

05/25/2004 Claimant filed response to Finance’s comments. 

06/25/2008 Claimant filed for postponement of test claim Parental Involvement 
Programs (03-TC-16) until new representation is identified. 

08/17/2012 Claimant representative submitted comments clarifying that representation 
for Parental Involvement Programs (03-TC-16) did not change. 

II. Introduction 
This test claim addresses activities associated with parent involvement and parent rights with 
regard to the education of their children pursuant to various Education Code sections.  The 
reimbursable activities alleged by the claimant include the adoption of parent involvement 
policies, providing parents access to classrooms and class materials, and providing notice to 
parents of specific education related rights.   

Before the enactment of the test claim statutes, existing state laws provided for the 
encouragement of parental involvement in the education of their children in the context of 
specific programs.5  In addition, prior to the enactment of the test claim statutes, various code 

4 Potential period of reimbursement begins on July 1, 2002, the start of the 2002-2003 fiscal 
year.  See Government Code section 17557(e).   
5 For example, the School Improvement Plans (SIP) program (former Ed. Code, § 52000 et seq.) 
and the High Priority Schools Grant program (Ed. Code, § 52055.600 et seq.).  Funding for SIP 
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sections provided parents specific rights regarding involvement in their children’s education, 
including the provision of notice.6  In fact, some of these rights were the subject of prior test 
claims heard and decided by the Commission.7 

Additionally, existing federal law also requires parental involvement components as a condition 
of receiving federal funds.  For example, programs funded under Chapter 1 of the Elementary 
and Secondary Education Act of 1965 (ESEA) as amended by the Augustus F. Hawkins-Robert 
T. Stafford Elementary and Secondary School Improvement Amendments of 1988  
(Pub. L. No. 100-297) were required to include parent involvement components in programs 
funded with Chapter 1 funds.8   

In the context of the existing patchwork of state and federal laws addressing parental 
involvement in education, the Legislature enacted the test claim statutes, which restate, 
supplement, and add to, the rights afforded parents and guardians.   

III. Positions of the Parties 
A. Claimant’s Position 

The claimant contends that the test claim statutes impose reimbursable state-mandated costs for 
school districts to provide state-mandated new programs or higher levels of service related to 
encouraging parental involvement in the education of children.  The activities alleged to be 
reimbursable include developing polices to encourage parental involvement in education, 
adopting these policies, implementing these policies, informing parents that they can directly 
affect the success of their children’s learning, training teachers and administrators to 
communicate effectively with parents, making primary supplemental instructional materials and 

activities is currently found in the “School and Library Improvement Block Grant” at Education 
Code section 41570 et seq. 
6 For example, Education Code section 48980 which provided for annual parental notification of 
specific school rules, and parent and student rights.  Also, Education Code section 49063 which 
provides parents the ability to view and contest the contents of their child’s pupil records.   
7 Education Code section 49063 was the subject of the Annual Parent Notification – 1998-2000 
Statutes (99-TC-09/00-TC-12) test claim, on which the Commission has made a final decision.  
Statement of decision for Annual Parent Notification – 1998-2000 Statutes (99-TC-09/00-TC-
12) test claim, adopted December 12, 2001, at <http://www.csm.ca.gov/sodscan/139.pdf> as of 
October 16, 2012.  See also, the test claims surrounding the School Accountability Report Card 
(SARC) which requires notifying parents about specific information about the school.  School 
Accountability Report Cards (97-TC-21), Reconsideration of School Accountability Report 
Cards I (04-RL-9721-11), Reconsideration of School Accountability Report Cards II (05-RL-
9721-03), and School Accountability Report Cards II and III (00-TC-09, 00-TC-13, 02-TC-32) 
test claims and reconsiderations, <http://www.csm.ca.gov/sod_scan.shtml#s2> as of October 16, 
2012.   
8 ESEA as reauthorized by the Augustus F. Hawkins–Robert T. Stafford Elementary and 
Secondary School Improvement Amendments of 1988 (Pub. L. No. 100-297, § 1016) codified at 
former 20 United States Code section 2726.  Currently, reauthorized by the NCLB ((Pub. L. No. 
107-110, § 1118) (20 U.S.C. § 6318)). 
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assessments available for inspection by a parent in a reasonable timeframe upon request, and 
allowing parents to observe classes or activities in a reasonable timeframe, upon request.  

On May 25, 2004, in response to Finance’s comments, the claimant argues that legal compulsion 
is not an absolute prerequisite to a finding of a reimbursable mandate, and suggests that in the 
absence of legal compulsion it is Finance’s burden to show that practical compulsion does not 
exist.  In addition, the claimant notes that Finance’s assertion regarding costs being minimal for 
some of the activities is not an exception to reimbursement set forth in Government Code section 
17556.   

B. The Department of Finance’s Position 
Finance generally argues that most of the Education Code sections pled by the claimant do not 
impose a state-mandated activity or a new program, and therefore, are not reimbursable.  To the 
extent that some of the code sections impose state-mandated activities, Finance asserts that the 
costs of these activities should be minimal.   

IV. Discussion 
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service. 

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”9  Thus, the subvention requirement of section 6 is “directed 
to state-mandated increases in the services provided by [local government] …”10 

Reimbursement under article XIII B, section 6 is required when the following elements are met: 

1. A state statute or executive order requires or “mandates” local agencies or school districts 
to perform an activity.11 

2. The mandated activity either: 

a. Carries out the governmental function of providing a service to the public; or  

b. Imposes unique requirements on local agencies or school districts and does not 
apply generally to all residents and entities in the state.12   

9 County of San Diego v. State of California (1997)15 Cal.4th 68, 81. 
10 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
11 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School 
Dist.) (2004) 33 Cal.4th 859, at p. 874. 
12 San Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.  
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3. The mandated activity is new when compared with the legal requirements in effect 
immediately before the enactment of the test claim statute or executive order and it 
increases the level of service provided to the public.13   

4. The mandated activity results in the local agency or school district incurring increased 
costs.  Increased costs, however, are not reimbursable if an exception identified in 
Government Code section 17556 applies to the activity. 14 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.15  The determination 
whether a statute or executive order imposes a reimbursable state-mandated program is a 
question of law.16  In making its decisions, the Commission must strictly construe article XIII B, 
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”17 

A. Some of the Test Claim Statutes Impose State-Mandated New Programs or Higher 
Levels of Service on School Districts within the Meaning of Article XIII B, Section 6. 

Although the Education Code sections pled by the claimant are related because they address 
parental rights and involvement in education, some of the code sections represent separate efforts 
to address these issues.  As a result, this analysis will address the code sections as follows:   
(1) Programs to Encourage Parental Involvement (Ed. Code, §§ 11500, 11501, 11502, 11503, 
11504, and 11506); (2) Parental Right to Inspect Instructional Materials and School Curriculum, 
and to Observe School Activities (Ed. Code, §§ 49091.10 and 49091.14); (3) Rights of Parents 
and Guardians (Ed. Code, §§ 51101 and 51101.1); and (4) Summary of State-Mandated New 
Programs or Higher Levels of Service. 

(1) Programs to Encourage Parental Involvement (Ed. Code, §§ 11500, 11501, 11502, 
11503, 11504, and 11506) 

Education Code sections 11500, 11501, 11502, 11503, 11504, and 11506 address the statewide 
framework for parental involvement programs in education.   

  

13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
14 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code  
sections 17514 and 17556. 
15 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code  
sections 17551 and 17552.   
16 County of San Diego, supra, 15 Cal.4th 68, 109. 
17 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
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a. Requirements imposed by Education Code Sections 11500, 11501, 11502, 11503, 
11504, and 11506. 

Education Code section 11500 sets forth legislative findings regarding parental involvement in 
education.  The Legislature found that although there has been a “substantial increase in school 
funding [from 1985-1990], a significant percentage of the school-aged population ... is learning 
well below the statewide average and is making only marginal progress at best.”18  The 
Legislature continued to find that parental involvement and support in the education of children 
is an integral part of improving academic achievement and that educational research has shown 
that properly constructed parent involvement programs can play a role in raising pupil 
achievement.19  The Legislature noted that the critical role of parents in education has been 
recognized by the federal government, which mandates parental involvement programs as a 
condition of eligibility for funds under the Augustus F. Hawkins-Robert T. Stafford Elementary 
and Secondary School Improvement Amendments of 1988 (Pub. L. No. 100-297).  Additionally, 
the Legislature notes the State Board of Education’s policy urging the creation of parent 
involvement programs in all schools and the existence of parental involvement components in 
existing state educational programs.20  

In this context, section 11501 provides that it is the Legislature’s intent in enacting Education 
Code section 11500 et seq., to ensure that parent involvement programs are properly designed 
and implemented and to provide a focus and structure for these programs based on prior 
experience and research while maintaining sufficient local flexibility to design a program that 
best meets the needs of the local community.   

Section 11502 provides that it is the purpose and goal of Education Code sections 11500-11506 
to do all of the following:  (1) to engage parents positively in their children’s education by 
helping parents to develop skills to use at home that support their children’s academic efforts at 
school and their children’s development as responsible future members of society; (2) to inform 
parents that they can directly affect the success of their children’s learning, by providing parents 
with techniques and strategies that they may utilize to improve their children’s academic success 
and to assist their children in learning at home; (3) to build consistent and effective 
communication between the home and the school so that parents may know when and how to 
assist their children in support of classroom learning activities; (4) to train teachers and 
administrators to communicate effectively with parents; and (5) to integrate parent involvement 
programs, including compliance with Education Code sections 11500-11506, into the school’s 
master plan for academic accountability.   

Section 11503 requires each school district to establish a parent involvement program for each 
school in the district that receives funds under Chapter 1 of the federal Elementary and 
Secondary Education Act of 1965 (ESEA), as amended by the Augustus F. Hawkins-Robert T. 
Stafford Elementary and Secondary School Improvement Amendments of 1988 (Pub. L. No. 
100-297).  Section 11503 requires the parent involvement program to contain, at a minimum, 

18 Education Code section 11500(a). 
19 Education Code section 11500(b). 
20 Education Code section 11500(c)-(e).  
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elements specified by the section.21  Chapter 1 of the ESEA provides voluntary grant funding to 
schools for the purpose of improving educational opportunities of educationally deprived 
children at the preschool, elementary, and secondary levels.22  This purpose is to be 
accomplished by various educational programs including the increased involvement of parents in 
their children’s education, which is a required element of programs funded through the ESEA.23   

Section 11504 requires each school district to adopt a policy on parent involvement consistent 
with the purposes and goals set forth in section 11502 for each school not governed by section 
11503.  Thus, school districts are only required to engage in the one-time activity of adopting a 
policy only for schools in the district that do not receive funds under Chapter 1 of the ESEA.  

The claimant interprets sections 11502, 11503, and 11504, to require school districts to adopt 
parent involvement programs regardless of whether schools within the district receive funding 
under Chapter 1 of the ESEA.  Specifically, the claimant asserts, “even if a school district should 
‘elect’ not to receive these federal funds [as described in Ed. Code, § 11503], it would be 
required to establish a parental involvement program under Education Code sections 11502 and 
11504 anyway.”24  However, this interpretation is inconsistent with the plain language of the 
code sections, which identify a legislative intent to treat schools in receipt of Chapter 1 federal 
funds differently than schools not receiving Chapter 1 funding.   

As discussed above, section 11503 requires school districts to “establish ... parent involvement 
program[s]” only for schools receiving funding under Chapter 1 of the ESEA.  In contrast, 
section 11504 requires a school district to “adopt a policy on parent involvement” for schools not 

21 Education Code section 11503 requires parent involvement programs to contain, at minimum, 
the following: (a) procedures to ensure that parents are consulted and participate in the planning, 
design, implementation, and evaluation of the program; (b) regular and periodic programs 
throughout the school year that provide for training, instruction, and information on (1) parental 
ability to directly affect the success of their children's learning through the support they give 
their children at home and at school, (2) home activities, strategies, and materials that can be 
used to assist and enhance the learning of children both at home and at school, (3) parenting 
skills that assist parents in understanding the development needs of their children and in 
understanding how to provide positive discipline for, and build healthy relationships with, their 
children, and (4) parental ability to develop consistent and effective communications between the 
school and the parents concerning the progress of the children in school and concerning school 
programs; (c) an annual statement identifying specific objectives of the program; and (d) an 
annual review and assessment of the program's progress in meeting those objectives. Parents 
shall be made aware of the existence of this review and assessment through regular school 
communications mechanisms and shall be given a copy upon the parent’s request. 
22 Public Law Number 100-297, section 1001 (former 20 U.S.C. §2701).  The ESEA was 
reauthorized in 2002 as the No Child Left Behind Act of 2001 (NCLB) (Pub. L. No. 107-110  
(20 U.S.C. § 6301)). 
23 Public Law Number 100-297, section 1016 (former 20 U.S.C. § 2726).  Reauthorized by 
Public Law Number 107-110 (20 U.S.C. § 6318). 
24 Exhibit C, comments filed by the claimants in response to Finance comments,  
dated May 25, 2004, p. 3.   
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governed by Section 11503.  The establishment of a program is distinct from the adoption of a 
policy.  If the terms of a statute are unambiguous, the plain meaning of the language governs, 
and an intent not found in the words of the statute cannot be found to exist.25  In addition, where 
the Legislature uses a different word or phrase in one part of a statute than it does in other 
sections or in a similar statute concerning a related subject, it must be presumed that the 
Legislature intended a different meaning.26  Thus, the Commission finds that section 11503 
requires school districts to establish a parent involvement program only for schools that receive 
funding under Chapter 1 of the ESEA.  In contrast, the Commission finds that section 11504 
requires a school district to engage in the one-time activity of adopting a parent involvement 
policy consistent with the purposes and goals set forth in section 11502 for schools not receiving 
these federal funds.   

Section 11506 provides that compliance with sections 11500-11506 is necessary for receipt of 
specified state grant funds, but does not in and of itself require school districts to engage in any 
activities.27  The claimant does not allege that section 11506 imposes any state-mandated new 
program or higher level of service.  Instead, the claimant has pled section 11506 to identify 
possible sources of offsetting revenue for the state-mandated new programs or higher levels of 
service alleged by the claimant.  Thus, the Commission finds that section 11506 does not require 
school districts to engage in any activities.  The extent to which the funds described in section 
11506 can constitute offsetting revenue for any new programs or higher levels of service found 
in this test claim will be discussed below in section B of this analysis.   

b. Section 11504 Imposes a State-Mandated New Program or Higher Level of Service. 

In 2003, the California Supreme Court decided the Kern High School Dist. case and considered 
the meaning of the term “state mandate” as it appears in article XIII B, section 6 of the California 
Constitution.28  The court held that when analyzing state mandate claims, the Commission must 
look at the underlying program to determine if the claimant’s participation in the underlying 
program is voluntary or legally compelled.29  In addition, the court in Kern High School Dist. left 
open the possibility that a state mandate might be found in circumstances of practical 
compulsion, where a local entity faced certain and severe penalties as a result of noncompliance 
with a program that is not legally compelled.30  The court in Department of Finance v. 
Commission on State Mandates (POBRA) explained further that a finding of “practical 

25 Estate of Griswold, (2001) 25 Cal.4th 904, 910-911. 
26 Campbell v. Zolin (1995) 33 Cal.App.4th 489, 497. 
27 Education Code section 11506 provides that schools may receive funds for school 
improvement plans pursuant to Chapter 6 (commencing with Section 52000) of Part 28 of the 
Education Code and economic impact aid pursuant to Article 2 (commencing with Section 
54020) of Chapter 1 of Part 29 of the Education Code only if they comply with sections 11500-
11506.  
28 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, (Kern High 
School Dist.). 
29 Id. at p. 743. 
30 Id. at p. 731. 
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compulsion” requires a concrete showing in the record that a failure to engage in the activities at 
issue will result in certain and severe penalties.31 

Section 11503 requires school districts to adopt a parent involvement program that contains 
specific elements only for schools that receive federal grant funding under Chapter 1 of the 
ESEA.  As noted above, school districts voluntarily apply for grant funding under Chapter 1 of 
the ESEA.  Thus, the activity of adopting a parent involvement program is triggered by a school 
districts underlying discretionary decision to apply for grant funding under Chapter 1 of the 
ESEA, and therefore, school districts are not legally compelled to adopt parent involvement 
programs.   

The claimant argues that legal compulsion is not an absolute prerequisite to a finding of a 
reimbursable mandate.32  However, absent legal compulsion the claimant bears the burden of 
providing evidence to support the allegation that school districts face practical compulsion or no 
true choice but to engage in an activity that districts are not legally compelled to engage in.  
Absent any evidence of practical compulsion, the Commission cannot make a finding that 
practical compulsion exists.33  The claimant has not provided evidence that school districts face 
certain and severe penalties for failing to apply for and receive federal grant funding under 
Chapter 1 of the ESEA such that they are practically compelled to receive those funds and 
establish a parent involvement program.  In fact, as further discussed below, section 11504 
provides for instances in which schools do not receive funding under Chapter 1 of the ESEA.  
Additionally, the claimant’s argument that schools face practical compulsion to receive federal 
grant funding leads to a conclusion that the conditions to receive the federal grant funding 
constitute federal mandates.  These conditions include the adoption of parental involvement 
programs and policies.34  Thus, even assuming the claimant’s interpretation was correct, the 
establishment of parental involvement programs would then constitute a federal mandate.  Thus, 
the Commission finds that Education Code section 11503 does not impose a state-mandated 
activity.   

In contrast to section 11503, the requirement imposed by section 11504 is not triggered by a 
district’s underlying discretionary decision.  Rather, in the absence of any discretionary action by 
a school district, section 11504 requires school districts to adopt a parent involvement policy 
consistent with the purposes and goals in section 11502 for schools in the district not in receipt 
of funding under Chapter 1 of the ESEA.  Additionally, this activity imposes a unique activity on 
school districts to implement a state policy of promoting parental involvement in education.35  

31 Department of Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, at 
pgs. 1366-1369, (POBRA). 
32 Exhibit C, claimant’s comments in response to Finance comments, supra, citing City of 
Sacramento v. State of California (1990) 50 Cal.3d 51 (Sacramento II). 
33 POBRA, supra, 170 Cal.App.4th at pgs. 1366-1369. 
34 Public Law Number 100-297 section 1016, codified at former 20 U.S.C. section 2726; 
currently Public Law Number 107-110, codified at 20 U.S.C. section 6318. 
35 See Education Code sections 11500-11502, setting forth the importance of parent involvement 
in education.   
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Also, prior to the enactment of section 11504 in 1990,36 school districts were not required to 
adopt a policy on parent involvement consistent with the purpose and goals set forth in section 
11502.  Thus, the activity constitutes a state-mandated new program or higher level of service.   

It must be noted that the adoption of a policy is a one-time activity that was first operative 
January 1, 1991.  As a result, the mandate to adopt a policy was imposed and the activity was 
required to have occurred outside of the reimbursement period that starts on July 1, 2002.37  
Thus, for school districts and schools that existed before July 1, 2002, reimbursement is not 
required.  However, new district or school formation may have occurred after July 1, 2002 and 
during the period of reimbursement, and thus, those newly formed districts or districts with 
newly formed schools are eligible for reimbursement for the activity of adopting policies.   

Based on the above discussion, the Commission finds that the following one-time activity 
imposed by section 11504 constitutes a state-mandated new program or higher level of service 
for school districts formed, or school districts with schools formed, during the reimbursement 
period that could not have adopted parent involvement policies prior to the 2002-2003 fiscal 
year:38 

Adopt a policy on parent involvement, consistent with the purposes and goals set forth in 
Education Code section 11502 (Stats. 1990, ch. 1400), for each school that does not 
receive funding under Chapter 1 of the federal Elementary and Secondary Education Act 
of 1965, as amended by the Augustus F. Hawkins-Robert T. Stafford Elementary and 
Secondary School Improvement Amendments of 1988 (Pub. L. No. 100-297).  (Ed. Code,  
§ 11504 (Stats. 1990, ch. 1400).)  

(2) Parental Review of Instructional Materials, School Activities, and Curriculum (Ed. Code,  
§§ 49091.10 and 49091.14) 

The plain language of Education Code sections 49091.10 and 49091.14 requires schools to 
engage in the following activities: 

1. Promptly make all primary supplemental instructional materials and assessments 
available for inspection by a parent or guardian in a reasonable timeframe or in 
accordance with procedures determined by the governing board of the school district.  
Includes textbooks, teacher’s manuals, films, tapes, and software.39  (Ed. Code,  
§ 49091.10(a) (Stats. 1998, ch. 1031).) 

2. Arrange for the parental observation of the requested class or classes or activities by a 
parent or guardian within a reasonable timeframe and in accordance with procedures 
determined by the governing board of the school district upon written request by the 
parent or guardian.  (Ed. Code, § 49091.10(b) (Stats. 1998, ch. 1031).) 

36 Statutes 1990, chapter 1400 (A.B. 322). 
37 Government Code section 17557(e). 
38 San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal.4th at p. 874. 
39 In 2009, the Legislature made a non-substantive amendment to section 49091.10 in order to 
modernize existing statutory references to audio or video recordings.  Specifically, the 
Legislature replaced “tapes” with “audio video records.”  (Stats. 2009, ch. 88.) 
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3. Compile the curriculum, including titles, descriptions, and instructional aims of every 
course offered by a public school, at least once annually in a prospectus.  (Ed. Code,  
§ 49091.14 (Stats. 1998, ch. 1031).)  

4. Reproduce and make the curriculum prospectus available upon request.40  (Ed. Code,  
§ 49091.14 (Stats. 1998, ch. 1031).) 

The activities required by sections 49091.10 and 49091.14 are not required by federal law and 
are not triggered by a discretionary activity by a school.  As a result, the Commission finds that 
the above activities constitute state-mandated activities.  However, some of the activities 
mandated by sections 49091.10 and 49091.14 do not constitute new programs or higher levels of 
service.   

As described below, prior to the enactment of sections 49091.10 and 49091.14 in 1998,41 schools 
were required to compile the school’s curriculum, allow public inspection of instructional 
materials and the school’s curriculum, and to provide copies of the school’s curriculum upon 
request.   

Immediately prior to the enactment of section 49091.14, the governing board of every school 
district was required to prepare and keep on file for public inspection the courses of study 
prescribed for the schools under its jurisdiction.42  Although “curriculum” is not defined for 
purposes of section 49091.14, the plain meaning of “curriculum” is all of the courses of study 
offered in a school.43  Thus, school districts were required to compile the curriculum for public 
inspection before the enactment of section 49091.14.  As a result, the Commission finds that the 
requirement to compile the curriculum annually in a prospectus does not constitute a new 
program or higher level of service.   

In regard to allowing public inspection of instructional materials and the school’s curriculum, the 
California Public Records Act (CPRA) (Gov. Code, § 6250 et seq.) provides that public records 
maintained by a state or local agency are open to public inspection at all times during office 
hours of the agency.44  Schools have been subject to the CPRA since 1968.45  Additionally, the 

40 Education Code section 49091.14 gives school officials fee authority in an amount not to 
exceed the cost of duplicating the prospectus.   
41 Statutes 1998, chapter 1031 (A.B. 1216). 
42 Education Code section 51040 (Stats. 1976, ch. 1010), derived from former Education Code 
section 8001 (Stats. 1974, ch. 905).   
43 Webster’s 2d New College Dictionary.  (1999) p. 277.  See also, Education Code section 
51013, which defines “curriculum” for purposes of Education Code sections 51000-54760.  
Section 51013 defines “curriculum” to mean the courses of study, subjects, classes, and 
organized group activities provided by a school.  Se defines “curriculum” for the purposes of 
Education Code sections 51000-54760.   
44 Government Code section 6253(a), derived from former Government Code section 6253 
(Stats. 1968, ch. 1473).   
45 Government Code section 6252(a), defining “local agency” to include a “school district ... 
[and] other local public agency.”  (Added by Stats. 1968, ch. 1473.)   
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CPRA requires local agencies to provide a copy of public records upon request and gives local 
agencies fee authority covering the direct costs of duplication.46   

The CPRA defines “public records” for the purposes of the CPRA to include:   

[A]ny writing containing information relating to the conduct of the public’s 
business prepared, owned, used, or retained by any state or local agency 
regardless of physical form or characteristics.47   

“Writing” is defined as:  

[A]ny handwriting, typewriting, printing, photostating, photographing, 
photocopying, transmitting by electronic mail or facsimile, and every other means 
of recording upon any tangible thing any form of communication or 
representation, including letters, words, pictures, sounds, or symbols, or 
combinations thereof, and any record thereby created, regardless of the manner in 
which the record has been stored.48 

However, the CPRA specifically exempts from disclosure: 

Test questions, scoring keys, and other examination data used to administer a 
licensing examination, examination for employment, or academic examination, 
except as provided for in Chapter 3 (commencing with Section 99150) of Part 65 
of Division 14 of Title 3 of the Education Code[, addressing the disclosure of 
standardized tests]. 

As relevant here, instructional materials, a school’s curriculum, and assessments that constitute 
standardized tests as defined by Education Code sections 99151, are writings containing 
information relating to the conduct of the public’s business.  Specifically, these writings relate to 
the public’s business of the education of students.49  These writings are prepared, owned, used or 
retained by the school and have been required to be open to inspection since 1968 under the 
CPRA.  Additionally, schools have been required to provide a copy of its curriculum upon 
request since 1968 under the CPRA.  As a result, the Commission finds that compiling the 
school’s curriculum; allowing public inspection of instructional materials, standardized tests as 
described in Chapter 3 (commencing with Section 99150) of Part 65 of Division 14 of Title 3 of 
the Education Code, and the school’s curriculum; and providing copies of the school’s 
curriculum upon request do not constitute new programs or higher levels of service.  

46 Government Code section 6253(b), derived from former Government Code sections 6256 and 
6257 (Stats. 1968, ch. 1473).   
47 Government Code section 6252(e) (Stats. 2004, ch. 937), derived from former section 6252(d) 
(Stats. 1968, ch. 1473). 
48 Government Code section 6252(g) (Stats. 2004, ch. 937), derived from former section 6252(d) 
(Stats. 1968, ch. 1473). 
49 Long Beach Unified School Dist. v. State of California (1990) 275 Cal.App.3d 155, 172, 
finding, “[A]lthough numerous private schools exist, education in our society is considered to be 
a peculiarly governmental function. ....  Further, public education is administered by local 
agencies to provide service to the public.”  (Citation omitted.) 
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In contrast, assessments, which are mandated to be made available for inspection by Education 
Code section 49091.10, are specifically exempt from the disclosure requirement of the CPRA.50  
As noted above, this exemption excludes standardized tests as provided for in Chapter 3 
(commencing with Section 99150) of Part 65 of Division 14 of Title 3 of the Education Code.  In 
the context of education, the plain meaning of an assessment is an evaluation, or in other words, 
a test.51  As a result, the mandate to make assessments available for inspection, excluding 
standardized tests described in Education Code sections 99150-99164, is a new requirement as 
compared to the law in effect immediately prior to the enactment of Education Code  
section 49091.10.  Thus, the Commission finds the activity of making assessments (other than 
standardized tests) available for inspection constitutes a new program or higher level of service.   

Additionally, immediately prior to the enactment of Education Code section 49091.10(b) in 
1998, schools were not required to arrange for the parental observation of the requested class, 
classes, or activities within a reasonable timeframe and in accordance with procedures 
determined by the governing board of the school district.  Thus, the activity mandated section 
49091.10(b) constitutes a new program or higher level of service.     

Based on the above discussion, the Commission finds that Education Code section 49091.10 
mandates the following new programs or higher levels of service: 

1. Promptly make all assessments, excluding standardized tests described in Chapter 3 
(commencing with Section 99150) of Part 65 of Division 14 of Title 3 of the Education 
Code, available for inspection by a parent or guardian in a reasonable timeframe or in 
accordance with procedures determined by the governing board of the school district.52  
(Ed. Code, § 49091.10(a) (Stats. 1998, ch. 1031).) 

2. Upon written request by a parent or guardian, arrange for the parental observation of the 
requested class or classes or activities by the parent or guardian within a reasonable 
timeframe and in accordance with procedures determined by the governing board of the 
school district.  (Ed. Code, § 49091.10(b) (Stats. 1998, ch. 1031).) 

(3) Rights of Parents and Guardians (Ed. Code, §§ 51101 and 51101.1) 

Education Code sections 51101 and 51101.1 address a parent or guardian’s education related 
right and the adoption of a policy for parent involvement in education.  Section 51101.1 focuses 
specifically on parents or guardians who lack English fluency.   

a. Section 51101(b) Imposes a State-Mandated New Program or Higher Level of 
Service to Adopt a Parental Involvement Policy in Education 

(i) Section 51101(a) 

  

50 Government Code section 6254(g).   
51 Webster’s 2d New College Dictionary.  (1999) p. 67. 
52 In 2009, the Legislature made a non-substantive amendment to section 49091.10 in order to 
modernize existing statutory references to audio or video recordings.  Specifically, the 
Legislature replaced “tapes” with “audio video records.”  (Stats. 2009, ch. 88.) 
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Section 51101(a) prefaces a list of parental education related rights with the following: 

Except as provided in subdivision (d), the parents and guardians of pupils enrolled 
in public schools have the right and should have the opportunity, as mutually 
supportive and respectful partners in the education of their children within the 
public schools, to be informed by the school, and to participate in the education of 
their children, as follows . . . .53 

Section 51101(a) then sets forth the following 16 ways to be informed by a school and 
participate in the education of their children:   

(1) to observe the classroom in which their child is enrolled;  

(2) to meet with their child’s teacher and principal;  

(3) to volunteer their time and resources; 

(4) to be notified if their child is absent from school without permission;  

(5) to receive the results of their child’s performance on standardized tests and statewide tests 
and information on the performance of the school that their child attends on such tests;  

(6) to request a particular school for their child and receive a response from the school district;  

(7) to have a school environment for their child that is safe and supportive of learning;  

(8) to examine the curriculum materials of the class or classes in which their child is enrolled; 

 (9) to be informed of their child’s progress in school and of the appropriate school personnel 
whom they should contact if problems arise with their child;  

(10) to have access to the school records of their child; 

 (11) to receive information concerning the academic performance standards, proficiencies, or 
skills their child is expected to accomplish;  

(12) to be informed in advance about school rules, including disciplinary rules and procedures 
pursuant to Education Code section 35291, attendance, retention, and promotion policies 
pursuant to Education Code section 48070.5, dress codes, and procedures for visiting the school; 

(13) to receive information about any psychological testing the school does involving their child 
and to deny permission to give the test;  

(14) to participate as a member of a parent advisory committee, schoolsite council, or site-based 
management leadership team;  

(15) to question anything in their child’s record that the parent feels is inaccurate or misleading 
or is an invasion of privacy and to receive a response from the school; and, 

53 Subdivision (d) of section 51101 provides that section 51101 may not be construed to 
authorize schools to inform, or allow participation by, a parent or guardian in the education of a 
child if it conflicts with a valid restraining order, protective order, or order for custody or 
visitation.   
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(16) to be notified if their child is identified as being at risk of retention and of their right to 
consult with school personnel responsible for a decision to promote or retain their child and to 
appeal a decision to retain or promote their child pursuant to Education Code section 48070.5.   

The claimant interprets the sentence preceding the list of parental rights as requiring schools to 
inform parents and to allow participation by parents and guardians as indicated by the list of 
rights.  The Commission disagrees with the claimant’s interpretation of section 51101(a).  The 
Commission finds that the plain language of section 51101(a) does not impose any specific 
activities on schools to effectuate these rights.  Rather, the plain language of section 51101(a) is 
a declaration of rights that parents have in education that are effectuated elsewhere in the 
Education Code.   

For example, the right of parents to have access to school records of their children and to 
question anything in their child’s record that the parent feels is inaccurate as set forth in section 
51101(a)(10) and (15), is effectuated by the specific requirements imposed on school districts by 
Education Code sections 49063 and 49070, which address a parent’s right to access pupil 
records.  Similarly, the right of parents set forth by section 51101(a)(5) to receive the results of 
their child’s performance on standardized tests and statewide tests and information on 
performance of the school that their child attends on standardized statewide tests is effectuated 
by the code sections establishing the provision of the various standardized tests provided in 
schools.  For example, the Education Code sections and implementing regulations that establish 
the Standardized Testing and Reporting Program (STAR Program) and the California English 
Language Development Test (CELDT) require the reporting of individual results of the STAR 
Program and CELDT to the pupils’ parents or guardians.54  Also, school districts are required to 
include in the school accountability report card (SARC) required by Proposition 98 to provide 
parents data by which parents can make a meaningful comparison between public schools 
including pupil achievement by grade level, as measured by standardized testing and reporting 
programs pursuant to the STAR Program.55 

In fact, some of the code sections that effectuate the rights set forth in Education Code  
section 51101(a) were specifically pled by the claimant.  For example, in regard to the right of 
parents to observe the classroom of their child as set forth in section 51101(a)(1), Education 
Code section 49091.10 imposes the requirement on schools to arrange for parental observation of 
the requested class within a reasonable timeframe.  Similarly, the right to examine curriculum 
materials of the class in which their child is enrolled as set forth in section 51101(a)(8), is 
effectuated by the Education Code section 49091.14.56 

The Commission’s interpretation is also supported by the fact that some of the rights delineated 
by Education Code section 51101(a) have already been analyzed in prior Commission decisions.  
In these decisions the Commission has found some of the activities alleged to be mandated by 
section 51101(a) to already be reimbursable under other Education Code sections.  For instance, 
the claimant alleges section 55101(a)(16) requires schools to notify parents as early in the school 

54 For STAR see Education Code section 60641 and California Code of Regulations, title 5, 
section 863.  For CELDT see California Code of Regulations, title 5, sections 11511.5  
55 Education Code sections 33126 and 35256.   
56 As discussed above, the CPRA already provided access to the curriculum as a “public record.” 
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year as practicable if their child is identified as being at risk of retention and of the opportunity to 
consult with the teacher responsible for the decision.  However, the Commission has already 
found this activity to constitute a reimbursable state-mandate imposed by Education Code 
section 48070.5 in the Pupil Promotion and Retention (98-TC-19) test claim.57  Similarly, the 
claimants allege that section 51101(a)(4) requires schools to notify parents and guardians on a 
timely basis if their child is absent from school without permission.  However, the Commission 
has already found activities associated with this right to be mandated by Education Code  
section 48260 in the Notification of Truancy (CSM 4133) test claim.58, 59   

Based on the above discussion, the Commission finds that Education Code section 51101(a) does 
not require schools or school districts to engage in any activities.   

(ii) Section 51101(b) 

In contrast, section 51101(b) provides:   

In addition to the rights described in subdivision (a), parents and guardians of 
pupils, including those parents and guardians whose primary language is not 
English, shall have the opportunity to work together in a mutually supportive and 
respectful partnership with schools, and to help their children succeed in schools.  
Each governing board of a school district shall develop jointly with parents and 
guardians, and shall adopt, a policy that outlines the manner in which parents or 
guardians of pupils, school staff, and pupils may share the responsibility for 
continuing the intellectual, physical, emotional, and social development and well-
being of pupils at each schoolsite.  This policy shall include, but is not necessarily 
limited to, the following: 

(1) The means by which the school and parents or guardians of pupils may help 
pupils to achieve academic and other standards of the school. 

(2) A description of the school's responsibility to provide a high quality 
curriculum and instructional program in a supportive and effective learning 
environment that enables all pupils to meet the academic expectations of the 
school. 

(3) The manner in which the parents and guardians of pupils may support the 
learning environment of their children, including, but not limited to, the 
following: 

   (A) Monitoring attendance of their children. 

57 Statement of decision for Pupil Promotion and Retention (98-TC-19) test claim, adopted  
May 23, 2002, at <http://www.csm.ca.gov/sodscan/98tc19sod.pdf> as of September 17, 2012.  
58 Parameters and guidelines for Notification of Truancy (CSM) test claim, amended  
May 27, 2010, at <http://www.csm.ca.gov/sodscan/282.pdf> as of September 17, 2012.   
59 The Commission notes the STAR Program, CELDT, and SARC were also the subject of 
multiple test claims on which the Commission has issued statement of decisions.  See 
Commission decisions at <http://www.csm.ca.gov/sod_scan.shtml#c2> as of September 17, 
2012. 
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   (B) Ensuring that homework is completed and turned in on a timely basis. 

   (C) Participation of the children in extracurricular activities. 

   (D) Monitoring and regulating the television viewed by their children. 

   (E) Working with their children at home in learning activities that extend 
learning in the classroom. 

   (F) Volunteering in their children's classrooms, or for other activities at the 
school. 

   (G) Participating, as appropriate, in decisions relating to the education of their 
own child or the total school program. 

The above language requires school districts to jointly develop with parents and guardians, and 
to adopt, a policy that outlines the manner in which parents or guardians or pupils, school staff, 
and pupils may share the responsibility for continuing the intellectual, physical, emotional, and 
social development and well-being of pupils at each schoolsite.  In addition, the policy is 
required to include specific elements regarding a parent or guardian’s participation in their 
child’s education. 

The claimant argues the following language requires school districts to work together with 
parents and guardians in a mutually supportive and respectful partnership to help their children 
succeed in school:60   

In addition to the rights described in subdivision (a), parents and guardians of 
pupils, including those parents and guardians whose primary language is not 
English, shall have the opportunity to work together in a mutually supportive and 
respectful partnership with schools, and to help their children succeed in 
schools.61   

The Commission disagrees with the claimant’s interpretation.  Like the language of subdivision 
(a), the language in subdivision (b) does not impose any activity on schools or school districts.  
Instead, the language describes a right of parents and guardians.  As required by law, the 
Commission can only presume the lawmakers meant what they said, and cannot insert 
requirements into the language of a statute that is not plainly there.62  This interpretation does not 
leave parents with a right absent meaning, as this right is effectuated by the language 
immediately following the language quoted above.  Specifically, school districts are required to 
jointly develop with parents and guardians, and to adopt, a policy that outlines the manner in 
which parents or guardians or pupils, school staff, and pupils may share the responsibility for 
continuing the intellectual, physical, emotional, and social development and well-being of pupils 
at each schoolsite.  Thus, section 51101(b) only requires the joint development and the adoption 
of a policy with specific content.   

60 Exhibit A, test claim, dated September 25, 2003, p. 25.  
61 Education Code section 51101(b).   
62 Estate of Griswold (2001) 25 Cal.4th 904, 910-911 and 917. 
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The activity required by section 51101(b) is not required by federal law or triggered by a 
voluntary decision on the part of a school district.  As a result, the activity to jointly develop and 
adopt a policy with specific content constitutes a state-mandated activity.  In addition, this 
activity carries out the governmental function of providing a service to the public by encouraging 
parental involvement in education, and thus, constitutes a “program.”63   

In addition, the activity mandated by section 51101(b) is new.  Section 51101 was enacted in 
1998.64  Immediately prior to the enactment of section 51101(b), Education Code section 11504, 
which was analyzed above, required school districts to adopt a parent involvement policy for 
schools in the district that do not receive funding under Chapter 1 of the ESEA.65   
Section 51101(b) requires school districts to adopt a policy for schools in the district that must 
contain specific elements addressing parent involvement in the education and academic success 
of their children.  Because of the similarity in the activities, it is necessary to compare the parent 
involvement policy required by section 11504 and the policy required by section 51101(b) in 
order to determine if the activity imposed by section 51101(b) is new. 

Although the requirements imposed by section 11504 and 51101(b) are similar, the requirement 
to adopt a policy pursuant to section 51101(b) differs from the requirement imposed by section 
11504 in the following two ways:  (1) the requirement to adopt a policy under section 51101(b) 
is imposed for all schools in a district, including those receiving funding under Chapter 1 of the 
ESEA; and (2) section 51101(b) requires specific content to be included in the policy regarding 
parent involvement, which may meet the requirements of section 11504, but are not specifically 
required by section 11504.  As further discussed below, due to these differences, the requirement 
to adopt a policy under section 51101(b) for each school in the district constitutes a new program 
or higher level of service on school districts, regardless of the receipt of funding under Chapter 1 
of the ESEA.   

Section 11504 requires school districts to adopt a parent involvement policy only for schools that 
receive funding under Chapter 1 of the ESEA.  In contrast, section 51101(b) applies to all 
schools in school districts regardless of a school’s receipt of Chapter 1 funding.  In effect,  
section 51101(b) extends the requirement to adopt a parent involvement policy to schools 
receiving funding under Chapter 1 of the ESEA.  Even though schools agree to adopt parent 
involvement policies as a condition for receipt of Chapter 1 funds, schools receive and accept the 
conditions for receiving Chapter 1 grant funding on a voluntary basis.  Where a school district, at 
its option, has been incurring costs which are subsequently mandated by the state, the state is 
required to reimburse the school district for those costs incurred after the operative date of the 
state mandate.66  Thus, school districts with schools receiving funding under Chapter 1 of the 
ESEA were mandated to adopt a policy for those schools only after the enactment of section 

63 Long Beach Unified School Dist. v. State of California (1990) 275 Cal.App.3d 155, 172, 
finding, “[A]lthough numerous private schools exist, education in our society is considered to be 
a peculiarly governmental function. ....  Further, public education is administered by local 
agencies to provide service to the public.”  (Citation omitted.) 
64 Statutes 1998, chapter 864. 
65 Statutes 1990, chapter 1400.  
66 Government Code section 17565. 
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51101(b) in 1998.  As a result, section 51101(b) imposes a state-mandated new program or 
higher level of service on school districts to adopt a policy with content addressing parent 
involvement, specified by section 51101(b), for each school in the district receiving federal 
funding under Chapter 1 of the ESEA.   

In addition, section 51101(b) imposes a new program or higher level of service on school 
districts for schools that do not receive funding under Chapter 1 of the ESEA.  Under  
section 11504, schools that do not receive funding under Chapter 1 of the ESEA are mandated to 
adopt a parent involvement policy consistent with purposes and goals set forth in section 11502.  
The purpose and goals set forth in section 11502 include engaging parents in the education of 
their children, build communication between parents and schools, and to incorporate parent 
involvement programs in a school’s master plan for academic accountability.67  Although, 
schools that do not receive funding under Chapter 1 of the ESEA were mandated to adopt a 
parent involvement policy under section 11504, this policy is only required to be “consistent 
with the purposes and goals set forth in section 11502.”68  Section 11504 does not require school 
districts to include specific content that is consistent with the purposes and goals in these 
policies.   

In contrast, section 51101(b) provides specifically what, at minimum, is required to be included 
in the policy adopted by a school district.  Section 51101(b) provides:   

The policy shall include, but is not necessarily limited to, the following:   

(1) The means by which the school and parents or guardians of pupils may 
help pupils to achieve academic and other standards of the school.  

67 Emphasis added.  Education Code section 11502 provides:   

It is the purpose and goal of this chapter to do all of the following: 

(a) To engage parents positively in their children’s education by helping parents 
to develop skills to use at home that support their children’s academic efforts at 
school and their children’s development as responsible future members of society.  

(b) To inform parents that they can directly affect the success of their children’s 
learning, by providing parents with techniques and strategies that they may utilize 
to improve their children’s academic success and to assist their children in 
learning at home.  

(c) To build consistent and effective communication between the home and the 
school so that parents may know when and how to assist their children in support 
of classroom learning activities.  

(d) To train teachers and administrators to communicate effectively with parents.  

(e) To integrate parent involvement programs, including compliance with 
[Education Code sections 11500-11506], into the school’s master plan for 
academic accountability. 

68 Education Code section 11504. 
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(2) A description of the school’s responsibility to provide a high quality 
curriculum and instructional program in a supportive and effective learning 
environment that enables all pupils to meet the academic expectations of the 
school.   

(3) The manner in which the parents and guardians of pupils may support the 
learning environment of their children, including, but not limited to, the 
following:  

(A) Monitoring attendance of their children.  

(B) Ensuring that homework is completed and turned in on a timely basis.  

(C) Participation of the children in extracurricular activities.  

(D) Monitoring and regulating the television viewed by their children.  

(E) Working with their children at home in learning activities that extend 
learning in the classroom.  

(F) Volunteering in their children’s classrooms, or for other activities at 
school.  

(G) Participating, as appropriate, in decisions relating to the education of their 
children or the total school program. 

The above content may be consistent with the purposes and goals set forth in section 11502, and 
thus, the policy adopted under section 51101(b) may meet the requirement to adopt a parent 
involvement policy under section 11504.  However, the specific content was not required in 
1990 by section 11504.  Thus, school districts which may, at their option, include this content in 
their parent involvement policies under section 11504, are now mandated to include this content 
in their policies under section 51101(b).  Because section 51101(b) requires specific content, not 
required by section 11504, the Commission finds that the requirement to adopt a policy with the 
content specified by section 51101(b) for each school in a school district constitutes a new 
program for school districts that were required to adopt a parent involvement policy for schools 
under section 11504.   

It must be noted that the policy mandated to be adopted by section 51101(b) is not specifically 
linked to the parent involvement policy mandated section 11504.  Rather, the Legislature enacted 
section 51101 without reference to section 11504.  Although school districts can comply with 
both code sections by adopting a single policy that includes the content required by  
section 51101(b) and is also consistent with the purposes and goals set forth in section 11502, 
school districts are not required to do so.  Instead, sections 11504 and 51101(b) impose separate 
requirements to adopt policies.   

In addition, the Commission notes that the adoption of a policy is a one-time activity that was 
first operative January 1, 1999.69  Thus, the mandate to adopt a policy was imposed and the 

69 Education Code section 51101 as added by Statutes 1998, chapter 864.  This section was not 
substantively amended by later amendments in 2003 and 2004 (Stats. 2003, ch. 91; and  
Stats 2004, ch. 89). 

138



activity was required to have occurred outside of the reimbursement period that starts on  
July 1, 2002.70  Thus, no reimbursement is required for school districts and schools that existed 
before July 1, 2002.  However, new district or school formation may have occurred after  
July 1, 2002 and during the period of reimbursement. As a result, the Commission finds that the 
one-time activity imposed by section 51101(b) constitutes a state-mandated new program or 
higher level of service for school districts formed, or school districts with schools formed, during 
the reimbursement period that could not have adopted a policy prior to the 2002-2003 fiscal year. 

(iii) Section 51101(c) and (d) 

Subdivision (c) of section 51101 provides that schools that participate in the High Priority 
Schools Grant Program established pursuant to Article 3.5 (commencing with Ed. Code,  
§ 52055.600) of Chapter 6.1 of Part 28 and that maintain kindergarten or any of grades 1 to 5, 
inclusive, shall jointly develop with parents or guardians for all children enrolled at that 
schoolsite, a school-parent compact pursuant to Section 6319 of Title 20 of the United States 
Code.  However, Education Code section 52055.600 expressly provides that participation in the 
High Priority Schools Grant Program is voluntary.71  As a result, the Commission finds that the 
activity required by subdivision (c) of section 51101 is triggered by an underlying discretionary 
decision by school districts, and thus, is not mandated by the state under Kern High School 
Dist.72 

Subdivision (d) of section 51101 provides that section 51101 may not be construed to authorize 
schools to inform, or allow participation by, a parent or guardian in the education of a child if it 
conflicts with a valid restraining order, protective order, or order for custody or visitation.  The 
plain language of the subdivision does not impose any requirements on school districts.   

(iv) Conclusion 

Based on the discussion above, the Commission finds that Education Code section 51101(b) 
imposes the following state-mandated new program or higher level of service for school districts 
formed, or school districts with schools formed, during the reimbursement period that could not 
have adopted a policy prior to the 2002-2003 fiscal year: 

Develop jointly with parents and guardians, and adopt, a policy that outlines how parents 
or guardians of pupils, school staff, and pupils may share the responsibility for continuing 
the intellectual, physical, emotional, and social development and well-being of pupils at 
each schoolsite.   

The policy must include the following:  (1) the means by which the school and parents or 
guardians of pupils may help pupils to achieve academic and other standards of the 
school; (2) a description of the school’s responsibility to provide a high quality 
curriculum and instructional program in a supportive and effective learning environment 
that enables all pupils to meet the academic expectations of the school; and (3) the 

70 Government Code section 17557(e). 
71 Education Code section 52055.600(a) provides, “The High Priority Schools Grant Program is 
hereby established.  Participation in this program is voluntary.” 
72 Kern High School Dist., supra, 30 Cal.4th at 743. 
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manner in which the parents and guardians of pupils may support the learning 
environment of their children, including, but not limited to: (a) monitoring attendance of 
their children, (b) ensuring that homework is completed and turned in on a timely basis, 
(c) participation of the children in extracurricular activities, (d) monitoring and regulating 
the television viewed by their children, (e) working with their children at home in 
learning activities that extend learning in the classroom, (f) volunteering in their 
children’s classrooms, or for other activities at the school, (g) participating, as 
appropriate, in decisions relating to education of their own child or the total school 
program.  (Ed. Code, § 51101(b) (Stats. 1998, ch. 864).) 

b. Section 51101.1(a) Imposes a Partial State-Mandated New Program or Higher Level 
of Service. 

Section 51101.1 was enacted in 2002, four years after the enactment of section 51101.  Like  
section 51101, section 51101.1 sets forth a list of parent’s education related rights, most of which 
are stated in section 51101.  However, section 51101.1 restates these rights for parents or 
guardians of pupils who speak a language other than English.  Additionally, section 51101.1 is 
distinguished from section 51101 in that section 51101.1 not only states a list of parent rights, 
but also requires school districts to take all reasonable steps to ensure that the parents or 
guardians of these pupils are notified of these rights.  Section 51101.1 also encourages schools 
with a substantial number of English learners to establish parent centers with personnel who can 
communicate with the parents and guardians of English learners to encourage understanding of, 
and participation, in the educational programs in which their children are enrolled.  

The claimant argues that section 51101.1(a) and (b) imposes the following two reimbursable 
activities:  (1) take “all reasonable steps to ensure that all parents and guardians of pupils who 
speak a language other than English are properly notified in English and in their home language, 
pursuant to Section 48985, of the rights and opportunities available to them pursuant to [section 
51101.1];” and (2) to ensure “participation of parents and guardians of English learners pursuant 
to Section 51101 ...” as specified by section 51101.1(b).73  In addition, the claimant alleges that 
section 51101.1(c) requires schools with a substantial number of English learners to establish 
parent centers with personnel who can communicate with parents and guardians of English 
learners to encourage understanding of and participation in the educational programs in which 
their children are enrolled.  The Commission disagrees with the claimant’s interpretation of the 
statute.   

As further discussed below, section 51101.1(a) only requires the notification of the rights and 
opportunities set forth in section 51101.1(b) and this notification is subject to the limitations set 
forth in Education Code section 48985, as are all notices, reports, statements, or records sent to 
parents or guardians.  In addition, schools were already required to provide parents and guardians 
of English learners notification of some of these rights prior to the enactment of section 51101.1.  
Also, the plain language of 51101.1(c) does not impose any requirements on schools.  As a 
result, section 51101.1 imposes a much more limited state-mandated new program or higher 
level of service than that alleged by the claimant.   

73 Exhibit A, test claim, dated September 25, 2003, p. 27-28. 

140



(i) Section 51101.1(a) Requires the Notification of Parents and Guardians of Rights 
and Opportunities Set Forth in the Section 51101.1 Subject to the Limitations of 
Education Code section 48985. 

Section 51101.1(a) provides in relevant part:  

A school district shall take all reasonable steps to ensure that all parents and 
guardians of pupils who speak a language other than English are properly notified 
in English and their home language, pursuant to [Education Code] Section 48985, 
of the rights and opportunities available to them pursuant to this section.74   

Education Code section 48985 provides in relevant part: 

If 15 percent or more of the pupils enrolled in a public school that provides 
instruction in kindergarten or any of grades 1 to 12, inclusive, speak a single 
primary language other than English, . . . , all notices, reports, statements, or 
records sent to the parent or guardian of any such pupil by the school or school 
district shall, in addition to being written in English, be written in the primary 
language . . . .75 

Subdivision (b) of section 51101.1 sets forth the rights and opportunities that school districts are 
to ensure that parents and guardians are notified about.  Section 51101.1(b) provides: 

Parents and guardians of English learners are entitled to participate in the 
education of their children pursuant to Section 51101 and as follows: 

(1) To receive, pursuant to paragraph (5) of subdivision (a) of Section 51101, the 
results of their child’s performance on standardized tests, including the 
English language development test. 

(2) To be given any required written notification in English and the pupil’s home 
language pursuant to Section 48985 and any other applicable law. 

(3) To participate in school and district advisory bodies in accordance with 
federal and state laws and regulations. 

(4) To support their children’s advancement toward literacy.  School personnel 
shall encourage parents and guardians of English learners to support their 
child’s progress toward literacy both in English and, to the extent possible, in 
the child’s home language.  School districts are encouraged to make available, 
to the extent possible, surplus or undistributed instructional materials to 
parents and guardians, pursuant to subdivision (d) of Section 60510, in order 
to facilitate parental involvement in their children’s education.  (Cal. Code 
Regs., tit. 5, § 11303(c).) 

(5) To be informed, pursuant to Sections 33126 and 48985, about statewide and 
local academic standards, testing programs, accountability measures, and 
school improvement efforts.   

74 Education Code section 51101.1(a).   
75 Education Code section 48985(a). 
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The claimant asserts that the requirement of section 51101.1 is not limited by the “15 percent 
floor [of Education Code section 48985] and goes far beyond just notices, reports, statements or 
records.”76  However, this interpretation is contrary to the plain language of section 51101.1(a).  
The plain language of section 51101.1 requires school districts to ensure that all parents and 
guardians of pupils who speak a language other than English “are properly notified in English 
and in their home language, pursuant to Section 48985,” of the rights set forth in sections 51101 
and 51101.1(b).  Section 48985 limits the requirement to provide notification in English and a 
pupil’s primary language to parents and guardians where that language is the primary language 
of 15 percent or more of pupils in the school.  Read together, section 51101.1 requires school 
districts to provide notice to parents and guardians in English and a pupil’s primary language of 
the rights set forth in this section only if 15 percent or more of the pupils in the school speak that 
primary language.   

The parental rights that school districts are required to provide notice of are set forth in  
section 51101.1(b), which incorporates by reference the rights set forth in section 51101.  The 
claimant alleges that section 51101.1(b) requires schools to ensure the participation of parents 
and guardians of English learners pursuant to the rights listed in section 51101.1(b).77  However, 
the plain language of section 51101.1(b) does not require school districts to ensure the 
participation of parents and guardians in education or to engage in any other activity.  Rather, 
like section 51101(a), section 51101.1(b) only sets forth existing parent and guardian rights.  
Thus, the rights listed in section 51101.1(b) do not, in and of themselves, impose any 
requirements on schools.   

Section 51101.1(c) provides: 

A school with a substantial number of English learners is encouraged to establish 
parent centers with personnel who can communicate with the parents and 
guardians of these children to encourage understanding of and participation in the 
educational programs in which their children are enrolled.  

The claimant argues that despite the plain language of subdivision (c) providing that schools are 
encouraged to establish parent centers, schools are legally required to do so.78  The claimant 
reasons that in light of legislative findings and declarations regarding the importance of parent 
involvement in education and the requirement of parents and guardians to be notified of their 
rights pursuant to section 51101.1, that subdivision (c) requires the establishment of parent 
centers.  The claimant is incorrect.  If the terms of a statute are unambiguous, the plain meaning 
of the language governs, and an intent that cannot be found in the words of the statute cannot be 
found to exist.79  Rather, the Legislature is presumed to have meant what it said.80  Resort to 

76 Exhibit C, comments filed by the claimant in response to comments filed by the Department of 
Finance, dated May 25, 2004, p. 16.  
77 Exhibit A, test claim, dated September 25, 2003, p. 27-28. 
78 Exhibit C, comments filed by the claimant in response to comments filed by the Department of 
Finance, dated May 25, 2004, pgs. 17-18. 
79 Estate of Griswold, (2001) 25 Cal.4th 904, 910-911. 
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legislative findings is unnecessary here as the language of subdivision (c) is clear.  Specifically, 
the language of subdivision (c) unambiguously provides that schools are “encouraged” to 
establish parent centers.   

The claimant also suggests that even if schools are not legally compelled to establish parent 
centers, schools face practical compulsion to do so.81  However, there are no legal consequences 
or penalties to suggest that schools face certain and severe penalties for failing to establish parent 
centers.  As a result, the Commission finds that section 51101.1(c) does not require schools to 
engage in any activities.   

Based on the above discussion, section 51101.1(a) requires school districts to provide notice of 
the rights set forth in Education Code sections 51101(a) and 51101.1(b) to parents and guardians 
in English and a single primary language other than English, if 15 percent or more of the pupils 
in the school speak that single primary language other than English.82   

In order to determine whether the activity required by section 51101.1(a) constitutes a 
reimbursable activity, the Commission must determine whether the activity imposes a state-
mandated new program or higher level of service.  The follow discussion addresses this issue.  

(ii) Section 51101.1(a) Imposes a State-Mandated New Program or Higher Level of 
Service to Provide Notice to Specific Parents of Some of the Rights Set Forth in 
Sections 51101(a) and 51101.1(b). 

The activity required by section 51101.1(a) has two components that must be analyzed to 
determine whether the requirement imposed by section 51101.1(a) constitutes a state-mandated 
new program or higher level of service.  The first component is the provision of a notice to 
parents and guardians in English and a pupil’s primary language if 15 percent or more of the 
pupils in the school speak that primary language.  The second component is the provision of 
notice to parents and guardians of the rights specified in Education Code sections 51101(a) and 
51101.1(b).    

In regard to the first element, since 1977, Education Code section 48985 has required all notices, 
reports, statements, or records sent to parents or guardians by a school or school district to be 
provided in English and a pupil’s primary language if 15 percent or more of the pupils enrolled 
in the school speak that primary language.83  Thus, immediately prior to the enactment of section 
51101.1(a) in 2002,84 school districts were already required to provide notices in English and a 
pupil’s primary language subject to the conditions of section 48985.  As a result, the 
Commission finds that the provision of a notice to parents and guardians in English and a pupil’s 

80 Los Angeles County Dept. of Children and Family Services v. Superior Court (2001)  
87 Cal.App.4th 1161, 1165.   
81 Exhibit C, comments filed by the claimant in response to comments filed by the Department of 
Finance, dated May 25, 2004, p. 18. 
82 Education Code section 51101.1(a) (Stats. 2002, ch. 1037). 
83 Education Code section 48985 (Stats. 1977, ch. 36).  
84 Education Code section 51101.1(a) (Stats. 2002, ch. 1038). 

143



primary language does not constitute a new program or higher level of service.  What remains 
from the requirement imposed by section 51101.1(a) is as follows: 

Provide notice of the rights set forth in Education Code sections 51101(a) and 
51101.1(b) to the parents and guardians of pupils that speak a single primary 
language other than English if 15 percent or more of the pupils in the school 
speak that single primary language.  (Ed. Code, § 51101.1(a) (Stats. 2002,  
ch. 1037).) 

In regard to the second element, prior to the enactment of section 51101.1(a) in 2002, schools 
were required by state or federal law to provide notice of the some of the rights set forth in 
sections 51101(a) and 51101.1(b), but not all of the rights.  The following discussion will first set 
forth the rights that schools are required to provide notice of pursuant to section 51101.1, and by 
incorporation, section 51101.  Second, the discussion will analyze which specific rights schools 
were required by state or federal law to provide notice of prior to the 2002 enactment of section 
51101.1, and thus, do not constitute state-mandated new programs or higher levels of service.   

(a) Rights that Schools are Required to Provide Notice of to Parents and 
Guardians.  

Education Code section 51101.1(a) requires school districts to provide parents of English 
learners notice of the rights set forth in the section under the specific circumstances discussed 
above.  Section 51101.1(b) provides, “Parents and guardians of English learners are entitled to 
participate in the education of their children pursuant to Section 51101 and as follows ... .”  
Subdivision (b) then sets forth five specific ways in which parents are entitled to participate in 
their child’s education.  With this language, section 51101.1(b) incorporates the rights set forth 
in section 51101 into section 51101.1.  The rights set forth in section 51101 are found in 
subdivision (a) of that section.  Thus, based on the language of section 51101.1(a), schools are 
required to provide notice of the rights set forth in section 51101.1(b) and section 51101(a).   

These sections, read together, provide that if 15 percent or more pupils enrolled in the school 
speak a single primary language other than English, the school is required to provide notice to 
parents and guardians of pupils that speak that primary language of the following parental rights: 

1. To observe, within a reasonable time following a request, the classroom or classrooms in 
which their child is enrolled or for the purpose of selecting the school in which their child 
will be enrolled in accordance with the requirements of any intradistrict or interdistrict 
pupil attendance policies or programs.  (Ed. Code, § 51101.1(a) read in conjunction with 
51101(a)(1).) 

2. To meet with their child’s teacher or teachers and the principal of the school in which 
their child is enrolled.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(2).) 

3. To volunteer their time and resources for the improvement of school facilities and school 
programs under the supervision of district employees, including, but not limited to, 
providing assistance in the classroom with the approval, and under the direct supervision, 
of the teacher.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(3).)  

4. To be notified on a timely basis if their child is absent from school without permission.  
(Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(4).)  
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5. To receive the results of their child’s performance on standardized tests and statewide 
tests and information on the performance of the school that their child attends on 
standardized statewide tests.  (Ed. Code, §§ 51101.1(a), read in conjunction with  
§ 51101(a)(5), and 51101.1(b)(1).)  

6. To request a particular school for their child, and to receive a response from the school 
district.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(6).)  

7. To have a school environment for their child that is safe and supportive of learning.  (Ed. 
Code, § 51101.1(a) read in conjunction with § 51101(a)(7).) 

8. To examine the curriculum materials examine the curriculum materials of the class or 
classes in which their child is enrolled.  (Ed. Code, § 51101.1(a) read in conjunction with 
§ 51101(a)(8).) 

9. To be informed their child’s progress in school and of the appropriate school personnel 
whom they should contact if problems arise with their child.  (Ed. Code, § 51101.1(a) 
read in conjunction with § 51101(a)(9).) 

10. To have access to the school records of their child.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101(a)(10).) 

11. To receive information concerning the academic performance standards, proficiencies, or 
skills their child is expected to accomplish.  (Ed. Code, § 51101.1(a) read in conjunction 
with § 51101(a)(11).) 

12. To be informed in advance about school rules, including disciplinary rules and 
procedures pursuant to Education Code section 35291, attendance, retention, and 
promotion policies pursuant to Education Code section 48070.5, dress codes, and 
procedures for visiting the school.  (Ed. Code, § 51101.1(a) read in conjunction with  
§ 51101(a)(12).) 

13. To receive information about any psychological testing the school does involving their 
child and to deny permission to give the test.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101(a)(13).) 

14. To participate as a member of a parent advisory committee, schoolsite council, or site-
based management leadership team, in accordance with any rules and regulations 
governing membership in these organizations.  (Ed. Code, §§ 51101.1(a), read in 
conjunction with § 51101(a)(14), and 51101.1(b)(3).) 

15. To question anything in their child’s record that the parent feels is inaccurate or 
misleading or is an invitation of privacy and to receive a response from the school.  (Ed. 
Code, § 51101.1(a) read in conjunction with § 51101(a)(15).) 

16. To be notified, as early in the school year as practicable pursuant to Education Code 
section 48070.5, if their child is identified as being at risk of retention and of their right to 
consult with school personnel responsible for a decision to promote or retain their child 
and to appeal a decision to retain or promote their child.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101(a)(16).) 
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17. To be given any required written notification in English and the pupil’s home language 
pursuant to Education Code section 48985 and any other applicable law.  (Ed. Code, § 
51101.1(a) read in conjunction with § 51101.1(b)(2).) 

18. To support their children’s advancement toward literacy.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101.1(b)(4).) 

19. To be informed, pursuant to Education Code sections 33126 and 48985, about statewide 
and local academic standards, testing programs, accountability measures and school 
improvement efforts.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101.1(b)(5).) 

(b) Notices of Parent and Guardian Rights that were Required by State and 
Federal Law Prior to the Enactment of Section 51101.1. 

Prior to the enactment of section 51101.1 in 2002, various state and federal laws required school 
districts to provide notice to parents and guardians of some of the rights listed above.  The 
following discussion will address these requirements prior to the enactment of section 51101.1.  
For ease of discussion, the analysis below groups together some of the above rights based on 
subject matter.   

1) Right to Receive Pupil and School Results on Standardized and Statewide 
Tests and to be Informed about Statewide and Local Academic Standards, 
Testing, Accountability Measures, and School Improvement Efforts. 

Section 51101.1(a), when read in conjunction with section 51101(a)(5), and section 
51101.1(b)(1) requires schools to notify parents and guardians of the right to receive the results 
of their child’s performance on standardized tests, and statewide tests and information on the 
performance of the school that their child attends on standardized and statewide tests.  In 
addition, section 51101.1(b)(5) requires schools to notify parents and guardians of their right to 
“be informed, pursuant to Sections 33126 and 48985, about statewide and local academic 
standards, testing programs, accountability measures, and school improvement efforts.”   

Education Code section 33126 sets forth information that is required to be included in a school’s 
School Accountability Report Card (SARC).  This information includes a school’s performance 
on standardized tests, state and local academic standards, accountability measures, and school 
improvement efforts.  As discussed above, Education Code section 48985 requires schools and 
school districts to provide any notice issued to parents and guardians in English and a pupil’s 
primary language, if that primary language is spoken by at least 15 percent of the pupils enrolled 
in the public school.  

Since 1977 Education Code section 49063 required schools to keep and notify parents of the 
availability of their child’s records, which have been required to include the results of 
standardized tests of a pupil under California Code of Regulations, title 5, section 432(b)(2)(I).85  

85 Education Code section 49063 (Added by Stats. 1976, ch. 1010; last amended by Stats. 1998, 
ch. 1031); and California Code of Regulations, title 5, section 432(b)(2)(I) (Register 77, No. 39).  
The Commission notes that Education Code section 49063 was the subject of the Annual Parent 
Notification – 1998-2000 Statutes (99-TC-09/00-TC-12) test claim, on which the Commission 
has made a final decision.  Statement of decision for Annual Parent Notification – 1998-2000 
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In addition, Education Code section 35256 has required schools to notify parents of the right to 
receive the SARC since 1988.  Thus, notifying parents and guardians of their right to receive the 
information discussed in this section is not new.   

Based on the above discussion, the Commission finds the requirement imposed by  
section 51101.1(a) to notify parents and guardians of children that speak a single primary 
language other than English of the right to receive the information identified by  
sections 51101(a)(5) and 51101.1(b)(1) does not constitute a new program or higher level of 
service.   

2) Right to Request a Particular School for Child 

Section 51101.1(a), read in conjunction with section 51101(a)(6), requires schools to notify 
parents and guardians of their right to request a particular school for their child, and to receive a 
response from the school.  However, prior to 2002 schools were already required to notify 
parents and guardians of this right under Education Code section 48980(h).  That section requires 
schools to advise parents or guardians of all existing statutory attendance options and local 
attendance options available in the school district.86  Thus, the Commission finds that the 
requirement imposed by section 51101.1(a), when read in conjunction with section 51101(a)(6), 
does not constitute a new program or higher level of service. 

3) Right to School Environment that is Safe and Supportive of Learning 

Section 51101.1(a), read in conjunction with section 51101(a)(7), requires schools to notify 
parents and guardians of the right to have a school environment for their child that is safe and 
supportive of learning.  However, since 1997, schools have been required to adopt a 
comprehensive school safety plan due to the enactment of former Education Code section 
35294.6.87  This plan has been required to include specific components, including, a safe and 
orderly environment conducive to learning at school.88  In addition, since 2000, schools have 
been required to include a description of the key elements of the comprehensive school safety 
plan in the annual SARC.89  As discussed above, schools are required to notify parents of their 
right to receive the SARC since 1988.  Thus, the Commission finds that the requirement imposed 

Statutes (99-TC-09/00-TC-12) test claim, adopted December 12, 2001, at 
<http://www.csm.ca.gov/sodscan/139.pdf> as of October 16, 2012.  
86 Education Code section 48980(h), formerly section 48980(g), as amended by Statutes 1993, 
chapter 1296.  This code section was the subject of the Annual Parent Notification (CSM 4461) 
test claim, on which the Commission has made a final decision.  Statement of decision for 
Annual Parent Notification (CSM 4461) test claim, adopted December 12, 2001, at 
<http://www.csm.ca.gov/sodscan/139.pdf> as of October 16, 2012.   
87 Former Education Code section 35294.6, as added by Statutes 1997, chapter 736.  
Renumbered to Education Code section 32286 by Statutes 2003, chapter 828. 
88 Former Education Code section 35294.2(a)(2)(H) (Stats. 1997, ch. 736).  Renumbered to 
Education Code section 32282(a)(2)(H) (Stats. 2003, ch. 828). 
89 Former Education Code section 35294.6 (as amended by Stats. 1999, ch. 996).  
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by section 51101.1(a), when read in conjunction with section 51101(a)(7), does not constitute a 
new program or higher level of service.  

4) Right to View Curriculum Materials, Pupil Progress, and Records and to 
Dispute the Content of Pupil Records 

Section 51101.1(a), read in conjunction with section 51101(a)(8), (9), (10), and (15), requires 
schools to notify parents and guardians of their right to:  (1) examine curriculum materials of the 
class or classes in which their child is enrolled; (2) be informed of their child’s progress in 
school and of the appropriate personnel whom they should contact if problems arise with their 
child; (3) have access to the school records of their child; and (4) question anything in their 
child’s record that the parent feels is inaccurate or misleading or is an invasion of privacy and to 
receive a response from the school.  Prior to 2002, schools were already required to provide 
parents notice of these rights.  Specifically, Education Code section 49063(k) has required 
schools to provide parents notice of their right to view curriculum materials since 1998.90  Also, 
Education Code section 49063 has required schools to keep and notify parents of the availability 
of their child’s records and the position of the official responsible for the maintenance of each 
type of record, which have been required to include pupil progress slips and notices under 
California Code of Regulations, title 5, section 432(b)(2)(E).91  Additionally, prior to 2002 
Education Code section 49063 required schools to provide parents with notice of their right to 
have access pupil records and the procedures for challenging the content of pupil records.  Thus, 
the Commission finds that the requirement imposed by section 51101.1(a), when read in 
conjunction with section 51101(a)(8), (9), (10), and (15), does not constitute a new program or 
higher level of service.  

5) Right to be Notified of School Rules 

Section 51101.1(a), read in conjunction with section 51101(a)(12), requires schools to notify 
parents and guardians of their right to be informed in advance about school rules, including 
disciplinary rules and procedures pursuant to Education Code section 35291, attendance, 
retention and promotion policies pursuant to Education Code section 48070.5, dress codes, and 
procedures for visiting the school.  However, as discussed below, schools have been required to 
notify parents and guardians of their right to be informed about all of these rules in advance 
except the retention and promotion policies pursuant to Education Code section 48070.5. 

Immediately prior to the enactment of section 51101.1 in 2002, Education Code section 48980 
provided in relevant part: 

At the beginning of the first semester or quarter of the regular school term, the 
governing board of each school district shall notify the parent or guardian of its 
minor pupils regarding the right or responsibility of the parent or guardian under 
[Education Code section] 35291 ... .92 

90 Education Code section 49063(k), as amended by Statutes 1998, chapter 1031.   
91 Education Code section 49063 (Added by Stats. 1976, ch. 1010; last amended by Stats. 1998, 
ch. 1031); and California Code of Regulations, title 5, section 432(b)(2)(E) (Register 77, No. 39).   
92 Education Code section 48980 as amended by Statutes 2000, chapter 73. 
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Thus, immediately before the enactment of section 51101.1, section 48980 required schools to 
provide parents or guardians notice of school disciplinary rules pursuant to section 35291.  This 
is further indicated by the fact the Legislature made a subsequent non-substantive amendment to 
section 51101(a)(12) in 2004 to replace the reference to Education Code section 35291 to  
section 48980.93  Courts have held that an amended statute may be looked to in construing a 
prior statute.94  In 2004, the Legislature amended Education Code section 51101 as part of an 
omnibus clean-up bill that made “a number of non-controversial, conforming, and technical 
changes to various education statutes and Budget items.”95  The Legislature made this technical, 
non-substantive, amendment to section 51101(a)(12) to clarify that the right to be informed of 
school disciplinary rules is done in accordance with the pre-existing requirement of section 
48980.  As a result, the Commission finds that notifying parents and guardians of their right to be 
informed of a school’s disciplinary rules is not new as compared to pre-existing law. 

In regard to providing notice to parents and guardians of their right to be informed of a school’s 
disciplinary rules and procedures, dress code, and procedures for visiting the school, since 1997 
schools have been required to adopt a comprehensive school safety plan due to the enactment of 
former Education Code section 35294.6.96  This plan has been required to include specific 
components, including, the schools dress code and procedures for safe ingress and egress of 
pupils, parents, and school employees to and from school.97  In addition, since 2000 schools have 
been required to include a description of the key elements of the comprehensive school safety 
plan in the annual SARC.98  As discussed above, schools are required to notify parents of their 
right to receive the SARC since 1988.  Thus, the Commission finds that providing notice to 
parents and guardians of their right to be informed of school dress codes and procedures for 
visiting the school does not constitute a new program or higher level of service.   

In contrast, prior to 2002, schools were not required to provide notice to parents and guardians 
regarding retention and promotion policies pursuant to Education Code section 48070.5.  
Although Education Code section 48070.5 requires schools to provide notice to parents of 
specific pupils identified as being at risk of retention, schools were not required to provide notice 
to parents and guardians of all pupils regarding retention and promotion policies.  Thus, the 
Commission finds that providing notice to parents and guardians of pupils that speak a single 
primary language other than English, when at least 15 percent of the pupils at the school speak 
that language, of their right to be informed of a school’s retention and promotion policies is new 
as compared to the law in effect immediately prior to the enactment of section 51101.1(a). 

93 Education Code section 51101 as amended by Statutes 2004, chapter 896.   
94 Fahey v. City Council of City of Sunnyvale (1962) 208 Cal.App.2d 667, 675-676. 
95 Assembly Floor Analyses, Assembly Bill 2525 (2003-2004 Reg. Sess.) as amended  
August 27, 2004.  
96 Former Education Code section 35294.6, as added by Statutes 1997, chapter 736.  
Renumbered to Education Code section 32286 by Statutes 2003, chapter 828. 
97 Former Education Code section 35294.2(a)(2)(F) and (G) (Stats. 1997, ch. 736).  Renumbered 
to Education Code section 32282(a)(2)(F) and (G) (Stats. 2003, ch. 828). 
98 Former Education Code section 35294.6 (as amended by Stats. 1999, ch. 996).  
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6) Right to Receive Information about Psychological Testing and to Deny 
Permission 

Section 51101.1(a), read in conjunction with section 51101(a)(13), requires schools to notify 
parents and guardians of their right to receive information about psychological testing the school 
does involving their child and the right to deny permission to give the test to their child.  
However, as discussed below, schools are mandated by federal law to provide parents notice of 
this information, and thus, this requirement does not constitute a state-mandated new program or 
higher level of service.   

The federal Protection of Pupil Rights Amendment (PPRA)99 was enacted as part of the General 
Education Provisions Act (GEPA), which set forth general conditions which schools and school 
districts must comply with to receive federal education funds under programs administered by 
the Secretary of Education or the U.S. Department of Education.100  However, because the 
requirements of the PPRA are conditions for the receipt of federal funds, school districts are not 
obligated to accept the conditions, and may choose not to receive federal funds and thus avoid 
the conditions imposed by PPRA.  Thus, school districts are not legally compelled to comply 
with the provisions of PPRA.  Therefore, it is necessary to determine whether K-12 school 
districts are practically compelled to comply with the provisions of PPRA.   

The court in Hayes v. Commission on State Mandates discussed this type of “cooperative 
federalism” scheme employed by FERPA noting that: 

[T]he vast bulk of cost-producing federal influence on state and local government 
is by inducement or incentive rather than direct compulsion. … However, “certain 
regulatory standards imposed by the federal government under ‘cooperative 
federalism’ schemes are coercive on the states and localities in every practical 
sense.” 101   

The court went on to say that “[t]he test for determining whether there is a federal mandate is 
whether compliance with federal standards ‘is a matter of true choice.’”102  To make this 
determination the court set out various factors, including: (1) the nature and purpose of the 
federal program, (2) whether its design suggests an intent to coerce, and (3) when state and/or 
local participation began.103   

Here, the nature and purpose of the PPRA is to provide pupil and parental privacy rights by 
limiting what information a school can gather about a student absent meeting specific notice 
requirements to parents and providing an opportunity to opt the student out of participating in the 
information gathering.104  The Sixth Circuit Court of Appeals noted Congress’ high regard for 

99 20 United States Code section 1232h. 
100 20 United States Code section 1221-1234i.  
101 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1581-1582, citing to 
Sacramento II, supra, 50 Cal.3d at p. 73-74. 
102 Ibid.   
103 Ibid.   
104 20 U.S.C. section 1232h(c)(2)(A).   
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the privacy rights of students when discussing the Family Educational and Privacy Rights Act 
(FERPA) in United States v. Miami University.105  The FERPA, like the PPRA, was enacted as 
part of the GEPA, and protects parent and student rights to privacy by limiting the transferability 
of their records without their consent.  Citing to 20 U.S.C. section 1232i, which sets forth 
limitations on withholding federal education funds for failing to meet the requirements of the 
FERPA and PPRA, the court stated: 

Because Congress holds student privacy interests in such high regard[, “]the 
refusal of a[n] … educational agency or institution … to provide personally 
identifiable data on students or their families, as a part of any applicable program, 
to any Federal office, agency, department, or other third party, on the grounds that 
it constitutes a violation of the right to privacy and confidentiality of students or 
their parents, shall not constitute sufficient grounds for the suspension or 
termination of Federal assistance.[”]  In other words, Congress places the privacy 
interests of students and parents above the federal government’s interest in 
obtaining necessary data and records.106   

With regard to whether the design of the federal program suggests an intent to coerce, as noted 
above, the receipt of all federal education funds by schools is conditioned on compliance with 
the provisions of the PPRA.  Failure to comply with the provisions of PPRA would jeopardize 
funds which have been made available under programs administered by the Secretary of State.107  
As noted by the court in Hayes v. Commission on State Mandates, federal funding to education is 
pervasive.108   

In addition, schools have received federal education funds for a significant period of time.  This 
is evidenced by Education Code section 49060.  Section 49060 sets forth the legislative intent of 
Education Code sections 49060 – 49085, which addresses parental access to, and the 
confidentiality of, pupil records.  As enacted in 1976, Education Code section 49060 provided in 
relevant part: 

It is the intent of the Legislature to resolve potential conflicts between California 
law and the provisions of Public Law 93-380 [FERPA] regarding parental access 
to, and the confidentiality of, pupil records in order to insure the continuance of 
federal education funds to public educational institutions within the state … .109  
(Italics added.) 

The language of section 49060, as enacted in 1976, was made operative on April 30, 1977.  
Thus, section 49060 indicates the reliance on federal education funds for at least 30 years.  As 
discussed above, failure to comply with the provisions of the PPRA would result in a loss of all 
federal education funding received by schools. 

105 United States v. Miami University (6th Cir. 2002) 294 F.3d 797. 
106 Id at 807. 
107 20 U.S.C. sections 1234-1234i and 34 Code of Federal Regulations part 76.901. 
108 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564, 1584. 
109 Education Code section 49060 (Stats. 1976, ch. 1010).   
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In sum, because of the purpose of the PPRA to protect the privacy rights of parents and students 
and Congress’ high regard for these rights, and the loss of all federal funds by schools, and the 
extent to which these funds are relied upon, the requirements of the PPRA (20 U.S.C. § 1232h) 
constitute federal mandates on schools.  Under the PPRA schools are required to provide notice 
to parents regarding psychological testing and to offer an opportunity for the parent to opt the 
student out of participation of such testing.110  Thus, the Commission finds that the requirement 
imposed by section 51101.1(a), when read in conjunction with section 51101(a)(13), does not 
constitute a new program or higher level of service. 

7) Right to Participate in Parent Advisory Committees, Schoolsite Councils, 
or Site-Based Management Leadership Teams 

Section 51101.1(a), when read in conjunction with sections 51101(a)(14) and 51101.1(b)(3), 
requires schools to notify parents and guardians of their right to participate as a member of a 
parent advisory committee, schoolsite council, or site-based management leadership team, in 
accordance with any rules and regulations governing membership in these organizations.   

The rules and regulations governing membership in these organizations, however, already 
require schools to notify parents and guardians of their right o participate in these organizations.  
For example, schools that participate in school-based program coordination are required to 
establish a schoolsite council under Education Code section 52852.  Under Education Code  
section 52852.5, school districts are required to provide parents information regarding the 
School-Based Coordination Program, including the right to participate in a schoolsite council 
created in a school that participates in school-based program coordination.  Similarly, former 
Education Code sections 52011 and 54725, which addressed the provision of information about 
the School Improvement Program and Motivation and Maintenance Program, require schools to 
provide parents information about these programs, including the right of parents to participate in 
a schoolsite council created in schools that participate in these programs.111, 112  

110 PPRA as amended by NCLB (Pub. L. No. 107-110, § 1061), codified at 20 United States 
Code section 1232h(c)(2)(A), January 8, 2002.  PPRA as amended by Goals 2000: Educate 
America Act (Pub. L. No. 103-227, § 1017), codified at Former 20 United States Code section 
1232g(b)(2) and (c), March 31, 1994.  
111 Former Education Code section 52011, as added by Statutes 1977, chapter 894, was repealed 
by Statutes 2004, chapter 871, operative January 1, 2006.  Former Education Code section 
54725, as added by Statutes 1985, chapter 1431, was repealed by Statutes 2004, chapter 871, 
operative January 1, 2006.   
112 The Commission notes that the schoolsite councils established under the School-Based 
Coordination Program, School Improvement Program, and the Motivation and Maintenance 
Program were the subject of the School Site Councils and Brown Reform Act (CSM 4501 and 
Portions of CSM 4469) test claim on which the Commission has issued statement of decisions.  
Statement of decision for School Site Councils and Brown Reform Act (CSM 4501 and Portions 
of CSM 4469) test claim, adopted April 27, 2000, at 
<http://www.csm.ca.gov/sodscan/4501sod.pdf> as of October 16, 2012. 
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Based on the above discussion, the Commission finds that the requirement imposed by section 
51101.1(a), when read in conjunction with sections 51101(a)(14) and 51101.1(b)(3), does not 
constitute a new program or higher level of service.  

(c) Notices of Parent and Guardian Rights that Constitute State-Mandated New 
Programs or Higher Levels of Service. 

Prior to the enactment of Education Code section 51101.1, schools were not required to provide 
notice to parents and guardians of pupils that speak a primary language other than English, of the 
following rights set forth in Education Code section 51101(a) and 51101.1(b): 

1. To observe, within a reasonable time following a request, the classroom or classrooms in 
which their child is enrolled or for the purpose of selecting the school in which their child 
will be enrolled in accordance with the requirements of any intradistrict or interdistrict 
pupil attendance policies or programs.  (Ed. Code, § 51101.1(a) read in conjunction with 
51101(a)(1).) 

2. To meet with their child’s teacher or teachers and the principal of the school in which 
their child is enrolled.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(2).) 

3. To volunteer their time and resources for the improvement of school facilities and school 
programs under the supervision of district employees, including, but not limited to, 
providing assistance in the classroom with the approval, and under the direct supervision, 
of the teacher.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(3).)  

4. To be notified on a timely basis if their child is absent from school without permission.  
(Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(4).)  

5. To receive information concerning the academic performance standards, proficiencies, or 
skills their child is expected to accomplish.  (Ed. Code, § 51101.1(a) read in conjunction 
with § 51101(a)(11).) 

6. To be informed in advance about retention and promotion policies pursuant to Education 
Code section 48070.5.  (Ed. Code, § 51101.1(a) read in conjunction with § 51101(a)(12).) 

7. To be notified, as early in the school year as practicable pursuant to Education Code 
section 48070.5, if their child is identified as being at risk of retention and of their right to 
consult with school personnel responsible for a decision to promote or retain their child 
and to appeal a decision to retain or promote their child.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101(a)(16).) 

8. To be given any required written notification in English and the pupil’s home language 
pursuant to Education Code section 48985 and any other applicable law.  (Ed. Code, § 
51101.1(a) read in conjunction with § 51101.1(b)(2).) 

9. To support their children’s advancement toward literacy.  (Ed. Code, § 51101.1(a) read in 
conjunction with § 51101.1(b)(4).) 

As a result, providing notice of all of the above rights to parents and guardians of pupils that 
speak a single primary language other than English, if at least 15 percent of the pupils in the 
school speak that single primary language, is new as compared with the legal requirements in 
effect immediately before the enactment of section 51101.1.  Also, providing notice of these 

153



rights carry out the governmental function of education by encouraging parental involvement in 
education, and thus, constitute a “program.”113  As a result, the Commission finds that the 
following activity constitutes a state-mandated new program or higher level of service: 

Provide notice of the rights set forth in Education Code section 51101(a)(1), 
(a)(2), (a)(3), (a)(4), (a)(11), retention and promotion policies as provided in 
(a)(12) and (a)(16) (Stats. 2002, ch. 1037) and Education Code section 
51101.1(b)(2) and (b)(4) (Stats. 2002, ch. 1037) to the parents and guardians of 
pupils that speak a single primary language other than English if 15 percent or 
more of the pupils in the school speak that single primary language.  (Ed. Code, § 
51101.1(a) (Stats. 2002, ch. 1037).) 

B. The State-Mandated New Programs or Higher Levels of Service Impose Costs 
Mandated by the State within the Meaning of Government Code Sections 17514 and 
17556. 

The final issue is whether the state-mandated activities impose costs mandated by the state,114 
and whether any statutory exceptions listed in Government Code section 17556 apply to the test 
claim.  Government Code section 17514 defines “costs mandated by the state” as any increased 
cost a local agency is required to incur as a result of a statute that mandates a new program or 
higher level of service.”  “Any increased costs” for which a claimant may seek reimbursement 
include both direct and indirect costs.115  Government Code section 17564 requires 
reimbursement claims to exceed $1,000 to be eligible for reimbursement.   

The claimant estimates that the San Jose Unified School District “incurred more than $1,000 for 
the fiscal year of July 1, 2002 through June 30, 2003” to implement all duties alleged by the 
claimant to be mandated by the state.116  Thus, the claimant has met the minimum burden of 
showing costs necessary to file a test claim pursuant to Government Code section 17564.   

Government Code section 17556(e) provides that the Commission shall not find costs mandated 
by the state if the statute, executive order, or an appropriation in a Budget Act or other bill that 
includes additional revenue that was specifically intended to fund the costs of the state mandate 
in an amount sufficient to fund the cost of the state mandate.  Here, there is no evidence that any 
funds, in an amount sufficient to cover the costs of the mandated activities, have been 
specifically appropriated for the cost of the state-mandated activities found in this test claim.   

Although various federal and state grant programs provide funding that schools can use for the 
state-mandated parent involvement activities found in this analysis, schools are not required to 

113 Long Beach Unified School Dist. v. State of California (1990) 275 Cal.App.3d 155, 172, 
finding, “[A]lthough numerous private schools exist, education in our society is considered to be 
a peculiarly governmental function. ....  Further, public education is administered by local 
agencies to provide service to the public.”  (Citation omitted.) 
114 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
115 Government Code section 17564. 
116 Exhibit A, test claim, dated September 25, 2003, Exhibit 1, “Declaration of Don Iglesias”  
p. 37-45.   
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participate in the grant programs, or to use the grant funding for the state-mandated activities 
found in this test claim if they do participate.  For example, schools that voluntarily receive 
federal funds under Chapter 1 of the ESEA, as amended by the Augustus F. Hawkins-Robert T. 
Stafford Elementary and Secondary School Improvement Amendments of 1988 (Pub. L. No. 
100-297) are required to have parental involvement components in programs assisted by such 
funds.117  However, no funds are specifically required to be used for this purpose.  Similarly, 
federal funds voluntarily received under Title III of the ESEA, for the purpose of ensuring that 
children attain English proficiency, requires a parental involvement component in programs 
funded by Title III, but does not require funds to be expended specifically for this purpose.118   

Like federal law, state law provides for various categorical education programs which require a 
parental involvement component in programs funded with these funds.  For example, schools 
that receive funding under the School Improvement Plans (SIP) program and the High Priority 
Schools Grant program are required to have parental involvement components for programs 
funded through these programs.119  However, schools that received this funding were not 
specifically required to use those funds for the state-mandated activities found in this test claim.   

Based on the above discussion, none of the statutory exceptions listed in Government Code 
section 17556 apply to the state-mandated new programs or higher levels of service found in the 
analysis above.  However, to the extent that a school receives federal or state funding that can be 
used for the state-mandated parent involvement activities found in this test claim, and the school 
uses that funding for these activities, that funding constitutes offsetting revenue. 

The following funding sources will be identified as possible sources of offsetting revenue: 

1. Chapter 1 of the ESEA, as amended by the Augustus F. Hawkins-Robert T. Stafford 
Elementary and Secondary School Improvement Amendments of 1988 (Pub. L. No.  
100-297).120  Excluding the state-mandated activity imposed by section 11504 which 
applies only for schools that do not receive funds under Chapter 1.   

2. Title III of the ESEA (Pub. L. No. 107-110, Title III, § 301 (20 U.S.C., § 6801 et seq.). 

117 ESEA as reauthorized by the Augustus F. Hawkins–Robert T. Stafford Elementary and 
Secondary School Improvement Amendments of 1988 (Pub. L. No. 100-297, § 1016) codified at 
former 20 United States Code section 2726.  Currently, reauthorized by the NCLB ((Pub. L. No. 
107-110, § 1118) (20 U.S.C. § 6318)). 
118 20 United States Code sections 6801 and 7012.   
119 For SIP see former Education Code section 52000 et seq. (as added by Stats. 1977, ch. 894).  
Funding for SIP activities is currently found in the “School and Library Improvement Block 
Grant” at Education Code section 41570 et seq.  For the High Priority Schools Grant program 
see Education Code section 52055.600 et seq. 
120 ESEA as reauthorized by the Augustus F. Hawkins–Robert T. Stafford Elementary and 
Secondary School Improvement Amendments of 1988 (Pub. L. No. 100-297, § 1016) codified at 
former 20 United States Code section 2726.  Currently, reauthorized by the NCLB ((Pub. L. No. 
107-110, § 1118) (20 U.S.C. § 6318)). 
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3. School Improvement Plans program.121 

4. High Priority Schools Grant program.122 

This list is not an exhaustive list of all possible sources of offsetting revenue.  

Accordingly, none of the statutory exceptions listed in Government Code section 17556 apply 
that would deny the state-mandated new programs or higher levels of service found in the 
analysis above. 

Based on the above discussion, the Commission finds that the state-mandated new programs or 
higher levels of service impose costs mandated by the state on employers within the meaning of 
article XIII B, section 6, and Government Code sections 17514 and 17556. 

V. Conclusion 
For the reasons discussed above, the Commission finds that the following activities constitute 
reimbursable state-mandated new programs or higher levels of service within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514: 

1. Parent Involvement Policies (Ed. Code, §§ 11504 and 51101(b)) 

a. For school districts formed, or school districts with schools formed, during the 
reimbursement period that could not have adopted parent involvement policies prior 
to the 2002-2003 fiscal year, engage in the following one-time activity: 

Adopt a policy on parent involvement, consistent with the purposes and goals set 
forth in Education Code section 11502 (Stats. 1990, ch. 1400), for each school that 
does not receive funding under Chapter 1 of the federal Elementary and Secondary 
Education Act of 1965, as amended by the Augustus F. Hawkins-Robert T. Stafford 
Elementary and Secondary School Improvement Amendments of 1988 (Pub. L. No. 
100-297).  (Ed. Code, § 11504 (Stats. 1990, ch. 1400).)   

b. For school districts formed, or school districts with schools formed, during the 
reimbursement period that could not have adopted a policy prior to the 2002-2003 
fiscal year, engage in the following one-time activity: 

Develop jointly with parents and guardians, and adopt, a policy that outlines how 
parents or guardians of pupils, school staff, and pupils may share the responsibility 
for continuing the intellectual, physical, emotional, and social development and 
well-being of pupils at each schoolsite.   

The policy must include the following:  (1) the means by which the school and 
parents or guardians of pupils may help pupils to achieve academic and other 
standards of the school; (2) a description of the school’s responsibility to provide a 
high quality curriculum and instructional program in a supportive and effective 

121 Former Education Code section 52000 et seq. (as added by Stats. 1977, ch. 894).  Funding for 
SIP activities is currently found in the “School and Library Improvement Block Grant” at 
Education Code section 41570 et seq.   
122 Education Code section 52055.600 et seq. 
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learning environment that enables all pupils to meet the academic expectations of 
the school; and (3) the manner in which the parents and guardians of pupils may 
support the learning environment of their children, including, but not limited to: (a) 
monitoring attendance of their children, (b) ensuring that homework is completed 
and turned in on a timely basis, (c) participation of the children in extracurricular 
activities, (d) monitoring and regulating the television viewed by their children, (e) 
working with their children at home in learning activities that extend learning in the 
classroom, (f) volunteering in their children’s classrooms, or for other activities at 
the school, (g) participating, as appropriate, in decisions relating to education of 
their own child or the total school program.  (Ed. Code, § 51101(b) (Stats. 1998, ch. 
864).) 

2. Parent Involvement Opportunities (Ed. Code, § 49091.10) 

a. Promptly make all assessments, excluding standardized tests described in Chapter 3 
(commencing with Section 99150) of Part 65 of Division 14 of Title 3 of the 
Education Code, available for inspection by a parent or guardian in a reasonable 
timeframe or in accordance with procedures determined by the governing board of the 
school district.123  (Ed. Code, § 49091.10(a) (Stats. 1998, ch. 1031).) 

b. Upon written request by a parent or guardian, arrange for the parental observation of 
the requested class or classes or activities by the parent or guardian within a 
reasonable timeframe and in accordance with procedures determined by the 
governing board of the school district.  (Ed. Code, § 49091.10(b) (Stats. 1998,  
ch. 1031).) 

3. Notice of Parent and Guardian Education Related Rights (Ed. Code, § 51101.1) 

a. Provide notice of the rights set forth in Education Code section 51101(a)(1), 
(a)(2), (a)(3), (a)(4), (a)(11), retention and promotion policies as provided in 
(a)(12) and (a)(16) (Stats. 2002, ch. 1037) and Education Code section 
51101.1(b)(2) and (b)(4) (Stats. 2002, ch. 1037) to the parents and guardians 
of pupils that speak a single primary language other than English if 15 percent 
or more of the pupils in the school speak that single primary language.   
(Ed. Code, § 51101.1(a) (Stats. 2002, ch. 1037).) 

Any other test claim statutes and allegations not specifically approved above, do not impose a 
reimbursable state mandated program subject to article XIII B, section 6 of the California 
Constitution.    

123 In 2009, the Legislature made a non-substantive amendment to section 49091.10 in order to 
modernize existing statutory references to audio or video recordings.  Specifically, the 
Legislature replaced “tapes” with “audio video records.”  (Stats. 2009, ch. 88.) 

157



SixTen and Associates
Mandate Reimbursement Services
KEITH B. PETERSEN, President E-Mail: Kbpsixten@aol.com
P.O. Box 340430 5252 Balboa Avenue, Suite 900
Sacramento, CA 95834-0430 San Diego, CA 92117
Telephone: (916) 419-7093 Telephone: (858) 514-8605
Fax:(916)263-9701 Fax: (858)514-8645

November 13, 2012

Heather Halsey, Executive Director
Commission on State Mandates
U.S. Bank Plaza Building
980 Ninth Street, Suite 300
Sacramento, California 95814

Re: Test Claim 03-TC-16
Education Code Sections 11500 et al.
San Jose Unified School District
Parental Involvement Programs

Dear Ms. Halsey:

I have received the Commission's Draft Staff Analysis (DSA) dated October 23, 2012,
for the above-referenced test claim to which I respond on behalf of the test claimant.
Issues raised by the DSA, but not responded to by this letter, are not waived.

The DSA relies on four erroneous standards to determine whether the various
Education Code sections pled in the test claim are reimbursable.

1. NEW PROGRAM STANDARD OF REVIEW

The DSA (10) states that to determine if a program is new or imposes a higher level of
service, the statutes pled must be "compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order." This
standard is applied for the analysis of several code sections pled in the test claim. This
is incorrect. The test claim was filed September 25, 2003. The filing was effective prior
to the September 30, 2003, effective date of Statutes of 2002, Chapter 1124 (for
mandates that became effective before January 1, 2002)1, which first established at

Statutes of 2002, Chapter 1124, is generally effective September 30,
2002. However, the amendment that added Government Code Section 17551,
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Government Code section 17551, subdivision (c), time limits for filing on statutes
enacted after December 31, 1974. Based on the date the test claim was submitted, the
standard of review is to compare the statutes pled on the effective date of the test claim
filing to the status of the law as of December 31, 1974, pursuant to Government Code
section 17514.

The Commission, however, decided to the contrary on this issue in the March 24, 2011,
Statement of Decision for 02-TC-25/31/46, Discrimination Complaint Procedures,
relying upon San Diego Unified School District v. Commission on State Mandates
(2004) 33 Cal.4th 859. The legal issue here is identical to that in the Discrimination
Complaint Procedures test claim. The test claimant raises it here for purposes of the
record and does not waive the issue.

2. PRACTICAL COMPULSION FOR PARENTAL INVOLVEMENT PROGRAMS

In the May 25, 2004, rebuttal to the Department of Finance response to the test claim,
the test claimant asserted the foundation argument that school districts are practically
compelled to adopt and operate the state statutory version of a parent involvement
program in order to continue implementing the federal Title 1 program. The DSA
determination that some of the relevant Education Code sections pled in the test claim
are not mandated relies upon this threshold issue. It is the magnitude of coercion
created by the loss of federal funds and inability to continue the program, not any proof
of an actual penalty, that is the measure of the issue. Sections 11500 et seq., were
adopted in 1990, after the Hawkins-Stafford amendments (1988), which were in turn
subsequent to the original adoption of the ESEA (1965). The federal program funds are
substantial and have resulted in institutionalized and continuous comprehensive
services to students. Districts would be required to discontinue the historic and
significant ESEA services to students just to avoid establishing and operating the state
parental involvement program.

However, the Commission has consistently decided to the contrary for these types of
funding and subsequent mandate circumstances in other test claim determinations.
The test claimant raises it here for purposes of the record and does not waive the issue.

subdivision (c), delayed the effective date of that subdivision for mandates effective
before January 1, 2002, by one year to September 30, 2003:

(c) Local agency and school district test claims shall be filed not later than
three years following the date the mandate became effective, or in the case of
mandates that became effective before January 1, 2002, the time limit shall be one year
from the effective date of this subdivision. (Emphasis added)
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3. POLICIES NOT IMPLEMENTED ARE MEANINGLESS

Relying upon the "plain meaning" of the code language, the DSA (13) concludes that
the mandate to adopt a Section 11503 or 11504 policy is not a mandate to establish or
operate a parent involvement program. The requirement to establish a policy compels
implementation as a practical matter or it is without legal or practical significance. The
DSA interpretation would mean that the Legislature mandated that districts adopt
policies stating affirmative duties with no requirement to implement those duties.

Section 51101 (a) requires the schools to inform parents of enumerated rights, but the
DSA (20) concludes that the Section does not impose "any specific activities on schools
to effectuate these rights," rather, that these rights are "effectuated elsewhere in the
Education Code." However, Section 51101 (a) neither states that the linkage exists nor
uniformly cites other code sections where these programs may exist. The notice and
enumeration of rights in Section 51101 (a) compels implementation as a practical matter
or it is without practical significance.

Similarly, the DSA (22) concludes that Section 51101 (b) only requires the district to
work with parents to develop and adopt a policy that outlines the manner in which the
school staff and parents will share responsibility for the program activities, but not that
the district actually has to implement the program policies, because implementation is
not specifically stated in the code section.

For all these code sections, the DSA analyzes the legislation into absurdity by isolating
the policy language from the new program language. The DSA should consider the
legislation in its totality.

4. INFERRED "LINKAGE" IS CONTRIVED

The DSA has created a doctrine of inferred linkage and then parses the Legislature's
language into inertness using contradictory reliance on the "plain meaning" of statutes
in order to accommodate the conclusions reached in the DSA. Creating a doctrine of
inferred linkage is the purview of an appellate court and not within the purview of an
administrative law agency.

Contrary to the artificial linkage by the DSA (20) to other, but not cited, Education Code
sections, Section 51101 stands alone as an enforceable mandate. To assume some
unstated linkage occurs with other code sections is to abandon the precarious reliance
on the "plain meaning" of the language of the statute, since there is no language in
Section 51101 (a) establishing this "effectuating" linkage. This violates the rule that the
Commission "can only presume the lawmakers meant what they said, and cannot insert
requirements into the language of a statute that is not plainly there." (DSA 22) Further,
as a practical matter, if those other code sections were repealed, Section 51101 (a)
would remain without the other sections to "effectuate" the mandate, and the DSA
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reliance on those sections would fail. Section 51101 (a) does not rely upon those other
code sections as a source of the mandate, so the DSA has no basis to conjure up this
novel linkage.

Nor is the DSA (20) conclusion that these rights are "effectuated" in other code sections
is "supported by the fact that some of the rights delineated by Education Code section
51101 (a) have already been analyzed in prior commission decisions." There is no
indication that Section 51101 (a) was considered in those decisions. Whether the
similar activities are currently reimbursed by other approved mandates is a parameters
and guidelines issue, not a legal threshold issue for the test claim.

Pleading Sections 49091.10 and 49091.14 in the test claim as a separate source of the
mandated activities does not establish the linkage of "effectuation" desired by the DSA
(20). Rather, the fact that newer legislation (1998) may seem redundant to existing law
is actually an argument against the concept of any purposeful linkage by the
Legislature. For a contrary example, note that the DSA (25) states that "(i)t must be
noted that the policy mandated to be adopted in section 51101 (b) is not specifically
linked to the parent involvement policy mandated [by] section 11504 "and concludes
that "the Legislature enacted section 51101 without reference to section 11504." In this
case, where there is no stated linkage, the DSA does not infer a linkage even though
the DSA states that "school districts can comply with both code sections by adopting a
single policy that includes the content required by section 51101(b) and is also
consistent with the purposes and goals set forth in section 11502." Thus, even though
the "purposes and goals" of the two sections are essentially the same, the DSA finds no
inferred linkage. Strangely, there was no stated linkage to Section 51101 in Sections
49091.10 and .14, but the DSA concluded there was some "effectuating" linkage, even
though those sections were also enacted "without reference" to each other. The DSA
reasoning is not consistent.

The DSA should be modified to analyze the code sections for reimbursement without
utilizing the inferred linkage.
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Certification

By my signature below, I hereby declare, under penalty of perjury under the laws of the
State of California, that the information in this submission is true and complete to the
best of my own knowledge or information or belief, and that the attached documents, if
any, are true and correct copies of documents received from or sent by the state
agency which originated the document.

Executed on November 13, 2012, at Sacramento, California, by

Keith B. Petersen

C: Commission electronic service list
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KENNETH L. CAMPBELL, Plaintiff and Appellant, 

v. 
FRANK S. ZOLIN, as Director, etc., Defendant and 

Respondent. 
 

No. H012143. 
 

Court of Appeal, Sixth District, California. 
Mar 24, 1995. 

 
[Opinion certified for partial publication. FN* ] 
 

FN* Pursuant to California Rules of Court, 
rules 976(b) and 976.1, this opinion is certi-
fied for publication with the exception of 
parts I, IV, and V of the Discussion. 

 
SUMMARY 

The Department of Motor Vehicle suspended 
defendant's driver's license for failure to comply with 
the Financial Responsibility Laws following an acci-
dent with another vehicle in a parking lot. (Superior 
Court of Santa Clara County, No.734178, James H. 
Chang, Judge.) 
 

The Court of Appeal affirmed. The court held that 
under Veh. Code, §§ 16000 and 16000.1, which ex-
panded the Financial Responsibility Laws to include 
specified “off-highway accidents,” the exclusion un-
der Veh. Code, § 16000.1, subd. (b), was intended to 
apply only where there is a single-car accident in 
which all of the damage occurs to the property of the 
driver or owner of the single vehicle involved. A 
construction permitting application of the exclusion to 
multiple-car accidents could make the reportability of 
an accident vary depending upon the perspective of 
each driver involved. Accordingly, the court held that 
since defendant was involved in an accident on private 
property with another vehicle that sustained over $500 
damage, defendant's license was properly suspended 
by the Department of Motor Vehicles for noncom-
pliance with the Financial Responsibility Laws. 
(Opinion by Mihara, J., with Cottle, P. J., and 
Wunderlich, J., concurring.) 
 

HEADNOTES 

Classified to California Digest of Official Reports 
(1) Automobiles and Highway Traffic § 
15--Operators' Licenses--Revocation or Suspen-
sion--Administrative Hearing--Review. 

When an administrative agency initiates an action 
to suspend or revoke a driver's license, the burden of 
proving the facts necessary to support the action rests 
with the agency making the allegation. Until the 
agency has met its burden of going forward with the 
evidence necessary to sustain a finding, the licensee 
has no duty to rebut the allegations or otherwise re-
spond. Since the retention of a driver's license con-
stitutes a fundamental vested right, the trial court must 
exercise its independent judgment to determine 
whether the weight of the evidence supported the 
administrative decision. 
 
(2) Mandamus and Prohibition § 
74--Mandamus--Judicial Review--Construction of 
Statute. 

In reviewing the trial court's ruling on a writ of 
mandate, the appellate court is ordinarily confined to 
an inquiry as to whether the findings and judgment of 
the trial court are supported by substantial, credible, 
and competent evidence. This limitation, however, is 
inapplicable to the construction of a statute, an issue 
which constitutes a question of law. In such cases the 
appellate court is not bound by the trial court's deci-
sion, but may make its own determination. 
 
(3a, 3b) Automobiles and Highway Traffic § 
13--Operators' Licenses-- Revocation or Suspen-
sion--Grounds--Lack of Insurance--Reportable 
Off-highway Accident--Statutory Construction. 

Under Veh. Code, §§ 16000 and 16000.1, which 
expanded the Financial Responsibility Laws to in-
clude specified “off-highway accidents,” the exclu-
sion under Veh. Code, § 16000.1, subd. (b), was in-
tended to apply only where there is a single-car acci-
dent in which all of the damage occurs to the property 
of the driver or owner of the single vehicle involved. A 
construction permitting application of the exclusion to 
multiple-car accidents could make the reportability of 
an accident vary depending upon the perspective of 
each driver involved. Accordingly, the license of an 
uninsured driver, who was involved in an accident on 
private property with another vehicle that sustained 
over $500 damage, was properly suspended by the 

Exhibit G
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Department of Motor Vehicles for noncompliance 
with the Financial Responsibility Laws. 
[See 6 Witkin, Summary of Cal. Law (9th ed. 1988), 
Torts § 1114.] 
(4) Statutes § 
45--Construction--Presumptions--Different Words. 

Ordinarily, where the Legislature uses a different 
word or phrase in one part of a statute than it does in 
other sections or in a similar statute concerning a 
related subject, it must be presumed that the Legisla-
ture intended a different meaning. 
 
COUNSEL 
 
Kenneth L. Campbell, in pro. per., for Plaintiff and 
Appellant. *491  
 
Daniel E. Lungren, Attorney General, Henry G. 
Ullerich, Assistant Attorney General, Jose R. Guer-
rero and Robert R. Buell, Deputy Attorneys General, 
for Defendant and Respondent. 
 
MIHARA, J. 

Introduction 
Kenneth Campbell appeals from a judgment 

denying a petition for mandamus following the De-
partment of Motor Vehicle's suspension of his driving 
license for failure to comply with the financial re-
sponsibility laws. We affirm. 
 

Facts 
On December 29, 1992, while driving an auto-

mobile owned by his mother, Lee Campbell, appellant 
was involved in a traffic accident with a car owned 
and operated by Teawood Kung. The accident oc-
curred in the parking lot of the apartment complex 
where appellant resided. 
 

On January 9, 1993, Kung prepared and signed a 
“Report of Traffic Accident” (Department of Motor 
Vehicles form SR 1A) notifying the Department of 
Motor Vehicles (DMV) of the accident, providing 
information concerning his insurance coverage, and 
estimating the cost of repairs to his vehicle to be $550. 
FN1 Kung stated that the accident did not result in any 
injuries. 
 

FN1 Vehicle Code section 16000, subdivi-
sion (a), requires the filing of such a report 
within 10 days after the accident. 

 
Lee Campbell signed a similar report on February 

17, 1993, wherein she estimated the cost of repairs to 
her vehicle to be $1,200 and asserted that Kung's car 
suffered only $100 in damages. Campbell admitted 
that her car was not insured at the time of the accident. 
As had Kung, Campbell reported no injuries resulting 
from the collision. 
 

On March 12, 1993, the DMV sent appellant no-
tice of its intent to suspend his driving privilege for 
failure to comply with the financial responsibility 
laws. (See Veh. Code, FN2 § 16070.) Following ap-
pellant's timely request, the suspension was stayed 
pending an administrative hearing. (§ 16075, subd. 
(b).) *492  
 

FN2 All unspecified section references are to 
the Vehicle Code. 

 
At the administrative hearing conducted on June 

9, 1993, appellant submitted a written demurrer to the 
order of suspension in which he contested the juris-
diction of the DMV on the ground that the accident 
had occurred on private property. In the demurrer, 
appellant admitted that on the date in question, he was 
operating a motor vehicle and was involved in a col-
lision with a second vehicle driven by Teawood Kung. 
 

During questioning by the hearing officer, ap-
pellant reiterated that he was the driver of the vehicle 
involved in the accident and also conceded that he did 
not have any “financial responsibility insurance in 
effect” at the time of the incident. Appellant testified 
that the cost of repairs to his mother's vehicle was 
between $1,000 and $1,200, and introduced a copy of 
a check in the amount of $618.47 issued to him by 
Kung's insurance company as payment for the dam-
ages. The hearing officer introduced into evidence as a 
departmental exhibit a repair estimate of $542.66 for 
Kung's vehicle. Additional estimates of $684.40 and 
$699.49 were also submitted. FN3 
 

FN3 At oral argument, we granted appellant's 
request to augment the record on appeal to 
include these additional repair estimates. 
(Evid. Code, § 459.) 

 
It was uncontroverted that there were no deaths or 

injuries resulting from the accident. The only con-
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tested issue at the hearing was whether the accident, 
having occurred on private property, fell within the 
scope of the financial responsibility laws. 
 

Following the hearing, the DMV issued a deci-
sion suspending appellant's license for a one-year 
period effective June 13, 1993. FN4 The decision was 
based on the hearing officer's findings that (1) appel-
lant was the driver or owner of a vehicle involved in an 
accident on December 29, 1992; FN5 (2) the accident 
resulted in property damage over $500; and (3) ap-
pellant had not established that financial responsibility 
covered the driver of the vehicle involved in the ac-
cident. On July 30, 1993, the decision was sustained 
upon departmental review. (§ 14105.5.) 
 

FN4 The suspension order permits appellant 
restricted driving privileges for work pur-
poses upon payment of a penalty fee and 
proof of financial responsibility. 

 
FN5 The notice states that the accident oc-
curred on December 29, 1993. Based on the 
record on appeal, however, it is clear that the 
accident actually occurred the previous year, 
on December 29, 1992. Appellant does not 
argue otherwise. 

 
Thereafter appellant filed a petition seeking a 

peremptory writ of mandate directing the DMV to set 
aside its order of suspension. On December 17, 1993, 
the superior court heard the matter and issued an order 
sustaining the suspension. Appellant appealed from 
the order on January 18, 1994. A formal judgment 
denying the writ of mandate was entered on February 
14, 1994. *493  
 

Discussion 
I. Premature Filing of the Notice of Appeal FN* 

 
FN* See footnote, ante, page 489. 

 
. . . . . . . . . . . 

II. Standard of Review 
(1) “When an administrative agency initiates an 

action to suspend or revoke a [driver's] license, the 
burden of proving the facts necessary to support the 
action rests with the agency making the allegation. 
Until the agency has met its burden of going forward 
with the evidence necessary to sustain a finding, the 

licensee has no duty to rebut the allegations or other-
wise respond. [Citations.]” ( Daniels v. Department of 
Motor Vehicles (1983) 33 Cal.3d 532, 536 [ 189 
Cal.Rptr. 512, 658 P.2d 1313].) 
 

Since the retention of a driver's license constitutes 
a fundamental vested right, the trial court must exer-
cise its independent judgment to determine whether 
the weight of the evidence supported the administra-
tive decision reached by the DMV. ( Berlinghieri v. 
Department of Motor Vehicles (1983) 33 Cal.3d 392, 
394-397 [ 188 Cal.Rptr. 891, 657 P.2d 383].) 
 

(2) “ 'In reviewing the trial court's ruling on a writ 
of mandate, the appellate court is ordinarily confined 
to an inquiry as to whether the findings and judgment 
of the trial court are supported by substantial, credible 
and competent evidence.' ” ( McNabb v. Department 
of Motor Vehicles (1993) 20 Cal.App.4th 832, 837 [ 
24 Cal.Rptr.2d 641], quoting Rodriguez v. Solis 
(1991) 1 Cal.App.4th 495, 502 [ 2 Cal.Rptr.2d 50].) 
This limitation, however, is inapplicable to the con-
struction of a statute, an issue which constitutes a 
question of law. ( 20 Cal.App.4th at p. 837.) “In such 
cases ... the appellate court is not bound by the trial 
court's decision, but may make its own determina-
tion.” (Ibid.) 
 

III. Was Appellant Involved in a Reportable Traffic 
Accident Within the Meaning of Sections 16000 and 

16000.1? 
In one form or another, California has required its 

drivers to be financially responsible for driv-
ing-related injuries since 1929. ( King v. Meese (1987) 
43 Cal.3d 1217, 1220 [ 240 Cal.Rptr. 829, 743 P.2d 
889].) Generally, this obligation is satisfied by means 
of insurance. (Ibid.) Until 1990, only those accidents 
which occurred on a public street or highway qualified 
as a “reportable accident” triggering a driver's duty to 
establish compliance with *494 the state's financial 
responsibility laws. (See former § 16000; Stats. 1984, 
ch. 1324, § 2, p. 4556.) Effective in 1989, however, 
the Legislature amended section 16000 and added 
section 16000.1 to the Vehicle Code for the express 
purpose of expanding the financial responsibility laws 
to include specified “off-highway accidents.” 
 

Findings and declarations accompanying the 
legislation explain the public policy considerations 
supporting these measures: “The Legislature finds and 
declares as follows: [¶] (a) The current provisions of 
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the Financial Responsibility Laws inadvertently do 
not permit the Department of Motor Vehicles to ex-
ercise its authority to suspend the driving privilege of 
an uninsured motorist who inflicts bodily injury or 
death upon individuals or who damages vehicles, 
buildings, or other property located on public and 
private property off the streets and highways. The 
Legislature further finds and declares that untold 
numbers of Californians are victims involved in these 
accidents. [¶] (b) It is the intent of the Legislature in 
amending the Financial Responsibility Laws to 
strengthen enforcement actions against uninsured 
motorists and to provide additional remedies for the 
victims of uninsured motorist accidents occurring off 
the streets and highways as soon as the department can 
reasonably implement the changes in Section 16000 of 
the Vehicle Code made by this act.” (Stats. 1989, ch. 
808, § 1, p. 2674.) 
 

Section 16000, subdivision (a) FN6 now defines a 
motorist's reporting duty as follows: “The driver of 
every motor vehicle who is in any manner involved in 
an accident originating from the operation of a motor 
vehicle on any street or highway or any reportable 
off-highway accident defined in Section 16000.1 ... 
shall, within 10 days after the accident, report the 
accident” on a form approved by the DMV. 
 

FN6 The word “subdivision” shall be deleted 
from all further statutory references. 

 
Section 16000.1(a) defines a “reportable 

off-highway accident” as one which: (1) occurs off the 
street or highway; (2) involves a vehicle subject to 
registration under the Vehicle Code; and (3) results in 
damage to the property of any one person in excess of 
$500 or in bodily injury or death. 
 

Section 16000.1(b) excludes from the financial 
responsibility laws any accident which “occurs 
off-highway in which damage occurs only to the 
property of the driver or owner of the motor vehicle 
and no bodily injury or death of a person occurs.” 
 

In the instant case, appellant contends that the 
accident which is the subject of this action does not 
qualify as a “reportable off-highway accident,” as that 
term is defined in section 16000.1(b), because the 
accident did *495 not involve physical injury or death. 
Stated another way, he contends that off-highway 
accidents which involve only property damage are not 

reportable. 
 

In contrast, the trial court found, and the DMV 
agrees, that the accident was reportable because the 
exclusion contained in section 16000.1 applies only 
where the accident does not involve personal injury or 
death and where all of the property damage is sus-
tained by the driver or owner whose compliance with 
the financial responsibility laws is in question. 
 

Though we concur with the trial court's ultimate 
conclusion that appellant's accident qualified as a 
reportable off-highway accident under section 
16000.1, the exclusionary provision is not reasonably 
susceptible to either of the foregoing interpretations. 
 

“[O]ur first task in construing a statute is to as-
certain the intent of the Legislature so as to effectuate 
the purpose of the law. In determining such intent, a 
court must look first to the words of the statute 
themselves, giving to the language its usual, ordinary 
import and according significance, if possible, to 
every word, phrase and sentence in pursuance of the 
legislative purpose. A construction making some 
words surplusage is to be avoided. The words of the 
statute must be construed in context, keeping in mind 
the statutory purpose, and statutes or statutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the extent possible. 
[Citations.] Where uncertainty exists consideration 
should be given to the consequences that will flow 
from a particular interpretation. [Citation.]” ( 
Dyna-Med, Inc. v. Fair Employment & Housing Com. 
(1987) 43 Cal.3d 1379, 1386-1387 [ 241 Cal.Rptr. 67, 
743 P.2d 1323].) A statute must be construed so as to 
avoid an unjust and absurd result. ( McNabb v. De-
partment of Motor, supra, 20 Cal.App.4th 832, 837.) 
 

(3a) Appellant's construction of section 
16000.1(b) would exclude from coverage all 
off-highway accidents involving only property dam-
age. This construction is unsupportable. First, such an 
interpretation would render as mere surplusage that 
portion of section 16000.1(a)(3) defining a reportable 
off-highway accident as one which results in property 
damage exceeding $500. Had the Legislature intended 
to exclude from the reporting requirements all 
off-highway accidents involving only property dam-
age, it would not have included property damage as a 
component of the general definition of a reportable 
off-highway accident. 
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Second, the legislative declaration of findings and 

purpose demonstrates an explicit intent to broaden the 
scope of the financial responsibility laws to *496 
include off-highway accidents resulting in damage to 
“vehicles, buildings, or other property located on 
public and private property off the streets and high-
ways.” (Stats. 1989, ch. 808, § 1, p. 2675, italics 
added.) Appellant's construction would completely 
frustrate this objective. 
 

Read in context with section 16000.1(a)(3), and in 
light of the purpose of section 16000.1, the exclu-
sionary provision must be construed as providing a 
narrow exception which may be invoked only when an 
otherwise reportable off-highway accident results in 
property damage of a limited and specific nature. FN7 
Though the parameters of this exception are difficult 
to ascertain due to the ambiguous language of section 
16000.1(b), we believe that the exception was in-
tended to apply only where there is a single-car acci-
dent in which all of the damage occurs to the property 
of the driver or owner of the single vehicle involved. 
We find support for our construction in the language 
of the relevant statutes, public policy considerations, 
and the consequences which would flow from an 
interpretation permitting the exclusion of off-highway 
accidents involving multiple vehicles. 
 

FN7 The parties effectively concede that an 
accident resulting in bodily injury or death 
will not fall within the exception. Our dis-
cussion thus focuses only on the construction 
of the property damage exception specified 
in section 16000.1(b). 

 
First, were we to adopt a construction permitting 

application of the exception to multiple-car accidents, 
it is conceivable that the reportability of an accident 
might vary depending upon the perspective of each 
driver involved. In such cases, it is possible that the 
exception could act as a shield insulating the conduct 
of the uninsured motorist by permitting him to escape 
the reporting requirements and avoid suspension. FN8 
Such a scenario would contravene both the language 
of the pertinent statutes and the legislative intent to 
deter uninsured motorists and protect the state's driv-
ers from suffering uncompensated damages. Our lim-
ited construction of section 16000.1(b), on the other 
hand, is entirely consistent with the statutory language 
and the legislative purpose in that it ensures applica-

tion of the exclusion only where there can be no 
question that the uninsured motorist has not harmed 
anyone else as a result of his unlawful conduct. 
 

FN8 Consider the following scenario: Driver 
A is uninsured and sustains property damage 
to his vehicle exceeding $500; Driver B is 
insured and sustains no property damage. 
Since Driver A's vehicle sustained all of the 
damage, it is conceivable that he could avoid 
the reporting requirements specified in sec-
tion 16000 and escape suspension since the 
“damage occur [red] only to the property of 
the driver or owner of the motor vehicle.” (§ 
16000.1(b).) At the same time, Driver B 
would conceivably be required to file a report 
and show proof of insurance. 

 
Examining section 16000(a), we see that the re-

porting duty is framed in language which indicates 
that the duty to report is not dependent upon a *497 
particular driver's perspective but is conditioned upon 
the occurrence of a triggering event, i.e., a reportable 
accident, as that term is defined in sections 16000(a) 
and 16000.1(a). When such an accident occurs, the 
statute imposes a duty to report upon “[t]he driver of 
every motor vehicle who is in any manner involved” in 
such an accident. 
 

A comparison of the general definitions of re-
portable accidents found in sections 16000(a) and 
16000.1(a)(3) with the language describing the ex-
clusionary provision of section 16000.1(b) lends fur-
ther support to our interpretation. 
 

The Legislature painted with a broad brush when 
it set forth the ele ments of a reportable accident. The 
language of sections 16000(a) and 16000.1(a)(3) en-
compasses the possibility of multiple vehicles, and 
multiple instances of injury, death or significant 
property damage. Thus, any accident-whether it oc-
curs on public or private property-is reportable 
whenever it results in significant “damage to the 
property of any one person ... or in bodily injury or in 
the death of any person ....” (§§ 16000(a); 
16000.1(a)(3).) In contrast, the exception delineated in 
section 16000.1(b) speaks narrowly of “the property 
of the driver or owner of the motor vehicle,” language 
which conveys the involvement of a single vehicle, a 
single driver, and a single instance of property damage 
to the owner or driver of that vehicle. 
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(4) Ordinarily, where the Legislature uses a dif-

ferent word or phrase in one part of a statute than it 
does in other sections or in a similar statute concerning 
a related subject, it must be presumed that the Legis-
lature intended a different meaning. ( Committee of 
Seven Thousand v. Superior Court (1988) 45 Cal.3d 
491, 507 [ 247 Cal.Rptr. 362, 754 P.2d 708].) (3b) In 
the instant case, the restrictive terminology of section 
16000.1(b) compared with the expansive language 
used in the related provisions of sections 16000(a) and 
16000.1(a)(3) supports our conclusion that the Leg-
islature intended the exception to apply only in limited 
circumstances we have described. 
 

For the foregoing reasons, we hold that the ex-
ception in section 16000.1(b) may be invoked only 
when a single car is involved in an accident and that 
accident results in property damage to no one but the 
driver or owner of that vehicle. FN9 *498  
 

FN9 We are aware that the government ve-
hicle exception in section 16000(b) contains 
language similar to that found in section 
16000.1(b). That provision exempts from the 
reporting requirements vehicles owned, 
leased, or under the direction of federal, state 
or local governments and provides: “A report 
is not required pursuant to subdivision (a) if 
the motor vehicle involved in the accident 
was owned or leased by, or under the direc-
tion of, the United States, this state, another 
state, or a local agency.” This provision 
could result in a situation where one driver is 
statutorily obligated to comply with the re-
porting requirements while a government 
driver involved in the accident is exempted. 
However, section 16000(b) is sui generis. 
Obviously, the statutory purpose of ensuring 
financial responsibility for driving-related 
injuries or property damage is not at issue 
where the full force and power of a govern-
ment agency stands behind the vehicle in 
question. Accordingly, the government ex-
clusion outlined in section 16000(b) does not 
undermine our construction of section 
16000.1(b). 

 
IV. , V. FN* 

 
FN* See footnote, ante, page 489. 

 
. . . . . . . . . . . 
Disposition 

The judgment is affirmed. 
 
Cottle, P. J., and Wunderlich, J., concurred. 

A petition for a rehearing was denied April 19, 
1995, and appellant's petition for review by the Su-
preme Court was denied June 1, 1995. *499  
 
Cal.App.6.Dist. 
Campbell v. Zolin 
33 Cal.App.4th 489, 39 Cal.Rptr.2d 348 
 
END OF DOCUMENT 
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EVAN ENGLISH, Plaintiff and Appellant, 

v. 
IKON BUSINESS SOLUTIONS, INC., Defendant 

and Respondent. 
 

No. C037611. 
 

Court of Appeal, Third District, California. 
Dec. 4, 2001. 

 
SUMMARY 

An employee brought an employment discrimi-
nation action against her former employer. Defendant 
moved for summary judgment, and plaintiff based her 
opposition to defendant's motion entirely on Code 
Civ. Proc., § 437c, subd. (h) (facts essential to oppose 
motion may exist but cannot yet be presented). The 
trial court granted the summary judgment motion and 
entered judgment for defendant. Two and a half 
months later, plaintiff filed a motion to vacate the 
summary judgment against her pursuant to the provi-
sion of Code Civ. Proc., § 473, subd. (b), which pro-
vides for mandatory relief from default, default 
judgment, or dismissal, based on attorney mistake, 
neglect, inadvertence, or surprise. The trial court de-
nied plaintiff's motion to vacate the summary judg-
ment. (Superior Court of Sacramento County, No. 
99AS03962, Morrison C. England, Jr., Judge.) 
 

The Court of Appeal affirmed. The court dis-
missed plaintiff's appeal from the summary judgment 
as untimely filed and further held that her motion to 
vacate the judgment did not provide her with an ex-
tension of time for filing her notice of appeal, since 
she filed her motion after the 60-day deadline for 
filing her notice of appeal had expired (Cal. Rules of 
Court, rules 2(a), (3(a)). The court held that the trial 
court properly denied plaintiff's motion to vacate the 
judgment under the mandatory provision of Code Civ. 
Proc., § 473, subd. (b), since that provision applies 
only to relief from a default, a default judgment, or a 
dismissal, and not to relief from a summary judgment. 
(Opinion by Nicholson, J., with Blease, Acting P. J., 
and Sims, J., concurring.) 
 

HEADNOTES 

Classified to California Digest of Official Reports 
(1) Appellate Review § 61--Notice of Appeal--Time 
for Filing--Matters Extending Time--Motion to Va-
cate Judgment--Limitation.  

In a former employee's employment discrimina-
tion action, plaintiff's appeal from the summary 
judgment entered in favor of defendant employer was 
untimely filed, as it was filed more than 60 days after 
the notice of entry of judgment was served (Cal. Rules 
of Court, rule 2(a)), notwithstanding that plaintiff filed 
a motion to vacate the judgment under Code Civ. 
Proc., § 473, after the 60-day period. Cal. Rules of 
Court, rule 3(b), provides that the time for filing a 
notice of appeal may be extended by the filing of a 
motion to vacate a judgment, however, in order to 
extend the jurisdictional time for filing a notice of 
appeal, the motion to vacate must have been served 
and filed within the time allotted for filing a notice of 
appeal. Since plaintiff did not file her motion to vacate 
the summary judgment until after the 60-day deadline 
for filing her notice of appeal from the summary 
judgment had expired, there was no further extension 
of time. 
 
(2a, 2b, 2c, 2d, 2e, 2f) Judgments § 45--Vacating 
Defaults and Dismissals--Mandatory Re-
lief--Negligence, Inadvertence, or Mistake of Coun-
sel--Whether Available to Vacate Summary Judg-
ment. 

In a former employee's employment discrimina-
tion action, in which the trial court had granted sum-
mary judgment to defendant employer and plaintiff 
had based her opposition to defendant's summary 
judgment motion entirely on Code Civ. Proc., § 437c, 
subd. (h) (facts essential to oppose the motion may 
exist but cannot yet be presented), the trial court 
properly denied plaintiff's motion to vacate the sum-
mary judgment. Plaintiff based her motion to vacate 
on the provision of Code Civ. Proc., § 473, subd. (b), 
which provides for mandatory relief based on attorney 
mistake, neglect, inadvertence, or surprise, and this 
mandatory provision applies only to relief from a 
default, a default judgment, or a dismissal, and not to 
relief from a summary judgment. Therefore, regard-
less of whether summary judgment was entered 
against plaintiff because of her counsel's mistake or 
neglect, relief from the judgment was not available to 
her under the mandatory provision of Code Civ. Proc., 
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§ 473, subd. (b). The policy goal of this provision is to 
relieve innocent clients from losing their day in court 
because the attorneys they hired to defend them in-
excusably failed to file responsive papers; it is not 
intended to be a catch-all remedy for every case of 
poor judgment on the part of counsel. 
 
[See 8 Witkin, Cal. Procedure (4th ed. 1997) Attack 
on Judgment in Trial Court, § 196; West's Key Digest 
System, Judgment k. 363.] 
(3a, 3b) Statutes § 
29--Construction--Language--Legislative Intent. 

When statutory language is clear and unambigu-
ous, there is no need for construction. If the language 
is ambiguous, the construing court next examines the 
context of the statute, striving to harmonize the pro-
vision internally and with related statutes, and may 
also consult extrinsic indicia of intent as contained in 
the legislative history of the statute. 
 
(4a, 4b) Judgments § 45--Vacating Defaults and 
Dismissals--Mandatory Relief--Negligence, Inad-
vertence, or Mistake of Counsel. 

While a 1992 amendment expanded the scope of 
Code Civ. Proc., § 473, subd. (b), to include manda-
tory relief based on attorney mistake, neglect, inad-
vertence, or surprise, from a dismissal as well as a 
default or a default judgment, this provision still has 
limits. When an aggrieved party is not challenging a 
default, default judgment, or dismissal, § 473, subd. 
(b), still requires that an attorney's neglect be excusa-
ble before relief can be granted. Further, when the 
Legislature incorporated dismissals into § 473, subd. 
(b), it intended to reach only those dismissals that 
occur through failure to oppose a dismissal motion-the 
only dismissals that are procedurally equivalent to a 
default. The Legislature did not intend that the man-
datory provision of § 473, subd. (b), apply to a vol-
untary dismissal entered pursuant to a settlement 
agreement. Mandatory relief is also not available after 
a summary judgment or judgment after trial, which 
involve actual litigation and adjudication on the mer-
its. The word default has both a broad and a narrow 
meaning. Broadly, a default is the omission or failure 
to perform a legal or contractual duty; narrowly, it 
refers to a defendant's failure to answer a complaint. 
The narrower meaning, that is, a default entered by the 
clerk or the court when a defendant fails to answer a 
complaint, applies in § 473, subd. (b). 
 
(5) Statutes § 33--Construction--Language--Words 

and Phrases--Meaning Derived from Context. 
In accordance with the principle of statutory 

construction noscitur a sociis (it is known from its 
associates), a court will adopt a restrictive meaning of 
a listed item if acceptance of a more expansive 
meaning would make other items in the list unneces-
sary or redundant, or would otherwise make the item 
markedly dissimilar to the other items in the list. 
 
COUNSEL 
 
Biegler, Ortiz & Chan, Robert P. Biegler, Jesse S. 
Ortiz III and Paul Chan for Plaintiff and Appellant. 
*133  
 
Carlton, DiSante & Freudenberger, Mark S. Spring 
and Jeremy T. Naftel for Defendant and Respondent. 
 
NICHOLSON, J. 

Plaintiff Evan English moved to vacate a sum-
mary judgment in favor of defendant IKON Business 
Solutions, Inc., on the ground her attorney had ne-
glected to file a substantive opposition to the summary 
judgment motion. She relied exclusively on the part of 
Code of Civil Procedure section 473, subdivision (b) 
(hereafter section 473(b)) that requires the court to 
vacate a “default,” “default judgment,” or “dismissal” 
resulting from attorney mistake, inadvertence, sur-
prise, or neglect. The trial court concluded English 
was not entitled to relief under section 473(b) because 
her attorney's action did not constitute mistake, inad-
vertence, surprise, or neglect within the meaning of 
the statute. 
 

On review, we conclude the mandatory provision 
of section 473(b) does not apply to summary judg-
ments because a summary judgment is neither a “de-
fault,” nor a “default judgment,” nor a “dismissal” 
within the meaning of section 473(b). Accordingly, 
the trial court properly denied English's motion to 
vacate the summary judgment. 
 

Procedural History 
The underlying facts are irrelevant to the issues 

on appeal. In July 1999, English filed a complaint 
against her former employer, IKON, asserting causes 
of action for employment discrimination in violation 
of the California Fair Employment and Housing Act 
(FEHA) (Gov. Code, § 12940 et seq.) and wrongful 
termination in violation of public policy. FN1 English 
later dismissed her wrongful termination cause of 
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action, leaving only her statutory claims under the 
FEHA. 
 

FN1 English also named her former super-
visor and a former coworker as defendants 
but eventually dismissed her claims against 
them. 

 
In June 2000, IKON moved for summary judg-

ment, offering evidence to negate various elements of 
English's claims. In opposing the motion, English did 
not submit any evidence to show that triable issues of 
fact existed and did not argue that IKON had failed to 
negate necessary elements of her claims. Instead, 
English based her opposition to the motion entirely on 
subdivision (h) of Code of Civil Procedure section 
437c (hereafter section 437c(h)), which requires the 
court to deny a motion for summary judgment *134 or 
grant a continuance “[i]f it appears ... that facts es-
sential to justify opposition may exist but cannot ... 
then be presented ....” FN2 English contended she 
needed to obtain documents from IKON and complete 
the depositions of several individuals “to obtain the 
proper evidence to oppose Defendant's Motion for 
Summary Judgment.” 
 

FN2 “If it appears from the affidavits sub-
mitted in opposition to a motion for summary 
judgment or summary adjudication or both 
that facts essential to justify opposition may 
exist but cannot, for reasons stated, then be 
presented, the court shall deny the motion, or 
order a continuance to permit affidavits to be 
obtained or discovery to be had or may make 
any other order as may be just.” (§ 437c(h).) 

 
The trial court refused to grant a continuance 

under section 437c(h), concluding English had “not 
sufficiently explained what essential facts will be 
discovered which will raise a triable issue of material 
fact on any of her claims (of which she presumably 
has personal knowledge), and why the evidence could 
not have been presented in opposition to this motion.” 
The court then concluded that IKON was entitled to 
summary judgment based on the evidence IKON had 
submitted in support of its motion. The court entered 
judgment against English on August 3, 2000, and 
notice of entry of the judgment was served on Eng-
lish's attorney by mail on August 23. 
 

Two and a half months later, on November 7, 

2000, English filed a motion under section 473(b) to 
vacate the summary judgment against her. In support 
of her motion, English's attorney submitted a declara-
tion in which he claimed he had “neglected to submit a 
substantive opposition” to the motion for summary 
judgment “based on [his] mistaken belief that [he] 
only had to explain why [his] firm had not been dila-
tory in pursuing the case.” Along with the motion to 
vacate the judgment, English submitted a new oppo-
sition to IKON's motion for summary judgment in 
which she presented evidence she contended was 
sufficient to raise triable issues of fact on almost all of 
her claims. 
 

IKON opposed the motion to vacate on the 
ground it was untimely because English had delayed 
three months before seeking relief and on the ground 
section 473(b) “affords no remedy to a strategic 
gambit that fails.” The trial court agreed with the latter 
argument, holding that the decision by English's at-
torney to rely on section 437c(h) as the sole basis for 
opposing the motion for summary judgment “is not 
mistake, neglect, inadvertence, or surprise within the 
meaning of [section] 473(b).” Accordingly, on Janu-
ary 12, 2001, the court denied English's motion to 
vacate the summary judgment. This appeal followed. 
*135  
 

Discussion 
(1) We begin with a jurisdictional issue. In her 

notice of appeal, which she filed on February 9, 2001, 
English purports to appeal from “the judgment ... 
granting Defendant Ikon's Motion for Summary 
Judgment dated August 3, 2000 ... and [the] rejection 
of Plaintiff's Motion for Relief under [section] 473(b), 
rejected January 12, 2001.” IKON contends the appeal 
from the summary judgment is untimely. We agree. 
 

“[A] notice of appeal from a judgment shall be 
filed on or before the earliest of the following dates: 
(1) 60 days after the date of mailing by the clerk of the 
court of a document entitled 'notice of entry' of 
judgment; (2) 60 days after the date of service of a 
document entitled 'notice of entry' of judgment by any 
party upon the party filing the notice of appeal, or by 
the party filing the notice of appeal; or (3) 180 days 
after the date of entry of the judgment.” (Cal. Rules of 
Court, rule 2(a).) Here, IKON served English with a 
document entitled “Notice of Entry of Judgment” on 
August 23, 2000. Accordingly, absent an extension of 
the time for filing a notice of appeal, English had until 
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October 22, 2000, to file her notice of appeal from the 
summary judgment. 
 

Under rule 3(b) of the California Rules of Court, 
the time for filing a notice of appeal may be extended 
by the filing of a motion to vacate a judgment. FN3 “A 
motion to set aside a judgment under section 473 
qualifies as such a motion for purposes of extending 
the time to file a notice of appeal under rule 3(b).” ( In 
re Marriage of Eben-King & King (2000) 80 
Cal.App.4th 92, 108 [95 Cal.Rptr.2d 113].) However, 
“in order to extend the jurisdictional time for filing a 
notice of appeal, the motion to vacate or set aside itself 
must have been timely; that is, such a motion must 
have been served and filed within either the normal 
time period for filing a notice of appeal under rule 2, 
or any shorter time period prescribed by applicable 
statute.” (Id. at pp. 108-109, italics omitted.) 
 

FN3 “When a valid notice of intention to 
move to vacate a judgment or to vacate a 
judgment and enter another and different 
judgment is served and filed by any party on 
any ground within the time in which, under 
rule 2, a notice of appeal may be filed, or 
such shorter time as may be prescribed by 
statute, the time for filing the notice of appeal 
from the judgment is extended for all parties 
until the earliest of 30 days after entry of the 
order denying the motion to vacate; or 90 
days after filing the first notice of intention to 
move to vacate the judgment; or 180 days 
after entry of the judgment.” (Cal. Rules of 
Court, rule 3(b).) 

 
English did not file her motion to vacate the 

summary judgment under section 473(b) until No-
vember 7, 2000, more than two weeks after the 60-day 
deadline for filing her notice of appeal from the 
summary judgment. *136 Accordingly, English's 
filing of a motion to vacate the summary judgment did 
not extend the time for her to file a notice of appeal 
from that judgment. With respect to the summary 
judgment, English's notice of appeal was more than 
three and a half months late. For this reason, we have 
no jurisdiction to review the trial court's grant of 
summary judgment in favor of IKON and must dis-
miss the appeal insofar as it purports to seek review of 
the summary judgment entered August 3, 2000, and 
the underlying order granting summary judgment 
entered August 23, 2000. (See In re Marriage of 

Eben-King & King, supra, 80 Cal.App.4th at pp. 
109-110.) 
 

(2a) We turn to the only part of English's appeal 
that is timely-her appeal from the trial court's denial of 
her motion to vacate the judgment under section 
473(b). As relevant here, section 473(b) provides: 
“The court may, upon any terms as may be just, re-
lieve a party or his or her legal representative from a 
judgment, dismissal, order, or other proceeding taken 
against him or her through his or her mistake, inad-
vertence, surprise, or excusable neglect.... Notwith-
standing any other requirements of this section, the 
court shall, whenever an application for relief is made 
no more than six months after entry of judgment, is in 
proper form, and is accompanied by an attorney's 
sworn affidavit attesting to his or her mistake, inad-
vertence, surprise, or neglect, vacate any (1) resulting 
default entered by the clerk against his or her client, 
and which will result in entry of a default judgment, or 
(2) resulting default judgment or dismissal entered 
against his or her client, unless the court finds that the 
default or dismissal was not in fact caused by the 
attorney's mistake, inadvertence, surprise, or neglect.” 
FN4  
 

FN4 Code of Civil Procedure section 473 
was not subdivided until 1996. (Stats. 1996, 
ch. 60, § 1.) Accordingly, cases before 1996 
do not refer to subdivision (b) of the statute. 
Nevertheless, for consistency, we will refer 
to the statute as section 473(b) throughout 
this opinion. 

 
In challenging the trial court's denial of her mo-

tion to vacate the summary judgment under section 
473(b), English does not rely on the discretionary 
provision of the statute, which allows, but does not 
require, the court to relieve a party or his or her legal 
representative “from a judgment, dismissal, order, or 
other proceeding taken against him or her through his 
or her mistake, inadvertence, surprise, or excusable 
neglect.” Instead, as she did below, English relies 
exclusively on the mandatory provision of the statute, 
which requires the court to vacate a “default” or a 
“default judgment or dismissal” entered against a 
party when that party's attorney swears in an affidavit 
the default or dismissal was “caused by the attorney's 
mistake, inadvertence, surprise, or neglect.” Accord-
ingly, the only question before us is whether the trial 
court erred in refusing to vacate the summary judg-

175

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH92&FindType=Y&ReferencePositionType=S&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH92&FindType=Y&ReferencePositionType=S&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH92&FindType=Y&ReferencePositionType=S&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH92&FindType=Y&ReferencePositionType=S&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000112157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000112157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000112157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000112157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CASTAR3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS473&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=80CALAPP4TH109&FindType=Y&ReferencePositionType=S&ReferencePosition=109


  
 

Page 5

94 Cal.App.4th 130, 94 Cal.App.4th 708C, 114 Cal.Rptr.2d 93, 01 Cal. Daily Op. Serv. 10,146, 2001 Daily Journal 
D.A.R. 12,605 
(Cite as: 94 Cal.App.4th 130) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ment under the mandatory provision of section 473(b). 
*137  
 

In support of her argument that the trial court 
erred in refusing to vacate the summary judgment, 
English relies primarily on Avila v. Chua (1997) 57 
Cal.App.4th 860 [67 Cal.Rptr.2d 373]. In Avila, the 
plaintiff's attorney failed to timely file oppositions to 
two motions for summary judgment. The trial court 
struck the late-filed oppositions and granted summary 
judgment in favor of the defendants. The trial court 
later denied a motion to vacate the summary judgment 
under section 473(b). On appeal, Division Five of the 
Second Appellate District held the trial court erred in 
denying the motion to vacate because the mandatory 
provision of section 473(b) applied. Relying in part on 
this court's decision in Huens v. Tatum (1997) 52 
Cal.App.4th 259 [60 Cal.Rptr.2d 438], the court in 
Avila concluded the plaintiff was entitled to relief 
under the mandatory provision of section 473(b) be-
cause the case was “directly analogous to a default 
judgment.” ( Avila v. Chua, supra, 57 Cal.App.4th at 
p. 868.) According to the Avila court, the case was “of 
the kind which Huens found that the mandatory pro-
visions were designed for: Appellant lost his day in 
court due solely to his lawyer's failure to timely act.” 
(Ibid.) 
 

English contends the decision in Avila controls 
here because her failure to file a “substantive” oppo-
sition to IKON's motion for summary judgment is 
analogous to the failure of the plaintiff in Avila to file 
timely oppositions to motions for summary judgment. 
In both cases, English contends, the attorney made a 
“mistake” that resulted in the entry of summary 
judgment against the client, and the mandatory provi-
sion of section 473(b) requires the court to vacate the 
judgment. 
 

IKON contends Avila does not control here be-
cause although the failure to timely file an opposition 
to a motion for summary judgment is “equivalent to a 
default,” the “strategic decision” to oppose a summary 
judgment based solely on section 437c(h) is not. 
IKON relies primarily on the decision of Division 
Two of the First Appellate District in Garcia v. 
Hejmadi (1997) 58 Cal.App.4th 674 [68 Cal.Rptr.2d 
228]. In Garcia, the plaintiff moved to vacate a 
summary judgment on the ground “that his original 
opposition papers, through inadvertence and time 
pressure, had not correctly identified all evidence 

creating triable issues ....” (Id. at p. 679.) The trial 
court denied the motion, and the appellate court af-
firmed, holding section 473 was not meant to apply 
“where there was no complete failure to oppose, but 
rather an opposition which was, though apparently 
timely and procedurally adequate, inadequate in sub-
stance.” (Garcia, at p. 683.) 
 

IKON contends the decision by English's counsel 
to oppose the summary judgment motion based solely 
on section 437c(h) is more akin to the *138 inadequate 
opposition in Garcia than to the untimely opposition 
in Avila, and therefore Garcia, rather than Avila, 
controls here. We conclude, however, that Avila does 
not control here for a more fundamental reason. Con-
trary to the court in Avila, we conclude the mandatory 
provision of section 473(b) simply does not apply to 
summary judgments because a summary judgment is 
neither a “default,” nor a “default judgment,” nor a 
“dismissal” within the meaning of section 473(b). 
Therefore, regardless of whether summary judgment 
was entered against English because of her counsel's 
mistake or neglect, relief from the judgment was not 
available to her under the mandatory provision of 
section 473(b), and the trial court properly denied her 
motion to vacate the judgment under that provision. 
 

To explain our conclusion, and our understanding 
of how the Avila court and others have come to extend 
the reach of the mandatory provision of section 473(b) 
beyond what the Legislature intended, we begin by 
tracing the history and development of that provision. 
The discretionary provision of section 473(b) has been 
part of California law since 1851. (Stats. 1851, ch. 5, § 
68, p. 60 [enacting § 68 of Practice Act, predecessor of 
§ 473]; see also Ayala v. Southwest Leasing & Rental, 
Inc. (1992) 7 Cal.App.4th 40, 43, fn. 1 [8 Cal.Rptr.2d 
637]; Uriarte v. United States Pipe & Foundry Co. 
(1996) 51 Cal.App.4th 780, 788 [59 Cal.Rptr.2d 
332].) The mandatory provision, however, is of much 
more recent vintage, having its origin in a 1988 
amendment to the statute. (Stats. 1988, ch. 1131, § 1, 
p. 3631.) In its original form, the mandatory provision 
provided in relevant part: “Notwithstanding any other 
requirements of this section, the court shall, whenever 
an application for relief is timely, in proper form, and 
accompanied by an attorney's sworn affidavit attesting 
to his or her mistake, inadvertence, surprise or neglect, 
vacate any resulting default judgment entered against 
his or her client unless the court finds that the default 
was not in fact caused by the attorney's mistake, in-
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advertence, surprise, or neglect....” (Ibid.) 
 

As originally enacted, the mandatory provision of 
section 473(b) was much more limited in scope than 
the discretionary provision of the statute. While the 
discretionary provision at that time allowed the court 
to grant relief from “a judgment, order, or other pro-
ceeding ...,” the mandatory provision required the 
court to grant relief only from a “default judgment.” In 
Billings v. Health Plan of America (1990) 225 
Cal.App.3d 250 [275 Cal.Rptr. 80], Division One of 
the Second Appellate District recognized that, given 
its expressly limited scope, the mandatory provision 
did not require a court to grant relief from an order of 
dismissal entered against a plaintiff. The Billings court 
first noted that the 1988 amendment “explicitly ap-
plies only to default judgments. (3a) And where the 
statutory language is clear and unambiguous, there is 
no need for construction.” (Id. at p. 256.) The *139 
Billings court then explained that the legislative his-
tory of the 1988 amendment also supported the limited 
application of the mandatory provision to default 
judgments only. The court pointed out that in its initial 
form the mandatory provision, like the discretionary 
provision, would have applied to any “judgment, 
order, or other proceeding”; however, before its en-
actment, the bill containing the amendment was re-
vised to limit the application of the mandatory provi-
sion to default judgments. (Id. at pp. 256-257.) 
 

(2b) The Legislature's focus on providing man-
datory relief from default judgments, but not from 
other types of judgments, apparently stemmed from 
reluctance by the trial courts to grant discretionary 
relief from default judgments because of increased 
caseloads. (See Peltier v. McCloud River R.R. Co. 
(1995) 34 Cal.App.4th 1809, 1819 [41 Cal.Rptr.2d 
182].) “[T]he policy goal sought to be effectuated 
[was] to relieve innocent clients from losing their day 
in court because the attorneys they hired to defend 
them inexcusably fail[ed] to file responsive papers.” ( 
Cisneros v. Vueve (1995) 37 Cal.App.4th 906, 
911-912 [44 Cal.Rptr.2d 682], italics omitted.) To 
achieve this goal, the Legislature expressly limited the 
scope of the mandatory provision of section 473(b) to 
require relief from default judgments only. 
 

In passing, the Billings court noted “the amend-
ment's reference to 'default judgments' could be con-
strued to preclude mandatory relief when only the 
default, as opposed to the default judgment, has been 

entered.” ( Billings v. Health Plan of America, supra, 
225 Cal.App.3d at p. 256, fn. 2.) The Legislature 
remedied this problem in 1991 by amending the 
mandatory provision to require the court to grant relief 
from a “resulting default ... which will result in entry 
of a default judgment,” as well as from the “resulting 
default judgment” itself. (Stats. 1991, ch. 1003, § 1, p. 
4662; see Lorenz v. Commercial Acceptance Ins. Co. 
(1995) 40 Cal.App.4th 981, 992-994 [47 Cal.Rptr.2d 
362] [discussing legislative history of 1991 amend-
ment].) Still, as Division Four of the Second Appellate 
District recognized in Ayala v. Southwest Leasing & 
Rental, Inc., supra, 7 Cal.App.4th 40, even after the 
1991 amendment, the mandatory provision of section 
473(b) did not apply outside the realm of defaults and 
default judgments. 
 

In Ayala, arbitration awards in favor of two 
plaintiffs were entered as a judgment when the de-
fendants' attorney failed to timely request a trial de 
novo. The trial court refused to vacate the judgment 
under section 473(b), and the appellate court affirmed 
that decision, holding: “The mandatory portion of 
Code of Civil Procedure section 473 is not applicable 
because there was neither a default judgment nor a 
default which would result in the entry of a default 
judgment in this case.” ( Ayala v. Southwest Leasing & 
Rental, Inc., supra, 7 Cal.App.4th at p. 43.) Citing 
Billings, the Ayala court *140 wrote: “Although the 
case before us concerns a money judgment rather than 
an order of dismissal, we agree with Division One that 
the Legislature meant what it said when it added the 
mandatory language relating to relief from default 
judgments. [¶] This case does not involve a default 
judgment.... Therefore, respondents' motion to vacate 
the judgment fell within the discretionary, rather, than 
the mandatory, provisions of Code of Civil Procedure 
section 473.” (Id. at p. 44.) 
 

In 1992, at the urging of the State Bar, the Leg-
islature once again amended section 473(b), this time 
to give plaintiffs some of the mandatory relief that had 
been available to defendants since the 1988 amend-
ment. (Stats. 1992, ch. 876, § 4, pp. 4071-4072; see 
Peltier v. McCloud River R.R. Co., supra, 34 
Cal.App.4th at p. 1820 [discussing legislative history 
of 1992 amendment].) The impetus behind this change 
was the State Bar's conclusion “ 'that it is illogical and 
arbitrary to allow mandatory relief for defendants 
when a default judgment has been entered against 
them due to defense counsel's mistakes and to not 
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provide comparable relief to plaintiffs whose cases are 
dismissed for the same reason.' ” ( Peltier v. McCloud 
River R.R. Co., supra, 34 Cal.App.4th at p. 1820, 
quoting Assem. Com. on Judiciary, Analysis of 
Assem. Bill No. 3296 (1991-1992 Reg. Sess.) as 
amended May 4, 1992.) By inserting the word “dis-
missal” into the mandatory provision of the statute, the 
Legislature now required the courts to vacate any 
“resulting default” or “resulting default judgment or 
dismissal” when the other requirements of the man-
datory provision were met. FN5 
 

FN5 The Legislature also inserted the word 
“dismissal” into the discretionary provision 
of section 473(b), bringing that provision 
into its current form. That addition was su-
perfluous, however, because the statute al-
ready provided discretionary relief from any 
“judgment, order, or other proceeding ....” As 
existing case law recognized, “ '[a]nything 
done from the commencement to the termi-
nation is a proceeding....' ” ( Zellerino v. 
Brown (1991) 235 Cal.App.3d 1097, 1105 [1 
Cal.Rptr.2d 222], quoting Stonesifer v. Kil-
burn (1892) 94 Cal. 33, 43 [29 P. 332].) 

 
(4a) In Tackett v. City of Huntington Beach 

(1994) 22 Cal.App.4th 60 [27 Cal.Rptr.2d 133], Di-
vision Three of the Fourth Appellate District ex-
plained that while the 1992 amendment had expanded 
the scope of the mandatory provision of section 
473(b), the provision still had limits. In Tackett, the 
plaintiff attempted to rely on the mandatory provision 
of section 473(b) to obtain relief from the claim-filing 
requirement of the Government Tort Claims Act. The 
appellate court held the mandatory provision was not 
so broad in scope, concluding: “[W]hen an aggrieved 
party is not challenging a default, default judgment, or 
dismissal, Code of Civil Procedure section 473 still 
requires that an attorney's neglect be excusable before 
relief can be granted under that [statute].” (Tackett, at 
p. 65.) Similarly, in *141Douglas v. Willis (1994) 27 
Cal.App.4th 287 [32 Cal.Rptr.2d 408], Division One 
of the Second Appellate District concluded an attor-
ney's failure to timely file a motion to tax costs could 
not be corrected under the mandatory provision of 
section 473(b). The Douglas court specifically found 
“the costs order did not constitute either a 'default' or a 
'judgment' for purposes of the mandatory provisions of 
section 473.” (Douglas, at p. 291.) 
 

Judicial interpretation of section 473(b) continued 
through 1994 as several decisions addressed whether 
the 1992 amendment to the mandatory provision of the 
statute required a court to grant relief from a discre-
tionary dismissal for failure to prosecute where the 
attorney claimed fault for the dismissal. In Peltier v. 
McCloud River R.R. Co., supra, 34 Cal.App.4th 1809, 
we followed decisions by Division Three of the Fourth 
Appellate District ( Tustin Plaza Partnership v. 
Wehage (1994) 27 Cal.App.4th 1557 [33 Cal.Rptr.2d 
366]) and Division Six of the Second Appellate Dis-
trict ( Graham v. Beers (1994) 30 Cal.App.4th 1656 
[36 Cal.Rptr.2d 765]) in concluding “when the Leg-
islature incorporated dismissals into section 473 it 
intended to reach only those dismissals which occur 
through failure to oppose a dismissal motion-the only 
dismissals which are procedurally equivalent to a 
default.” ( Peltier v. McCloud River R.R. Co., supra, 
34 Cal.App.4th at p. 1817.) As we explained: “[A] 
default judgment is entered when a defendant fails to 
appear, and, under section 473, relief is afforded 
where the failure to appear is the fault of counsel. 
Similarly, under our view of the statute, a dismissal 
may be entered where a plaintiff fails to appear in 
opposition to a dismissal motion, and relief is afforded 
where that failure to appear is the fault of counsel. The 
relief afforded to a dismissed plaintiff by our reading 
of the statute is therefore comparable to the relief 
afforded a defaulting defendant.” (Id. at pp. 
1820-1821.) 
 

In Huens v. Tatum, supra, 52 Cal.App.4th 259, 
we confronted whether the Legislature intended the 
mandatory provision of section 473(b) to apply to a 
voluntary dismissal entered pursuant to a settlement 
agreement. In setting out the “background and histo-
ry” of the mandatory provision, we explained 
“[a]lthough the statute on its face affords relief from 
unspecified 'dismissal' caused by attorney neglect, our 
courts have, through judicial construction, prevented it 
from being used indiscriminately by plaintiffs' attor-
neys as a 'perfect escape hatch' [citation] to undo 
dismissals of civil cases.” (Id. at pp. 263-264.) As an 
example, we cited Lorenz v. Commercial Acceptance 
Ins. Co., supra, 40 Cal.App.4th at page 990 for the 
proposition that “[m]andatory relief is not available 
after a summary judgment or judgment after trial, 
which involve actual litigation and adjudication on the 
merits.” ( Huens v. Tatum, supra, 52 Cal.App.4th at p. 
263.) That statement was dictum, however, because 
Huens did not involve either a summary judgment or a 
*142 judgment after trial. Moreover, the statement 
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from Lorenz upon which we relied was likewise dic-
tum, because Lorenz also did not involve a summary 
judgment or judgment after trial. FN6 (2c) Returning to 
the case before us, we went on in Huens to reject the 
plaintiff's contention the mandatory provision of sec-
tion 473(b) applied to voluntary dismissals, stating: 
“The purpose of the statute was to alleviate the hard-
ship on parties who lose their day in court due solely 
to an inexcusable failure to act on the part of their 
attorneys. There is no evidence the amendment was 
intended to be a catch-all remedy for every case of 
poor judgment on the part of counsel which results in 
dismissal.” (Huens, at p. 264, italics in original.) 
 

FN6 The question presented in Lorenz was 
whether the mandatory provision of section 
473(b) applied to a default entered by the 
court, as opposed to one entered by the clerk, 
given the statute's express reference to the 
former but not the latter. (See Lorenz v. 
Commercial Acceptance Ins. Co., supra, 40 
Cal.App.4th at pp. 988-989.) The Lorenz 
court concluded the statute's reference to a 
default entered by the clerk was “merely 
descriptive,” not restrictive. (Id. at pp. 
991-992.) 

 
Eight months after we decided Huens, Division 

Five of the Second Appellate District decided Avila v. 
Chua, supra, 57 Cal.App.4th 860. As noted above, the 
issue before the court in Avila was whether the trial 
court had erred in refusing to vacate a summary 
judgment entered when the plaintiff's attorney belat-
edly opposed two motions for summary judgment. 
After discussing Ayala, Lorenz, and Huens, but 
without reviewing in detail the history and develop-
ment of the mandatory provision of section 473(b), the 
Avila court concluded the mandatory provision enti-
tled the plaintiff to relief from the summary judgment 
entered against him. The court explained: “This case is 
unlike Ayala, where, as the court noted, the litigants 
participated in an arbitration hearing which resulted in 
an award which had the same force and effect as a civil 
judgment.... There has been no 'litigation and adjudi-
cation on the merits,' the rationale Huens suggested for 
excluding certain kinds of dismissals from the man-
datory provisions. Instead, this case is of the kind 
which Huens found that the mandatory provisions 
were designed for: Appellant lost his day in court due 
solely to his lawyer's failure to timely act. [¶] ... [¶] 
This case is directly analogous to a default judgment: 

Due to counsel's late filing of crucial documents, the 
court decided the matter on the other parties' plead-
ings. There was no litigation on the merits.” (Avila, at 
pp. 867-868, citation omitted.) Thus, the Avila court 
concluded that in some circumstances the mandatory 
provision of section 473(b) may require a court to 
vacate a summary judgment entered as a result of an 
attorney's mistake, inadvertence, surprise or neglect. 
For the following reasons, we disagree with that con-
clusion. 
 

The determination of whether the mandatory 
provision of section 473(b) applies to summary 
judgments is a task of statutory construction. 
*143    (3b) “The axioms of statutory construction 
require us first to look at the words used by the Leg-
islature. If the language is unambiguous, our task is 
finished. [Citations.] If the language is ambiguous, we 
then examine the context of the statute, striving to 
harmonize the provision internally and with related 
statutes, and we may also consult extrinsic indicia of 
intent as contained in the legislative history of the 
statute.” ( Construction Industry Force Account 
Council v. Amador Water Agency (1999) 71 
Cal.App.4th 810, 815 [84 Cal.Rptr.2d 139].) 
 

(2d) Turning to the language of section 473(b), 
we find nothing in the statute to suggest the Legisla-
ture intended the mandatory provision of the statute to 
apply to summary judgments. On its face, the man-
datory provision requires the court, if certain prereq-
uisites are met, to vacate a “default,” a “default 
judgment,” or a “dismissal.” As we shall explain, a 
summary judgment is neither a “default,” nor a “de-
fault judgment,” nor a “dismissal.” 
 

(4b) The word “default” has both a broad mean-
ing and a narrow meaning. Broadly, a “default” is 
“[t]he omission or failure to perform a legal or con-
tractual duty ....” (Black's Law Dict. (7th ed. 1999) p. 
428.) Narrowly, the word “default” refers to a de-
fendant's failure to answer a complaint. (See Code 
Civ. Proc., § 585 [setting forth procedures for entry of 
default]; Lorenz v. Commercial Acceptance Ins. Co., 
supra, 40 Cal.App.4th at pp. 990-991 [discussing § 
585].) As used in the mandatory provision of section 
473(b), “default” carries its narrower meaning. The 
mandatory provision of the statute requires the court to 
vacate not any “default,” but only a “default entered 
by the clerk ... which will result in entry of a default 
judgment ....” By qualifying the word “default” in this 
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manner, the Legislature plainly conveyed its intent to 
use the word in its narrower sense. Thus, the manda-
tory provision of section 473(b) applies to a “default” 
entered by the clerk (or the court) FN7 when a de-
fendant fails to answer a complaint, not to every 
“omission” or “failure” in the course of an action that 
might be characterized as a “default” under the more 
general meaning of the word. 
 

FN7 See Lorenz v. Commercial Acceptance 
Ins. Co., supra, 40 Cal.App.4th at pages 
991-992. 

 
With the word “default” thus properly under-

stood, the meaning of the term “default judgment” 
follows inexorably. A “default judgment” within the 
meaning of section 473(b) is a judgment entered after 
the defendant has failed to answer the complaint and 
the defendant's default has been entered. (See Code 
Civ. Proc., § 585 [setting forth procedures for entry of 
default judgment]; Peltier v. McCloud River R.R. Co., 
supra, 34 Cal.App.4th at p. 1820 [“a default judgment 
is entered when a defendant fails to appear”].) *144  
 

(2e) Once the terms “default” and “default 
judgment” are correctly understood, it takes no great 
leap of logic to conclude that a summary judgment is 
neither a “default” nor a “default judgment” within the 
meaning of the mandatory provision of section 473(b). 
A summary judgment does not result from a defend-
ant's failure to answer the complaint. Instead, a sum-
mary judgment is a judgment entered following a 
motion based on “affidavits, declarations, admissions, 
answers to interrogatories, depositions, and matters of 
which judicial notice shall or may be taken,” when “all 
the papers submitted show that there is no triable issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” (Code Civ. 
Proc., § 437c, subds. (b) & (c).) By its very nature, a 
summary judgment is distinct from both a “default” 
and a “default judgment” as those terms are used in 
section 473(b). 
 

Based on our construction of the statute, the Avila 
court's conclusion that a summary judgment is “di-
rectly analogous to a default judgment” when the 
opposing party fails to file a timely opposition to the 
motion misses the point. ( Avila v. Chua, supra, 57 
Cal.App.4th at p. 868.) It is not an appellate court's 
task, nor, indeed, its prerogative, when interpreting a 
statute, to extend the scope of the statute to encompass 

situations “analogous” to those the statute explicitly 
addresses. Rather, an appellate court's task is simply to 
determine what the Legislature meant by the words it 
used, relying first and foremost on the words them-
selves. For the reasons already given, the terms “de-
fault” and “default judgment,” as used in the manda-
tory provision of section 473(b), cannot reasonably be 
construed to encompass a summary judgment, re-
gardless of whatever omissions or failures by counsel 
may have preceded the entry of that judgment. 
 

A similar conclusion follows with regard to the 
word “dismissal.” Two justices of Division Four of the 
Second Appellate District have observed that “ 
'dismissal' is a much broader concept than 'default' ....” 
( Yeap v. Leake (1997) 60 Cal.App.4th 591, 600 [70 
Cal.Rptr.2d 680].) Even if that is generally true, it 
does not follow that by using the word “dismissal” in 
the mandatory provision of section 473(b), the Leg-
islature intended to encompass every resolution of a 
case against a plaintiff, including a summary judgment 
in favor of a defendant. As Justice Epstein's dissent in 
Yeap explained: “Without belaboring the obvious, it 
should suffice to say that, in the context of pleadings 
and motions, a dismissal is the withdrawal of an ap-
plication for judicial relief by the party seeking such 
relief, or the removal of the application by a court.” 
(Yeap, at p. 603 (dis. opn. of Epstein, J.).) Although 
Code of Civil Procedure section 581 describes various 
circumstances in which an action may be dismissed, 
either by the court or by a *145 party, noticeably 
lacking is any provision describing a summary judg-
ment in favor of a defendant as a “dismissal.” 
 

(5) In determining the Legislature's intent in 
adding the word “dismissal” to the mandatory provi-
sion of section 473(b), we must construe the word in 
the context of the provision in which it appears, 
“striving to harmonize the provision internally ....” ( 
Construction Industry Force Account Council v. 
Amador Water Agency, supra, 71 Cal.App.4th at p. 
815.) In doing so, we are guided by the principle of 
statutory construction known as noscitur a sociis, i.e., 
it is known from its associates. (See Coors Brewing 
Co. v. Stroh (2001) 86 Cal.App.4th 768, 778 [103 
Cal.Rptr.2d 570].) “ 'In accordance with this principle 
of construction, a court will adopt a restrictive mean-
ing of a listed item if acceptance of a more expansive 
meaning would make other items in the list unneces-
sary or redundant, or would otherwise make the item 
markedly dissimilar to the other items in the list.' ” ( 
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People ex rel. Lungren v. Superior Court (1996) 14 
Cal.4th 294, 307 [58 Cal.Rptr.2d 855, 926 P.2d 1042], 
quoting Moore v. California State Bd. of Accountancy 
(1992) 2 Cal.4th 999, 1012 [9 Cal.Rptr.2d 358, 831 
P.2d 798].) 
 

(2f)Applying this principle of construction to the 
mandatory provision of section 473(b), we construe 
the word “dismissal” as having a limited meaning 
similar to the term “default judgment.” This approach 
is supported by the history of the mandatory provision, 
set out above. As Justice Epstein explained in his 
dissenting opinion in Yeap: “The purpose of the 
[1992] amendment was to give plaintiffs the func-
tional equivalent of the 'default' provision for de-
fendants ....” ( Yeap v. Leake, supra, 60 Cal.App.4th at 
p. 604 (dis. opn. of Epstein, J.).) Thus, where a de-
fendant was entitled to mandatory relief from a “de-
fault” or “default judgment” resulting from attorney 
mistake, inadvertence, surprise, or neglect, a plaintiff 
would be entitled to mandatory relief from a “dis-
missal” resulting from similar circumstances. 
 

This court has previously recognized the legisla-
tive intent to achieve parity between defendants and 
plaintiffs in their entitlement to relief under the man-
datory provision of section 473(b). We gave effect to 
that intent in Peltier when we concluded the Legisla-
ture “intended to reach only those dismissals which 
occur through failure to oppose a dismissal motion-the 
only dismissals which are procedurally equivalent to a 
default.” ( Peltier v. McCloud River R.R. Co., supra, 
34 Cal.App.4th at p. 1817.) Other decisions from this 
court have also construed the word “dismissal” in the 
mandatory provision of section 473(b) as having a 
limited meaning, to prevent that *146 provision “from 
being used indiscriminately by plaintiffs' attorneys as 
a 'perfect escape hatch' [citation] to undo dismissals of 
civil cases.” ( Huens v. Tatum, supra, 52 Cal.App.4th 
at pp. 263.) Thus, we have held that the mandatory 
provision does not apply to: (1) a dismissal following 
the sustaining of a demurrer without leave to amend 
on the ground the statute of limitations had run ( 
Castro v. Sacramento County Fire Protection Dist. 
(1996) 47 Cal.App.4th 927 [55 Cal.Rptr.2d 193]); (2) 
a voluntary dismissal pursuant to a settlement agree-
ment ( Huens v. Tatum, supra, 52 Cal.App.4th 259); 
and (3) a mandatory dismissal for failure to serve a 
complaint within three years ( Bernasconi Commer-
cial Real Estate v. St. Joseph's Regional Healthcare 
System (1997) 57 Cal.App.4th 1078 [67 Cal.Rptr.2d 

475]). 
 

Unfortunately, language from our opinions in 
Peltier and Huens, which we used to explain our view 
of the Legislature's limited intent in adding the word 
“dismissal” to section 473(b), has been taken out of 
context and used by other courts to support an expan-
sive interpretation of the mandatory provision of the 
statute-an interpretation the words of the statute do not 
support. In holding the provision was not intended to 
apply to voluntary dismissals, we observed in Huens 
“[t]he purpose of the statute was to alleviate the 
hardship on parties who lose their day in court due 
solely to an inexcusable failure to act on the part of 
their attorneys.” ( Huens v. Tatum, supra, 52 
Cal.App.4th at p. 264, italics in original.) The Avila 
majority seized on this language to support its con-
clusion the mandatory provision of section 473(b) was 
intended to apply to a summary judgment entered 
against a plaintiff where the plaintiff's attorney failed 
to oppose the summary judgment motion in a timely 
manner. ( Avila v. Chua, supra, 57 Cal.App.4th at p. 
868.) Regrettably, the Avila court focused on our 
statement of the mandatory provision's purpose 
without giving sufficient attention to the language and 
history of the provision itself and to the context in 
which we described the purpose of the provision. We 
offered our statement of the provision's purpose in 
Huens to explain why the mandatory provision must 
be construed in a limited, rather than an expansive, 
manner and why it could not be construed to require 
relief from a voluntary dismissal. In relevant part, we 
stated: “The statute's use of the word 'against' limits 
the class of targeted dismissals and makes clear that 
only involuntary dismissals are affected. [¶] This 
conclusion is consistent with the narrow view of the 
Legislature's intent which appellate courts have taken, 
i.e., that the section's purpose was simply 'to put 
plaintiffs whose cases are dismissed for failing to 
respond to a dismissal motion on the same footing 
with defendants who are defaulted for failing to re-
spond to an action.' [Citations.] The purpose of the 
statute was to alleviate the hardship on parties who 
lose their day in court due solely to an inexcusable 
failure to act on the part of their attorneys. *147 There 
is no evidence the amendment was intended to be a 
catch-all remedy for every case of poor judgment on 
the part of counsel which results in dismissal.” ( 
Huens v. Tatum, supra, 52 Cal.App.4th at p. 264, 
quoting, in part, Peltier v. McCloud River R.R. Co., 
supra, 34 Cal.App.4th at p. 1824, italics in original.) 
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By taking our statement about the purpose of the 

mandatory provision out of context, the Avila court 
was able to use that statement to justify extending the 
reach of the provision beyond the language of the 
statute itself and beyond what the Legislature intended 
when it added the word “dismissal” to the statute. At 
the same time, the Avila court avoided directly ad-
dressing the issue we address here-whether the Leg-
islature intended the word “dismissal” to encompass a 
summary judgment entered against a plaintiff. 
 

Other courts have perpetuated the Avila court's 
unwarranted, expansive interpretation of the manda-
tory provision of section 473(b) based on statements 
taken out of context from our decisions in Huens and 
Peltier. In Yeap v. Leake, the majority held the man-
datory provision of the statute entitled a plaintiff to 
relief from a judgment of “$0” entered after the 
plaintiff's attorney failed to attend judicial arbitration 
and then failed to timely request a trial de novo. Citing 
Avila and Peltier, the majority concluded the effect of 
an award of “$0” “was the same as a dismissal for 
failure to appear on the first day of trial” and that “the 
judgment entered in this matter was analogous to a 
default because it came about as a result of appellant's 
failure to appear and litigate at the arbitration hear-
ing.” ( Yeap v. Leake, supra, 60 Cal.App.4th at p. 
601.) 
 

More recently, in In re Marriage of Hock & 
Gordon-Hock (2000) 80 Cal.App.4th 1438 [96 
Cal.Rptr.2d 546], Division Five of the Second Ap-
pellate District held a party in a dissolution proceeding 
was entitled to have a judgment on reserved issues 
vacated under the mandatory provision of section 
473(b) because the party's attorney failed to appear on 
the date set for trial of the reserved issues. Citing Yeap 
and Avila, among other decisions, the court concluded 
“section 473 may be used for relief under circum-
stances ... which have been determined to be the pro-
cedural equivalent of a default.” ( 80 Cal.App.4th at p. 
1443.) 
 

We perceive it paradoxical that language from our 
opinions in Peltier and Huens-opinions that construed 
the word “dismissal” as having a limited meaning in 
the context of the mandatory provision of section 
473(b)-have now led to an expansive interpretation of 
the statute under which the *148 dispositive test, 
largely detached from the language of the statute it-

self, is whether the ruling from which relief is sought 
was “in the nature of a default” and whether the party 
seeking relief “had her day in court.” (See In re Mar-
riage of Hock & Gordon-Hock, supra, 80 Cal.App.4th 
at pp. 1444-1445; Brown v. Williams (2000) 78 
Cal.App.4th 182, 189 [92 Cal.Rptr.2d 634] [con-
cluding, for purposes of the mandatory provision of § 
473(b), that participation in a judicial arbitration 
proceeding “does constitute a 'day in court' ”].) We 
agree with Justice Epstein, who wrote in his dissent in 
Yeap: “[T]o read the mandatory provision of Code of 
Civil Procedure section 473 to apply whenever a party 
loses his or her day in court due to attorney error goes 
far beyond anything the Legislature has done.” ( Yeap 
v. Leake, supra, 60 Cal.App.4th at p. 605 (dis. opn. of 
Epstein, J.).) 
 

In keeping with our opinions in Peltier and 
Huens, and upon careful reassessment of the language 
and history of the statute, we adhere to the conclusion 
that the Legislature intended the word “dismissal” to 
have a limited meaning in the context of the manda-
tory provision of section 473(b). In doing so, we dis-
agree with the growing number of decisions, including 
Avila, Yeap, and In re Marriage of Hock & Gor-
don-Hock, which, in understandable, yet ultimately 
misguided quests to salvage cases lost by inept attor-
neys, have applied the mandatory provision far be-
yond the limited confines the Legislature intended. “If 
the Legislature had intended to require relief when-
ever a client loses his or her day in court due to at-
torney error, it could easily have said so.” ( Yeap v. 
Leake, supra, 60 Cal.App.4th at p. 604 (dis. opn. of 
Epstein, J.).) By carefully differentiating between the 
scope of the discretionary provision of section 473(b) 
(which applies to “a judgment, dismissal, order, or 
other proceeding”) and the scope of the mandatory 
provision (which applies to a “default” or a “default 
judgment or dismissal”), the Legislature chose to limit 
the circumstances in which a court must grant relief 
based on an attorney's mistake, inadvertence, surprise, 
or neglect. Neither this court nor any other court is at 
liberty to substitute its judgment for that of the Leg-
islature in determining how far the statute should 
reach, no matter what good intentions may urge such 
an action. 
 

Given the limited meaning of the word “dismis-
sal” as used in the mandatory provision of section 
473(b), a summary judgment in favor of a defendant is 
not a “dismissal.” A summary judgment is not “the 
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removal ... by a court” “of an application for judicial 
relief.” ( Yeap v. Leake, supra, 60 Cal.App.4th at p. 
603 (dis. opn. of Epstein, J.).) Rather, it is a judicial 
determination that under the undisputed facts before 
the court, the moving party is entitled to prevail in the 
action as a matter of law. (*149Code Civ. Proc., § 
437c, subd. (c).) It is true the summary judgment 
statute allows a court to grant summary judgment if 
the opposing party fails to file a separate statement of 
disputed and undisputed material facts. (Code Civ. 
Proc., § 437c, subd. (b).) Even in that situation, 
however, the court cannot grant the motion “until it 
has considered all of the papers and determined no 
triable issue of material fact exists and the moving 
party is entitled to judgment as a matter of law.” ( 
Kulesa v. Castleberry (1996) 47 Cal.App.4th 103, 113 
[54 Cal.Rptr.2d 669].) Thus, a summary judgment in 
favor of a defendant does not constitute a removal of 
the plaintiff's application for judicial relief, but rather 
an adjudication of that application based on the un-
disputed facts before the court. 
 

As used in the mandatory provision of section 
473(b), the word “dismissal” cannot reasonably be 
construed to encompass a judgment to which a court 
has determined the defendant is entitled as a matter of 
law based on undisputed facts before the court. Con-
sequently, we conclude a summary judgment is not a 
“dismissal” within the meaning of section 473(b). 
 

Our construction of section 473(b) furthers the 
legislative goal behind the 1992 amendment of putting 
defendants and plaintiffs on equal footing in their 
entitlement to mandatory relief under the statute. 
Under no circumstance can the term “default judg-
ment,” as we have interpreted that term, be deemed to 
encompass a summary judgment entered in favor of a 
plaintiff. By rigorously adhering to the statutory lan-
guage, to the principles of statutory construction, and 
to the (by now) well-known legislative purpose behind 
the 1992 amendment, we carry out the Legislature's 
intent by ensuring neither party is entitled to a greater 
measure of relief than the other under the mandatory 
provision of section 473(b) in the summary judgment 
context. 
 

In the appropriate circumstances, of course, relief 
from a summary judgment may be available to either a 
plaintiff or a defendant under the discretionary provi-
sion of section 473(b). (See, e.g., Uriarte v. United 
States Pipe & Foundry Co., supra, 51 Cal.App.4th at 

p. 791.) This is so because discretionary relief under 
the statute is not limited to defaults, default judgments, 
and dismissals, but is available from any judgment. In 
this case, however, English did not seek relief, here or 
in the trial court, under the discretionary provision of 
section 473(b). Accordingly, our construction of the 
mandatory provision of section 473(b) is dispositive 
of the remainder of this appeal. Because a summary 
judgment is neither a “default,” nor a “default judg-
ment,” nor a “dismissal” within the meaning of section 
473(b), the trial court properly denied English's mo-
tion to vacate the summary judgment in favor of 
IKON. *150  
 

Disposition 
The judgment is affirmed. 

 
Blease, Acting P. J., and Sims, J., concurred. 

On December 27, 2001, the opinion was modified 
to read as printed above. Appellant's petition for re-
view by the Supreme Court was denied February 13, 
2002. Kennard, J., was of the opinion that the petition 
should be granted. *151  
 
Cal.App.3.Dist. 
English v. IKON Business Solutions, Inc. 
94 Cal.App.4th 130, 94 Cal.App.4th 708C, 114 
Cal.Rptr.2d 93, 01 Cal. Daily Op. Serv. 10,146, 2001 
Daily Journal D.A.R. 12,605 
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Estate of DENIS H. GRISWOLD, Deceased. 

NORMA B. DONER-GRISWOLD, Petitioner and 
Respondent, 

v. 
FRANCIS V. SEE, Objector and Appellant. 

 
No. S087881. 

 
Supreme Court of California 

June 21, 2001. 
 

SUMMARY 
After an individual died intestate, his wife, as 

administrator of the estate, filed a petition for final 
distribution. Based on a 1941 judgment in a bastardy 
proceeding in Ohio, in which the decedent's biological 
father had confessed paternity, an heir finder who had 
obtained an assignment of partial interest in the estate 
from the decedent's half siblings filed objections. The 
biological father had died before the decedent, leaving 
two children from his subsequent marriage. The father 
had never told his subsequent children about the de-
cedent, but he had paid court-ordered child support for 
the decedent until he was 18 years old. The probate 
court denied the heir finder's petition to determine 
entitlement, finding that he had not demonstrated that 
the father was the decedent's natural parent pursuant to 
Prob. Code, § 6453, or that the father had acknowl-
edged the decedent as his child pursuant to Prob. 
Code, § 6452, which bars a natural parent or a relative 
of that parent from inheriting through a child born out 
of wedlock on the basis of the parent/child relationship 
unless the parent or relative acknowledged the child 
and contributed to the support or care of the child. 
(Superior Court of Santa Barbara County, No. 
B216236, Thomas Pearce Anderle, Judge.) The Court 
of Appeal, Second Dist., Div. Six, No. B128933, 
reversed. 
 

The Supreme Court affirmed the judgment of the 
Court of Appeal. The court held that, since the father 
had acknowledged the decedent as his child and con-
tributed to his support, the decedent's half siblings 
were not subject to the restrictions of Prob. Code, § 
6452. Although no statutory definition of 
”acknowledge“ appears in Prob. Code, § 6452, the 

word's common meaning is: to admit to be true or as 
stated; to confess. Since the decedent's father had 
confessed paternity in the 1941 bastardy proceeding, 
he had acknowledged the decedent under the plain 
terms of the statute. The court also held that the 1941 
Ohio judgment established the decedent's biological 
father as his natural parent for purposes of intestate 
succession under Prob. Code, § 6453, subd. (b). Since 
the identical issue was presented both in the Ohio 
proceeding and in this California proceeding, the Ohio 
proceeding bound the parties in this proceeding. 
(Opinion by Baxter, J., with George, C. J., Kennard, 
Werdegar, and Chin, JJ., concurring. Concurring 
opinion by Brown, J. (see p. 925).) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b, 1c, 1d) Parent and Child § 18--Parentage of 
Children-- Inheritance Rights--Parent's Acknowl-
edgement of Child Born Out of Wedlock:Descent and 
Distribution § 3--Persons Who Take--Half Siblings of 
Decedent. 

In a proceeding to determine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent were precluded by Prob. 
Code, § 6452, from sharing in the intestate estate. 
Section 6452 bars a natural parent or a relative of that 
parent from inheriting through a child born out of 
wedlock unless the parent or relative acknowledged 
the child and contributed to that child's support or 
care. The decedent's biological father had paid 
court-ordered child support for the decedent until he 
was 18 years old. Although no statutory definition of 
”acknowledge“ appears in § 6452, the word's common 
meaning is: to admit to be true or as stated; to confess. 
Since the decedent's father had appeared in a 1941 
bastardy proceeding in another state, where he con-
fessed paternity, he had acknowledged the decedent 
under the plain terms of § 6452. Further, even though 
the father had not had contact with the decedent and 
had not told his other children about him, the record 
disclosed no evidence that he disavowed paternity to 
anyone with knowledge of the circumstances. Neither 
the language nor the history of § 6452 evinces a clear 
intent to make inheritance contingent upon the dece-
dent's awareness of the relatives who claim an inher-
itance right. 
[See 12 Witkin, Summary of Cal. Law (9th ed. 1990) 
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Wills and Probate, §§ 153, 153A, 153B.] 
(2) Statutes § 
29--Construction--Language--Legislative Intent. 

In statutory construction cases, a court's funda-
mental task is to ascertain the intent of the lawmakers 
so as to effectuate the purpose of the statute. A court 
begins by examining the statutory language, giving the 
words their usual and ordinary meaning. If the terms 
of the statute are unambiguous, the court presumes the 
lawmakers meant what they said, and the plain 
meaning of the language governs. If there is ambigu-
ity, however, the court may then look to extrinsic 
sources, including the ostensible objects to be 
achieved and the legislative history. In such cases, the 
court selects the construction that comports most 
closely with the apparent intent of the Legislature, 
with a view to promoting rather than defeating the 
general purpose of the statute, and avoids an inter-
pretation that would lead to absurd consequences. 
 
(3) Statutes § 
46--Construction--Presumptions--Legislative In-
tent--Judicial Construction of Certain Language. 

When legislation has been judicially construed 
and a subsequent statute on the same or an analogous 
subject uses identical or substantially similar lan-
guage, a court may presume that the Legislature in-
tended the same construction, unless a contrary intent 
clearly appears. 
 
(4) Statutes § 20--Construction--Judicial Function. 

A court may not, under the guise of interpretation, 
insert qualifying provisions not included in a statute. 
 
(5a, 5b) Parent and Child § 18--Parentage of Chil-
dren--Inheritance Rights--Determination of Natural 
Parent of Child Born Out of Wedlock:Descent and 
Distribution § 3--Persons Who Take--Half Siblings of 
Decedent. 

In a proceeding to determine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent, who had been born out of 
wedlock, were precluded by Prob. Code, § 6453 (only 
”natural parent“ or relative can inherit through intes-
tate child), from sharing in the intestate estate. Prob. 
Code, § 6453, subd. (b), provides that a natural parent 
and child relationship may be established through 
Fam. Code, § 7630, subd. (c), if a court order declaring 
paternity was entered during the father's lifetime. The 
decedent's father had appeared in a 1941 bastardy 
proceeding in Ohio, where he confessed paternity. If a 

valid judgment of paternity is rendered in Ohio, it 
generally is binding on California courts if Ohio had 
jurisdiction over the parties and the subject matter, and 
the parties were given reasonable notice and an op-
portunity to be heard. Since the Ohio bastardy pro-
ceeding decided the identical issue presented in this 
California proceeding, the Ohio proceeding bound the 
parties in this proceeding. Further, even though the 
decedent's mother initiated the bastardy proceeding 
prior to adoption of the Uniform Parentage Act, and 
all procedural requirements of Fam. Code, § 7630, 
may not have been followed, that judgment was still 
binding in this proceeding, since the issue adjudicated 
was identical to the issue that would have been pre-
sented in an action brought pursuant to the Uniform 
Parentage Act. 
 
(6) Judgments § 86--Res Judicata--Collateral Estop-
pel--Nature of Prior Proceeding--Criminal Conviction 
on Guilty Plea. 

A trial court in a civil proceeding may not give 
collateral estoppel effect to a criminal conviction 
involving the same issues if the conviction resulted 
from a guilty plea. The issue of the defendant's guilt 
was not fully litigated in the prior criminal proceeding; 
rather, the plea bargain may reflect nothing more than 
a compromise instead of an ultimate determination of 
his or her guilt. The defendant's due process right to a 
civil hearing thus outweighs any countervailing need 
to limit litigation or conserve judicial resources. 
 
(7) Descent and Distribution § 1--Judicial Function. 

Succession of estates is purely a matter of statu-
tory regulation, which cannot be changed by the 
courts. 
 
COUNSEL 
 
Kitchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox for Objector and Appellant. 
 
Mullen & Henzell and Lawrence T. Sorensen for 
Petitioner and Respondent. 
 
BAXTER, J. 

Section 6452 of the Probate Code (all statutory 
references are to this code unless otherwise indicated) 
bars a ”natural parent“ or a relative of that parent from 
inheriting through a child born out of wedlock on the 
basis of the parent and child relationship unless the 
parent or relative ”acknowledged the child“ and 
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”contributed to the support or the care of the child.“ In 
this case, we must determine whether section 6452 
precludes the half siblings of a child born out of 
wedlock from sharing in the child's intestate estate 
where the record is undisputed that their father ap-
peared in an Ohio court, admitted paternity of the 
child, and paid court-ordered child support until the 
child was 18 years old. Although the father and the 
out-of-wedlock child apparently never met or com-
municated, and the half siblings did not learn of the 
child's existence until after both the child and the 
father died, there is no indication that the father ever 
denied paternity or knowledge of the out-of-wedlock 
child to persons who were aware of the circumstances. 
 

Since succession to estates is purely a matter of 
statutory regulation, our resolution of this issue re-
quires that we ascertain the intent of the lawmakers 
who enacted section 6452. Application of settled 
principles of statutory *908 construction compels us 
to conclude, on this uncontroverted record, that sec-
tion 6452 does not bar the half siblings from sharing in 
the decedent's estate. 
 

Factual and Procedural Background 
Denis H. Griswold died intestate in 1996, sur-

vived by his wife, Norma B. Doner-Griswold. 
Doner-Griswold petitioned for and received letters of 
administration and authority to administer Griswold's 
modest estate, consisting entirely of separate property. 
 

In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate prop-
erty, after payment of attorney's fees and costs, to 
herself as the surviving spouse and sole heir. Francis 
V. See, a self-described ”forensic genealogist“ (heir 
hunter) who had obtained an assignment of partial 
interest in the Griswold estate from Margaret Loera 
and Daniel Draves, FN1 objected to the petition for final 
distribution and filed a petition to determine entitle-
ment to distribution. 
 

FN1 California permits heirs to assign their 
interests in an estate, but such assignments 
are subject to court scrutiny. (See § 11604.) 

 
See and Doner-Griswold stipulated to the fol-

lowing background facts pertinent to See's entitlement 
petition. 
 

Griswold was born out of wedlock to Betty Jane 

Morris on July 12, 1941 in Ashland, Ohio. The birth 
certificate listed his name as Denis Howard Morris 
and identified John Edward Draves of New London, 
Ohio as the father. A week after the birth, Morris filed 
a ”bastardy complaint“ FN2 in the juvenile court in 
Huron County, Ohio and swore under oath that Draves 
was the child's father. In September of 1941, Draves 
appeared in the bastardy proceeding and ”confessed in 
Court that the charge of the plaintiff herein is true.“ 
The court adjudged Draves to be the ”reputed father“ 
of the child, and ordered Draves to pay medical ex-
penses related to Morris's pregnancy as well as $5 per 
week for child support and maintenance. Draves 
complied, and for 18 years paid the court-ordered 
support to the clerk of the Huron County court. 
 

FN2 A ”bastardy proceeding“ is an archaic 
term for a paternity suit. (Black's Law Dict. 
(7th ed. 1999) pp. 146, 1148.) 

 
Morris married Fred Griswold in 1942 and moved 

to California. She began to refer to her son as ”Denis 
Howard Griswold,“ a name he used for the rest of his 
life. For many years, Griswold believed Fred Gris-
wold was his father. At some point in time, either after 
his mother and Fred Griswold *909 divorced in 1978 
or after his mother died in 1983, Griswold learned that 
Draves was listed as his father on his birth certificate. 
So far as is known, Griswold made no attempt to 
contact Draves or other members of the Draves fam-
ily. 
 

Meanwhile, at some point after Griswold's birth, 
Draves married in Ohio and had two children, Mar-
garet and Daniel. Neither Draves nor these two chil-
dren had any communication with Griswold, and the 
children did not know of Griswold's existence until 
after Griswold's death in 1996. Draves died in 1993. 
His last will and testament, dated July 22, 1991, made 
no mention of Griswold by name or other reference. 
Huron County probate documents identified Draves's 
surviving spouse and two children-Margaret and 
Daniel-as the only heirs. 
 

Based upon the foregoing facts, the probate court 
denied See's petition to determine entitlement. In the 
court's view, See had not demonstrated that Draves 
was Griswold's ”natural parent“ or that Draves 
”acknowledged“ Griswold as his child as required by 
section 6452. 
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The Court of Appeal disagreed on both points and 
reversed the order of the probate court. We granted 
Doner-Griswold's petition for review. 
 

Discussion 
(1a) Denis H. Griswold died without a will, and 

his estate consists solely of separate property. Con-
sequently, the intestacy rules codified at sections 6401 
and 6402 are implicated. Section 6401, subdivision (c) 
provides that a surviving spouse's share of intestate 
separate property is one-half ”[w]here the decedent 
leaves no issue but leaves a parent or parents or their 
issue or the issue of either of them.“ (§ 6401, subd. 
(c)(2)(B).) Section 6402, subdivision (c) provides that 
the portion of the intestate estate not passing to the 
surviving spouse under section 6401 passes as fol-
lows: ”If there is no surviving issue or parent, to the 
issue of the parents or either of them, the issue taking 
equally if they are all of the same degree of kinship to 
the decedent ....“ 
 

As noted, Griswold's mother (Betty Jane Morris) 
and father (John Draves) both predeceased him. Mor-
ris had no issue other than Griswold and Griswold 
himself left no issue. Based on these facts, See con-
tends that Doner-Griswold is entitled to one-half of 
Griswold's estate and that Draves's issue (See's as-
signors, Margaret and Daniel) are entitled to the other 
half pursuant to sections 6401 and 6402. 
 

Because Griswold was born out of wedlock, three 
additional Probate Code provisions-section 6450, 
section 6452, and section 6453-must be considered. 
*910  
 

As relevant here, section 6450 provides that ”a 
relationship of parent and child exists for the purpose 
of determining intestate succession by, through, or 
from a person“ where ”[t]he relationship of parent and 
child exists between a person and the person's natural 
parents, regardless of the marital status of the natural 
parents.“ (Id., subd. (a).) 
 

Notwithstanding section 6450's general recogni-
tion of a parent and child relationship in cases of un-
married natural parents, section 6452 restricts the 
ability of such parents and their relatives to inherit 
from a child as follows: ”If a child is born out of 
wedlock, neither a natural parent nor a relative of that 
parent inherits from or through the child on the basis 
of the parent and child relationship between that par-

ent and the child unless both of the following re-
quirements are satisfied: [¶] (a) The parent or a rela-
tive of the parent acknowledged the child. [¶] (b) The 
parent or a relative of the parent contributed to the 
support or the care of the child.“ (Italics added.) 
 

Section 6453, in turn, articulates the criteria for 
determining whether a person is a ”natural parent“ 
within the meaning of sections 6450 and 6452. A more 
detailed discussion of section 6453 appears post, at 
part B. 
 

It is undisputed here that section 6452 governs the 
determination whether Margaret, Daniel, and See (by 
assignment) are entitled to inherit from Griswold. It is 
also uncontroverted that Draves contributed 
court-ordered child support for 18 years, thus satis-
fying subdivision (b) of section 6452. At issue, how-
ever, is whether the record establishes all the re-
maining requirements of section 6452 as a matter of 
law. First, did Draves acknowledge Griswold within 
the meaning of section 6452, subdivision (a)? Second, 
did the Ohio judgment of reputed paternity establish 
Draves as the natural parent of Griswold within the 
contemplation of sections 6452 and 6453? We address 
these issues in order. 
 

A. Acknowledgement 
As indicated, section 6452 precludes a natural 

parent or a relative of that parent from inheriting 
through a child born out of wedlock unless the parent 
or relative ”acknowledged the child.“ (Id., subd. (a).) 
On review, we must determine whether Draves 
acknowledged Griswold within the contemplation of 
the statute by confessing to paternity in court, where 
the record reflects no other acts of acknowledgement, 
but no disavowals either. 
 

(2) In statutory construction cases, our funda-
mental task is to ascertain the intent of the lawmakers 
so as to effectuate the purpose of the statute. ( Day v. 
City of Fontana (2001) 25 Cal.4th 268, 272 [ *911105 
Cal.Rptr.2d 457, 19 P.3d 1196].) ”We begin by ex-
amining the statutory language, giving the words their 
usual and ordinary meaning.“ (Ibid.; People v. Law-
rence (2000) 24 Cal.4th 219, 230 [ 99 Cal.Rptr.2d 
570, 6 P.3d 228].) If the terms of the statute are un-
ambiguous, we presume the lawmakers meant what 
they said, and the plain meaning of the language 
governs. (Day v. City of Fontana, supra, 25 Cal.4th at 
p. 272; People v. Lawrence, supra, 24 Cal.4th at pp. 
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230-231.) If there is ambiguity, however, we may then 
look to extrinsic sources, including the ostensible 
objects to be achieved and the legislative history. (Day 
v. City of Fontana, supra, 25 Cal.4th at p. 272.) In 
such cases, we ” ' “select the construction that com-
ports most closely with the apparent intent of the 
Legislature, with a view to promoting rather than 
defeating the general purpose of the statute, and avoid 
an interpretation that would lead to absurd conse-
quences.” ' “ (Ibid.) 
 

(1b) Section 6452 does not define the word 
”acknowledged.“ Nor does any other provision of the 
Probate Code. At the outset, however, we may logi-
cally infer that the word refers to conduct other than 
that described in subdivision (b) of section 6452, i.e., 
contributing to the child's support or care; otherwise, 
subdivision (a) of the statute would be surplusage and 
unnecessary. 
 

Although no statutory definition appears, the 
common meaning of ”acknowledge “ is ”to admit to 
be true or as stated; confess.“ (Webster's New World 
Dict. (2d ed. 1982) p. 12; see Webster's 3d New 
Internat. Dict. (1981) p. 17 [”to show by word or act 
that one has knowledge of and agrees to (a fact or 
truth) ... [or] concede to be real or true ... [or] admit“].) 
Were we to ascribe this common meaning to the stat-
utory language, there could be no doubt that section 
6452's acknowledgement requirement is met here. As 
the stipulated record reflects, Griswold's natural 
mother initiated a bastardy proceeding in the Ohio 
juvenile court in 1941 in which she alleged that 
Draves was the child's father. Draves appeared in that 
proceeding and publicly ” confessed“ that the allega-
tion was true. There is no evidence indicating that 
Draves did not confess knowingly and voluntarily, or 
that he later denied paternity or knowledge of Gris-
wold to those who were aware of the circumstances. 
FN3 Although the record establishes that Draves did not 
speak of Griswold to Margaret and Daniel, there is no 
evidence suggesting he sought to actively conceal the 
facts from them or anyone else. Under the plain terms 
of section 6452, the only sustainable conclusion on 
this record is that Draves acknowledged Griswold. 
 

FN3 Huron County court documents indicate 
that at least two people other than Morris, 
one of whom appears to have been a relative 
of Draves, had knowledge of the bastardy 
proceeding. 

 
Although the facts here do not appear to raise any 

ambiguity or uncertainty as to the statute's application, 
we shall, in an abundance of caution, *912 test our 
conclusion against the general purpose and legislative 
history of the statute. (See Day v. City of Fontana, 
supra, 25 Cal.4th at p. 274; Powers v. City of Rich-
mond (1995) 10 Cal.4th 85, 93 [ 40 Cal.Rptr.2d 839, 
893 P.2d 1160].) 
 

The legislative bill proposing enactment of for-
mer section 6408.5 of the Probate Code (Stats. 1983, 
ch. 842, § 55, p. 3084; Stats. 1984, ch. 892, § 42, p. 
3001), the first modern statutory forerunner to section 
6452, was introduced to effectuate the Tentative 
Recommendation Relating to Wills and Intestate 
Succession of the California Law Revision Commis-
sion (the Commission). (See 17 Cal. Law Revision 
Com. Rep. (1984) p. 867, referring to 16 Cal. Law 
Revision Com. Rep. (1982) p. 2301.) According to the 
Commission, which had been solicited by the Legis-
lature to study and recommend changes to the then 
existing Probate Code, the proposed comprehensive 
legislative package to govern wills, intestate succes-
sion, and related matters would ”provide rules that are 
more likely to carry out the intent of the testator or, if a 
person dies without a will, the intent a decedent 
without a will is most likely to have had.“ (16 Cal. 
Law Revision Com. Rep., supra, at p. 2319.) The 
Commission also advised that the purpose of the leg-
islation was to ”make probate more efficient and ex-
peditious.“ (Ibid.) From all that appears, the Legisla-
ture shared the Commission's views in enacting the 
legislative bill of which former section 6408.5 was a 
part. (See 17 Cal. Law Revision Com. Rep., supra, at 
p. 867.) 
 

Typically, disputes regarding parental acknowl-
edgement of a child born out of wedlock involve 
factual assertions that are made by persons who are 
likely to have direct financial interests in the child's 
estate and that relate to events occurring long before 
the child's death. Questions of credibility must be 
resolved without the child in court to corroborate or 
rebut the claims of those purporting to have witnessed 
the parent's statements or conduct concerning the 
child. Recognition that an in-court admission of the 
parent and child relationship constitutes powerful 
evidence of an acknowledgement under section 6452 
would tend to reduce litigation over such matters and 
thereby effectuate the legislative objective to ”make 
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probate more efficient and expeditious.“ (16 Cal. Law 
Revision Com. Rep., supra, at p. 2319.) 
 

Additionally, construing the acknowledgement 
requirement to be met in circumstances such as these 
is neither illogical nor absurd with respect to the intent 
of an intestate decedent. Put another way, where a 
parent willingly acknowledged paternity in an action 
initiated to establish the parent-child relationship and 
thereafter was never heard to deny such relationship (§ 
6452, subd. (a)), and where that parent paid all 
court-ordered support for that child for 18 years (id., 
subd. (b)), it cannot be said that the participation *913 
of that parent or his relative in the estate of the de-
ceased child is either (1) so illogical that it cannot 
represent the intent that one without a will is most 
likely to have had (16 Cal. Law Revision Com. Rep., 
supra, at p. 2319) or (2) ”so absurd as to make it 
manifest that it could not have been intended“ by the 
Legislature ( Estate of De Cigaran (1907) 150 Cal. 
682, 688 [ 89 P. 833] [construing Civ. Code, former § 
1388 as entitling the illegitimate half sister of an ille-
gitimate decedent to inherit her entire intestate sepa-
rate property to the exclusion of the decedent's sur-
viving husband]). 
 

There is a dearth of case law pertaining to section 
6452 or its predecessor statutes, but what little there is 
supports the foregoing construction. Notably, Lozano 
v. Scalier (1996) 51 Cal.App.4th 843 [ 59 Cal.Rptr.2d 
346] (Lozano), the only prior decision directly ad-
dressing section 6452's acknowledgement require-
ment, declined to read the statute as necessitating 
more than what its plain terms call for. 
 

In Lozano, the issue was whether the trial court 
erred in allowing the plaintiff, who was the natural 
father of a 10-month-old child, to pursue a wrongful 
death action arising out of the child's accidental death. 
The wrongful death statute provided that where the 
decedent left no spouse or child, such an action may be 
brought by the persons ”who would be entitled to the 
property of the decedent by intestate succession.“ 
(Code Civ. Proc., § 377.60, subd. (a).) Because the 
child had been born out of wedlock, the plaintiff had 
no right to succeed to the estate unless he had both 
”acknowledged the child “ and ”contributed to the 
support or the care of the child“ as required by section 
6452. Lozano upheld the trial court's finding of 
acknowledgement in light of evidence in the record 
that the plaintiff had signed as ”Father“ on a medical 

form five months before the child's birth and had 
repeatedly told family members and others that he was 
the child's father. (Lozano, supra, 51 Cal.App.4th at 
pp. 845, 848.) 
 

Significantly, Lozano rejected arguments that an 
acknowledgement under Probate Code section 6452 
must be (1) a witnessed writing and (2) made after the 
child was born so that the child is identified. In doing 
so, Lozano initially noted there were no such re-
quirements on the face of the statute. (Lozano, supra, 
51 Cal.App.4th at p. 848.) Lozano next looked to the 
history of the statute and made two observations in 
declining to read such terms into the statutory lan-
guage. First, even though the Legislature had previ-
ously required a witnessed writing in cases where an 
illegitimate child sought to inherit from the father's 
estate, it repealed such requirement in 1975 in an 
apparent effort to ease the evidentiary proof of the 
parent-child relationship. (Ibid.) Second, other statutes 
that required a parent-child relationship expressly 
contained more formal acknowledgement require-
ments for the assertion of certain other rights or priv-
ileges. (See id. at p. 849, citing *914Code Civ. Proc., § 
376, subd. (c), Health & Saf. Code, § 102750, & Fam. 
Code, § 7574.) Had the Legislature wanted to impose 
more stringent requirements for an acknowledgement 
under section 6452, Lozano reasoned, it certainly had 
precedent for doing so. (Lozano, supra, 51 
Cal.App.4th at p. 849.) 
 

Apart from Probate Code section 6452, the Leg-
islature had previously imposed an acknowledgement 
requirement in the context of a statute providing that a 
father could legitimate a child born out of wedlock for 
all purposes ”by publicly acknowledging it as his 
own.“ (See Civ. Code, former § 230.) FN4 Since that 
statute dealt with an analogous subject and employed a 
substantially similar phrase, we address the case law 
construing that legislation below. 
 

FN4 Former section 230 of the Civil Code 
provided: ”The father of an illegitimate child, 
by publicly acknowledging it as his own, 
receiving it as such, with the consent of his 
wife, if he is married, into his family, and 
otherwise treating it as if it were a legitimate 
child, thereby adopts it as such; and such 
child is thereupon deemed for all purposes 
legitimate from the time of its birth. The 
foregoing provisions of this Chapter do not 
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apply to such an adoption.“ (Enacted 1 Cal. 
Civ. Code (1872) § 230, p. 68, repealed by 
Stats. 1975, ch. 1244, § 8, p. 3196.) 

 
In 1975, the Legislature enacted California's 
Uniform Parentage Act, which abolished the 
concept of legitimacy and replaced it with the 
concept of parentage. (See Adoption of Kel-
sey S. (1992) 1 Cal.4th 816, 828-829 [ 4 
Cal.Rptr.2d 615, 823 P.2d 1216].) 

 
In Blythe v. Ayres (1892) 96 Cal. 532 [ 31 P. 915], 

decided over a century ago, this court determined that 
the word ”acknowledge,“ as it appeared in former 
section 230 of the Civil Code, had no technical 
meaning. (Blythe v. Ayers, supra, 96 Cal. at p. 577.) 
We therefore employed the word's common meaning, 
which was ” 'to own or admit the knowledge of.' “ 
(Ibid. [relying upon Webster's definition]; see also 
Estate of Gird (1910) 157 Cal. 534, 542 [ 108 P. 499].) 
Not only did that definition endure in case law ad-
dressing legitimation ( Estate of Wilson (1958) 164 
Cal.App.2d 385, 388-389 [ 330 P.2d 452]; see Estate 
of Gird, supra, 157 Cal. at pp. 542-543), but, as dis-
cussed, the word retains virtually the same meaning in 
general usage today-”to admit to be true or as stated; 
confess.“ (Webster's New World Dict., supra, at p. 12; 
see Webster's 3d New Internat. Dict., supra, at p. 17.) 
 

Notably, the decisions construing former section 
230 of the Civil Code indicate that its public 
acknowledgement requirement would have been met 
where a father made a single confession in court to the 
paternity of a child. 
 

In Estate of McNamara (1919) 181 Cal. 82 [ 183 
P. 552, 7 A.L.R. 313], for example, we were emphatic 
in recognizing that a single unequivocal act could 
satisfy the acknowledgement requirement for pur-
poses of statutory legitimation. Although the record in 
that case had contained additional evidence of the 
father's acknowledgement, we focused our attention 
on his *915 one act of signing the birth certificate and 
proclaimed: ”A more public acknowledgement than 
the act of [the decedent] in signing the child's birth 
certificate describing himself as the father, it would be 
difficult to imagine.“ (Id. at pp. 97-98.) 
 

Similarly, in Estate of Gird, supra, 157 Cal. 534, 
we indicated in dictum that ”a public avowal, made in 
the courts“ would constitute a public acknowledge-

ment under former section 230 of the Civil Code. 
(Estate of Gird, supra, 157 Cal. at pp. 542-543.) 
 

Finally, in Wong v. Young (1947) 80 Cal.App.2d 
391 [ 181 P.2d 741], a man's admission of paternity in 
a verified pleading, made in an action seeking to have 
the man declared the father of the child and for child 
support, was found to have satisfied the public 
acknowledgement requirement of the legitimation 
statute. (Id. at pp. 393-394.) Such admission was also 
deemed to constitute an acknowledgement under 
former Probate Code section 255, which had allowed 
illegitimate children to inherit from their fathers under 
an acknowledgement requirement that was even more 
stringent than that contained in Probate Code section 
6452. FN5 (Wong v. Young, supra, 80 Cal.App.2d at p. 
394; see also Estate of De Laveaga (1904) 142 Cal. 
158, 168 [ 75 P. 790] [indicating in dictum that, under 
a predecessor to Probate Code section 255, father 
sufficiently acknowledged an illegitimate child in a 
single witnessed writing declaring the child as his 
son].) Ultimately, however, legitimation of the child 
under former section 230 of the Civil Code was not 
found because two other of the statute's express re-
quirements, i.e., receipt of the child into the father's 
family and the father's otherwise treating the child as 
his legitimate child (see ante, fn. 4), had not been 
established. (Wong v. Young, supra, 80 Cal.App.2d at 
p. 394.) 
 

FN5 Section 255 of the former Probate Code 
provided in pertinent part: ” 'Every illegiti-
mate child, whether born or conceived but 
unborn, in the event of his subsequent birth, 
is an heir of his mother, and also of the per-
son who, in writing, signed in the presence of 
a competent witness, acknowledges himself 
to be the father, and inherits his or her estate, 
in whole or in part, as the case may be, in the 
same manner as if he had been born in lawful 
wedlock ....' “ ( Estate of Ginochio (1974) 43 
Cal.App.3d 412, 416 [ 117 Cal.Rptr. 565], 
italics omitted.) 

 
Although the foregoing authorities did not in-

volve section 6452, their views on parental acknowl-
edgement of out-of-wedlock children were part of the 
legal landscape when the first modern statutory fore-
runner to that provision was enacted in 1985. (See 
former § 6408.5, added by Stats. 1983, ch. 842, § 55, 
p. 3084, and amended by Stats. 1984, ch. 892, § 42, p. 

190

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=157CAL542&FindType=Y&ReferencePositionType=S&ReferencePosition=542
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D391&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D391&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D391&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1947113197
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=1CAL4TH816&FindType=Y&ReferencePositionType=S&ReferencePosition=828
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=1CAL4TH816&FindType=Y&ReferencePositionType=S&ReferencePosition=828
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=1CAL4TH816&FindType=Y&ReferencePositionType=S&ReferencePosition=828
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1992045691
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1947113197
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1947113197
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1947113197
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=96CAL532&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=96CAL532&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1892003097
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D394&FindType=Y&ReferencePositionType=S&ReferencePosition=394
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=96CAL577&FindType=Y&ReferencePositionType=S&ReferencePosition=577
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D394&FindType=Y&ReferencePositionType=S&ReferencePosition=394
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=142CAL158&FindType=Y&ReferencePositionType=S&ReferencePosition=168
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=142CAL158&FindType=Y&ReferencePositionType=S&ReferencePosition=168
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=142CAL158&FindType=Y&ReferencePositionType=S&ReferencePosition=168
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1904005579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=157CAL534&FindType=Y&ReferencePositionType=S&ReferencePosition=542
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=157CAL534&FindType=Y&ReferencePositionType=S&ReferencePosition=542
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1910005793
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=164CAAPP2D385&FindType=Y&ReferencePositionType=S&ReferencePosition=388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=164CAAPP2D385&FindType=Y&ReferencePositionType=S&ReferencePosition=388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=164CAAPP2D385&FindType=Y&ReferencePositionType=S&ReferencePosition=388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1958120975
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=157CAL542&FindType=Y&ReferencePositionType=S&ReferencePosition=542
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D394&FindType=Y&ReferencePositionType=S&ReferencePosition=394
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=80CAAPP2D394&FindType=Y&ReferencePositionType=S&ReferencePosition=394
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=181CAL82&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=181CAL82&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1919006292
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1919006292
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=43CAAPP3D412&FindType=Y&ReferencePositionType=S&ReferencePosition=416
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=43CAAPP3D412&FindType=Y&ReferencePositionType=S&ReferencePosition=416
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=43CAAPP3D412&FindType=Y&ReferencePositionType=S&ReferencePosition=416
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1974104251
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1919006292
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1919006292
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1919006292
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&DocName=157CAL534&FindType=Y


24 P.3d 1191 Page 8
25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

3001.) (3) Where, as here, legislation has been judi-
cially construed and a subsequent statute on the same 
or an analogous subject uses identical or substantially 
similar language, we may presume that the Legislature 
intended the *916 same construction, unless a contrary 
intent clearly appears. ( In re Jerry R. (1994) 29 
Cal.App.4th 1432, 1437 [ 35 Cal.Rptr.2d 155]; see 
also People v. Masbruch (1996) 13 Cal.4th 1001, 1007 
[ 55 Cal.Rptr.2d 760, 920 P.2d 705]; Belridge Farms 
v. Agricultural Labor Relations Bd. (1978) 21 Cal.3d 
551, 557 [ 147 Cal.Rptr. 165, 580 P.2d 665].) (1c) 
Since no evidence of a contrary intent clearly appears, 
we may reasonably infer that the types of acknowl-
edgement formerly deemed sufficient for the legiti-
mation statute (and former § 255, as well) suffice for 
purposes of intestate succession under section 6452. 
FN6 
 

FN6 Probate Code section 6452's acknowl-
edgement requirement differs from that 
found in former section 230 of the Civil 
Code, in that section 6452 does not require a 
parent to ”publicly“ acknowledge a child 
born out of wedlock. That difference, how-
ever, fails to accrue to Doner-Griswold's 
benefit. If anything, it suggests that the 
acknowledgement contemplated in section 
6452 encompasses a broader spectrum of 
conduct than that associated with the legiti-
mation statute. 

 
Doner-Griswold disputes whether the acknowl-

edgement required by Probate Code section 6452 may 
be met by a father's single act of acknowledging a 
child in court. In her view, the requirement contem-
plates a situation where the father establishes an on-
going parental relationship with the child or otherwise 
acknowledges the child's existence to his subsequent 
wife and children. To support this contention, she 
relies on three other authorities addressing acknowl-
edgement under former section 230 of the Civil Code: 
Blythe v. Ayers, supra, 96 Cal. 532, Estate of Wilson, 
supra, 164 Cal.App.2d 385, and Estate of Maxey 
(1967) 257 Cal.App.2d 391 [ 64 Cal.Rptr. 837]. 
 

In Blythe v. Ayres, supra, 96 Cal. 532, the father 
never saw his illegitimate child because she resided in 
another country with her mother. Nevertheless, he 
”was garrulous upon the subject“ of his paternity and 
”it was his common topic of conversation.“ (Id. at p. 
577.) Not only did the father declare the child to be his 

child, ”to all persons, upon all occasions,“ but at his 
request the child was named and baptized with his 
surname. (Ibid.) Based on the foregoing, this court 
remarked that ”it could almost be held that he shouted 
it from the house-tops.“ (Ibid.) Accordingly, we con-
cluded that the father's public acknowledgement under 
former section 230 of the Civil Code could ”hardly be 
considered debatable.“ (Blythe v. Ayres, supra, 96 Cal. 
at p. 577.) 
 

In Estate of Wilson, supra, 164 Cal.App.2d 385, 
the evidence showed that the father had acknowledged 
to his wife that he was the father of a child born to 
another woman. (Id. at p. 389.) Moreover, he had 
introduced the child as his own on many occasions, 
including at the funeral of his mother. (Ibid.) In light 
of such evidence, the Court of Appeal upheld the trial 
court's finding that the father had publicly acknowl-
edged the child within the contemplation of the le-
gitimation statute. *917  
 

In Estate of Maxey, supra, 257 Cal.App.2d 391, 
the Court of Appeal found ample evidence supporting 
the trial court's determination that the father publicly 
acknowledged his illegitimate son for purposes of 
legitimation. The father had, on several occasions, 
visited the house where the child lived with his mother 
and asked about the child's school attendance and 
general welfare. (Id. at p. 397.) The father also, in the 
presence of others, had asked for permission to take 
the child to his own home for the summer, and, when 
that request was refused, said that the child was his son 
and that he should have the child part of the time. 
(Ibid.) In addition, the father had addressed the child 
as his son in the presence of other persons. (Ibid.) 
 

Doner-Griswold correctly points out that the 
foregoing decisions illustrate the principle that the 
existence of acknowledgement must be decided on the 
circumstances of each case. ( Estate of Baird (1924) 
193 Cal. 225, 277 [ 223 P. 974].) In those decisions, 
however, the respective fathers had not confessed to 
paternity in a legal action. Consequently, the courts 
looked to what other forms of public acknowledge-
ment had been demonstrated by fathers. (See also 
Lozano, supra, 51 Cal.App.4th 843 [examining fa-
ther's acts both before and after child's birth in ascer-
taining acknowledgement under § 6452].) 
 

That those decisions recognized the validity of 
different forms of acknowledgement should not de-
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tract from the weightiness of a father's in-court 
acknowledgement of a child in an action seeking to 
establish the existence of a parent and child relation-
ship. (See Estate of Gird, supra, 157 Cal. at pp. 
542-543; Wong v. Young, supra, 80 Cal.App.2d at pp. 
393-394.) As aptly noted by the Court of Appeal be-
low, such an acknowledgement is a critical one that 
typically leads to a paternity judgment and a legally 
enforceable obligation of support. Accordingly, such 
acknowledgements carry as much, if not greater, sig-
nificance than those made to certain select persons 
(Estate of Maxey, supra, 257 Cal.App.2d at p. 397) or 
”shouted ... from the house-tops “ (Blythe v. Ayres, 
supra, 96 Cal. at p. 577). 
 

Doner-Griswold's authorities do not persuade us 
that section 6452 should be read to require that a father 
have personal contact with his out-of-wedlock child, 
that he make purchases for the child, that he receive 
the child into his home and other family, or that he 
treat the child as he does his other children. First and 
foremost, the language of section 6452 does not sup-
port such requirements. (See Lozano, supra, 51 
Cal.App.4th at p. 848.) (4) We may not, under the 
guise of interpretation, insert qualifying provisions not 
included in the statute. ( California Fed. Savings & 
Loan Assn. v. City of Los Angeles (1995) 11 Cal.4th 
342, 349 [ 45 Cal.Rptr.2d 279, 902 P.2d 297].) 
 

(1d) Second, even though Blythe v. Ayres, supra, 
96 Cal. 532, Estate of Wilson, supra, 164 Cal.App.2d 
385, and Estate of Maxey, supra, *918257 Cal.App.2d 
391, variously found such factors significant for pur-
poses of legitimation, their reasoning appeared to flow 
directly from the express terms of the controlling 
statute. In contrast to Probate Code section 6452, 
former section 230 of the Civil Code provided that the 
legitimation of a child born out of wedlock was de-
pendent upon three distinct conditions: (1) that the 
father of the child ”publicly acknowledg[e] it as his 
own“; (2) that he ”receiv[e] it as such, with the consent 
of his wife, if he is married, into his family“; and (3) 
that he ”otherwise treat[] it as if it were a legitimate 
child.“ (Ante, fn. 4; see Estate of De Laveaga, supra, 
142 Cal. at pp. 168-169 [indicating that although fa-
ther acknowledged his illegitimate son in a single 
witnessed writing, legitimation statute was not satis-
fied because the father never received the child into 
his family and did not treat the child as if he were 
legitimate].) That the legitimation statute contained 
such explicit requirements, while section 6452 re-

quires only a natural parent's acknowledgement of the 
child and contribution toward the child's support or 
care, strongly suggests that the Legislature did not 
intend for the latter provision to mirror the former in 
all the particulars identified by Doner-Griswold. (See 
Lozano, supra, 51 Cal.App.4th at pp. 848-849; com-
pare with Fam. Code, § 7611, subd. (d) [a man is 
”presumed“ to be the natural father of a child if ”[h]e 
receives the child into his home and openly holds out 
the child as his natural child“].) 
 

In an attempt to negate the significance of 
Draves's in-court confession of paternity, 
Doner-Griswold emphasizes the circumstance that 
Draves did not tell his two other children of Griswold's 
existence. The record here, however, stands in sharp 
contrast to the primary authority she offers on this 
point. Estate of Baird, supra, 193 Cal. 225, held there 
was no public acknowledgement under former section 
230 of the Civil Code where the decedent admitted 
paternity of a child to the child's mother and their 
mutual acquaintances but actively concealed the 
child's existence and his relationship to the child's 
mother from his own mother and sister, with whom he 
had intimate and affectionate relations. In that case, 
the decedent not only failed to tell his relatives, family 
friends, and business associates of the child ( 193 Cal. 
at p. 252), but he affirmatively denied paternity to a 
half brother and to the family coachman ( id. at p. 
277). In addition, the decedent and the child's mother 
masqueraded under a fictitious name they assumed 
and gave to the child in order to keep the decedent's 
mother and siblings in ignorance of the relationship. 
(Id. at pp. 260-261.) In finding that a public 
acknowledgement had not been established on such 
facts, Estate of Baird stated: ”A distinction will be 
recognized between a mere failure to disclose or pub-
licly acknowledge paternity and a willful misrepre-
sentation in regard to it; in such circumstances there 
must be no purposeful concealment of the fact of 
paternity. “ (Id. at p. 276.) *919  
 

Unlike the situation in Estate of Baird, Draves 
confessed to paternity in a formal legal proceeding. 
There is no evidence that Draves thereafter disclaimed 
his relationship to Griswold to people aware of the 
circumstances (see ante, fn. 3), or that he affirmatively 
denied he was Griswold's father despite his confession 
of paternity in the Ohio court proceeding. Nor is there 
any suggestion that Draves engaged in contrivances to 
prevent the discovery of Griswold's existence. In light 
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of the obvious dissimilarities, Doner-Griswold's reli-
ance on Estate of Baird is misplaced. 
 

Estate of Ginochio, supra, 43 Cal.App.3d 412, 
likewise, is inapposite. That case held that a judicial 
determination of paternity following a vigorously 
contested hearing did not establish an acknowledge-
ment sufficient to allow an illegitimate child to inherit 
under section 255 of the former Probate Code. (See 
ante, fn. 5.) Although the court noted that the decedent 
ultimately paid the child support ordered by the court, 
it emphasized the circumstance that the decedent was 
declared the child's father against his will and at no 
time did he admit he was the father, or sign any writ-
ing acknowledging publicly or privately such fact, or 
otherwise have contact with the child. (Estate of 
Ginochio, supra, 43 Cal.App.3d at pp. 416-417.) Here, 
by contrast, Draves did not contest paternity, vigor-
ously or otherwise. Instead, Draves stood before the 
court and openly admitted the parent and child rela-
tionship, and the record discloses no evidence that he 
subsequently disavowed such admission to anyone 
with knowledge of the circumstances. On this record, 
section 6452's acknowledgement requirement has 
been satisfied by a showing of what Draves did and 
did not do, not by the mere fact that paternity had been 
judicially declared. 
 

Finally, Doner-Griswold contends that a 1996 
amendment of section 6452 evinces the Legislature's 
unmistakable intent that a decedent's estate may not 
pass to siblings who had no contact with, or were 
totally unknown to, the decedent. As we shall explain, 
that contention proves too much. 
 

Prior to 1996, section 6452 and a predecessor 
statute, former section 6408, expressly provided that 
their terms did not apply to ”a natural brother or a 
sister of the child“ born out of wedlock. FN7 In con-
struing former section 6408, Estate of Corcoran 
(1992) 7 Cal.App.4th 1099 [ 9 Cal.Rptr.2d 475] held 
that a half sibling was a ”natural brother or sister“ 
within the meaning of such *920 exception. That 
holding effectively allowed a half sibling and the issue 
of another half sibling to inherit from a decedent's 
estate where there had been no parental acknowl-
edgement or support of the decedent as ordinarily 
required. In direct response to Estate of Corcoran, the 
Legislature amended section 6452 by eliminating the 
exception for natural siblings and their issue. (Stats. 
1996, ch. 862, § 15; see Sen. Com. on Judiciary, 

Analysis of Assem. Bill No. 2751 (1995-1996 Reg. 
Sess.) as amended June 3, 1996, pp. 17-18 (Assembly 
Bill No. 2751).) According to legislative documents, 
the Commission had recommended deletion of the 
statutory exception because it ”creates an undesirable 
risk that the estate of the deceased out-of-wedlock 
child will be claimed by siblings with whom the de-
cedent had no contact during lifetime, and of whose 
existence the decedent was unaware.“ (Assem. Com. 
on Judiciary, Analysis of Assem. Bill No. 2751 
(1995-1996 Reg. Sess.) as introduced Feb. 22, 1996, 
p. 6; see also Sen. Com. on Judiciary, Analysis of 
Assem. Bill No. 2751, supra, at pp. 17-18.) 
 

FN7 Former section 6408, subdivision (d) 
provided: ”If a child is born out of wedlock, 
neither a parent nor a relative of a parent 
(except for the issue of the child or a natural 
brother or sister of the child or the issue of 
that brother or sister) inherits from or 
through the child on the basis of the rela-
tionship of parent and child between that 
parent and child unless both of the following 
requirements are satisfied: [¶] (1) The parent 
or a relative of the parent acknowledged the 
child. [¶] (2) The parent or a relative of the 
parent contributed to the support or the care 
of the child. “ (Stats. 1990, ch. 79, § 14, p. 
722, italics added.) 

 
This legislative history does not compel 

Doner-Griswold's construction of section 6452. Rea-
sonably read, the comments of the Commission 
merely indicate its concern over the ”undesirable risk“ 
that unknown siblings could rely on the statutory 
exception to make claims against estates. Neither the 
language nor the history of the statute, however, 
evinces a clear intent to make inheritance contingent 
upon the decedent's awareness of or contact with such 
relatives. (See Assem. Com. on Judiciary, Analysis of 
Assem. Bill No. 2751, supra, at p. 6; see also Sen. 
Com. on Judiciary, Analysis of Assem. Bill No. 2751, 
supra, at pp. 17-18.) Indeed, had the Legislature in-
tended to categorically preclude intestate succession 
by a natural parent or a relative of that parent who had 
no contact with or was unknown to the deceased child, 
it could easily have so stated. Instead, by deleting the 
statutory exception for natural siblings, thereby sub-
jecting siblings to section 6452's dual requirements of 
acknowledgement and support, the Legislature acted 
to prevent sibling inheritance under the type of cir-

193

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=43CAAPP3D412&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=43CAAPP3D416&FindType=Y&ReferencePositionType=S&ReferencePosition=416
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=7CALAPP4TH1099&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=7CALAPP4TH1099&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1992117402
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPRS6452&FindType=L


24 P.3d 1191 Page 11
25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

cumstances presented in Estate of Corcoran, supra, 7 
Cal.App.4th 1099, and to substantially reduce the risk 
noted by the Commission. FN8 *921  
 

FN8 We observe that, under certain former 
versions of Ohio law, a father's confession of 
paternity in an Ohio juvenile court proceed-
ing was not the equivalent of a formal pro-
bate court ”acknowledgement“ that would 
have allowed an illegitimate child to inherit 
from the father in that state. (See Estate of 
Vaughan (2001) 90 Ohio St.3d 544 [740 
N.E.2d 259, 262-263].) Here, however, 
Doner-Griswold does not dispute that the 
right of the succession claimants to succeed 
to Griswold's property is governed by the law 
of Griswold's domicile, i.e., California law, 
not the law of the claimants' domicile or the 
law of the place where Draves's acknowl-
edgement occurred. (Civ. Code, §§ 755, 946; 
see Estate of Lund (1945) 26 Cal.2d 472, 
493-496 [ 159 P.2d 643, 162 A.L.R. 606] 
[where father died domiciled in California, 
his out-of-wedlock son could inherit where 
all the legitimation requirements of former § 
230 of the Civ. Code were met, even though 
the acts of legitimation occurred while the 
father and son were domiciled in two other 
states wherein such acts were not legally 
sufficient].) 

 
B. Requirement of a Natural Parent and Child Rela-

tionship 
(5a) Section 6452 limits the ability of a ”natural 

parent“ or ”a relative of that parent“ to inherit from or 
through the child ”on the basis of the parent and child 
relationship between that parent and the child.“ 
 

Probate Code section 6453 restricts the means by 
which a relationship of a natural parent to a child may 
be established for purposes of intestate succession. FN9 
(See Estate of Sanders (1992) 2 Cal.App.4th 462, 
474-475 [ 3 Cal.Rptr.2d 536].) Under section 6453, 
subdivision (a), a natural parent and child relationship 
is established where the relationship is presumed 
under the Uniform Parentage Act and not rebutted. 
(Fam. Code, § 7600 et seq.) It is undisputed, however, 
that none of those presumptions applies in this case. 
 

FN9 Section 6453 provides in full: ”For the 
purpose of determining whether a person is a 

'natural parent' as that term is used is this 
chapter: [¶] (a) A natural parent and child 
relationship is established where that rela-
tionship is presumed and not rebutted pur-
suant to the Uniform Parentage Act, Part 3 
(commencing with Section 7600) of Division 
12 of the Family Code. [¶] (b) A natural 
parent and child relationship may be estab-
lished pursuant to any other provisions of the 
Uniform Parentage Act, except that the rela-
tionship may not be established by an action 
under subdivision (c) of Section 7630 of the 
Family Code unless any of the following 
conditions exist: [¶] (1) A court order was 
entered during the father's lifetime declaring 
paternity. [¶] (2) Paternity is established by 
clear and convincing evidence that the father 
has openly held out the child as his own. [¶] 
(3) It was impossible for the father to hold 
out the child as his own and paternity is es-
tablished by clear and convincing evidence.“ 

 
Alternatively, and as relevant here, under Probate 

Code section 6453, subdivision (b), a natural parent 
and child relationship may be established pursuant to 
section 7630, subdivision (c) of the Family Code, FN10 
if a court order was entered during the father's lifetime 
declaring paternity. FN11 (§ 6453, subd. (b)(1).) 
 

FN10 Family Code section 7630, subdivision 
(c) provides in pertinent part: ”An action to 
determine the existence of the father and 
child relationship with respect to a child who 
has no presumed father under Section 7611 ... 
may be brought by the child or personal 
representative of the child, the Department of 
Child Support Services, the mother or the 
personal representative or a parent of the 
mother if the mother has died or is a minor, a 
man alleged or alleging himself to be the 
father, or the personal representative or a 
parent of the alleged father if the alleged fa-
ther has died or is a minor. An action under 
this subdivision shall be consolidated with a 
proceeding pursuant to Section 7662 if a 
proceeding has been filed under Chapter 5 
(commencing with Section 7660). The pa-
rental rights of the alleged natural father shall 
be determined as set forth in Section 7664.“ 

 
FN11 See makes no attempt to establish 
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Draves's natural parent status under other 
provisions of section 6453, subdivision (b). 

 
See contends the question of Draves's paternity 

was fully and finally adjudicated in the 1941 bastardy 
proceeding in Ohio. That proceeding, he *922 argues, 
satisfies both the Uniform Parentage Act and the 
Probate Code, and should be binding on the parties 
here. 
 

If a valid judgment of paternity is rendered in 
Ohio, it generally is binding on California courts if 
Ohio had jurisdiction over the parties and the subject 
matter, and the parties were given reasonable notice 
and an opportunity to be heard. ( Ruddock v. Ohls 
(1979) 91 Cal.App.3d 271, 276 [ 154 Cal.Rptr. 87].) 
California courts generally recognize the importance 
of a final determination of paternity. (E.g., Weir v. 
Ferreira (1997) 59 Cal.App.4th 1509, 1520 [ 70 
Cal.Rptr.2d 33] (Weir); Guardianship of Claralyn S. 
(1983) 148 Cal.App.3d 81, 85 [ 195 Cal.Rptr. 646]; cf. 
Estate of Camp (1901) 131 Cal. 469, 471 [ 63 P. 736] 
[same for adoption determinations].) 
 

Doner-Griswold does not dispute that the parties 
here are in privity with, or claim inheritance through, 
those who are bound by the bastardy judgment or are 
estopped from attacking it. (See Weir, supra, 59 
Cal.App.4th at pp. 1516-1517, 1521.) Instead, she 
contends See has not shown that the issue adjudicated 
in the Ohio bastardy proceeding is identical to the 
issue presented here, that is, whether Draves was the 
natural parent of Griswold. 
 

Although we have found no California case di-
rectly on point, one Ohio decision has recognized that 
a bastardy judgment rendered in Ohio in 1950 was res 
judicata of any proceeding that might have been 
brought under the Uniform Parentage Act. ( Birman v. 
Sproat (1988) 47 Ohio App.3d 65 [546 N.E.2d 1354, 
1357] [child born out of wedlock had standing to bring 
will contest based upon a paternity determination in a 
bastardy proceeding brought during testator's life]; see 
also Black's Law Dict., supra, at pp. 146, 1148 
[equating a bastardy proceeding with a paternity suit].) 
Yet another Ohio decision found that parentage pro-
ceedings, which had found a decedent to be the ”re-
puted father“ of a child, FN12 satisfied an Ohio legiti-
mation statute and conferred standing upon the ille-
gitimate child to contest the decedent's will where the 
father-child relationship was established prior to the 

decedent's death. ( Beck v. Jolliff (1984) 22 Ohio 
App.3d 84 [489 N.E.2d 825, 829]; see also Estate of 
Hicks (1993) 90 Ohio App.3d 483 [629 N.E.2d 1086, 
1088-1089] [parentage issue must be determined prior 
to the father's death to the extent the parent-child 
relationship is being established under the chapter 
governing descent and distribution].) While we are not 
bound to follow these Ohio authorities, they persuade 
us that the 1941 bastardy proceeding decided the 
identical issue presented here. 
 

FN12 The term ”reputed father“ appears to 
have reflected the language of the relevant 
Ohio statute at or about the time of the 1941 
bastardy proceeding. (See State ex rel. Dis-
cus v. Van Dorn (1937) 56 Ohio App. 82 [8 
Ohio Op. 393, 10 N.E.2d 14, 16].) 

 
Next, Doner-Griswold argues the Ohio judgment 

should not be given res judicata effect because the 
bastardy proceeding was quasi-criminal in nature. 
*923 It is her position that Draves's confession may 
have reflected only a decision to avoid a jury trial 
instead of an adjudication of the paternity issue on the 
merits. 
 

To support this argument, Doner-Griswold relies 
upon Pease v. Pease (1988) 201 Cal.App.3d 29 [ 246 
Cal.Rptr. 762] (Pease). In that case, a grandfather was 
sued by his grandchildren and others in a civil action 
alleging the grandfather's molestation of the grand-
children. When the grandfather cross-complained 
against his former wife for apportionment of fault, she 
filed a demurrer contending that the grandfather was 
collaterally estopped from asserting the negligent 
character of his acts by virtue of his guilty plea in a 
criminal proceeding involving the same issues. On 
appeal, the judgment dismissing the cross-complaint 
was reversed. (6) The appellate court reasoned that a 
trial court in a civil proceeding may not give collateral 
estoppel effect to a criminal conviction involving the 
same issues if the conviction resulted from a guilty 
plea. ”The issue of appellant's guilt was not fully liti-
gated in the prior criminal proceeding; rather, appel-
lant's plea bargain may reflect nothing more than a 
compromise instead of an ultimate determination of 
his guilt. Appellant's due process right to a hearing 
thus outweighs any countervailing need to limit liti-
gation or conserve judicial resources.“ (Id. at p. 34, fn. 
omitted.) 
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(5b) Even assuming, for purposes of argument 
only, that Pease's reasoning may properly be invoked 
where the father's admission of paternity occurred in a 
bastardy proceeding (see Reams v. State ex rel. Favors 
(1936) 53 Ohio App. 19 [6 Ohio Op. 501, 4 N.E.2d 
151, 152] [indicating that a bastardy proceeding is 
more civil than criminal in character]), the circum-
stances here do not call for its application. Unlike the 
situation in Pease, neither the in-court admission nor 
the resulting paternity judgment at issue is being 
challenged by the father (Draves). Moreover, neither 
the father, nor those claiming a right to inherit through 
him, seek to litigate the paternity issue. Accordingly, 
the father's due process rights are not at issue and there 
is no need to determine whether such rights might 
outweigh any countervailing need to limit litigation or 
conserve judicial resources. (See Pease, supra, 201 
Cal.App.3d at p. 34.) 
 

Additionally, the record fails to support any claim 
that Draves's confession merely reflected a compro-
mise. Draves, of course, is no longer living and can 
offer no explanation as to why he admitted paternity in 
the bastardy proceeding. Although Doner-Griswold 
suggests that Draves confessed to avoid the publicity 
of a jury trial, and not because the paternity charge had 
merit, that suggestion is purely speculative and finds 
no evidentiary support in the record. *924  
 

Finally, Doner-Griswold argues that See and 
Griswold's half siblings do not have standing to seek 
the requisite paternity determination pursuant to the 
Uniform Parentage Act under section 7630, subdivi-
sion (c) of the Family Code. The question here, 
however, is whether the judgment in the bastardy 
proceeding initiated by Griswold's mother forecloses 
Doner-Griswold's relitigation of the parentage issue. 
 

Although Griswold's mother was not acting pur-
suant to the Uniform Parentage Act when she filed the 
bastardy complaint in 1941, neither that legislation nor 
the Probate Code provision should be construed to 
ignore the force and effect of the judgment she ob-
tained. That Griswold's mother brought her action to 
determine paternity long before the adoption of the 
Uniform Parentage Act, and that all procedural re-
quirements of an action under Family Code section 
7630 may not have been followed, should not detract 
from its binding effect in this probate proceeding 
where the issue adjudicated was identical with the 
issue that would have been presented in a Uniform 

Parentage Act action. (See Weir, supra, 59 
Cal.App.4th at p. 1521.) Moreover, a prior adjudica-
tion of paternity does not compromise a state's inter-
ests in the accurate and efficient disposition of prop-
erty at death. (See Trimble v. Gordon (1977) 430 U.S. 
762, 772 & fn. 14 [ 97 S.Ct. 1459, 1466, 52 L.Ed.2d 
31] [striking down a provision of a state probate act 
that precluded a category of illegitimate children from 
participating in their intestate fathers' estates where 
the parent-child relationship had been established in 
state court paternity actions prior to the fathers' 
deaths].) 
 

In sum, we find that the 1941 Ohio judgment was 
a court order ”entered during the father's lifetime 
declaring paternity“ (§ 6453, subd. (b)(1)), and that it 
establishes Draves as the natural parent of Griswold 
for purposes of intestate succession under section 
6452. 
 

Disposition 
(7) ” 'Succession to estates is purely a matter of 

statutory regulation, which cannot be changed by the 
courts.' “ (Estate of De Cigaran, supra, 150 Cal. at p. 
688.) We do not disagree that a natural parent who 
does no more than openly acknowledge a child in 
court and pay court-ordered child support may not 
reflect a particularly worthy predicate for inheritance 
by that parent's issue, but section 6452 provides in 
unmistakable language that it shall be so. While the 
Legislature remains free to reconsider the matter and 
may choose to change the rules of succession at any 
time, this court will not do so under the pretense of 
interpretation. 
 

The judgment of the Court of Appeal is affirmed. 
 
George, C. J., Kennard, J., Werdegar, J., and Chin, J., 
concurred. *925  
BROWN, J. 

I reluctantly concur. The relevant case law 
strongly suggests that a father who admits paternity in 
court with no subsequent disclaimers 
”acknowledge[s] the child“ within the meaning of 
subdivision (a) of Probate Code section 6452. More-
over, neither the statutory language nor the legislative 
history supports an alternative interpretation. Ac-
cordingly, we must affirm the judgment of the Court 
of Appeal. 
 

Nonetheless, I believe our holding today contra-
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venes the overarching purpose behind our laws of 
intestate succession-to carry out ”the intent a decedent 
without a will is most likely to have had.“ (16 Cal. 
Law Revision Com. Rep. (1982) p. 2319.) I doubt 
most children born out of wedlock would have wanted 
to bequeath a share of their estate to a ”father“ who 
never contacted them, never mentioned their existence 
to his family and friends, and only paid court-ordered 
child support. I doubt even more that these children 
would have wanted to bequeath a share of their estate 
to that father's other offspring. Finally, I have no doubt 
that most, if not all, children born out of wedlock 
would have balked at bequeathing a share of their 
estate to a ”forensic genealogist.“ 
 

To avoid such a dubious outcome in the future, I 
believe our laws of intestate succession should allow a 
parent to inherit from a child born out of wedlock only 
if the parent has some sort of parental connection to 
that child. For example, requiring a parent to treat a 
child born out of wedlock as the parent's own before 
the parent may inherit from that child would prevent 
today's outcome. (See, e.g., Bullock v. Thomas (Miss. 
1995) 659 So.2d 574, 577 [a father must ”openly 
treat“ a child born out of wedlock ”as his own “ in 
order to inherit from that child].) More importantly, 
such a requirement would comport with the stated 
purpose behind our laws of succession because that 
child likely would have wanted to give a share of his 
estate to a parent that treated him as the parent's own. 
 

Of course, this court may not remedy this ap-
parent defect in our intestate succession statutes. Only 
the Legislature may make the appropriate revisions. I 
urge it to do so here. *926  
 
Cal. 2001. 
Estate of Griswold 
25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 
Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 
6305 
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v. 
CITY COUNCIL OF THE CITY OF SUNNYVALE 

et al., Defendants and Appellants. 
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Civ. No. 19890. 
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HEADNOTES 

(1a, 1b) Improvements-Public § 
10--Statutes--Interpretation. 

Sts. & Hy. Code, § 10103 (part of the Municipal 
Improvement Act of 1913), providing for incorpora-
tion by reference of provisions of the Improvement 
Act of 1911 (Sts. & Hy. Code, § 5000 et seq.), relating 
to the construction of work and the levy of an as-
sessment by a city within a county or by a county 
within a city, must, in order to be effective, be inter-
preted as incorporating only those sections of the 
Improvement Act of 1911 which deal with extrater-
ritoriality. That this is the interpretation intended by 
the Legislature is shown by the 1961 amendment of § 
10103 clarifying the meaning. 
 
(2) Statutes § 160--Construction--Giving Effect to 
Statute. 

In constructing statutes, that interpretation should 
be given which will sustain rather than defeat them 
and which will make them operative, if the language 
permits, rather than render them without effect. 
See Cal.Jur.2d, Statutes, § 113 et seq.; Am.Jur., 
Statutes (1st ed § 357). 
(3) Statutes § 73--Amendment. 

An amended statute may be looked to in con-
struing the prior one. 
See Cal.Jur.2d, Statutes, § 59 et seq.; Am.Jur., 
Statutes (1st ed §§ 3, 468). 
(4) Statutes § 73--Amendment. 

Where a statutory amendment is only for the 
purpose of clarification, it is merely a restatement of 
the prior law in a clearer form, the law before the 
amendment being the same as after it. 
 
(5a, 5b) Improvements-Public § 
54--Assessments--Contest of Validity-- Time to Sue. 

Where actions by owners of land within a city and 
of land within an assessment district in an unincor-
porated area seeking to terminate proceedings by the 
city council for the levying of assessments under the 
Municipal Improvement Act of 1913 were not brought 
within the 30- day period prescribed by Sts. & Hy. 
Code, § 10400, providing that the validity of an as-
sessment levied under the statute shall not be con-
tested in any action unless the action is commenced 
within 30 days after the assessment is levied, the trial 
court had no jurisdiction to proceed other than to 
dismiss the actions. 
 
(6) Improvements-Public § 26--Assessment--Levy. 

Sts. & Hy. Code, § 10312 (part of the Municipal 
Improvement Act of 1913), providing that the legis-
lative body, on confirmation of an assessment for a 
proposed improvement, shall “declare its action upon 
the report and assessment” and the “assessment 
thereby levied” on land in the assessment district, 
shows that the action on the report and assessment 
which the city council is to “declare” is the levying of 
the assessment. Such levy is a quasi-judicial act to be 
done by the city council; it cannot be done by minis-
terial officers, such as the clerk, tax collector, etc. 
 
(7) Improvements-Public § 26--Assessment--Levy. 

As used in such statutes as Sts. & Hy. Code, § 
10312 (part of the Municipal Improvement Act of 
1913), “assessment” refers to the act of the assessor 
and “levied” refers to the act of the board of supervi-
sors or city council. 
 
(8) Improvements-Public § 26--Assessment--Levy. 

Although the assessment referred to in Sts. & 
Highway Code, § 10312 (part of the Municipal Im-
provement Act of 1913), is not a tax, it, like a tax, can 
only be levied by a legislative body. 
 
(9) Improvements-Public § 26--Assessment--Levy. 
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The fact that an assessment for an improvement 
under the Municipal Improvement Act of 1913 does 
not become a lien until the date of recordation (Sts. & 
Hy. Code, § 10402) does not affect the necessary 
conclusion from the provisions of Sts. & Hy. Code, § 
10312, that when the city council “declares” its action 
on the report and assessment the assessment is 
“thereby levied.” 
 
(10) Words and Phrases--“Levied.” 

“Levied” may mean the apportionment of the 
amount to be raised, the fixing of the rate, the ordering 
of the tax or assessment, the extending in the tax rolls 
of the sums to be charged, the determination of the 
total amount thereof, or a provision for the collection 
of the cost of public improvements by a public officer 
in advance of the doing of the work by a summary sale 
rather than by foreclosure proceedings. Its meaning 
must be determined by the context in which it is used. 
 
(11) Taxation § 228--Lien. 

The levy of a tax and the imposition of a lien are 
two separate matters. They may be provided to take 
effect at the same time, but not necessarily so; there 
must be an express provision of law to make them 
effective at the same time.  
 
(12) Improvements-Public § 26--Assessment--Levy. 

With reference to assessments for local im-
provements, “levy” means to charge on the property 
which must respond to the assessment a sum of money 
already ascertained. 
 
(13) Improvements-Public § 26--Assessment--Levy. 

Where the report on which a resolution of a city 
council ordering a proposed improvement to be made 
or acquired pursuant to Sts. & Hy. Code, § 10312 (part 
of the Municipal Improvement Act of 1913), fully 
complied with Sts. & Hy. Code, § 10204, requiring 
that the report contain, among other matters, a diagram 
showing the assessment district and the boundaries 
and the dimensions of the subdivisions of land within 
the district, and a proposed assessment of the total 
amount of the cost and expenses of the proposed im-
provement on the several subdivisions of land in the 
district, the property and the subdivisions in the dis-
trict were charged with the assessments thereby lev-
ied. 
 
(14) Improvements-Public § 26--Assessment--Levy. 

Whatever the word “levied” may mean in other 

statutes, the Legislature has stated in Sts. & Hy. Code, 
§ 10312 (part of the Municipal Improvement Act of 
1913), that the assessment to be stated in the resolu-
tion of the legislative body ordering a proposed im-
provement to be made or acquired is “levied” by the 
adoption of the resolution. 
 

SUMMARY 
APPEALS from a judgment of the Superior Court 

of Santa Clara County. Edwin J. Owens, Judge. Re-
versed with directions. 
 

Proceedings in mandamus and certiorari to com-
pel a city council to terminate proceedings for the 
levying of certain assessments and the ordering of 
certain work in connection with the establishment of 
an industrial subdivision. Judgment granting writs, 
reversed with directions. 
 
COUNSEL 
 
Frank Gillio, City Attorney, Wilson, Harzfeld, Jones 
& Morton, John E. Lynch and Kirkbride, Wilson, 
Harzfeld & Wallace for Defendants and Appellants. 
 
Burnett, Burnett, Keough & Cali, Burnett, Burnett & 
Somers, John M. Burnett and John H. Machado for 
Plaintiffs and Respondents. 
 
BRAY, P. J. 

In two proceedings consolidated for trial, de-
fendants appeal from a judgment granting writs of 
mandate and certiorari, requiring the termination by 
the City Council of the City of Sunnyvale of pro-
ceedings for the levying of certain assessments and the 
ordering of certain work. *670  
 

Question Presented 
Are petitioners' actions barred by the statute of 

limitations? This question requires a determination: 
(a) Does section 10103, Streets and Highways Code, 
incorporate all sections of the Improvement Act of 
1911, and (b) when is the assessment referred to in 
section 10400 “levied”? 
 

Record 
The Nogales Industrial Assessment District em-

braces within its boundaries land situated within the 
limits of the City of Sunnyvale and lands lying outside 
said city limits and within unincorporated area of the 
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County of Santa Clara. Petitioners all own land in the 
city with the exception of petitioners Joe V. Vivo and 
Adelaide Vivo, who own land within the district in the 
unincorporated area. 
 

The proceedings in question were undertaken by 
the city for the purpose of acquiring easements for 
street purposes and improving these areas by clearing, 
grading and paving the same, the installation therein 
of sewers, water mains and appurtenances, storm drain 
facilities, curbs, gutters and sidewalks. These im-
provements were to establish an industrial subdivision 
in an area which theretofore was raw, undeveloped 
acreage. The cost of the acquisition and the im-
provements, with the exception of a contribution by 
the city of $27,794, was assessed against the land in 
the district. 
 

Preliminary to forming the district, the city, by 
resolution, requested the Santa Clara County Board of 
Supervisors to grant its consent to the formation of the 
proposed district and to the proposed acquisition of 
land and construction of improvements. The board 
gave this consent by resolution. Thereafter the city 
council by resolution preliminary determined to pro-
ceed with the formation of the district and the acqui-
sition and improvements and fixed a time for hearing 
protests. Written protests against the entire project 
were filed by owners (including petitioners) of more 
than one-half of the property in said proposed district, 
by area, by assessed valuation and by front footage. 
 

The city council, by vote of more than four-fifths 
of its members, adopted resolutions overruling all 
protests. determining that the public interest, conven-
ience and necessity required the formation of the dis-
trict and the proposed acquisition and improvements, 
and that division 4 of the Streets and Highways Code 
should not apply. The resolution further confirmed the 
proposed assessments and the engineers' report and 
ordered the proposed improvements. *671  
 

Thereafter petitioners by two separate actions 
sought writs of mandamus and certiorari to prevent 
any further proceedings by the city council. These 
actions were consolidated for trial. The court found 
that the assessments were void for certain reasons 
which need not be discussed, because, as we herein 
determine, petitioners' actions are barred by the statute 
of limitations, in spite of the court's determination that 
they were not so barred. 

 
Judgment ensued ordering the issuance of writs of 

mandamus and certiorari to terminate said proceed-
ings. 
 

The first question to be determined is what statute 
of limitations applies. It is petitioners' contention that 
the limitation to be applied is that contained in the 
1911 Improvement Act, while defendants contend, 
and we think correctly, that it is the limitation con-
tained in the Municipal Improvement Act of 1913. 
 

To solve this question it is necessary to determine 
whether section 10103, Streets and Highways Code 
(part of the Municipal Improvement Act of 1913) FN1 
incorporates only those sections of the Improvement 
Act of 1911 FN2 which deal with extraterritoriality or 
incorporates all of the sections of the 1911 act in-
cluding the provision therein concerning limitations of 
actions. 
 

FN1 Hereinafter referred to as the 1913 act. It 
is set forth in section 10000 et seq., Streets 
and Highways Code. 

 
FN2 This act will be referred to as the 1911 
act. It is set forth in section 5000 et seq., 
Streets and Highways Code. 

 
(a) Does Section 10103 Incorporate All Sections of the 

Improvement Act of 1911? 
(1a) The proceeding to establish the district, con-

struct the work and levy the assessments was under-
taken pursuant to the provisions of the Municipal 
Improvement Act of 1913. The only sections of the 
Improvement Act of 1911 followed by the council 
were 5115, 5116, 5117, and 5118, the council be-
lieving, and now contending, that section 10103 in-
corporated only those sections of the 1911 act which 
deal with extraterritoriality, that is, area of a district 
outside the city limits. Section 5115-5118 are such 
sections. Section 10103 (of the 1913 act) FN3 provided: 
“Improvement Act of 1911 relating to construction 
and assessments incorporated by reference: Matters 
authorized thereby. The provisions of the Improve-
ment Act of 1911 providing for the construction of 
work and the *672 levy of an assessment by a city 
within a county or by a county within a city, are in-
corporated in this division as if fully set out herein. 
Upon taking the proceedings provided in that act, a 
city may construct improvements and levy an as-
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sessment in a county or in another city, a county may 
construct improvements and levy an assessment 
within a city, and a public corporation may construct 
improvements outside of its boundaries either within a 
city or within a county. The consent required by that 
act shall be obtained before the recordation of the 
assessment.” 
 

FN3 All reference to code sections herein, 
except where otherwise noted, are to such 
sections as they existed in 1960, the time of 
the trial herein. Some of them have been 
amended since. 

 
The 1913 act and the 1911 act are generally co-

extensive, providing alternate methods of constructing 
improvements of a local nature and financing them by 
levying assessments. There are no restrictive provi-
sions in the 1913 act which would preclude the estab-
lishment of a district to construct the improvements 
contemplated by the Nogales District and to levy 
assessments therefor. (§ 10102.) That district, how-
ever, included land in Santa Clara County. There are 
no independent provisions in the 1913 act which au-
thorize this. Therefore, section 10103 was placed in 
that act providing that the provisions of the 1911 act 
“providing for the construction of work and the levy of 
an assessment by a city within a county or by a county 
within a city” (emphasis added) are incorporated in the 
1913 act. 
 

Sections 5115 through 5118 are the only sections 
in the 1911 act which deal with such situation. Section 
5115 provides in effect that when in the opinion of the 
city “the proposed work is of such a character that it 
directly and peculiarly affects property in two or more 
cities, or in one or more cities and counties,” and that 
the purposes sought to be accomplished by the work 
can best be accomplished by a single, comprehensive 
scheme of work, there is conferred on the city council 
“full power and authority to extend the work or the 
boundaries of the district to be assessed therefor be-
yond the territorial limits of the city.” 
 

Section 5116 provides the nature of work which 
the city council may authorize, in the adjacent county 
area. Section 5117 provides in effect that if the con-
sent of the governing body of the county is obtained 
the city may include within the boundaries of an as-
sessment district lands lying within the county. Sec-
tion 5118 provides in pertinent part that the consent, if 

obtained, “shall, of itself, constitute assent to the as-
sumption of jurisdiction thereover for all purposes of 
the proceeding and authorize the legislative body 
initiating the *673 proceeding to take each and every 
step required for or suitable for the consummation of 
the work extending outside the limits of the city, and 
the levying, collecting and enforcement of the as-
sessments to cover the expenses thereof and the is-
suance and enforcement of bonds to represent unpaid 
assessments.” It is conceded that the court found that 
the council followed sections 5115-5118. 
 

The court's interpretation of section 10103 pre-
cludes the use of the 1913 act to construct improve-
ments and to levy assessments where extraterritorial-
ity is involved, and the use of its provisions where 
work is being done “by a city within a county or by a 
county within a city. ...” As a city may not act beyond 
its territorial limits without specific legislative au-
thority FN4 such would be the result if section 10103 
were not enacted. So if such is its meaning, why was it 
enacted? Such an interpretation leaves the section 
meaningless. 
 

FN4 Except in certain instances not applica-
ble here. 

 
(2) “It is a cardinal rule in the construction of 

statutes that they should be given one which will 
sustain rather than defeat them,-which will make them 
operative, if the language will permit, rather than 
render them without effect. ...” ( Glassell Dev. Co. v. 
Citizens' Nat. Bank (1923) 191 Cal. 375, 384 [ 216 P. 
1012, 28 A.L.R. 1427].) 
 

(1b) To give section 10103 meaning requires that 
it be construed to provide that only those provisions of 
the 1911 act incorporated in the 1913 act are those 
which deal with extraterritoriality. A study of the 
language of section 10103 supports this conclusion. 
The first sentence states: “The provisions of the Im-
provement Act of 1911 providing for the construction 
of work and the levy of an assessment by a city within 
a county or by a county within a city, are incorporated. 
...” (Emphasis added.) Thus, only the provisions of the 
1911 act dealing with construction and assessment by 
a city within a county or by a county within a city are 
referred to. No reference is made to other provisions 
of the 1911 act. The second sentence again makes it 
clear that the section has a limited application: “Upon 
taking the proceedings provided in that act, a city may 
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construct improvements and levy an assessment in a 
county or in another city. ...” What proceedings are 
referred to? Obviously, those proceedings which the 
1911 act requires to be taken to give the city jurisdic-
tion over the outside territory. In doing special as-
sessment work within the city and levying assessments 
therefor a city has the *674 choice of proceeding un-
der either the 1911 or 1913 act. No good reason ap-
pears why the Legislature would intend to prevent the 
use of the 1913 act for extraterritorial work, which 
would be the situation under the court's interpretation 
of section 10103. The second sentence in that section 
gives the city jurisdiction to “construct improvements 
and levy an assessment in a county ...” “[u]pon taking 
the proceedings provided in that act. ...” The latter 
phrase refers to the provisions of the act of 1911 which 
provide for the construction and assessment by a city 
within a county, not the general provisions of that act. 
Otherwise the Legislature would be considered to 
require that while a city has the option of using one of 
two acts for the creation and operation of assessment 
districts within the city it is limited to one act where 
the district includes land without the city. Had the 
Legislature so intended there would have been no 
reason for adopting section 10103. 
 

The last sentence of that section reads: “The 
consent required [that is, of the county] by that act [the 
1911 act] shall be obtained before the recordation of 
the assessment.” (Emphasis added.) The 1913 act 
contemplates the recordation of the assessment prior 
to the commencement of construction (Sts. & Hy. 
Code, §§ 10312-10401). The 1911 act provides for the 
recordation after the completion of the work. The 
sentence above quoted would be meaningless in a 
proceeding under the 1911 act, since the consent need 
not be secured until after the work was completed. 
This would lead to a possible situation in which the 
work would be done, and the city would then apply to 
the county for consent to the formation of the district 
which had already been formed and to the work which 
had already been done. If the county failed to consent 
there would be no way of paying for the work done in 
the county area. The possibility of such a ridiculous 
situation resulting clearly shows that it was the intent 
of the Legislature that only those sections of the 1911 
act applicable to a district including outside territory 
were intended to be incorporated in the 1913 act. 
 

The proper interpretation of section 10103 is that 
it incorporates in the 1913 act only those provisions of 

the 1911 act which deal with extraterritoriality. That 
this is the interpretation of the section intended by the 
Legislature is shown by the recent amendment of the 
section. It was amended (Stats. 1961, ch. 1432, p. 
3238) effective July 12, 1961, to read as follows (the 
deletions are in strike-out type and the new language 
*675 is italicized): “The provisions of Chapter 2 
(commencing with Section 5115) of Part 3 of Division 
7 of this code providing for the construction of work 
and the levy of an assessment by a city within a county 
or by a county within a city, are incorporated in this 
division as if fully set out herein. Upon obtaining the 
consent required in that chapter, a city may construct 
improvements and levy an assessment in a county or 
in another city, a county may construct improvements 
and levy an assessment within a city, and a public 
corporation may construct improvements and levy an 
assessment outside of its boundaries either within a 
city or within a county. If no assessment is to be levied 
outside the boundaries of the city, county, or public 
corporation conducting the assessment proceedings, 
the proposed resolution of intention need not be sub-
mitted or approved and the consent required shall be 
obtained prior to the ordering of the improvement. 
 

”Sec. 2. This act is an urgency measure necessary 
for the immediate preservation of the public peace, 
health and safety within the meaning of Article IV of 
the Constitution and shall go into immediate effect. 
The facts constituting such necessity are: 
 

“It is necessary that the provision for exercise of 
extraterritorial jurisdiction be more clearly stated in 
the Municipal Improvement Act of 1913. Clarity of the 
law is essential to the conduct of bonding proceedings 
in order to obtain merchantable legal opinions sup-
porting the legality of bonds and to avoid wasteful 
interpretative litigation. Many areas are in urgent 
need of improvements which can be most economi-
cally constructed and financed under said act as sin-
gle projects, regardless of territorial boundaries, 
during the spring and summer of 1961, before the 
advent of winter rains. It is, therefore, imperative that 
this act take effect immediately.” 
 

It is to be noted that chapter 2 of part 3 of division 
7 of the Streets and Highways Code is composed of 
sections 5115-5119, exactly what we have determined 
is all that is incorporated in the section before 
amendment. Section 2 of the amended section clearly 
shows that the amendment was intended only to clar-
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ify the prior law. 
 

(3) An amended statute may be looked to in con-
struing the prior one. ( Koening v. Johnson (1945) 71 
Cal.App.2d 739, 753-755 [ 163 P.2d 746]; see also 
*676People v. Puritan Ice Co. (1944) 24 Cal.2d 645, 
653 [ 151 P.2d 1]; 2 Sutherland, Statutory Construc-
tion (3d ed.), § 5015.) (4) And where an amendment is 
only for the purpose of clarificaiton it is merely a 
restatement of the prior law in a clearer form, the law 
before the amendment being the same as after it. ( W 
.R. Grace & Co. v. California Emp. Com. (1944) 24 
Cal.2d 720, 729-730 [ 151 P.2d 215]; Koenig v. 
Johnson, supra, 71 Cal.App.2d at p. 755.) 
 

As the portions of the act of 1911 incorporated by 
section 10103 in the 1913 act do not include the lim-
itation portions of the 1911 act, we must look to the 
1913 act to determine what limitations of action ap-
pear therein, and then determine whether the actions 
are barred by such limitations. 
 

(b) When the Assessment Is Levied 
(5a) Section 10400, Streets and Highways Code, 

the section of the 1913 act pertinent here, provided: 
“The validity of an assessment or supplementary as-
sessment levied under this division shall not be con-
tested in any action or proceeding unless the action or 
proceeding is commenced within 30 days after the 
assessment is levied.” (Emphasis added.) 
 

The “Resolution Determining Convenience and 
Necessity, Adopting Engineer's Report, Confirming 
Assessment and Ordering Work and Acquisitions” 
was adopted November 24, 1959. In that resolution the 
council found that the assessment of the costs and 
expenses of the proposed acquisition and improve-
ments upon the several subdivisions of land in the 
district in proportion to the estimated benefits to be 
received by said subdivision, respectively, “be and the 
same is hereby, finally approved and confirmed as the 
assessment to pay the costs and expenses of said ac-
quisitions and improvements.” 
 

The first action was filed December 30, 1959, 36 
days after the assessment was levied by said resolu-
tion. The second action was filed January 11, 1960, 48 
days thereafter. Petitioners contend that the assess-
ment is not levied by the above mentioned resolution 
but only after the city clerk, following the adoption of 
the resolution, transmits to the city tax collector the 

diagram and assessment (§ 10401), and the tax col-
lector records the assessment (§ 10402) in the office of 
the superintendent of streets and in the office of the 
county surveyor. This recording occurred December 
1, 1959. Thus, say they, the first action was filed 
within 30 days thereafter. However, they do not dis-
cuss the situation as to the second action, which was 
not filed until 40 days after such recording. That ac-
tion, *677 even under petitioners' interpretation of 
when the assessment is “levied” (§ 10401), was too 
late and should have been dismissed. 
 

When was the assessment levied? (6) Section 
10312 provided: “When upon the hearing the pro-
posed assessment is confirmed as filed, as modified, or 
corrected, by resolution the legislative body shall 
order the proposed improvement to be made or ac-
quired, and declare its action upon the report and 
assessment. The resolution shall be final as to all 
persons, and the assessment thereby levied upon the 
respective subdivisions of land in the assessment 
district.” (Emphasis added.) Thus section 10312 
shows that the action upon the report and assessment 
which the council is to “declare” is the levying of the 
assessment. The levying of an assessment is a qua-
si-judicial act. It cannot be done by the ministerial 
officers such as the clerk, tax collector, etc. It is done 
by the city council. (7) As said in Smith v. Byer (1960) 
179 Cal.App.2d 118, 121 [ 3 Cal.Rptr. 645], with 
respect to real property taxes, “The word 'assessment' 
in the section refers to the act of the assessor. The 
word 'levied' refers to the act of the board of super-
visors or city council. ( Allen v. McKay & Co., 120 
Cal. 332 [ 52 P. 828].)” (8) Although the assessment is 
not a tax (see Creighton v. Manson (1865) 27 Cal. 613, 
620), it, like a tax, can only be levied by a legislative 
body. Cases dealing with “levy” of writs of attachment 
cited by petitioners are not in point. (9) The fact that 
the assessment does not become a lien until the date of 
recordation (§ 10402) does not affect the necessary 
conclusion from the provisions of section 10312 that 
when the council “declares” its action upon the report 
and assessment the assessment is “thereby levied.” 
The resolution of November 24 was the type of reso-
lution referred to in section 10312. 
 

(10) The word “levied” has a variety of meanings. 
For example, it may mean the apportionment of the 
amount to be raised, the fixing of the rate, the ordering 
of the tax or assessment, the extending in the tax roll 
of the sums to be charged, or the determination of the 
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total amount thereof. It may mean a provision for the 
collection of the cost of public improvements by a 
public officer in advance of the doing of the work by a 
summary sale rather than by foreclosure proceedings. 
(See Hayne v. City & County of San Francisco (1917) 
174 Cal. 185, 196 [ 162 P. 625].) Its meaning must be 
determined by the context in which it is used. 
 

Thus section 2151, Revenue and Taxation Code, 
provides, *678 concerning property taxation, “The 
board of supervisors shall fix the rates of county and 
district taxes and shall levy the State, county, and 
district taxes as provided by law.” (Emphasis added.) 
Section 2152 provides, “The auditor shall then” 
(emphasis added) compute the sums to be paid upon 
the property listed. Thus, the tax is levied before the 
amount assessed against the particular piece of prop-
erty is determined. Section 2153 provides “A tax of 
one-tenth of one per cent is hereby levied on the actual 
value of solvent credits and any interest therein.” 
(Emphasis added.) In this instance the tax is levied 
before value and ownership of the property levied 
upon are determined. (11) The levy of a tax and the 
imposition of a lien are two separate matters. They 
may be provided to take effect at the same time, but 
not necessarily so. There must be an express provision 
of law to make them effective at the same time. As 
pointed out in County of San Diego v. County of Riv-
erside (1899) 125 Cal. 495, 500 [ 58 P. 81], concern-
ing taxes, “the assessment does not create the lien. It is 
merely one of the steps for its enforcement.” 
 

Here the Legislature has stated that the assess-
ment “thereby levied” by the resolution provided for 
in section 10312 shall be final. This is the context in 
which we must construe the meaning of “levied.” If, as 
contended by petitioners, the assessment is not thereby 
levied, when and how could it become final? 
 

(12) In 14 McQuillin, Municipal Corporations (3d 
ed.), p. 260, “levy” is defined: “With reference to 
assessments for local improvements, it means to 
charge upon the property which must respond to the 
assessment a sum of money already ascertained.” (See 
also People v. Mahoney (1939) 13 Cal.2d 729, 
735-736 [ 91 P.2d 1029].) 
 

(13) Section 10204 requires that the report on 
which the resolution provided for in section 10312 is 
based shall contain among other matters “(d) A dia-
gram showing the assessment district and the bound-

aries and dimensions of the subdivisions of land 
within the district as they existed at the time of the 
passage of the resolution of intention. Each subdivi-
sion shall be given a separate number upon the dia-
gram. (e) A proposed assessment of the total amount 
of the cost and expenses of the proposed improvement 
upon the several subdivisions of land in the district. ... 
The assessment shall refer to the subdivisions by their 
respective numbers as assigned pursuant to subdivi-
sion (d) of this section.” 
 

The report on which the resolution of November 
24 was *679 based fully complied with section 10204. 
Thus, the property and the subdivisions thereof in the 
district were charged with the assessments thereby 
levied, meeting the definition of “levy” in McQuillin, 
supra. 
 

There is nothing in the language of section 10312 
which is uncertain or ambiguous. To adopt petitioners' 
interpretation of the section would require the com-
plete disregard of the words “and the assessment 
thereby levied upon the respective subdivisions of 
land in the assessment district.” (14) Whatever the 
word “levied” may mean in other statutes, the Legis-
lature has stated in this section that the assessment to 
be stated in the resolution is levied by the adoption of 
the resolution. (5b) Section 10400 requires any court 
contest of the validity of the proceeding to be com-
menced within 30 days thereafter. Neither proceeding 
was brought in time. Therefore, the trial court had no 
jurisdiction to proceed other than to dismiss the pro-
ceedings. 
 

In view of our determination, it is unnecessary to 
consider any other of the contentions made on appeal. 
 

The judgment is reversed and the trial court di-
rected to dismiss the petitions and complaints. 
 
Sullivan, J., and Molinari, J., concurred. 

A petition for a rehearing was denied November 
15, 1962, and respondents' petition for a hearing by the 
Supreme Court was denied December 12, 1962. *680  
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LOS ANGELES COUNTY DEPARTMENT OF 

CHILDREN AND FAMILY SERVICES, Petitioner, 
v. 

THE SUPERIOR COURT OF LOS ANGELES 
COUNTY, Respondent; VALERIE A. et al., Real 

Parties in Interest. 
 

No. B140917. 
 

Court of Appeal, Second District, Division 3, Cali-
fornia. 

Mar. 20, 2001. 
 

SUMMARY 
In a dependency proceeding, the juvenile court 

placed two minor children with their maternal 
great-uncle and his wife and further ordered that the 
wife be granted legal guardianship over the children. 
The great-uncle had an extensive history of narcot-
ics-related criminal convictions. Citing Welf. & Inst. 
Code, § 361.4, subd. (d)(2), which states that a de-
pendent child shall not be placed in the home where 
the child would have contact with an adult who has 
been convicted of a crime other than a minor traffic 
violation, the county department of child and family 
services opposed the placement. The juvenile court 
sustained the dependency petition, ordered that the 
children remain released to the great-uncle's wife, then 
ordered the great-uncle to move out of his wife's 
home. (Superior Court of Los Angeles County, No. 
CK10530, Marilyn H. Mackel, Juvenile Court Refer-
ee.) 
 

The Court of Appeal ordered issuance of a writ of 
mandate directing the trial court to vacate its orders 
and to enter a new order removing the children from 
the home of the great-uncle's wife and placing them in 
a suitable home. The court held that the juvenile court 
acted in excess of its authority in ordering the place-
ment challenged by the department, since the prohi-
bition of Welf. & Inst. Code, § 361.4, subd. (d)(2), is 
mandatory and the statute does not provide the juve-
nile court with authority to avoid a disqualifying 
criminal conviction. The general “best interest of the 
child” standard cannot supplant the specific prohibi-
tion of § 361.4, subd. (d)(2). The court further held 

that, even though the juvenile court had directed the 
great-uncle to move out of his wife's home, the statu-
tory prohibition applies to any person who has a fa-
milial or intimate relationship with any person living 
in the home. (Opinion by Aldrich, J., with Klein, P. J., 
and Perluss, J., FN* concurring.)  
 

FN* Judge of the Los Angeles Superior 
Court, assigned by the Chief Justice pursuant 
to article VI, section 6 of the California 
Constitution. 

 
HEADNOTES 

Classified to California Digest of Official Reports 
(1) Statutes § 30--Construction--Language--Plain 
Meaning Rule. 

In construing statutes, courts must determine and 
effectuate legislative intent, looking first to the words 
of the statutes, giving them their usual and ordinary 
meaning. If there is no ambiguity in the language of 
the statute, then the Legislature is presumed to have 
meant what it said, and the plain meaning of the lan-
guage governs. When the statute is clear, courts will 
not interpret away clear language in favor of an am-
biguity that does not exist. 
 
(2) Delinquent, Dependent, and Neglected Children § 
52--Dependency Proceedings--Disposition--Statutory 
Prohibition Against Placement with Adult Who Has 
Criminal Conviction--Trial Court Discretion. 

In a dependency proceeding, the juvenile court 
acted in excess of its authority in ordering two minor 
children placed with their maternal great-uncle, who 
had an extensive history of narcotics-related criminal 
convictions, and his wife. Welf. & Inst. Code, § 361.4, 
subd. (d)(2), provides that a dependent child shall not 
be placed in the home where the child would have 
contact with an adult who has been convicted of a 
crime other than a minor traffic violation. That pro-
hibition is mandatory and the statute does not provide 
the juvenile court with authority to avoid a disquali-
fying criminal conviction. The general “best interest 
of the child” standard cannot supplant the specific 
prohibition of § 361.4, subd. (d)(2). Further, even 
though the juvenile court had directed the great-uncle 
to move out of the house, the statutory prohibition 
applies to any person who has a familial or intimate 
relationship with any person living in the home. 

206

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAWIS361.4&FindType=L


  
 

Page 2

87 Cal.App.4th 1161, 105 Cal.Rptr.2d 254, 01 Cal. Daily Op. Serv. 2281, 2001 Daily Journal D.A.R. 2869 
(Cite as: 87 Cal.App.4th 1161) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

[See 10 Witkin, Summary of Cal. Law (9th ed. 1989) 
Parent and Child, § 702.] 
COUNSEL 
 
Lloyd W. Pellman, County Counsel, and Jill Regal, 
Deputy County Counsel, for Petitioner. 
 
No appearance for Respondent. 
 
Peter Ferrera For Real Parties in Interest. *1163  
 
Law Offices of Lisa E. Mandel, David Estep and 
Nancy Aspaturian for Minors. 
 
ALDRICH, J. 

Introduction 
Welfare and Institutions Code FN1 section 361.4, 

subdivision (d)(2) states that a “[dependent] child 
shall not be placed in the home” where the child would 
have contact with an adult who has been convicted of 
a crime, other than a minor traffic violation. The Los 
Angeles County Department of Children and Family 
Services (the department) has filed a petition for writ 
of mandate asking this court to vacate the order of the 
juvenile court placing nine-month-old Serena A. and 
four-year-old Richard A. with their maternal 
great-uncle and his wife because of the great-uncle's 
extensive disqualifying history of narcotics-related 
criminal convictions. We hold that the prohibition in 
section 361.4, subdivision (d)(2) is mandatory. We 
further hold that the statute does not otherwise provide 
the juvenile court with discretion to avoid a disquali-
fying criminal conviction. Thus, the juvenile court 
acted in excess of its authority in ordering the chal-
lenged placement. Accordingly, we grant the depart-
ment's writ and direct the juvenile court to vacate its 
order. 
 

FN1 Hereinafter, all statutory references 
shall be to the Welfare and Institutions Code, 
unless otherwise noted. 

 
Factual and Procedural Background 

The department filed a petition alleging the chil-
dren are described by subdivisions (b), (g), and (j) of 
section 300 because their mother, Valerie A., has a 
long history of drug abuse, arrests, and convictions, 
and used rock cocaine during her pregnancy with 
Serena, all of which endangers the children's health, 
safety, and well-being. 

 
The children were detained and the court ordered 

the department to conduct a pre-release investigation 
of the maternal great-uncle, Robert M., and his wife, 
Delores M., for possible placement of the children 
with them. (§ 319.) The investigation revealed, among 
other things, that Delores and Robert have been mar-
ried for one year and are active in their church. Be-
cause Delores works outside the home, she made 
day-care arrangements for the children. Delores has no 
criminal record. *1164  
 

Robert, however, disclosed that he has a criminal 
record: it is believed he has 16 adult convictions for 
drug-related offenses, over the past 15 years, resulting 
in incarceration in both county jail and state prison. He 
stated he had a history of drug abuse until 1993. He 
had had a relapse in 1998, when he was arrested for 
driving under the influence of alcohol, although he has 
since recovered his driver's license. He also admitted 
to gang-related activities, “years ago.” Robert is not in 
good health. He undergoes kidney dialysis three times 
a week for four hours a day and consequently does not 
work. He is also on numerous medications for high 
blood pressure, liver disorder, and renal failure. Be-
cause of concerns about Robert's criminal record, 
history of drug use, and health, the department rec-
ommended against the children's release to Robert and 
Delores. 
 

Over the department's objections, the court or-
dered the children released to Delores and directed 
that Robert could only have monitored contact with 
the children and could not babysit them. In making its 
order, the court found that Robert and Delores were 
taking good care of the children and had been forth-
coming about their situation. 
 

The department filed an application for rehearing 
on the ground that the placement of the children in 
Robert's home violated the prohibition in section 
361.4, subdivision (d)(2) FN2 against placing children 
in a home in which is present an adult with a criminal 
record other than a minor traffic violation. 
 

FN2 Although section 361.4 was amended 
effective September 13, 2000, immediately 
after the selection and implementation hear-
ing was held in this case, the changes do not 
affect the substantive result here. Section 
361.4 provides in relevant part, “(b) When-
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ever a child may be placed in the home of a 
relative, or the home of any prospective 
guardian or other person who is not a li-
censed or certified foster parent, the court or 
county social worker placing the child shall 
cause a criminal records check to be con-
ducted.... [¶] ... [¶] (d)(1) If the fingerprint 
clearance check indicates that the person has 
no criminal record, the county social worker 
and court may consider the home of the rel-
ative, prospective guardian, or other child 
who is not a licensed or certified foster parent 
for placement of a child. [¶] (2) If the fin-
gerprint clearance check indicates that the 
person has been convicted of a crime that 
would preclude licensure under Section 1522 
of the Health and Safety Code, the child shall 
not be placed in the home.” (Italics added.) 

 
Instead, the court sustained the petition and or-

dered that the children remain released to Delores. The 
department filed the instant petition for writ of man-
date. 
 

This court issued a notice directing the juvenile 
court to change its placement order. ( Palma v. U.S. 
Industrial Fasteners, Inc. (1984) 36 Cal.3d 171, 180 [ 
203 Cal.Rptr. 626, 681 P.2d 893].) Noting the children 
were *1165 receiving appropriate care with Delores, 
the juvenile court ordered Robert to move out of De-
lores's home and directed the department to verify that 
Robert had moved out. 
 

After the department confirmed that Robert had 
moved, a social worker discovered Robert in Delores's 
house during a surprise 8:00 a.m. visit. Robert ad-
mitted spending all his waking hours at Delores's 
house, only going to his mother's late in the evening to 
sleep. Robert had moved his clothes back into De-
lores's house, took showers, ate all his meals there, and 
maintained unmonitored contact with the children, 
even driving them to day care. Robert and Delores 
stated that their marriage is intact and they planned for 
Robert to move back into the house when the juvenile 
proceedings terminate. Delores also stated, with re-
spect to divorce, that she would do what was needed to 
protect the children's placement. Recently, counsel for 
the children reported that Robert had “voluntarily 
stopped transporting the children to and from day-
care....” 
 

We issued an alternative writ of mandate direct-
ing the trial court to remove the children from De-
lores's home and/or to bar contact between the chil-
dren and Robert. After the selection and implementa-
tion hearing, the department informed this court that 
the juvenile court had granted Delores legal guardi-
anship over the children, again over the department's 
objection, but refrained from terminating its jurisdic-
tion because of the pendency of the instant writ peti-
tion. 
 

Discussion 
The juvenile court acted in excess of its authority. 

(1) “The applicable principles of statutory con-
struction are well settled. 'In construing statutes, we 
must determine and effectuate legislative intent.' [Ci-
tation.] 'To ascertain intent, we look first to the words 
of the statutes' [citation], 'giving them their usual and 
ordinary meaning' [citation]. If there is no ambiguity 
in the language of the statute, 'then the Legislature is 
presumed to have meant what it said, and the plain 
meaning of the language governs.' [Citation.] 'Where 
the statute is clear, courts will not ”interpret away 
clear language in favor of an ambiguity that does not 
exist.“ [Citation.]' [Citation.]” (Lennane v. Franchise 
Tax Bd. (1994) 9 Cal.4th 263, 268 [ 36 Cal.Rptr.2d 
563, 885 P.2d 976].) 
 

(2) Turning to the statute, section 361.4 directs, 
before placing dependent children in a house that is 
not a licensed or certified foster home, that the de-
partment conduct a criminal records check on all 
adults living in the *1166 potential home, and on any 
other known adult who may have significant contact 
with the children, or who has a familial or intimate 
relationship with anyone living in the potential home. 
(§ 361.4, subd. (b).) The department must follow this 
records check with a fingerprint clearance check to 
ensure accuracy. (§ 361.4, subd. (d).) If the fingerprint 
clearance check indicates that a person described in 
section 361.4 has been convicted of a crime that would 
preclude licensure under Health and Safety Code 
section 1522, FN3 -any crime other than a minor traffic 
violation-the statute states: “the child shall not be 
placed in the home.” (§ 361.4, subd. (d)(2), italics 
added.) 
 

FN3 Health and Safety Code section 1522, 
subdivision (a)(1), provides in pertinent part 
that if an applicant for foster family home or 
foster family agency “has been convicted of a 
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crime other than a minor traffic violation, the 
application shall be denied, unless the di-
rector grants an exemption pursuant to sub-
division (g).” 

 
The italicized language of section 361.4 subdivi-

sion (d)(2) is plain: the statute is mandatory. It is a 
well-settled principle that the word “shall” in statutes 
is usually construed as a mandatory term. ( Common 
Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 
443 [ 261 Cal.Rptr. 574, 777 P.2d 610].) 
 

Section 361.4, subdivision (d)(2) does not confer 
on the juvenile court any discretion to avoid its pro-
hibition. The section applies broadly to anyone in-
volved in placement because the clause is stated in the 
passive form. That is, the phrase “the child shall not be 
placed in the home,” lacks a subject with the result that 
it clearly forbids the juvenile court, as well as social 
workers and the department, to place a child with 
someone who has a disqualifying criminal conviction. 
“ ' ”[W]here ... the language is clear, there can be no 
room for interpretation.“ ' ” ( Walker v. Superior Court 
(1988) 47 Cal.3d 112, 121 [ 253 Cal.Rptr. 1, 763 P.2d 
852].) The plain language of section 361.4, subdivi-
sion (d)(2) simply precludes the juvenile court from 
ignoring a disabling criminal conviction. 
 

Although there is a provision in the statute al-
lowing for a waiver of the disqualification, the power 
to grant a waiver was not conferred on the juvenile 
court. (§ 361.4, subd. (d)(3). FN4 ) According to the 
statute, “the county” may request a waiver from the 
Director of the Department of Social Services (DSS). 
The director has 14 days to grant or deny a waiver 
application based on the standards set out in Health 
and Safety Code section 1522, subdivision *1167 
(g)(1). FN5 It has already been established that “[t]he 
plain language of both section 361.4, subdivision 
(d)(2), and Health and Safety Code section 1522, 
subdivision (g)(1), places responsibility for granting 
or denying the exemption squarely on the Director of 
DSS. The Legislature has made no provision for del-
egation of this duty outside the DSS.” ( In re Jullian B. 
(2000) 82 Cal.App.4th 1337, 1350 [ 99 Cal.Rptr.2d 
241], italics added, fn. omitted.) FN6 “[T]he statement 
of limited exceptions excludes others, and therefore 
the judiciary has no power to add additional excep-
tions; the enumeration of specific exceptions pre-
cludes implying others. [Citation.]” ( Parmett v. Su-
perior Court (1989) 212 Cal.App.3d 1261, 1266 [ 262 

Cal.Rptr. 387].) Having given the authority to request 
a waiver only to the department and the power to 
waive the disqualification only to the director of DSS, 
it is apparent that the Legislature did not intend to 
confer such authority on the juvenile court. 
 

FN4 Subdivision (d)(3) of section 361.4 
states, “Upon request from a county, the Di-
rector of Social Services may waive applica-
tion of this section pursuant to standards es-
tablished in paragraph (1) of subdivision (g) 
of Section 1522 of the Health and Safety 
Code. The director shall grant or deny the 
waiver within 14 days of receipt of the 
county's request.” (§ 361.4, subd. (d)(3), 
italics added.) 

 
FN5 Health and Safety Code section 1522, 
subdivision (g)(1) states, “[a]fter review of 
the record, the director may grant an exemp-
tion from disqualification ... if the director 
has substantial and convincing evidence to 
support a reasonable belief that the applicant 
and the person convicted of the crime, if 
other than the applicant, are of such good 
character as to justify issuance of the license 
or special permit ....” 

 
FN6 The Jullian B. court elucidated at least 
one reason for restricting to the director of 
DSS the power to grant exemptions: “As 
DSS is the ultimate overseeing authority for 
approval of community care licenses and 
adoptive placements, the director is uniquely 
positioned to ensure uniform statewide ap-
plication of the grant or denial of exemptions. 
Such uniformity prevents 'forum shopping' 
by prospective adoptive parents and licen-
sees.” (In re Jullian B., supra, 82 
Cal.App.4th at pp. 1350-1351.) 

 
Here, the department did not request a waiver 

from the Director of DSS. (§ 361.4, subd. (d)(3).) The 
reasons for that decision are clearly amplified in the 
record. (Ibid.; In re Jullian B., supra, 82 Cal.App.4th 
at p. 1347.) Robert has numerous disqualifying nar-
cotics-related convictions and a very recent arrest for 
driving under the influence. Additionally, as the de-
partment observes, a waiver would be inappropriate 
under section 300.2, which declares that a placement 
be free from the negative effects of substance abuse. 
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FN7 The department's decision is reviewed for abuse of 
discretion. ( In re Jullian B., supra, at p. 1350.) In our 
view, the department's recommendation against *1168 
seeking a waiver and against placing the children with 
Robert and Delores represents a solid exercise of 
discretion. Pursuant to section 361.4, Robert's crimi-
nal record automatically disqualified his house from 
serving as placement for the children and, in the face 
of departmental opposition and no application for a 
waiver, the juvenile court had no statutory authority to 
circumvent sua sponte the requirement in section 
361.4, subdivision (d)(3) of an application to the DSS 
for a waiver. 
 

FN7 Section 300.2 states, in relevant part, 
“Notwithstanding any other provision of law, 
the purpose of the provisions of this chapter 
relating to dependent children is to provide 
maximum safety and protection for children 
who are currently being physically, sexually, 
or emotionally abused, being neglected, or 
being exploited, and so ensure the safety, 
protection, and physical and emotional 
well-being of children who are at risk of that 
harm.... The provision of a home environ-
ment free from the negative effects of sub-
stance abuse is a necessary condition for the 
safety, protection and physical and emotional 
well-being of the child. Successful partici-
pation in a treatment program for substance 
abuse may be considered in evaluating the 
home environment.” 

 
Although the successful participation in a 
treatment program for substance abuse may 
be considered in evaluating the home envi-
ronment under section 300.2, Robert's recent 
arrest for driving under the influence rea-
sonably suggests to the department that 
Robert remains a risk under section 300.2. 

 
Focussing on the goal of the dependency law to 

preserve families whenever possible and to promote 
the safety and well-being of dependent children, 
counsel for Richard and Serena contend that section 
361.4 should not be interpreted in a manner that re-
moves all discretion from the juvenile court. Counsel 
argue that a construction of section 361.4 that abso-
lutely prohibits placing the child in the home of a 
person with a disabling criminal conviction would 
conflict with the broad discretion vested in the juve-

nile court generally to make decisions that promote the 
“best interests of the child.” 
 

We disagree. The general “best interest of the 
child” standard cannot supplant the specific prohibi-
tion in section 361.4. (See Lake v. Reed (1997) 16 
Cal.4th 448, 464 [ 65 Cal.Rptr.2d 860, 940 P.2d 311] 
[reciting rule of statutory interpretation that specific 
provision controls over more general provision].) 
Furthermore, section 361.4 represents the Legisla-
ture's determination that it would not be in the best 
interest of the dependent child to be placed with a 
relative with a disqualifying criminal conviction. The 
author of the Lance Helms Child Safety Act, of which 
section 361.4 is a part, sought to address the dangers 
faced by children in the dependency system and an-
ticipated that enacting this statute would help to pro-
tect children and provide them with a safe environ-
ment while in the system. (Sen. Rules Com., Analysis 
of Sen. Bill No. 645 (1997-1998 Reg. Sess.) as 
amended July 27, 1998.) 
 

Next, counsel for the children argue that the de-
partment's interpretation of section 361.4 subdivision 
(d)(2) directly conflicts with the court's role as laid out 
in section 319. FN8 *1169  
 

FN8 In pertinent part, section 319 reads, “If 
the child cannot be returned to the custody of 
his or her parent or guardian, the court shall 
determine if there is a relative who is able 
and willing to care for the child.... [¶] When 
the child is not released from custody, the 
court may order that the child shall be placed 
in the suitable home of a relative .... [¶] As 
used in this section, 'relative' means an adult 
who is related to the child by blood, adoption, 
or affinity within the fifth degree of kinship, 
including stepparents, stepsiblings, and all 
relatives whose status is preceded by the 
words 'great,' 'great-great,' or 'grand' .... 
However, only the following relatives shall 
be given preferential consideration for the 
placement of the child: an adult who is a 
grandparent, aunt, uncle, or sibling of the 
child. [¶] The court shall consider the rec-
ommendations of the social worker based on 
the emergency assessment of the relative's 
suitability, including the results of a criminal 
records check ... prior to ordering that the 
child be placed with a relative....” (Italics 
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added.) 
 

There is no conflict. Paragraphs 3 and 5 of sub-
division (d) of section 319 give the juvenile court the 
discretion to place a detained child in a “suitable home 
of a relative.” (§ 319, italics added.) Section 361.4 
constitutes a declaration that a home in which a person 
with a criminal record is living is not suitable. (§ 
361.4, subd. (d)(2).) Indeed subdivision (d) of section 
319 directs that the court “shall” consider the de-
partment's recommendation based on the assessment 
of suitability, including a criminal records check. 
Here, the court ignored the department's advice. In any 
event, Robert is not entitled to preferential considera-
tion for placement under section 319, because he is 
neither “a grandparent, aunt, uncle [n]or sibling of the 
child.” (§ 319, subd. (d), ¶ 4.) 
 

In re Jullian B., supra, 82 Cal.App.4th 1337, cited 
by the children's attorneys, does not change the result 
here. Jullian was a member of an Indian tribe and 
subject to the placement preferences of the Indian 
Child Welfare Act. (ICWA, 25 U.S.C. § 190 et seq.) 
The Jullian B. court wrestled with the relationship 
between, on the one hand, the ICWA, which mandates 
that preference in adoptive placement of Indian chil-
dren be given to Indian families in the absence of good 
cause to do otherwise (25 U.S.C. § 1915(c)), and on 
the other hand, the section 361.4, subdivision (d)(2) 
placement prohibition. In selecting a non-Indian fam-
ily, the county had rejected the ICWA's preference for 
placing Jullian B. with his maternal great-uncle, 
nominated by the tribe, because the uncle had a history 
of two criminal convictions 20 to 30 years earlier. The 
appellate court reversed the juvenile court's finding 
that the county had met its burden of establishing good 
cause under the ICWA to avoid its preference. The 
reviewing court held, to circumvent the ICWA's 
placement preference where the applicant has a dis-
qualifying criminal conviction, the department must 
request a waiver from the director of DSS, or explain 
why, based on the merits of the individual case and 
subject to review for abuse of discretion, no waiver 
had been sought. ( In re Jullian B., supra, at p. 1350.) 
The county had not considered whether the statutory 
disability for the criminal conviction should be waived 
for Jullian. *1170  
 

Analogizing to the section 361.3 preference for 
placements with relatives, FN9 counsel for the children 
argue Jullian B. lends support for the notion that the 

juvenile court retains some discretion to avoid the 
disqualifying criminal conviction in favor of the 
preference for relative placement. 
 

FN9 In relevant part, section 361.3 provides 
that whenever a child is removed from the 
custody of his or her parents under section 
361, “preferential consideration shall be 
given to a request by a relative of the child for 
placement of the child with the relative. In 
determining whether placement with a rela-
tive is appropriate, the county social worker 
and court shall consider, but shall not be 
limited to, consideration of all the following 
factors: [¶] .... [¶] ... The good moral char-
acter of the relative and any other adult living 
in the home, including whether any individ-
ual residing in the home has a prior history of 
violent criminal acts ....” (Italics added.) 

 
Obviously, we are not concerned here with the 

ICWA, or what constitutes good cause under the 
ICWA for avoiding its strong preferences. More im-
portant, Jullian B. does not stand for the proposition 
that the juvenile court has discretion to choose to 
disregard the disabling criminal conviction under 
section 361.4, subdivision (d)(2). In re Jullian B. 
states that the juvenile court's discretion under section 
361.4 is to review the department's decision not to 
seek a waiver under that statute. The juvenile court 
also has discretion once the Director of DSS waives 
the disability, to “determine[s] whether there is good 
cause [under the ICWA] to avoid the preferences of 
the ICWA and to determine a placement that is in the 
best interest of the minor.” (In re Jullian B., supra, 82 
Cal.App.4th at p. 1350, italics added.) Neither Jullian 
B. nor the Welfare and Institutions Code's preference 
can be read to confer on the juvenile court any dis-
cretion to actively disregard the disabling conditions 
of subdivision (d)(2) of section 361.4, especially in 
view of the department's recommendation to the con-
trary here and without a waiver. FN10 
 

FN10 Pointing to the testimony, counsel for 
the children argue that the court exercised its 
discretion when it ordered the children 
placed with Robert and Delores because the 
evidence shows that the great uncle and aunt 
are caring for the children. While there is 
evidence supporting the court's finding that 
Robert and Delores are responsible, caring, 
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and forthcoming, these facts are irrelevant to 
the court's task because, as explained above, 
the statute does not authorize the court to 
exercise its discretion to place the children 
with in a home with someone who has a 
disqualifying criminal conviction, absent a 
waiver from the DSS. (§ 361.4, subd. (d)(2).) 
Therefore, under the circumstances here, the 
factual findings do not affect the placement 
order. 

 
Finally, counsel for the children argue that this 

writ should be dismissed as moot because, in response 
to our notice to vacate its placement order (Palma v. 
U.S. Industrial Fasteners, Inc., supra, 36 Cal.3d at p. 
180), the court directed Robert to move out of the 
house. Counsel is wrong. As the department notes, this 
issue is being raised with increasing frequency and so 
*1171 it is not moot. FN11 Additionally, the section 
361.4, subdivision (b) disqualification applies not only 
to those living in the home, but also to “any ... person 
over the age of 18 years ... known to the placing entity 
who may have significant contact with the child, in-
cluding any person who has a familial or intimate 
relationship with any person living in the home.” (§ 
361.4, subd. (b), italics added.) Robert has a “familial 
or intimate relationship” with Delores. He certainly 
has a familial relationship with the children and has 
been shown to have “significant contact” with them. 
The children reside in Robert's home, Robert is the 
blood relative, and Robert is the one with the criminal 
record. Regardless of whether Robert is living in the 
house, his disqualifying convictions disqualify the 
house and the trial court cannot conveniently cir-
cumvent the statute's placement prohibition by or-
dering Robert out of the house and placing the chil-
dren with Delores. In short, the juvenile court acted in 
excess of its authority when it ordered the children 
placed with Robert and Delores. 
 

FN11 Not only has this issue already been 
brought to the attention of this district Court 
of Appeal in at least two other cases, but with 
respect to this case in particular the issue has 
and will recur: Robert moved out of and then 
returned to, his and Delores's house; there is 
no indication that his marriage to Delores is 
dissolved; Delores and Robert both stated to 
the department social worker that Robert will 
return as soon as dependency jurisdiction is 
terminated. 

 
Disposition 

The petition for writ of mandate is granted. The 
alternative writ issued on September 29, 2000, is 
hereby discharged. Let a writ of mandate issue di-
recting the superior court to vacate the orders entered 
which place the children in a home in which Robert M. 
resides or which affords him significant contact with 
the children, and to enter a new order removing the 
children from the home of Delores M. and placing 
them in a suitable home. The superior court is further 
directed to vacate the order granting Delores M. 
guardianship over the children. 
 
Klein, P. J., and Perluss, J., FN* concurred. 
 

FN* Judge of the Los Angeles Superior 
Court, assigned by the Chief Justice pursuant 
to article VI, section 6 of the California 
Constitution. 

 
The petition of minors for review by the Supreme 

Court was denied June 27, 2001. *1172  
 
Cal.App.2.Dist. 
Los Angeles County Dept. of Children and Family 
Services v. Superior Court (Valerie A.) 
87 Cal.App.4th 1161, 105 Cal.Rptr.2d 254, 01 Cal. 
Daily Op. Serv. 2281, 2001 Daily Journal D.A.R. 
2869 
 
END OF DOCUMENT 
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United States Court of Appeals, 
Sixth Circuit. 

UNITED STATES of America, Plaintiff–Appellee, 
v. 

MIAMI UNIVERSITY; Ohio State University, De-
fendants–Appellees, 

The Chronicle of Higher Education, Intervening De-
fendant–Appellant. 

 
No. 00–3518. 

Argued Aug. 10, 2001. 
Decided and Filed June 27, 2002. 

 
United States commenced action, on its own be-

half and on behalf of the Department of Education 
(DOE), alleging that universities violated the Family 
Educational Rights and Privacy Act (FERPA) by 
releasing student disciplinary records. Upon inter-
vening newspaper's motion to dismiss and govern-
ment's motion for summary judgment, the United 
States District Court for the Southern District of Ohio, 
91 F.Supp.2d 1132,George C. Smith, J., permanently 
enjoined the universities from releasing student dis-
ciplinary records or any personally identifiable in-
formation contained therein, except as otherwise ex-
pressly permitted under the FERPA, and newspaper 
appealed. The Court of Appeals, Karl S. Forester, 
Chief District Judge, held that: (1) the United States 
and DOE had standing to sue for injunctive relief; (2) 
student disciplinary records are “education records” 
within the contemplation of FERPA; (3) the district 
court did not abuse its discretion in denying discovery 
to newspaper before granting summary judgment and 
permanent injunction; (4) irreparable harm was shown 
in absence of injunction; (5) there were no adequate 
alternative remedies precluding grant of injunctive 
relief; (6) injunction was not too broad; and (7) there is 
no First Amendment right of access to student disci-
plinary records detailing criminal activities and pun-
ishment. 
 

Affirmed. 
 

West Headnotes 
 

[1] Federal Courts 170B 776 
 
170B Federal Courts 
      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)1 In General 
                      170Bk776 k. Trial de novo. Most Cited 
Cases  
 

Court of Appeals reviews de novo the district 
court's determination of whether the plaintiff had 
standing to bring the present case, while affording due 
deference to the district court's factual determinations 
on the issue. 
 
[2] Federal Courts 170B 814.1 
 
170B Federal Courts 
      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)4 Discretion of Lower Court 
                      170Bk814 Injunction 
                          170Bk814.1 k. In general. Most Cited 
Cases  
 
Injunction 212 1009 
 
212 Injunction 
      212I Injunctions in General; Permanent Injunc-
tions in General 
            212I(A) Nature, Form, and Scope of Remedy 
                212k1008 Discretionary Nature of Remedy 
                      212k1009 k. In general. Most Cited 
Cases  
     (Formerly 212k1) 
 

The decision to grant a permanent injunction is 
within the sound discretion of the district court, and 
thus grant of a permanent injunction is reviewed for 
abuse of that discretion. 
 
[3] United States 393 82(2) 
 
393 United States 
      393VI Fiscal Matters 
            393k82 Disbursements in General 
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                393k82(2) k. Aid to state and local agencies 
in general. Most Cited Cases  
 

Constitutional spending power permits Congress 
to fix the terms on which it disburses federal money to 
the states, and to receive those funds, the states must 
agree to comply with clearly stated, federally imposed 
conditions. U.S.C.A. Const. Art. 1, § 8, cl. 1. 
 
[4] Colleges and Universities 81 9.40 
 
81 Colleges and Universities 
      81k9 Students 
            81k9.40 k. Records, transcripts and recom-
mendations. Most Cited Cases  
 
Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

United States and the Secretary of Education had 
standing to sue to enforce the “contractual” conditions 
of the Family Education Rights and Privacy Act 
(FERPA), in lieu of its administrative remedies, and if 
remedies at law were inadequate, then the government 
could seek contractual relief through a court of equity, 
including seeking prior restraints such as a permanent 
injunction against release of student records in viola-
tion of FERPA. U.S.C.A. Const. Art. 1, § 8, cl. 1; 
General Education Provisions Act, §§ 444(b)(2), (f), 
454(a), as amended, 20 U.S.C.A. §§ 1232g(b)(2), (f), 
1234c(a). 
 
[5] Administrative Law and Procedure 15A 

305 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak303 Powers in General 
                      15Ak305 k. Statutory basis and limita-
tion. Most Cited Cases  
 
Administrative Law and Procedure 15A 665.1 

 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(A) In General 
                15Ak665 Right of Review 
                      15Ak665.1 k. In general. Most Cited 
Cases  
 

Agencies do not automatically have standing to 
sue for actions that frustrate the purposes of their 
statutes; rather, an agency garners its authority to act 
from a congressional grant of such authority in the 
agency's enabling statute. 
 
[6] Administrative Law and Procedure 15A 

305 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak303 Powers in General 
                      15Ak305 k. Statutory basis and limita-
tion. Most Cited Cases  
 
Administrative Law and Procedure 15A 325 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak325 k. Implied powers. Most Cited 
Cases  
 

If Congress does not expressly grant or neces-
sarily imply a particular power for an agency, then that 
power does not exist. 
 
[7] Federal Courts 170B 791 
 
170B Federal Courts 
      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)3 Presumptions 
                      170Bk791 k. Presumptions in general. 
Most Cited Cases  
 

Court of Appeals will not lightly assume that 
Congress has stripped it of its equitable jurisdiction; 
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such departure from equity requires a clear and valid 
legislative command. 
 
[8] United States 393 82(2) 
 
393 United States 
      393VI Fiscal Matters 
            393k82 Disbursements in General 
                393k82(2) k. Aid to state and local agencies 
in general. Most Cited Cases  
 

Even in the absence of statutory authority, the 
United States has the inherent power to sue to enforce 
conditions imposed on the recipients of federal grants. 
 
[9] United States 393 82(2) 
 
393 United States 
      393VI Fiscal Matters 
            393k82 Disbursements in General 
                393k82(2) k. Aid to state and local agencies 
in general. Most Cited Cases  
 

Spending clause legislation, when knowingly 
accepted by a fund recipient, imposes enforceable, 
affirmative obligations upon the states. U.S.C.A. 
Const. Art. 1, § 8, cl. 1. 
 
[10] Records 326 55 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-
quirements 
                326k53 Matters Subject to Disclosure; 
Exemptions 
                      326k55 k. Exemptions or prohibitions 
under other laws. Most Cited Cases  
 
States 360 18.15 
 
360 States 
      360I Political Status and Relations 
            360I(B) Federal Supremacy; Preemption 
                360k18.15 k. Particular cases, preemption or 
supersession. Most Cited Cases  
 

Ohio Public Records Act does not require dis-
closure of records the release of which is prohibited by 

federal law, and thus does not conflict with the Family 
Education Rights and Privacy Act (FERPA), and 
preemption is not implicated. General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g. Ohio R.C. § 149.43(A)(1)(v). 
 
[11] Federal Courts 170B 433 
 
170B Federal Courts 
      170BVI State Laws as Rules of Decision 
            170BVI(C) Application to Particular Matters 
                170Bk433 k. Other particular matters. Most 
Cited Cases  
 

The federal district court was not bound by the 
Ohio Supreme Court's interpretation of “education 
records” under the Family Education Rights and Pri-
vacy Act (FERPA). General Education Provisions 
Act, § 444, as amended, 20 U.S.C.A. § 1232g. 
 
[12] Federal Courts 170B 386 
 
170B Federal Courts 
      170BVI State Laws as Rules of Decision 
            170BVI(B) Decisions of State Courts as Au-
thority 
                170Bk386 k. State constitutions and stat-
utes, validity and construction. Most Cited Cases  
 
Federal Courts 170B 387 
 
170B Federal Courts 
      170BVI State Laws as Rules of Decision 
            170BVI(B) Decisions of State Courts as Au-
thority 
                170Bk387 k. Federal constitution and laws. 
Most Cited Cases  
 

While federal courts must defer to a state court's 
interpretation of its own law, federal courts owe no 
deference to a state court's interpretation of a federal 
statute. 
 
[13] Records 326 31 
 
326 Records 
      326II Public Access 
            326II(A) In General 
                326k31 k. Regulations limiting access; of-
fenses. Most Cited Cases  
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Student disciplinary records are “education rec-

ords” within the contemplation of the Family Educa-
tion Rights and Privacy Act (FERPA), even though 
some of the disciplinary proceedings may have ad-
dressed criminal offenses that also constitute viola-
tions of the educational institutions' rules or policies. 
General Education Provisions Act, § 444(a)(4)(A), 
(4)(B)(ii), (b)(6)(A–C), (h)(2), (i)(1), as amended, 20 
U.S.C.A. § 1232g(a)(4)(A), (4)(B)(ii), (b)(6)(A–C), 
(h)(2), (i)(1). 
 
[14] Administrative Law and Procedure 15A 

412.1 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(C) Rules and Regulations 
                15Ak412 Construction 
                      15Ak412.1 k. In general. Most Cited 
Cases  
 
Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 

Court reads statutes and regulations with an eye to 
their straightforward and commonsense meanings. 
 
[15] Statutes 361 190 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k190 k. Existence of ambiguity. 
Most Cited Cases  
 

When court can discern an unambiguous and 
plain meaning from the language of a statute, its task is 
at an end. 
 
[16] Statutes 361 206 
 

361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 
                      361k206 k. Giving effect to entire stat-
ute. Most Cited Cases  
 

A court must avoid an interpretation of a statutory 
provision that renders other provisions superfluous. 
 
[17] Administrative Law and Procedure 15A 

330 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak330 k. Statutes, construction and ap-
plication of. Most Cited Cases  
 

Where a statutory provision was somewhat am-
biguous, the district court properly turned to the reg-
ulations of the administering agency for interpretive 
assistance. 
 
[18] Records 326 31 
 
326 Records 
      326II Public Access 
            326II(A) In General 
                326k31 k. Regulations limiting access; of-
fenses. Most Cited Cases  
 

Definitions in Department of Education (DOE) 
regulations of “law enforcement unit,” and of when 
records are “law enforcement records” or “education 
records,” and interpretation that “all disciplinary rec-
ords, including those related to non-academic or 
criminal misconduct by students, are ‘education rec-
ords' subject to FERPA,” are reasonable and permis-
sible constructions of the Family Education Rights 
and Privacy Act (FERPA). General Education Provi-
sions Act, § 444, as amended, 20 U.S.C.A. § 1232g; 
34 C.F.R. §§ 99.3, 99.8(a)(1)(i),(ii), (2), (b)(2)(ii), 
(c)(2). 
 
[19] Federal Courts 170B 820 
 
170B Federal Courts 
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      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)4 Discretion of Lower Court 
                      170Bk820 k. Depositions and discovery. 
Most Cited Cases  
 

The district court's decision not to permit inter-
vening defendant discovery before ruling on plaintiff's 
motion for summary judgment and permanent injunc-
tion was reviewable for abuse of discretion. Fed.Rules 
Civ.Proc.Rule 56(f), 28 U.S.C.A. 
 
[20] Injunction 212 1582 
 
212 Injunction 
      212V Actions and Proceedings 
            212V(F) Trial or Hearing 
                212k1582 k. Right or necessity. Most Cited 
Cases  
     (Formerly 212k130) 
 

An evidentiary hearing typically is required be-
fore an injunction may be granted, but a hearing is not 
necessary where no triable issues of fact are involved. 
 
[21] Federal Civil Procedure 170A 2553 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)3 Proceedings 
                      170Ak2547 Hearing and Determination 
                          170Ak2553 k. Time for consideration 
of motion. Most Cited Cases  
 

In action by the United States to enjoin release by 
universities of student disciplinary records in violation 
of the Family Education Rights and Privacy Act 
(FERPA), the district court did not abuse its discretion 
in denying discovery to intervening newspaper before 
granting summary judgment and permanent injunction 
to the United States, where the district court was faced 
with questions of law and additional discovery would 
not have aided in the resolution of those questions. 
General Education Provisions Act, § 444, as amended, 
20 U.S.C.A. § 1232g; Fed.Rules Civ.Proc.Rule 56(f), 
28 U.S.C.A. 
 
[22] Injunction 212 1046 
 

212 Injunction 
      212I Injunctions in General; Permanent Injunc-
tions in General 
            212I(B) Factors Considered in General 
                212k1041 Injury, Hardship, Harm, or Effect 
                      212k1046 k. Irreparable injury. Most 
Cited Cases  
     (Formerly 212k14) 
 
 Injunction 212 1053 
 
212 Injunction 
      212I Injunctions in General; Permanent Injunc-
tions in General 
            212I(B) Factors Considered in General 
                212k1050 Availability and Adequacy of 
Other Remedies 
                      212k1053 k. Adequacy of remedy at 
law. Most Cited Cases  
     (Formerly 212k16) 
 
 Injunction 212 1106 
 
212 Injunction 
      212II Preliminary, Temporary, and Interlocutory 
Injunctions in General 
            212II(B) Factors Considered in General 
                212k1101 Injury, Hardship, Harm, or Effect 
                      212k1106 k. Irreparable injury. Most 
Cited Cases  
     (Formerly 212k138.6) 
 
 Injunction 212 1113 
 
212 Injunction 
      212II Preliminary, Temporary, and Interlocutory 
Injunctions in General 
            212II(B) Factors Considered in General 
                212k1110 Availability and Adequacy of 
Other Remedies 
                      212k1113 k. Adequacy of remedy at 
law. Most Cited Cases  
     (Formerly 212k138.6, 212k138.9) 
 

In order to obtain either a preliminary or perma-
nent injunction, a party must demonstrate that failure 
to issue the injunction is likely to result in irreparable 
harm and, in addition, the party seeking injunctive 
relief generally must show that there is no other ade-
quate remedy at law. 
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[23] Injunction 212 1016 
 
212 Injunction 
      212I Injunctions in General; Permanent Injunc-
tions in General 
            212I(A) Nature, Form, and Scope of Remedy 
                212k1013 Scope of Relief in General 
                      212k1016 k. Specificity, vagueness, 
overbreadth, and narrowly-tailored relief. Most Cited 
Cases  
     (Formerly 212k189) 
 

If injunctive relief is proper, it should be no 
broader than necessary to remedy the harm at issue. 
 
[24] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

Given that the Family Education Rights and Pri-
vacy Act (FERPA) permits the Department of Educa-
tion (DOE) to bring a cause of action, including an 
action for injunctive relief, but does not expressly 
authorize the granting of injunctive relief to halt or 
prevent a violation of the FERPA, court's traditional 
role in equity applies, requiring a determination of 
whether failure to issue an injunction is likely to result 
in irreparable harm. General Education Provisions 
Act, § 454(a)(4), as amended, 20 U.S.C.A. § 
1234c(a)(4). 
 
[25] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

The Department of Education (DOE) would suf-
fer irreparable harm if universities were not enjoined 
from releasing student disciplinary records in viola-
tion of the Family Education Rights and Privacy Act 

(FERPA), thus supporting issuance of a permanent 
injunction, as continued release of the records clearly 
will injure the reputations of the students involved, 
including the perpetrator, the victim and any wit-
nesses, the inherent privacy interest that Congress 
sought to protect will be greatly diminished, and 
Congress granted the DOE authority to sue to enforce 
those privacy interests, so that FERPA must also 
contemplate that the DOE experiences the irreparable 
harm suffered by those students whose privacy inter-
ests are violated. General Education Provisions Act, § 
444(b)(2), as amended, 20 U.S.C.A. § 1232g(b)(2). 
 
[26] United States 393 126 
 
393 United States 
      393IX Actions 
            393k126 k. Rights of action by United States 
or United States officers. Most Cited Cases  
 

When a specific interest and right has been con-
ferred upon the United States by statute, the remedies 
and procedures for enforcing that right are not to be 
narrowly construed so as to prevent the effectuation of 
the policy declared by Congress. 
 
[27] Action 13 3 
 
13 Action 
      13I Grounds and Conditions Precedent 
            13k3 k. Statutory rights of action. Most Cited 
Cases  
 
Colleges and Universities 81 9.40 
 
81 Colleges and Universities 
      81k9 Students 
            81k9.40 k. Records, transcripts and recom-
mendations. Most Cited Cases  
 

Congress did not establish individually enforce-
able rights through the Family Education Rights and 
Privacy Act (FERPA) but, instead, acknowledged 
students' and parents' privacy interests as a whole and 
empowered the Department of Education (DOE) to 
protect those interests when a university systemically 
ignores its obligations under FERPA. General Educa-
tion Provisions Act, §§ 444(b)(1,2), 454(a), as 
amended, 20 U.S.C.A. § 1232g(b)(1,2), 1234c(a). 
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[28] Injunction 212 1039 
 
212 Injunction 
      212I Injunctions in General; Permanent Injunc-
tions in General 
            212I(B) Factors Considered in General 
                212k1039 k. Public interest considerations. 
Most Cited Cases  
     (Formerly 212k24) 
 

In cases involving the public interest as defined or 
protected by an Act of Congress, the standards of the 
public interest, not the requirements of private litiga-
tion, measure the propriety and need for injunctive 
relief. 
 
[29] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

Statute stating that no provision “shall be con-
strued to authorize any department, agency, officer, or 
employee of the United States to exercise any direc-
tion, supervision, or control over any educational 
school system” did not preclude issuance of a per-
manent injunction to prevent universities from re-
leasing student disciplinary records in violation of the 
Family Education Rights and Privacy Act (FERPA). 
General Education Provisions Act, §§ 437, 444, as 
amended, 20 U.S.C.A. §§ 1232, 1232g. 
 
[30] Schools 345 20 
 
345 Schools 
      345II Public Schools 
            345II(A) Establishment, School Lands and 
Funds, and Regulation in General 
                345k20 k. Regulation and supervision of 
schools and educational institutions in general. Most 
Cited Cases  
 

Statute stating that no provision “shall be con-
strued to authorize any department, agency, officer, or 
employee of the United States to exercise any direc-
tion, supervision, or control over any educational 

school system” was directed primarily at the possibil-
ity of the Department of Education (DOE) assuming 
the role of a national school board, but it may also 
apply if a federal court plays an overly active role in 
supervising a state's expenditures of federal funding. 
General Education Provisions Act, § 438, as amended, 
20 U.S.C.A. § 1232a. 
 
[31] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

Money damages were insufficient relief for vio-
lation of the Family Education Rights and Privacy Act 
(FERPA) by universities' release of student discipli-
nary records, and thus did not preclude issuance of a 
permanent injunction, since, in general, a loss of pri-
vacy and injury to reputation are difficult to calculate, 
parties had no way of knowing how many people 
would require compensation and how much money 
would compensate each injury, and the harm suffered 
by the myriad number of students affected by the 
continued release of student disciplinary records was 
irreparable, and by definition, not compensable. 
General Education Provisions Act, § 444, as amended, 
20 U.S.C.A. § 1232g. 
 
[32] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

None of the administrative remedies authorized 
by the Family Education Rights and Privacy Act 
(FERPA) would be adequate to stop the violations of 
FERPA by universities' release of student disciplinary 
records, and thus did not preclude issuance of a per-
manent injunction, as Ohio Supreme Court's decision 
served as precedent to compel state universities to 
release student disciplinary records in the absence of a 
federal court injunction, so that it would be nearly 
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impossible to obtain voluntary compliance, and cut-
ting off federal funding would be detrimental to the 
universities' educational purpose, would injure more 
students than it would protect, and would not guar-
antee compliance because universities would still feel 
constrained to follow the Ohio Supreme Court's in-
terpretation. General Education Provisions Act, § 
454(a)(1, 3), as amended, 20 U.S.C.A. § 1234c(a)(1, 
3). 
 
[33] Injunction 212 1329 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1329 k. Students. Most Cited Cases  
     (Formerly 212k78) 
 

A cease and desist order under the enforcement 
provisions of the Family Education Rights and Pri-
vacy Act (FERPA) would be an inadequate remedy, 
and thus did not preclude issuance of a permanent 
injunction against universities's release of student 
disciplinary records in violation of FERPA, as such an 
order requires new enforcement measures each time a 
violation occurs, and is not self-executing and would 
lead to intermittent violative releases that would oth-
erwise be protected by permanent injunctive relief. 
General Education Provisions Act, § 454(a)(2), as 
amended, 20 U.S.C.A. § 1234c(a)(2). 
 
[34] Injunction 212 1319 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1312 Public Elementary and Secondary 
Education 
                      212k1319 k. Students. Most Cited Cases  
     (Formerly 212k189) 
 

Permanent injunction which was crafted to pro-
tect the privacy interests embodied in the Family Ed-
ucation Rights and Privacy Act (FERPA), and nar-
rowly tailored to enjoin only the release of student 
disciplinary records or any personally identifiable 
information contained therein, except as otherwise 
expressly permitted under the FERPA, was not too 
broad, and the district court did not abuse its discretion 

in granting such relief. General Education Provisions 
Act, § 444, as amended, 20 U.S.C.A. § 1232g. 
 
[35] Colleges and Universities 81 9.40 
 
81 Colleges and Universities 
      81k9 Students 
            81k9.40 k. Records, transcripts and recom-
mendations. Most Cited Cases  
 
Constitutional Law 92 2005 
 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(Q) Education 
                92XVIII(Q)2 Post-Secondary Institutions 
                      92k2005 k. In general. Most Cited Cases  
     (Formerly 92k90.1(1.4)) 
 

There is no First Amendment right of access to 
student disciplinary records detailing criminal activi-
ties and punishment, as university disciplinary pro-
ceedings are not criminal proceedings despite the fact 
that some behavior that violates a university's rules 
and regulations may also constitute a crime, student 
disciplinary proceedings and records historically have 
not been open to the press and general public, public 
access does not play a significant positive role in the 
functioning of the particular process in question, and 
denial of access to student disciplinary records would 
not prevent newspaper from obtaining information 
about crime on university campuses. U.S.C.A. 
Const.Amend. 1; Higher Education Act of 1965, § 
485(f)(1)(F), as amended, 20 U.S.C.A. § 
1092(f)(1)(F). 
 
[36] Constitutional Law 92 1569 
 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(A) In General 
                92XVIII(A)3 Particular Issues and Appli-
cations in General 
                      92k1569 k. Government information. 
Most Cited Cases  
     (Formerly 92k90.1(1)) 
 
 Constitutional Law 92 4067 
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92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)2 Governments and Political 
Subdivisions in General 
                      92k4067 k. Public records or infor-
mation. Most Cited Cases  
     (Formerly 92k320.5) 
 

Neither the First Amendment nor the Fourteenth 
Amendment mandates a right of access to government 
information or sources of information within the 
government's control. U.S.C.A. Const.Amends. 1, 14. 
 
[37] Constitutional Law 92 2106 
 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(V) Judicial Proceedings 
                92XVIII(V)2 Criminal Proceedings 
                      92k2105 Access to Proceedings; Clo-
sure 
                          92k2106 k. In general. Most Cited 
Cases  
     (Formerly 92k90.1(3)) 
 

There is a First Amendment right of access to 
criminal trials, proceedings, and records: a qualified 
right of access attaches where the information sought 
has historically been open to the press and general 
public and public access plays a significant positive 
role in the functioning of the particular process in 
question, and once the qualified First Amendment 
right of access attaches, it can be overcome only by an 
overriding interest based on findings that closure is 
essential to preserve higher values and is narrowly 
tailored to serve that interest. U.S.C.A. Const.Amend. 
1. 
 
*802 Mark B. Stern (briefed), Alisa B. Klein (argued 
and briefed), U.S. Dept. of Justice Civ. Div., Appellate 
Sec., Washington, DC, for Plaintiff–Appellee. 
 
Margaret R. Carmany (briefed), Gerald L. Draper 
(argued and briefed), Roetzel & Andress, Columbus, 
OH, for Defendants–Appellees. 
 

Kenneth A. Zirm (briefed), Walter & Haverfield, 
Cleveland, OH, for Amici Curiae. 
 
Adam E. Scurti (briefed), King, Hargrave, Scurt & 
Jack, Steubenville, OH, for Amici Curiae. 
 
Marc D. Mezibov (argued and briefed), Laura A. 
Abrams (briefed), Christian A. Jenkins (briefed), 
Sirkin, Pinales, Mezibov & Schwartz, Cincinnati, OH, 
for Intervenor–Appellant. 
 
Before SILER and MOORE, Circuit Judges; FOR-
ESTER, Chief District Judge.FN* 
 

FN* The Honorable Karl S. Forester, United 
States Chief District Judge for the Eastern 
District of Kentucky, sitting by designation. 

 
OPINION 

KARL S. FORESTER, Chief District Judge. 
Intervening Defendant–Appellant The Chronicle 

of Higher Education (“The Chronicle ”) contests the 
district court's grant of summary judgment and sub-
sequent permanent injunction in favor of Plain-
tiff–Appellee the United States. Specifically, the dis-
trict court concluded that university disciplinary rec-
ords were “educational records” as that term is de-
fined*803 in the Family Education Rights and Privacy 
Act (“FERPA”), 20 U.S.C. § 1232g, and that releasing 
such records and the personally identifiable infor-
mation contained therein constitutes a violation of the 
FERPA. The district court permanently enjoined the 
Defendants–Appellees Miami University and The 
Ohio State University (“Miami,” “Ohio State,” or 
collectively “Universities”) from releasing student 
disciplinary records or any “personally identifiable 
information” contained therein, except as otherwise 
expressly permitted under the FERPA. For the reasons 
that follow, we AFFIRM. 
 
I. FACTUAL AND PROCEDURAL BACK-
GROUND 

This case was born of a dispute between a uni-
versity newspaper and the university's administration. 
In the spring of 1995, the editor-in-chief of Miami's 
student newspaper, The Miami Student (“the paper”), 
sought student disciplinary records from the Univer-
sity Disciplinary Board (“UDB”) to track crime trends 
on campus.FN1 State ex rel. Miami Student v. Miami 
University, 79 Ohio St.3d 168, 680 N.E.2d 956, 957 
(Ohio 1997). Miami initially refused to release the 
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requested records, but after the editors made a written 
request pursuant to the Ohio Public Records Act, Ohio 
Rev.Code § 149.43, for all UDB records from 
1993–1996, Miami released the records. Id. Pursuant 
to the FERPA privacy provisions, however, Miami 
redacted “from these records the identity, sex, and age 
of the accuseds [sic], as well as the date, time and 
location of the incidents giving rise to the disciplinary 
charges.” Id. The editors were dissatisfied with Mi-
ami's redacted disclosure and subsequently filed an 
original mandamus action in the Ohio Supreme Court 
seeking full disclosure of the UDB records, redacting 
only the “name, social security number, or student I.D. 
number of any accused or convicted party.” Id. 
 

FN1. Later that year, the editor-in-chief's 
successor joined in her pursuit to obtain the 
student disciplinary records, hereinafter col-
lectively referred to as the “editors.” 

 
A divided Ohio Supreme Court granted the edi-

tors a writ of mandamus. Id. at 958. According to the 
Court, the Ohio Public Records Act “provides for full 
access to all public records upon request unless the 
requested records fall within one of the specific ex-
ceptions listed in the Act.” Id. The relevant exception 
in the Miami case “excludes from the definition of 
public records those records ‘the release of which is 
prohibited by state or federal law.’ ” Id. (quoting Ohio 
Rev.Code § 149.43(A)(1)(o)).FN2 Relying on a Geor-
gia Supreme Court case,FN3 the Ohio Supreme Court 
concluded that university disciplinary records were 
not “education records” as defined in the FERPA. Id. 
at 958–59. The Ohio Court reasoned that, because 
disciplinary records were not protected by the FERPA, 
they did not fall within the prohibited-by-federal-law 
exception to the Ohio Public Records Act. Id. Ac-
cordingly, the Court granted a writ of mandamus 
compelling Miami to provide the records requested by 
the editors. Id. at 959–60. Miami sought United States 
Supreme Court review of the Ohio decision, but the 
Supreme Court denied certiorari. Miami University v. 
The Miami Student, 522 U.S. 1022, 118 S.Ct. 616, 139 
L.Ed.2d 502 (1997). 
 

FN2. The Ohio Legislature subsequently 
amended the Ohio Public Records Act and 
the pertinent provision is now found at Ohio 
Rev.Code § 149.43(A)(1)(v). The Court will 
use the updated citation for the remainder of 
the opinion. 

 
FN3. Red & Black Publishing Co. v. Bd. of 
Regents of Univ. Sys. of Georgia, 262 Ga. 
848, 427 S.E.2d 257 (Georgia 1993). 

 
*804 On the heels of the Ohio Supreme Court 

decision, The Chronicle, FN4 pursuant to the Ohio 
Public Records Act, made written requests of Miami 
and Ohio State for disciplinary records amassed dur-
ing the calendar years 1995 and 1996. Because the 
Ohio Supreme Court concluded that student discipli-
nary records were not educational records covered by 
the FERPA, The Chronicle requested the records with 
names intact and minimal redaction as required by the 
Ohio Public Records Act. Upon receipt of the request, 
and in light of the Ohio Supreme Court decision, 
Miami contacted the United States Department of 
Education (“DOE”) and explained that it might not be 
able to comply with the FERPA.FN5 The DOE told 
Miami that it believed the Ohio Supreme Court was 
incorrect in holding that student disciplinary records 
are not “education records” under the FERPA. Dec-
laration of LeRoy S. Rooker, J.A. at 91. The DOE 
assured Miami “that the FERPA prohibits the Uni-
versity from releasing personally identifiable infor-
mation contained in student disciplinary records.” Id. 
 

FN4. The Chronicle states that it is “engaged 
in the business of publishing and distributing 
a national weekly newspaper, ... that is the 
preeminent source of information about 
higher education in the United States.” The 
Chronicle's Motion to Intervene in the un-
derlying district court case, J.A. at 102. 

 
FN5. When an educational agency or insti-
tution believes that it cannot comply with the 
FERPA due to a potential conflict with state 
laws, it must notify the DOE, citing the po-
tentially conflicting law. See 34 C.F.R. § 
99.61. 

 
In December of 1997, Miami complied in part 

with The Chronicle's request by providing the news-
paper virtually unredacted disciplinary records from 
November, 1995, and November, 1996. Id. at 92. 
Miami informed the DOE that it intended to comply 
with the remainder of The Chronicle's request. Id. In 
addition, Miami advised the DOE that it “had adopted 
a policy of releasing disciplinary records to any 
third-party requestor.” Id. 
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In January of 1998, Ohio State confirmed with the 

DOE that it too had received The Chronicle's request 
for all disciplinary records from 1995 and 1996. Id. 
Ohio State informed the DOE that it already had re-
leased unredacted disciplinary records from Novem-
ber, 1995, and November, 1996. Id. Thereafter, Ohio 
State told the DOE that it intended to comply with the 
remainder of The Chronicle's request. Id. 
 

Shortly after the DOE learned that Miami and 
Ohio State intended to release student disciplinary 
records containing personally identifiable information 
without the consent of the student, the United States 
filed the underlying complaint against the Universi-
ties.FN6 In the complaint, the DOE sought declaratory 
and preliminary and permanent injunctive relief pro-
hibiting the Universities from releasing student disci-
plinary records that contain personally identifiable 
information, except as permitted under the FERPA. 
The DOE immediately filed a motion to preliminarily 
enjoin the Universities' release of student disciplinary 
records. The district court granted the motion and 
noted that the parties did not dispute the material facts; 
therefore, the court was left with a pure question of 
law. 
 

FN6. The United States brought the under-
lying action on its own behalf and on behalf 
of the United States Department of Educa-
tion, hereinafter referred to collectively as the 
“DOE.” 

 
On February 13, 1998, The Chronicle filed an 

unopposed motion to intervene and the district court 
granted the motion. The Chronicle subsequently filed 
a motion to dismiss the action and a motion to estab-
lish an order of procedure. The motion to *805 dismiss 
contended that the DOE lacked standing to bring this 
action and that the DOE's enforcement power was 
limited to the administrative remedies outlined in the 
FERPA. The second motion alleged that The Chroni-
cle may dispute certain material facts. The Chronicle 
requested a reasonable period of time for discovery 
and the filing of additional affidavits to develop those 
facts. 
 

The DOE responded to The Chronicle's motions 
and filed its own motion for summary judgment. The 
district court denied The Chronicle's motion to dis-
miss and motion for an order of procedure. Deter-

mining that the student disciplinary records were 
“education records” under the FERPA, the court 
granted the DOE's motion for summary judgment and 
permanently enjoined the Universities from releasing 
student disciplinary records in violation of the 
FERPA.FN7 This timely appeal followed. 
 

FN7. Given this author's intimate familiarity 
with the caseload and backlog facing district 
court judges across the country, Judge 
George Smith should be commended for his 
remarkably detailed and insightful opinion 
and order in this case. See United States v. 
Miami University, 91 F.Supp.2d 1132 
(S.D.Ohio 2000). 

 
II. THE CHRONICLE'S APPEAL 

The Chronicle asserts that the district court should 
be reversed for several reasons. First, The Chronicle 
contends that the DOE lacks standing to bring an 
action seeking injunctive relief and compliance with 
the FERPA. Second, The Chronicle argues that the 
district court erred in holding that the FERPA “pro-
hibits” education records disclosure, thereby con-
cluding that education records were not subject to 
disclosure under the Ohio Public Records Act. In-
stead, The Chronicle contends that the district court 
implicitly held that the Ohio public records law was 
preempted by the FERPA. Third, The Chronicle al-
leges that the district court erred in holding that stu-
dent disciplinary records are education records within 
the meaning of the FERPA. Next, The Chronicle 
contends that the district court erred by granting 
summary judgment without first permitting discovery 
to develop a sufficient factual record. Fifth, The 
Chronicle alleges that the United States had an en-
tirely adequate remedy at law and failed to show ir-
reparable harm; therefore, the district court erred in 
granting broad permanent injunctive relief. Finally, 
The Chronicle argues that, to the extent it prohibits 
disclosure of student disciplinary records, the FERPA 
violates the First Amendment and the district court 
failed to recognize that violation. After a recitation of 
the applicable standards of review and a brief FERPA 
synopsis, we will address these arguments in turn. 
 
A. Standards of Review 

We review a district court's grant of summary 
judgment de novo, using the same standard employed 
by the district court. Herman Miller, Inc. v. Palazzetti 
Imports and Exports, 270 F.3d 298, 308 (6th 
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Cir.2001) (citing Daddy's Junky Music Stores, Inc. v. 
Big Daddy's Family Music Center, 109 F.3d 275, 280 
(6th Cir.1997)). Summary judgment is appropriate 
where “the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” 
Fed.R.Civ.P. 56(c). In deciding a motion for summary 
judgment, this Court views the factual evidence and 
draws all reasonable inferences in favor of the non-
moving party. Herman Miller, Inc., 270 F.3d at 308 
(citing National Enters., Inc. v. Smith, 114 F.3d 561, 
563 (6th Cir.1997)). Nonetheless, “[t]he mere exist-
ence of a scintilla *806 of evidence in support of the 
[nonmoving party's] position will be insufficient;” as 
noted above, the requirement is that there be no gen-
uine issue of material fact. Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 248, 252, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986) (emphasis in original). 
 

[1] This Court reviews de novo the district court's 
determination of whether the plaintiff had standing to 
bring the present case while affording due deference to 
the court's factual determinations on the issue. See 
Coyne v. Am. Tobacco Co., 183 F.3d 488, 492 (6th 
Cir.1999). In addition, we review issues of statutory 
interpretation de novo. Walton v. Hammons, 192 F.3d 
590, 592 (6th Cir.1999). 
 

[2] The decision to grant a permanent injunction 
is within the sound discretion of the district court. 
Kallstrom v. City of Columbus, 136 F.3d 1055, 1067 
(6th Cir.1998) (citing Wayne v. Village of Sebring, 36 
F.3d 517, 531 (6th Cir.1994)). Accordingly, we re-
view a district court's grant of permanent injunction 
for abuse of that discretion. See CSX Transp., Inc. v. 
Tennessee State Bd. of Equalization, 964 F.2d 548, 
553 (6th Cir.1992). “A district court abuses its dis-
cretion when it relies on clearly erroneous findings of 
fact or when it improperly applies the law.” Herman 
Miller, Inc., 270 F.3d at 317 (citing Christian Schmidt 
Brewing Co. v. G. Heileman Brewing Co., 753 F.2d 
1354, 1356 (6th Cir.1985)). “An abuse of discretion is 
defined as a definite and firm conviction that the dis-
trict court committed a clear error of judgment.” Id. 
(citing Pouillon v. City of Owosso, 206 F.3d 711, 714 
(6th Cir.2000)). 
 
B. Family Education Rights and Privacy Act 

[3] For the last quarter of a century, the FERPA 

has helped protect the privacy interests of students and 
their parents. In fact, Congress enacted the FERPA “to 
protect [parents' and students'] rights to privacy by 
limiting the transferability of their records without 
their consent.” Joint Statement, 120 Cong. Rec. 
39858, 39862 (1974). Pursuant to its constitutional 
spending power,FN8 Congress provides funds to edu-
cational institutions via the FERPA on the condition 
that, inter alia, such agencies or institutions do not 
have a “policy or practice of permitting the release of 
education records (or personally identifiable infor-
mation contained therein ...) of students without the 
written consent of [the students or] their parents[.]” 20 
U.S.C. § 1232g(b)(1). The Act also provides that “[n]o 
funds shall be made available under any applicable 
program to any educational agency or institution 
which has a policy or practice of releasing, or 
providing access to, any personally identifiable in-
formation in education records,” except as permitted 
by the Act. 20 U.S.C. § 1232g(b)(2).FN9 Congress also 
recognizes that, based upon the privacy interests pro-
tected by the FERPA, educational institutions may 
withhold from the federal government certain personal 
data on students *807 and families. See 20 U.S.C. § 
1232i. Because Congress holds student privacy inter-
ests in such high regard: 
 

FN8. “The Congress shall have the Power to 
... provide for the ... general Welfare of the 
United States[.]” U.S. Const. art. I, § 8, cl. 1. 
The Constitutional spending power permits 
Congress to fix the terms on which it dis-
burses federal money to the states, and to 
receive those funds, the states must agree to 
comply with clearly stated, federally im-
posed conditions. See Pennhurst State School 
and Hospital v. Halderman, 451 U.S. 1, 17, 
101 S.Ct. 1531, 67 L.Ed.2d 694 (1981). 

 
FN9. The DOE's definition of “personally 
identifiable information” includes the stu-
dent's name, a family member's name, the 
address of the student or family member, 
personal identifiers such as the student's so-
cial security number or student number, and 
personal characteristics or other information 
that would make the student's identity easily 
traceable. See 34 C.F.R. § 99.3 

 
the refusal of a[n] ... educational agency or institu-
tion ... to provide personally identifiable data on 
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students or their families, as a part of any applicable 
program, to any Federal office, agency, department, 
or other third party, on the grounds that it constitutes 
a violation of the right to privacy and confidentiality 
of students or their parents, shall not constitute suf-
ficient grounds for the suspension or termination of 
Federal assistance. 
Id. In other words, Congress places the privacy in-
terests of students and parents above the federal 
government's interest in obtaining necessary data 
and records. The Act broadly defines “education 
records” as “those records, files, documents, and 
other materials which (i) contain information di-
rectly related to a student; and (ii) are maintained by 
an educational agency or institution or by a person 
acting for such agency or institution.” 20 U.S.C. § 
1232g(a)(4)(A). 

 
C. Standing 

[4][5][6] On appeal, The Chronicle contends that 
the DOE and the United States FN10 do not have 
standing to bring this suit for injunctive relief because 
Congress has not conferred such authority upon them, 
and because they are bound by the administrative 
remedies enumerated in the Act and its corresponding 
regulations. Indeed, “[a]gencies do not automatically 
have standing to sue for actions that frustrate the 
purposes of their statutes.” Dir. Office of Workers' 
Compensation Programs, DOL v. Newport News 
Shipbuilding and Dry Dock Co., 514 U.S. 122, 132, 
115 S.Ct. 1278, 131 L.Ed.2d 160 (1995). An agency 
garners its authority to act from a congressional grant 
of such authority in the agency's enabling statute. See 
Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 
374, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986). If Con-
gress does not expressly grant or necessarily imply a 
particular power for an agency, then that power does 
not exist. See Walker v. Luther, 830 F.2d 1208, 1211 
(2d Cir.1987). Accordingly, we must look to the lan-
guage of the Act and its enforcement provisions to 
determine whether Congress intended to provide the 
DOE with standing to sue for injunctive relief. 
 

FN10. As noted earlier, the United States 
sued on its own behalf and on behalf of the 
DOE. When faced with this situation, other 
courts have held that the United States may 
sue in its own name even though a statute 
bestows enforcement rights and obligations 
on a federal agency. See, e.g., United States 
v. Stuart, 392 F.2d 60, 64 (3d Cir.1968) 

(“[T]he SBA is a nonincorporated federal 
agency and an integral part of the United 
States Government; [ ]while the Adminis-
trator may sue, the United States may also 
sue on this type of claim as the real party in 
interest.”) 

 
The express language of the FERPA provides: 

 
The Secretary shall take appropriate actions to en-
force this section and to deal with violations of this 
section, in accordance with this chapter, except that 
action to terminate assistance may be taken only if 
the Secretary finds there has been a failure to com-
ply with this section, and he has determined that 
compliance cannot be secured by voluntary means. 

 
20 U.S.C. § 1232g(f). Standing alone, this sin-

gular provision, allowing the Secretary to take “ap-
propriate actions” to enforce this section, arguably 
may not sufficiently empower the DOE to enforce the 
FERPA through the courts. Cf. Dir. Office of Workers' 
Compensation Programs, DOL, 514 U.S. at 132, 115 
S.Ct. 1278. Congress did not resign the Secretary's 
enforcement power to this sole, imprecise provision. 
Instead, 20 U.S.C. § 1234c(a) provides that *808 the 
Secretary may take the following actions when a re-
cipient of funds fails to comply with the FERPA: 

(1) withhold further payments under that program, 
as authorized by section 1234d of this title; 

 
(2) issue a complaint to compel compliance through 
a cease and desist order of the Office, as authorized 
by section 1234e of this title; 

 
(3) enter into a compliance agreement with a re-
cipient to bring it into compliance, as authorized by 
section 1234f of this title; or 

 
(4) take any other action authorized by law with 
respect to the recipient. 

 
Id. (emphasis added). We believe that the fourth 

alternative expressly permits the Secretary to bring 
suit to enforce the FERPA conditions in lieu of its 
administrative remedies. The Fifth Circuit held as 
much when reviewing a similar catch-all enforcement 
provision in the Rehabilitation Act, 29 U.S.C. § 794. 
See United States v. Baylor Univ. Med. Ctr., 736 F.2d 
1039, 1050 (5th Cir.1984) (“We do not mean to imply 
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that a federal agency seeking to enforce ... Section 504 
must resort to administrative remedies. The statute 
expressly states otherwise: an agency may resort to 
‘any other means authorized by law’—including the 
federal courts.”). The District of Columbia Circuit 
recognized similar alternatives under Title VI of the 
Civil Rights Act. See National Black Police Ass'n v. 
Velde, 712 F.2d 569, 575 (D.C.Cir.1983), cert. denied, 
466 U.S. 963, 104 S.Ct. 2180, 80 L.Ed.2d 562 (1984) 
(Title VI “allows the funding agency to effect com-
pliance through funding termination or ‘any other 
means authorized by law.’ Although fund termination 
was envisioned as the primary means of enforcement 
under Title VI, ... Title VI clearly tolerates other en-
forcement schemes. Prominent among these other 
means of enforcement is referral of cases to the At-
torney General, who may bring an action against the 
recipient. The choice of enforcement methods was 
intended to allow funding agencies flexibility in re-
sponding to instances of discrimination.”)(footnotes 
omitted). 
 

[7] Having reached that conclusion, it follows that 
the DOE can proceed in equity: a common and “au-
thorized” means to enforce legal obligations. After all, 
this Court will not lightly assume that Congress has 
stripped it of its equitable jurisdiction; such departure 
from equity requires a clear and valid legislative 
command. See Hecht Co. v. Bowles, 321 U.S. 321, 
329, 64 S.Ct. 587, 88 L.Ed. 754 (1944); Porter v. 
Warner Holding Co., 328 U.S. 395, 398, 66 S.Ct. 
1086, 90 L.Ed. 1332 (1946). 
 

[8] Even in the absence of statutory authority, the 
United States has the inherent power to sue to enforce 
conditions imposed on the recipients of federal grants. 
“[L]egislation enacted pursuant to the spending power 
[, like the FERPA,] is much in the nature of a contract: 
in return for federal funds, the States agree to comply 
with federally imposed conditions.” Pennhurst State 
School and Hospital, 451 U.S. at 17, 101 S.Ct. 1531; 
King v. Smith, 392 U.S. 309, 333 n. 34, 88 S.Ct. 2128, 
20 L.Ed.2d 1118 (1968)(“There is of course no ques-
tion that the Federal Government, unless barred by 
some controlling constitutional prohibition, may im-
pose the terms and conditions upon which its money 
allotments to the States shall be disbursed.”). If Con-
gress imposes a “condition on the grant of federal 
moneys, it must do so unambiguously;” otherwise, the 
State cannot “voluntarily and knowingly accept [ ] the 
terms of the ‘contract.’ ” Id. 

 
[9] Spending clause legislation, when knowingly 

accepted by a fund recipient, imposes enforceable, 
affirmative obligations upon the states. See 
*809Wheeler v. Barrera, 417 U.S. 402, 427, 94 S.Ct. 
2274, 41 L.Ed.2d 159 (1974), modified on another 
ground, 422 U.S. 1004, 95 S.Ct. 2625, 45 L.Ed.2d 667 
(1975) (recognizing that states and local agencies 
must fulfill their part of a spending clause contract if 
they choose to accept the funds); King, 392 U.S. at 
333, 88 S.Ct. 2128; see also South Dakota v. Dole, 483 
U.S. 203, 206–08, 107 S.Ct. 2793, 97 L.Ed.2d 171 
(1987) (noting that clearly stated conditions permit a 
State to be “cognizant of the consequences of their 
participation”). Finally, the Supreme Court repeatedly 
has recognized a court's equitable powers to enforce 
spending clause obligations and conditions under 
various statutes. See Rosado v. Wyman, 397 U.S. 397, 
420–22, 90 S.Ct. 1207, 25 L.Ed.2d 442 (1970) (en-
joining the implementation of a state welfare program 
because the state scheme conflicted with the spending 
clause conditions in federal legislation); Pennhurst 
State School and Hospital, 451 U.S. at 29, 101 S.Ct. 
1531 (listing various equitable remedies for state 
violations of spending legislation conditions). 
 

“Under FERPA, schools and educational agen-
cies receiving federal financial assistance must com-
ply with certain conditions. One condition specified in 
the Act is that sensitive information about students 
may not be released without [the student's] consent.” 
Owasso Independent School District v. Falvo, 534 
U.S. 426, 122 S.Ct. 934, 937, 151 L.Ed.2d 896 (2002) 
(emphasis added). The FERPA unambiguously con-
ditions the grant of federal education funds on the 
educational institutions' obligation to respect the pri-
vacy of students and their parents. See 20 U.S.C. § 
1232g(b)(2) (precluding schools from receiving fed-
eral funds if they maintain a policy or practice of 
disclosing education records without the student's 
consent). Based upon these clear and unambiguous 
terms, a participant who accepts federal education 
funds is well aware of the conditions imposed by the 
FERPA and is clearly able to ascertain what is ex-
pected of it. See Davis v. Monroe County Bd. of Educ., 
526 U.S. 629, 640, 119 S.Ct. 1661, 143 L.Ed.2d 839 
(1999) (quoting Pennhurst State School and Hospital, 
451 U.S. at 17, 101 S.Ct. 1531). Once the conditions 
and the funds are accepted, the school is indeed pro-
hibited from systematically releasing education rec-
ords without consent.FN11 Based upon the case law 
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discussed above, we believe that, in the alternative to 
its statutory authority to sue, the United States may 
enforce the Universities' “contractual” obligations 
through the traditional means available at law. If those 
remedies are inadequate, then the government may 
seek contractual relief through a court of equity. 
 

FN11. We limit this conclusion, that the 
FERPA imposes a binding obligation on 
schools that accept federal funds, to federal 
government action to enforce the FERPA. In 
Gonzaga University v. Doe, the Supreme 
Court held that the FERPA does not create 
personal rights that an individual may en-
force through 42 U.S.C. § 1983. 536 U.S. 
273, at ––––, 122 S.Ct. 2268, 153 L.Ed.2d 
309, 2002 WL 1338070, at * 3 (June 20, 
2002). 

 
Finally, The Chronicle argues that the DOE has 

no power to prevent future violations of the FERPA 
because the statute only provides a remedy when the 
recipient “is failing to comply substantially with any 
requirement of law applicable to such funds.” 20 
U.S.C. § 1234c(a) (emphasis added). The Chronicle 
contends that because Congress couched violations in 
the present tense, it did not intend to provide prior 
restraints such as the permanent injunction granted in 
this case. We find these grammatical semantics un-
persuasive. The administrative remedies outlined in 
the Act encompass various forms of forward-looking 
relief, designed to bring straying fund recipients into 
compliance. According to the enforcement provisions, 
the Secretary may withhold further payments under 
the program, compel compliance*810 through a cease 
and desist order, and enter into a compliance agree-
ment. None of these provisions imply a congressional 
intent to limit prospective relief; to the contrary, it 
appears that Congress envisioned a broad range of 
“prior restraint” remedies in the event that fund re-
cipients failed to comport with their spending clause 
restraints. Accordingly, we hold that the DOE had 
standing to bring the case at bar. 
 
D. The FERPA, Miami and the Ohio Public Rec-
ords Act 

The Chronicle finds error in the district court's 
alleged refusal to respect the Ohio Supreme Court's 
interpretation of the Ohio Public Records Act, Ohio 
Rev.Code § 149.43. The Chronicle contends that, 
because the Ohio Supreme Court held that disciplinary 

records are not “education records” as defined by the 
FERPA, it was unnecessary for the Court to decide 
whether the FERPA prohibits the disclosure of the 
requested records within the meaning of Ohio 
Rev.Code § 149.43. State ex rel. Miami Student, 680 
N.E.2d at 958 n. 1. The Ohio Supreme Court noted 
that “the Ohio Public Records Act is intended to be 
liberally construed ‘to ensure that governmental rec-
ords be open and made available to the public ... sub-
ject to only a few very limited and narrow exceptions.’ 
” Id. at 958. Among those exceptions is a provision 
that “excludes from the definition of public records 
those records ‘the release of which is prohibited by 
state or federal law.’ ” Id. (citing Ohio Rev.Code § 
149.43(A)(1)(v)). It follows, according to The 
Chronicle, that the district court invaded the province 
of the state court when it implicitly concluded that the 
FERPA “prohibited” the release of student discipli-
nary records. In reaching that conclusion, The 
Chronicle contends that the district court impermissi-
bly broadened the state's otherwise narrow definition 
of the term “prohibit.” We find several flaws in The 
Chronicle's reasoning. 
 

As an initial matter, The Chronicle concedes that 
the Ohio Supreme Court never reached the issue of 
whether the FERPA “prohibited” the release of edu-
cation records, much less student disciplinary records 
as a subpart thereof. Instead, the Ohio Supreme Court 
misinterpreted a federal statute—erroneously con-
cluding that student disciplinary records were not 
“education records” as defined by the FERPA—and 
prematurely halted its inquiry based upon that erro-
neous conclusion. We decline to speculate how the 
Ohio Supreme Court might otherwise have resolved 
this issue. Furthermore, whether the release of a par-
ticular record is prohibited by federal law necessarily 
implicates the interpretation of that federal law. The 
State of Ohio clearly recognized that necessity when it 
exempted from its definition of public records those 
records the release of which is prohibited by federal 
law. Ohio Rev.Code § 149.43(A)(1)(v). The prohibi-
tion finds its root in the federal law, not the Ohio 
Public Records Act. Accordingly, to the extent that the 
district court concluded that the FERPA prohibited the 
release of education records, it did so on federal 
grounds.FN12 
 

FN12. This conclusion is distinguishable 
from the Supreme Court's holding on the 
application of federal versus state law in 
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Wheeler v. Barrera, 417 U.S. at 416–19, 94 
S.Ct. 2274. In that case, the Court held that 
state law controlled the decision of “whether 
federal aid is money ‘donated to any state 
fund for public school purposes,’ within the 
meaning of the Missouri Constitution, Art. 9, 
§ 5.” Id. The Missouri Constitution broadly 
described its fund pool for public schools and 
did not provide an explicit exception for 
funds received from the federal government. 
Id. In the case at bar, the Ohio legislators 
explicitly exempted from the definition of 
public records any records the release of 
which is prohibited by federal law. 

 
*811 In this case, the United States sought de-

claratory and injunctive relief against the Universities 
under the FERPA. Specifically, the United States 
asked the district court to determine whether student 
disciplinary records were “education records” as de-
fined by FERPA. If the district court concluded, as it 
did, that student disciplinary records were “education 
records,” then the United States also sought an in-
junction prohibiting the Universities from releasing 
student disciplinary records. The issues before the 
district court were of federal genesis and required no 
application of state law. 
 

[10] The Ohio Public Records Act and the Miami 
case were neither explicitly nor implicitly affected by 
the district court decision. As noted above, the Ohio 
Public Records Act does not require disclosure of 
records the release of which is prohibited by federal 
law. Ohio Rev.Code § 149.43(A)(1)(v). Based on that 
exception, the Ohio Public Records Act does not 
conflict with the FERPA and the state and federal 
statutes can coexist. Furthermore, the Miami case 
expressly adjudicated the relationship between two 
parties: Miami University and the editors of The 
Miami Student. See State ex rel. Miami Student, 680 
N.E.2d at 957. We assume that the rights and respon-
sibilities established in that case were satisfied long 
ago. Unlike the case at bar, the editors in the Miami 
case permitted Miami to redact significantly the stu-
dent disciplinary records prior to disclosure and, in its 
mandamus, the Ohio Supreme Court expanded the list 
of items that Miami could redact. Id. at 959. After 
concluding that student disciplinary records were not 
“education records,” the Court still permitted Miami 
to redact the following “personally identifiable in-
formation” in accord with the FERPA: the student's 

name; Social Security Number; student identification 
number; and the exact date and time of the alleged 
incident. Id. With these court-imposed redactions, the 
mandamus appears to comport with the FERPA's 
requirements. See id. at 960 (COOK, J. dissenting). 
 

In the case sub judice, The Chronicle seeks rec-
ords fraught with personally identifiable information 
and virtually untainted by redaction. Given the vast 
difference in the records sought by The Chronicle, it is 
by no means clear that the Miami case would support, 
without exception, the release of those records. 
 

[11][12] Finally, the district court was not bound 
by the Ohio Supreme Court's interpretation of “edu-
cation records” under the FERPA. While federal 
courts must defer to a State court's interpretation of its 
own law, Terminiello v. City of Chicago, 337 U.S. 1, 
4, 69 S.Ct. 894, 93 L.Ed. 1131 (1949), federal courts 
owe no deference to a state court's interpretation of a 
federal statute, Kuhnle Brothers, Inc. v. County of 
Geauga, 103 F.3d 516, 520 (6th Cir.1997) (“Notions 
of federalism do not require this court to follow a State 
court's holdings with respect to federal questions.”). 
 

Because the district court's conclusions were 
based entirely on federal law, and the federal law does 
not conflict with state law, we agree with the district 
court's conclusion that preemption is not implicated in 
this case. 
 
E. Student Disciplinary Records, Education Rec-
ords and the FERPA 

[13] The Chronicle argues that the district court 
erred in concluding that student disciplinary records 
are “education records” within the contemplation of 
FERPA. The Chronicle states that there is no evidence 
that Congress ever intended the FERPA to protect 
records other than those records relating to individual 
student academic performance, financial aid or scho-
lastic probation. In addition, The Chronicle contends 
that student disciplinary records involving criminal 
offenses *812 should be construed as unprotected law 
enforcement records. Otherwise, the FERPA affords 
“special” privacy rights to students that the general 
public does not enjoy. 
 

[14][15] As noted above, we review de novo is-
sues of statutory interpretation. Walton, 192 F.3d at 
592. “We read statutes and regulations with an eye to 
their straightforward and commonsense meanings.” 
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Henry Ford Health Sys. v. Shalala, 233 F.3d 907, 910 
(6th Cir.2000). “When we can discern an unambigu-
ous and plain meaning from the language of a statute, 
our task is at an end.” Bartlik v. U.S. Dept. of Labor, 
62 F.3d 163, 166 (6th Cir.1995). With these principles 
in hand, we turn to the words of Congress for guidance 
on this issue. 
 

The FERPA broadly defines “education records” 
as “those records, files, documents, and other materi-
als which (i) contain information directly related to a 
student; and (ii) are maintained by an educational 
agency or institution or by a person acting for such 
agency or institution.” 20 U.S.C. § 1232g(a)(4)(A). 
Under a plain language interpretation of the FERPA, 
student disciplinary records are education records 
because they directly relate to a student and are kept 
by that student's university. Notably, Congress made 
no content-based judgments with regard to its “edu-
cation records” definition. We find nothing in the 
statute or its legislative history to the contrary, and the 
various state court and federal district court cases cited 
by The Chronicle do not sway our conclusion.FN13 In 
fact, a detailed study of the statute and its evolution by 
amendment reveals that Congress intends to include 
student disciplinary records within the meaning of 
“education records” as defined by the FERPA. This 
intention is evinced by a review of the express statu-
tory exemptions from privacy and exceptions to the 
definition of “education records.” 
 

FN13. Some exemptions and exceptions, 
both in the statute and the DOE's regulations, 
have been added in response to those cases 
cited by The Chronicle. 

 
The FERPA sanctions the release of certain stu-

dent disciplinary records in several discrete situations 
through exemption. The Act does not prohibit dis-
closure “to an alleged victim of any crime of violence 
... or a nonforcible sex offense, the final results of any 
disciplinary proceeding conducted by the institution 
against the alleged perpetrator....” 20 U.S.C. § 
1232g(b)(6)(A) (emphasis added). The public gener-
ally may be informed of “the final results of any dis-
ciplinary proceeding conducted by [an] institution 
against a student who is an alleged perpetrator of any 
crime of violence ... or a nonforcible sex offense, if the 
institution determines ... that the student committed a 
violation of the institution's rules or policies with 
respect to such crime or offense.” Id. at § 

1232g(b)(6)(B). “[T]he final results of any discipli-
nary proceeding (i) shall include only the name of the 
student, the violation committed, and any sanction 
imposed by the institution on that student; and (ii) may 
include the name of any other student, such as a victim 
or witness, only with the written consent of that other 
student.” Id. at § 1232g(b)(6)(C). 
 

These two exemptions clearly evolve from a base 
Congressional assumption that student disciplinary 
records are “education records” and thereby protected 
from disclosure. Working from that base, Congress 
selected two particular situations in which otherwise 
protected student disciplinary records may be re-
leased. And even then, Congress significantly limits 
the amount of information that an institution may 
release and the people to whom the institution may 
release such information. In the first provision, Con-
gress balanced the privacy interests of an alleged 
perpetrator*813 of any crime of violence or 
nonforcible sex offense with the rights of the alleged 
victim of such a crime and concluded that the right of 
an alleged victim to know the outcome of a student 
disciplinary proceeding, regardless of the result, out-
weighed the alleged perpetrator's privacy interest in 
that proceeding. Congress also determined that, if the 
institution determines that an alleged perpetrator vio-
lated the institution's rules with respect to any crime of 
violence or nonforcible sex offense, then the alleged 
perpetrator's privacy interests are trumped by the 
public's right to know about such violations. In so 
doing, Congress acknowledged that student discipli-
nary records are protected from disclosure but, based 
on competing public interests, carefully permitted 
schools to release bits of that information while re-
taining a protected status for the remainder. 
 

Next, the disciplinary records of a student posing 
a significant risk to the safety or well-being of that 
student, other students, or other members of the school 
community may be disclosed to individuals having a 
“legitimate educational interest[ ] in the behavior of 
the student.” Id. at § 1232g(h)(2). This provision 
recognizes that a student has a privacy interest in his 
or her disciplinary records, even if those records re-
flect that the student poses a significant safety risk. 
Congress concluded that, although such information 
may be included in the student's education record, 
schools may disclose those disciplinary records to 
teachers and school officials. Obviously this narrow 
exemption does not contemplate release of the student 
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disciplinary records to the general public. 
 

Finally, if an institution of higher education de-
termines that a student, under the age of twenty-one, 
“has committed a disciplinary violation with respect 
to” the use or possession of alcohol or a controlled 
substance, then the institution may disclose infor-
mation regarding such violation to a parent or legal 
guardian of the student. Id. at § 1232g(i)(1). Once 
again, this provision explicitly recognizes that student 
disciplinary records are education records and there-
fore are protected from disclosure. In spite of that 
protection, Congress concluded that a parent, not the 
general public, had a right to know about such viola-
tions. 
 

[16] If Congress believed that student disciplinary 
records were not education records under the FERPA, 
then these sections would be superfluous. It is well 
established that a court must avoid an interpretation of 
a statutory provision that renders other provisions 
superfluous. Freytag v. Commissioner of Internal 
Revenue, 501 U.S. 868, 877, 111 S.Ct. 2631, 115 
L.Ed.2d 764 (1991). Congress is the appropriate body 
to address whether student disciplinary records should 
be open to the public and under what circumstances. 
Congress has proven through the exemptions dis-
cussed above that, when faced with a situation justi-
fying limited student disciplinary record disclosure, it 
is willing and able to carefully draft a provision per-
mitting such disclosure. Until Congress broadens 
these exemptions or otherwise alters the clear statu-
tory language, we must conclude that student disci-
plinary records remain protected under the term “ed-
ucation records.” FN14 
 

FN14. If we were unable to determine 
whether student disciplinary records were 
education records from the plain language in 
the statute, we would of course defer to a 
reasonable agency interpretation of the issue. 
In 1995, the DOE made the following con-
clusion: 

 
Based on the broad definition of ‘education 
records,’ which includes those records, 
files, documents, and other materials that 
contain information directly related to a 
student, except those that are specifically 
excluded by statute, all disciplinary rec-
ords, including those related to 

non-academic or criminal misconduct by 
students, are ‘education records' subject to 
FERPA. 

 
60 F.R. 3464, 3465 (1995). Given the fact 
that the DOE reached the same conclusion 
that we did, we find it to be a well reasoned 
and permissible construction of the statu-
tory language and we would adopt the 
DOE's construction. 

 
*814 In addition to the exemptions discussed 

above, Congress also provided some exceptions to the 
“education records” definition. Relevant among those 
exceptions, the term “education records” does not 
include “records maintained by a law enforcement 
unit of the educational agency or institution that were 
created by that law enforcement unit for the purpose of 
law enforcement.” 20 U.S.C. § 1232g(a)(4)(B)(ii). 
Because law enforcement records are by definition not 
education records, the FERPA does not protect law 
enforcement records or place restriction on their dis-
closure. 
 

[17] The Chronicle notes, without objection, that 
student disciplinary proceedings can and sometimes 
do involve serious criminal conduct. Based upon that 
fact, it argues that student disciplinary records ad-
dressing such conduct are law enforcement records 
and should be disclosed to the public. Faced with this 
argument and the fact that this provision is somewhat 
ambiguous, the district court turned to the DOE's 
regulations for interpretive assistance. We agree with 
this approach. 
 

In Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), the Supreme 
Court outlined a two-step procedure to determine 
Congressional intent in a statute. First, Chevron re-
quires courts to determine whether Congress has di-
rectly spoken to the precise question at issue. Id. at 
842–43, 104 S.Ct. 2778. If so, then this panel must 
give effect to the unambiguously expressed intent of 
Congress. Id. If the statute is silent or ambiguous with 
respect to the specific issue, this Court must defer to 
the agency's interpretation as long as it is based on a 
permissible construction of the statute. Id. 
 

[18] We find the following definitions and inter-
pretations to be reasonable and permissible construc-
tions of the relevant statute. “A [l]aw enforcement unit 
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means any ... component of an educational agency or 
institution ... that is officially authorized or designated 
by that agency or institution to [e]nforce any local, 
State, or Federal law ... or [m]aintain the physical 
security and safety of the agency or institution.” 34 
C.F.R. § 99.8(a)(1)(i),(ii). “A component of an edu-
cational agency or institution does not lose its status as 
a law enforcement unit if it also performs other, 
non-law enforcement functions for the agency or in-
stitution, including investigation of incidents or con-
duct that constitutes or leads to a disciplinary action or 
proceedings against the student.” Id. at § 99.8(a)(2). In 
fact, “[r]ecords created and maintained by a law en-
forcement unit exclusively for a non-law enforcement 
purpose, such as a disciplinary action or proceeding 
conducted by the educational agency or institution” 
are not records of a law enforcement unit. Id. at § 
99.8(b)(2)(ii). In addition, “[i]f a law enforcement unit 
of an institution creates a record for law enforcement 
purposes and provides a copy of that record to a ... 
school official for use in a disciplinary proceeding, 
that copy is an ‘education record’ subject to FERPA if 
it is maintained by the ... school official....” 60 F.R. 
3464, 3466. Finally, “[e]ducation records ... do not 
lose their status as education records and remain sub-
ject to the Act, including the disclosure provisions ..., 
while in the possession of the law enforcement unit.” 
34 C.F.R. at § 99.8(c)(2). 
 

The DOE also defines disciplinary action or 
proceeding as “the investigation, adjudication,*815 or 
imposition of sanctions by an educational agency or 
institution with respect to an infraction or violation of 
the internal rules of conduct applicable to students of 
the agency or institution.” Id. at § 99.3. With these 
definitions in mind, the DOE states that, “[i]n contrast 
to law enforcement unit records, the Department has 
been legally constrained to treat the records of a dis-
ciplinary action or proceeding as ‘education records' 
under FERPA (20 U.S.C. 1232g), that is, protected 
against non-consensual disclosure except in statutorily 
specified circumstances.” 60 F.R. 3464, 3464. Finally, 
the DOE concludes that “all disciplinary records, 
including those related to non-academic or criminal 
misconduct by students, are ‘education records' sub-
ject to FERPA.” 60 F.R. 3464, 3465. 
 

The agency draws a clear distinction between 
student disciplinary records and law enforcement unit 
records. The former are protected as “education rec-
ords” under the FERPA without regard to their content 

while the latter are excluded from the definition of 
“education records” and receive no protection by the 
FERPA. In the records request that gave rise to the 
underlying suit and this appeal, The Chronicle asked 
Miami and Ohio State to please send “copies of rec-
ords of all disciplinary proceedings handled by the 
university's internal judicial system for the calendar 
years 1995 and 1996.” The Chronicle Requests, J.A. at 
425–26. Even though some of the disciplinary pro-
ceedings may have addressed criminal offenses that 
also constitute violations of the Universities' rules or 
policies, the records from those proceedings are still 
protected “education records” within the meaning of 
the FERPA.FN15 
 

FN15. The holding in Bauer v. Kincaid, 759 
F.Supp. 575 (W.D.Mo.1991), does not affect 
this conclusion. Having closely reviewed 
Bauer, we believe that the records sought in 
that case, criminal investigation and incident 
records compiled and maintained by the 
Southwest Missouri State University Safety 
and Security Department, would likely fall 
within the current law enforcement unit 
records exception. In fact, the subsequent 
amendments to the FERPA and its regula-
tions were likely designed to bring the Bauer 
documents clearly within the law enforce-
ment unit records exception. See 20 U.S.C. § 
1232g(a)(4)(B)(ii); 34 C.F.R. § 
99.8(a)(1)(i),(ii). It goes without saying, 
however, that the records sought in Bauer, 
incident and criminal investigation reports 
gathered and maintained by a campus safety 
and security department, are entirely differ-
ent than the records sought by The Chronicle 
in this case, to wit, copies of records of all 
disciplinary proceedings handled by the 
university's internal judicial system. 

 
F. The Right to Discovery 

The Chronicle contends that the district court 
committed reversible error when it declined to allow 
discovery in this matter. In its motion to establish an 
order of procedure, The Chronicle asked the district 
court, pursuant to Fed.R.Civ.P. 56(f), for an order 
establishing a cut-off date for discovery, a deadline for 
motions, and a date for an evidentiary hearing. The 
district court denied this motion, concluding that there 
were no genuine issues of material fact. We agree. 
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[19][20] The district court's decision not to permit 
The Chronicle discovery before ruling on the motion 
for summary judgment and permanent injunction is 
reviewed by this Court for abuse of discretion. See 
Good v. Ohio Edison Co., 149 F.3d 413, 422 (6th 
Cir.1998). An evidentiary hearing typically is required 
before an injunction may be granted, but a hearing is 
not necessary where no triable issues of fact are in-
volved. See United States v. McGee, 714 F.2d 607, 
613 (6th Cir.1983). “This court requires ‘[a] party 
invoking [Rule 56(f) ] protections [to] do so in good 
faith by affirmatively demonstrating ... how post-
ponement of a ruling on the motion will enable him, 
by discovery or *816 other means, to rebut the mo-
vant's showing of the absence of a genuine issue of 
fact.’ ” Good, 149 F.3d at 422 (citing Emmons v. 
McLaughlin, 874 F.2d 351, 356 (6th Cir.1989) (addi-
tional citations omitted)). 
 

[21] The Chronicle lists three areas in which 
permitting discovery could have led to questions of 
material fact. The Chronicle contends that a close 
review of the UDB proceedings would have shed light 
on whether any or all of the disciplinary records gen-
erated are “education records” or “law enforcement 
records” within the meaning of FERPA. This question 
is answered by law not by fact. The Universities and 
the DOE conceded that some disciplinary proceedings 
address criminal conduct; through deference to the 
DOE's rules and regulations, we conclude as a matter 
of law that such records are education records none-
theless. Next, The Chronicle contends that additional 
discovery would have allowed it to test the DOE's 
claim of irreparable harm. As we discuss below, based 
upon the facts in the record, the harm in releasing 
student disciplinary records was indeed irreparable 
and no amount of discovery could possibly change 
that. The district court did not abuse its discretion in 
denying discovery. Finally, The Chronicle argues that 
it might have uncovered facts refuting the DOE's 
claim that criminal statistic availability satisfied The 
Chronicle's First Amendment rights. This information 
is irrelevant because student disciplinary proceedings 
are not criminal proceedings. The Constitution does 
not guarantee any rights to the records relating to 
student disciplinary proceedings. 
 

The district court was faced with questions of law 
and additional discovery would not aid in the resolu-
tion of those questions. Accordingly, the district court 
did not abuse its discretion when it denied The 

Chronicle's motion for discovery and a hearing. 
 
G. Injunctive Relief 

The district court permanently enjoined the Uni-
versities “from releasing student disciplinary records 
or any ‘personally identifiable information’ contained 
therein, as defined in [the] FERPA and its corre-
sponding regulations, except as otherwise expressly 
permitted under [the] FERPA.” The Chronicle con-
tends that the DOE failed to establish the necessary 
prerequisites to secure a permanent injunction. It fol-
lows, according to The Chronicle, that the district 
court abused its discretion in granting such extraor-
dinary relief without sufficient support. 
 

[22][23] “In order to obtain either a preliminary 
or permanent injunction, [a party] must demonstrate 
that failure to issue the injunction is likely to result in 
irreparable harm.” Kallstrom v. City of Columbus, 136 
F.3d 1055, 1068 (6th Cir.1998). In addition, the party 
seeking injunctive relief generally must show that 
there is no other adequate remedy at law. See id. at 
1067; see also Weinberger v. Romero–Barcelo, 456 
U.S. 305, 311–320, 102 S.Ct. 1798, 72 L.Ed.2d 91 
(1982) (“The Court has repeatedly held that the basis 
for injunctive relief in the federal courts has always 
been irreparable injury and the inadequacy of legal 
remedies.”) (citations omitted). If injunctive relief is 
proper, it should be no broader than necessary to 
remedy the harm at issue. Kallstrom, 136 F.3d at 1069. 
 

[24] As an initial matter, the DOE contends that 
irreparable harm is presumed because the FERPA 
statutory scheme authorizes the government to obtain 
injunctive relief to prevent violations. In support of 
this proposition, the DOE cites *817CSX Transp., Inc. 
v. Tennessee State Bd. of Equalization, 964 F.2d 548, 
551 (6th Cir.1992), and other cases from the Eighth 
and Ninth Circuits. See, e.g., United States v. Odessa 
Union, 833 F.2d 172, 175 (9th Cir.1987); Burlington 
Northern R.R. v. Bair, 957 F.2d 599, 601 (8th 
Cir.1992). CSX held that when: 
 

Congress has expressly authorized the granting of 
injunctive relief to halt or prevent a violation of [a 
statute], traditional equitable criteria do not govern 
the issuance of preliminary injunctions under [that 
statute]. In order to issue a preliminary injunction 
under [the statute], a court must determine only 
whether there is “reasonable cause” to believe that a 
violation of [the statute] has occurred or is about to 
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occur. 
 

 964 F.2d at 551 (citations omitted). However, the 
statute in CSX “expressly conferred jurisdiction on 
United States district courts ‘to grant such mandatory 
and prohibitive injunctive relief ... as may be neces-
sary to prevent, restrain, or terminate’ any violations 
of the section.” Id. at 550.FN16 The Eighth and Ninth 
Circuits interpreted identical or similar language. 
 

FN16. The original section of the statute in-
volved in CSX expressly provided for in-
junctive relief. See § 306(2) of the Railroad 
Revitalization and Regulatory Reform Act of 
1976, originally codified at 49 U.S.C. § 26c 
(1976). When the Act was recodified at 49 
U.S.C. § 11503(c), the express authority to 
enjoin was omitted from the statute, but 
Congress stated that language changes that 
occurred during recodification were not in-
tended to be substantive. Therefore, the court 
held that § 11503(c) still expressly granted 
“the authority to district courts to issue in-
junctive relief to prevent or terminate viola-
tions.” CSX, 964 F.2d at 550. 

 
When a recipient of funds fails to comply with the 

FERPA, Congress permits the Secretary of Education 
to “take any ... action authorized by law with respect to 
the recipient.” 20 U.S.C. § 1234c(a)(4). While this 
provision certainly permits the DOE to bring a cause 
of action, including, inter alia, an action for injunctive 
relief, it does not expressly authorize the granting of 
injunctive relief to halt or prevent a violation of the 
FERPA. Cf. CSX Transportation, Inc., 964 F.2d at 
551. Given the assortment of remedies available in the 
FERPA, Congress by no means foreclosed the exer-
cise of equitable discretion. Compare Weinberger, 
456 U.S. at 311–320, 102 S.Ct. 1798 (providing a 
thorough discussion of instances when courts should 
and should not balance equitable considerations) with 
United States v. Szoka, 260 F.3d 516, 523–24 (6th 
Cir.2001)(discussing a statute in which Congress 
foreclosed the exercise of equitable discretion). Ac-
cordingly, the “reasonable cause” standard enunciated 
in CSX does not apply to the instant case and we must 
embrace our traditional role in equity.FN17 
 

FN17. Because the statute in this case clearly 
is distinguishable from the statute in CSX, we 
express no opinion as to the validity of the 

“reasonable cause standard” in general. 
 

Our first step is to determine whether “failure to 
issue the injunction is likely to result in irreparable 
harm.” Kallstrom, 136 F.3d at 1068. With that in 
mind, we consider the express purposes of the FERPA 
as well as the parties and interests involved in this 
litigation. 
 

[25] One explicit purpose of the FERPA is “to 
protect [students'] rights to privacy by limiting the 
transferability of their records without their consent.” 
Joint Statement, 120 Cong. Rec. 39858, 39862 
(1974).FN18 Congress effectuated this purpose by 
providing that: “No funds shall *818 be made availa-
ble under any applicable program to any educational 
agency or institution which has a policy or practice of 
releasing, or providing access to, any personally 
identifiable information in education records.” 20 
U.S.C. § 1232g(b)(2).FN19 Therefore, the Universities' 
continued release of student disciplinary records 
clearly will injure the reputations of the students in-
volved, including the perpetrator, the victim and any 
witnesses. In addition, the inherent privacy interest 
that Congress sought to protect will be greatly dimin-
ished. Once personally identifiable information has 
been made public, the harm cannot be undone. 
 

FN18. Ten years before Congress enacted the 
FERPA, the Supreme Court surmised that 
“the First Amendment has a penumbra where 
privacy is protected from governmental in-
trusion.” Griswold v. Connecticut, 381 U.S. 
479, 482, 85 S.Ct. 1678, 14 L.Ed.2d 510 
(1965). Accordingly, certain student privacy 
interests are recognized in the FERPA and 
may find protection in the Constitution. 

 
FN19. As we noted above, this provision 
creates a binding obligation on schools that 
accept federal funds not to release education 
records without consent. The FERPA provi-
sions permit the DOE to enforce this obliga-
tion. 

 
[26][27] “When a specific interest and right has 

been conferred upon the United States by statute, the 
remedies and procedures for enforcing that right are 
not to be narrowly construed so as to prevent the ef-
fectuation of the policy declared by Congress.” United 
States v. York, 398 F.2d 582, 586 (6th Cir.1968). The 
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United States (and the DOE) brought this action to 
enforce the Universities' guarantees and to protect the 
privacy interests of the students at those Universi-
ties.FN20 To be sure, ours is a “government of the 
people, by the people, for the people.” A. Lincoln, 
Gettysburg Address (1863) (quoted in U.S. Term 
Limits, Inc. v. Thornton, 514 U.S. 779, 821, 115 S.Ct. 
1842, 131 L.Ed.2d 881 (1995)). It logically follows 
that if Congress values the privacy interests 
acknowledged in the Congressional record, and au-
thorizes the DOE to enforce those privacy interests, it 
must also contemplate that the DOE experiences the 
irreparable harm suffered by those students whose 
privacy interests are violated. See generally United 
States v. City and County of San Francisco, 310 U.S. 
16, 29–31, 60 S.Ct. 749, 84 L.Ed. 1050 (1940) (in-
terpreting a statute that allowed the United States to 
enjoin San Francisco, presumably for the benefit of 
the City's citizens, without requiring the United States 
to show irreparable harm); see also Board of Comm'rs 
of Jackson County v. United States, 308 U.S. 343, 349, 
60 S.Ct. 285, 84 L.Ed. 313 (1939) (recognizing the 
United States's authority to enforce a treaty and in so 
doing, sue on behalf of a Native American who had 
been improperly taxed by Jackson County, Kansas). 
Viewing this conclusion in conjunction with the fact 
that Congress granted the DOE authority to sue, pre-
sumably for injunctive relief, to enforce the Universi-
ties' obligations under the FERPA, we find that the 
DOE will suffer irreparable harm if the Universities 
are not enjoined from releasing the subject student 
disciplinary records. 
 

FN20. Congress did not establish individu-
ally enforceable rights through the FERPA. 
Gonzaga University, ––– U.S. ––––, slip op. 
at 12–1 3, 122 S.Ct. 2268, 536 U.S. 273, at 
––––, 122 S.Ct. 2268, 153 L.Ed.2d 309, at 
––––, 2002 WL 1338070, at *9. Instead, 
Congress acknowledged students' and par-
ents' privacy interests as a whole and em-
powered the DOE to protect those interests 
when a University systemically ignores its 
obligations under the FERPA. See id. See 
also 20 U.S.C. § 1232g (b)(1)-(2), § 1234c 
(a). 

 
[28] Moreover, millions of people in our society 

have been or will become students at an educational 
agency or institution, and those people are the object 
of FERPA's privacy guarantees. Accordingly, sys-

tematic violations of the FERPA provision result in 
appreciable consequences to the public and no doubt 
are a matter of public interest. See Virginian Railway 
v. System Federation No. 40, 300 U.S. 515, 552, 57 
S.Ct. 592, 81 L.Ed. 789 (1937). In cases involving the 
public interest as defined or protected by an Act of 
*819 Congress, courts have long held that equitable 
discretion “must be exercised in light of the large 
objectives of the Act. For the standards of the public 
interest not the requirements of private litigation 
measure the propriety and need for injunctive relief in 
these cases.” Hecht, 321 U.S. at 331, 64 S.Ct. 587. 
“Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in furtherance 
of the public interest than they are accustomed to go 
when only private interests are involved.” Virginian 
Railway, 300 U.S. at 552, 57 S.Ct. at 601 (citations 
omitted). Based on this broad grant of equitable dis-
cretion, we conclude that the United States must rep-
resent the public interests at stake. In light of the noble 
and broad objectives of the FERPA and the irreparable 
harm to the public interest, injunctive relief was ap-
propriate in this case. 
 

[29][30] The Chronicle also argues that 20 U.S.C. 
§ 1232a prevents the district court's injunction. In 
sum, the statute states that no provision “shall be 
construed to authorize any department, agency, of-
ficer, or employee of the United States to exercise any 
direction, supervision, or control over ... any educa-
tional school system.” Id. “[T]his concern was di-
rected primarily at the possibility of [DOE's] assuming 
the role of a national school board,” but it may also 
apply if a federal court plays “an overly active role in 
supervising” a state's expenditures of federal funding. 
Wheeler v. Barrera, 417 U.S. at 416–19, 94 S.Ct. 
2274; see also Crawford v. Pittman, 708 F.2d 1028, 
1036 (5th Cir.1983). The district court does not take 
an overly active role in the Universities' function and 
the injunction does not involve supervision of a state's 
expenditures. “Our decision requires only that [the 
Universities] fulfill the contract[s] [they] made when 
[they] chose to receive federal moneys under the Act.” 
Crawford, 708 F.2d at 1036. We reject The Chroni-
cle's argument under § 1232a. 
 

Based upon the foregoing analysis, we hold that 
continued release of student disciplinary records will 
irreparably harm the United States and the DOE. Be-
fore a permanent injunction issues, however, we must 
determine whether there is any other adequate remedy 
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at law. Kallstrom, 136 F.3d at 1067. The Chronicle 
contends that money damages or administrative 
remedies will satisfy the injuries suffered by the DOE. 
Even if equitable relief is appropriate, The Chronicle 
believes that the district court's blanket injunction is 
too broad. 
 

[31] “[A]n injury is not fully compensable by 
money damages if the nature of the plaintiff's loss 
would make damages difficult to calculate.” 
Basicomputer Corp., 973 F.2d at 511. In general, a 
loss of privacy and injury to reputation are difficult to 
calculate. These difficulties are compounded by the 
fact that the DOE or The Chronicle have no way of 
knowing how many people would require compensa-
tion and how much money would compensate each 
injury. Moreover, we have already concluded that the 
harm suffered by the myriad number of students af-
fected by the continued release of student disciplinary 
records is irreparable, and by definition, not com-
pensable. Accordingly, money damages are insuffi-
cient relief. 
 

[32] Second, none of the administrative remedies 
authorized by the FERPA would stop the violations. 
The Ohio Supreme Court's decision in Miami serves 
as precedent to compel Miami and Ohio State to re-
lease student disciplinary records in the absence of a 
federal court injunction. Thus, it would be nearly 
impossible to obtain voluntary compliance under 20 
U.S.C. § 1234c(a)(3). Cutting off federal funding 
under 20 U.S.C. § 1234c(a)(1) would be detrimental to 
the Universities' educational purpose and would injure 
more students than it would protect. Furthermore,*820 
it would not guarantee compliance with the purpose of 
the FERPA because the defendants would still feel 
constrained to follow the Ohio Supreme Court's in-
terpretation of the Act. 
 

[33] Next, a cease and desist order under 20 
U.S.C. § 1234c(a)(2) is inadequate for two reasons. 
First, it requires new enforcement measures each time 
a violation occurs. Second, as the district court noted, 
a cease and desist order is not self-executing—it can 
only be enforced by withholding funds or by referring 
the matter to the Attorney General for enforcement. 
We have already noted that withholding funds is in-
adequate and piecemeal enforcement leads to inter-
mittent violative releases that would otherwise be 
protected by permanent injunctive relief. Having 
balanced the alternatives, the district court's perma-

nent injunction was not an abuse of discretion. 
 

[34] Finally, The Chronicle contends that the 
district court's injunction was too broad. Courts regu-
larly have afforded much more invasive relief, with 
less consideration, as a result of state violations of 
spending conditions. See, e.g., King, 392 U.S. at 
332–33, 88 S.Ct. 2128 (striking a state regulation as 
invalid because it defined a term in a manner that was 
inconsistent with the spending clause condition); 
Townsend v. Swank, 404 U.S. 282, 285–86, 92 S.Ct. 
502, 30 L.Ed.2d 448 (1971) (striking a state statute 
without even addressing the form of relief); Rosado v. 
Wyman, 397 U.S. 397, 420–22, 90 S.Ct. 1207, 25 
L.Ed.2d 442 (1970) (enjoining the release of federal 
welfare funds). Over the years, courts have expressed 
a reluctance to require states to expend a great deal of 
their own revenue to comply with federal spending 
conditions, see Rosado, 397 U.S. at 421, 90 S.Ct. 
1207, and have declined to enforce open-ended and 
potentially burdensome obligations, see Pennhurst 
State School and Hospital, 451 U.S. at 29, 101 S.Ct. 
1531. Instead, courts generally seem to prefer pro-
spective relief like the permanent injunction issued in 
this case. See id. Because this injunction is crafted to 
protect the privacy interests embodied in the FERPA, 
and is narrowly tailored to enjoin only the release of 
student disciplinary records or any personally identi-
fiable information contained therein, except as oth-
erwise expressly permitted under the FERPA, we 
conclude that the district court did not abuse its dis-
cretion in granting such relief.FN21 
 

FN21. We note that if Congress changes the 
definition of “education records” or other-
wise alters the balance struck in the FERPA 
such that a different interpretation of student 
disciplinary records must be reached, or the 
DOE changes its interpretation of law en-
forcement unit records, The Chronicle or the 
Universities may move the district court to 
lift the injunction. Moreover, if the Univer-
sities choose to discontinue their receipt of 
federal education funds, then they may also 
move the court to lift the injunction and re-
lease student disciplinary records to the ex-
tent authorized by law. 

 
H. The First Amendment 

[35] The Chronicle contends that there is a First 
Amendment right of access to student disciplinary 
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records detailing criminal activities and punishment. 
To the extent that the permanent injunction limits 
access to those documents, The Chronicle argues that 
it constitutes a violation of The Chronicle's First 
Amendment rights. 
 

[36] “It has generally been held that the First 
Amendment does not guarantee the press a constitu-
tional right of special access to information not 
available to the public generally.” Branzburg v. 
Hayes, 408 U.S. 665, 684–85, 92 S.Ct. 2646, 33 
L.Ed.2d 626 (1972). Moreover, “[t]he Constitution 
itself is [not] a Freedom of Information Act,” permit-
ting the release of government records at the will of 
the public. *821Houchins v. KQED, Inc., 438 U.S. 1, 
14, 98 S.Ct. 2588, 57 L.Ed.2d 553 (1978). “Neither 
the First Amendment nor the Fourteenth Amendment 
mandates a right of access to government information 
or sources of information within the government's 
control.” Id. at 15, 98 S.Ct. 2588. 
 

[37] That being said, the Supreme Court repeat-
edly has recognized a First Amendment right of access 
to criminal trials, proceedings, and records. Richmond 
Newspapers v. Virginia, 448 U.S. 555, 580, 100 S.Ct. 
2814, 65 L.Ed.2d 973 (1980) (“the right to attend 
criminal trials is implicit in the guarantees of the First 
Amendment”).FN22 As the Supreme Court explained, a 
qualified right of access attaches where (1) the in-
formation sought has “historically been open to the 
press and general public”; and (2) “public access plays 
a significant positive role in the functioning of the 
particular process in question[.]” Press–Enterprise 
Co. v. Superior Court (Press–Enterprise II), 478 U.S. 
1, 8, 106 S.Ct. 2735, 92 L.Ed.2d 1 (1986) (applying 
this test and recognizing a qualified right of access to a 
preliminary hearing transcript in a criminal matter). 
Once the qualified First Amendment right of access 
attaches, it can “be overcome only by an overriding 
interest based on findings that closure is essential to 
preserve higher values and is narrowly tailored to 
serve that interest.” Press–Enterprise Co. v. Superior 
Court (Press–Enterprise I), 464 U.S. 501, 510, 104 
S.Ct. 819, 78 L.Ed.2d 629 (1984). “The right of access 
is not absolute, however, despite these justifications 
for the open courtroom.” Brown & Williamson To-
bacco Corp., 710 F.2d at 1179. 
 

FN22. In the heat of these landmark Supreme 
Court decisions, this Court concluded that 
“[t]he Supreme Court's analysis of the justi-

fications for access to the criminal courtroom 
apply as well to the civil trial.” Brown & 
Williamson Tobacco Corp. v. F.T.C., 710 
F.2d 1165, 1178 (6th Cir.1983) (vacating the 
lower court's order to seal certain F.T.C. 
documents filed in the court's record during a 
preenforcement challenge to proposed 
changes in cigarette testing) (citing Rich-
mond Newspapers, 448 U.S. at 580 n. 17, 100 
S.Ct. 2814 (noting that historically civil trials 
have been presumptively open, but declining 
to decide whether they enjoy a First 
Amendment right of access because the issue 
was not before the Court)), cert. denied, 465 
U.S. 1100, 104 S.Ct. 1595, 80 L.Ed.2d 127 
(1984). See, e.g., Smith v. United States Dist. 
Court, 956 F.2d 647, 650 (7th Cir.1992) 
(recognizing a right of access to civil pro-
ceedings). 

 
From the outset, The Chronicle colors certain 

student disciplinary proceedings as criminal pro-
ceedings. First, The Chronicle notes that university 
disciplinary boards adjudicate various infractions of 
student rules and regulations which may include: 
underage drinking; physical and sexual assault; and 
theft and destruction of property. It then contends that, 
by hearing these cases, the university disciplinary 
boards interfere with the traditional criminal prosecu-
tions that would otherwise remedy this criminal be-
havior. If these cases were instead handled through 
traditional criminal prosecutions, The Chronicle ar-
gues, then the First Amendment would undeniably 
require access to the underlying criminal trials, pro-
ceedings and records. That these ostensibly criminal 
activities are dressed up as student rule infractions 
does not change the fact that student disciplinary 
boards are adjudicating criminal matters, and those 
criminal matters have historically enjoyed open access 
to the press and general public. 
 

In drawing these conclusions, The Chronicle 
omits a few important facts. University disciplinary 
proceedings are not criminal proceedings despite the 
fact that some behavior that violates a university's 
rules and regulations may also constitute a crime. For 
many reasons, student disciplinary proceedings do not 
“afford the student the opportunity to secure counsel, 
to confront and cross-examine witnesses support-
ing*822 the charge, or to call his own witnesses to 
verify his version of the incident.” Goss v. Lopez, 419 
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U.S. 565, 583, 95 S.Ct. 729, 42 L.Ed.2d 725 (1975). 
Not only are students often denied the procedural due 
process protections cherished by our judicial system, 
they are also denied procedural finality. The protec-
tions against “double jeopardy” do not attach to uni-
versity disciplinary proceedings; therefore, as the 
Ohio State and Miami student handbooks explain, a 
student may be disciplined or sanctioned by the Uni-
versities and still be subject to local, state or federal 
criminal prosecution for the same offense. FN23 This is 
true because student disciplinary proceedings govern 
the relationship between a student and his or her uni-
versity, not the relationship between a citizen and 
“The People.” Only the latter presumptively impli-
cates a qualified First Amendment right of access to 
the proceedings and the records. See Richmond 
Newspapers, 448 U.S. at 580, 100 S.Ct. 2814; Press 
Enterprise II, 478 U.S. at 8, 106 S.Ct. 2735. 
 

FN23. Code of Student Conduct, Miami 
University, 3, J.A. 524; Code of Student 
Conduct, The Ohio State University, 85, J.A. 
546. “Students are also advised that a disci-
plinary action by the University does not 
preclude the possibility that a separate 
criminal or civil prosecution may also fol-
low, and that, conversely, questionable 
conduct in the non-University community 
may be grounds for the University's taking 
action as well.” Miami University Discipli-
nary Procedures, originally submitted by 
The Chronicle's counsel in the Miami Ohio 
Supreme Court mandamus action, Tab 2, 
Exhibit 13, J.A. 175. The Miami University 
Disciplinary Board Summary occasionally 
reflects this mutuality. See, e.g., Tab 2, Ex-
hibit 14, J.A. 177, 178, 179, 184. 

 
In Cincinnati Gas and Elec. Co. v. General Elec. 

Co., the district court ordered the parties to participate 
in a summary jury trial which was to be closed to the 
press and the public. 854 F.2d 900, 901–02 (6th 
Cir.1988), cert. denied, 489 U.S. 1033, 109 S.Ct. 
1171, 103 L.Ed.2d 229 (1989). Various newspapers 
moved to intervene for the limited purpose of chal-
lenging closure of the summary jury trial proceeding. 
Id. at 902. The district court denied the newspapers' 
motion and the newspapers appealed. On appeal, the 
newspapers argued, inter alia, that “the summary jury 
proceeding is analogous in form and function to a civil 
or criminal trial on the merits, and therefore, the First 

Amendment right of access which encompasses civil 
and criminal trial ... proceedings also encompasses the 
summary jury proceedings.” Id. at 902. Rejecting the 
analogy, this Court pointed to the “manifold differ-
ences” between summary jury proceedings and a “real 
trial.” Id. at 904. In addition to several procedural 
differences similar to those in the case sub judice, the 
Court found it “important to note that the summary 
jury trial does not present any matter for adjudication 
by the court,” despite the fact that the district court 
judge ordered the proceeding which takes place in a 
federal courthouse and is overseen by a federal judge. 
Id.; see also In re Cincinnati Enquirer, 94 F.3d 198 
(6th Cir.1996), cert. denied, 520 U.S. 1104, 117 S.Ct. 
1107, 137 L.Ed.2d 309 (1997). 
 

Similarly, while student disciplinary proceedings 
may resemble a criminal trial in some limited respects 
and while certain university rule and regulation vio-
lations may also constitute criminal behavior, student 
disciplinary proceedings do not present matters for 
adjudication by a court of law. See First Amendment 
Coalition v. Judicial Inquiry and Review Board, 784 
F.2d 467, 471–77 (3d Cir.1986) (en banc ) (denying 
right of access to judicial disciplinary proceedings and 
records unless the records subsequently are filed in a 
court of law); Jessup v. Luther, 277 F.3d 926, 928–29 
(7th Cir.2002) (noting that settlement agreements and 
arbitrations are private *823 documents subject to a 
right of access only when filed in the court record); 
United States v. El–Sayegh, 131 F.3d 158, 162–63 
(D.C.Cir.1997) (holding that there is no First 
Amendment or common law right of access to docu-
ments which played no role in a judicial decision). 
Therefore, we decline to evaluate student disciplinary 
proceedings with the same deferential eye toward First 
Amendment access as we would government criminal 
proceedings. 
 

With that in mind, we turn to the two-part test 
applied by courts when determining whether a quali-
fied First Amendment right of access attaches in a 
particular situation. First, we must consider whether 
student disciplinary proceedings and records “histor-
ically [have] been open to the press and general pub-
lic.” Press–Enterprise II, 478 U.S. at 8, 106 S.Ct. 
2735. The question is as easily answered as it is raised. 
Student disciplinary proceedings have never been 
open to the public and until the Ohio Supreme Court 
decision in Miami, they were presumed to be protected 
by the FERPA. This conclusion is supported by the 
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fact that The Chronicle filed its record request with the 
Universities a mere five days after the Ohio Supreme 
Court concluded that student disciplinary records were 
not “education records” within the meaning of the 
FERPA. Moreover, if student disciplinary proceed-
ings were historically open to the public, then a re-
quest “for records of all disciplinary proceedings 
handled by the university's internal judicial system for 
calendar years 1995 and 1996” would not have 
sparked so much controversy. Clearly student disci-
plinary proceedings do not satisfy the first prong of the 
test. See First Amendment Coalition, 784 F.2d at 
471–77. 
 

In addition, “public access [does not] play[ ] a 
significant positive role in the functioning of the par-
ticular process in question[.]” Press–Enterprise II, 
478 U.S. at 8, 106 S.Ct. 2735. A university is an 
“academic institution, not a courtroom or administra-
tive hearing room.” Board of Curators v. Horowitz, 
435 U.S. 78, 88, 98 S.Ct. 948, 55 L.Ed.2d 124 (1977). 
As we noted earlier, student disciplinary proceedings 
exclusively affect the relationship between a particular 
student and the university. Not only do the rules, reg-
ulations and proceedings define the terms of that re-
lationship, they also serve as an effective part of the 
teaching process. See Goss, 419 U.S. at 583, 95 S.Ct. 
729. Public access will not enhance this relational 
determination, nor will it aid in the student's educa-
tion. In fact, due to inevitably heightened public scru-
tiny, public access to disciplinary proceedings may 
force universities to afford students more procedural 
due process protections than are required by the Con-
stitution. As the Supreme Court noted, enhanced 
procedural requirements “may not only make [student 
disciplinary proceedings] too costly as a regular dis-
ciplinary tool but [it may] also destroy [the proceed-
ings'] effectiveness as part of the teaching process.” 
Id. We find that public access will not aid in the 
functioning of traditionally closed student disciplinary 
proceedings; accordingly, The Chronicle does not 
enjoy a qualified First Amendment right of access to 
such proceedings.FN24 
 

FN24. Even if a qualified First Amendment 
right of access attached to these proceedings, 
which it clearly does not, the common law 
recognizes various exceptions to the right of 
access including certain privacy rights of 
participants or third parties. Brown & Wil-
liamson Tobacco Corp., 710 F.2d at 1179 

(citing Nixon v. Warner Communications, 
Inc., 435 U.S. 589, 598, 98 S.Ct. 1306, 55 
L.Ed.2d 570 (1978)). These privacy rights 
are of particular import when recognized and 
protected by federal statutory provisions like 
the FERPA. See In re The Knoxville 
News–Sentinel Co., Inc., 723 F.2d 470, 476 
(6th Cir.1983) (holding that it was appropri-
ate to seal banking records when Congress 
clearly mandated the privacy of those rec-
ords). 

 
*824 Finally, a denial of access to student disci-

plinary records does not prevent The Chronicle from 
obtaining information about crime on university 
campuses. Pursuant to the district court's injunction, 
The Chronicle may still request student disciplinary 
records that do not contain personally identifiable 
information. Nothing in the FERPA would prevent the 
Universities from releasing properly redacted records. 
In addition, the Student Right–to–Know and Campus 
Security Act requires universities to publish statistics 
concerning the occurrence of various campus crimes 
including: murder; sex offenses (forcible or 
nonforcible); violent hate crimes; robbery; burglary; 
motor vehicle theft; aggravated assault; arson; weap-
ons violations; liquor-law violations; and drug related 
violations. See 20 U.S.C. § 1092(f)(1)(F). The 
Chronicle indeed has access to student disciplinary 
records and crime related statistics, just not the un-
fettered access it hoped to secure. 
 
III. CONCLUSION 

Because the district court's grant of summary 
judgment was consistent with legal precedent and 
sound statutory interpretation, and because the district 
court did not abuse its discretion in denying discovery 
or granting a permanent injunction, we AFFIRM. 
 
C.A.6 (Ohio),2002. 
U.S. v. Miami University 
294 F.3d 797, 166 Ed. Law Rep. 464, 30 Media L. 
Rep. 2057, 2002 Fed.App. 0213P 
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          CONCURRENCE IN SENATE AMENDMENTS
          AB 2525 (Education Committee)
          As Amended August 27, 2004
          2/3 vote.  Urgency
           
           ----------------------------------------------------------------- 
          |ASSEMBLY:  |74-0 |(May 17, 2004)  |SENATE: |39-0 |(August 27,    |
          |           |     |                |        |     |2004)          |
           ----------------------------------------------------------------- 
           
           Original Committee Reference:    ED.

          SUMMARY  :  This bill is the State Department of Education's (SDE)  
           annual omnibus clean-up bill to correct technical errors in  
          statute, update cross references and delete obsolete references.  

           
            The Senate amendments  are technical, clarifying and   
          non-controversial.

           AS PASSED BY THE ASSEMBLY  , this bill was an omnibus education  
          bill that made non-controversial and technical changes to the  
          Education Code.
           
           FISCAL EFFECT  :  According to the Senate Appropriations  
          Committee, no new costs and minor savings related to the code  
          clean-up provisions.

           COMMENTS  :  Each year SDE sponsors a bill to make technical and  
          conforming changes to the Education Code and Budget control  
          language.  This bill is widely reviewed and any item that raises  
          concerns is removed from this bill in the interest of obtaining  
          and maintaining consensus.
           
          This bill makes a number of non-controversial, conforming, and  
          technical changes to various education statutes and Budget  
          items.
            

           Analysis Prepared by  :    Dee Brennick / ED. / (916) 319-2087

                                                               FN: 0008935 
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