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xTen and Assoc 
Mandate Reimbursement Services 

KEITH B. PETERSEN, MPA, LID, President 

E-Mail: Kbpsixten @ aol.com 


San Diego Sacramento 
5252 Balboa Avenue, Suite 900 3841 North Freeway Blvd., Suite 170 
San Diego, CA 921 17 Sacramento, CA 95834 
Telephone: (858) 51 4-8605 Telephone: (91 6) 565-61 04 
Fax: (858) 51 4-8645 Fax: (91 6) 564-61 03 

July 2, 2008 

Paula Higashi, Executive Director 

Commission on State Mandates 

980 Ninth Street, Suite 300 

Sacramento, CA 9581 4 


Re: Test Claim of San Diego County Office of Education 
and the Sweetwater Union High School District 


Statutes of 2007, Chapter 526 

Williams Case Implementation I II 


Dear Ms. Higashi: 

\ 
Enclosed is the original and seven copies of the above referenced test claim. 

I have been appointed by the test claimants as their representative for this test claim. The 
test claimants request that all correspondence originating from your office and documents 
subject to service by other parties be directed to me, with a copy to: 

Lora Duzyk, Assistant Superintendent Business Services 

San Diego County Office of Education 

6401 Linda Vista Road 

San Diego, CA 921 11-7399 


b 


Dianne L. Russo, Chief Fiscal Officer 

Sweetwater Union High School District 

1 130 Fifth Avenue 

Chula Vista, CA 91 91 1-2896 


This test claim is filed with the endorsement of the Education Mandated Cost Network, so 
Robert Miyashiro, EMCN Consultant, and Patrick Day, EMCN Chair, should be included 
as interested parties for future correspondence. Ihave already provided them copies of the 
test claim material. 

Exhibit C
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The following state agencies may have an interest in this test claim: 

State Department of Education 
State Allocation Board and Office of Public School Construction 

The Commission regulations provide for an informal conference of the interested parties 
within thirty days. If this meeting is deemed necessary, I request that it be conducted in 
conjunction with a regularly scheduled Commission hearing. 

Keith 8.Petersen 

C: 	 Lora Duzyk, Assistant Superintendent Business Services 
San Diego County Office of Education 

Dianne L. Russo, Chief Fiscal Officer 
Sweetwater Union High School District 


Robert Miyashiro, School Services of California 

Patrick Day, San Jose Unified School District 
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COMMISSION ON STATE MANDATES TEST CLAIM FORM 
(Pursuant to Government Code Section 17553) 

I. 	 TEST CLAIM TITLE 

Williams Case implementation III 

Supplement to: 

Williams Case lmplementation (05-TC-04) 

Williams Case lmplementation II (07-TC-06) 


2. 	 CLAIMANT INFORMATION 

San Diego County Office of Education 
Lora Duzyk 
Assistant Superintendent Business Services 
640 1 Linda Vista Road 
San Diego, CA 921 1 1-7399 
Voice: 858-292-361 8 
Fax: 858-541 -0697 
E-Mail: lorad@sdcoe.net 

Sweetwater Union High School District 
Dianne L. Russo 
Chief Fiscal Officer 
1 130 Fifth Avenue 
Chula Vista, CA 91 91 1-2896 
Voice: 61 9-691 -5550 
Fax: 61 9-425-3394 
E-Mail: dianne.russo@suhsd. k12.ca.u~ 

3. 	 CLAIMANT REPRESENTATIVE 
INFORMATION 

The claimant designates the following person to act 
as its sole representative in this test claim. All 
correspondence and communications regarding 
this claim will be forwarded to this representative. 
Any change in representation must be authorized 
by the claimant in writing, and sent to the 
Commission on State Mandates. 

Keith 6. Petersen 
President 
SixTen and Associates 
3841 N. Freeway Blvd.; Suite 170 
Sacramento, CA 95834 
Phone: (91 6) 565-61 04 
Fax: (9 1 6) 564-6 1 03 
E-mail: Kbpsixten@aol.com 

* 

Filing Date: 

JUL 0 I 2008 

COMMISSIONON 

4. 	 TEST CLAIM STATUTES OR 
EXECUTIVE ORDERS 

STATUTES 

Statutes of 2007, Chapter 526 (A6 347), 
effective October 12, 2007 

EDUCATION CODE SECTIONS 

REGULATIONS 

Title 2, Sections 1859.300 through 1859.330, 
Register 2007 No. 51 

Copies of all statutes and executive orders 
cited are attached. 

Sections 5, 6, 7, and 8 are attached as follows: 

5. Written Narrative: pages 1 to 18 

6. Declarations: See Exhibit A 

7. Documentation: See Exhibit B 

8. Claim Certification: Located after page 
18 
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5. WRITTEN NARRATIVE 

First Test Claim 

On September 16, 2005, the San Diego County Office of Education and the 

Sweetwater Union High School District submitted a test claim entitled "Williams Case 

Implementation." By letter dated October 3, 2005, the Commission on State Mandates 

accepted the test claim. That test claim (05-TC-04) alleges mandated costs 

reimbursable by the state for school districts and county offices of education ("school 

districts") to implement the legislation which resulted from the settlement of the 

"Williams" court case. 

Second Test Claim 

On December 14, 2007, the San Diego County Office of Education and the 

Sweetwater Union High School District submitted a test claim entitled "Williams Case 

Implementation 11." By letter dated December 21, 2007, the Commission on State 

Mandates accepted the test claim. That test claim (07-TC-06) supplements the prior 

test claim for changes and additions to statutes, regulations, and executive orders. 

Third Test Claim 

This third test claim supplements the prior two test claims for changes and 

additions to statutes. The statutes, Education and other Code sections, and regulations 

referenced in this test claim require school districts and county offices of education to 

incur costs mandated by the state, as defined in Government Code section 17514, by 

creating new state-mandated duties related to the uniquely governmental function of 

providing services to the public. These new requirements apply to school districts and 

do not apply generally to all residents and entities in the state. County offices of 

1 
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Williams Case Implementation III Test Claim 

education (the County Superintendent of Schools) incur costs mandated by the state for 

the required monitoring and oversight of the intensive instruction and services for 

eligible recipients. 

PART A. ACTIVITIES AND COSTS 

SECTION 1. STATUTORY MANDATES 

Statutes of 2007, Chapter 526, Assembly Bill 347 

Statutes of 2007, Chapter 526, Assembly Bill 347, effective October 12, 2007, 

makes the following changes: 

Education Code Section Action 

1240 amended 

35186 amended 

37254 amended (unrelated subject matter) 

52378 amended (unrelated subject matter) 

52380 amended (unrelated subject matter) 

and makes an appropriation therefor. 

Legislative Digest 

(1) Subject matter not included in this test claim. 

(2) Existing law requires a school district to use its uniform complaint process to 

help identify and resolve any deficiencies related to instructional materials, emergency 

or urgent facilities conditions that pose a threat to the health and safety of pupils or 

staff, and teacher vacancy or misassignment. A notice regarding the appropriate 
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Williams Case Implementation IllTest Claim 

subjects of a complaint is required to be posted in each classroom in each school in the 

school district and a complaint regarding those deficiencies is required to be filed with 

the principal of the school or his or her designee. 

This bill requires a school district to use its uniform complaint process to help 

identify and resolve any deficiencies related to intensive instruction and services 

provided to pupils who have not passed one or both parts of the high school exit 

examination after the completion of grade 12. The bill would also require the notice, for 

certain classrooms, to include certain information about the entitlement to receive the 

intensive instruction and services, and would require a complaint regarding any 

deficiency related to intensive instruction and services to be submitted to the district 

official designated by the district superintendent. By imposing additional duties on 

school districts, this bill would impose a state-mandated local program. 

(3) Subject matter not included in this test claim. 

(4) Existing law requires a county superintendent of schools to undertake specified 

duties regarding the oversight of the school districts within his or her jurisdiction. This 

bill requires a county superintendent of schools to perform additional duties related to 

conducting school visits and verifying that pupils who have not passed the high school 

exit examination by the end of grade 12 are informed that they are entitled to receive 

intensive instruction and services for up to 2 consecutive academic years after 

completion of grade 12 or until the pupil has passed both parts of the exit examination, 

whichever comes first and verifying that those pupils who elected to receive the 

instruction and services are being served. By imposing additional duties on local 

3 
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Williams Case Implementation I I I Test Claim 


educational agencies or officials, the bill imposes a state-mandated local program. 


(5) 	 This bill makes other technical, nonsubstantive changes to existing law. 

(6) 	 Subject matter not included in this test claim. 

(7) This bill would provided, that if the Commission on State Mandates determines 

that the bill contains costs mandated by the state, reimbursement for those costs shall 

be made pursuant to these statutory provisions 

(8) This bill makes an appropriation by specifying a new purpose for the use of $1.5 

million of funds that would be appropriated to the State Department of Education in the 

Budget Act of 2007 for allocation to county offices of education, and those funds are 

applied toward the minimum funding requirements for school districts and community 

college districts imposed by Section 8 of Article XVI of the California Constitution. 

(9) 	 This bill is effective October 12, 2007, as an urgency statute. 

Activities and Costs 

Education Code, Section 1240, subdivision (c), paragraph (1) 

Education Code Section 1240(c)(l), is amended to make the following technical 

correction to the second sentence: "He or she may annually mav present . . . " 

Education Code, Section 1240, subdivision (c), paragraph (2), subparagraph (A) 

Education Code Section 1240 (c)(2)(A), is amended to make the following 

technical changes: 

-	 In the first sentence the words "shall annually" are restated as "annually shall." 

-	 The cross reference to the previous subparagraph (I)is changed to 

subparagraph (J). 
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Williams Case Implementation Ill Test Claim 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (B) 

Education Code Section 1240 (c)(2)(B), is amended to make the following 

technical changes: 

- In the first sentence the words "shall annually" are restated as "annually shall." 

-	 The cross reference to the previous subparagraph (I) is changed to 

subparagraph (J). 

-	 In the last sentence: ". . . on the 2006 base API shall include any schools 

determined by the department." 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (C) 

Education Code Section 1240 (c)(2)(c), is amended to make the following 

technical corrections in the first sentence: 

-	 Delete the words "of paragraph (2)" where they previously appeared. 

-	 Replace the word "testing" with the word "test." 

-	 Delete the word "any" which preceded the word "weighting." 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (D) 

Education Code Section 1240 (c)(2)(D), is amended to delete the word "any," 

which preceded the words "schools operated by county offices of education." 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (E) 

Education Code Section 1240 (c)(2)(E), is amended to require the county office 

of education to annually verify both of the following: 

(i) 	 That pupils who have not passed the high school exit examination by the end of 
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Williams Case Implementation Ill Test Claim 

grade 12 are informed that they are entitled to receive intensive instruction and 

services for up to two consecutive academic years after completion of grade 12 

or until the pupil has passed both parts of the high school exit examination, 

whichever comes first, pursuant to paragraphs (4) and (5) of subdivision (d) of 

Section 37254. 

(ii) 	 That pupils who have elected to receive intensive instruction and services, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 

served. 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (F) 

Education Code Section 1240 (c)(Z)(F), is amended to make the following 

technical changes: 

-	 The subparagraph is renamed from (E) to (F). 

-	 In Item (i) the words "shall annually" are restated as "annually shall." 

-	 In Item (iii), the cross reference to the previous subparagraph (I)is changed to 

subparagraph (J). 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (G) 

Education Code Section 1240(c)(Z)(G), is amended to make the following 

technical changes: 

-	 The subparagraph is renamed from (F) to (G). 

-	 The word "and" is inserted before the word "Sierra." 

I 

I 
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Williams Case Implementation II I Test Claim 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (H) 

Education Code Section 1240 (c)(2)(H), is amended to make the following 

technical changes: 

-	 The subparagraph is renamed from (G) to (H). 

-	 The cross reference to the previous subparagraph (I) is changed to 

subparagraph (J). 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (I) 

Education Code Section 1240 (c)(2)(1) is renamed subparagraph (I) from (H). 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (J) 

Education Code Section 1240 (c)(2)(J) is renamed subparagraph (J) from 

subparagraph (I). 

New Item (iv) is added to require a new priority objective of the site visits to verify 

that those pupils who have not passed the high school exit examination by the end of 

grade 12 are informed that they are entitled to receive intensive instruction and services 

for up to two consecutive academic years after completion of grade 12 or until the pupil 

has passed both parts of the high school exit examination, whichever comes first, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254. 

New item (v) is added to require a new priority objective of the site visits to verify 

that those pupils who have elected to receive intensive instruction and services, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 

served. 
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Williams Case Implementation I I I Test Claim 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (K) 

Education Code Section 1240 (c)(Z)(K), is amended to make the following 

technical changes: 

-	 The subparagraph is renamed from (K) from (J). 

-	 The cross reference to the previous subparagraph (I) is changed to 

subparagraph (J). 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (L) 

Education Code 1240 (c)(Z)(L), is amended to make the following technical 

changes: 

-	 The subparagraph is renamed (L) from (K). 

-	 The word "may" is deleted preceding the words "among other things" and the 

word " may" is added preceding "do any of the following." 

-	 At Item (ii), the words "the county superintendent's visit" are replaced with "visit 

of the county superintendent," and the word "its" is deleted and changed to "his 

or her" preceding the words "Internet Web site." 

Education Code Section 1240, subdivision (e) 

Education Code Section 1240 (e) is amended to delete the words "at any time" 

preceding the words " to be in a position of fiscal uncertainty." 

Education Code Section 1240, subdivision (g) 

Education Code Section 1240 (g), is amended to delete the word "any" and 

insert the word "an" preceding the word "applicant." 
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Williams Case Implementation Ill Test Claim 

Education Code Section 1240, subdivision (i),paragraph (3), subparagraph (A) 

Education Code Section 1240 (i) (3) (A), is amended to: 

-	 Delete the words "of the 2003" immediately preceding the words "base API." 

-	 Replace the words "(b) of Section 17592.70 " with "specified in paragraph 2 of 

subdivision (c)" immediately following the words "base API ." 

-	 Reverse the words "shall specifically" to "specifically shall" preceding the words 

'review the school at least annually as a priority school." 

Education Code Section 1240, subdivision (i),paragraph (3), subparagraph (B) 

Education Code Section 1240 (i) (3) (B) is amended to: 

- Delete the words "of schools" preceding the words " in a county of 200 or more." 

- Delete "2003" preceding the words "base API." 

-	 Replace the words "(b) of Section 17592.70" with "specified in paragraph 2 of 

subdivision (c)" following the words "base API ." 

-	 Delete the words "of schools" preceding the words "elects to conduct." 

Education Code Section 1240, subdivision (i), paragraph (3), subparagraph (D) 

Education Code Section 1240 (i) (4) (D), is amended to replace the words 

"county superintendent's request" and with "request of the county superintendent." 

Education Code Section 1240, subdivision (I), paragraph (1) 

Education Code Section 1240 (1) (1) (A), is amended to delete the words "of 

schools" following the words "county superintendent." Education Code Section 1240 (I) 

(1) (B), is amended to replace the word "any" with the word "a" preceding the words 
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Williams Case Implementation I11 Test Claim 

"county office" in three different sentences and preceding the word "certification" in the 

sixth sentence. 

Education Code Section 1240, subdivision (I), paragraph (2) 

Education Code Section 1240 (1) (2), is amended to delete the words "of 

Education" following the words "state board" and to replace the word "any" with the 

word "an" preceding the words "interested party." 

Education Code Section 1240, subdivision (I), paragraph (4) 

Education Code Section 1240 (1) (4), is amended to delete the words "of 

schools" following the words "county superintendent." 

Education Code Section 1240, subdivision (n) 

Education Code Section 1240 (n), is amended to make the following technical 

changes: 

-	 Delete the word "any" and add the word "a" preceding the words "certificated 

person." 

-	 Delete the word "any" and add the word "an" preceding the words "educational 

program" in two places. 

-	 Delete the words "of schools" following the words "county superintendent." 

Education Code Section 3581 6, subdivision (a) 

Education Code Section 35816(a), is amended to increase the scope of the 

discrimination complaint process to include the intensive instruction and services 

provided pursuant to Section 37254 to pupils who have not passed one or both parts 
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Williams Case Implementation I I I Test Claim 

of the high school exit examination after the completion of grade 12. 

Paragraph (3) is amended to except this new subject matter from the existing 

process of filing the complaint first with the principal. 

New paragraph (4) requires that a complaint regarding any deficiencies related 

to intensive instruction and services provided pursuant to Section 37254 to pupils who 

have not passed one or both parts of the high school exit examination after the 

completion of grade 12 shall be submitted to the district official designated by the 

district superintendent. 

Education Code Section 35816, subdivision (c) 

Education Code Section 35816(c), is amended to delete the words "of 

Education" following the words "state board ." 

Education Code Section 35186, subdivision (e) 

Education Code Section 35186(e), is amended to add new paragraph (4), which 

requires that the provision of intensive instruction and services pursuant to paragraphs 

(4) and (5) of subdivision (d) of Section 37254, is added to the scope of the process. 

Education Code Section 35186, subdivision (f) 

Education Code section 35186 (f) is amended to add new paragraph (4) which 

adds the intensive instruction and services new subject matter to the classroom notice 

regarding the complaint process. Previous paragraph (4) is renumbered as 

paragraph (5). 

1 
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Williams Case lmglementation IllTest Claim 
- -- -

SECTION 2. REGULATORY MANDATES 

Regulations 

Title 2, Sections 1859.300 through 1859.330 

The State Allocation Board adopted Title 2 regulations (Register 2005, No. 45) 

on November 7, 2005, which certified emergency regulations (Register 2005, No. 22) 

adopted May 31, 2005, which were the subject of the first test claim. These 

regulations are located at Title 2, Sections 1859.300 through 1859.330, and are titled 

"School Facilities Needs Assessment and Emergency Repair Program." 

Since then, the Board has adopted additional emergency regulations (Register 

2007, No. 27) operative July 2, 2007, to implement the facilities portion of Statutes of 

2007, Chapter 704, which were the subject of the second test claim. A Certificate of 

Compliance was transmitted to the Office of Administrative Law on December 18, 

2007 (Register 2007, No. 51). No changes have been made to the regulations after 

Register 2007, No. 51. 

Executive Orders 

No substantive changes have been made to forms listed in the first and second 

test claim. 

PART B. COST ESTIMATES 

SECTION I.TEST CLAIMANTS' COST ESTIMATE 

The estimated costs resulting from the mandate exceed one thousand dollars 

($1,000) for San Diego County Office of Education and exceed one thousand dollars 
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Williams Case Implementation II1Test Claim 


($1,000) for Sweetwater Union High School District. See the Declarations in Exhibit A. 


SECTION 2. STATEWIDE COST ESTIMATE 

The statewide cost estimate for this test claim relies upon the FY 2004-05 data 

collected for the original Williams Case Implementation (WCI-1) test claim (05-TC-04) 

for the extrapolation of the estimated FY 2007-08 and FY 2008-09 costs of this test 

claim. The WCI-I statewide cost estimate was based on voluntary responses to a 

survey questionnaire prepared by the test claimants. The responses from school 

districts represented about 10% of the Williams Decile 1-3 enrollment. The responses 

from county offices of education represented about 23% of the Williams Decile 1-3 

enrollment. The responses were extrapolated based on the ratio of the survey 

statistics to total statewide statistics. 

School Districts (K-12) 

The FY 2007-08 and FY 2008-09 statewide cost extrapolation for school 

districts for this test claim is based on the estimated costs for the Sweetwater Union 

High School District to implement the mandated activities, divided by the percentage 

that Sweetwater Union High School District's estimated FY 2004-05 WCI-I 

Implementation costs represented to the total FY 2004-05 amounts reported by the 

WCI-I survey, divided by the percentage of school districts responding to the WCI-I 

survey. 

/ 

/ 

/ 
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Williams Case lm~lementation Ill Test Claim 

05-TC-04 Williams Case Implementation 

K-12 School District Survey Costs Reported for FY 2004-05 

Activitv Total Sweetwater 

Preparing to Implement Mandate-Ongoing $1 32,310 $21,367 

Facilities Inspection: One-time 96,938 1,339 

Instructional Materials-Annual 138,890 14,182 

Teacher Assignments-Ongoing 84,160 8,828 

SARC-One-time 109,270 no data 

Uniform Complaint Procedure-Ongoing 61,460 2,605 

Financial and Compliance Audits-Ongoing 10,710 51 3 

School Facility Needs Assessment-One-time 63,510 no data 

Preparing for COE Reviews-Annual 107,820 9,881 

Participating in the COE Reviews-Annual 39,900 1,625 

Remediation after COE Reviews-Annual 62.71 0 0 

Statewide Totals (K-12) $907,678 $60,340 

The WCI-I total reported survey costs for school districts for FY 2004-05 were 

$907,678. The estimated amount reported by the test claimant Sweetwater 

Union High School District for FY 2004-05 was $60,340. Therefore, the 

Sweetwater Union High School District costs represent about 7% of the 

statewide survey costs ($60,340 divided by $907,678 = 6.65%, rounded to 7%) 

The estimated costs for the Sweetwater Union High School District for this test 

claim for FY 2007-08 are $2,050 (see the declaration attached as Exhibit "A"). 

14 
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The imputed total statewide survey costs for FY 2007-08 would then be $29,300 

($2,050 divided by 7% = $29,286, rounded to $29,300). The estimated costs for 

the Sweetwater Union High School District for this test claim for FY 2008-09 are 

$2,000 (see the declaration attached as Exhibit "A"). The imputed total 

statewide survey costs for FY 2008-09 would then be $28,600 ($2,000 divided 

by 7% = $28,571, rounded to $28,600). 

C. 	 The number of school districts responding to the WCI-I test claim represented 

about 10% of the Decile 1-3 enrollment. The extrapolated statewide costs for FY 

2007-08 would then be $293,000 ($29,300 divided by 10% = $293,000), and for 

FY 2008-09 $286,000 ($28,600 divided by 10% = $286,000). 

County Offices of Education 

The FY 2007-08 and FY 2008-09 statewide cost extrapolation for county offices 

of education for this test claim is based on the estimated cost for the San Diego 

County Office of Education to implement the mandated activities, divided by the 

percentage that the San Diego County Office of Education's estimated FY 2004-05 

WCI-I Implementation costs represented to the total FY 2004-05 amounts reported by 

the WCI-I survey, divided by the percentage of county offices of education responding 

to the WCI-I survey. 

1 

1 

I 

1 
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05-TC-04 Williams Case l m plementation 

County Office Survey Costs Reported for FY 2004-05 

Activitv Total San Qiego COE 

1 Preparing to Implement Mandate-Ongoing $1 84,029 $82,100 

2 Teacher Assig nments-Ongoing 94,070 8,600 

3 Uniform Complaint Procedure-Ongoing 12,010 700 

4 Financial and Compliance Audits-Ongoing 4,640 no data 

5A Preparing for Onsite Visits-Annual 206,820 25,500 

5B Conducting the Onsite Visit-Annual 305,160 52,900 

5C Reports and Monitoring-Annual 121,160 15,200 

Statewide Totals (COE) $927,889 $1 85,000 

A. 	 The WCI-I total reported survey costs for county offices of education (COE) for 

FY 2004-05 were $927,889. The estimated amount reported by the test 

claimant San Diego County Office of Education for FY 2004-05 was $185,000. 

Therefore, the San Diego County Office of Education costs represent about 

20% of the statewide survey costs ($1 85,000 divided by $927,889 = 19.93%, 

rounded to 20%). 

B. 	 The estimated costs for the San Diego County Office of Education for this test 

claim for FY 2007-08 are $9,000 (see the declaration attached as Exhibit "A"). 

The imputed total statewide survey costs for FY 2007-08 would then be $45,000 

($9,000 divided by 20% = $45,000). The estimated costs for the San Diego 

County Office of Education for this test claim for FY 2008-09 are $7,500 (see 

16 

316



Williams Case Implementation IllTest Claim 

the declaration attached as Exhibit "A). The imputed total statewide survey 

costs for FY 2008-09 would then be $37,500 ($7,500 divided by 20% = 

$37,500). 

C. 	 The number of county offices of education responding to the WCI-I test claim 

represented about 23% of the Decile 1-3 enrollment. The extrapolated 

statewide costs for FY 2007-08 would then be $393,500 ($45,000 divided by 

23% = $1 95,652, rounded to $1 95,700). The extrapolated statewide costs for 

FY 2008-09 would then be $163,000 ($37,500 divided by 23% = $163,043, 

rounded to $163,000). 

Extrapolated Estimated Statewide Costs 

FY2007-08 FY 2008-09 

K-12 School Districts $293,000 $286,000 

County Offices of Education $1 95.700 $1 63.000 

Total $488,700 $449,000 

Subsequent fiscal year costs are anticipated to be about the same. 

PART C. FUNDING SOURCES 

1. State Funds 

Section 8 of Statutes of 2007, Chapter 526, states by specifying a new purpose for the 

use of the $1.5 million of funds that would be appropriated to the State Department of 

Education in the Budget Act of 2007 for allocation to county officers of education, the 

bill makes an appropriation. 

1 
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2. Federal Funds 


There are no funds specifically appropriated for the implementation of the mandate. 


Non-local Agencv Funds 

There are no funds specifically appropriated for the implementation of the mandate. 

4. Local Agencv General Purpose Funds 


There are no funds specifically appropriated for the implementation of the mandate. 


5. Fee authoritv to offset costs 


There is no fee authority for the implementation of the mandate. 


PART D. 	 RELEVANT MANDATE DETERMINATIONS 

The test claim legislation includes activities that are the subject matter of other 

test claims in process: 

03-TC-02 Uniform Complaint Procedures 
05-TC-04 Williams Case Implementation 
07-TC-06 Williams Case lmplementation I I 

6. DECLARATIONS 

Attached as Exhibit "A" 

7. DOCUMENTATION 

Exhibit A 	 Declarations: 
-Charmaine Lawson, Coordinator, District and School Improvement, 
Williams Settlement Coordination, San Diego County Office of Education 

-Declaration of Karen Janney, Assistant Superintendent, Academic 
Growth and Development, Sweetwater Union High School District 

Exhibit 6 	 Statutes of 2007, Chapter 526 (A6 347) 

Exhibit C 	 Title 2, Sections 1859.300 through 1859.330 
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COMMISSION ON STATE MANDATES TEST CLAIM FORM 
(Pursuant to Government Code Section 17553) 

8. CLAIM CERTIFICATION 

This test claim alleges the existence of a reimbursable state-mandated program within the 

meaning of Article Xlll 6, section 6of the California Constitution and Government Code section 

17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that the 

information in this test claim submission is true and correct to the best of my own knowledge or 

information or belief. 

\is 


Date 

APPOINTMENT OF REPRESENTATIVE 

The Sweetwater Union High School District appoints Keith 6. Petersen, SixTen and 
Associates, as its representative for this test claim. 

P 


Dianne L. Russo, Chief Fiscal Officer Date 
Sweetwater Union High School District 
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COMMISSION ON STATE MANDATES TEST CLAIM FORM 
(Pursuant to Government Code Section 17553) 

8. CLAIM CERTIFICATION 

This test claim alleges the existence of a reimbursable state-mandated program within the 

meaning of Article Xlll B, section 6 of the California Constitution and Government Code section 

1 751 4. 1 hereby declare, under penalty of perjury under the laws of the State of California, that the 

information in this test claim submission is true and correct to the best of my own knowledge or 

information or belief. 

-37-aJ 
s Services Date 

San Diego County Office of Education 

APPOINTMENT OF REPRESENTATIVE 

The San Diego County Office of Education appoints Keith B. Petersen, SixTen and 
Associates, as its representative for this test claim. 

Lora Duzyk, Assista@Superintendent Business Services Date 
San ~ i e g o  County Office of Education 
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Test Claim of San Diego County Office of Education and Sweetwater Union High School District 
WILLIAMS CASE IMPLEMENTATION Ill 

Document Pages 
Total 
Pages 

Declaration of Charinaine Lawson, Coordinator 
District and School Improvement 
Williams Settlement Coordination 
San Diego County Office of Education 

1-8 

Declaration of Karen Janney, Assistant Superintendent 
Academic Growth and Development 
Sweetwater Union High School District 

Exhibit A DECLARATIONS 
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DECLARATION OF CHARMAINE LAWSON 

SAN DIEGO COUNTY OFFICE OF EDUCATION 

WILLIAMS CASE IMPLEMENTATION Ill 

Test Claim of San Diego County Office of Education 

and Sweetwater Union High School District 

STATUTES 

Statutes of 2007, Chapter 526 (AB 347), effective October 12, 2007 

EDUCATION CODE SECTIONS 

1240 35186 

REGULATIONS 

Title 2, Sections 1859.300 through 1859.330, Register 2007 No. 51 

Declaration and Statement 

I, Charmaine Lawson, Coordinator, District and School Improvement, Williams 

Settlement Coordination, San Diego County Office of Education, make the following 

declaration and statement. 

In my capacity as Coordinator, District and School Improvement, Williams 

Settlement Coordination, I am the administrative official responsible for the 

implementation of the Williams Case Implementation Ill mandate legislation by the San 

Diego County Office of Education. I am familiar with the provisions and requirements of 

the statutes and Education Code. These new laws and regulations result in increased 

costs to, and a new level of service for, the San Diego County Office of Education for 

the required monitoring and oversight of school districts within the jurisdic1:ion of the San 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526107 Williams Case lmplementation Ill 
Declaration of Charmaine Lawson, San Diego County Office of Education 

Diego County Office of Education that implement the Williams case legislation, as well 

as increased costs to, and a new level of service for, the San Diego County Office of 

Education in its capacity as a local education agency that operates schools as a "school 

district." This declaration is limited to the new activities and costs required for 

monitoring and oversight of the school districts within the jurisdiction of the San Diego 

County Office of Education. The Sweetwater Union High School District declaration 

includes the activities required of a local education agency that operates schools. 

PART I. NEW PROGRAM AND INCREASED LEVEL OF SERVICES 

The new Williams Case lmplementation Ill mandate legislation results in 

increased direct and indirect costs of labor, materials and supplies, data processing 

services and software, contracted services and consultants, equipment and capital 

assets, and staff training and travel, to implement the following activities: 

Education Code Section 1240, subdivision (c), paragraph (Z ) ,  subparagraph (E) 

Education Code Section 1240 (c)(Z)(E), as amended, requires that the county 

office of education to annually verify both of the following: 

(i) 	 That pupils who have not passed the high school exit examination by the end of 

grade 12 are informed that they are entitled to receive intensive instruction and 

services for up to two consecutive academic years after completion of grade 12 

or until the pupil has passed both parts of the high school exit examination, 

whichever comes first, pursuant to paragraphs (4) and (5) of subdivision (d) of 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526107 Williams Case Implementation I I I 
Declaration of Charmaine Lawson, San Diego County Office of Education 

Section 37254. 

(ii) 	 That pupils who have elected to receive intensive instruction and services, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 

served. 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (J) 

As amended, new Item (iv) adds a new priority objective of the site visits to verify 

that those pupils who have not passed the high school exit examination by the end of 

grade 12 are informed that they are entitled to receive intensive instruction and services 

for up to two consecutive academic years after completion of grade 12 or until the pupil 

has passed both parts of the high school exit examination, whichever comes first, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254. 

New item (v) adds a new priority objective of the site visits to verify that those 

pupils who have elected to receive intensive instruction and services, pursuant to 

paragraphs (4) and (5) of subdivision (d) of Section 37254, are being served. 

Education Code Section 35816, subdivision (a) 

Education Code Section 3581 6(a), as amended, increases the scope of the 

discrimination complaint process to include the intensive instruction and services 

provided pursuant to Section 37254 to pupils who have not passed one or both parts of 

the high school exit examination after the completion of grade 12. Paragraph (3) is 

amended to except this new subject matter from the existing process of filing the 

324



Test Claim of San Diego COE and Sweetwater UHSD. 
526107 Williams Case Implementation Ill 
Declaration of Charmaine Lawson, San Diego County Office of Education 

complaint first with the principal. New paragraph (4) requires that a complaint 

regarding any deficiencies related to intensive instruction and services provided 

pursuant to Section 37254 to pupils who have not passed one or both parts of the high 

school exit examination after the completion of grade 12 shall be submitted to the 

district official designated by the district superintendent. 

Education Code Section 351 86, subdivision (e) 

Education Code Section 35186(e), as amended, adds new paragraph (4) which 

requires that the provision of intensive instruction and services pursuant to paragraphs 

(4) and (5) of subdivision (d) of Section 37254, is added to the scope of the complaint 


process. 


Education Code Section 351 86, subdivision (f) 


Education Code section 35186 (9, as amended, adds new paragraph (4) which 

adds the intensive instruction and services subject matter to the classroom notice 

regarding the complaint process. 

PART 2. COST TO IMPLEMENT THE MANDATE 

The actual and/or estimated costs resulting from the mandate exceed one 

thousand dollars ($1,000) for the San Diego County Office of Education. 

IMPLEMENTING MANDATE AMENDMENTS 

Policies. Procedures. Planning. Training: Staff time amending previous policies and 

procedures to incorporate changes made to the program and forms, and training school 

1 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526/07 Williams Case Implementation III 
Declaration of Charmaine Lawson, San Diego County Office of Education 

district and county office staff to implement the mandate. 

Estimated Costs October 2007 through June 2008 $4,000 

Estimated Costs July 2008 through June 2009 $2,000 

2. 	 COUNTY OFFICE INSPECTIONS OF WILLIAMS DECILES 1-3 SCHOOLS 

HIGH SCHOOL EXIT EXAM 

Staff time to verify compliance and include in the school field inspection report to 

the school district governing boards, pursuant to Section 1240 (c)(2)(E) and (J), the 

determinations from the inspections: 

(1) 	 That pupils who have not passed the high school exit examination by the end of 

grade 12 are informed that they are entitled to receive intensive instruction and 

services for up to two consecutive academic years after completion of grade 12 

or until the pupil has passed both parts of the high school exit examination, 

whichever comes first, pursuant to paragraphs (4) and (5) of subdivision (d) of 

Section 37254. 

(2) 	 That pupils who have elected to receive intensive instruction and services, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 

served. 

Estimated Costs October 2007 through June 2008 

Estimated Costs July 2008 through June 2009 

/ 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526/07 Williams Case Implementation Ill 
Declaration of Charmaine Lawson, San Diego County Office of Education 

UNIFORM COMPLAINT PROCEDURE 

Staff time to verify compliance and include in the school field inspection report to 

the school district governing boards, pursuant to Section 35816, the determinations 

from the inspections: 

(1) 	 That the provision of intensive instruction and services pursuant to paragraphs 

(4) and (5) of subdivision (d) of Section 37254, is added to the scope of the 

process. 

(2) 	 That the subject matter of the intensive instruction and services is added to the 

classroom notice regarding the complaint process. . 

(3) 	 That a complaint regarding any deficiencies related to intensive instruction and 

services provided pursuant to Section 37254 to pupils who have not passed one 

or both parts of the high school exit examination after the completion of grade 12 

was submitted to the district official designated by the district superintendent. 

Estimated Costs October 2007 through June 2008 $ 500 

Estimated Costs July 2008 through June 2009 $1,000 

/ 

TOTAL COST ESTIMATE AMOUNT October 2007 through June 2008 $9,000 

TOTAL COST ESTIMATE AMOUNT July 2008 through June 2009 $7,500 

/ 

/ 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526107 Williams Case Implementation I I I 
Declaration of Charmaine Lawson, San Diego County Office of Education 

PART 3. FUNDING SOURCES 

I. State Funds 

Section 8 of Statutes of 2007, Chapter 526, allocates $1.5 million of the funds 

appropriated to the State Department of Education in the Budget Act of 2007 for 

allocation to county offices of education for purpose of implementing Education Code 

Section 4240. However, none of these funds have been specifically identified as 

applicable to the increased activities required by Statutes of 2007, Chapter 526. 

2. Other funds 

No federal funds have been received by the county office of education, or are 

receivable, which were specifically appropriated to implement this mandate. No other 

state or local monies were received by the county office of education, or are receivable, 

which were specifically appropriated to implement this mandate. No federal, state, local 

government, or private grants or awards have been received by the county office of 

education, or are receivable, which were specifically designated to implement this 

mandate. There is no authority in federal, state, or local law for this county office of 

education to levy fees to offset the costs to implement this mandate. 

I 

I 

I 

I 
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Test Claim of San Diego COE and Sweetwater UHSD. 
526108 Williams Case Implementation Ill 
Declarationaf Charmaine Lawson, San Diego County Office of Education 

CERTIFICATION 

I hereby declare under penalty of perjury under the laws of the State of California 

that the information in this declaration is true and complete to the best of my own 

knowledge or information or belief. 

EXECUTED this 28 day of June 2008, at San Diego, California -
Charmaine Lawson, Coordinator 
District and School Improvement 
Learning Resources and Educational Technology 
San Diego County Office of Education 
6401 Linda Vista Road 
San Diego, CA 921 1 1-7399 
Voice: 858-292-35 1 8 
Fax: 858-268-791 3 
E-Mail: clawson@sdcoe.net 
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DECLARATION OF KAREN JANNEY 

SWEETWATER UNION HIGH SCHOOL DISTRICT 


WILLIAMS CASE IMPLEMENTATION Ill 

Test Claim of San Diego County Office of Education 

and Sweetwater Union High School District 

STATUTES 

Statutes of 2007, Chapter 526 (AB 347), effective January 1, 2007 

EDUCATION CODE SECTIONS 

1240 35186 

REGULATIONS 

Title 2, Sections 1859.300 through 1859.330, Register 2007 No. 51 

Declaration and Statement 

I, Karen Janney, Assistant Superintendent, Academic Growth and Development, 

Sweetwater Union High School District, make the following declaration and statement. 

In my capacity as Assistant Superintendent, Academic Growth and 

Development, Iam the administrative official responsible for the implementation of the 

Williams Case Implementation mandate legislation by the school district. I am familiar 

with the provisions and requirements of the statute and Education Code sections 

enumerated above. These new laws and regulations result in increased costs to, and a 

new level of service for, school districts and county offices of education (in their 

capacity as a local education agency which operates schools as a "school district"), to 

implement the Williams Case legislation. 
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526107 Williams Case Implementation III 
Declaration of Karen, Janney, Sweetwater Union High School District 

PART I. NEW PROGRAM AND INCREASED LEVEL OF SERVICES 

The new Williams Case Implementation Ill mandate legislation results in 

increased direct and indirect costs of labor, materials and supplies, data processing 

services and software, contracted services and consultants, equipment and capital 

assets, and staff training and travel, to implement the following activities: 

Education Code Section 1240, subdivision (c), paragraph (2), subparagraph (E) 

Education Code Section 1240 (c)(Z)(E), as amended, requires that the county 

office of education verify that school districts annually inform pupils who have not 

passed the high school exit examination by the end of grade 12 that they are entitled to 

receive intensive instruction and services for up to two consecutive academic years 

after completion of grade 12 or until the pupil has passed both parts of the high school 

exit examination, whichever comes first, pursuant to paragraphs (4) and (5) of 

subdivision (d) of Section 37254, and that these services are provided. 

Education Code Section 35816, subdivision (a) 

Education Code Section 3581 6(a), as amended, increases the scope of the 

discrimination complaint process to include the intensive instruction and services 

provided pursuant to Section 37254 to pupils who have not passed one or both parts of 

the high school exit examination after the completion of grade 12. Paragraph (3) is 

amended to except this new subject matter from the existing process of filing the 

complaint first with the principal. New paragraph (4) requires that a complaint 

regarding any deficiencies related to intensive instruction and services provided 
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Test Claim of San Diego County Office of Education and Sweetwater Union High School District. 
526107 Williams Case Implementation I II 
Declaration of Karen Janney, Sweetwater Union High School District 

pursuant to Section 37254 to pupils who have not passed one or both parts of the high 

school exit examination after the completion of grade 12 shall be submitted to the 

district official designated by the district superintendent. 

Education Code Section 35186, subdivision (e) 

Education Code Section 35186(e), as amended, adds new paragraph (4) which 

requires that the provision of intensive instruction and services pursuant to paragraphs 

(4) and (5) of subdivision (d) of Section 37254, is added to the scope of the complaint 

process. 

Education Code Section 35186, subdivision (9 

Education Code section 351 86 (0,as amended, adds new paragraph (4) which 

adds the intensive instruction and services subject matter to the classroom notice 

regarding the complaint process. 

PART 2. COST TO IMPLEMENT THE MANDATE 

The actual andlor estimated costs resulting from the mandate exceed one 

thousand dollars ($1,000) for the Sweetwater Union High School District. 

I. IMPLEMENTING MANDATE AMENDMENTS 

Policies. Procedures. Plannina. Training: Staff time amending previous policies and 

procedures to incorporate changes made to the program and forms and training school 

district staff to implement the mandate. 

Estimated Costs October 2007 through June 2008 $ 0  

Estimated Costs July 2008 through June 2009 $ 0  
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526107 Williams Case Implementation Ill 
Declaration of Karen Janney, Sweetwater Union High School District 

2. 	 COUNTY OFFICE INSPECTIONS OF WILLIAMS DECILES 1-3 SCHOOLS 

HIGH SCHOOL EXIT EXAM 

Staff time to participate in and respond to the county office of education school 

field inspections, pursuant to Section 1240 (c)(2)(E) and (J), regarding the 

determinations from the inspections: 

(1) 	 That pupils who have not passed the high school exit examination by the end of 

grade 12 are informed that they are entitled to receive intensive instruction and 

services for up to two consecutive academic years after completion of grade 12 

or until the pupil has passed both parts of the high school exit examination, 

whichever comes first, pursuant to paragraphs (4) and (5) of subdivision (d) of 

Section 37254. 

(2) 	 That pupils who have elected to receive intensive instruction and services, 

pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 

served. 

Estimated Costs October 2007 through June 2008 

Estimated Costs July 2008 through June 2009 

UNIFORM COMPLAINT PROCEDURE 

Staff time to, pursuant to Section 35816, to: 

(1) 	 Add to the scope of the complaint process the provision of intensive instruction 

and services pursuant to paragraphs (4) and (5) of subdivision (d) of Section 

37254, is added to the scope of the process. 
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Test Claim of San Diego County Office of Education and Sweetwater Union High School District. 
526107 Williams Case Implementation III 
Declaration of Karen Janney, Sweetwater Union High School District 

(2) 	 Add to the classroom notice regarding the complaint process the subject matter 

of the intensive instruction and services. 

(3) 	 Respond to complaints submitted to the district official designated by the district 

superintendent regarding any deficiencies related to intensive instruction and 

services provided pursuant to Section 37254 to pupils who have not passed one 

or both parts of the high school exit examination after the completion of grade 

Estimated Costs October 2007 through June 2008 $ 1,500 

Estimated Costs July 2008 through June 2009 $ 1,500 

TOTAL COST ESTIMATE AMOUNT October 2007 through June 2008 $2,050 

TOTAL COST ESTIMATE AMOUNT July 2008 through June 2008 $ 2,000 

PART 3. FUNDING SOURCES 

I. 	State Funds 

Section 8 of Statutes of 2007, Chapter 526, allocates $1.5 million of the funds 

appropriated to the State Department of Education in the Budget Act of 2007 for 

allocation to county offices of education for purposes of implementing Education Code 

Section 1240. However, none of these funds have been appropriated to school districts 

for the increased activities required by Statutes of 2007, Chapter 526. 

2. 	 Other funds 

No federal funds have been received by the school district, or are receivable, 

which were specifically appropriated to implement this mandate. No other state or local 
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526107 Williams Case Implementation 1 II 
Declaration of Karen Janney, Sweetwater Union High School District 

monies were received by the school district, or are receivable, which were specifically 

appropriated to implement this mandate. No federal, state, local government, or private 

grants or awards have been received by the school district, or are receivable, which 

were specifically designated to implement this mandate. There is no authority in 

federal, state, or local law for this school district to levy fees to offset the costs to 

implement this mandate. 
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526108 Williams Case Implementation Ill 
Declaration of Karen Janney, Sweetwater Union High School District 

CERTIFICATION 

I hereby declare under penalty of perjury under the laws of the State of California 

that the information in this declaration is true and complete to the best of my own 

knowledge or information or belief. 

EXECUTED this s3rk 
day of June 2008, at Chula Vista, California 

Karen ~ a n n e w s i s t a n t  guhrintendent 
Sweetwater Union High ~h'ool District 
1 130 Fifth Avenue 
Chula Vista, CA 91 91 1-2896 
Voice: 61 9-691 -5546 
Fax: 61 9-407-4975 
E-Mail: Karen.janney@suhsd.k12.ca.us 
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Total 
Document Pages Pages 

Statutes of 2007 Chapter 526 (A.B. 347) 

Exhibit I3 STATUTES 
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2007-2008 REGULAR SESSION Ch. 526 


SCHOOLS AND SCHOOL DISTRICTS-GRADUATION-
INTENSIVE INSTRUCTION 

CHAPTER 526 

A.B. No. 347 

AN ACT to amend Sections 1240, 35186, 37254, 52378, and 52380 of the Education Code, relating to 
pupil instruction, making an appropriation therefor, and declaring the urgency thereof, to  take 
effect immediately. 

[Filed with Secretary of State October 12,2007.1 

LEGISLATIVE COUNSEL'S DIGEST 

AB 347, Nava Pupils: high school exit examination: intensive instruction and services. 

- (1) EGsting law requires each pupil completing grade 12 to successfully pass the high 
school exit examination as a condition of receiving a diploma of graduation or a condition of 
graduation from high school. \ 

Existing law provides specitied funding for eligible pupils, as defined, who are required to 
pass the high school exit examination, to be used for intensive instniction and services for 
those pupils, and provides for the allocation of those funds, based on a per pupil rate 
calculation, to schools. As a condition of receiving funding, a school district is required to 
accomplish certain matters, including, among other things, ensure that each eligible pupil 
receives an appropriate diagnostic assessment to identify that pupil's areas of need and 
submit an annual report to the Superintendent of Public Instruction relating to the provision 
of intensive instruction and services to pupils.' 

I 

This bill, among other things, would revise the definition of "eligible pupil" to include pupils 
who have not satisfied the requirement that they pass the high school exit examination in 
order to graduate from high school and have failed one or both parts of the examination by , 
the end of grade 12; revise the calculation for determining the per pupil rate for purposes of 
funding; authorize the receipt of intensive instruction and services on Saturdays, evenings, or 
at  a time and location deemed appropriate by the school district for eligible pupils; expand 
the authorized scope of intensive instruction and services to include instruction in English 
language arts or mathematics, or both, that eligible pupils need to pass those parts of the 
high school exit examination not yet passed and the provision of instruction and services by a 
public or nonpublic entity as determined by the local educational agency; require a school 
district to accomplish additional matters relating to pupils who have not passed one or both 
parts of the exit examination by the end of grade 12; and require the annual report to also 
include information relating to the notification of eligible pupils of the intensive instruction 
and services provided and be submitted to the appropriate county superintendent of schools. 

(2) Existing law requires a school district to use its uniform complaint process to help 
idenhfy and resolve any deficiencies related to instructional materials, emergency or urgent 
facilities conditions that pose a threat to the health and safety of pupils or staff, and teacher 
vacancy or misassignrnent. A notice regarding the appropriate subjects of a complaint is 
required to be posted in each classroom in each school in the school district and a complaint 
regarding those deficiencies is required to be filed with the principal of the school or his or 

.. her designee. 

-- This bill also would require a school district to use its uniform complaint process to help 
. identG and resolve any deficiencies related to intensive instruction and services provided to 
i pupils who have not passed one or both parts of the high school exit examination after the 
i completion of grade 12. The bill would also require the notice, for certain classrooms, to 
t:. include certain information about the entitlement to receive the intensive instruction and 
+ .. 
2 ~ ..services, and would require a complaint regarding any deficiency related to intensive 
$ instruction and services to be submitted to the district official designated by the district 
is+. 
x- Additions or changes indicated by underline; deletions by asterisks * * * 3391- _  
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STATUTES OF 2007 


superintendent. By imposing additional duties on school districts, this bill would impose a 

state-mandated local program. 
 I 

I(3) Existing law establishes the Middle and High School Supplemental Counseling Pro- 
I 

gram and requires the governing board of a school district that maintains any of grades 7 to 
12, inclusive, as a condition of receiving funds appropriated for purposes of that program, to 1 

Iadopt a counseling program at a public meeting that includes, among other things, a provision 
I 

for a counselor to meet with each pupil, as specified, to explain the academic and deportment I 
I 

records of the pupil, his or her educational options, the coursework and academic progress 
needed for satisfactory completion of middle or high school, passage of the high school exit 

-examination, and the availability of career technical education. In addition to these counsel- 
ing services, a school district is required to identify certain pupils, such as those at risk of not 
graduating with the rest of their class, and to require its schools to provide certain assistance 
in developing a list of coursework and'experience. As a further condition of receipt of funds, 
a school district is required to submit an. annual report in a manner determined by the 
Superintendent that describes certain matters, including the number and percentage of pupils 
who participated in conferences and who fail to pass one or both sections of the high school 
exit examination. 

This bill also would require the counselor to explain the availability, for up to 2 consecutive 
academic years after the completion of grade 12 or until the pupil has passed both parts of 
the high school exit examination, whichever comes first, of intensive instruction and services 
for those pupils who have not passed one or both parts of the exit examination by the end of 
grade 12. The bill also would require a school district, for the identified pupils, to inform a 

,

pupil who has not passed one or both parts of the high school exit examination of the option of 
intensive instruction and services. The bill would require the report also to be submitted to 
the appropriate county superintendent of schools and contain an assurance that the school ' 

district has complied with the provision that requires a school counselor to apprise a pupil of 
certain information during an individual conference. 

(4) Existing law requires a county superintendent of schools to undertake specified duties , 

regqding the oversight of the school districts within his or her jurisdiction. 
. This bill would require a county superintendent of schools to perform additional duties, 

related to conducting school visits and verifying that pupils who have not passed the high 
school exit examination by the end of grade 12 are informed that they are entitled to receive 
intensive instruction and services for up to 2 consecutive academic years after completion of 
grade 12 or until the pupil has passed both p'arts of the exit examination, whichevercomes . 
first, and verifying that those pupils who elected to receive the instruction and services are . . 

being served. By imposing additional duties on local educational agencies or officials, the. .bill, -
. .. . ...would impose a state-mandated local program. . . '  . . , . 

(5) This bill would make other technical, nonsubstantive changes t o  existing law. 
(6) This bill also would incorporate additional changes in Section 52378 of the Education , 

Code, proposed by SB 405, to be operative if SB 405 and this bill are both enacted and 
become effective on or before January 1, 2008, and this bill is enacted last. 

(7) The California Constitution requires the state to reimburse local agencies and school 
districts for certain costs mandated by the state. Statutory provisions establish procedures . 
for making that reimbursement. 

This bill would provide that, if the Commission on State Mandates determines that the bill 
contains costs mandated by the state, reimbursement for those costs shall be made pursuant 
to these statutory provisions. 

(8) By specifying a new purpose for the use of $1.5 million of funds that w 
appropriated to the State Department of Education in the Budget Act of 2007 for allocati 
county offices of education, this bill would make an appropriation. 

To the extent that the funds appropriated by this bill are allocated to a school dis 
which is defined to incIude, but is not limited to, a county board of education and a c 
superintendent of schools, which govern and administer, respectively, a county o 
education, those funds would be applied toward the minimum funding requirements for sc 
districts and community college districts imposed by Section 8 of Article XVI of the Califo 
Constitution. 

I .- ._
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(9) This bill would declare that it is to take effect immediately as an urgency statute. 
Appropriation: yes. 

The people of the State of Cal$omia do enact as follozus: 

SECTION 1. Section 1240 of the Education Code is amended to read: 
1240, The county superintendent of schools shall do all of the following: 

t (a) Superintend the schools of his or her county. 
(b) Maintain responsibility for the fiscal oversight of each school district in his or her 

county pursuant to the authohy granted by this code. 
(c)(l) Visit and examine each school in his or her county at reasonable intervals to observe 

its operation and to learn of its problems. He or she * * * annually may present a report of 
the state of the schools in his or her county, and of his or her office, including, but not limited 
to, his or her observations while visiting the schools, to the board of education and the board 
of supervisors.of his or her county. 

(2)(A) For fiscal years 200445 to 200647, inclusive, to the extent that funds are appropri- 
ated for purposes of this paragraph, the county superintendent, or his or her designee, * * *., 
annually -shall submit a report, a t  a regularly scheduled November board meeting, to the 
governing board of each school district under his or her jurisdiction, the county board of 
education of his or her county, and tbe board of supervisors of his or her county describing 
the state of the schools in the county or of his or her office that are ranked in deciles 1to 3, 
inclusive, of the 2003 base Academic Performance Index (API), as defined in subdivision (b) of 
Section 17592.70, and shall include, among other things, his or her observations while visiting 
the schools and his or her determinations for each school regarding the status of all of the 
circumstances listed in subparagraph @) and teacher misassignments and teacher vacancies. 
As a condition for receipt of funds, the county superintendent, or his or her designee, shall 
use a standardized template to report the circumstances listed in subparagraph (J) and 
teacher misassignments and teacher vacancies, unless the current annual report being used 
by the county superintendent, or his or her designee, already includes those details for each 
school. 

(B) Commencing with the 2007-08 fiscal year, to the extent that funds are appropriated for 
purposes of this paragraph, the county superintendent, or his or her designee, * * * annually 
shall submit a report, at a regularly scheduled November board meeting, to the governing 
board of each school district under his or her jurisdiction, the county board of education of his 
or her county, and the board of supervisors of his or her county describing the state of the 
schools in the county or of his or her office that are ranked in deciles 1to 3, inclusive, of the 
2006 base API, pursuant to Section 52056. A s  a condition for the receipt of funds, the annual 
report shall include the determinations for each school made by the county superintendent, or 
his or her designee, regarding the status of all of the circumstances listed in subparagraph (J) 
and teacher misassignments and teacher vacancies, and the county superintendent, or his or 
her designee, shall use a standardized template to report the circumstances listed in 
subparagraph @ and teacher misassignments and teacher vacancies, unless the current 
annual report being used by the county superintendent, or his or her designee, already 
includes those details with the same level of specificity that is otherwise required by this 
subdivision. For purposes of this section, schools ranked in deciles 1to 3, inclusive, on the 
2006 base API shall include * * * schools determined by the department to meet either of the 
following: 
' (i) The school meets all of the following criteria: 


.' . (I) Does not have a valid base API score for 2006. 
 / - .
:-	 + (11) I s  operating in fiscal year 2007-08 and was operating in fiscal year 200647 during the 

Standardized Testing and Reporting (STAR) Program testing period. 
I 	 r 

:(111) Has a valid base API score for 2005 that was ranked in deciles 1 to 3, inclusive, in1: 

f.-:, 	 ,that year. 
/ .  . - .  

(ii) 	The school has an estimated base API score for 2006 that would be in deciles 1to 3, k J  
.,<...-	 inclusive. 
A -
2:: 
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(C) The department shall estimate an API score for any school meeting. the criteria of 

subclauses (I) and (11)of clause (i) of subparagraph (B) * * '* and not meeting the criteria of 

subclause (111)of clause (i) of subparagraph (B) * * *, using available test scores and * * * 

weighting or corrective factors it deems appropriate. The departmenGhall post the API 

scores on its Internet Web site on or before May 1. 


(D) For purposes of this section, reference9 to schools ranked in deciles 1to 3, inclusive, on 

the 2006 base API shall exclude * * * schools operated by county offices of education 

pursuant to Section 56140, as determined by the department. 


(E) In addition to the requirements above, the county superintendent, or his or her 

designee, annually shall verify both of the following: 


(i) That pupils who have not passed the high school exit examination by the end of grade 12 

are informed that they are entitled to receive intensive instruction and services for up to two 

consecutive academic years after completion of grade 12 or until the pupil has passed both 

parts of the high school exit examination, whichever comes frs t ,  pursuant to paragraphs (4) 

and (5) of subdivision (d) of Section 37254. 


(ii) That pupils who have elected to receive intensive instruction and services, pursuant to , 
garapaphs (4) and (5) of subdivision (d) of Section 37254, are being served. 

, 

. (F)(i) Commencing with the 2010-11 fiscal year ,and .every third year thereafter, the 
superintendent shall identify a list of schools ranked in deciles 1to 3, inclusive, of the API for 
which the county superintendent, or his or her designee, * * * annually shall submit a report; 
at  a regularly scheduled November board meeting, to the governing board of each ,school 
district under his or her jurisdiction, the county board of education of his or her county, and 
the board of supervisors of his or her county that describes the state of the schools in the 
county or of his or her office that are ranked in deciles 1 to 3,inclusive, of the base API as i 

a .defined in clause (ii). I 
(ii) For the 2010-11 fiscal year, the list of schools ranked in deciles 1to 3, inclusive, of the 

base API shall be updated using the criteria set forth in clauses (i) and (ii).of subparagraph 
(B), subparagraph (C), and subparagraph (D), as applied to the 2009 base API and thereafter 
shall be updated every third year using the criteria' set forth in clauses '(i) and, (ii) ,of 
subparagraph (B), subparagraph (C), and subparagraph (D), as applied to the base API of the. j 

, . : 
year preceding the third year consistent with clause (i). ' . . . Y 

(iii) As a condition for the receipt of funds, the annual report shall include the deterinina-: 
tions for each school made by the county superintendent, or his or her designee, r&garding 
the status of all of the circumstances listed in subparagraph (J)and teacher misassignments 
and teacher vacancies, and the county superintendent, or h T o r  her designee, shall use -a 
standardized template to report the circumstances listed in subparagraph (J).and teacher 
misassignments and teacher vacancies, unless the current annual report being used by tke 
county superintendent, or his or her designee, already includes those details with the same 
level of specificity that is otherwise required by this subdivision. - I -

(G) The county superintendent of the Counties of Alpine, Amador, Del Norte, Mariposa,. 
~ l u x s ,and Sierra, and the City and County of San Francisco shall contract with another jJ 

county oEe of education or an independent auditor to conduct the required visits and make 
all reports required by this paragraph. - .- ,--i 

(H) On a quarterly basis, the county superintendent, or his or her designee, shall repod -, 

theresults of the visits and reviews conducted that quarter to the governing board of the. 
school district at a regularly scheduled meeting held in accordance with public notification -
requirements. The results of the visits and reviews shall include the determinations of the : 
county superintendent, or his or her designee, for each school regarding the status of all of . 
the circumstances listed in subparagraph (J) and teacher misassignments and teacher 
vacancies. If the county superintendent, or his or her designee, conducts no visits or reviews 1 
in a quarter, the quarterly report shall report that fact. . 

. 
J 

3 

. 
,.- ' 

(I) The visits made 'hursuant to this paragraph shall be conducted at least annually and ' .  

s h a  meet the following criteria: 
(i) Minimize disruption to the operation of the school. 
(ii) Be performed by individuals who meet the requirements of Section 45125.1. 
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(iii) Consist of not less than 25 percent unannounced visits in each county. During 
unannounced visits in each county, the county superintendent shall not demand access to 
documents or specific school personnel. Unannounced visits shall only be used to observe the 
condition of school repair and maintenance, and the sufficiency of,instructional materials, as 
defined by Section 60119. 

(J) The priority objective of the visits made pursuant to this paragraph shall be to 
d e G i n e  the status of all of the following circumstances: 

(i) Sufficient textbooks as defined in Section 60119 and as specified in subdivision (i). 
(ii) The condition of a facility that poses an emergency or urgent threat to the health or 

safety of pupils of staff as defined in district policy or paragraph (1) of subdivision (c) of 
Section 17592.72. 

(iii) The accuracy of data reported on the school accountability report card with respect to 
the availability of sufficient textbooks and instructional materials, as defined by Section 60119, 
and the safety, cleanliness, and adequacy of school facilities, including good repair as required 
by Sections 17014, 17032.5, 17070.75, and 17089. 

(iv) he extent to which pupils who have not passed the high school exit examination by the 
end of grade 12 are informed that they are entitled to receive intensive instruction and 
services for up to two consecutive academic years after completion of grade 12 or until the 
pupil has passed both parts of the high school exit examination, whichever comes first, 
pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254. 

(v) The extent to which pupils who have elected to receive intensive instruction and 
services, pursuant to paragraphs (4) and (5) of subdivision (d) of Section 37254, are being 
served. 

(K) The county superintendent may make the status determinations described in subpara-
graph (J)during a single visit or multiple visits. In determining whether to make a single 
visit or%ultiple visits for this purpose, the county superintendent shall take into consider-
ation factors such as cost-effectiveness, disruption to the schoolsite, deadlines, .and the 
availability of qualified reviewers. 

(L) If the county superintendent determines that the condition of a facility poses an 
emergency or urgent threat t o the  health or safety of pupils or staff as.defined in district . 

policy or paragraph (1) of subdivision (c) of Section 17592.72, or is not in good repair, as 
specified in subdivision (d) of Section 17002 and required by Sections 17014; 17032.5, 17070.75, 
and 17089, the county superintendent * " ", among other things, may do any of the following: 

(i) Return to the school to verify repairs, 
(ii) Prepare a report that specifically identifies and documents the areas or instances of 

noncompliance if the district has not provided evidence of successful repairs within 30 days of 
the visii of the county * * * superintendent or, for major projects, has-not provided evidence 
that the repairs will be conducted in a timely manner. The report may be provided.to the 
governing board of the school district. If the-report is provided t o  the school district, it shall 
bevpresented at a regularly scheduled meeting held in accordance with public notification 
requirements., The co.unty superintendent shall post the report on * * * his or her Internet 
Web site. The report shall be removed from the Internet Web site.when the , county 
superintendent verifies the repairs have been completed. . . . 

(d) is tribute all laws, reports, circulars, instructions, and blanks that he or she may 
receive for the use of the school officers. 

' (e) Annually, on or before August 15, present a report to the governing board of the school 
district and the Superintendent regarding the fiscal solvency of school district with a 
disapproved budget, qualified interim certification, or a negative interim certification, or that 
is determined * * * to be in a position of fiscal uncertainty pursuant to Section-42127.6. 

(f) Keep in his or her office the reports of the Superintendent. 
(g) Keep a record of his or her official acts, and of all the proceedings of the county board 

of education, including a record of the standing, in each study, of all applicants for certificates 
who have been examined, which shall be open to the inspection of an applicant or his or her 
authorized agent. 
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(h) Enforce the course of study. 
(i)(l) Enforce the use of state textbooks and instructional materials and of high school 

textbooks and instructional materials regularly adopted by the proper authority in accordance 
utth Section 51050. 

(2) For purposes of this subdivision, sufficient textbooks or instructional materials has the 
same meaning as in subdivision (c) of Section 60119: 

(3)(A) Commencing with the 2005-06 school year, if a school is ranked in any of deciles 1to 
3, inclusive, of the * '* base API, as specified in paragraph (2) of subdivision * * * (c), and 
not currently under review pursuant to a state or federal intervention program, thecounty 
superintendent * * * specifically shall review that school at least annually as a 
school. A review conducted for purposes of this paragraph shall be completed by the fourth 
week of the school year. For the 2004-05 fiscal year only, the county superintendentrshall 
make a diligent effort to conduct a visit to each school pursuant to this paragraph within 120 
days of receipt of funds for this purpose. 

(B) In order to facilitate the review of instfictional materials before the fourth week of the . 
school year, the county superintendent *. * * in a county with 200 or more schools that are 
ranked in any of deciles 1to 3, inclusive, of the * * * base API, as specified in paragraph (2) i 
of subdivision * * * (c) may utilize a combination of visits and written surveys of teachers for 1 
%e purpose of de t edh ing  sufficiency of textbooks and instructional materials in accordance 
with subparagraph (A) of paragraph (1) of subdivision (a) of Section 60119 and as defined in 
subdivision (c) of Section 60119. If a county superintendent * * * elects to conduct written 
surveys of teachers, the county superintendent * * * shall visit the schools surveyed within 
the same academic year to verlfy the accuracy of the information reported on the surveys. If 
a county superintendent surveys teachers a t  a school in which the county superintendent has 
found sufficient textbooks and instructional materials for the preGous two consecutive years 
and determines that the school does not have sufficient textbooks or instructional materials, 
the county superintendent shall within 10 business days provide a copy of the insufficiency 
report to the school district as set forth in paragraph (4). 

(C) 'For,purposes of this paragraph, "written surveys" may include paper and electronic or 
. .online surveys. 

(4) If the county superintendent determines that a school does not have sufficient text-
books or instructional materials in accordance with subparagraph (A) of paragraph (1) of 
subdivision (a) of Section 60119 and as defined by subdivision (c) of Section 60119, the county 
superintendent shall do all of the following: - . 

(A) Prepare a report that specifically identifies and documents the areas or instances of . . 
noncompliance. . . 

r

(B) Provide within five business days of the review, a copy of the report to the school 
- i  

district, as proiided in subdivision (c), or, if applicable, provide a copy of the report to the 
' ,  1

school .district within 10 business days pursuant to subparagraph (B) of paragraph (3). , T. 
(C) Provide the school district with the opportunity to remedy the defici 

superintendent shall ensure remediation of the deficiency no later than th 
the school term. . . 

(D) If the deficiency is not remedied as required pursuant to subparagraph (c), t 
superintendent shall request the department to purchase the textbooks or in 
material8 necessary 'to comply with the sufficiency requirement of this subdivisi 
department purchases textbooks or instructional materials for the School district, 
ment shall issue a public statement a t  the first regularly scheduled meeting of the 
occurring immediately after .the department receives the request of the co 
superintendent and that meets the. applicable public notice ,requirements,.indica 
district superintendent and the governing board of the school district failed to p 
with sufficient textbooks or instructional materials as required by this subdivi 
purchasing the textbooks or instructional materials, the department shall co 
district to determine which textbooks or instructional materials to purchase., 
textbooks or instructional materials shall comply with Chapter 3.25 (comrnenc 
60420) of Part 33. The amount of funds necessary for the purchase of th 
materials is a loan to the school district receiving the textbooks or inKtru 
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, 	 Unless the school district repays the amount owed based upon an agreed-upon repayment 
schedule with the Superintendent, the Superintendent shall notify the Controller and the 
Controller shall deduct an amount equal to the total amount used to purchase the textbooks 
and materials from the next principal apportionment of the district or from another 

! , appo.rtionment of state funds. 

Cj) Preserve carefully all reports of school officers and teachers. 

(k) Deliver to his or her successor, at the close of his or her official term, all records, books, 

documents, and papers belonging to the office, taking a receipt for them, which shall be filed 
with the department. 

(1)(I) Submit two reports during the fiscal year to the county board of education in 
accordance with the following: 

L (A) The first report shall cover the financial and budgetary status of the county office of 
education for the period ending October 31. The second report shall cover the period ending 

a 


*-. I 	 January 31. Both reports shall be reviewed by the county board of education and approved 
by the county superintendent * * * no later than 45 days after the close of the period being 

. \ reported. 
2= 

(B) As part of each report, the county superintendent shall certify in writing' whether or 
not the county office of education is able to meet its financial obligations for the remainder of 

. ,  	 the fiscal year and, based on current forecasts, for two subsequent fiscal years. The 
certifications shall be classified as positive, qualified, o,r negative, pursuant to standards 

- prescribed by the Superintendent, for the purposes of determining subsequent state agency 
t actions pursuant to Section 1240.1. For purposes of this subdivision, a negative certification 

shall be assigned to a county office of education that, based upon current projections, will not 
meet its financial obligations for the remainder of the fiscal year or for the subsequent fiscal 

' .  

-
ye?. A qualified certification shall be assigned to county office of education that may not 

+: 

, 

:L , meet its financial obligations for the current fiscal year or two subsequent fiscal years. A
(-5


I..' 

I 	 ::- positive certification shall be assigned to a county office of education that will meet its 
.aC-
1 


I 	 ' ~ 2  financial obligations for the current fiscal c a r  and subsequent two fiscal. years. In accor- 
'ZU dance with those standards, the Superintendent may reclassify a certification. If a county ' 

i 	 -:;- *kr 	 office of education receives a negative certification, the Superintendent, or his or her-il 

-' Copies of designee, may exercise the authoety set forth in subdivision (c) of Section 1630. ,,0: 

:,* 
. I% 

L 2: 
x.x each certification, and of the report containing that certification, shall be sent to the . ;;f..,- A >  	 Superintendent at  the time the certification is submitted to the county board of education.' 
li 

-1 ; 	 Copies of each qualified or negative certification and-the report containing that certification 
I -

v .  shall be sent to the Controller at the time the certification is submitted to the county board of 
I :> 	 -
$3;- 3..." 	 education. 

.=,z*

>.I. 

, i, (2) All reports and certifications required under this subdivision shall be in a format or on 
-%.. ,. forms prescribed by the Superintendent, and shall be based on standards and criteria for 

* 
2,:

4.. 
.c.'. : 

,:&-	 fiscal stability adopted by the state board * * pursuant to Section 33127. 
- :.ts-

'-wi , supporting data shall be made available by the county superintendent * * . 6'-:,%. 

The reports and 
* to 

-
interested 

-$.-- , party upon request. -A -5:. 
. :&i 

&--< k- (3) This subdivision does not preclude the submission of additional budgetary or financial , - .  
reports by the county superintendent to the county board of education or to the Superinten- 
dent. 

(4) The county superintendent * * * is not responsible for the fiscal oversight of the 
community colleges in the county, however, he or she may perforrn financial services on 
behalf of those community colleges. 

* (m) If requested, act as agent for the purchase of supplies for the city and high school 
districts of his or her county. 

(n) For purposes of Section 44421.5, report to the Commission on Teacher Credentialing 
the identity of a certificated person who knowingly and willingly reports false fiscal expendi- 
ture data relative to the conduct of an educational program. This requirement applies only if, 
in the course of his or her noKa1 duties, the county superintendent * * * discovers 
information that gives him or her reasonable cause to believe that false fiscal expenditure 
data relative to the conduct df an educational program has been reported. 

SEC. 2. Section 35186 of the~ducat ion Code isamended to read: 
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35186. (a) A school district shall use the uniform complaint process it has adopted as 
required by Chapter 5.1 (commencing with Section 4600) of Title 5 of the California Code of 
Regulations, with modifications, as necessary, to help identify and resolve any deficiencies 
related to instructional materials, emergency or urgent facilities conditions that pose a threat 
to the health and safety of pupils or staff, * * * teacher vacancy or rnisassignment, and 
intensive instruction and services provided pursuant to Section 37254 to pup& who have not 
passed one or both parts of the high school exit examination after the completion of grade 12. 

(1).A complaint may be filed anonymously. A complainant who identifies himself or herself 
is entitled to a response if he or she indicates that a response is requested. A complaint form ' 

shall include a space to mark to indicate whether a response is requested. If Section 48985 is 
otherwise applicable, the response, if requested, and report shall be written in English and 
the primary language in which the complaint was filed. All complaints and responses are 
public records. 

(2) The complaint form shall speclfy the location for filing a complaint. A complainant may 
add as much text to explain the complaint as he or she wishes. 

(3) Except as provided pursuant to paragraph (4), a complaint shall be filed with the 
principal of the school or his or her designee. A complaint about problems beyond the 
authohty of the school principal shall be fo6arded in a timely mannerybut not to exceed 10 
workingdays to the appropriate school district official for resolution. 

(4) A complaint regarding any deficiencies related to intensive instruction and services 
provided pursuant to Section 37254 to pupils who have not passed one or both parts of the 
high school exit examination after the completion of grade 12 shall be submitted to the district 
official designated by the district superintendent. A complaint may be filed at the school 
district office, or it may be filed at the schoolsite and shall be immediately forwarded to the 
designee of the district superintendent. 

(b) The principal or the designee of the district superintendent, as applicable, shall make 
all reasonable efforts to investigate any problem within his or her authority. The principal or 
designee of the district superintendent shall remedy a valid complaint within a reasonable 
time period but not to exceed 30 working days from the date the complaint was received. 
The principal or designee of the district superintendent shall report to the complainant the 
resolution of the complaint within 45 working days of the initial filing. If the principal makes I 

this report, the principal shall also report the same information in the same timeframe to the I 
designee of the district superintendent. 1' 

(c) A complainant not satisfied with the resolution of the principal or the designee of the 
' 

district superintendent has the right to describe the complaint to the governing board of the . 
Ischool district at a regularly scheduled hearing of the governing board. As to complaints 

involving a condition of a facility that poses an emergency or urgent threat, as defined in 
paragraph (1)of .subdivision (c) of Section 17592.72, a complainant who is not satisfied with 
the resolution proffered by the principal or the designee of the district superintendent has the 
right to Ne  an appeal to the Superintendent, who shall provide a written report to the state 
board * * * describing the basis for the complaint and, as appropriate, a proposed remedy 
Tbr the issue described in the complaint. I

' 

a(d) A school district shall report summarized data on the nature and resolution of al l  
complaints-on a quarterly basis to the county superintendent of schools and the governing ' 

board of the school district. The summaries shall be publicly reported on a quarterly basis at -

a regularly scheduled meeting of the governing board of the school district. The report shay 
include the number of complaints by general subject area with the number of resolved and 
unresolved complaints. The complaints and written responses shall be available as public . 
records. . .!j 

. . -
(e) The procedure required pursuant to this section is intended to address all of the ' :-.' 

following: ::. ' .  * .1 .  


(1) A complaint related to instlyctional materials as follows: .- - 1 

(A) A pupil, includilig an English learner, does not have standards-aligned textbooks or -.', 
instructional materials or state-adopted or district-adopted textbooks or other required . 
instructional material to use in class. 

(B) A pupil does not have access to instructional materials to use a t  home or after school:'-;::. 
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(C) Textbooks or instructional materials are in poor or unusable condition, have missing 
pages, or are unreadable due to damage. 

(2) A complaint related to teacher vacancy or misassignment as follows: 
(A) A semester begins and a teacher vacancy exists. 
(B) A teacher who lacks credentials or training to teach English learners is assigned to 

teach a class with more than 20-percent English learner pupils in the class. This subpara- 
graph does not relieve a school district from complying with state or federal law regarding 
teachers of English learners. 

(C) A teacher is assigned to teach a class for which the teacher lacks subject matter 
competency. 

(3) A complaint related to the condition of facilities that pose an emergency or urgent 
threat to the health or safety of pupils or staff as defined in paragraph (1)of subdivision (c) of 
Section 17592.72 and any other emergency conditions the school district determines appropri- 
ate and the requirements established pursuant to subdivision (a) of Section 35292.5. 

(4) A complaint related to the provision of intensive instruction and services to 
paragraphs (4) and (5) of subdivision (d) of Section 37254. 

(f) In order to identify appropriate subjects of complaint, a notice shall be postedin each 
classroom in each school in the school district notifying 'parents, guardians, pupils, and 
teachers of the following: 

(1) There should be sufficient textbooks and instructional materials. F o r  there to be 
sufficient textbooks and instructional materials each pupil, including English learners, must 
have a textbook or instructional materials, or both, to use in class and to take home. 

(2) School facilities must be clean, safe, and maintained in good repair. 
(3) There should be no teacher vacancies or misas~i~nments as defined in paragraphs (2) 

and (3) of subdivision (h). 
(4) Pupils who have not passed the high school exit examination by the end of grade 12 are 

entitled to receive intensive instruction and services for up to two consecutive academic years 
after completion of grade 12 or until the pupil has passed .both parts of the high school exit 
examination, whichever comes first, pursuant to paragraphs (4) and (5) of subdivision (d) of 
Section 37254. The information in this paragraph, which is to be included in the notice 
required pursuant to this subdivision, shall only be included in notices posted in classrooms in 
schools with grades 10 to 12, inclusive. 

(5) The location at which to obtain a form to file a complaint in case of a shortage. Posting 
a Z t ice  downloadable from the Internet Web site of the department shall satisfy this. . 

requirement. 
(g) A local educational agency shall establish local policies and procedures, post notices, 

and implement this section on or before January 1, 2005. 
(h) For purposes of this section, the following definitions apply:. 
(1) "Good repair" has the same meaning as specified in subdivision (d) of Section 17002. 
(2) "Misassignment" means the placement of a certificated .employee i n  a teaching -or 

services position for which the employee does not hold a legally recognized certificate or 
credential or the placement of a certificated employee in a teaching or services position that 
the employee is not otherwise authorized by statute to hold. 

(3) "Teacher vacancy" means a position to which a single designated certificated employee 
has not been assigned a t  the beginning of the year for an entire year or, if the position is for a 
one-semester course, a position to which a single designated certScated employee has not 
been assigned at the beginning of a.semester for an entire semester. 

SEC. 3. Section 37254 of the Education Code is amended to read: 

37254. (a) For purposes of this section, "eligible pupil" means a pupil who * * * has not 

-met 'the California High School Exit Examination requirement for high school graduation 
pursuant to Chapter 8 (commencing with Section 60850) of Pa.h 33, and who has failed one or 
both parts of that examination by the end of grade 12. 
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(b)(l) From the funds appropriated for purposes of this section in the annual Budget Act 
or other statute, the Superintendent shall determine a per pupil rate of funding by dividing 
the total amount of funds appropriated for purposes of this seition by the number -of eligible 
pupils in grade 
subdivision (d) * 

12 as reported by school districts in accordance with paragraph (7) of 
The Superintendent shall then apportion to each school d i s h 3  an *:* 

amount equal to the per pupil 'ate determined pursuant this paragraph multiplied by the 
number of eligible grade 12 pupils reported pursuant to paragraph (7) of subdivision (d). 

1 (2) If funds appropriated for purposes of paragraph (1) are not exhausted after the 
apportionment * * * pursuant to paragraph (1)is made, the Superintendent shall determine 
a per pupil rate of funding * * * for eligible pupils in grade 11 * * * by dividing the total 
amount of funds appropriated for of this section remaining after the apportionment 

I pursuant to paragraph (1)has been made by dividing the total number of eligible pupils in 
grade 11reported by school districts in accordance with paragraph (7) of subdivision (d). The 

. Superintendent shall apportion to each school district an amount equal to the per pupil rate 
determined pursuant &this  paragraph multiplied by the number of eligible grade-11 pupils 
reported pursuant to paragraph -(7) of subdivision (d). 

(3) The maximum per pupil * * * rate of funding shall not exceed five hundred dollars 
($5F0) * * * and shall be increased annually by the percentage determined in paragraph (2) 
of subdivisionm of Section 42238.1 

(c)(l) The funds described in subdivision (b) shall be used to provide intensive hstmction 
and services designed to help eligible pupils pass the California High School Exit Examina- 
tion. 

(2) Intensive instruction and services may be provided during the . regular, schoolday 
provided that they do not supplant the instruction of the pupil in the core curriculum areas as 
defined in paragraph (5) of subdivision (a) of Section 60603, or physical education instruction. 
Eligible pupils may receive intensive instruction and services on Saturdays, evenings, or at a 
time and location deemed appropriate by the school district in order to meet the needs. of 
these pupils. 

(3) Intensive instruction and services may include, but are not limited to, all of the 
following: 

(A) Individual or small group instruction. 

. (B) The hiring of additional teachers. 


(C) purchasing, scoring, and reviewing diagnostic assessments. . 
(D) Counseling. 
(E) Designing instruction to meet specific needs of eligible pupils. 
(F) Appropriate teacher training to meet the needs of eligible pupils. 
(G) Instruction in English language arts or mathematics, or both, that eligible pupils need 

to Dass those arts of the hieh school exit examination not vet ~ a s s e d .  A school district mav 
Y 1 U 

employ different intensive instruction and services strategies more aligned to the needs and 
' 
. 

' 
circumstances of pupils who have not passed one or both parts of the high school exit 
examination by the end of grade 12 as compared to grade 12 pupils with similar needs in a 
comprehensive high school of the district. _, . I 1i 

(H) The proirision of instruction and services by a public or nonpublic entity, as determined . 
by the local educational agency. : , . 

(d) As a condition of receiving funds pursuant to subdivision (c), the school district shall 
accomplish all of the following: . . I 

(1) Ensure that each eligible pupil receives an appropriate diagnostic assessment t o  
identlfy that pupil's areas of need. 

' (2) Ensure that each pupil receives intensive instruction and services based on the results 
of the diagnostic assessment, and prior results on the high school exit examination. 

(3) Ensure that all pupils who have not passed one or both parts of the high school exit -[ 
examination by the end of grade 12 are notified in writing at the last known address before .< 
the end of each school term of the availability of the services in sufficient time to register for (: 
or avail themselves of those services each term for two consecutive academic years thereafter ,!'-

i 
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sufficient training to allow them to fully engage in their chos'en career, and shall do all of the 
following: 

-(I) Require each school within its jurisdiction that enrolls pupils in grades . l o  and 12 to 
develop a list of coursework and experience necessary. to assist each pupil in their respective 
grade that has not passed one or both parts of. the high school exit examination and to 
successfully transition to postsecondary education or employment. 

(2) Require each school w$hin its jurisdiction that enrolls pupils in grade 7 to develop a list 
of coursework and experience necessary to assist each. pupil in grade 7 who is deemed to be a t  
the far below basic level in English language arts or mathematics pursuant to California 
Standards Tests administered to pupils in grade 6 to successfully transition to high school and 
meet all graduation requirements, including passing the high school exit examination. 

(3) A copy of the list of coursework and experience necessary shall be provided t o  the pupil 
and his or her parent or legal guardian. The school district shall ensure that the list of 
coursework and experience is part of the cumulative re.cords of the pupil. 

(4) Inform the pupil who has not passed one or both parts of the high school exit 
examination of the option of intensive instruction and services. 

(c)(l) In  addition to the items identified in subdivision (b), the list of coqrsework :and 
experience for a pupil enrolled in grade 12 shall include options for continuing his or her 
education if he or she fails to meet graduation requirements. These options shall include, but 

. 	 not be limited to, all of the following: 

. (A) Enrolling in an adult education program. . . 


(B) Enrolling in a community college. 	
I 

- (C) Continuing enrollment in the pupil's school district. 

(D),Continuing t o  receive intensive instruction and services for up to two. consecutive 


academic years after ,completion of grade 12 orauntil the pupil has passed both parts of the 
high school exit examination, whichever comes first. . .' 

(2) A copy of the list of coursework and experience necessary shall be provided to the pupil 
and his or her parent or legal guardian. The school district shall ensure that the list of 
coursework and experience is part of the cumulative records of the'pupil. . 

'" i ' 

-
; 

, 	 . 

(d) As a condition of receipt of funds pursuant to this article, a school district shall require . 
each school within its jurisdiction to offer and schedule an individual conference with each ., 
pupil, identified in paragraphs (1)and (2) of subdivision (b), and his or her parent or legal, 
guardian, and a school counselor. The individual conference s h d  be scheduled, 6 theextent 
feasible, according to the following requirements: . . 

(1) For a pupil enrolled in grade 7, the conference shall occur before January of that school 
year in which the pupil is enrolled in'grade 7. 

(2) For a pupil enrolled in grade 10, the conference shall occur between the spring of that . 
school year in which the pupil is enrolled in grade 10 and the fall of the following school year 
in which the pupil would be enrolled in grade 11. For the 200647 school year, the 
conference shall occur on or before December 31,2006. 

(3) For a pupil enrolled in grade 12, the conference shall occur after November of that ! 

school year in which the pupil is enrolled in grade 12, but before March of the same school 
year. 

(e) During the individual conference described in subdivision (d), the school counselor shall.. 
; 	apprise the pupil identified in paragraphs (1)and (2) of subdivision (b), and his or her parent 

or legal guardian of the following: 
'(1) Consequences of not passing the high school exit examination. 	

11 
(2) Programs, courses, and career technical education options available for pupils needed -

for satisfactory completion of middle or high school. 
(3) Cumulative records and transcripts of the pupil. 	 , , . 

(4) 	Performance on standardized and diagnostic assessments of the pupil. &-'I 
(5) 	Remediation strategies, high school courses, and alternative education options available 

to the pupil, including, but not limited to, informing pupils of the option to receive intensive 
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instruction and services for up to two consecutive academic years after completion of grade 12 
or until the pupil has passed both parts of the high school exit examination, whichever comes -
first. 

(6) Information on postsecondary education and training. 
(7) The pupil's score on the English language arts or mathematics portion of the California 

Standards Test administered in grade 6, as applicable. 
SEC. 4.5. Section 52378 of the Education Code is amended to read: * . 

52378. The Middle and High School Supplemental Counseling Program is hereby estab- 
lished for the purpose of providing additional counseling services to pupils in grades 7 to 12, 
inclusive. As a condition of receiving funds, ,the governing board of each school district 
maintaining any of grades 7 to 12, inclusive, shall do all of the following: 

(a) The program shall be adopted at a public meeting of the governing board of a school 
district and shall include all of the following: 

(1) A provision for individualized review of the * * * academic and deportment records -of 
the pupil. 

(2) A provision for individualized review of the career goals of, and the available academic 
and career technical education opportunities and community and workplace experiences 
available to, the pupil that may support the pursuit of the goals of the pupil. 

(3) A provision for a counselor to meet with each pupil and if practicable, the parents or 
l egx  guardian of the pupil * * * to explain the academic and deportment records of the pupil, 
his or her educational options, the coursework and academic progress needed for satisfactory 
completion of middle or high school, passage of the high. school exit examination, and 
eligibility for admission to a four-year institution of postsecondary education, including the, 
University of California and the California State University, as well as the availability. of 
intensive instruction and services as required pursuant to subdivision (c) of Section 37254, for 
up to two consecutive academic years after the completion of grade 12 or until the pupil has 
passed both parts of the high school exit examination, whichever comes first, for those pupils 
who have not passed one or both parts of the high school exit examination by the end of grade 
12. and the availabilitv of career technical education. The educational o~t ions  emlained at  
d 

the meeting * * *, if services are available, shall include & college prep&atory and 
* * * career technical education programs, including regional occupational centers and 
programs and any other alternatives available to pupils within the school district. . 

(b) In addition to the counseling services described in subdivision (a), school districts shall 
identlfy pupils who are at risk of not graduating with the rest of their class, are not earning 
credits at a rate that will enable them to pass the high school exit examination, or do not have 
sufficient training to dlow them to fully engage in their chosen career, and shall do all of the 
following: 

(1) Require each school within its jurisdiction that enrolls pupils in grades 10 and 12 to 
develop a list of coursework and experience necessary to assist 'each pupil in * * * his or her 
respective grade that has not passed one or both parts of the high school exit examination or I 

has not satisfied, or is not on track to satisfy, the currfcular requirements for admission to the I 

University of California and the California State University, and to successfully transition to 
postsecondary education or employment. 

(2) Require each school within its jurisdiction that enrolls pupils in grade 7 to develop a list 
of coursework and experience necessary to assist each pupil in grade 7 who is deemed to be at 
the far below basic level in English language arts or mathematics pursuant to California 
Standards Tests administered to pupils in grade 6 to successfully transition t o  high school and 
meet all graduation requirements, including passing the high school exit examination. 

(3) Reauire each school within its iurisdiction that enrolls xtu~ils in made 7 to develoz, a list 
of c6ursekork and experience necessary to assist each pupil 'in =grade7 to begin to satisfy the 
curricular requirements for admission to the University of California and the California State 
University. 

* * * (4) Require each school within its jurisdiction to provide a copy of the * * * lists-
developed pursuant to paragraphs (2) and (3) to the pupil and his or her parent or legal 
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guardian. The school district shall ensure that the list of coursework and experience is part 
of the cumulative records of the pupil. 

(5) Inform the pupil who has not passed one or both parts of the high school exit 
examination of the option of intensive instruction and services. 

(c)(l) In addition to the items identified in subdivision (b), the list of coursework and 
experience for a pupil enrolled in grade 12 shall include options for continuing his or her 
education if he or she fails to meet graduation requirements. These options shall include, but 
not be limited to, all of the following: 

(A) Enrolling in an adult education program. 
(B) Enrolling in a community college. 
(C) Continuing enrollment in the * * * school district of the pupil. 
(D) Continuing to receive intensive instruction and services for up to two consecutive 

academic years after completion of grade 12 or until the pupil has passed both parts of the 
high school exit examination, whichever comes first. 

(2) A copy of the list of coursework and experience necessary shall be provided to the pupil 
and his or her parent or legal guardian. The school district shall ensure that the list of 
coursework and experience is part of the cumulative records of the pupil. 

(d) As a condition of receipt of funds pursuant to this article, a school district shall require 
each school within its jurisdiction to offer and schedule an individual conference with each 
pupil, identified in paragraphs (1) and (2) of subdivision (b), and his or her parent or legal 
guardian, and a school counselor. The individual conference shall be scheduled, to the extent 
feasible, according to the following requirements: 

(1) For a pupil enrolled in grade 7, the conference shall occur before January of that school 
year in which the pupil is enrolled in grade 7. .. .. 

(2) For a pupil enrolled in grade 10, the conference shall occur between the spring of that 
school year in which the pupil is enrolled in grade 10 and the fall of the following school year 
in which the pupil would be enrolled in grade 11. For * * * a school operating on a 
multitrack, year-round calendar, the conference for a pupil enrolled in grade 10 shall occur 
* * * in the timeframe that is equivalent to that specified timeframe for a school operating on 
a traditional calendar. I ' _ 

(3) For a pupil enrolled in grade 12, the conference shall occur after November of that , 

school year in which the pupil is enrolled in grade 12, but before March of the same school 
1 1 ,  

year. For a school operating on a multitrack, year-round calendar, the conference for a pupil 
' 

enrolled in grade 12 shall occur in the timeframe that is equivalent to that specified timeframe 
for a school operating on a traditional calendar. - .. .  , 

(e) During the individual conference described in subdivision (d), the school counselor shall. -
apprise the pupil identified in paragraphs (1) and (2) of subdivision (b), and his or her parent .A : :" 
or legal guardian of the following: 

1 .  

(1) Consequences of not passing the high school exit examination. I I - - ,I-Il 

(2) Programs, courses, and career technical education options available for pupils needed ; 
for satisfactory completion of middle or high school. - , - , ,:,,r-

- - c;,p- - 1 - - ' , f k r - b h  

(3) Cumulative records and transcripts of the pupil. 
(4) Performance on standardized and diagnostic assessments of the pupil. 
(5) Remediation strategies, high school courses, and alternative education options 

to the pupil, including, but not limited to, informing pupils of the option to receive 
instruction and services for up to two consecutive academic years after completion of 
or until the pupil has passed both parts of the high school exit examination, whichev 
first.-

(6) Information on postsecondary education and training. 
(7) The * * * score of the pupil on the English language arts or mathematics portion 

California Standards Test administered in grade 6, as applicable. 
(8) Eligibility requirements, including coursework and test requirements, and the' p' 

of the pupil toward satisfaction of those requirements for admission to four-year ins 
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of postsecondary education, including, at least, 'the University of California and the California 
State University. 

(9) The availability of financial aid for postsecondary education. 
SEC. 5.  Section 52380 of the Education Code is amended to read: 

' 52380. As a condition of receipt of funds pursuant to this chapter, a school district shall 
submit an annual report to the Superintendent and the appropriate county superintendent of 
schools in a manner determined by the Superintendent that describes the number of pupils 
served, the number of school counselors involved in conferences, the number and percentage 
of pupils who participated in conferences and who successfully pass the high school exit 
examination, and the number and percentage of pupils who participated in conferences and 
who fail to pass one or both sections of the exit examination, and a summary of the most 
prevalent results for pupils based on the graduation plans developed pursuant to this chapter. 
The. report also shall contain an assurance that the school district has complied with 
subdivision (e) of Section 52378. 

SEC. 6. Section 4.5 of this bill incorporates amendments to Section 52378 of the 
Education Code proposed by both this bill a id  SB 405. It shall only become operative if (1) 
both bills are enacted and become effective on or before January 1,2008, but this bill becomes 
operative first, (2) each bill amends Section 52378 of the Education Code, and (3) this bill is 
enacted after SB 405, in which case Section 52378 of the Education Code, as amended by 
Section 4 of this bill, shall remain operative only until the operative date of SB 405, at  which 
time Section 4.5 of this bill shall become operative. 

SEC. 7. If the Commission on State Mandates determines that this act contains costs 
mandated by the state, reimbursement to local agencies and school districts for those costs 
shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Government Code, 

SEC. 8. (a) Of the funds appropriated in Item 6110-266-0001 of Section 2.00 of the 
Budget Act of 2007, up to one million five hundred thousand dollars ($1,500,000) may be used 
to provide funding to county offices of education for the oversight )activities required pursuant 
to subparagraph (E)of paragraph (2) of subdivision (c) of Section 1240 of the Education Code. 
The statewide organization that represents county superintendents of schools shall recom- 
mend a methodology for allocation of these funds to the Superintendent of Public Instruction , 

by October 1,2007. The Superintendent of Public Instruction may modlfy the methodology, 
subject to approval by the Department of Finance and 30-day notification to the appropriate 
policy and fiscal committees of the Legislature. Funds shall not be allocated prior to the 
expiration of the 30-day notification period. 

(b) It is the intent of the Legislature that the allocation method specifed in subdivision (a) 
be applied for the 2007-08 fiscal year and the determination of allocations for the 2008-09 
fiscal year .and each fiscal year thereafter be subject to the normal budget process. 

SEC. 9. This act is an urgency statute necessary for the immediate preservation of the 
public peace, health, or safety within the meaning of Article N of the Constitution and shall 
go into immediate effect. The facts constituting the necessity are: 

In order to provide timely assistance to the pupils of the classes of 2006 and 2007 who have 
not passed one or both sections of the high school exit examination by the end of grade 12, it 
is necessary that this bill take effect immediately. 

SCHOOLS AND SCHOOL DISTRICTS-HIGH SCHOOLS. 
OR SECONDARY SCHOOLS-CURRICULUM 

CHAPTER 527 

A.B. No. 428 

AN ACT to amend Section 48980 of, and to add Section 51229 to, the Education Code, relating40 
,.: high school curriculum. 

[Filed with Secretary of State October 12, 2007.1 
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These regulations implement the School Facilities Needs Assessment Grant Program and the Emergency Repair Program. 
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Director  o f  General  Services. 

The Director of  General Services, or the Director's legal designee, shall perform all acts necessary t o  carry out the provisions 
o f  these regulations except such functions reserved to  the Board and to  other agencies by  law or by  Sections 1859.300 
through 1859.329, inclusive. These acts t o  be performed include, bu t  are not  limited to, entering into contracts t o  administer 
t he  regulations. 
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5 1859.302. Definitions. 

For the purposes of these Subgroup 5.7 regulations, the terms set forth below shall have the following meanings, 
subject to the provisions of the Act: 
"Accepted Application(s)" means a Local Educational Agency (LEA) has submitted the application and all documents 
to the Office of Public School Construction (OPSC) that are required to be submitted with the application as identified 
in the General Information and Required Documentation section of the Form SAB 61-03,Grant Request,(Rev. 01/07), 
as appropriate, and the OPSC has accepted the application. 
"Act" means California Education Code (EC) Sections 17592.70 through 17592.73, inclusive, and 41207.5. 
"Apportionment" means an allocation of funds by the Board for eligible School Facilities Needs Assessment Grant 
Program or Emergency Repair Program costs. 
"Board" means the State Allocation Board as established by Section 15490 of the Government Code. 
"CBEDS Report" means the enrollment information provided through the California Basic Educational Data System 
(CBEDS) by the LEA to the California Department of Education (CDE). 
"Certification of Eligibility" means the on-line worksheet provided by the OPSC and accessible through the OPSC 
Website at www.opsc.dgs.ca.gov for the purpose of a one-time determination of whether a school site meets the 
provisions of Section 1859.31 1(b). 
"Cosmetic Repairs" means repairs that enhance the physical environment of the school and are not directly related to 
the mitigation of a health and safety hazard. 
"Deferred Maintenance Program (DMP)" means the State deferred maintenance funding authorized by EC Sections 
17582 through 17588, inclusive. 
"Emergency Facilities Needs" means structures or systems that in their present condition pose an immediate threat 
to the health and safety of pupils and staff while at school. 
"Emergency Repair Program (ERP)" means the repair program implemented under the Act, Senate Bill 6, Chapter 
899, Statutes of 2004. 
"ERP Grant" means an Apportionment provided by the State to the LEA for eligible costs, pursuant to EC Section 
17592.72 and Regulation Sections 1859.323, 1859.323.1, and 1859.323.2. 
"Employee" means an individual that is a classified or certificated temporary, probationary or permanent employee 
receiving a warrant as payment from the LEA. 
"Expended" means work has been completed, or services rendered, and a warrant has been issued for payment. 
"Forni SAB 61-01" means theNeeds Assessment Report, Form SAB 61-01 (New 01/05), which is incorporated by 
reference. 
"Form SAB 61-02" means theExpenditure Report, Form SAB 61-02 (New 02/05), which is incorporated by reference. 
"Form SAB 61-03" means theGrant Request, Form SAB 61-03 (Rev. 01/07), which is incorporated by reference. 
"Form SAB 61-04" means theExpenditure Report, Form SAB 61-04 (New 01/07), which is incorporated by reference. 
"Grant" means an apportionment for a request for an Emergency Repair Program project and can include 
reimbursement for projects already completed. 
"Grant Adjustment" means an increase or a decrease in the Grant after review of the Form SAB 61-04. 356
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"Interim Evaluation Instrument" means the evaluation tool developed pursuant to  EC Section 17002. 
"LEA Representative" means a member of the LEA staff or other agent authorized to  execute and file application(s) 
with the Board on behalf of  the LEA and/or act as liaison between the Board and the LEA. 
"Like-Kind IYaterial/System" means a building material or system that is substantially identical in function t o  the 
existing building material or system to  be replaced. 
"Local Educational Agency (LEA)" means a school district or  county office o f  education meeting the requirements of 
Section 14101(18)(A) or (B) o f  the federal Elementary and Secondary Education Act o f  1965. 
"IVeeds Assessment" means the review of the facilities conducted pursuant to  the Section 1859.315(c), the Form SAB 
61-01 and EC Section 17592.70. 
"Needs Assessment Grant" means the funding provided pursuant t o  EC Section 17592.70(c) and Sections 1859.312 
and 1859.313. 
"Nonessential Repairs" means work that is not directly related to  the mitigation of  a health and safety hazard 
including, but not limited to, repairs to  correct items not in compliance with Title 24 of the California Code of 
Regulations that existed prior t o  and are not  an Emergency Facilities Needs. 
"Office of Public School Construction (OPSC)" means the State office within the Department of General Services that 
assists the Board as necessary and administers the School Facilities Needs Assessment Grant Program and the 
Emergency Repair Program. 
"Pupil" means a student enrolled in any grade Kindergarten through grade twelve including individuals with 
exceptional needs meeting the provisions of  EC Section 56026. 
"Ready for Apportionment" means a review of  an Accepted Application has been completed by the OPSC and i t  has 
been determined that  it meets all requirements of  law for an Apportionment, and the OPSC will recommend approval 
t o  the Board. 
"Routine Restricted Maintenance Account" means the account into which funds are deposited by LEAS pursuant t o  EC 
Section 17070.75. 
"School Facilities Emergency Repair Account" means the account established by the OPSC pursuant t o  EC Section 
17592.71(a). 
"School Facilities Needs Assessment Grant Program" means the one-time assessment of  school facilities implemented 
under the Act, Senate Bill 6, Chapter 899, Statutes of 2004. 
"School Facility Program (SFP)" means the Leroy F. Greene School Facilities Act of 1998, commencing with EC 
Section 17070.10. 
"Section" means a section in these Subgroup 5.7 regulations. 
"Unfunded List" means an information list o f  unfunded projects including projects partially funded on a prorated basis 
pursuant to  Section 1859.322(b)(l). 
"Web-Based Needs Assessment" means the on-line Form SAB 61-01 provided by the OPSC and accessible .through 
.the OPSC Website a t  www.opsc.dgs.ca.gov for the one-time purpose of  submitt ing the  Needs Assessment data 
electronically. 
"Web-Based Progress Report Survey" means the on-line worksheet provided by the OPSC and accessible through the 
OPSC Website at  www.opsc.dgs.ca.gov for the purpose of submitting a one-time report on the progress made toward 
completing the Needs Assessment. 
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31-2007 or emergency language will be repealed by operation of law on the 
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4. Certificate of Compliance as to 7-2-2007 order transmitted to OAL 11-5-2007 

and filed 12-18-2007 (Register 2007, No. 51). 
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5 1859.310.  General. 

A school site that q ~ ~ a l i f i e s  for the School Facilities Needs Assessment Grant Program according to the provisions of EC Section 
17592.70(b) shall be allocated funds by  the Board i n  order to  conduct a one-time comprehensive school facilities needs 
assessment. An LEA that  receives funds under this Article shall be required to  complete and submit a Web-Based Needs 
Assessment to the OPSC for each school site meeting the provisions of  Section 1859.311. 
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5 1859 .311 .  El igible Schools .  

An  LEA t h a t  has a school si te meet ing all o f  t h e  following is eligible fo r  the  School Facilities Needs Assessment Grant  Program: 
(a) The school was identif ied on  the  l ist publ ished b y  the  CDE pursuant to  EC Section 17592.70(b). 

(b) The school was newly  constructed pr ior  t o  January 1, 2000. 
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Apportior~ment of  Funds. 

The Board shall allocate ten dollars ($10) per Pupil enrolled in eligible school sites, according t o  the 2003 October 
CBEDS Report, for each school site identified by CDE pursuant t o  Section 1859.311(a). A minimum allocation of 
seven thousand five hundred dollars ($7,500) shall be made for each school site. Once an Apportionment has been 
made by the Board and the OPSC has received the Certification of Eligibility, funds for  eligible school sites will be 
released by OPSC t o  the LEA with jurisdiction over the school site(s) along with requirements for the money t o  be 
spent a t  the eligible school site(s) in accordance with Section 1859.313. Any school site not  meeting the provisions of 
Section 1859.311(b) is ineligible for funding ~ ~ n d e r  these regl-~lations. Apportionments shall be reduced by the grant 
amount  allocated for ineligible school sites upon receipt of the Certification of Eligibility. 
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Supreme Court of California
WESTERN SECURITY BANK, N.A., Petitioner,

v.
THE SUPERIOR COURT OF LOS ANGELES

COUNTY, Respondent;
BEVERLY HILLS BUSINESS BANK et al., Real
Parties in Interest. VISTA PLACE ASSOCIATES

et al., Petitioners,
v.

THE SUPERIOR COURT OF LOS ANGELES
COUNTY, Respondent; WESTERN SECURITY

BANK, N.A., et al., Real Parties in Interest.

No. S037504.
Apr 7, 1997.

SUMMARY
After a partnership went into default on a loan

it had obtained from a bank, the bank and the part-
nership modified the terms of the loan, and the gen-
eral partners obtained unconditional, irrevocable
standby letters of credit in favor of the bank as ad-
ditional collateral. When the partnership again went
into default, the bank foreclosed nonjudicially on
the real property securing the loan and then presen-
ted the letters of credit to the issuer so as to cover
the unpaid deficiency. The issuer brought an action
for declaratory relief, seeking a declaration that it
was not obligated to accept or honor the bank's
tender of the letters of credit or, alternatively, a de-
claration that, if it was required to honor the letters,
the partners were obligated to reimburse the issuer.
The trial court entered a judgment decreeing that
the issuer was required to honor the letters of credit
and that the issuer was not barred from severally
seeking reimbursement from the partners. (Superior
Court of Los Angeles County, No. BC031239, Ern-
est George Williams, Judge.) The Court of Appeal,
Second Dist., Div. Three, No. B066488, reversed,
concluding that, under Code Civ. Proc., § 580d,
part of the antideficiency law, the issuer of a
standby letter of credit, provided to a real property

lender by a debtor as additional security, may de-
cline to honor it after receiving notice that it is to
be used to discharge a deficiency following the be-
neficiary-lender's nonjudicial foreclosure on real
property. Thereafter, the Legislature enacted ur-
gency legislation (Sen. Bill No. 1612), providing
that an otherwise conforming draw on a letter of
credit does not contravene the antideficiency laws
and that those laws afford no basis for refusal to
honor a draw (Code Civ. Proc., § 580.5). After the
Supreme Court granted review and returned the
matter to the Court of Appeal for reconsideration in
light of the urgency legislation, the Court of Appeal
concluded the legislation constituted a substantial
change in existing law and thus was prospective
only and had no impact on the Court of Appeal's
earlier conclusions regarding the parties' rights and
obligations.

The Supreme Court reversed the judgment of
the Court of Appeal and remanded. The court held
that the Court of Appeal erred in concluding that
the enactment of Sen. Bill No. 1612 had no effect
on this case. The Legislature explicitly intended to
abrogate the Court of Appeal's prior decision to cla-
rify the parties' obligations when letters of credit
support loans also secured by real property. The
Court of Appeal mistook standby letters of credit
for an attempt to evade the antideficiency and fore-
closure laws by seeing them only as a form of guar-
anty, and also overlooked that the parties specific-
ally intended the standby letters of credit to be ad-
ditional security. When viewed as additional secur-
ity for a note also secured by real property, a
standby letter of credit does not conflict with the
statutory prohibition of deficiency judgments. Fur-
ther, the Legislature manifestly intended the re-
spective obligations of the parties to a letter of
credit transaction to remain unaffected by the anti-
deficiency laws, whether those obligations arose
before or after enactment of Sen. Bill No. 1612.
Since the Legislature's action constituted a clarific-
ation of the state of the law before the Court of Ap-

933 P.2d 507 Page 1
15 Cal.4th 232, 933 P.2d 507, 62 Cal.Rptr.2d 243, 32 UCC Rep.Serv.2d 534, 97 Cal. Daily Op. Serv. 2554, 97 Daily
Journal D.A.R. 4507
(Cite as: 15 Cal.4th 232)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Exhibit J

440

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580D&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L


peal's decision, rather than a change in the law, the
legislation had no impermissible retroactive con-
sequences, and it governed this case. (Opinion by
Chin, J., with George, C. J., Baxter, and Brown, JJ.,
concurring. Concurring and dissenting opinion by
Werdegar, J. Concurring and dissenting opinion by
Mosk, J., with Kennard, J., concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b, 1c) Letters of Credit § 10--Duties and Priv-
ileges of Issuer--Letters Presented to Cover Defi-
ciency--Following Nonjudicial Foreclosure-
-Retroactivity of New Legislation.

In an action brought by the issuer of letters of
credit against a bank that had loaned money to a
partnership secured by real property, and against
the partnership and its general partners, the Court
of Appeal erred in concluding that the Legislature's
postjudgment enactment of urgency legislation
(Sen. Bill No. 1612), providing that an otherwise
conforming draw on a letter of credit does not con-
travene the antideficiency laws and that those laws
afford no basis for refusal to honor a draw (Code
Civ. Proc., § 580.5), had no effect on a prior Court
of Appeal holding in this case to the effect that, un-
der Code Civ. Proc., § 580d, the issuer of a standby
letter of credit, provided to a real property lender
by a debtor as additional security, may decline to
honor it after receiving notice that it is to be used to
discharge a deficiency following the beneficiary-
lender's nonjudicial foreclosure on real property.
The partners obtained the letters of credit as addi-
tional collateral for repayment of the loan and
presented the letters for payment to the issuer after
the bank foreclosed nonjudicially on the real prop-
erty. The Legislature explicitly intended to abrogate
the Court of Appeal's prior decision to clarify the
parties' obligations when letters of credit support
loans also secured by real property. The Court of
Appeal mistook standby letters of credit for an at-
tempt to evade the antideficiency and foreclosure
laws by seeing them only as a form of guaranty,
and also overlooked that the parties specifically in-
tended the standby letters of credit to be additional

security. When viewed as additional security for a
note also secured by real property, a standby letter
of credit does not conflict with the statutory prohib-
ition of deficiency judgments. Further, the Legis-
lature manifestly intended the respective obliga-
tions of the parties to a letter of credit transaction to
remain unaffected by the antideficiency laws,
whether those obligations arose before or after en-
actment of Sen. Bill No. 1612. Since the Legis-
lature's action constituted a clarification of the state
of the law before the Court of Appeal's decision,
rather than a change in the law, the legislation had
no impermissible retroactive consequences, and it
governed this case.
[See 3 Witkin, Summary of Cal. Law (9th ed. 1987)
Negotiable Instruments, § 11.]
(2) Statutes § 5--Operation and Effect-
-Retroactivity.

Statutes do not operate retrospectively unless
the Legislature plainly intended them to do so. A
statute has retrospective effect when it substantially
changes the legal consequences of past events. A
statute does not operate retrospectively simply be-
cause its application depends on facts or conditions
existing before its enactment. When the Legislature
clearly intends a statute to operate retrospectively,
the courts are obliged to carry out that intent unless
due process considerations prevent them from do-
ing so.

(3) Statutes § 5--Operation and Effect-
-Retroactivity--Amendments-- Purpose--Change in
Law or Clarification.

A statute that merely clarifies, rather than
changes, existing law does not operate retrospect-
ively even if applied to transactions predating its
enactment. The courts assume that the Legislature
amends a statute for a purpose, but that purpose
need not necessarily be to change the law. The
courts' consideration of the surrounding circum-
stances can indicate that the Legislature made ma-
terial changes in statutory language in an effort
only to clarify a statute's true meaning. Such a le-
gislative act has no retrospective effect because the
true meaning of the statute remains the same. One
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such circumstance is when the Legislature promptly
reacts to the emergence of a novel question of stat-
utory interpretation. An amendment that in effect
construes and clarifies a prior statute must be ac-
cepted as the legislative declaration of the meaning
of the original act, where the amendment was adop-
ted soon after the controversy arose concerning the
proper interpretation of the statute. In such a case,
the amendment may logically be regarded as a le-
gislative interpretation of the original act-a formal
change-rebutting the presumption of substantial
change. Even so, a legislative declaration of an ex-
isting statute's meaning is neither binding nor con-
clusive in construing the statute. Ultimately, the in-
terpretation of a statute is an exercise of the judicial
power that the Constitution assigns to the courts.

(4) Statutes § 5--Operation and Effect-
-Retroactivity--Legislative Intent-- Change in Law
or Clarification.

A subsequent expression of the Legislature as
to the intent of a prior statute, although not binding
on the court, may properly be used in determining
the effect of a prior act. Moreover, even if the court
does not accept the Legislature's assurance that an
unmistakable change in the law is merely a clarific-
ation, the declaration of intent may still effectively
reflect the Legislature's purpose to achieve a retro-
spective change. Whether a statute should apply
retrospectively or only prospectively is, in the first
instance, a policy question for the legislative body
enacting the statute. Thus, where a statute provides
that it clarifies or declares existing law, such a pro-
vision is indicative of a legislative intent that the
amendment apply to all existing causes of action
from the date of its enactment. In accordance with
the general rules of statutory construction, the court
must give effect to this intention unless there is
some constitutional objection to it.

(5) Letters of Credit § 10--Duties and Privileges of
Issuer--Independence Principle.

The liability of the issuer of a letter of credit to
the letter's beneficiary is direct and independent of
the underlying transaction between the beneficiary

and the issuer's customer. Under the independence
principle, a letter of credit is an independent obliga-
tion of the issuing bank rather than a form of guar-
anty or a surety obligation (Cal. U. Com. Code, §
5114, subd. (1)). Thus, the issuer of a letter of cred-
it cannot refuse to pay based on extraneous de-
fenses that might have been available to its custom-
er. Absent fraud, the issuer must pay upon proper
presentment, regardless of any defenses the custom-
er may have against the beneficiary based in the un-
derlying transaction.

(6) Letters of Credit § 10--Duties and Privileges of
Issuer--Independence Principle--Effect of Draw on
Letter of Credit.

A standby letter of credit is a security device
created at the request of the customer/debtor that is
an obligation owed independently by the issuing
bank to the beneficiary/creditor. A creditor that
draws on a letter of credit does no more than call on
all of the security pledged for the debt. When it
does so, it does not violate the prohibition of defi-
ciency judgments.
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CHIN, J.
This case concerns the extent to which two dis-

parate bodies of law interact when standby letters
of credit are used as additional support for *237
loan obligations secured by real property. On one
side we have California's complex web of foreclos-
ure and antideficiency laws that circumscribe en-
forcement of obligations secured by interests in real
property. On the other side is the letter of credit
law's “independence principle,” the unique charac-
teristic of letters of credit essential to their commer-
cial utility.

The antideficiency statute invoked in this case
is Code of Civil Procedure section 580d. That sec-
tion precludes a judgment for any loan balance left
unpaid after the lender's nonjudicial foreclosure un-
der a power of sale in a deed of trust or mortgage
on real property. (See Roseleaf Corp. v.
Chierighino (1963) 59 Cal.2d 35, 43-44 [ 27
Cal.Rptr. 873, 378 P.2d 97].) FN1 The independ-
ence principle, in summary form, makes the letter
of credit issuer's obligation to pay a draw conform-
ing to the letter's terms completely separate from,
and not contingent on, any underlying contract
between the issuer's customer and the letter's bene-
ficiary. (See, e.g., Cal. U. Com. Code, § 5114,

subd. (1); San Diego Gas & Electric Co. v. Bank
Leumi (1996) 42 Cal.App.4th 928, 933-934 [ 50
Cal.Rptr.2d 20].) FN2

FN1 In pertinent part, Code of Civil Pro-
cedure section 580d provides: “No judg-
ment shall be rendered for any deficiency
upon a note secured by a deed of trust or
mortgage upon real property or an estate
for years therein hereafter executed in any
case in which the real property or estate for
years therein has been sold by the mort-
gagee or trustee under power of sale con-
tained in the mortgage or deed of trust.”

FN2 In 1996, the Legislature completely
revised division 5 of the California Uni-
form Commercial Code, which pertains to
letters of credit. (Stats. 1996, ch. 176.) The
enactment of chapter 176 repealed the
former division 5 and added a new division
5. (Stats. 1996, ch. 176, §§ 6, 7.) The new
provisions apply to letters of credit issued
after the statute's effective date. (Stats.
1996, ch. 176, § 14.) Letters of credit is-
sued earlier are to be dealt with as though
the repeal had not occurred. (Stats. 1996,
ch. 176, § 15.) We have no occasion in this
case to consider the provisions of the new
division 5.

The Legislature (Stats. 1996, ch. 497, § 7)
later amended a statutory reference found
in California Uniform Commercial Code
section 5114 as it existed before chapter
176 was enacted. This second legislative
action might appear to restore the prior
section 5114 from the repealed former di-
vision 5 and possibly leave two sections
numbered 5114 in the new division 5. (See
Cal. Const., art. IV, § 9; Gov. Code, §
9605.) We have no occasion in this case to
address the meaning or effect of this seem-
ing incongruity either.

All references to section 5114 in this opin-
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ion are to California Uniform Commercial
Code section 5114 as it existed before the
1996 legislation.

The Court of Appeal perceived a conflict
between the public policies behind Code of Civil
Procedure section 580d and the independence prin-
ciple under the facts of this case. Here, after nonju-
dicial foreclosure of the real property security for
its loan left a deficiency, the lender attempted to
draw on the standby letters of credit of which it was
the beneficiary. Ordinarily, the issuer's payment on
a letter of credit would require the borrower to re-
imburse the issuer. (See § 5114, subd. (3).) The
Court of Appeal considered that this result indir-
ectly imposed on the borrower the equivalent of a
*238 prohibited deficiency judgment. The court
concluded the situation amounted to a “fraud in the
transaction” under section 5114, subdivision (2)(b),
one of the limited circumstances justifying an is-
suer's refusal to honor its letter of credit.

The Legislature soon acted to express a clear,
contrary intent. It passed Senate Bill No. 1612
(1993-1994 Reg. Sess.) (hereafter Senate Bill No.
1612) as an urgency measure specifically meant to
abrogate the Court of Appeal's holding. (Stats.
1994, ch. 611, §§ 5, 6.) In brief, the aspects of Sen-
ate Bill No. 1612 we address provided that an oth-
erwise conforming draw on a letter of credit does
not contravene the antideficiency laws and that
those laws afford no basis for refusal to honor a
draw. After the Legislature's action, we returned the
case to the Court of Appeal for reconsideration in
light of the statutory changes. On considering the
point, the Court of Appeal concluded the Legis-
lature's action was prospective only and had no im-
pact on the court's earlier analysis of the parties'
rights and obligations. Accordingly, the Court of
Appeal reiterated its former conclusions.

We again granted review and now reverse. The
Legislature's manifest intent was that Senate Bill
No. 1612's provisions, with one exception not in-
volved here, would apply to all existing loans se-
cured by real property and supported by outstand-

ing letters of credit. We conclude the Legislature's
action constituted a clarification of the state of the
law before the Court of Appeal's decision. The le-
gislation therefore has no impermissible retroactive
consequences, and we must give it the effect the
Legislature intended.

I. Factual and Procedural Background
On October 10, 1984, Beverly Hills Savings

and Loan Association, later known as Beverly Hills
Business Bank (the Bank), loaned $3,250,000 to
Vista Place Associates (Vista), a limited partner-
ship, to finance the purchase of real property im-
proved with a shopping center. Vista's general part-
ners, Phillip F. Kennedy, Jr., John R. Bradley, and
Peter M. Hillman (the Vista partners), each signed
the promissory note. The loan transaction created a
“purchase money mortgage,” as it was secured by a
“Deed of Trust and Assignment of Rents” as well
as a letter of credit.

Vista later experienced financial difficulties,
and the loan went into default. Vista asked the
Bank to modify the loan's terms so Vista could con-
tinue operating the shopping center and repay the
debt. The Bank and Vista agreed to a loan modific-
ation in February 1987, under which the three Vista
partners each obtained an unconditional, irrevoc-
able standby letter of *239 credit in favor of the
Bank in the amount of $125,000, for a total of
$375,000. These were delivered to the Bank as ad-
ditional collateral security for repayment of the
loan. Under the modification agreement, the Bank
was entitled to draw on the letters of credit if Vista
defaulted or failed to pay the loan in full at matur-
ity.

Western Security Bank, N.A. (Western) issued
the letters of credit at the Vista partners' request.
Each partner agreed to reimburse Western if it ever
had to honor the letters. Under the agreement, each
Vista partner gave Western a $125,000 promissory
note. FN3

FN3 The parties' arrangements reflected a
common use of letters of credit. A letter of
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credit typically is an engagement by a fin-
ancial institution (the issuer), made at the
request of a customer (also referred to as
the applicant or account party) to pay a
specified sum of money to another person
(the beneficiary) upon compliance with the
conditions for payment stated in the letter
of credit, i. e., presentation of the docu-
ments specified in the letter of credit. (See
Gregora, Letters of Credit in Real Property
Finance Transactions (Spring 1991) 9 Cal.
Real Prop. J. 1, 1-2.)

A letter of credit transaction involves at
least three parties and three separate and
independent relationships: (1) the relation-
ship between the issuer and the beneficiary
created by the letter of credit; (2) the rela-
tionship between the customer and the be-
neficiary created by a contract or promis-
sory note, with the letter of credit securing
the customer's obligations to the benefi-
ciary under the contract or note; and (3)
the relationship between the customer and
the issuer created by a separate contract
under which the issuer agrees to issue the
letter of credit for a fee and the customer
agrees to reimburse the issuer for any
amounts paid out under the letter of credit.
(Gregora, Letters of Credit in Real Prop-
erty Finance Transactions, supra, 9 Cal.
Real Prop. J. at p. 2; San Diego Gas &
Electric Co. v. Bank Leumi, supra, 42
Cal.App.4th at pp. 932-933; see Voest-
Alpine Intern. Corp. v. Chase Manhattan
Bank (2d Cir. 1983) 707 F.2d 680, 682;
and Colorado Nat. Bank, etc. v. Bd. of
County Com'rs (Colo. 1981) 634 P.2d 32,
36-38, for a discussion of the history and
structure of letter of credit transactions.)

Letters of credit can function as payment
mechanisms. For example, in sales transac-
tions a letter of credit assures the seller of
payment when parting with goods, while

the conditions for payment specified in the
letter of credit (often a third party's docu-
mentation, such as a bill of lading) assure
the buyer the goods have been shipped be-
fore payment is made. (Gregora, Letters of
Credit in Real Property Finance Transac-
tions, supra, 9 Cal. Real Prop. J. at p. 3.)
In the letter of credit's role as a payment
mechanism, a payment demand occurs in
the ordinary course of business and is con-
sistent with full performance of the under-
lying obligations. (Ibid.)

The use of letters of credit has now expan-
ded beyond that function, and they are em-
ployed in many other types of transactions
in which one party requires assurances the
other party will perform. (Gregora, Letters
of Credit in Real Property Finance Trans-
actions, supra, 9 Cal. Real Prop. J. at p. 3.)
When used to support a debtor's obliga-
tions under a promissory note or other debt
instrument, the so-called “standby” letter
of credit typically provides that the issuer
will pay the creditor when the creditor
gives the issuer written certification that
the debtor has failed to pay the amount due
under the debtor's underlying obligation to
the creditor. (Ibid.) Thus, a payment de-
mand under a standby letter of credit indic-
ates that there is a problem-either the cus-
tomer is in financial difficulty, or the bene-
ficiary and the customer are in a dispute. (
Ibid.)

In December 1990, the Bank declared Vista in
default on the modified loan. The Bank recorded a
notice of default on February 13, 1991, and began
*240 nonjudicial foreclosure proceedings. (Civ.
Code, § 2924.) It then filed an action against Vista
seeking specific performance of the rents and
profits provisions in the trust deed and appointment
of a receiver.

On June 11, 1991, attorneys for the Bank and
Vista signed a letter agreement settling the Bank's
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lawsuit. In that agreement, Vista promised it would
“not take any legal action to prevent [the Bank's]
drawing upon [the letters of credit] after the Trust-
ee's Sale of the Vista Place Shopping Center, ...
provided that the amount of the draw by [the Bank]
does not exceed an amount equal to the difference
between [Vista's] indebtedness and the successful
bid of the Trustee's Sale.” Vista promised as well
not to take any draw-related legal action against the
Bank after the Bank's draw on the letters of credit.

On June 13, 1991, the Bank concluded its non-
judicial foreclosure on the shopping center under
the power of sale in its deed of trust. The Bank was
the only bidder, and it purchased the property. The
sale left an unpaid deficiency of $505,890.16.

That same day, the Bank delivered the three
letters of credit and drafts to Western and deman-
ded payment of their full amount, $375,000. The
Bank never sought to recover the $505,890.16 defi-
ciency from Vista or the Vista partners. About the
time that Western received the Bank's draw de-
mand, it also received a written notice from the
Vista partners' attorney. The notice asserted that
Code of Civil Procedure section 580d barred West-
ern from seeking reimbursement from the Vista
partners for any payment on the letters of credit,
and that if Western paid, it did so at its own risk.

Western did not honor the Bank's demand for
payment on the letters of credit. Instead, on June
24, 1991, Western filed this declaratory relief ac-
tion against the Bank, as well as Vista and the Vista
partners (collectively, the Vista defendants). West-
ern's complaint sought: (1) a declaration that West-
ern is not obligated to accept or honor the Bank's
tender of the letters of credit; or, alternatively, (2) a
declaration that, if Western must pay on the letters
of credit, the Vista partners must reimburse West-
ern according to the terms of their promissory
notes.

The Vista defendants cross-complained against
Western for cancellation of their promissory notes
and for injunctive relief. In July 1991, the Bank

filed a first amended cross-complaint, alleging
Western wrongfully dishonored the letters of credit,
and the Vista defendants breached the agreement
not to take legal action to prevent the Bank's draw-
ing on the letters of credit.

The Bank, Western, and the Vista defendants
each sought summary judgment. After several hear-
ings and discussions with counsel, which produced
a stipulation on the key facts, the court issued its
decision on January *241 23, 1992. By its minute
order of that date, the court (l) denied the three mo-
tions for summary judgment, (2) severed the Vista
defendants' cross-complaint against Western for
cancellation of the promissory notes, (3) severed
the Bank's amended cross-complaint against the
Vista defendants for breach of the letter agreement,
and (4) issued a tentative decision on the trial of
Western's complaint for declaratory relief and the
Bank's amended cross-complaint against Western
for wrongful dishonor of the letters of credit.

The trial court signed and filed the judgment on
March 26, l992. The court decreed the Bank was
entitled to recover $375,000 from Western, plus in-
terest at 10 percent from June 13, 1991, the date of
the Bank's demand, and costs of suit. The court fur-
ther decreed Western could seek reimbursement
from the Vista partners severally, and each Vista
partner was obligated to reimburse Western, pursu-
ant to the promissory notes in favor of Western, for
its payment to the Bank. Western appealed, and the
Vista defendants cross-appealed.

The Court of Appeal, after granting rehearing
and accepting briefing by several amici curiae, is-
sued an opinion reversing the trial court on Decem-
ber 21, 1993. In that opinion, the court concluded:
“We hold that, under section 580d of the Code of
Civil Procedure, an integral part of California's
long-established antideficiency legislation, the is-
suer of a standby letter of credit, provided to a real
property lender by a debtor as additional security,
may decline to honor it after receiving notice that it
is to be used to discharge a deficiency following the
beneficiary-lender's nonjudicial foreclosure on real
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property. Such a use of standby letters of credit
constitutes a 'defect not apparent on the face of the
documents' within the meaning of California Uni-
form Commercial Code section 5114, subdivision
(2)(b), and therefore such permissive dishonor does
no offense to the 'independence principle.' ”
(Original italics, fn. omitted.)

In that first opinion, the Court of Appeal also
solicited the Legislature's attention: “To the extent
that this result will present problems for real estate
lenders with respect to the way they now do busi-
ness (as the Bank and several amici curiae have
strongly suggested), it is a matter which should be
addressed to the Legislature. We have been presen-
ted with two important but conflicting statutory
policies. Our reconciliation of them in this case
may not prove as satisfactory in another factual
context. It is therefore a matter which should re-
ceive early legislative attention.” (Fn. omitted.)

We granted review, and while the matter was
pending, the Legislature passed Senate Bill No.
1612, an urgency statute that the Governor signed
on *242 September 15, 1994. Senate Bill No. 1612
affected four statutes. Section 1 of the bill amended
Civil Code section 2787 to state that a letter of
credit is not a form of suretyship obligation. (Stats.
1994, ch. 611, § 1.) Section 2 of the bill added
Code of Civil Procedure section 580.5, explicitly
excluding letters of credit from the purview of the
antideficiency laws. (Stats. 1994, ch. 611, § 2.) Sec-
tion 3 of the bill added Code of Civil Procedure
section 580.7, which declares unenforceable letters
of credit issued to avoid defaults on purchase
money mortgages for owner-occupied real property
containing one to four residential units. (Stats.
1994, ch. 611, § 3.) Section 4 of the bill made
“technical, nonsubstantive changes” to section 5114
. (Stats. 1994, ch. 611, § 4; Legis. Counsel's Dig.,
Sen. Bill No. 1612 (1993-1994 Reg. Sess.).)

The Legislature made its purpose explicit: “It is
the intent of the Legislature in enacting Sections 2
and 4 of this act to confirm the independent nature
of the letter of credit engagement and to abrogate

the holding [of the Court of Appeal in this case] ....
[¶] The Legislature also intends to confirm the ex-
pectation of the parties to a contract that underlies a
letter of credit, that the beneficiary will have avail-
able the value of the real estate collateral and the
benefit of the letter of credit without regard to the
order in which the beneficiary may resort to either.”
(Stats. 1994, ch. 611, § 5.) The same purpose was
echoed in the bill's statement of the facts calling for
an urgency statute: “In order to confirm and clarify
the law applicable to obligations which are secured
by real property or an estate for years therein and
which also are supported by a letter of credit, it is
necessary that this act take effect immediately.”
(Stats. 1994, ch. 611, § 6.)

After the Legislature enacted Senate Bill No.
1612, we requested the parties' views on its effect.
On February 2, 1995, after considering the parties'
responses, we transferred the case to the Court of
Appeal with directions to vacate its decision and re-
consider the cause in light of the Legislature's ac-
tion.

On reconsideration, the Court of Appeal de-
termined Senate Bill No. 1612 constituted a sub-
stantial change in existing law. Believing there was
no clear evidence that the Legislature intended the
statute to operate retrospectively, the Court of Ap-
peal thought Senate Bill No. 1612 had only pro-
spective application. Therefore, Senate Bill No.
1612 did not affect the Court of Appeal's prior con-
clusions on the parties' rights and obligations. The
Court of Appeal filed its second opinion on
September 29, 1995, mostly repeating its prior reas-
oning and conclusions. We granted the Bank's peti-
tion for review.

II. Discussion
(1a) As the Court of Appeal recognized, we

first must determine the effect on this case of the
Legislature's enactment of Senate Bill No. 1612.
*243 (2) A basic canon of statutory interpretation is
that statutes do not operate retrospectively unless
the Legislature plainly intended them to do so. (
Evangelatos v. Superior Court (1988) 44 Cal.3d
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1188, 1207-1208 [ 246 Cal.Rptr. 629, 753 P.2d
585]; Aetna Cas. & Surety Co. v. Ind. Acc. Com.
(1947) 30 Cal.2d 388, 393 [ 182 P.2d 159].) A stat-
ute has retrospective effect when it substantially
changes the legal consequences of past events. (
Kizer v. Hanna (1989) 48 Cal.3d 1, 7 [ 255
Cal.Rptr. 412, 767 P.2d 679].) A statute does not
operate retrospectively simply because its applica-
tion depends on facts or conditions existing before
its enactment. (Ibid.) Of course, when the Legis-
lature clearly intends a statute to operate retrospect-
ively, we are obliged to carry out that intent unless
due process considerations prevent us. ( In re Mar-
riage of Bouquet (1976) 16 Cal.3d 583, 587, 592 [
128 Cal.Rptr. 427, 546 P.2d 1371].)

(3) A corollary to these rules is that a statute
that merely clarifies, rather than changes, existing
law does not operate retrospectively even if applied
to transactions predating its enactment. We assume
the Legislature amends a statute for a purpose, but
that purpose need not necessarily be to change the
law. (Cf. Williams v. Garcetti (1993) 5 Cal.4th 561,
568 [ 20 Cal.Rptr.2d 341, 853 P.2d 507].) Our con-
sideration of the surrounding circumstances can in-
dicate that the Legislature made material changes in
statutory language in an effort only to clarify a stat-
ute's true meaning. ( Martin v. California Mut. B. &
L. Assn. (1941) 18 Cal.2d 478, 484 [ 116 P.2d 71];
GTE Sprint Communications Corp. v. State Bd. of
Equalization (1991) 1 Cal.App.4th 827, 833 [ 2
Cal.Rptr.2d 441]; see Balen v. Peralta Junior Col-
lege Dist. (1974) 11 Cal.3d 821, 828, fn. 8 [ 114
Cal.Rptr. 589, 523 P.2d 629].) Such a legislative
act has no retrospective effect because the true
meaning of the statute remains the same. ( Stockton
Sav. & Loan Bank v. Massanet (1941) 18 Cal.2d
200, 204 [ 114 P.2d 592]; In re Marriage of Reul-
ing (1994) 23 Cal.App.4th 1428, 1440 [ 28
Cal.Rptr.2d 726]; Tyler v. State of California
(1982) 134 Cal.App.3d 973, 976-977 [ 185
Cal.Rptr. 49].)

One such circumstance is when the Legislature
promptly reacts to the emergence of a novel ques-

tion of statutory interpretation: “ 'An amendment
which in effect construes and clarifies a prior stat-
ute must be accepted as the legislative declaration
of the meaning of the original act, where the
amendment was adopted soon after the controversy
arose concerning the proper interpretation of the
statute.... [¶] If the amendment was enacted soon
after controversies arose as to the interpretation of
the original act, it is logical to regard the amend-
ment as a legislative interpretation of the original
act-a formal change-rebutting the presumption of
substantial change.' (1A Singer, Sutherland Stat-
utory Construction (5th ed. 1993) § 22.31, p. *244
279, fns. omitted.)” ( RN Review for Nurses, Inc. v.
State of California (1994) 23 Cal.App.4th 120, 125
[ 28 Cal.Rptr.2d 354].) FN4

FN4 The “ 'presumption of substantial
change' ” mentioned in the quoted passage
refers to the presumption that amendatory
legislation accomplishing substantial
change is intended to have only prospect-
ive effect. Some courts have thought
changes categorized as merely formal or
procedural present no problem of retro-
spective operation. However, as mentioned
above, California has rejected this type of
classification: “In truth, the distinction
relates not so much to the form of the stat-
ute as to its effects. If substantial changes
are made, even in a statute which might or-
dinarily be classified as procedural, the op-
eration on existing rights would be retro-
active because the legal effects of past
events would be changed, and the statute
will be construed to operate only in futuro
unless the legislative intent to the contrary
clearly appears.” ( Aetna Cas. & Surety
Co. v. Ind. Acc. Com., supra, 30 Cal.2d at
p. 394; cf. Kizer v. Hanna, supra, 48
Cal.3d at pp. 7-8.)

Even so, a legislative declaration of an existing
statute's meaning is neither binding nor conclusive
in construing the statute. Ultimately, the interpreta-
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tion of a statute is an exercise of the judicial power
the Constitution assigns to the courts. ( California
Emp. etc. Com. v. Payne (1947) 31 Cal.2d 210, 213
[ 187 P.2d 702]; Bodinson Mfg. Co. v. California E.
Com. (1941) 17 Cal.2d 321, 326 [ 109 P.2d 935];
see Del Costello v. State of California (1982) 135
Cal.App.3d 887, 893, fn. 8 [ 185 Cal.Rptr. 582].)
Indeed, there is little logic and some incongruity in
the notion that one Legislature may speak authorit-
atively on the intent of an earlier Legislature's en-
actment when a gulf of decades separates the two
bodies. (Cf. Peralta Community College Dist. v.
Fair Employment & Housing Com. (1990) 52
Cal.3d 40, 51-52 [ 276 Cal.Rptr. 114, 801 P.2d
357].) Nevertheless, the Legislature's expressed
views on the prior import of its statutes are entitled
to due consideration, and we cannot disregard them.

(4) “[A] subsequent expression of the Legis-
lature as to the intent of the prior statute, although
not binding on the court, may properly be used in
determining the effect of a prior act.” ( California
Emp. etc. Com. v. Payne, supra, 31 Cal.2d at pp.
213-214.) Moreover, even if the court does not ac-
cept the Legislature's assurance that an unmistak-
able change in the law is merely a “clarification,”
the declaration of intent may still effectively reflect
the Legislature's purpose to achieve a retrospective
change. (Id. at p. 214.) Whether a statute should ap-
ply retrospectively or only prospectively is, in the
first instance, a policy question for the legislative
body enacting the statute. ( Evangelatos v. Superior
Court, supra, 44 Cal.3d at p. 1206.) Thus, where a
statute provides that it clarifies or declares existing
law, “[i]t is obvious that such a provision is indicat-
ive of a legislative intent that the amendment apply
to all existing causes of action from the date of its
enactment. In accordance with the general rules of
statutory construction, we must give effect to this
intention unless there is some constitutional objec-
tion thereto.” ( *245California Emp. etc. Com. v.
Payne, supra, 31 Cal.2d at p. 214; cf. City of Sacra-
mento v. Public Employees' Retirement System
(1994) 22 Cal.App.4th 786, 798 [ 27 Cal.Rptr.2d
545]; City of Redlands v. Sorensen (1985) 176

Cal.App.3d 202, 211 [ 221 Cal.Rptr. 728].)

With respect to Senate Bill No. 1612, the Le-
gislature made its intent plain. Section 5 of the bill
states, in part: “It is the intent of the Legislature in
enacting Sections 2 and 4 of this act FN5 to con-
firm the independent nature of the letter of credit
engagement and to abrogate the holding in [the
Court of Appeal's earlier opinion in this case], that
presentment of a draft under a letter of credit issued
in connection with a real property secured loan fol-
lowing foreclosure violates Section 580d of the
Code of Civil Procedure and constitutes a 'fraud ...
or other defect not apparent on the face of the docu-
ments' under paragraph (b) of subdivision (2) of
Section 5114 of the Commercial Code.... [¶] The
Legislature also intends to confirm the expectation
of the parties to a contract that underlies a letter of
credit, that the beneficiary will have available the
value of the real estate collateral and the benefit of
the letter of credit without regard to the order in
which the beneficiary may resort to either.” (Stats.
1994, ch. 611, § 5.)

FN5 Section 2 of Senate Bill No. 1612 ad-
ded Code of Civil Procedure section 580.5,
which provides in pertinent part: “(b) With
respect to an obligation which is secured
by a mortgage or a deed of trust upon real
property or an estate for years therein and
which is also supported by a letter of cred-
it, neither the presentment, receipt of pay-
ment, or enforcement of a draft or demand
for payment under the letter of credit by
the beneficiary of the letter of credit nor
the honor or payment of, or the demand for
reimbursement, receipt of reimbursement
or enforcement of any contractual, stat-
utory or other reimbursement obligation
relating to, the letter of credit by the issuer
of the letter of credit shall, whether done
before or after the judicial or nonjudicial
foreclosure of the mortgage or deed of
trust or conveyance in lieu thereof, consti-
tute any of the following: [¶] (1) An action
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within the meaning of subdivision (a) of
Section 726, or a failure to comply with
any other statutory or judicial requirement
to proceed first against security. [¶] (2) A
money judgment for a deficiency or a defi-
ciency judgment within the meaning of
Section 580a, 580b, or 580d, or subdivi-
sion (b) of Section 726, or the functional
equivalent of any such judgment. [¶] (3) A
violation of Section 580a, 580b, 580d, or
726.” (Code Civ. Proc., § 580.5, subd. (b),
as added by Stats. 1994, ch. 611, § 2.)

Section 4 of Senate Bill No. 1612 made
certain technical, nonsubstantive changes
to section 5114, which embodies the inde-
pendence principle applicable to letter of
credit payment obligations. ( § 5114, as
amended by Stats. 1994, ch. 611, § 4.)

The Legislature's intent also was evident in its
statement of the facts justifying enactment of Sen-
ate Bill No. 1612 as an urgency statute: “In order to
confirm and clarify the law applicable to obliga-
tions which are secured by real property or an es-
tate for years therein and which also are supported
by a letter of credit, it is necessary that this act take
effect immediately.” (Stats. 1994, ch. 611, § 6.) The
Legislature's unmistakable focus was the disruptive
effect of the Court of Appeal's decision on the ex-
pectations of parties to transactions where a letter
of credit was issued in connection with a loan se-
cured by real property. By abrogating the Court of
Appeal's decision, the *246 Legislature intended to
protect those parties' expectations and restore cer-
tainty and stability to those transactions. If the Le-
gislature acts promptly to correct a perceived prob-
lem with a judicial construction of a statute, the
courts generally give the Legislature's action its in-
tended effect. (See, e.g., Escalante v. City of Her-
mosa Beach (1987) 195 Cal.App.3d 1009, 1020 [
241 Cal.Rptr. 199]; City of Redlands v. Sorensen,
supra, 176 Cal.App.3d at pp. 211-212; Tyler v.
State of California, supra, 134 Cal.App.3d at pp.
976-977; but see Del Costello v. State of California,

supra, 135 Cal.App.3d at p. 893, fn. 8 [courts need
not accept Legislature's interpretation of statute].)
The plain import of Senate Bill No. 1612 is that the
Legislature intended its provisions to apply imme-
diately to existing loan transactions secured by real
property and supported by outstanding letters of
credit, including those in this case.

We next consider whether Senate Bill No. 1612
effected a change in the law, or instead represented
a clarification of the state of the law before the
Court of Appeal's decision. As mentioned earlier,
Senate Bill No. 1612 amended two code sections (§
5114; Civ. Code, § 2787) and added two sections to
the Code of Civil Procedure (§§ 580.5, 580.7). The
two code sections Senate Bill No. 1612 amended
plainly made no substantive change in the law. The
amendments to section 5114, which concerns the is-
suer's duty to honor a draft conforming to the letter
of credit's terms, were “technical, nonsubstantive
changes,” as the Legislative Counsel's Digest cor-
rectly noted. (See Legis. Counsel's Dig., Sen. Bill
No. 1612 (1993-1994 Reg. Sess.).)

In the other section amended, Civil Code sec-
tion 2787, Senate Bill No. 1612 added a statement
reflecting an established formal distinction: “A let-
ter of credit is not a form of suretyship obligation.”
(Stats. 1994, ch. 611, § 1.) Civil Code section 2787
defines a surety or guarantor as “one who promises
to answer for the debt, default, or miscarriage of
another, or hypothecates property as security there-
for.” Generally, a surety's liability for an obligation
is secondary to, and derivative of, the liability of
the principal for that obligation. (See, e.g., Civ.
Code, § 2806 et seq.)

(5) By contrast, the liability of the issuer of a
letter of credit to the letter's beneficiary is direct
and independent of the underlying transaction
between the beneficiary and the issuer's customer.
(See San Diego Gas & Electric Co. v. Bank Leumi,
supra, 42 Cal.App.4th at pp. 933-934; Paramount
Export Co. v. Asia Trust Bank, Ltd. (1987) 193
Cal.App.3d 1474, 1480 [ 238 Cal.Rptr. 920]; Lum-
bermans Acceptance Co. v. Security Pacific Nat.
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Bank (1978) 86 Cal.App.3d 175, 178 [ 150
Cal.Rptr. 69].) Thus, as the amendment to Civil
Code section 2787 made clear, existing law viewed
a *247 letter of credit as an independent obligation
of the issuing bank rather than as a form of guar-
anty or a surety obligation. (See, e.g., Dolan, The
Law of Letters of Credit: Commercial and Standby
Credits (rev. ed. 1996) § 2.10[1], pp. 2-61 to 2-63
(Dolan, Letters of Credit); 3 White & Summers,
Uniform Commercial Code (4th ed. 1995) Letters
of Credit, § 26-2, pp. 112-117.) The issuer of a let-
ter of credit cannot refuse to pay based on ex-
traneous defenses that might have been available to
its customer. ( San Diego Gas & Electric Co. v.
Bank Leumi, supra, 42 Cal.App.4th at p. 934.) Ab-
sent fraud, the issuer must pay upon proper present-
ment regardless of any defenses the customer may
have against the beneficiary based in the underlying
transaction. (Ibid.)

Senate Bill No. 1612's remaining statutory ad-
dition with which we are concerned, FN6 Code of
Civil Procedure section 580.5, specified that letter
of credit transactions do not violate the antidefi-
ciency laws contained in Code of Civil Procedure
sections 580a, 580b, 580d, or 726. (Code Civ.
Proc., § 580.5, subd. (b)(3).) In particular, the new
section specifies that a lender's resort to a letter of
credit, and the issuer's concomitant right to reim-
bursement, do not constitute an “action” under
Code of Civil Procedure section 726, or a failure to
proceed first against security, regardless of whether
they come before or after a foreclosure. (Code Civ.
Proc., § 580.5, subd. (b)(1).) Similarly, letter of
credit draws and reimbursements do not constitute
deficiency judgments “or the functional equivalent
of any such judgment.” (Code Civ. Proc., § 580.5,
subd. (b)(2).)

FN6 We do not address the effect of sec-
tion 3 of Senate Bill No. 1612, which ad-
ded section 580.7 to the Code of Civil Pro-
cedure. This section provides, in pertinent
part: “(b) No letter of credit shall be en-
forceable by any party thereto in a loan

transaction in which all of the following
circumstances exist: [¶] (1) The customer
is a natural person. [¶] (2) The letter of
credit is issued to the beneficiary to avoid
a default of the existing loan. [¶] (3) The
existing loan is secured by a purchase
money deed of trust or purchase money
mortgage on real property containing one
to four residential units, at least one of
which is owned and occupied, or was in-
tended at the time the existing loan was
made, to be occupied by the customer. [¶]
(4) The letter of credit is issued after the
effective date of this section. ” (Code Civ.
Proc., § 580.7, subd. (b), italics added, as
added by Stats. 1994, ch. 611, § 3.) The it-
alicized language, not found in the other
statutory changes made by Senate Bill No.
1612, suggests the Legislature intended
section 580.7 to have prospective effect
only. However, this case does not involve
any interpretation of this section or its ef-
fect, and so we express no view on those
matters.

The Court of Appeal saw Code of Civil Proced-
ure section 580.5 as a change in the law, in large
part, because of the analogy it employed to examine
the use of standby letters of credit as additional
support for loans also secured by real property. The
Bank argued a standby letter of credit was the func-
tional equivalent of cash collateral. The Court of
Appeal disagreed, instead analogizing standby let-
ters of credit to guaranties and emphasizing the
similarities of purpose and function: “No matter
how it may be regarded *248 by the beneficiary, a
standby letter is certainly not cash or its equivalent
from the perspective of the debtor; in reality, it rep-
resents his promise to provide additional funds in
the event of his future default or deficiency, thus
confirming its use not as a means of payment but
rather as an instrument of guarantee.” (Original ital-
ics.) The Court of Appeal relied on Union Bank v.
Gradsky (1968) 265 Cal.App.2d 40 [ 71 Cal.Rptr.
64] (Gradsky) and Commonwealth Mortgage Assur-

933 P.2d 507 Page 12
15 Cal.4th 232, 933 P.2d 507, 62 Cal.Rptr.2d 243, 32 UCC Rep.Serv.2d 534, 97 Cal. Daily Op. Serv. 2554, 97 Daily
Journal D.A.R. 4507
(Cite as: 15 Cal.4th 232)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.451

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=86CAAPP3D175&FindType=Y&ReferencePositionType=S&ReferencePosition=178
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=86CAAPP3D175&FindType=Y&ReferencePositionType=S&ReferencePosition=178
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1978118255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1978118255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACIS2787&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACIS2787&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=42CALAPP4TH934&FindType=Y&ReferencePositionType=S&ReferencePosition=934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=42CALAPP4TH934&FindType=Y&ReferencePositionType=S&ReferencePosition=934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=42CALAPP4TH934&FindType=Y&ReferencePositionType=S&ReferencePosition=934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=42CALAPP4TH934&FindType=Y&ReferencePositionType=S&ReferencePosition=934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=42CALAPP4TH934&FindType=Y&ReferencePositionType=S&ReferencePosition=934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580B&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580D&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS726&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS726&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=265CAAPP2D40&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=265CAAPP2D40&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=265CAAPP2D40&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1968111989
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1968111989
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1968111989


ance Co. v. Superior Court (1989) 211 Cal.App.3d
508 [ 259 Cal.Rptr. 425] (Commonwealth Mortgage
).

Gradsky held that a creditor, after nonjudicial
foreclosure of the real property security for a note,
could not recover the note's unpaid balance from a
guarantor. ( Gradsky, supra, 265 Cal.App.2d at p.
41.) Significantly, the court did not find Code of
Civil Procedure section 580d's prohibition of defi-
ciency judgments barred the creditor's claim on the
guarantor: “It is barred by applying the principles
of estoppel. The estoppel is raised as a matter of
law to prevent the creditor from recovering from
the guarantor after the creditor has exercised an
election of remedies which destroys the guarantor's
subrogation rights against the principal debtor.” (
Gradsky, supra, 265 Cal.App.2d at p. 41.)

The court noted that the guarantor, after pay-
ment, ordinarily would be equitably subrogated to
the rights and security formerly held by the credit-
or. ( Gradsky, supra, 265 Cal.App.2d at pp. 44-45;
cf. Civ. Code, §§ 2848, 2849.) However, where the
creditor first resorts to nonjudicial foreclosure, the
guarantor could not acquire any subrogation rights
from the creditor because under Code of Civil Pro-
cedure section 580d, the nonjudicial sale eliminated
both the security and the possibility of a deficiency
judgment against the debtor. ( Gradsky, supra, 265
Cal.App.2d at p. 45.) Because the creditor has a
duty not to impair the guarantor's remedies against
the debtor, the court held the creditor is estopped
from pursuing the guarantor after electing a rem-
edy-nonjudicial foreclosure-that eliminated the se-
curity for the debt and curtailed the possibility of
the guarantor's reimbursement from the debtor. (Id.
at pp. 46-47.)

However, the rules applicable to surety rela-
tionships do not govern the relationships between
the parties to a letter of credit transaction. (See
Dolan, Letters of Credit, supra, § 2.10[1], pp. 2-62
to 2-63.) At the time of this case's transactions, a
majority of courts did not grant subrogation rights
to an issuer that honored a draw on a credit; the is-

suer satisfied its own primary obligation, not the
debt of another. (Tudor Dev. Group, Inc. v. U.S.
Fid. & Guar. Co. (3d Cir. 1992) 968 F.2d 357,
361-363; see 3 White & Summers, Uniform Com-
mercial Code, supra, Letters of Credit, § 26-15, pp.
211-212; but see Cal. U. Com. Code, § 5117; fn. 2,
ante, at pp. 237-238.) Nor does the *249 benefi-
ciary of a credit owe any obligations to the issuer;
literal compliance with the letter of credit's terms
for payment is all that is required. (Cf. Paramount
Export Co. v. Asia Trust Bank, Ltd., supra, 193
Cal.App.3d at p. 1480; Lumbermans Acceptance
Co. v. Security Pacific Nat. Bank, supra, 86
Cal.App.3d at p. 178.)

Gradsky contains additional language suggest-
ing a much broader rule than its holding and analys-
is warranted. Going beyond the subrogation theory
underlying its holding, the court observed: “If ...
the guarantor ... can successfully assert an action in
assumpsit against [the debtor] for reimbursement,
the obvious result is to permit the recovery of a 'de-
ficiency' judgment against the debtor following a
nonjudicial sale of the security under a different la-
bel. It makes no difference to [the debtor's] purse
whether the recovery is by the original creditor in a
direct action following nonjudicial sale of the se-
curity, or whether the recovery is in an action by
the guarantor for reimbursement of the same sum.”
( Gradsky, supra, 265 Cal.App.2d at pp. 45-46.)
The court also said: “The Legislature clearly inten-
ded to protect the debtor from personal liability fol-
lowing a nonjudicial sale of the security. No liabil-
ity, direct or indirect, should be imposed upon the
debtor following a nonjudicial sale of the security.
To permit a guarantor to recover reimbursement
from the debtor would permit circumvention of the
legislative purpose in enacting section 580d.” (Id.
at p. 46.) In view of the reasoning of the court's
holding, these additional observations were unne-
cessary to the case's determination.

Commonwealth Mortgage followed Gradsky to
hold a mortgage guaranty insurer could not enforce
indemnity agreements to obtain reimbursement
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from the debtors for the insurer's payment to the
lender after the lender's nonjudicial sale of its real
property security. ( Commonwealth Mortgage,
supra, 211 Cal.App.3d at p. 517.) The court said
the mortgage guaranty insurance policy served the
same purpose as the guaranty in Gradsky, and thus
Gradsky would bar the insurer from being reim-
bursed under subrogation principles. ( Common-
wealth Mortgage, supra, 211 Cal.App.3d at p. 517.)
The court found the substitution of indemnity
agreements for subrogation rights did not distin-
guish the case from Gradsky. Relying on the rule
that a principal obligor incurs no additional liability
on a note by also being a guarantor of it, the court
said the agreements added nothing to the debtors'
existing liability. ( Commonwealth Mortgage, supra
, 211 Cal.App.3d at p. 517.) Thus, the court said the
indemnity agreements could not be viewed as inde-
pendent obligations. (Ibid.) Instead, the court con-
cluded they were invalid attempts to have the debt-
ors waive in advance the statutory prohibition
against deficiency judgments. (Ibid.)

As did Gradsky, Commonwealth Mortgage also
inveighed against subterfuges that thwart the pur-
poses of Code of Civil Procedure section 580d.
*250 ( Commonwealth Mortgage, supra, 211
Cal.App.3d at pp. 515, 517.) “Although section
580d applies by its specific terms only to actions
for 'any deficiency upon a note secured by a deed of
trust' and not to actions based upon other obliga-
tions, the proscriptions of section 580d cannot be
avoided through artifice [citation] .... In determin-
ing whether a particular recovery is precluded, we
must consider whether the policy behind section
580d would be violated by such a recovery.
[Citation.]” ( Commonwealth Mortgage, supra, 211
Cal.App.3d at p. 515.) Thus, as did the Gradsky
court, the Commonwealth Mortgage court augmen-
ted its opinion with concepts unnecessary to its de-
termination of the case. FN7

FN7 The precedential value of such state-
ments in Commonwealth Mortgage also is
clouded by a factual enigma the court left

unresolved. As the Court of Appeal recog-
nized, the lender in that case purchased the
real property security at the trustee's sale
for a full credit bid, which ought to have
satisfied the debt. ( Commonwealth Mort-
gage, supra, 211 Cal.App.3d at p. 512, fn.
3.) Despite the apparent absence of any de-
ficiency, the court deemed it unnecessary
to decide whether a deficiency in fact re-
mained before discussing the effect of
Code of Civil Procedure section 580d's
prohibition of deficiency judgments. (
Commonwealth Mortgage, supra, 211
Cal.App.3d at p. 515.)

The Court of Appeal in this case extrapolated
from the Gradsky and Commonwealth Mortgage
precedents a rule that swept far beyond their origins
in guaranty and suretyship relationships: “Not only
is a creditor prevented from obtaining a deficiency
judgment against the debtor, but no other person is
permitted to obtain what would, in effect, amount
to a deficiency judgment.” (Original italics.) The
Court of Appeal apparently concluded a transaction
has such an effect if it “has the practical con-
sequence of requiring the debtor to pay additional
money on the debt after default or foreclosure.”
(Original italics.) “Thus, we preserve the principle,
clearly established by Gradsky and Commonwealth
[Mortgage], that a lender should not be able to util-
ize a device of any kind to avoid the limitations of
section 580d; and we apply that principle here to
standby letters of credit.” However, as we have
seen, neither Gradsky nor Commonwealth Mort-
gage established such a principle as a rule of law.
Instead, their statements accentuated the courts' vi-
gilance regarding attempted evasions of the antide-
ficiency and foreclosure laws.

(1b) The Court of Appeal mistook standby let-
ters of credit for such an attempt by seeing them
only as a form of guaranty. The court analogized
the standby letter of credit to a guaranty because of
the perceived functional similarities. One con-
sequence of that analogy was that the court applied
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to standby letters of credit a rule whose legal justi-
fications originated in the subrogation rights owed
to sureties. However, as discussed before, letters of
credit-standby or otherwise-are not a form of
suretyship, and the rights of the parties to these
transactions are not governed by suretyship prin-
ciples. *251 Further, suretyship involves no coun-
terpart to the independence principle essential to
letters of credit.

While analogies can improve our understand-
ing of how and why letters of credit are useful, ana-
logies cannot substitute for recognizing the letters'
unique qualities. The authors of one leading treatise
aptly summarized the point: “In short, a letter of
credit is a letter of credit. As Bishop Butler once
said, 'Everything is what it is and not another thing.'
” (3 White & Summers, Uniform Commercial
Code, supra, Letters of Credit, § 26-2, p. 117, fn.
omitted.)

By focusing on analogies to guaranties, the
Court of Appeal also overlooked that the parties in
this case specifically intended the standby letters of
credit to be additional security. FN8 The parties'
stipulated facts include that the original loan agree-
ment was secured by a letter of credit, and that
“Vista caused [the subsequent letters of credit] to
be issued by Western as additional collateral secur-
ity ....” The Court of Appeal found the letters of
credit were not security interests in personal prop-
erty under California Uniform Commercial Code
section 9501, subdivision (4), as the Bank had ar-
gued. However, we need not determine whether a
standby letter of credit comes within the scope of
division 9 of the California Uniform Commercial
Code. A letter of credit is sui generis as a means of
securing or supporting performance of an obliga-
tion incurred in a separate transaction. Regardless
of whether this idiosyncratic undertaking meets the
qualifications for a security interest under the Cali-
fornia Uniform Commercial Code, it nevertheless is
a form of security for assuring another's perform-
ance.

FN8 To the extent that resort to analogy is

appropriate for such a singular legal cre-
ation as the standby letter of credit, its
closest relative would seem to be cash col-
lateral. As one commentator noted: “In
view of the relative positions of the benefi-
ciary, the [customer], and the issuing bank,
the standby letter of credit is more analog-
ous to a cash deposit left with the benefi-
ciary than it is to the traditional letter of
credit or to the performance bond. Because
the beneficiary generates all the documents
necessary to obtain payment, he has the
power to appropriate the funds represented
by the standby letter of credit at any
time.... [¶] Even though the standby letter
of credit is functionally equivalent to a
cash deposit, it differs from a cash deposit
because the customer does not have to part
with its own funds until payment is made
and it is forced to reimburse the issuing
bank. Because the cash-flow burden might
otherwise be prohibitive, this is a great ad-
vantage to a party who enters into a large
number of transactions simultaneously.
Moreover, the beneficiary is satisfied;
while it does not actually possess the
funds, as it would if a cash deposit were
used, it is protected by the credit of a fin-
ancial institution.” (Comment, The Inde-
pendence Rule in Standby Letters of Credit
(1985) 52 U. Chi. L.Rev. 218, 225-226,
fns. omitted; see Dolan, Letters of Credit,
supra, § 1.06, pp. 1-24 to 1-25, for a dis-
cussion of cases illustrating use of standby
credits in lieu of cash, bonds, and other se-
curity.)

When viewed as additional security for a note
also secured by real property, a standby letter of
credit does not conflict with the statutory *252 pro-
hibition of deficiency judgments. Code of Civil
Procedure section 580d does not limit the security
for notes given for the purchase of real property
only to trust deeds; other security may be given as
well. ( Freedland v. Greco (1955) 45 Cal.2d 462,
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466 [ 289 P.2d 463].) Creditors may resort to such
other security in addition to nonjudicial foreclosure
of the real property security. (Ibid.; Hatch v. Secur-
ity-First Nat. Bank (1942) 19 Cal.2d 254, 260 [ 120
P.2d 869].) (6) A standby letter of credit is a secur-
ity device created at the request of the customer/debt-
or that is an obligation owed independently by the
issuing bank to the beneficiary/creditor. (See San
Diego Gas & Electric Co. v. Bank Leumi, supra, 42
Cal.App.4th at pp. 933-934; Lumbermans Accept-
ance Co. v. Security Pacific Nat. Bank, supra, 86
Cal.App.3d at p. 178.) A creditor that draws on a
letter of credit does no more than call on all the se-
curity pledged for the debt. When it does so, it does
not violate the prohibition of deficiency judgments.

(1c) The Legislature plainly intended that the
sections of Senate Bill No. 1612 we have addressed
would apply to existing loan transactions supported
by outstanding letters of credit. We conclude the
Legislature's action did not effect a change in the
law. Before the Legislature passed Senate Bill No.
1612, an issuer could not refuse to honor a con-
forming draw on a standby letter of credit-given as
additional security for a real property loan-on the
basis that the draw followed a nonjudicial sale of
the real property security. The Court of Appeal cre-
ated such a basis, but produced an unprecedented
rule without solid legal underpinnings or any real
connection to the actual language of the statutes in-
volved.

Therefore, the aspects of Senate Bill No. 1612
we have discussed did not effect any change in the
law, but simply clarified and confirmed the state of
the law prior to the Court of Appeal's first opinion.
Because the legislative action did not change the
legal effect of past actions, Senate Bill No. 1612
does not act retrospectively; it governs this case.
The Legislature concluded that Senate Bill No.
1612 should be given immediate effect to confirm
and clarify the law applicable to loans secured by
real property and supported by letters of credit.
This conclusion was reasonable, particularly in
view of the uncertainties the financial community

evidently faced after the Court of Appeal's decision.
(See, e.g., Murray, What Should I Do With This
Letter of Credit? (Cont.Ed.Bar 1994) 17 Real Prop.
L. Rptr. 133, 138-140.)

In sum, the Court of Appeal erred in conclud-
ing the Legislature's enactment of Senate Bill No.
1612 had no effect on this case. The Legislature ex-
plicitly intended to abrogate the Court of Appeal's
prior decision and make certain the parties' obliga-
tions when letters of credit supported loans also se-
cured by real property. The Legislature manifestly
intended the *253 respective obligations of the
parties to a letter of credit transaction should re-
main unaffected by the antideficiency laws, wheth-
er those obligations arose before or after enactment
of Senate Bill No. 1612. Accordingly, we conclude
the judgment of the Court of Appeal should be re-
versed. FN9

FN9 Western belatedly claims it should not
be liable for prejudgment interest on the
amount of the letter of credit it dishonored.
It argues it should not be “punished” for
seeking a declaration of its rights in a nov-
el and complex case. The Court of Appeal
decided that “if it is ultimately determined
that Western is liable to the Bank on the
letters of credit then it must follow that it
is liable for legal interest thereon from and
after the day when its obligation to pay on
the letters arose. (Civ. Code, § 3287, subd.
(a).)” Western did not petition for review
of this aspect of the Court of Appeal de-
cision. In any event, Western's liability for
prejudgment interest is clear. The award of
this interest is not imposed for the sake of
punishment. The award depends only on
whether Western knew or could compute
the amount the Bank was entitled to recov-
er on the letters of credit. ( Fireman's Fund
Ins. Co. v. Allstate Ins. Co. (1991) 234
Cal.App.3d 1154, 1173 [ 286 Cal.Rptr.
146].) The Court of Appeal correctly as-
sessed Western's liability for prejudgment
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interest.

Disposition
The judgment of the Court of Appeal is re-

versed, and the cause remanded for further proceed-
ings consistent with this opinion.

George, C. J., Baxter, J., and Brown, J., concurred.

WERDEGAR, J.,
Concurring and Dissenting.-I concur in the ma-

jority's conclusion that California Uniform Com-
mercial Code section 5114, subdivision (2)(b), does
not excuse Western Security Bank, N.A. (Western),
the issuer, from honoring its letter of credit upon
demand for payment by Beverly Hills Business
Bank (the Bank), the beneficiary. I would not,
however, reach this conclusion under the majority's
reasoning that Senate Bill No. 1612 (Stats. 1994,
ch. 611) merely declared existing law and that, pri-
or to the bill's enactment, the antideficiency law
had no effect on letters of credit. Instead, I agree
with Justice Mosk that section 5114 simply does
not bear the interpretation that the use of a letter of
credit to support an obligation secured by a mort-
gage or deed of trust constitutes “fraud in the trans-
action.” (Cal. U. Com. Code, § 5114, subd. (2); see
conc. & dis. opn. of Mosk, J., post, at pp. 262-263.)
Thus, Western was obliged to honor the Bank's de-
mand for payment.

The conclusion that the Bank may properly
draw upon the letter of credit does not compel the
further conclusion that the antideficiency law ulti-
mately offers no protection to Vista Place Asssoci-
ates. This is illustrated by a comparison of the ma-
jority opinion and the separate opinion of Justice
Mosk, which agree on the former point but disagree
on the latter. In my view, the Bank's petition for re-
view of a decision rejecting its claim (as *254 be-
neficiary) against Western (as issuer) under super-
seded law does not present an appropriate vehicle
for broader pronouncements on the antideficiency
law's effect on other claims and other parties. Be-
cause the Legislature in Senate Bill No. 1612 has
articulated rules that will govern all future letters of

credit, and because letters of credit typically expire
after a finite period, the status of residual letters of
credit issued before the bill's effective date will
soon become an academic question. In contrast,
whether the antideficiency law should as a general
matter be expansively or narrowly construed re-
mains of vital importance, as demonstrated by the
interest in this case shown by amici curiae involved
in the purchase and sale of real estate. Under these
circumstances, the principle of judicial restraint
counsels against the majority's sweeping declara-
tion that the reach of the antideficiency law prior to
Senate Bill No. 1612 was too narrow to affect the
respective obligations of the parties to a letter of
credit transaction.

Underlying the broad declaration just men-
tioned is the majority's erroneous conclusion that
Senate Bill No. 1612 merely clarified existing law
and, thus, may be applied to transactions entered in-
to before the bill's operative date. Before that date,
the antideficiency law did not distinguish between
residential and nonresidential real estate transac-
tions. Now, however, as amended by Senate Bill
No. 1612, the antideficiency law does distinguish
between residential and nonresidential real estate
transactions. New Code of Civil Procedure section
580.7, which the bill added, makes a letter of credit
unenforceable when issued to avoid the default of
an existing loan and “[t]he existing loan is secured
by a purchase money deed of trust or purchase
money mortgage on real property containing one to
four residential units, at least one of which is
owned and occupied, or was intended at the time
the existing loan was made, to be occupied by the
customer.” (Id., subd. (b)(3).)

In light of this provision, we may conclude that
letters of credit before Senate Bill No. 1612 either
were enforceable in the specified residential real es-
tate transactions but now are not, or were not en-
forceable in all other real estate transactions but
now are. This case does not require us to choose
between these possibilities. Either way, Senate Bill
No. 1612 went beyond mere clarification to change

933 P.2d 507 Page 17
15 Cal.4th 232, 933 P.2d 507, 62 Cal.Rptr.2d 243, 32 UCC Rep.Serv.2d 534, 97 Cal. Daily Op. Serv. 2554, 97 Daily
Journal D.A.R. 4507
(Cite as: 15 Cal.4th 232)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.456

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACLS5114&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACLS5114&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACLS5114&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACLS5114&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580.7&FindType=L


the effective scope of the antideficiency law. To ap-
ply it retroactively would change the legal con-
sequences of past acts. Under these circumstances,
it is appropriate to apply the ordinary presumption
that a legislative act operates prospectively, and in-
appropriate to apply to this case the new set of rules
articulated in Senate Bill No. 1612.

MOSK, J.,
Concurring and Dissenting.-I agree with the

majority that the issue before us is not whether Sen-
ate Bill No. 1612 (1993-1994 Reg. Sess.) (hereafter
Senate Bill No. 1612) has retrospective application.
It does not. *255 Rather, we must determine what
the law was before Senate Bill No. 1612 was en-
acted to provide, in effect, a “standby letter of cred-
it exception” to the antideficiency statutes.

I disagree with the majority that Senate Bill
No. 1612 did not change prior law. In my view, far
from merely “clarifying” the “true” meaning of pri-
or law-as the majority implausibly assert-its numer-
ous amendments and additions to the statutes re-
versed what the Court of Appeal aptly referred to as
“the fifty years of consistent solicitude which Cali-
fornia courts have given to the foreclosed purchase
money mortgagee.” FN1

FN1 Among other things, Senate Bill No.
1612 amended Civil Code section 2787,
added Code of Civil Procedure sections
580.5 and 580.7, and amended California
Uniform Commercial Code former section
5114. (See Stats. 1994, ch. 611, §§ 1-6.) It
appears, however, that our decision in this
matter will have limited application. It will
operate only when: (a) a lender obtained a
standby letter of credit prior to September
15, 1994, the effective date of Senate Bill
No. 1612, to support a transaction secured
by a deed of trust against real property; (b)
the creditor defaulted on the deed of trust;
(c) the lender elected to foreclose on by
way of trustee's sale rather than through ju-
dicial foreclosure; and (d) the lender there-

after demanded payment under the standby
letter of credit. In view of the limited pre-
cedential value of this case, a better course
would have been to dismiss review as im-
providently granted.

As the majority concede, a legislative declara-
tion of an existing statute's meaning is neither bind-
ing nor conclusive. “The Legislature has no author-
ity to interpret a statute. That is a judicial task.” (
Del Costello v. State of California (1982) 135
Cal.App.3d 887, 893, fn. 8 [ 185 Cal.Rptr. 582]; see
also California Emp. etc. Com. v. Payne (1947) 31
Cal.2d 210, 213 [ 187 P.2d 702]; Bodinson Mfg.
Co. v. California E. Com. (1941) 17 Cal.2d 321,
326 [ 109 P.2d 935].) As the majority also concede,
the legislative interpretation of prior law in this
case is particularly unworthy of deference: Nothing
in the previous legislative history of letter of credit
statutes suggests an intent to create an exception to
the antideficiency statutes. Indeed, it is apparently
only recently that standby letters of credit have
been used in real estate transactions.

Accordingly, unlike the majority, I conclude
that before Senate Bill No. 1612, standby letters of
credit were not exempt from the antideficiency stat-
utes precluding creditors from obtaining a defi-
ciency judgment from a creditor following nonjudi-
cial foreclosure on a real property loan.

I.
As the Court of Appeal emphasized, before

Senate Bill No. 1612, the potential conflict between
the letters of credit statutes and the antideficiency
statutes posed a question of first impression, arising
from the relatively recent innovation of the use of
standby letters of credit as additional security *256
for real estate loans. Does the so-called
“independence principle”-under which letters of
credit stand separate and apart from the underlying
transaction-constitute an exception to the antidefi-
ciency statutes that bar deficiency judgments after a
nonjudicial foreclosure on real property?

The majority conclude that even before Senate
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Bill No. 1612, there was no restriction on the right
of a creditor to demand payment on a standby letter
of credit after a nonjudicial foreclosure on real
property. They are wrong.

Under the so-called “independence principle,”
the issuer of a standby letter of credit “must honor a
draft or demand for payment which complies with
the terms of the relevant credit regardless of wheth-
er the goods or documents conform to the underly-
ing contract for sale or other contract between the
customer and the beneficiary.” (Cal. U. Com. Code,
former § 5114, subd. (1), as amended by Stats.
1994, ch. 611, § 4.) In turn, the issuer of a standby
letter of credit “is entitled to immediate reimburse-
ment of any payment made under the credit and to
be put in effectively available funds not later than
the day before maturity of any acceptance made un-
der the credit.” (Id., subd. (3).) FN2

FN2 As the reference to “goods or docu-
ments” in the statute suggests, the drafters
appear to have contemplated use of letters
of credit in commercial financial transac-
tions, not as additional security in real es-
tate transactions.

A standby letter of credit specifically operates
as a means of guaranteeing payment in the event of
a future default. “A letter of credit is an engage-
ment by an issuer (usually a bank) to a beneficiary,
made at the request of a customer, which binds the
bank to honor drafts up to the amount of the credit
upon the beneficiary's compliance with certain con-
ditions specified in the letter of credit. The custom-
er is ultimately liable to reimburse the bank. The
traditional function of the letter of credit is to fin-
ance an underlying customer's beneficiary contract
for the sale of goods, directing the bank to pay the
beneficiary for shipment. A different function is
served by the 'standby' letter of credit, which dir-
ects the bank to pay the beneficiary not for his own
performance but upon the customer's default,
thereby serving as a guarantee device.” (Note, “
Fraud in the Transaction”: Enjoining Letters of
Credit During the Iranian Revolution (1980) 93

Harv. L.Rev. 992, 992-993, fns. omitted.)

Thus, in practical effect, a standby letter of
credit constitutes a promise to provide additional
funds in the event of a future default or deficiency.
As such, prior to passage of Senate Bill No. 1612, it
potentially came up against the restrictions of the
antideficiency statutes barring a creditor from ob-
taining additional funds from a debtor after a nonju-
dicial foreclosure. Indeed, as *257 the parties con-
cede, nothing in the applicable statutes or legislat-
ive history prior to the amendments and additions
enacted by Senate Bill No. 1612 created any specif-
ic exception to the antideficiency statutes for
standby letters of credit. Nor did anything in the ap-
plicable statutes or legislative history “imply” that
the antideficiency statutes must yield to the so-
called “independence principle,” based on public
policy or otherwise.

We have previously summarized the history
and purpose of the antideficiency statutes as fol-
lows.

“Prior to 1933, a mortgagee of real property
was required to exhaust his security before enfor-
cing the debt or otherwise to waive all rights to his
security [citations]. However, having resorted to the
security, whether by judicial sale or private nonju-
dicial sale, the mortgagee could obtain a deficiency
judgment against the mortgagor for the difference
between the amount of the indebtedness and the
amount realized from the sale. As a consequence
during the great depression with its dearth of
money and declining property values, a mortgagee
was able to purchase the subject real property at the
foreclosure sale at a depressed price far below its
normal fair market value and thereafter to obtain a
double recovery by holding the debtor for a large
deficiency. [Citations.] In order to counteract this
situation, California in 1933 enacted fair market
value limitations applicable to both judicial fore-
closure sales ([Code Civ. Proc.,] § 726) and private
foreclosure sales ([id.,] § 580a) which limited the
mortgagee's deficiency judgment after exhaustion
of the security to the difference between the fair

933 P.2d 507 Page 19
15 Cal.4th 232, 933 P.2d 507, 62 Cal.Rptr.2d 243, 32 UCC Rep.Serv.2d 534, 97 Cal. Daily Op. Serv. 2554, 97 Daily
Journal D.A.R. 4507
(Cite as: 15 Cal.4th 232)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.458

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3084&FindType=Y&ReferencePositionType=S&SerialNum=0101416285&ReferencePosition=992
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3084&FindType=Y&ReferencePositionType=S&SerialNum=0101416285&ReferencePosition=992
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3084&FindType=Y&ReferencePositionType=S&SerialNum=0101416285&ReferencePosition=992
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3084&FindType=Y&ReferencePositionType=S&SerialNum=0101416285&ReferencePosition=992
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS726&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACPS580A&FindType=L


[market] value of the property at the time of the
sale (irrespective of the amount actually realized at
the sale) and the outstanding debt for which the
property was security. Therefore, if, due to the de-
pressed economic conditions, the property serving
as security was sold for less than the fair [market]
value as determined under section 726 or section
580a, the mortgagee could not recover the amount
of that difference in this action for a deficiency
judgment. [Citation.]

“In certain situations, however, the Legislature
deemed even this partial deficiency too oppressive.
Accordingly, in 1933 it enacted section 580b
[citation] which barred deficiency judgments alto-
gether on purchase money mortgages. 'Section 580b
places the risk of inadequate security on the pur-
chase money mortgagee. A vendor is thus discour-
aged from overvaluing the security. Precarious land
promotion schemes are discouraged, for the secur-
ity value of the land gives purchasers a clue as to its
true market value. [Citation.] If inadequacy of se-
curity results, not from overvaluing, but from a de-
cline in property values during a general or local
depression, section 580b prevents the aggravation
of the downturn that would result if defaulting *258
purchasers were burdened with large personal liab-
ility. Section 580b thus serves as a stabilizing factor
in land sales.' [Citations.]

“Although both judicial foreclosure sales and
private nonjudicial foreclosure sales provided for
identical deficiency judgments in nonpurchase
money situations subsequent to the 1933 enactment
of the fair value limitations, one significant differ-
ence remained, namely property sold through judi-
cial foreclosure was subject to the statutory right of
redemption ([Code Civ. Proc.,] § 725a), while prop-
erty sold by private foreclosure sale was not re-
deemable. By virtue of sections 725a and 701, the
judgment debtor, his successor in interest or a juni-
or lienor could redeem the property at any time dur-
ing one year after the sale, frequently by tendering
the sale price. The effect of this right of redemption
was to remove any incentive on the part of the

mortgagee to enter a low bid at the sale (since the
property could be redeemed for that amount) and to
encourage the making of a bid approximating the
fair market value of the security. However, since
real property purchased at a private foreclosure sale
was not subject to redemption, the mortgagee by
electing this remedy, could gain irredeemable title
to the property by a bid substantially below the fair
value and still collect a deficiency judgment for the
difference between the fair value of the security and
the outstanding indebtedness.

“In 1940 the Legislature placed the two remed-
ies, judicial foreclosure sale and private nonjudicial
foreclosure sale on a parity by enacting section
580d [citation]. Section 580d bars 'any deficiency
judgment' following a private foreclosure sale. 'It
seems clear ... that section 580d was enacted to put
judicial enforcement on a parity with private en-
forcement. This result could be accomplished by
giving the debtor a right to redeem after a sale un-
der the power. The right to redeem, like proscrip-
tion of a deficiency judgment, has the effect of
making the security satisfy a realistic share of the
debt. [Citation.] By choosing instead to bar a defi-
ciency judgment after private sale, the Legislature
achieved its purpose without denying the creditor
his election of remedies. If the creditor wishes a de-
ficiency judgment, his sale is subject to statutory
redemption rights. If he wishes a sale resulting in
nonredeemable title, he must forego the right to a
deficiency judgment. In either case his debt is pro-
tected.' ” ( Cornelison v. Kornbluth (1975) 15
Cal.3d 590, 600-602 [ 125 Cal.Rptr. 557, 542 P.2d
981], fns. omitted.)

Over the several decades since their enactment,
our courts have construed the antideficiency stat-
utes liberally, rejecting attempts to circumvent the
proscriptions against deficiency judgments after
nonjudicial foreclosure. “It is well settled that the
proscriptions of section 580d cannot be avoided
through artifice ....” ( *259Rettner v. Shepherd
(1991) 231 Cal.App.3d 943, 952 [ 282 Cal.Rptr.
687]; accord, Freedland v. Greco (1955) 45 Cal.2d
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462, 468 [ 289 P.2d 463] [In construing the antide-
ficiency statutes, “ 'that construction is favored
which would defeat subterfuges, expediencies, or
evasions employed to continue the mischief sought
to be remedied by the statute, or ... to accomplish
by indirection what the statute forbids.' ”]; Simon
v. Superior Court (1992) 4 Cal.App.4th 63, 78 [ 5
Cal.Rptr.2d 428].)

Nor can the antideficiency protections be
waived by the borrower at the time the loan was
made. (See Civ. Code, § 2953 [such waiver “shall
be void and of no effect”]; Valinda Builders, Inc. v.
Bissner (1964) 230 Cal.App.2d 106, 112 [ 40
Cal.Rptr. 735] [The debtor's waiver agreement was
“contrary to public policy, void and ineffectual for
any purpose.”].)

In this regard, as the Court of Appeal observed,
two decisions are of particular relevance here: Uni-
on Bank v. Gradsky (1968) 265 Cal.App.2d 40 [ 71
Cal.Rptr. 64] (hereafter Gradsky), and Common-
wealth Mortgage Assurance Co. v. Superior Court
(1989) 211 Cal.App.3d 508 [ 259 Cal.Rptr. 425]
(hereafter Commonwealth).

In Gradsky, the Court of Appeal held that Code
of Civil Procedure section 580d operated to pre-
clude a lender from collecting the unpaid balance of
a promissory note from the guarantor after a nonju-
dicial foreclosure on the real property securing the
debt. It concluded that if the guarantor could suc-
cessfully assert an action against the borrower for
reimbursement, “the obvious result is to permit the
recovery of a 'deficiency' judgment against the
[borrower] following a nonjudicial sale of the se-
curity under a different label.” ( Gradsky, supra,
265 Cal.App.2d at pp. 45-46.) “The Legislature
clearly intended to protect the [borrower] from per-
sonal liability following a nonjudicial sale of the
security. No liability, direct or indirect, should be
imposed upon the [borrower] following a nonjudi-
cial sale of the security. To permit a guarantor to
recover reimbursement from the debtor would per-
mit circumvention of the legislative purpose in en-
acting section 580d.” (Id. at p. 46.)

In Commonwealth, borrowers purchased real
property with a loan secured by promissory notes
provided by a bank. At the bank's request, they ob-
tained policies of mortgage guarantee insurance to
secure payment on the promissory notes. They also
signed indemnity agreements promising to reim-
burse the mortgage insurer for any funds it paid out
under the policy. When the borrowers defaulted on
the promissory notes, the bank foreclosed nonjudi-
cially on the real property. It then collected on the
mortgage insurance; the mortgage insurer then
brought an action for reimbursement on the indem-
nity agreements. *260

The Court of Appeal in Commonwealth held
that reimbursement was barred by Code of Civil
Procedure section 580d. It rejected the argument
that the indemnity agreements constituted separate
and independent obligations: “The instant indem-
nity agreements add nothing to the liability [the
borrowers] already incurred as principal obligors on
the notes .... To splinter the transaction and view
the indemnity agreements as separate and independ-
ent obligations ... is to thwart the purpose of section
580d by a subterfuge [citation], a result we cannot
permit.” ( Commonwealth, supra, 211 Cal.App.3d
at p. 517.)

The majority's attempt to distinguish Gradsky
and Commonwealth, by characterizing them as
grounded in subrogation law, is unpersuasive. In-
deed, in Commonwealth, subrogation law was not
directly in issue; the indemnity obligation provided
a contract upon which to base collection. FN3

FN3 In any event, the analogy between
standby letters of credit and guarantees is
not as “forced” as the majority would sug-
gest. As one commentator recently ob-
served, “upon closer analysis, the borders
between standby credits and contracts of
guarantee are not so well settled as they
may first appear.” (McLaughlin, Standby
Letters of Credit and Guaranties: An Exer-
cise in Cartography (1993) 34 Wm. &
Mary L.Rev. 1139, 1140; see also Alces,
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An Essay on Independence, Interdepend-
ence, and the Suretyship Principle (1993)
1993 U. Ill. L.Rev. 447 [rejecting distinc-
tion between letters of credit and
“secondary obligations,” i.e., guarantees
and sureties].) Moreover, “courts have
long recognized that, in a sense, issuers of
credits 'must be regarded as sureties.'
[Citation.] A seller of goods often insists
on a commercial letter of credit because he
is unsure of the buyer's ability to pay. The
standby letter of credit arises out of situ-
ations in which the beneficiary wants to
guard against the applicant's nonperform-
ance. In both instances, the credit serves in
the nature of a guaranty.” Dolan, The Law
of Letters of Credit: Commercial and
Standby Credits (2d ed. 1991) § 2.10[1],
pp. 2-61 to 2-62.)

The majority miss the point. As the Court of
Appeal in this matter explained: “ Gradsky and
Commonwealth reflect the strong judicial concern
about the efforts of secured real property lenders to
circumvent section 580d by the use of financial
transactions between debtors and third parties
which involve post-nonjudicial foreclosure debt ob-
ligations for the borrowers. Their common and
primary focus is on the lender's requirement that the
debtor make arrangements with a third party to pay
a portion or all of the mortgage debt remaining
after a foreclosure, i.e., to pay the debtor's defi-
ciency.”

The Legislature, in enacting Senate Bill No.
1612, expressly abrogated the Court of Appeal de-
cision in this matter and gave primacy to the so-
called “independence principle” as against the anti-
deficiency protections. Its additions and amend-
ments to the statutes-lobbied for, and drafted by,
the California Bankers Association-significantly
altered prior law. Senate Bill No. 1612, therefore,
should have prospective application only. *261

In their strained attempt to reach the conclusion
that Senate Bill No. 1612 governs this case, the ma-

jority adopt the fiction that a standby letter of credit
is an “idiosyncratic” form of “security” or the
“functional equivalent” of cash collateral. They of-
fer no sound support for such an approach. There is
none. FN4

FN4 The principal “authority” cited by the
majority for the proposition that standby
letters of credit are the “functional equival-
ent” of cash collateral is a student law re-
view note published over a decade ago-and
apparently never cited in any case in Cali-
fornia or elsewhere. (Comment, The Inde-
pendence Rule in Standby Letters of Credit
(1985) 52 U. Chi. L.Rev. 218.) Signific-
antly, the note nowhere discusses the use
of standby letters of credit in transactions
involving purchase money mortgages or
the potential conflict between the so-called
“independence principle” and antidefi-
ciency statutes. Indeed, it assumes that
“[t]hose who engage in standby letter of
credit transactions are usually large corpor-
ate or governmental entities with access to
high-quality counsel and are thus in a posi-
tion to evaluate and respond to the risks in-
volved.” (Id. at p. 238.) Needless to say,
that is often not the case in real property
transactions, particularly those involving
residential property. As a leading com-
mentator observed: “the motivation of the
parties to a real estate secured transaction
is frequently other than purely commercial,
and their relative bargaining power is often
grossly disproportionate.” (Hetland &
Hansen, The “Mixed Collateral” Amend-
ments to California's Commercial Code-
Covert Repeal of California's Real Prop-
erty Foreclosure and Antideficiency Provi-
sions or Exercise in Futility? (1987) 75
Cal.L.Rev. 185, 188, fn. omitted.)

As the Court of Appeal observed, from the per-
spective of the debtor, a standby letter of credit is
not cash or its equivalent. It is, instead, a promise to
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provide additional funds in the event of future de-
fault or deficiency and has the practical con-
sequence of requiring the debtor to pay additional
money on the debt after default or foreclosure. FN5

Moreover, unlike cash, which can be pledged as
collateral security only once, a standby letter of
credit does not require a debtor to part with its own
funds until payment is made and thus permits a bor-
rower to use standby letters of credit in a large
number of transactions separately. Cash collateral,
by contrast, does not impose personal liability on
the borrower following a trustee's sale and does not
encourage speculative lending practices.

FN5 Although it appears to be uncommon,
an issuer of a standby letter of credit may
demand security from its customer in the
form of cash collateral or personal prop-
erty as a condition for issuing the letter of
credit. In the event of a draw on the letter
of credit, the issuer would then have re-
course to the pledged security, up to the
value of the draw, without requiring its
customer to pay additional money. Wheth-
er a real estate lender's draw on a standby
letter of credit backed by security, and not
by a mere promise to pay, would fall with-
in the mixed security rule is a difficult
question that need not be addressed here.

As the Court of Appeal observed: “For us to
conclude that such use of a standby letter of credit
is the same as an increased cash investment
(whether or not from borrowed funds) is to deny
reality and to invite the very overvaluation and po-
tential aggravation of an economic downturn which
the antideficiency legislation was originally enacted
to prevent.” *262

II.
The Court of Appeal correctly concluded that,

before Senate Bill No. 1612, there was no implied
exception to the antideficiency statutes for letters of
credit. It erred, however, in holding that Western
Security Bank, N.A. (Western) could have refused
to honor the letter of credit on the ground that the

Beverly Hills Business Bank (Bank), in presenting
the letters of credit after a nonjudicial foreclosure,
worked an “implied” fraud on Vista Place Asso-
ciates (Vista).

The Court of Appeal cited former California
Uniform Commercial Code former section 5114,
subdivision (2)(b), which provides that when there
has been a notification from the customer of “fraud,
forgery or other defect not apparent on the face of
the documents,” the issuer “may”-but is not oblig-
ated to-“honor the draft or demand for pay-
ment.”(Cal. U. Com. Code, § 5114, subd. (2)(b) as
amended by Stats. 1994, ch. 611, § 4.) FN6 The
statute is inapplicable under the present facts.

FN6 An issuer's obligations and rights are
now governed by California Uniform
Commercial Code section 5108, enacted in
1996 as part of Senate Bill No. 1599.
(Stats. 1996, ch. 176, § 7.) The same legis-
lation repealed section 5114, relating to the
issuer's duty to honor a draft or demand for
payment, as part of the repeal of division
5, Letters of Credit. (Stats. 1996, ch. 176, §
6.)

Western, presented with a demand for payment
on a letter of credit, was limited to determining
whether the documents presented by the beneficiary
complied with the letter of credit-a purely minis-
terial task of comparing the documents presented
against the description of the documents in the let-
ter of credit. If the documents comply on their face,
the issuer must honor the draw, regardless of dis-
putes concerning the underlying transaction. ( Lum-
bermans Acceptance Co. v. Security Pacific Nat.
Bank (1978) 86 Cal.App.3d 175, 178 [ 150
Cal.Rptr. 69]; Cal. U. Com. Code, former § 5109,
subd. (2) as added by Stats. 1963, ch. 819, § 1, p.
1934.) Thus, in this case, Western was not entitled
to look beyond the documents presented by the
Bank and refuse to honor the standby letter of cred-
it based on a potential violation of the antidefi-
ciency statutes in the underlying transaction.
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In my view, the concurring and dissenting
opinion by Justice Kitching in the Court of Appeal
correctly reconciled the policies behind standby let-
ter of credit law and the antideficiency provisions
of Code of Civil Procedure section 580d, as they
existed before Senate Bill No. 1612. Thus, I would
conclude that Western was obligated, under the so-
called “independence principle,” to honor the
standby letter of credit presented by the Bank. None
of the limited exceptions to that rule applied. West-
ern was not, however, without recourse. It was en-
titled to seek reimbursement from Vista, pursuant
*263 to former California Uniform Commercial
Code former section 5114, subdivision (3) and its
promissory notes. Vista, in turn, could seek dis-
gorgement from the Bank, if it has not legally
waived its protection under Code of Civil Proced-
ure section 580d-an issue that is not before us and
should be remanded to the trial court. As Justice
Kitching's concurrence and dissent concluded,
“[t]his procedure would retain certainty in the Cali-
fornia letter of credit market while implementing
the policies supporting section 580d.”

Kennard, J., concurred. *264

Cal. 1997.
Western Security Bank v. Superior Court
15 Cal.4th 232, 933 P.2d 507, 62 Cal.Rptr.2d 243,
32 UCC Rep.Serv.2d 534, 97 Cal. Daily Op. Serv.
2554, 97 Daily Journal D.A.R. 4507
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Supreme Court of California 
The PEOPLE, Plaintiff and Respondent, 

v. 
Cruz Alberto MENDOZA et al., Defendants and 

Appellants. 
 

No. S067104. 
July 31, 2000. 

Rehearing Denied Sept. 13, 2000.
FN* 

 
FN* Mosk, J., Kennard, J., and Werdegar, J., 

dissented. 
 

Defendants were convicted by separate juries in 

the Superior Court, Marin County, No. 

SC39946,William H. Stephens, J., of murder during a 

robbery or burglary. Defendants appealed. The Court 

of Appeal affirmed. The Supreme Court granted re-

view, superseding the opinion of the Court of Appeal. 

The Supreme Court, Chin, J., held that statute reduc-

ing the degree of the crime if defendant is convicted of 

a crime which is distinguished into degrees but the 

trier of fact does not find the degree of the crime was 

inapplicable, overruling McDonald, 37 Cal.3d 351, 

208 Cal.Rptr. 236, 690 P.2d 709, and abrogating Es-

cobar, 48 Cal.App.4th 999, 55 Cal.Rptr.2d 883, and 

Dailey, 47 Cal.App.4th 747, 55 Cal.Rptr.2d 171. 
 

Affirmed. 
 

Mosk, J., filed a dissenting opinion. 
 

Kennard, J., filed a dissenting opinion in which 

Werdegar, J., concurred. 
 

Werdegar, J., filed a dissenting opinion. 
 

Opinion, 69 Cal.Rptr.2d 664, vacated. 
 

West Headnotes 
 
[1] Statutes 361 181(1) 
 
361 Statutes 

      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In general. Most Cited 

Cases  
 
Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and purpose of act. 

Most Cited Cases  
 

The court's fundamental task in interpreting a 

statute is to ascertain the Legislature's intent so as to 

effectuate the law's purpose. 
 
[2] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 

The court begins its inquiry regarding legislative 

intent by examining the statute's words, giving them a 

plain and commonsense meaning. 
 
[3] Statutes 361 205 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
                      361k205 k. In general. Most Cited Cases  
 

The court does not consider statutory language in 

isolation; rather, it looks to the entire substance of the 

statute in order to determine the scope and purpose of 

the provision. 
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[4] Statutes 361 208 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
                      361k208 k. Context and related clauses. 
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murder, then as a matter of law the only crime of 
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of statute providing that a defendant is deemed to have 
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208 Cal.Rptr. 236, 690 P.2d 709, and abrogating 

People v. Escobar, 48 Cal.App.4th 999, 55 

Cal.Rptr.2d 883, and People v. Dailey, 47 Cal.App.4th 

747, 55 Cal.Rptr.2d 171. West's Ann.Cal.Penal Code 
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      203III Homicide in Commission of or with Intent 

to Commit Other Unlawful Act 
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     (Formerly 203k22(1)) 
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killed while committing one of the felonies listed in 

the felony-murder statute, by operation of statute the 

killing is deemed to be first degree murder as a matter 

of law, and there are no other degrees of such a mur-
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to Commit Other Unlawful Act 
            203III(B) Murder 
                203k582 Predicate Offenses or Conduct 
                      203k585 k. Felonies in general. Most 

Cited Cases  
     (Formerly 203k307(4)) 
 
 Homicide 203 1333 
 
203 Homicide 
      203XI Questions of Law or Fact 
            203k1333 k. Grade, degree, or classification of 

offense. Most Cited Cases  
     (Formerly 203k307(4)) 
 

Where the evidence points indisputably to a kill-

ing committed in the perpetration of one of the felo-

nies listed in the felony-murder statute, the only guilty 

verdict a jury may return is first degree murder, and 

thus, a trial court is justified in withdrawing the ques-

tion of degree of murder from the jury and instructing 

it that the defendant is either not guilty, or is guilty of 

first degree murder. West's Ann.Cal.Penal Code §§ 

189, 1157. 
 
[10] Homicide 203 1376 
 
203 Homicide 
      203XII Instructions 
            203XII(B) Sufficiency 
                203k1374 Grade, Degree or Classification 

of Offense 
                      203k1376 k. Characterization or defini-

tion of degree in general. Most Cited Cases  
     (Formerly 203k307(3)) 
 
 Homicide 203 1456 
 
203 Homicide 
      203XII Instructions 
            203XII(C) Necessity of Instruction on Other 

Grade, Degree, or Classification of Offense 
                203k1456 k. Degree or classification of 

homicide. Most Cited Cases  
     (Formerly 203k307(3)) 
 

The trial court need not instruct the jury on of-

fenses other than first degree felony murder or on the 

differences between the degrees of murder, where the 

evidence points indisputably to a killing committed in 

the perpetration of one of the felonies listed in the 

felony-murder statute, because the only guilty verdict 

a jury may return is first degree murder. West's 

Ann.Cal.Penal Code §§ 189, 1157; CALJIC 8.70. 
 
[11] Jury 230 34(1) 
 
230 Jury 
      230II Right to Trial by Jury 
            230k30 Denial or Infringement of Right 
                230k34 Restriction or Invasion of Functions 

of Jury 
                      230k34(1) k. In general. Most Cited 

Cases  
     (Formerly 203k307(3)) 
 

Where the evidence established as a matter of law 

that the felony-murder during a robbery or burglary 

was of the first degree, the failure to instruct the jury 

on offenses other than first degree felony-murder or on 

the differences between the degrees of murder did not 

violate either the right to have a jury determine ques-

tions of fact or the constitutional right to have a jury 

determine every material issue the evidence presents. 

West's Ann.Cal.Penal Code §§ 189, 1126, 1157. 
 
[12] Criminal Law 110 887 
 
110 Criminal Law 
      110XX Trial 
            110XX(K) Verdict 
                110k887 k. Disregard of instructions. Most 

Cited Cases  
 

If the trial court correctly instructs the jury only 

on first degree felony-murder and to find the defend-

ant either not guilty or guilty of first degree murder, 

but the jury returns a verdict for a crime other than first 

degree murder, the trial court must refuse to accept the 

verdict because it is contrary to law, and must direct 

the jury to reconsider. West's Ann.Cal.Penal Code §§ 

189, 1157. 
 
[13] Statutes 361 217.3 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k217.3 k. Legislative hearings, re-
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ports, etc. Most Cited Cases  
 

Where a statute proposed by the California Code 

Commission for inclusion in the Penal Code of 1872 

was enacted by the Legislature without substantial 

change, the report of the commission is entitled to 

great weight in construing the statute and in deter-

mining the intent of the Legislature. 
 
[14] Criminal Law 110 883 
 
110 Criminal Law 
      110XX Trial 
            110XX(K) Verdict 
                110k883 k. Specification of offense or grade 

or degree thereof. Most Cited Cases  
 

Purpose of statute providing that a defendant is 

deemed to have been convicted of the lesser degree if 

the defendant is convicted of a crime which is dis-

tinguished into degrees but the trier of fact did not find 

the degree of the crime is to ensure that where a ver-

dict other than first degree is permissible, the jury's 

determination of degree is clear. West's Ann.Cal.Penal 

Code § 1157. 
 
[15] Courts 106 107 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(K) Opinions 
                106k107 k. Operation and effect in general. 

Most Cited Cases  
 

A decision is not authority for everything said in 

the opinion but only for the points actually involved 

and actually decided. 
 
[16] Courts 106 91(.5) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k91 Decisions of Higher Court or 

Court of Last Resort 
                          106k91(.5) k. In general. Most Cited 

Cases  
 

Courts 106 107 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(K) Opinions 
                106k107 k. Operation and effect in general. 

Most Cited Cases  
 

Only the ratio decidendi of an appellate opinion 

has precedential effect. 
 
[17] Courts 106 92 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k92 k. Dicta. Most Cited Cases  
 

The Supreme Court must view with caution 

seemingly categorical directives not essential to ear-

lier decisions and be guided by dictum only to the 

extent it remains analytically persuasive. 
 
[18] Statutes 361 212.5 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k212 Presumptions to Aid Construction 
                      361k212.5 k. Intention to change law. 

Most Cited Cases  
 

As a general rule, in construing statutes, the court 

presumes the Legislature intends to change the 

meaning of a law when it alters the statutory language, 

as for example when it deletes express provisions of 

the prior version. 
 
[19] Statutes 361 212.5 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k212 Presumptions to Aid Construction 
                      361k212.5 k. Intention to change law. 

Most Cited Cases  
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The repeal of a prior statute, together with en-

actment of a new law on the same subject with an 

important limitation deleted, strongly suggests that the 

Legislature intended to change the law. 
 
[20] Homicide 203 1553 
 
203 Homicide 
      203XIII Verdict 
            203k1552 Specification of Grade or Degree of 

Offense 
                203k1553 k. Necessity in general. Most 

Cited Cases  
     (Formerly 203k313(1)) 
 

The Legislature's repeal of statute imposing a 

duty on the jury to make a degree finding in every case 

in which “any person” was “indicted for murder,” and 

enactment of a new statute on the same subject, 

providing that a jury finding of degree is required only 

if a defendant is convicted of a crime which is dis-

tinguished into degrees, strongly suggested the legis-

lature intended to change the law, and the inference of 

legislative intent to change the law was particularly 

compelling because the legislature knew that the 

omitted phrases were significant to the Supreme 

Court's earlier decision in Campbell. West's 

Ann.Cal.Penal Code § 1157. 
 
[21] Courts 106 100(1) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(H) Effect of Reversal or Overruling 
                106k100 In General 
                      106k100(1) k. In general; retroactive or 

prospective operation. Most Cited Cases  
 

Legislature did not acquiesce in Supreme Court's 

McDonald decision, which held that the jury's failure 

to specify the degree of murder in its verdict rendered 

the conviction second degree murder by operation of 

law, by remaining silent after the McDonald decision, 

and thus, the Supreme Court would revisit the 

McDonald decision's interpretation of the statute 

generally requiring the jury to determine the degree of 

the crime. West's Ann.Cal.Penal Code § 1157. 
 
[22] Courts 106 100(1) 
 

106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(H) Effect of Reversal or Overruling 
                106k100 In General 
                      106k100(1) k. In general; retroactive or 

prospective operation. Most Cited Cases  
 

Legislature's consideration of, but failure to enact, 

statutory amendments that would have superseded the 

Supreme Court's McDonald decision, which held that 

the jury's failure to specify the degree of murder in its 

verdict rendered the conviction second degree murder 

by operation of law, did not indicate legislative ac-

quiescence, and thus, the Supreme Court would revisit 

the McDonald decision's interpretation of the statute 

generally requiring the jury to determine the degree of 

the crime. West's Ann.Cal.Penal Code § 1157. 
 
[23] Criminal Law 110 304(9) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(A) Judicial Notice 
                110k304 Judicial Notice 
                      110k304(9) k. Public and private acts 

and proclamations. Most Cited Cases  
 

Supreme Court would take judicial notice of leg-

islative materials relating to unpassed bills which, if 

enacted, would have superseded the Supreme Court's 

McDonald holding that the jury's failure to specify the 

degree of murder in its verdict rendered the conviction 

second degree murder by operation of law, where the 

requests for judicial notice were unopposed and the 

materials were offered for purposes of construing the 

statute generally requiring the jury to determine the 

degree of the crime. West's Ann.Cal.Penal Code § 

1157. 
 
[24] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

Unpassed bills, as evidences of legislative intent, 

have little value. 
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[25] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

The Legislature's failure to enact a proposed 

statutory amendment may indicate many things other 

than approval of a statute's judicial construction, in-

cluding the pressure of other business, political con-

siderations, or a tendency to trust the courts to correct 

their own errors. 
 
[26] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

The court can rarely determine from the failure of 

the Legislature to pass a particular bill what the intent 

of the Legislature is with respect to existing law. 
 
[27] Courts 106 89 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k89 k. In general. Most Cited Cases  
 

The court must construe the language of a judicial 

opinion with reference to the facts the case presents, 

and the positive authority of a decision is coextensive 

only with such facts. 
 
[28] Courts 106 90(1) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 

                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k90 Decisions of Same Court or 

Co-Ordinate Court 
                          106k90(1) k. In general. Most Cited 

Cases  
 

Because of the need for certainty, predictability, 

and stability in the law, the Supreme Court does not 

lightly overturn its prior opinions. 
 
[29] Courts 106 90(1) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k90 Decisions of Same Court or 

Co-Ordinate Court 
                          106k90(1) k. In general. Most Cited 

Cases  
 

The policy of stare decisis does not shield 

court-created error from correction, but is a flexible 

one that permits the court to reconsider, and ultimately 

to depart from, its own prior precedent in an appro-

priate case. 
 
[30] Courts 106 89 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k89 k. In general. Most Cited Cases  
 

A key consideration in determining the role of 

stare decisis is whether the decision being reconsid-

ered has become a basic part of a complex and com-

prehensive statutory scheme, or is simply a specific, 

narrow ruling that may be overruled without affecting 

such a statutory scheme. 
 
[31] Courts 106 90(1) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
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                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k90 Decisions of Same Court or 

Co-Ordinate Court 
                          106k90(1) k. In general. Most Cited 

Cases  
 

Stare decisis did not mandate continued adher-

ence to the Supreme Court's McDonald decision, 

which held that the jury's failure to specify the degree 

of murder in its verdict rendered the conviction second 

degree murder by operation of law, where the decision 

set forth a narrow rule of limited applicability that had 

not become a basic part of any comprehensive statu-

tory scheme. West's Ann.Cal.Penal Code § 1157. 
 
[32] Criminal Law 110 100(1) 
 
110 Criminal Law 
      110VIII Jurisdiction 
            110k100 Exercise of Jurisdiction in General 
                110k100(1) k. In general. Most Cited Cases  
 

Defendants had no cognizable reliance interest in 

obtaining a verdict of second degree murder by the 

means set forth in the Supreme Court's McDonald 

decision, which held that the jury's failure to specify 

the degree of murder in its verdict rendered the con-

viction second degree murder by operation of law, and 

they could not claim that their defense against felo-

ny-murder charges would have been conducted dif-

ferently absent McDonald, and thus, the Supreme 

Court's overruling of McDonald in the defendants' 

case could be applied to the defendants. West's 

Ann.Cal.Penal Code §§ 189, 1157. 
 
[33] Constitutional Law 92 4641 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(H) Criminal Law 
                92XXVII(H)4 Proceedings and Trial 
                      92k4640 Verdict 
                          92k4641 k. In general. Most Cited 

Cases  
     (Formerly 92k253(4)) 
 
 Courts 106 100(1) 
 
106 Courts 

      106II Establishment, Organization, and Procedure 
            106II(H) Effect of Reversal or Overruling 
                106k100 In General 
                      106k100(1) k. In general; retroactive or 

prospective operation. Most Cited Cases  
 

Due process principles did not prevent the Su-

preme Court from applying, in defendants' appeal of 

their convictions for felony-murder, the Supreme 

Court's overruling of its McDonald decision, which 

had held that the jury's failure to specify the degree of 

murder in its verdict rendered the conviction second 

degree murder by operation of law, because the 

overruling of McDonald neither expanded criminal 

liability nor enhanced punishment for conduct previ-

ously committed. U.S.C.A. Const.Amend. 14; West's 

Ann.Cal.Penal Code §§ 189, 1157. 
 
***435 *899 **269 William D. Farber, San Rafael, 

under appointment by the Supreme Court, for De-

fendant and Appellant Cruz Alberto Mendoza. 
 
David McNeil Morse, San Francisco, under appoint-

ment by the Supreme Court, for Defendant and Ap-

pellant Raul Valle. 
 
 *900 Daniel E. Lungren and Bill Lockyer, Attorneys 

General, George Williamson, Chief Assistant Attor-

ney General, Ronald A. Bass, Assistant Attorney 

General, Stan M. Helfman and John R. Vance, Jr., 

Deputy Attorneys General, for Plaintiff and Re-

spondent. 
 
CHIN, J. 

Under Penal Code section 1157,
FN1

 “[w]henever a 

defendant is convicted of a crime ... which is distin-

guished into degrees,” the trier of fact “must find the 

degree of the crime ... of which he is guilty. Upon the 

failure of the [trier of fact] to so determine, the degree 

of the crime ... of which the defendant is guilty, shall 

be deemed to be of the lesser degree.” Here, we con-

sider this section's applicability under the following 

circumstances: (1) the prosecution's only murder the-

ory at trial is that the killing was committed during 

perpetration of robbery or burglary, which is first 

degree murder as a matter of law (§ 189); (2) the court 

properly instructs the jury to return either an acquittal 

or a conviction of first degree murder; and (3) the jury 

returns a conviction for murder, but its verdict fails to 

specify the murder's degree. We conclude that under 

these circumstances, section 1157 does not apply 
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because the defendant has not been “convicted of a 

crime ... which is distinguished into degrees” within 

***436 the meaning of that section. Thus, the con-

viction is not “deemed to be of the lesser degree.” (§ 

1157.) We therefore affirm the Court of Appeal's 

judgment. 
 

FN1. Unless otherwise indicated, all further 

statutory references are to the Penal Code. 
 

FACTS 
On September 22, 1992, the Marin County Grand 

Jury returned an indictment accusing defendants Cruz 

Alberto Mendoza and Raul Antonio Valle of, among 

other crimes, “[m]urder in violation of Section 

187(A),” second degree robbery (§ 211), and burglary 

(§ 459). These charges arose out of the killing of 

Pastor Dan Elledge at The Lord's Church in Novato, 

California. As special circumstances for sentencing 

purposes, the indictment also alleged that defendants 

committed murder while they were engaged in com-

mitting robbery and burglary. (§ 190.2, subd. (a)(17).) 
 

After the trial court granted defendants' motion 

for separate trials, the prosecution presented its evi-

dence against defendants simultaneously to separate 

juries. As to both defendants, the prosecution's only 

murder theory was that Valle and Mendoza shot and 

killed Pastor Elledge while burglarizing and robbing 

The Lord's Church (as one in a series of church rob-

beries). Under section 189, all murder committed “in 

the perpetration of” robbery or *901 burglary “is 

murder of the first degree.” After the close of evi-

dence, the trials proceeded independently for purposes 

of jury instruction, closing arguments, and return of 

the verdicts. 
 
A. Mendoza Proceedings 

In his defense, Mendoza, who admitted commit-

ting other crimes with (and without) Valle, maintained 

he never entered The Lord's Church and did not par-

ticipate in any of the crimes Valle committed there, 

including Pastor Elledge's killing. In connection with 

the charge for that killing, Mendoza did not contend 

the jury could convict him of a degree or form of 

criminal homicide other than first degree felony 

murder. Nor did he ask the trial court to instruct the 

jury on lesser included offenses; his counsel agreed 

that because the prosecution had presented only a first 

degree felony-murder case, instructions relating to 

specific intent for other forms of first degree murder 

were unnecessary. Thus, Mendoza's counsel expressly 

declined to request instructions on malice afore-

thought and premeditation and deliberation.**270 At 

other points during the discussion of the instructions, 

Mendoza's counsel expressed his understanding that 

the prosecution's only murder theory was first degree 

felony murder. 
 

Consistent with these proceedings, the trial court 

instructed Mendoza's jury only on first degree felony 

murder as follows: “The defendant is accused in Count 

One of the indictment of having committed the crime 

of murder, a violation of Penal Code Section 187. [¶] 

Every person who unlawfully kills a human being 

during the commission or attempted commission of 

robbery or burglary is guilty of the crime of murder, in 

violation of Section 187 of the Penal Code. [¶] For 

clarification, that is one definition, that is not the only 

definition of murder, it's the only one that applies to 

the facts of this case. [¶] In order to prove such crime, 

each of the following elements must be proved: A 

human being was killed; the killing was unlawful; and 

the killing occurred during the commission or at-

tempted commission of robbery or burglary. [¶] The 

unlawful killing of a human being, whether inten-

tional, unintentional or accidental, which occurs dur-

ing the commission or attempted commission of the 

crime of robbery or burglary, is murder of the first 

degree when the perpetrator had the specific intent to 

commit such crime. [¶] The specific intent to commit 

robbery or burglary and the commission or attempted 

commission of such crime must be proved beyond a 

reasonable doubt. [¶] If a human being is killed by a 

person engaged in the commission or attempted 

commission of the crimes of robbery or burglary, all 

persons who either personally committed the robbery 

or burglary,***437 or who aided and abetted the 

robbery or burglary, are guilty of murder in the first 

degree, whether the killing is intentional, uninten-

tional, or *902 accidental. [¶] For purposes of deter-

mining whether a person is guilty of murder in the first 

degree, a defendant who does not form an intent to aid 

and abet a participant in a robbery or burglary before a 

murder has occurred is not guilty of murder in the first 

degree. [¶] Thus, if you have a reasonable doubt 

whether Defendant Mendoza was the actual killer, you 

may not convict him of murder in the first degree 

unless the prosecution proves beyond a reasonable 

doubt that he formed the intent to aid and abet in the 

robbery before the murder occurred. [¶] If you find the 

defendant in this case guilty of murder in the first 

degree, you must then determine if one or more of the 
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[alleged] special circumstances are true or not true.” 
 

The court also gave the following instruction: “In 

order to find the defendant guilty of the crime of 

murder, as charged in Count One, you must be satis-

fied beyond a reasonable doubt that, first, the crimes 

of robbery and burglary, charged in Counts Two and 

Three, were committed; and, second, the defendant 

aided and abetted such crimes; and, third, a 

co-principal in such crime committed the crimes of 

robbery or burglary as charged in Counts Two and 

Three; and, fourth, the crime of murder was a natural 

and probable consequence of the commission of the 

crimes of robbery or burglary as charged in Counts 

Two and Three.” 
 

In addition, in instructing on the “lesser crime[s]” 

of which the jury could convict Mendoza if it found 

him not guilty of the charged crimes, the court did not 

mention any form of criminal homicide other than first 

degree felony murder. Consistent with these instruc-

tions, the verdict forms the court submitted to the jury 

did not give the jury the option to convict defendant of 

second degree murder or any other form of criminal 

homicide. 
 

During its closing argument to the jury, the 

prosecution reaffirmed its focus on only first degree 

felony murder, explaining: “In order to find the de-

fendant guilty of the crime of murder as charged [in] 

this Count 1, you must be satisfied beyond a reasona-

ble doubt, folks, of the following: [¶] The crimes of 

robbery or burglary ... were committed, that the de-

fendant aided and abetted such crimes. I submit to you 

[he] not only aided and abetted but he actively par-

ticipated as well in those crimes, a co-principal in such 

crime committed, the crimes of robbery or burglary as 

charged in Counts II or III with ... Valle, and the crime 

of murder was a natural and probable consequence of 

the commission of the crimes of robbery or burglary as 

charged in Count II and III.” The **271 prosecution 

further explained: “Murder has been defined for 

you.... In this case it is the killing which occurred 

during the commission ... or attempted commission of 

a robbery or burglary. It is a first degree murder where 

the unlawful killing of a human being whether inten-

tional, unintentional or accidental occurs during the 

*903 commission or an attempted commission of the 

crime of robbery or burglary. And that is murder in the 

first degree when the perpetrator had the specific 

intent to commit the crime of either the robbery or the 

burglary. [¶] So, if you folks find that Mr. Mendoza 

was perpetrating a burglary and Mr. Valle [was] per-

petrating a burglary and/or a robbery and that Pastor 

Elledge was killed during the commission of those 

crimes, [then] he is guilty of first degree felony mur-

der. And that is what the People submit to you the 

proof beyond a reasonable doubt shows in this case.” 
 

As a transition to discussing the special circum-

stances instructions, the prosecution then remarked: 

“Now, there's an instruction separate from the first 

degree murder which is the felony murder which we 

just discussed with the instruction.” In summing up, 

the prosecution asserted that the evidence proved 

beyond a reasonable doubt that Mendoza was “guilty 

of first degree murder” in connection with Pastor 

***438 Elledge's killing because he entered The 

Lord's Church “with the intent to perpetrate a robbery 

and a burglary of that church.” The prosecution con-

cluded by insisting that Mendoza was “legally re-

sponsible for the felony murder of Dan Elledge.” 
 

Mendoza's counsel began his closing argument by 

telling the jury: “Your job is to decide whether Alberto 

Mendoza is guilty of first degree murder at The Lord's 

Church on August 26th, 1992.... [¶] This case is not 

about whether Mr. Mendoza is guilty of the robberies 

in Cerritos, Fairfield, San Jose or San Rafael. He's 

admitted to you his guilt for those crimes. What it is 

about and the main decision you will have to make is 

whether he is guilty of the first degree murder that is 

charged in Novato at The Lord's Church.” Defense 

counsel also stressed the prosecution's assertion that 

“[i]t's all or nothing,” i.e., that the prosecution has 

“either proven to you that [Mendoza] was in there 

doing this crime with [Valle] beyond a reasonable 

doubt, or he's not guilty.” In summing up, defense 

counsel argued: “So, has the District Attorney proven 

Alberto Mendoza guilty beyond a reasonable doubt of 

first degree murder? I say that he has not.” Counsel 

concluded: “You should acquit Mr. Mendoza of first 

degree murder. He did not burglarize The Lord's 

Church. He did not rob Daniel Elledge. He did not kill 

Daniel Elledge. He is innocent of these crimes.” 
 

The jury found Mendoza “guilty of the offense 

charged in Count I, a felony, to wit, murder in viola-

tion of Section 187(a) of the Penal Code of the State of 

California.” After the clerk read this verdict aloud, the 

court asked each juror to indicate “ ‘yes' or ‘no’ 

whether or not that was your vote on the charge of 
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murder 187 first degree.” Each juror answered, “Yes.” 

The clerk then announced the jury's true findings 

regarding the special circumstances, i.e., that Pastor 

Elledge's murder “was committed by the defendant 

Alberto *904 Mendoza while [he] was engaged in the 

commission of the crime of robbery” and “in the 

commission of the crime of burglary in the second 

degree.” As to the other charges arising from the 

events at The Lord's Church, the clerk also read the 

jury's guilty verdicts on burglary and second degree 

robbery. At the penalty phase of the trial, the jury 

found that Mendoza's penalty should be life in prison 

without possibility of parole, rather than death. The 

trial court subsequently entered a judgment against 

Mendoza for first degree murder and sentenced him in 

accordance with the jury's finding. The Court of Ap-

peal affirmed the judgment. 
 
B. Valle Proceedings 

At trial, Valle conceded his guilt of all substantive 

charges but contested the special circumstances alle-

gations. Thus, he admitted having committed first 

degree felony murder (as well as burglary and rob-

bery) with Mendoza at The Lord's Church. However, 

he maintained Mendoza had fired the fatal gunshots. 

Based on this contention, Valle also argued that at the 

time of the murder, he lacked the mental state a mere 

**272 participant must have for a true finding on the 

special circumstances allegations. In making this ar-

gument, he relied on evidence that at the time of the 

murder, he suffered from posttraumatic stress syn-

drome related to prior combat experiences in El Sal-

vador. 
 

Consistent with the prosecution's theory and 

Valle's defense, the trial court instructed Valle's jury 

only on first degree felony murder as follows: “The 

defendant is accused in Count One of the Indictment 

of having committed the crime of murder, a violation 

of Penal Code Section 187. [¶] Every person who 

unlawfully kills a human being during the commission 

or attempted commission of robbery or burglary, is 

guilty of the crime of murder, in violation of Section 

187 of the Penal Code. [¶] In order to prove such 

crime, each of the following elements must be proved: 

First, a human being was killed; second, the killing 

was unlawful; and third, the ***439 killing occurred 

during the commission or attempted commission of 

robbery or burglary. [¶] The unlawful killing of a 

human being, whether intentional, unintentional or 

accidental, which occurs during the commission or 

attempted commission of the crime of robbery or 

burglary, is murder of the first degree when the per-

petrator had the specific intent to commit such crime. 

[¶] The specific intent to commit robbery or burglary 

and the commission or attempted commission of such 

crime must be proved beyond a reasonable doubt. [¶] 

In order for an accused to be guilty of murder as an 

aider and abettor of a burglary, he must have formed 

the intent to encourage or facilitate the perpetrator 

prior to or at the time the perpetrator entered [T]he 

Lord's Church with the required specific intent. [¶] For 

an accused to be guilty of ... murder, as an aider and 

abettor to a robbery, he must have *905 formed the 

intent to encourage or facilitate the robbery prior to or 

during the commission of the robbery. [¶] If a human 

being is killed by any one of several persons engaged 

in the commission or attempted commission of the 

crime of robbery or burglary, all persons who either 

directly or actively commit the act constituting such 

crimes, or with knowledge of the unlawful purpose of 

the perpetrator of the crimes, and with the intent or 

purpose of committing, encouraging or facilitating the 

commission of the offenses, aids, promotes, encour-

ages or instigates by act or advice its commission, are 

guilty of murder of the first degree whether the killing 

is intentional, unintentional, or accidental. [¶] If you 

find the defendant in this case guilty of murder of the 

first degree, you must determine if one or more of the 

[alleged] special circumstances are true or not true.” 

As in Mendoza's trial, the trial court's instructions on 

the “lesser crime[s]” of which the jury could convict 

Valle if it found him not guilty of the charged crimes 

did not mention either second degree murder or any 

other form of criminal homicide. 
 

During closing argument, the prosecutor, after 

again reading to the jury the court's instruction on first 

degree murder, stated: “It is clear from any interpre-

tation of the evidence in this case that the defendant is 

guilty of first degree murder under this felony murder 

theory. Clearly he entered [The Lord's Church] with 

the intent to commit theft, he admitted that to his own 

doctors.” The prosecutor also reiterated that for the 

first degree felony-murder rule to apply, the killing 

“can be unintentional or accidental. Which, in relation 

to the discharge of the firearm by this defendant, we 

argue to you was not accidental.... But in any event, it's 

clear that he's guilty of the first degree murder....” 

Later, the prosecutor explained that he was “not ask-

ing you to find [Valle] guilty of any lesser included 

offenses.” The prosecutor closed by asserting that 

Valle “is responsible as the actual killer, of first degree 
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murder of Dan Elledge, and that the special circum-

stances of committing that murder in the first degree 

during the commission of a burglary and robbery are 

true....” In his rebuttal, the prosecutor again asserted 

that he had proven beyond a reasonable doubt every 

element and issue of “the first degree murder on the 

felony murder theory.” 
 

Defense counsel began her closing argument by 

explaining that she would not “spend any time telling 

you that ... the prosecution, has not proven their case 

with regard to the robberies, the burglaries, and even 

the felony murder.” Counsel then focused the jury's 

attention on the difference **273 between first degree 

felony murder and the alleged special circumstances, 

explaining: “[W]hat I want to point out is that when 

you look at the special circumstances, at first it ap-

pears that the felony murder and the special circum-

stance are the same thing because you find first degree 

murder by the felony *906 murder theory, or the fel-

ony murder rule, if you're involved in the commission 

of a felony in someone's eyes, even if it's accidental, 

it's first degree murder. [¶] And then you turn to the 

special circum***440 stance....” She later explained 

that the special circumstance of committing murder 

while engaged in a robbery or burglary, which must be 

considered “ ‘[i]f you find Mr. Valle guilty of murder 

in the first degree,’ ” “looks a lot like the vehicle 

which just got you to first degree murder, which is the 

felony murder rule.” She later repeated that “robbery 

and then death resulting is recognized [under the law] 

by the felony murder rule. That's how you get to first 

degree murder....” In concluding, counsel asked the 

jury to find the special circumstances allegations not 

true, while she conceded that Valle was “guilty of ... 

the felony murder of Dan Elledge because he was in 

there when someone died. He was participating in a 

felony first degree murder robbery.” 
 

After closing arguments, the court discussed the 

verdict forms with counsel. Defense counsel began by 

asserting that a proposed verdict form on the murder 

charge contained “a mistake” because it was “a verdict 

form for premeditated and deliberate murder under 

[section] 187(a)....” Counsel argued that the form 

“should read, ‘Murder, in violation of Section 189 ... 

in that the murder was committed while the defendant 

was engaged in the commission of a felony, to wit, 

robbery and/or burglary.’ And that would be felony 

murder under [section] 189.” In reply to the court's 

request that she explain this proposal, counsel replied: 

“Because ... that's the theory of the case, that's what 

we've talked about, that's what's been put on....” 

Counsel continued: “[M]y concern is with the felony 

murder language.... [¶] ... I think what it should say is 

... that, ‘to wit, this murder was committed during the 

commission of a felony,’ that it's clear they're finding 

... a murder based on felony murder.... [¶] There's been 

so much discussion about—I mean, and the whole 

theory is that the murder is found by the killing hap-

pening during the commission of a felony.... [¶] So I 

think it should be clear to [the jurors] at the time that 

they are—they are dealing with the verdict on murder 

or not that it's felony murder, and that's exactly what 

they're finding.” 
 

The prosecution objected to defense counsel's 

proposal, asserting that a verdict form should never 

refer to “the theory” or “theories” of the murder. It 

also explained: “In this case, there is only one theory, 

so there can't be any confusion as to what [the jury's] 

finding is, it has to be in the commission of a felony.” 

Apparently agreeing with the prosecution, the court 

then denied defendant's request that the verdict form 

refer to the prosecution's legal theory. As in Men-

doza's trial, the verdict forms the court submitted to 

Valle's jury did not give it the option to return a verdict 

for second degree murder or any lesser form of crim-

inal homicide. 
 

 *907 The jury found Valle “guilty of the offense 

charged in Count I, a felony, to wit, murder in viola-

tion of Section 187(a)....” It also found him guilty of 

second degree robbery and burglary, and found true 

the special-circumstances allegations that he had 

committed the murder while committing robbery and 

burglary. After the clerk read these findings aloud, the 

court asked each juror: “With respect to the verdict of 

the jury in Count I, a violation of Section 187 ..., 

murder, the finding of guilty, was that your individual 

verdict ... ?” Each juror answered, “Yes.” At the pen-

alty phase of the trial, the jury found that Valle's pen-

alty should be life in prison without possibility of 

parole, rather than death. The trial court subsequently 

entered a judgment against Valle for first degree 

murder and sentenced him in accordance with the 

jury's finding. The Court of Appeal affirmed the 

judgment. 
 

DISCUSSION 
The issue here is the proper construction of sec-

tion 1157, which the Legislature first enacted as part 
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of the Penal Code of 1872. As originally enacted, 

section 1157 provided: **274 “Whenever a crime is 

distinguished into degrees, the jury, if they convict the 

defendant, must find the degree of ***441 the crime 

of which he is guilty.” In 1951, the Legislature 

amended this language to make the statute apply 

“[w]henever a defendant is convicted of a crime which 

is distinguished into degrees....” (Stats.1951, ch. 1674, 

§ 109, p. 3849.) As relevant here, the statutory lan-

guage has remained unchanged since.
FN2

 Thus, the 

threshold question we must consider is whether, under 

the facts and circumstances we have set forth above, 

defendants were “convicted of a crime ... which is 

distinguished into degrees” within the meaning of 

section 1157. If they were not, then the statute does 

not apply.
FN3 

 
FN2. In 1978, the Legislature added lan-

guage referencing attempts to commit 

crimes. (Stats.1978, ch. 1166, § 4, p. 3771.) 
 

FN3. Justice Kennard errs in asserting that 

section 1157 applies “whenever a crime is 

‘distinguished into degrees.’ ” (Dis. opn. of 

Kennard, J., post, 98 Cal.Rptr.2d at p. 458, 4 

P.3d at p. 289.) Since its 1951 amendment, 

the statute has applied by its terms only 

“[w]henever a defendant is convicted of a 

crime ... which is distinguished into degrees.” 

(§ 1157, italics added.) 
 

[1][2][3][4][5] Our fundamental task in making 

this determination is to ascertain the Legislature's 

intent so as to effectuate the law's purpose. (White v. 

Ultramar, Inc. (1999) 21 Cal.4th 563, 572, 88 

Cal.Rptr.2d 19, 981 P.2d 944.) We begin our inquiry 

by examining the statute's words, giving them a plain 

and commonsense meaning. (Garcia v. McCutchen 

(1997) 16 Cal.4th 469, 476, 66 Cal.Rptr.2d 319, 940 

P.2d 906.) In doing so, however, we do not consider 

the statutory language “in isolation.” (Lungren v. 

Deukmejian (1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 

115, 755 P.2d 299.) Rather, we look to “the entire 

substance of the statute ... in order to determine the 

*908 scope and purpose of the provision.... [Cita-

tion.]” (West Pico Furniture Co. v. Pacific Finance 

Loans (1970) 2 Cal.3d 594, 608, 86 Cal.Rptr. 793, 469 

P.2d 665.) That is, we construe the words in question “ 

‘in context, keeping in mind the nature and obvious 

purpose of the statute....’ [Citation.]” (Ibid.) We must 

harmonize “the various parts of a statutory enactment 

... by considering the particular clause or section in the 

context of the statutory framework as a whole.” 

(Moyer v. Workmen's Comp. Appeals Bd. (1973) 10 

Cal.3d 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224; 

see also Woods v. Young (1991) 53 Cal.3d 315, 323, 

279 Cal.Rptr. 613, 807 P.2d 455; Title Ins. & Trust 

Co. v. County of Riverside (1989) 48 Cal.3d 84, 91, 

255 Cal.Rptr. 670, 767 P.2d 1148; Dyna–Med, Inc. v. 

Fair Employment & Housing Com. (1987) 43 Cal.3d 

1379, 1387, 241 Cal.Rptr. 67, 743 P.2d 1323.) We 

must also avoid a construction that would produce 

absurd consequences, which we presume the Legis-

lature did not intend. (People v. Jenkins (1995) 10 

Cal.4th 234, 246, 40 Cal.Rptr.2d 903, 893 P.2d 1224; 

People v. Jeffers (1987) 43 Cal.3d 984, 998–999, 239 

Cal.Rptr. 886, 741 P.2d 1127; In re Head (1986) 42 

Cal.3d 223, 232, 228 Cal.Rptr. 184, 721 P.2d 65.) 
 

[6][7][8] Applying these principles, we conclude 

that defendants were not “convicted of a crime ... 

which is distinguished into degrees” within the plain 

and commonsense meaning of section 1157. We begin 

by considering the nature of felony murder. In Cali-

fornia, the first degree felony-murder rule “is a crea-

ture of statute.” (People v. Dillon (1983) 34 Cal.3d 

441, 463, 194 Cal.Rptr. 390, 668 P.2d 697 (Dillon ).) 

When the prosecution establishes that a defendant 

killed while committing one of the felonies section 

189 lists, “by operation of the statute the killing is 

deemed to be first degree murder as a matter of law.” 

(Dillon, supra, 34 Cal.3d at p. 465, 194 Cal.Rptr. 390, 

668 P.2d 697; see also People v. Rogers (1912) 163 

Cal. 476, 483, 126 P. 143 [§ 189 “in terms makes ... a 

killing” committed during robbery “murder of the first 

degree”].) Thus, there are no degrees of such murders; 

as a matter of law, a conviction for a killing committed 

during a robbery or burglary can only be a conviction 

for first degree murder. 
 

***442 [9][10][11][12] That such murders can 

only be of the first degree has several significant 

consequences at trial. Where the evidence points in-

disputably to a killing committed in the perpetration of 

one of the felonies section 189 lists, the only guilty 

verdict a jury may return**275 is first degree murder. 

(People v. Jeter (1964) 60 Cal.2d 671, 675, 36 

Cal.Rptr. 323, 388 P.2d 355; People v. Lessard (1962) 

58 Cal.2d 447, 453, 25 Cal.Rptr. 78, 375 P.2d 46; 

People v. Perkins (1937) 8 Cal.2d 502, 516, 66 P.2d 

631.) Under these circumstances, a trial court “is jus-

tified in withdrawing” the question of degree “from 
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the jury” and instructing it that the defendant is either 

not guilty, or is guilty of *909 first degree murder. 

(People v. Riser (1956) 47 Cal.2d 566, 581, 305 P.2d 

1.) The trial court also need not instruct the jury on 

offenses other than first degree felony murder or on 

the differences between the degrees of murder. 

(People v. Rupp (1953) 41 Cal.2d 371, 382, 260 P.2d 

1; People v. Bernard (1946) 28 Cal.2d 207, 214, 169 

P.2d 636.) Nor need it give CALJIC No. 8.70, which 

provides: “Murder is classified into two degrees. If 

you should find the defendant guilty of murder, you 

must determine and state in your verdict whether you 

find the murder to be of the first or second degree.” 
FN4

 

(People v. Morris (1991) 53 Cal.3d 152, 211, 279 

Cal.Rptr. 720, 807 P.2d 949, disapproved on another 

ground in People v. Stansbury (1995) 9 Cal.4th 824, 

830, fn. 1, 38 Cal.Rptr.2d 394, 889 P.2d 588.) Because 

the evidence establishes as a matter of law that the 

murder is of the first degree, these procedures violate 

neither the right under section 1126 to have a jury 

determine questions of fact (People v. Sanford (1949) 

33 Cal.2d 590, 595, 203 P.2d 534) nor the constitu-

tional right to have a jury determine every material 

issue the evidence presents. (See People v. Thornton 

(1974) 11 Cal.3d 738, 769, fn. 20, 114 Cal.Rptr. 467, 

523 P.2d 267, disapproved on another ground in 

People v. Flannel (1979) 25 Cal.3d 668, 684, fn. 12, 

160 Cal.Rptr. 84, 603 P.2d 1.) Finally, if, under these 

circumstances, a jury returns a verdict for a crime 

other than first degree murder, the trial court must 

refuse to accept the verdict because it is contrary to 

law, and must direct the jury to reconsider. (Cf. People 

v. Scott (1960) 53 Cal.2d 558, 561–562, 2 Cal.Rptr. 

274, 348 P.2d 882, disapproved on another ground 

in   People v. Morse (1964) 60 Cal.2d 631, 648–649, 

36 Cal.Rptr. 201, 388 P.2d 33.) 
 

FN4. Consistent with these principles, the 

Use Note to CALJIC No. 8.70 states in part: 

“If the only theory of murder supported by 

the evidence is first degree felony-murder, do 

not give this instruction.” (Use Note to 

CALJIC No. 8.70 (6th ed.1996) p. 456.) 
 

[13] The Legislature clearly was aware of many 

of these principles when it enacted section 1157 in 

1872. In proposing the 1872 Penal Code to the Leg-

islature, the California Code Commission explained in 

its note to section 189 that where a killing occurs 

during commission of one of the listed felonies, the 

question of degree “is answered by the statute itself, 

and the jury have [sic] no option but to find the pris-

oner guilty in the first degree. Hence, ... all difficulty 

as to the question of degree is removed by the statute.” 

(Code commrs. note foll., Ann. Pen.Code, § 189 (1st 

ed. 1872, Haymond & Burch, commrs.-annotators) p. 

83.) Where, as here, “a statute proposed by the Cali-

fornia Code Commission for inclusion in the Penal 

Code of 1872 [was] enacted by the Legislature without 

substantial change, the report of the commission is 

entitled to great weight in construing the statute and in 

determining the intent of the Legislature. [Citation.]” 

(People v. Wiley (1976) 18 Cal.3d 162, 171, 133 

Cal.Rptr. 135, 554 P.2d 881 (Wiley ).) 
 

 *910 In light of these principles, we conclude 

that where, as here, the trial court correctly instructs 

the jury only on first degree felony murder and to find 

the defendant either not guilty or guilty of first degree 

murder, section 1157 does not apply. Under these 

circumstances, as a matter of law, the only crime of 

which a ***443 defendant may be convicted is first 

degree murder, and the question of degree is not be-

fore the jury. As to the degree of the crime, there is 

simply no determination for the jury to make. Thus, a 

defendant convicted under these circumstances has 

not, under the plain and commonsense meaning of 

section 1157, been “convicted of a crime ... which is 

distinguished into degrees.” 
FN5 

 
FN5. We are not establishing a rule that de-

pends only on “the theory or theories argued 

by the prosecution” (dis. opn. of Mosk, J., 

post, 98 Cal.Rptr.2d at p. 457, 4 P.3d at p. 

288) or “the evidence presented by the 

prosecution.” (Dis. opn. of Kennard, J., post, 

at p. 464, 4 P.3d at p. 295.) Rather, we hold 

that section 1157 does not apply where the 

jury instructions actually and correctly given 

do not permit the jury to consider or return a 

murder conviction other than of the first de-

gree. Moreover, the cases before us do not, as 

Justice Kennard suggests, involve an attempt 

“to discover what the jury actually but 

unspokenly decided as to the degree of the 

crime charged” (Dis. opn. of Kennard, J., 

post, at p. 461) or “to divine what degree of 

crime the jury found.” (Id., at p. 461, 4 P.3d 

at p. 292.) Rather, as explained, they involve 

a situation where, under proper instructions, 

the jury had no degree decision to make. 
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[14] **276 A contrary construction would violate 

several principles of statutory interpretation. First, it 

would ignore the obvious purpose of the statute, which 

is to ensure that where a verdict other than first degree 

is permissible, the jury's determination of degree is 

clear. Applying section 1157 where jury instructions 

correctly permit only a first degree felony-murder 

conviction would do nothing to further this statutory 

purpose.
FN6 

 
FN6. Nor would applying section 1157 under 

these circumstances further the statutory 

purposes the dissenters put forth. Where the 

trial court properly instructs the jury only on 

the elements of first degree murder and to 

convict only if it finds every one of those 

elements beyond a reasonable doubt, there is 

no “uncertainty” in the jury's verdict to 

“avoid.” (Dis. opn. of Mosk, J., post, 98 

Cal.Rptr.2d at p. 455, 4 P.3d at p. 287.) There 

also is no danger that a jury returning a con-

viction has not “found all the elements con-

stituting the higher degree of the crime.” 

(Dis. opn. of Kennard, J., post, at p. 459, 4 

P.3d at p. 290; see also dis. opn. of Werdegar, 

J., post, at p. 465, 4 P.3d at p. 296.) Based on 

the evidence, the arguments, and its jury in-

structions, the trial court here promptly en-

tered first degree murder judgments against 

defendants. Thus, applying section 1157 

would not “promote ... administrative effi-

ciency.” (Dis. opn. of Mosk, J., post, at p. 

455, 4 P.3d at p. 287.) All it would do under 

the circumstances here is produce second 

degree murder convictions even though the 

jury unquestionably found defendants guilty 

of first degree felony murder. Unlike Justice 

Mosk and Justice Kennard, we fail to see 

how this result would further a legislative 

intent to “promote justice ” (dis. opn. of 

Mosk, J., post, at p. 455, 4 P.3d at p. 287) or 

“advance” justice. (Dis. opn. of Kennard, J., 

post, at p. 461, 4 P.3d at p. 292.) Justice 

Werdegar agrees that reducing Valle's con-

viction to second degree murder “is not a just 

result for this murderer.” (Dis. opn. of 

Werdegar, J., post, at p. 465, 4 P.3d at p. 

296.) 
 

Second, a contrary construction would place sec-

tion 1157 in conflict (rather than in harmony) with the 

applicable principles regarding jury instructions and 

permissible verdicts where the evidence points in-

disputably to a killing committed while perpetrating a 

felony that section 189 lists, and *911 would “do 

violence to the principle that the law does not require 

idle acts. (Civ.Code, § 3532.)” (Webber v. Webber 

(1948) 33 Cal.2d 153, 164, 199 P.2d 934; see also 

People v. Sully (1991) 53 Cal.3d 1195, 1240, 283 

Cal.Rptr. 144, 812 P.2d 163 [refusing to interpret 

statute to “require idle acts”].) As we have explained, 

such murders are of the first degree as a matter of law, 

and where the trial court properly instructs the jury to 

find a defendant either not guilty or guilty of first 

degree murder, there is simply no degree determina-

tion for the jury to make. 
 

Finally, a contrary construction would produce 

absurd and unjust results. As we noted at the outset, 

where section 1157 applies, “[u]pon the failure” of the 

fact finder to determine degree, “the degree of the 

crime ... of which the defendant is guilty, shall be 

deemed to be of the lesser degree.” The Legislature 

added this provision to section 1157 in 1949 to change 

the ***444 judicially declared rule that a failure to 

determine degree entitled a defendant to a new trial. 

(People v. Superior Court (Marks ) (1991) 1 Cal.4th 

56, 73, 2 Cal.Rptr.2d 389, 820 P.2d 613 (Marks II ); 

Stats.1949, ch. 800, § 1, p. 1537.) The result of ap-

plying it where, under correct instructions, a jury may 

convict a defendant only of first degree felony murder 

would be both absurd and unreasonable, for it would 

require courts to deem a conviction to be of a degree 

that was never at issue and that the jury was neither 

asked nor permitted to consider. For example, here, as 

defendant Valle concedes, it would “result[ ] in [his] 

being convicted of a lesser crime than the crime of 

which the evidence showed him to be guilty—in fact, 

a lesser crime than the crime of which his attorney at 

trial conceded he was guilty.” This result would be 

“neither just nor fair” and would permit “ ‘form [to] 

triumph[ ] over substance.’ ” (People v. Escobar 

(1996) 48 Cal.App.4th 999, 1027, 55 Cal.Rptr.2d 883 

(Escobar ).) “[T]he law [would be] traduced.” (People 

v. Johns (1983) 145 Cal.App.3d 281, 295, 193 

Cal.Rptr. 182.) Because**277 “[w]e can think of no 

explanation why the Legislature could have desired” 

this absurd and unjust result, we reject a statutory 

construction that would produce it. (People v. 

Broussard (1993) 5 Cal.4th 1067, 1077, 22 

Cal.Rptr.2d 278, 856 P.2d 1134 (Broussard ) [con-

struing Gov.Code, § 13967]; see also People v. Dixon 

(1979) 24 Cal.3d 43, 52, 154 Cal.Rptr. 236, 592 P.2d 
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752 [rejecting construction of § 1157 that would lead 

to “absurd results”]; In re Haines (1925) 195 Cal. 605, 

613, 234 P. 883 [“[a]bsurd or unjust results will never 

be ascribed to the legislature”].) Thus, we conclude 

that when it amended section 1157 in 1951, the Leg-

islature believed and intended that the statute would 

not apply where the only permissible conviction under 

proper jury instructions is first degree felony murder, 

because a defendant *912 convicted under these cir-

cumstances has not been “convicted of a crime ... 

which is distinguished into degrees.” 
FN7 

 
FN7. The principal basis for the statutory 

interpretation of Justice Mosk and Justice 

Kennard appears to be their view that it is 

neither absurd nor unjust to deem a murder 

conviction to be of the second degree despite 

proper jury instructions that permit only a 

first degree murder conviction and despite a 

defendant's concession that he committed 

first degree felony murder. (Dis. opn. of 

Mosk, J., post, 98 Cal.Rptr.2d at p. 455, 4 

P.3d at p. 289; dis. opn. of Kennard, J., post, 

at p. 461, 4 P.3d at p. 292.) Otherwise, they 

could adopt our construction of section 1157 

notwithstanding their belief that it is “con-

trary to” the statute's “plain language.” (Dis. 

opn. of Mosk, J., post, at p. 457, 4 P.3d at p. 

288; dis. opn. of Kennard, J., post, at p. 460, 

4 P.3d at p. 291.) Writing for a unanimous 

court, Justice Mosk has stated that statutory 

language “ ‘ “should not be given a literal 

meaning if doing so would result in absurd 

consequences which the Legislature did not 

intend.” ’ [Citations.]” (Younger v. Superior 

Court (1978) 21 Cal.3d 102, 113, 145 

Cal.Rptr. 674, 577 P.2d 1014.) Also writing 

for the court, Justice Kennard has stated that 

“the plain meaning of a statute should not be 

followed when to do so would lead to ‘absurd 

results.’ [Citations.]” (Broussard, supra, 5 

Cal.4th at p. 1072, 22 Cal.Rptr.2d 278, 856 

P.2d 1134.) “In such circumstances, ‘[t]he 

intent prevails over the letter, and the letter 

will, if possible, be so read as to conform to 

the spirit of the act.’ [Citations.]” (Id. at pp. 

1071–1072, 22 Cal.Rptr.2d 278, 856 P.2d 

1134.) Although we disagree with their view 

of section 1157's “plain language” (dis. opn. 

of Mosk, J., post, at p. 457, 4 P.3d at p. 295; 

dis. opn. of Kennard, J., post, at pp. 459, 464, 

4 P.3d at pp. 290, 295), our conclusion is 

nevertheless consistent with Younger and 

Broussard; it conforms the letter of the stat-

utory language to the statute's spirit and 

avoids the absurd consequence of deeming a 

murder conviction to be of the second degree 

when, under correct instructions, it could 

only have been of the first degree. The dis-

senters' interpretation, on the other hand, 

would produce this absurd consequence 

without, as we have explained, furthering the 

purposes they discuss. 
 

In arguing for a contrary interpretation, defend-

ants rely primarily on our decision in People v. 

McDonald (1984) 37 Cal.3d 351, 208 Cal.Rptr. 236, 

690 P.2d 709 (McDonald ). There, the defendant stood 

trial on a murder charge, with a special circumstance 

allegation that he committed the murder while robbing 

or attempting to rob ***445 the victim. (Id. at p. 355, 

208 Cal.Rptr. 236, 690 P.2d 709.) The jury returned a 

verdict finding the defendant “ ‘guilty of MURDER, 

in Violation of Section 187 Penal Code, a felony, as 

charged in Count I of the information.’ ” (Id. at p. 379, 

208 Cal.Rptr. 236, 690 P.2d 709, italics omitted.) The 

jury also found the robbery special-circumstance al-

legation to be true. (Id. at p. 355, 208 Cal.Rptr. 236, 

690 P.2d 709.) We reversed the conviction, holding 

that the trial court prejudicially erred in excluding 

expert testimony regarding psychological factors that 

may affect the accuracy of an eyewitness identifica-

tion. (Id. at pp. 361–377, 208 Cal.Rptr. 236, 690 P.2d 

709.) 
 

We then turned to “address certain contentions 

dealing with the crimes for which defendant may be 

prosecuted on ... retrial.” (McDonald, supra, 37 Cal.3d 

at p. 377, 208 Cal.Rptr. 236, 690 P.2d 709.) Among 

those contentions was the defendant's assertion that 

“the jury's failure to specify the degree of murder in its 

verdict render[ed] his conviction second degree mur-

der by operation of law” under section 1157. 

(McDonald, supra, 37 Cal.3d at p. 379, 208 Cal.Rptr. 

236, 690 P.2d 709.) We noted that this issue was “not 

likely to arise on retrial in this precise factual form,” 

but discussed the issue because of possible double 

jeopardy implications, i.e., that retrial for a crime 

greater than second degree murder might be barred. 

(Ibid.) 
 

 *913 Responding to the defendant's contention 

under section 1157, the Attorney General argued in 
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part that “because the jury was instructed solely on 

first degree murder, any **278 verdict of guilt on the 

murder charge could only be in the first degree. The 

jury was instructed that before it could return a verdict 

of guilt on the murder charge, it must unanimously 

agree on whether defendant was guilty of murder of 

the first degree. Thus, ... the jury's verdict of guilty of 

murder ‘as charged’ constituted an implied finding of 

first degree murder.” (McDonald, supra, 37 Cal.3d at 

p. 382, 208 Cal.Rptr. 236, 690 P.2d 709.) 
 

We rejected this argument, finding “no reason 

why this variation in the facts should lead to a dif-

ferent result.” (McDonald, supra, 37 Cal.3d at p. 382, 

208 Cal.Rptr. 236, 690 P.2d 709.) Quoting People v. 

Campbell (1870) 40 Cal. 129, 1870 WL 882 

(Campbell ), we first opined that “the terms of the 

statute are unambiguous. No special exception is cre-

ated for the situation presented by this case; had the 

Legislature chosen to make section 1157 inapplicable 

to cases in which the jury was instructed on only one 

degree of a crime, it could easily have so provided. 

The statute requires that ‘if the jury shall find the 

defendant guilty, the verdict shall specify the degree 

of murder.... It establishes a rule to which there is to be 

no exception, and the Courts have no authority to 

create an exception when the statute makes none.’ 

[Citation.]” (McDonald, supra, 37 Cal.3d at p. 382, 

208 Cal.Rptr. 236, 690 P.2d 709.) 
 

We then stated that “prior [judicial] applications 

of the statute suggest no rationale for excepting this 

case from the plain language of section 1157.” 

(McDonald, supra, 37 Cal.3d at p. 382, 208 Cal.Rptr. 

236, 690 P.2d 709.) Again turning to Campbell, we 

continued: “[T]his court in Campbell was faced with a 

dilemma similar to that which [the Attorney General] 

asserts exists in the present case. In Campbell, the 

People claimed that because the facts alleged in the 

indictment would support only a conviction of first 

degree and not of second degree murder, the failure of 

the jury to specify the degree did not require reversal. 

The court rejected this contention, stating that ‘We 

have no right to disregard a positive requirement of the 

statute, as it is not our province to make laws, but to 

expound them.’ (40 Cal. at p. 138.) In interpreting the 

statutory provision which then required that the jury 

‘designate’ (rather than the equivalent current term 

‘find’) the degree of the crime, the court stated: ‘The 

word “designate,”***446 as here employed, does not 

imply that it will be sufficient for the jury to intimate 

or give some vague hint as to the degree of murder of 

which the defendant is found guilty; but it is equiva-

lent to the words “express” or “declare,” and it was 

evidently intended that the jury should expressly state 

the degree of murder in the verdict so that nothing 

should be left to implication on that point.... [T]he 

very letter of the statute ... requires the jury to “des-

ignate,” or in other words, to express or declare by 

their verdict the degree of the crime. However absurd 

it may, at the first *914 blush, appear to be to require 

the jury to designate the degree of the crime, when it 

appears on the face of the indictment that the offense 

charged has but one degree, there are plausible and, 

perhaps, very sound reasons for this requirement.... 

But whatever may have been the reasons for this en-

actment, it is sufficient for the Courts to know that the 

law is so written and it is their duty to enforce it.’ (Id. 

at pp. 139–140.)” (McDonald, supra, 37 Cal.3d at p. 

383, 208 Cal.Rptr. 236, 690 P.2d 709.) Based on 

Campbell, McDonald stated that the Attorney Gen-

eral's “attempt to distinguish the present case on th[e] 

basis [of the jury instructions] must therefore fail, and 

it must be deemed as a matter of law that defendant 

was convicted of second degree murder. [Citation.]” 

(McDonald, supra, 37 Cal.3d at p. 383, 208 Cal.Rptr. 

236, 690 P.2d 709, fn. omitted.) 
 

On reexamination, we conclude that we should 

not follow McDonald 's discussion of section 1157 

under the circumstances in the present cases, and we 

overrule McDonald, supra, 37 Cal.3d 351, 208 

Cal.Rptr. 236, 690 P.2d 709, to the extent it is incon-

sistent with this opinion. We first observe that 

McDonald 's discussion of section 1157 was not nec-

essary to that case's resolution. As we have previously 

noted, although reversing the defendant's conviction 

because the trial court erroneously excluded expert 

testimony, McDonald went on to discuss the section 

1157 issue because of possible “double jeop-

ardy**279 considerations” on retrial. (McDonald, 

supra, 37 Cal.3d at p. 379, 208 Cal.Rptr. 236, 690 

P.2d 709.) However, after stating that under section 

1157, the murder conviction was deemed to be of the 

second degree, for three reasons we declined to con-

sider whether double jeopardy principles barred retrial 

on first degree murder. “First, the question has not 

been raised by the parties, and its answer is not im-

mediately obvious.... [¶] Second, the issue will not be 

presented on retrial unless the prosecution seeks a first 

degree murder conviction. But the prosecution's sole 

theory of first degree murder at trial was felony mur-

der; given the jury's acquittal of defendant on the 

479

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&FindType=Y&ReferencePositionType=S&SerialNum=1870003024&ReferencePosition=138
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1870003024
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1984156338
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L


4 P.3d 265 Page 17 
23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431, 00 Cal. Daily Op. Serv. 6329, 2000 Daily Journal D.A.R. 8387 
(Cite as: 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

robbery charge and thus its implied acquittal on at-

tempted robbery, the prosecution may be hard put to 

prove an underlying felony. If the prosecution limits 

itself to a maximum charge of second degree murder 

on retrial, the double jeopardy issue will manifestly 

not arise. Finally, as a general rule, the burden is on 

the defendant to enter a plea of double jeopardy at the 

appropriate time and to present a basis for the plea.” 

(McDonald, supra, 37 Cal.3d at pp. 383–384, fn. 31, 

208 Cal.Rptr. 236, 690 P.2d 709.) Given the reversal 

of the conviction on another ground, the parties' fail-

ure to raise the double jeopardy issue, and the likeli-

hood the issue would not arise on retrial, it was not 

necessary in McDonald to discuss section 1157's ap-

plication. (See Marks II, supra, 1 Cal.4th at p. 65, fn. 

6, 2 Cal.Rptr.2d 389, 820 P.2d 613[“[a]part from 

concluding the trial court committed reversible error, 

no other determination of law was ‘necessary to the 

decision,’ ” including double jeopardy issue that 

“would become ripe only if and when the prosecution 

attempt[s] to reprosecute for the higher degree offense 

and the defendant raise[s] the bar of once in jeop-

ardy”].) 
 

[15][16][17] *915 A decision “is not authority for 

everything said in the ... opinion but only ‘for the 

points actually involved and actually decided.’ [Cita-

tions.]” ***447(Santisas v. Goodin (1998) 17 Cal.4th 

599, 620, 71 Cal.Rptr.2d 830, 951 P.2d 399.) “[O]nly 

the ratio decidendi of an appellate opinion has prece-

dential effect [citation]....” (Trope v. Katz (1995) 11 

Cal.4th 274, 287, 45 Cal.Rptr.2d 241, 902 P.2d 259.) 

Thus, “we must view with caution seemingly cate-

gorical directives not essential to earlier decisions and 

be guided by this dictum only to the extent it remains 

analytically persuasive.” (Marks II, supra, 1 Cal.4th at 

p. 66, 2 Cal.Rptr.2d 389, 820 P.2d 613.) 
 

For several reasons, we do not find McDonald 's 

dictum analytically persuasive. Principally, in relying 

heavily on Campbell and quoting from it extensively, 

McDonald failed to consider that Campbell did not 

construe section 1157, but construed a different statute 

with different language. Campbell construed section 

1157's predecessor, section 21 of the Act Concerning 

Crimes and Punishments (Act section 21). (Campbell, 

supra, 40 Cal. at pp. 137–138.) After defining murder 

in the first and second degrees, that section provided 

in relevant part: “[T]he jury before whom any person 

indicted for murder shall be tried, shall, if they find 

such person guilty thereof, designate by their verdict, 

whether it be murder of the first or second degree.” 

(Stats.1856, ch. 139, § 2, p. 219.) As is readily ap-

parent, Act section 21 did not contain the qualifying 

language of section 1157 we are now construing: 

“Whenever a defendant is convicted of a crime ... 

which is distinguished into degrees.” Rather, without 

qualification, Act section 21 imposed a duty to make a 

degree finding on every jury hearing a case in which 

“any person” was “indicted for murder.” (Stats.1856, 

ch. 139, § 2, p. 219.) Thus, Campbell “cannot be re-

garded as authority for proper construction of the quite 

different code section enacted in 1872.” (People v. 

Valentine (1946) 28 Cal.2d 121, 144, 169 P.2d 1 

(Valentine ) [construing § 192].) Yet, in basing its 

discussion of section 1157 exclusively on Campbell, 

McDonald failed to consider, or even acknowledge, 

the difference in language between section 1157 and 

Act section 21. It also failed actually to examine sec-

tion 1157's language or consider its plain and com-

monsense meaning. 
 

[18][19][20] Indeed, the relevant legislative his-

tory suggests that the replacement of Act section 21 

with section 1157 was a direct legislative response to 

Campbell 's reading of the prior statute. The Legisla-

ture enacted section 1157 in 1872, only two years after 

we **280 decided Campbell. In doing so, it deleted 

the very language—“before whom any person in-

dicted for murder shall be tried”—on which Campbell 

focused in concluding that Act section 21 required all 

juries, without exception, to designate the degree of a 

murder conviction. (See Campbell, supra, 40 Cal. at p. 

138.) When it made this change, the Legislature 

clearly knew of Campbell; in proposing section 1157 

*916 to the Legislature, the California Code Com-

mission included an explanatory note expressly ref-

erencing Campbell. (Code commrs., note foll., Ann. 

Pen.Code, § 1157, supra, at pp. 404–405; see also 

Wiley, supra, 18 Cal.3d 162 at p. 171, 133 Cal.Rptr. 

135, 554 P.2d 881.) As a general rule, in construing 

statutes, “[w]e presume the Legislature intends to 

change the meaning of a law when it alters the statu-

tory language [citation], as for example when it de-

letes express provisions of the prior version [cita-

tion].” (Dix v. Superior Court (1991) 53 Cal.3d 442, 

461, 279 Cal.Rptr. 834, 807 P.2d 1063.) In Valentine, 

we applied this rule in the context of construing sec-

tion 192, another section of the 1872 Penal Code, 

holding that “the repeal of” a prior statute, “together 

with enactment of a new law on the same subject with 

[an] important limitation deleted, strongly suggests 

that the Legislature intended” to change the law. 
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(Valentine, supra, 28 Cal.2d at p. 143, 169 P.2d 1.) 

Similarly, the Legislature's repeal of Act section 21, 

together with its enactment of a new statute on the 

same subject—section 1157—with significant dif-

ferences in language, strongly suggests the Legislature 

intended to change the law. Indeed, here, because the 

Legislature knew of Campbell ' s statutory construc-

tion, and the omitted***448 word or phrase “was 

significant to” that construction, the inference of al-

tered intent “is particularly compelling.” (Dix, supra, 

53 Cal.3d at p. 462, 279 Cal.Rptr. 834, 807 P.2d 1063 

[construing § 1170, subd. (d) ]; see also Palos Verdes 

Faculty Assn. v. Palos Verdes Peninsula Unified Sch. 

Dist. (1978) 21 Cal.3d 650, 659–661, 147 Cal.Rptr. 

359, 580 P.2d 1155; Oakland Pav. Co. v. Whittell 

Realty Co. (1921) 185 Cal. 113, 120, 195 P. 1058 

[deletion of language on which court based its statu-

tory interpretation “is a clear indication of the legisla-

tive purpose” to change the law].) Thus, it appears that 

in substantially revising the relevant language when it 

enacted section 1157, the Legislature was responding 

to Campbell and intended to change the law. 

McDonald, which followed Campbell without recog-

nizing the difference in the language of section 1157 

and Act section 21, did not even consider this possi-

bility.
FN8 

 
FN8. We disagree with Justice Mosk's sug-

gestion that as to section 1157, the legislative 

history of the 1872 statute “evinces the intent 

of the Commission for Revision of the Laws 

to ‘preserv[e]’ the ‘spirit and substance’ of 

existing law.” (Dis. opn. of Mosk, J., post, 98 

Cal.Rptr.2d at p. 456, 4 P.3d at p. 287.) In 

making this assertion, Justice Mosk partially 

quotes the preface to the 1872 Penal Code. 

However, as Justice Mosk elsewhere 

acknowledges (dis. opn. of Mosk, J., post, at 

pp. 455–456, fn. 1, 4 P.3d at p. 287, fn. 1), the 

partially quoted sentence actually states in 

full: “ ‘While many sections of existing laws 

have been redrawn to correct verbal errors 

and to give them precision and clearness, 

their spirit and substance have, in all cases, 

been preserved.’ ” (Code commrs., Preface, 

Ann. Pen.Code, supra, at p. vi., italics add-

ed.) By its terms, this sentence does not de-

scribe the fate under the new code of all ex-

isting sections, only of “ ‘many.’ ” (Ibid.) 

Indeed, only two sentences later, the Preface 

also states: “ ‘Many new sections have been 

introduced, but these were necessary to 

“supply the defects of and give completeness 

to the existing legislation of the State.” ’ ” 

(Ibid.) The significant linguistic differences 

between section 1157 and Act section 21 in-

dicate that section 1157 falls within this latter 

category of “ ‘new sections' ” that “ ‘ “supply 

the defects of and give completeness to the 

existing legislation of the State” ’ ”; section 

1157 did not merely “ ‘correct verbal errors' ” 

in or give “ ‘precision and clearness' ” to Act 

section 21. (Code commrs., Preface, Ann. 

Pen.Code, supra, at p. vi.) 
 

Moreover, because McDonald failed to 

acknowledge or consider the significant difference in 

statutory language, it also failed to recognize that *917 

the focus of Campbell 's analysis is not relevant to 

section 1157's construction. As noted, the jury's duty 

under Act section 21 to designate the degree of a 

murder conviction extended to “any person indicted 

for murder.” (Stats. 1856, ch. 139, § 2, p. 219, italics 

added.) Accordingly, the Attorney General's argument 

and our statutory analysis in Campbell focused ex-

clusively on the indictment. (Campbell, supra, 40 Cal. 

at pp. 137–141.) Given the language of Act section 21, 

we had no reason to consider, and our discussion did 

not mention, whether the **281 trial court instructed 

the jury that the defendant could be convicted only of 

first degree felony murder. By contrast, such an in-

struction is very much relevant in determining 

whether a defendant has been “convicted of a crime ... 

which is distinguished into degrees” within the 

meaning of section 1157. In simply following 

Campbell, McDonald did not consider this distinction. 
 

Nor did McDonald consider that the consequence 

under Act section 21 of a jury's failure to designate the 

crime's degree was significantly different from the 

consequence under section 1157. In Campbell, the 

jury's failure in this regard entitled the defendant to 

reversal of the judgment and a new trial. (Campbell, 

supra, 40 Cal. at p. 141.) By contrast, section 1157 

specifies that upon a jury's failure to make the required 

determination, the crime's degree “shall be deemed to 

be of the lesser degree.” As we have already ex-

plained, where, as here, the only legally permissible 

conviction under the jury instructions is first degree 

felony murder, application of this provision produces 

absurd and unjust results. By failing to consider this 

point, McDonald failed to ***449 recognize that the 

context in which Act section 21 operated was signif-
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icantly different from that in which section 1157 op-

erates. As we have also already explained, context is 

important in construing statutory language.
FN9 

 
FN9. None of the authorities Justice Kennard 

cites support her assertion that we “must” 

interpret section 1157 as Campbell inter-

preted Act section 21. (Dis. opn. of Kennard, 

J., post, 98 Cal.Rptr.2d at p. 463, 4 P.3d at p. 

294.) Section 5 states: “The provisions of this 

Code, so far as they are substantially the 

same as existing statutes, must be construed 

as continuations thereof, and not as new en-

actments.” (Italics added.) It is inapplicable 

because, as we have explained, section 

1157's language is not substantially the same 

as that of Act section 21. People v. Ellis 

(1928) 204 Cal. 39, 44, 266 P. 518 (Ellis ) is 

inapplicable for the same reason; it expressly 

invoked the rule of statutory construction that 

applies where provisions are readopted “ 

‘without change.’ ” (Cf. People v. St. Martin 

(1970) 1 Cal.3d 524, 535, 83 Cal.Rptr. 166, 

463 P.2d 390 [refusing to apply “reenactment 

rule” where reenacted statute did not “ ‘use[ ] 

the same language’ ” as the prior one].) Ellis 

did not, as Justice Kennard suggests, 

“conclud[e]” that the 1872 Penal Code stat-

ute there at issue contained “significant 

changes in wording.” (Dis. opn. of Kennard, 

J., post, at p. 463, 4 P.3d at p. 294.) People v. 

Travers (1887) 73 Cal. 580, 581, 15 P. 293 

does not cite section 5 and states only that the 

construction of Act section 21 “may guide” 

section 1157's construction. Moreover, its 

discussion of Campbell was limited to a sin-

gle descriptive sentence, which simply noted 

that Campbell “reversed [a] judgment be-

cause the verdict did not designate the degree 

of the crime.” (Travers, supra, 73 Cal. at p. 

582, 15 P. 293.) Also, Travers construed 

section 1157 before legislative amendments 

made it applicable only where the defendant 

is “convicted of a crime ... which is distin-

guished into degrees” and specified the 

consequence of a jury's failure to make a 

degree finding. Finally, Travers did not con-

sider the question now before us. 
 

 *918 McDonald 's failure to consider these mat-

ters is not surprising, given the Attorney General's 

contentions in that case. The Attorney General in 

McDonald did not argue that because the jury in-

structions permitted a conviction only of first degree 

murder, the defendant was not “convicted of a crime ... 

which is distinguished into degrees” within the 

meaning of section 1157, the statute was inapplicable, 

and a degree determination was unnecessary. Rather, 

the Attorney General argued that in light of the jury 

instructions, “the jury's verdict of guilty of murder ‘as 

charged’ constituted an implied finding of first degree 

murder.” (McDonald, supra, 37 Cal.3d at p. 382, 208 

Cal.Rptr. 236, 690 P.2d 709.) Thus, the Attorney 

General in McDonald conceded the statute's applica-

bility, but argued that its requirements had been satis-

fied under the circumstances. 
 

Notably, in People v. Bonillas (1989) 48 Cal.3d 

757, 257 Cal.Rptr. 895, 771 P.2d 844 (Bonillas ), we 

cited similar considerations in refusing to deem 

McDonald binding on another question of section 

1157's construction. Bonillas held that a jury made a 

sufficient degree finding under section 1157 where it 

initially returned a verdict silent as to degree but the 

next court day returned a supplemental verdict finding 

the defendant guilty of first degree murder. (Bonillas, 

supra, 48 Cal.3d at pp. 768–770, 257 Cal.Rptr. 895, 

771 P.2d 844.) As authority for a contrary conclusion, 

the defendant in Bonillas cited McDonald, which 

refused to give effect to an express degree finding in a 

supplemental verdict the jury made more than three 

weeks after returning the original verdict. 

**282(McDonald, supra, 37 Cal.3d at pp. 379–382, 

208 Cal.Rptr. 236, 690 P.2d 709.) In Bonillas, we did 

not follow   McDonald 's analysis on this issue, ex-

plaining: “[T]he argument of the People in McDonald 

was not that the jury's completing its verdict was 

proper but that a jury ‘finding’ of first degree murder 

could be inferred.... [¶] Not only did the People in 

McDonald not argue that the court's attempt to have 

the jury complete its verdict was proper, it appears in 

McDonald the People conceded it was not. [Citation.] 

Thus, the propriety of the attempt to complete the 

verdict was not placed in issue in McDonald. It is true 

that in the portion of the opinion discussing People v. 

Hughes [ (1959) 171 Cal.App.2d 362, 340 P.2d 679], 

there is ***450 some language in McDonald that 

appears to bear on the question, but that language 

failed to give recognition to the critical distinction 

between the situation in McDonald and the circum-

stances in Hughes. ...” (Bonillas, supra, 48 Cal.3d at 

pp. 775–776, 257 Cal.Rptr. 895, 771 P.2d 844.) 
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Similarly, as we have already explained, the At-

torney General in McDonald did not argue that in light 

of the jury instructions, section 1157 was *919 inap-

plicable because the defendant was not “convicted of a 

crime ... which is distinguished into degrees” within 

the meaning of section 1157. As we have also ex-

plained, McDonald 's discussion failed to recognize 

the “critical distinction” (Bonillas, supra, 48 Cal.3d at 

p. 776, 257 Cal.Rptr. 895, 771 P.2d 844) between the 

language of Act section 21 and section 1157. Thus, the 

analytical considerations we cited in Bonillas in 

finding McDonald 's discussion of section 1157 “not 

controlling” (Bonillas, supra, 48 Cal.3d at p. 775, 257 

Cal.Rptr. 895, 771 P.2d 844) apply equally to 

McDonald 's discussion of the section 1157 issue now 

before us. McDonald 's failure to consider the matters 

we have discussed in following Campbell 's applica-

tion of Act section 21 significantly undermines its 

discussion of section 1157. (See Oakland Pav. Co. v. 

Whittell Realty Co., supra, 185 Cal. at p. 119, 195 P. 

1058 [refusing to follow opinions that “simply fol-

lowed decisions rendered under previous statutes” 

without considering changes in statutory language].) 
 

[21] We reject defendants' argument that we may 

not reconsider McDonald because the Legislature has 

acquiesced in that decision. “ ‘We are not here faced 

with a situation in which the Legislature has adopted 

an established judicial interpretation by repeated 

reenactment of a statute.’ (Italics added.) [Citations.] 

The Legislature has neither reenacted nor amended 

nor rewritten any portion of [section 1157] since [we 

decided McDonald ]. The lawmakers, in short, have 

simply not spoken on the subject during the inter-

vening years.” (People v. Daniels (1969) 71 Cal.2d 

1119, 1128, 80 Cal.Rptr. 897, 459 P.2d 225 (Daniels 

).) “Thus, although the Legislature has not affirma-

tively disapproved [our] analysis in [ McDonald ], 

neither has it expressly or impliedly endorsed it. Ac-

cordingly, ... we are free to reexamine our earlier 

[decision]. [Citations.]” (People v. Escobar (1992) 3 

Cal.4th 740, 751, 12 Cal.Rptr.2d 586, 837 P.2d 1100.) 

Indeed, as Justice Mosk wrote for the court in Daniels, 

“while the Legislature may thus choose to remain 

silent, we may not. It continues to be our duty to de-

cide each case that comes before us; in so doing, we 

must apply every statute in the case according to our 

best understanding of the legislative intent; and in the 

absence of further guidance by the Legislature, we 

should not hesitate to reconsider our prior construction 

of that intent whenever such a course is dictated by the 

teachings of time and experience.... Respect for the 

role of the judiciary in our tripartite system of gov-

ernment demands no less.” (Daniels, supra, 71 Cal.2d 

at p. 1128, 80 Cal.Rptr. 897, 459 P.2d 225.) 
 

[22] In arguing to the contrary, defendants cite the 

Legislature's consideration, and rejection, of proposed 

amendments to section 1157. As introduced in March 

1990, Senate Bill No. 2572 (1989–1990 Reg. Sess.) 

would have amended section 1157 to provide that 

when a jury fails to determine the crime's degree, 

instead of deeming the crime to be of the lesser degree, 

“the trial court or an appellate court may fix the degree 

... if it is able to *920 determine from other jury 

findings in the same case the degree the jury intended 

to fix. If this determination cannot be made, [on timely 

motion] the defendant **283 shall be entitled ... to a 

hearing before a new jury to determine the degree....” 

(Sen. Bill No. 2572 (1989–1990 Reg. Sess.) § 1.) The 

Legislature later dropped the proposed amendment to 

section 1157 and ultimately passed a bill that amended 

section 1164 to specify “the degree of the crime” as 

one of the issues the trial court, before discharging the 

jury, must verify on the record the ***451 jury has 

determined. (Stats.1990, ch. 800, § 1, p. 3548.) 
 

[23] In 1998 the Legislature again considered 

amending section 1157. As introduced, Assembly Bill 

No. 2402 (1997–1998 Reg. Sess.) would have made 

section 1157 “inapplicable whenever the crime [of 

which the defendant is convicted] is of the higher 

degree as a matter of law.” (Assem. Bill No. 2402 

(1997–1998 Reg. Sess.) § 1.) It also would have added 

two new subdivisions to section 1157, providing: (1) 

“The failure to make [a degree] finding shall not 

prevent the degree from being determined by admitted 

evidence, the charging instrument, jury instructions 

given, or other jury findings that were made. In the 

event the jury fails ... to record the degree ..., the court 

may, in its discretion, set the degree at the higher level 

where there is clear and reliable evidence to support 

such a determination. The court shall set forth on the 

record the facts and reasons for setting the degree at 

the higher level”; and (2) “If the degree cannot be 

determined, then the court, in its discretion, may either 

set the degree at the lower level or order a new trial, 

the sole issue of which shall be the determination of 

the degree.” (Assem. Bill No. 2402 (1997–1998 Reg. 

Sess.) § 1.) An amended version of the bill provided: 

(1) section 1157 “shall only apply to the situation 
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where the finder of fact has a choice as to the degree”; 

and (2) “If the crime ... for which the defendant was 

convicted is a specified degree as a matter of law, 

upon the failure of the jury to determine the degree ..., 

the court may fix the degree as specified. In deter-

mining whether the degree of the offense is a specified 

degree as a matter of law, the court may refer to the 

descriptive substantive definitions contained in the 

charging document, any factual finding contained in 

the verdict form, the fact that the jury was only in-

structed on a specified degree and not any lesser de-

gree, or the fact that the jury was only instructed on 

one theory of the case.” (Assem. Amend. to Assem. 

Bill No. 2402 (1997–1998 Reg. Sess.) Apr. 29, 1998.) 

After another amendment in the Assembly, the bill 

was sent to the Senate, where it failed in committee. 
FN10 
 

FN10. Defendants ask that we take judicial 

notice of legislative materials relating to 

Senate Bill No. 2572 (1989–1990 Reg. 

Sess.), and the Attorney General asks that we 

take judicial notice of similar materials re-

lating to Assembly Bill No. 2402 

(1997–1998 Reg. Sess.). We grant these 

unopposed requests. 
 

[24][25][26] We do not agree with defendants 

that these failed attempts to amend section 1157 re-

quire us to follow McDonald 's discussion of 

*921section 1157. As Justice Mosk has written in a 

majority opinion for this court, “ ‘[u]npassed bills, as 

evidences of legislative intent, have little value.’ [Ci-

tations.]” (Granberry v. Islay Investments (1995) 9 

Cal.4th 738, 746, 38 Cal.Rptr.2d 650, 889 P.2d 970 

(Granberry ).) Contrary to defendants' assertion, the 

Legislature's failure to enact the amendments pro-

posed in 1990 and 1998 “demonstrates nothing about 

what the Legislature intended” when it previously 

enacted section 1157 with the language we are now 

construing. (Harry Carian Sales v. Agricultural Labor 

Relations Bd. (1985) 39 Cal.3d 209, 230, 216 

Cal.Rptr. 688, 703 P.2d 27.) “At most it might argua-

bly reflect” the Legislature's intent in 1990 and 1998. 

(Ibid.) But it provides very limited, if any, guidance 

even as to that intent, because the Legislature's failure 

to enact a proposed statutory amendment may indicate 

many things other than approval of a statute's judicial 

construction, including the pressure of other business, 

political considerations, or a tendency to trust the 

courts to correct its own errors. 
FN11

 

**284    ***452(Sierra Club v. San Joaquin Local 

Agency Formation Com. (1999) 21 Cal.4th 489, 506, 

87 Cal.Rptr.2d 702, 981 P.2d 543 (Sierra Club ); 

Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, 

735, fn. 7, 180 Cal.Rptr. 496, 640 P.2d 115.) “We can 

rarely determine from the failure of the Legislature to 

pass a particular bill what the intent of the Legislature 

is with respect to existing law.” 
FN12

 *922(Ingersoll v. 

Palmer (1987) 43 Cal.3d 1321, 1349, 241 Cal.Rptr. 

42, 743 P.2d 1299, fn. omitted.) 
 

FN11. Regarding the 1998 legislation, the 

Attorney General cites a Senate committee 

report that (1) described the proposed 

amendment as “essentially codif[ying]” the 

Court of Appeal opinion in this case, (2) re-

ported the view of the California Attorneys 

for Criminal Justice that the amendment was 

“unnecessary since the issue of what to do 

when the jury does not indicate degree is 

currently in front of the Supreme Court with 

the Mendoza case,” and (3) concluded by 

asking whether the issue “is better resolved 

by the Supreme Court.” (Sen. Com. on Public 

Safety, Rep. on Assem. Bill No. 2402 

(1997–1998 Reg. Sess.) June 30, 1998, pp. 

5–6.) The Attorney General finds it “clear” 

from this report and the proposal's failure in 

the Senate committee that “the [L]egislature 

is looking to this Court to correct its error” in 

McDonald. Although we do not adopt the 

Attorney General's conclusion, we agree that 

it is at least plausible. 
 

FN12. The reliance of Justices Mosk and 

Kennard on these failed attempts to amend 

section 1157 (dis. opn. of Mosk, J., post, 98 

Cal.Rptr.2d at pp. 456–457, 4 P.3d at pp. 

287–288; dis. opn. of Kennard, J., post, at pp. 

461–462, 4 P.3d at pp. 292–293) is incon-

sistent with the decisions we have cited, in-

cluding Justice Mosk's majority opinion in 

Granberry. The cases Justice Mosk cites do 

not hold to the contrary. DeVita v. County of 

Napa (1995) 9 Cal.4th 763, 795, 38 

Cal.Rptr.2d 699, 889 P.2d 1019, affirms that 

“only limited inferences can be drawn from” 

unpassed bills. Neither People v. Ledesma 

(1997) 16 Cal.4th 90, 65 Cal.Rptr.2d 610, 

939 P.2d 1310, nor People v. Bouzas (1991) 

53 Cal.3d 467, 279 Cal.Rptr. 847, 807 P.2d 
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1076, involved reliance on unpassed legisla-

tion. Rather, in both, we invoked the rule of 

statutory construction that applies where the 

Legislature reenacts a statute without 

changing its judicial construction. (People v. 

Ledesma, supra, 16 Cal.4th at pp. 100–101, 

65 Cal.Rptr.2d 610, 939 P.2d 1310; People v. 

Bouzas, supra, 53 Cal.3d at p. 474, 279 

Cal.Rptr. 847, 807 P.2d 1076.) As we have 

explained, citing Justice Mosk's majority 

opinion in Daniels, that rule does not apply 

here because the Legislature has not reen-

acted or amended section 1157 since we de-

cided McDonald. For this reason, we disa-

gree with Justice Werdegar's view that we 

must adhere to McDonald ' s “illogic[al]” 

interpretation because the Legislature “has 

acquiesced to” it. (Dis. opn. of Werdegar, J., 

post, 98 Cal.Rptr.2d at p. 465, 4 P.3d at p. 

296.) 
 

That the Legislature in 1990 ultimately amended 

section 1164 rather than section 1157 does not require 

a different conclusion. Legislation adopting McDon-

ald, either expressly or impliedly, would logically be 

placed in section 1157, the specific section at issue, 

not in section 1164. (Cf. People v. King (1993) 5 

Cal.4th 59, 76, 19 Cal.Rptr.2d 233, 851 P.2d 27 (King 

) [construing § 12022.5].) Section 1164 contains no 

reference to McDonald 's discussion or even section 

1157. Any connection between what is now section 

1164 and McDonald is too oblique to signal an intent 

to codify McDonald 's discussion. (Cf. King, supra, 5 

Cal.4th at p. 76, 19 Cal.Rptr.2d 233, 851 P.2d 27.) 
 

[27] Nor does our treatment of McDonald in 

subsequent decisions require that we follow its dis-

cussion of section 1157 under the circumstances now 

before us. Recently, in finding McDonald 's discussion 

of section 1157 irrelevant to construction of another 

Penal Code section, we stated: “In distinguishing 

[this] decision[ ], we do not comment upon [its] rea-

soning or conclusions.” (People v. Paul (1998) 18 

Cal.4th 698, 710, fn. 10, 76 Cal.Rptr.2d 660, 958 P.2d 

412.) And, as previously discussed, citing analytical 

considerations similar to those that exist here, we 

refused in Bonillas to follow McDonald 's analysis 

regarding the adequacy under section 1157 of degree 

findings in supplemental verdicts. (Bonillas, supra, 48 

Cal.3d at pp. 774–776, 257 Cal.Rptr. 895, 771 P.2d 

844.) Moreover, in Bonillas, supplemental verdict 

forms gave the jury the option of finding either first or 

second degree murder. (Id. at p. 768, 257 Cal.Rptr. 

895, 771 P.2d 844.) Thus, unlike the present cases, 

Bonillas did not involve section 1157's application 

where the jury's only conviction option on a murder 

charge is first degree murder. As we have often said, 

we must construe the language of an opinion with 

reference to the facts the case presents, “ ‘and the 

positive authority of a decision is coextensive only 

with such facts.’ [Citations.]”***453 
FN13

 

**285(Brown v. Kelly Broadcasting Co. (1989) 48 

Cal.3d 711, 734–735, 257 Cal.Rptr. 708, 771 P.2d 

406.) 
 

FN13. In People v. Cain (1995) 10 Cal.4th 1, 

53–57, 40 Cal.Rptr.2d 481, 892 P.2d 1224, 

under circumstances that appear to be similar 

to those now before us, we followed 

Bonillas, supra, 48 Cal.3d 757, 257 Cal.Rptr. 

895, 771 P.2d 844, in finding that the trial 

court had properly reconvened the jury to 

make a degree finding. In doing so, we nei-

ther cited McDonald, supra, 37 Cal.3d 351, 

208 Cal.Rptr. 236, 690 P.2d 709, nor con-

sidered the threshold question of whether 

section 1157 applies where the court instructs 

the jury only on first degree felony murder. 
 

Defendant Valle asserts that we “unanimously 

reaffirmed” McDonald in Marks II and in our earlier 

decision in the same case, People v. Marks (1988) 45 

Cal.3d 1335, 248 Cal.Rptr. 874, 756 P.2d 260 (Marks 

I ). Valle is correct *923 that those decisions cited 

McDonald in stating that despite the jury's true finding 

on a special circumstance allegation, under section 

1157 defendant's conviction was for second degree 

murder because the jury failed to make a degree 

finding. (Marks II, supra, 1 Cal.4th at p. 73, 2 

Cal.Rptr.2d 389, 820 P.2d 613; Marks I, supra, 45 

Cal.3d at p. 1344, 248 Cal.Rptr. 874, 756 P.2d 260.) 

However, neither Marks I nor Marks II states whether, 

as in the present cases, the trial court instructed the 

jury only on first degree murder. Nor did either deci-

sion reconsider or add to   McDonald 's section 1157 

analysis as it relates to the issue we are now consid-

ering. Indeed, in Marks II we explained that Marks I 's 

brief discussion of section 1157 was not “ ‘necessary 

to the decision,’ ” given our determination there that 

the trial court “committed reversible error” in another 

respect. (Marks II, supra, 1 Cal.4th at p. 65, fn. 6, 2 

Cal.Rptr.2d 389, 820 P.2d 613.) We also explained 
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that our “principal[ ] concern[ ]” in   Marks II was not 

the meaning of section 1157's first sentence, which 

contains the language we are now construing, but was 

“the operation and effect of [section 1157's] second 

sentence by which a crime is deemed of the lesser 

degree.” (Marks II, supra, 1 Cal.4th at p. 71, fn. 12, 2 

Cal.Rptr.2d 389, 820 P.2d 613.) Thus, Marks I and 

Marks II provide an insufficient basis for following 

McDonald 's discussion in the cases now before us. 
 

We are also mindful that our Courts of Appeal 

have been critical of McDonald and have adhered to it 

only grudgingly. In Escobar, supra, 48 Cal.App.4th at 

page 1027, 55 Cal.Rptr.2d 883, the court described the 

result McDonald requires as “neither just nor fair” and 

a “ ‘triumph[ ]’ ” of “ ‘form ... over substance.’ ” 

Nevertheless, the court applied section 1157 on facts 

analogous to those before us “under the compulsion 

of” McDonald. (Escobar, supra, 48 Cal.App.4th at p. 

1026, 55 Cal.Rptr.2d 883.) In People v. Dailey (1996) 

47 Cal.App.4th 747, 749, 55 Cal.Rptr.2d 171, another 

felony-murder case, the court reluctantly followed 

McDonald, concluding that it was “powerless” to do 

otherwise even though applying section 1157 might 

“reduce by decades” the sentences imposed. The court 

also discussed a number of “troublesome aspects” of 

this result. (People v. Dailey, supra, 47 Cal.App.4th at 

p. 754, 55 Cal.Rptr.2d 171.) In In re Birdwell (1996) 

50 Cal.App.4th 926, 929, 58 Cal.Rptr.2d 244, the 

court noted that the McDonald rule has been “criti-

cized for its inflexibility.” And in Bonillas, Justice 

Arguelles wrote a concurring opinion, in which Jus-

tices Eagleson and Kaufman joined, that described 

“the reluctance expressed by the justices of our in-

termediate appellate courts” to apply McDonald, in-

cluding one who “urg[ed] that McDonald ... be over-

ruled. [Citation.]” (Bonillas, supra, 48 Cal.3d at p. 

803, fn. 3, 257 Cal.Rptr. 895, 771 P.2d 844 (conc. opn. 

of Arguelles, J.).) The concerns and comments of the 

Courts of Appeal that have reluctantly followed 

McDonald “should not be ignored.” (Landrum v. 

Superior Court (1981) 30 Cal.3d 1, 12, 177 Cal.Rptr. 

325, 634 P.2d 352; see also King, supra, 5 Cal.4th at 

pp. 63, 72–75, 77, 19 Cal.Rptr.2d 233, 851 P.2d 27 

[considering criticism by ***454 Courts of Appeal in 

reexamining and overruling precedent].) Indeed, even 

we have observed that under *924 McDonald, “on 

occasion ‘form triumphs over substance, and the law 

is traduced’ [citation]....” (Marks II, supra, 1 Cal.4th 

at p. 74, 2 Cal.Rptr.2d 389, 820 P.2d 613.) 
 

[28][29][30][31] We also conclude that the prin-

ciple of stare decisis does not prevent us in these cases 

from reexamining McDonald 's discussion of section 

1157. Because of the need for certainty, predictability, 

and stability in the law, we do not lightly overturn our 

prior opinions. (Sierra Club, supra, 21 Cal.4th at pp. 

503–504, 87 Cal.Rptr.2d 702, 981 P.2d 543.) How-

ever, this policy does not “ ‘shield court-created error 

from correction,’ ” but “is a flexible one” that permits 

us “to reconsider, and ultimately to depart from, our 

own prior precedent in an appropriate case.” 

**286(Moradi–Shalal v. Fireman's Fund Ins. Com-

panies (1988) 46 Cal.3d 287, 296, 250 Cal.Rptr. 116, 

758 P.2d 58; see also King, supra, 5 Cal.4th at p. 78, 

19 Cal.Rptr.2d 233, 851 P.2d 27.) A key consideration 

in determining the role of stare decisis is whether the 

decision being reconsidered has become a basic part of 

a complex and comprehensive statutory scheme, or is 

simply a specific, narrow ruling that may be overruled 

without affecting such a statutory scheme. (People v. 

Latimer (1993) 5 Cal.4th 1203, 1214–1216, 23 

Cal.Rptr.2d 144, 858 P.2d 611.) McDonald “sets forth 

a narrow rule of limited applicability” and has not 

become a basic part of any comprehensive statutory 

scheme. (Sierra Club, supra, 21 Cal.4th at p. 505, 87 

Cal.Rptr.2d 702, 981 P.2d 543.) Thus, “concerns other 

than stare decisis”—which we have discussed 

above—“predominate[ ]”; stare decisis does not 

mandate our continued adherence to   McDonald.
FN14

 

(People v. Latimer, supra, 5 Cal.4th at p. 1216, 23 

Cal.Rptr.2d 144, 858 P.2d 611; see also Landrum, 

supra, 30 Cal.3d at p. 14, 177 Cal.Rptr. 325, 634 P.2d 

352 [we should overrule prior decision rather than 

“sacrifice legislative policies or create absurd proce-

dures”].) 
 

FN14. Justice Mosk suggests that our con-

clusion is contrary to the manner in which we 

have “consistently” construed section 1157. 

(Dis. opn. of Mosk, J., post, 98 Cal.Rptr.2d at 

p. 455, 4 P.3d at p. 287.) Justice Kennard 

asserts that we “disregard[ ]” this court's 

“consistent” interpretation of section 1157 

“as requiring the jury to determine the degree 

regardless of the evidence or the instructions 

it receives.” (Dis. opn. of Kennard, J., post, at 

p. 458, 4 P.3d at p. 289.) And Justice 

Werdegar insists that we must adhere to “this 

court's long-standing interpretation of section 

1157.” (Dis. opn. of Werdegar, J., post, at p. 

465, 4 P.3d at p. 296.) However, neither Jus-

tice Mosk nor Justice Kennard cites a case 
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that discusses the issue here other than 

McDonald, a relatively recent (1984) deci-

sion. Although, after consideration, we have 

found McDonald 's dictum unpersuasive, we 

have not simply disregarded it. People v. 

Beamon (1973) 8 Cal.3d 625, 105 Cal.Rptr. 

681, 504 P.2d 905 (Beamon ), which Justice 

Werdegar cites in addition to McDonald (dis. 

opn. of Werdegar, J., post, at p. 466, 4 P.3d at 

p. 297), is not on point; nothing in it indicates 

that the trial court in that case instructed the 

jury on only one degree of the charged crime 

(robbery). On the contrary, by noting that the 

jury “failed to apply” a factual finding “to fix 

the degree” of the crime and “refrained from 

expressly fixing the degree,” the Beamon 

opinion suggests that the trial court's in-

structions did, in fact, direct the jury to fix the 

crime's degree. (Beamon, supra, 8 Cal.3d at 

p. 629, fn. 2, 105 Cal.Rptr. 681, 504 P.2d 

905.) 
 

[32][33] Finally, “as is customary for judicial 

case law,” we conclude that our holding may be ap-

plied to defendants Mendoza and Valle “and is oth-

erwise fully retroactive.” *925(People v. Birks (1998) 

19 Cal.4th 108, 136, 77 Cal.Rptr.2d 848, 960 P.2d 

1073.) Due process principles do not require a dif-

ferent conclusion, because our holding “neither ex-

pands criminal liability nor enhances punishment for 

conduct previously committed. [Citations.] ... [¶] No 

other inequity arises from retroactive application of 

[our] decision.” (Ibid.) When they committed their 

crimes, defendants “acquired no cognizable reliance 

interest” in obtaining a verdict of second degree 

murder “by the means set forth in” McDonald. 

***455(Birks, supra, 19 Cal.4th at pp. 136–137, 77 

Cal.Rptr.2d 848, 960 P.2d 1073.) Defendants do not, 

and cannot, claim that their cases “would have been 

conducted differently absent” McDonald. (Birks, su-

pra, 19 Cal.4th at p. 137, 77 Cal.Rptr.2d 848, 960 P.2d 

1073.) We therefore hold that the trial court properly 

entered judgments against defendants for first degree 

murder. 
 

Given our conclusion that section 1157 does not 

apply in the present cases, we need not consider the 

Attorney General's alternative contention that article 

VI, section 13 of the California Constitution precludes 

us from setting aside defendants' convictions for first 

degree murder because any error in failure to comply 

with section 1157 did not “result[ ] in a miscarriage of 

justice.” 
 

CONCLUSION 
The judgment of the Court of Appeal is affirmed. 

 
GEORGE, C.J., BAXTER and BROWN, JJ., concur. 
 
Dissenting Opinion By MOSK, J. 

I dissent. 
 

Penal Code section 1157 in pertinent part re-

quires: “Whenever a defendant is convicted of a crime 

... which is distinguished into degrees, the jury, or the 

court if a jury trial **287 is waived, must find the 

degree of the crime ... of which he is guilty. Upon the 

failure of the jury or the court to so determine, the 

degree of the crime ... of which the defendant is guilty, 

shall be deemed to be of the lesser degree.” 
 

We have consistently, until today, taken the 

Legislature at its word, strictly construing Penal Code 

section 1157 to require an express indication by the 

trier of fact of the degree of the offense. (People v. 

McDonald (1984) 37 Cal.3d 351, 382, 208 Cal.Rptr. 

236, 690 P.2d 709.) We have specifically rejected the 

argument, renewed herein, that when a jury is in-

structed solely on first degree murder, the failure of 

the jury to designate the degree does not trigger the 

default provision of the statute. Thus, in People v. 

McDonald, which I authored, we explained: “[T]he 

statute applies to reduce the degree even in situations 

in which the jury's intent to convict *926 of the greater 

degree is demonstrated by its other actions.... [T]he 

key is not whether the ‘true intent’ of the jury can be 

gleaned from circumstances outside the verdict form 

itself; instead, application of the statute turns only on 

whether the jury specified the degree in the verdict 

form.... [¶] ... [¶] ... No special exception is created for 

the situation presented by this case [in which the jury 

was instructed solely on first degree murder].” (Ibid.) 
 

Contrary to the majority's assertions, there is 

nothing “unjust”—let alone “absurd” (maj. opn., ante, 

98 Cal.Rptr.2d at p. 443, 4 P.3d at p. 276)—about this 

simple bright-line rule as applied to a case involving a 

charge of felony murder. The clear legislative aim of 

the statute and its predecessor, section 21 of the 

amended Act Concerning Crimes and Punishments, 

dating back more than a century, is to avoid uncer-

tainty with regard to the jury's actual verdict and to 
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promote justice and administrative efficiency by re-

quiring a verdict that is clear on its face.
FN1 

 
FN1. Section 21 of the Act Concerning 

Crimes and Punishments, as amended, pro-

vided: “[T]he jury before whom any person 

indicted for murder shall be tried, shall, if 

they find such person guilty thereof, desig-

nate by their verdict, whether it be murder of 

the first or second degree.” (Stats.1856, ch. 

139, § 2, p. 219.) In People v. Campbell 

(1870) 40 Cal. 129, 139, we held the statute 

to require that “the jury should expressly 

state the degree of murder in the verdict so 

that nothing should be left to implication on 

that point.” Penal Code section 1157, first 

enacted in 1872, continued the same re-

quirement, while broadening it to apply not 

only to murder, but to any crime divisible 

into degrees. Indeed, the preface to the 1872 

Penal Code indicates the drafters' intent to 

retain the substance of existing law: “While 

many sections of existing laws have been 

redrawn to correct verbal errors and to give 

them precision and clearness, their spirit and 

substance have, in all cases, been preserved.” 

(Code commrs., Preface, Ann. Pen.Code (1st 

ed. 1872, Haymond & Burch, 

commrs.-annotators) p. vi.) 
 

***456 Nor is the requirement under Penal Code 

section 1157 obscure or burdensome: “[The] rule is 

not arcane nor short on life. It is no Herculean task to 

require a jury finding on the degree of a murder.” ( In 

re Birdwell (1996) 50 Cal.App.4th 926, 931, 58 

Cal.Rptr.2d 244.) Moreover, as a safeguard against 

inadvertent failure to specify such a finding in the 

verdict, Penal Code section 1164 requires the trial 

court, before discharging the jury, to verify on the 

record that the jury has reached a verdict on all issues 

before it, including the degree of the crime charged. 
 

The majority, in a desperate attempt to discredit 

the analysis in People v. McDonald, supra, 37 Cal.3d 

351, 208 Cal.Rptr. 236, 690 P.2d 709, assert that we 

erroneously relied therein on an analysis of section 

21—a “different statute with different language” (maj. 

opn., ante, at 98 Cal.Rptr.2d p. 447, 4 P.3d at p. 

279)—that was presumptively rejected by the Legis-

lature in enacting Penal Code section 1157 in 1872 

(maj. opn., ante, at p. 448, 4 P.3d at p. 280). The ar-

gument is specious; it finds no support in the legisla-

tive history, which, as noted, evinces the intent of the 

Commission for Revision of the Laws to “preserv[e]” 

the “spirit and substance” of existing law. (Code 

commrs., *927 Preface, Ann. Pen.Code, supra, at p. 

vi.) Nor is there any support in the legislative history 

for the majority's assertion that the Legislature, in 

amending Penal Code section 1157 in 1951, must have 

“believed and intended” that the statute would not 

apply in the case of felony **288 murder. (Maj. opn., 

ante, at p. 444, 4 P.3d at p. 277.) 
 

As we observed in McDonald, “had the Legisla-

ture chosen to make section 1157 inapplicable to cases 

in which the jury was instructed on only one degree of 

a crime, it could easily have so provided.” (People v. 

McDonald, supra, 37 Cal.3d at p. 382, 208 Cal.Rptr. 

236, 690 P.2d 709.) Instead, by its inaction, it has 

“effectively acquiesced” in this court's interpretation 

of the statute. (People v. Bonillas (1989) 48 Cal.3d 

757, 804, 257 Cal.Rptr. 895, 771 P.2d 844 (conc. opn. 

of Arguelles, J.).) Indeed, entreated to do so by some 

members of this court (ibid.), the Legislature has 

considered—and rejected—proposed amendments to 

the statute that would have superseded our 

long-standing judicial construction of its require-

ments. (See Sen. Bill No. 2572 (1989–1990 Reg. 

Sess.) § 1; Assem. Bill No. 2402 (1997–1998 Reg. 

Sess.) § 1.) The majority are grasping at straws in 

speculating that it is “at least plausible” that the Leg-

islature, after nearly 150 years of consistent decisions 

in point, was simply “ ‘looking to this Court to correct 

its error’ in McDonald.” (Maj. opn., ante, 98 

Cal.Rptr.2d at p. 284, fn. 11, 4 P.3d at p. 452, fn. 11.) 

Rather, it is more plausible to conclude that the Leg-

islature's retention of the long-standing requirement 

that the trier of fact designate degree, despite various 

amendments and proposed amendments to the statute, 

implies its continued endorsement of that provision. 

(See People v. Ledesma (1997) 16 Cal.4th 90, 

100–101, 65 Cal.Rptr.2d 610, 939 P.2d 1310 [failure 

to change statute raised the presumption of the Leg-

islature's acquiescence]; People v. Bouzas (1991) 53 

Cal.3d 467, 475, 279 Cal.Rptr. 847, 807 P.2d 1076; cf. 

DeVita v. County of Napa (1995) 9 Cal.4th 763, 795, 

38 Cal.Rptr.2d 699, 889 P.2d 1019 [defeat of repeated 

attempts to amend statute provided additional cor-

roboration of legislative intent].) 
 

Apparently impatient with the continued failure 

of the Legislature in this regard, the majority under-
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take to limit the scope of the statute by judicial fiat. 

Overruling our settled construction of the statute, and 

contrary to its plain language, they now hold that the 

statute does not apply in this case because felony 

murder is not a crime ***457 “distinguished into 

degrees.” (Pen.Code, § 1157.) The predicate for such 

an exception is unsound. It is, of course, true that 

felony murder, like any other form of murder desig-

nated as a crime of the first degree, e.g., murder by 

poison, by lying in wait, by torture, or any willful, 

premeditated killing (Pen.Code, § 189), is not further 

divisible into degrees. But Penal Code section 1157 

addresses generic crimes, e.g., murder, robbery, bur-

glary, not specific forms of those offenses. Felony 

murder is not a separate or distinct offense; indeed, 

defendants in this *928 matter were charged with, and 

found guilty of, the crime of “murder” in violation of 

Penal Code section 187, subdivision (a)—not the 

crime of “felony murder.” 
 

Abandoning the simple bright-line test of 

McDonald that required the verdict to specify on its 

face the degree of the crime, the majority substitute a 

new standard under which the failure of the jury to 

specify degree may be excused—or not—depending 

on the theory or theories argued by the prosecution. 

The majority's approach is neither simple nor 

clear-cut; it will inevitably require examination on a 

case-by-case basis of the unique facts and circum-

stances to determine whether Penal Code section 1157 

applies. The potential for costly and time-consuming 

litigation is obvious. Such a result does not, in my 

view, justify the majority's exercise of what is more 

appropriately the legislative prerogative. 
 

With regard to the verdicts herein, I agree with 

Justice Kennard, for the reasons cogently stated in her 

dissenting opinion, that the failure of the jury to de-

termine the degree of murder of which it found Raul 

Antonio Valle guilty required that his conviction be 

deemed to be one of second degree murder. In my 

view, the same result is required in the case of Cruz 

Alberto Mendoza because, as in the case of Valle, 

although the jury found him guilty of the offense of 

murder, it failed to specify the degree of the crime in 

the verdict form; nor do the minutes record a verdict 

specifying the degree of the crime. 
 

Thus, unlike Justices Kennard and Werdegar, I 

am not persuaded that the trial court's **289 polling of 

the jurors in the Mendoza case satisfied the require-

ments of Penal Code section 1157. After the verdict 

was rendered, finding Mendoza “guilty of the offense 

charged in Count I, a felony, to wit, murder in viola-

tion of Section 187(a) of the Penal Code of the State of 

California,” the jurors were polled as to whether “that 

was your vote on the charge of murder 187 first de-

gree” and each answered in the affirmative. But they 

had not been instructed to—and had not—deliberated 

on or reached a verdict fixing the degree of murder; 

indeed, Mendoza's request for an instruction requiring 

the jury to specify degree was rejected. Accordingly, 

the jurors did not endorse or assent to the verdict ac-

tually returned and recorded in the minutes. In effect, 

the trial court, in its polling of the jurors to determine 

unanimity of the verdict, merely imputed the addi-

tional finding to them; it did not purport to correct the 

verdict by such means or otherwise follow the appro-

priate procedures for doing so. (Cf. Pen.Code, §§ 

1163, 1164; People v. Cain (1995) 10 Cal.4th 1, 

53–56, 40 Cal.Rptr.2d 481, 892 P.2d 1224; People v. 

Schroeder (1979) 96 Cal.App.3d 730, 734–735, 158 

Cal.Rptr. 220; People v. Galuppo (1947) 81 

Cal.App.2d 843, 850–851, 185 P.2d 335.) 
 

 *929 Penal Code section 1157, like the statute on 

which it was modeled, “establishes a rule to which 

there is to be no exception, and the Courts have no 

authority to create an exception when the statute 

makes none. [¶] We have no right to disregard a posi-

tive requirement of the statute, as it is not our province 

to make the laws, but to expound them.” (People v. 

Campbell, supra, 40 Cal. at p. 138 [construing § 21 of 

the Act Concerning Crimes and Punishments].) 
 

For these reasons, I would hold that the convic-

tions of Cruz Alberto Mendoza and Raul Antonio 

Valle must be deemed second***458 degree murder 

as a matter of law pursuant to Penal Code section 

1157. 
 

Accordingly, I dissent. 
 
Dissenting Opinion By KENNARD, J. 

Our Penal Code provides that certain defined 

murders are “of the first degree” while “[a]ll other 

kinds of murders are of the second degree.” 

(Pen.Code, § 189.) The Penal Code also provides that 

whenever a crime is “distinguished into degrees,” the 

jury “must” find the degree of the crime of which the 

defendant is guilty. (Pen.Code, § 1157; hereafter sec-

tion 1157.) If the jury fails to so determine the degree, 
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the crime “shall be deemed to be of the lesser degree.” 

(Ibid.) 
 

The majority holds that, contrary to the plain 

language of these statutes, an unwritten exception 

exists to section 1157: According to the majority, 

murder is not always a crime divided into degrees, and 

a defendant should be convicted of first rather than 

second degree murder notwithstanding the jury's fail-

ure to determine the degree if the prosecution presents 

evidence that would support only a first degree murder 

conviction and the court so instructs the jury. 
 

I disagree. The majority disregards not only the 

plain language of section 1157, which admits no ex-

ceptions, but also this court's consistent interpretation 

of section 1157 as requiring the jury to determine the 

degree regardless of the evidence or the instructions it 

receives. Rather than rewriting section 1157 to create 

a novel exception, I would follow its clear command. 
 

I 
Defendants Cruz Alberto Mendoza and Raul 

Antonio Valle were tried by means of the simultane-

ous presentation of evidence to two separate juries, 

which separately convicted each defendant of murder, 

robbery, and burglary. Each jury also found true rob-

bery-murder and burglary-murder special circum-

stances. Each jury recorded its decisions on written 

verdict forms, but *930 the forms did not specify the 

degree of murder for either defendant. In the case of 

Mendoza but not Valle, the court polled the jury, 

asking each juror whether “that was your vote on the 

charge of murder 187 first degree.” (Italics added.) 

Each juror individually answered “yes.” The trial 

court pronounced judgment sentencing each defend-

ant to life without parole, the punishment for first 

degree murder with a special circumstance. 
 

On appeal, both defendants contended that sec-

tion 1157 required the reduction of their murder con-

victions to second degree murder. **290 The Court of 

Appeal disagreed, holding that, even if the jury's fail-

ure to determine degree in the verdict forms violated 

section 1157, the harmless error provision of article 

VI, section 13 of the California Constitution applied to 

the error. The Court of Appeal concluded the errors 

here were harmless on the ground that the evidence 

and instructions supported only a conviction for first 

degree murder under a felony-murder theory, and not 

a second degree murder conviction. 

 
II 

At issue here is section 1157: “Whenever a de-

fendant is convicted of a crime or attempt to commit a 

crime which is distinguished into degrees, the jury, or 

the court if a jury trial is waived, must find the degree 

of the crime or attempted crime of which he is guilty. 

Upon the failure of the jury or the court to so deter-

mine, the degree of the crime or attempted crime of 

which the defendant is guilty, shall be deemed to be of 

the lesser degree.” The prosecutor and the trial court 

bear responsibility for ensuring that the jury or the 

court complies with section 1157. (Pen.Code, § 1164, 

subd. (b); People v. Superior Court (Marks) (1991) 1 

Cal.4th 56, 77, 2 Cal.Rptr.2d 389, 820 P.2d 613.) 
 

To properly understand the function of section 

1157, it is first necessary to recognize two federal 

“constitutional protections ***459 of surpassing im-

portance: the proscription of any deprivation of liberty 

without ‘due process of law,’ Amdt. 14, and the 

guarantee that ‘[i]n all criminal prosecutions, the ac-

cused shall enjoy the right to a speedy and public trial, 

by an impartial jury,’ Amdt. 6. Taken together, these 

rights indisputably entitle a criminal defendant to ‘a 

jury determination that [he] is guilty of every element 

of the crime with which he is charged, beyond a rea-

sonable doubt.’ ” (Apprendi v. New Jersey (2000) 530 

U.S. 466, 120 S.Ct. 2348, 2355–2356, 147 L.Ed.2d 

435], fn. omitted.) Section 1157 safeguards this right 

not to be convicted of the higher degree of a crime 

unless the trier of fact, whether judge or jury, has 

found all the elements constituting the higher degree 

of the crime. Although it might be constitutionally 

acceptable in cases where the trier of fact has not 

expressly stated *931 the degree of the crime to re-

construct its intent from the evidence presented, the 

jury instructions, the arguments, the information, and 

other sources, the Legislature has chosen a higher 

degree of protection, as is its prerogative. 
 

Murder is a crime divided into degrees. Penal 

Code section 189 divides murder into murders of the 

first degree and murders of the second degree. First 

degree murders as defined in section 189 include what 

are commonly referred to as felony murders—murders 

“committed in the perpetration of, or attempt to per-

petrate,” certain other crimes, including robbery. As 

we have previously recognized, in many homicides 

the evidence before the jury would permit it to return 

either a verdict of first degree murder under a felo-
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ny-murder theory or a second degree murder verdict, 

in addition to other possible verdicts, depending upon 

what evidence the jury finds credible. (People v. Jeter 

(1964) 60 Cal.2d 671, 674–676, 36 Cal.Rptr. 323, 388 

P.2d 355.) 
 

The prosecution argues that section 1157 does not 

apply to a jury's failure to determine degree when, as 

here, the only theory of murder presented to the jury in 

the instructions and supported by the evidence was 

first degree murder based on a felony-murder theory. I 

disagree. 
 

By its plain language, section 1157 applies 

without regard to the evidence the prosecution has 

presented in support of the crime or the instructions 

that the jury has received. Whenever the jury fails to 

determine the degree of a crime, the conviction by 

operation of law is “deemed to be of the lesser de-

gree.” (Ibid.) As the word “deemed” makes clear and 

as the entirety of section 1157 confirms, in such cases 

section 1157 makes no inquiry into what determina-

tion of degree the jury made or could have made under 

the facts of the case. Instead, to protect the constitu-

tional rights of defendants the Legislature has created 

a bright-line rule that when the court and the prose-

cution fail in their duty to ensure that the jury ex-

pressly determines the degree of the crime, the con-

viction becomes one for the lesser degree of the crime. 

This is a policy **291 judgment of the Legislature's 

that we are bound to respect. 
 

Nor is the conclusion that section 1157 contains 

no exceptions novel. In People v. McDonald (1984) 37 

Cal.3d 351, 208 Cal.Rptr. 236, 690 P.2d 709, the 

prosecution asserted that a verdict form finding the 

defendant guilty of murder without specifying the 

degree could nonetheless be construed as a first degree 

murder conviction under section 1157. It argued, as 

does the prosecution here, that the jury had impliedly 

found the defendant guilty of first degree murder, 

given that the jury was instructed only on first degree 

murder and given that it found true a robbery-murder 

special circumstance. 
 

 *932 In an opinion Justice Mosk wrote for a 

unanimous court, we rejected that argument: “This 

precise contention has been rejected in a long line of 

decisions which require that the degree be explicitly 

specified by the verdict.” (People v. McDonald, supra, 

37 Cal.3d at p. 380, 208 Cal.Rptr. 236, 690 P.2d 709.) 

We continued:***460 “[T]he statute applies to reduce 

the degree even in situations in which the jury's intent 

to convict of the greater degree is demonstrated by its 

other actions.... [T]he key is not whether the ‘true 

intent’ of the jury can be gleaned from circumstances 

outside the verdict form.... [¶] ... [¶] ... [T]he terms of 

the statute are unambiguous. No special exception is 

created for the situation presented by this case; had the 

Legislature chosen to make section 1157 inapplicable 

to cases in which the jury was instructed on only one 

degree of a crime, it could easily have so provided. 

The statute requires that ‘if the jury shall find the 

defendant guilty, the verdict shall specify the degree 

of murder.... It establishes a rule to which there is to be 

no exception, and the Courts have no authority to 

create an exception when the statute makes none.’ ” 

(People v. McDonald, supra, 37 Cal.3d at p. 382, 208 

Cal.Rptr. 236, 690 P.2d 709, quoting People v. 

Campbell (1870) 40 Cal. 129, 138, 1870 WL 882.) 
 

III 
Applying section 1157 to the facts of this case 

yields these results: In the case of defendant Valle, the 

jury made no determination of the degree of the 

murder of which it found him guilty. Therefore, sec-

tion 1157 deems his conviction to be one of second 

degree murder. In the case of defendant Mendoza, 

although the written verdict form did not specify the 

degree of murder, when the court subsequently polled 

the jurors and asked them whether their verdict was 

for “murder 187 first degree,” they each responded 

“yes.” This oral statement by the jury that Mendoza 

committed first degree murder is sufficient to satisfy 

section 1157, for there is no general requirement that 

the jury give its verdict in written form. (See 

Pen.Code, §§ 1149, 1164.) Accordingly, his convic-

tion is for first degree murder. 
 

IV 
To rescue the prosecution in this case from its 

failure to insist that the jury state its finding as to 

degree in the case of defendant Valle, the majority is 

forced to adopt a novel and unsupported interpretation 

of section 1157 that is contrary to the statute's plain 

language. The majority holds that in a murder case in 

which the prosecution presents evidence supporting 

only a first degree murder verdict, murder becomes a 

crime no longer divided into degrees. (Maj. opn., ante, 

98 Cal.Rptr.2d at p. 436, 4 P.3d at p. 269.) 
 

The effect of the majority's holding is to treat 
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felony murder as though it were a separate crime. It is 

not, of course. Rather, it is only one of various *933 

alternative means by which one degree of murder may 

be committed. Doubtless, the Legislature could have 

chosen to create felony murder as a separate crime, 

rather than a form of one degree of murder; equally 

doubtless, it did not. 
 

The majority ignores a fundamental principle of 

statutory construction: In determining legislative in-

tent, we begin with the language of the statute, how-

ever unwise, ill-crafted, or imprudent we may think it 

to be. When the statutory language on its face answers 

the question before us, that answer is binding unless 

we conclude the language is ambiguous and its plain 

meaning does not correctly reflect the Legislature's 

intent. (People v. Broussard (1993) 5 Cal.4th 1067, 

1071–1072, 22 Cal.Rptr.2d 278, 856 P.2d 1134; 

**292Burden v. Snowden (1992) 2 Cal.4th 556, 562, 7 

Cal.Rptr.2d 531, 828 P.2d 672.) 
 

In People v. McDonald, supra, 37 Cal.3d 351, 

382, 208 Cal.Rptr. 236, 690 P.2d 709, this court con-

cluded that section 1157 is unambiguous and applies 

to every murder case, regardless of the evidence or 

instructions presented to the jury. In rejecting this 

conclusion, the majority here makes no claim that 

section 1157 is ambiguous. Rather, it makes the much 

more remarkable and far-reaching claim that the sole 

“plain and commonsense meaning” of ***461section 

1157 is that whether murder is a crime distinguished 

into degrees varies, depending on the factual theory of 

murder that the prosecution pursues. Nothing in sec-

tion 1157, in section 189, or elsewhere in the Penal 

Code, however, even hints that whether a crime “is 

distinguished into degrees” depends on the evidence 

presented in a particular case rather than on whether 

the Legislature defined the crime in the Penal Code as 

a crime divided into degrees. Nor is there any sug-

gestion in the Penal Code that the Legislature intended 

section 1157 to apply only to some and not all cases in 

which a jury has failed to determine the degree, de-

pending on the evidence presented in support of the 

crime charged. The majority's rendering of section 

1157 is not a plausible reading of section 1157, much 

less the sole plausible reading. 
 

Even if the majority's eccentric reading of section 

1157 were plausible enough to create a statutory am-

biguity, however, the reasons presented by the major-

ity would be insufficient to demonstrate that the ma-

jority's reading correctly reflects the Legislature's 

intent. In section 1157, the Legislature sought to ad-

vance justice and protect the rights of defendants. The 

means it chose was a bright-line rule that does not seek 

to discover what the jury actually but unspokenly 

decided as to the degree of the crime charged. Instead, 

under section 1157 a jury “must” in every case de-

termine the degree. If it fails to, section 1157 

“deem[s]” that as a matter of law the defendant may 

only be convicted of the lesser degree. The statute 

makes no exceptions to its rule. 
 

 *934 Section 1157 by its very nature may result 

in convictions for the lesser degree of the charged 

crime in some cases where the jury has probably in-

tended to convict defendant of the greater crime but 

has failed to expressly state that finding. The Legis-

lature, however, has chosen not to have courts make a 

case-by-case inquiry into the jury's unstated conclu-

sions to attempt to divine what degree of crime the 

jury found. 
 

The majority's position is founded on the fallacy 

that it is absurd and contrary to section 1157's purpose 

for the Legislature to advance its goal of protecting 

defendants by means of a bright-line rule. That the 

Legislature has chosen a bright-line rule that may 

result in a conviction for the lesser degree in some 

cases in which the jury would have convicted of the 

greater degree, however, does not make it absurd to 

apply the rule to those cases nor does it authorize us to 

rewrite the rule. There is nothing absurd in deferring 

to the plain language of Penal Code section 1157 and 

concluding that the Legislature intended the section to 

apply to all murder convictions, not just convictions 

based on certain theories of murder and not others. 

And it is fully consonant with, not contrary to, section 

1157's purpose of protecting the rights of defendants 

to require in every case that a defendant not be con-

victed of the highest degree of a crime except when a 

jury expressly so finds on the record. 
 

By judicially inventing an exception to section 

1157 that the Legislature has chosen not to enact, the 

majority usurps the Legislature's authority. Had the 

Legislature intended such an exception, it could have 

easily enacted one, as this court noted in People v. 

McDonald, supra, 37 Cal.3d 351, 208 Cal.Rptr. 236, 

690 P.2d 709, and as proposed legislation that the 

Legislature considered and rejected in 1990 and 1998 

illustrates. 
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In 1990, a bill introduced in the Legislature would 

have permitted the following if the jury failed to ex-

pressly determine the degree: “[T]he trial court or an 

appellate court may fix the degree ... if it is able to 

determine from other jury findings in the same case 

the degree the jury intended to fix. If this determina-

tion cannot be made, ... [on timely motion] the de-

fendant shall be entitled to a hearing ... before a new 

jury to determine the degree....” (Sen. Bill No. **293 

2572 (1989–1990 Reg. Sess.) § 1.) This bill was not 

enacted, and instead the ***462 Legislature amended 

Penal Code section 1164 in 1990 to require trial 

courts, before discharging a jury, to verify on the 

record that the jury has determined the degree of the 

crime. 
 

In 1998, another bill introduced in the Legislature 

would have permitted the trial court to determine the 

degree from the “admitted evidence, the charging 

instrument, jury instructions given, or other jury 

findings that were *935 made” and to “set the degree 

at the higher level where there is clear and reliable 

evidence to support such a determination.” (Assem. 

Bill No. 2402 (1997–1998 Reg. Sess.) § 1.) If the court 

was not able to determine the degree, it could then 

“either set the degree at the lower level or order a new 

trial, the sole issue of which shall be the determination 

of degree.” (Ibid.) The bill was then amended to pro-

vide that section 1157 “shall only apply to the situa-

tion where the finder of fact has a choice as to the 

degree” and that “If the crime ... for which the de-

fendant was convicted is a specified degree as a matter 

of law, upon the failure of the jury to determine the 

degree ..., the court may fix the degree as specified. In 

determining whether the degree of the offense is a 

specified degree as a matter of law, the court may refer 

to the descriptive substantive definitions contained in 

the charging document, any factual finding contained 

in the verdict form, the fact that the jury was only 

instructed on a specified degree and not any lesser 

degree, or the fact that the jury was only instructed on 

one theory of the case.” (Assem. Amend. to Assem. 

Bill No. 2402 (1997–1998 Reg. Sess.) Apr. 29, 1998.) 

This bill too was never enacted. 
 

The majority also rejects as dictum this court's 

conclusion in People v. McDonald, supra, 37 Cal.3d 

351, 208 Cal.Rptr. 236, 690 P.2d 709, that section 

1157 applies in murder cases prosecuted under a fel-

ony-murder theory. Whether or not it is dictum is 

irrelevant, for it is soundly reasoned and reaches the 

most sensible interpretation of section 1157. Moreo-

ver, this interpretation finds support in 150 years of 

California law, as I discuss next. 
 

Section 1157 derives from a statute originally 

enacted in 1856 that accomplished several purposes. 

(Stats. 1856, ch. 139, § 2, p. 219; hereafter the 1856 

statute.) The 1856 statute was the first to divide the 

crime of murder into degrees; previously, murder had 

been a unitary crime. In doing so, the 1856 statute 

assigned murder committed in the course of certain 

felonies to the category of first degree murder. (Ibid.) 

Finally, it required the jury to determine the degree of 

murder. It accomplished all of this in a single sen-

tence: “All murder which shall be perpetrated by 

means of poison, or lying in wait, torture, or by any 

other kind of willful, deliberate and premeditated 

killing, or which shall be committed in the perpetra-

tion or attempt to perpetrate any arson, rape, robbery 

or burglary, shall be deemed murder of the first de-

gree; and all other kinds of murder shall be deemed 

murder of the second degree; and the jury before 

whom any person indicted for murder shall be tried, 

shall, if they find such person guilty thereof, designate 

by their verdict, whether it be murder of the first or 

second degree....” (Ibid.) 
 

There is no doubt, and the majority does not 

dispute, that the plain language of the 1856 statute 

required the jury in every murder case to *936 specify 

the degree of the murder, regardless of the evidence or 

argument presented in support of the charge. This 

court so held 130 years ago in People v. Campbell, 

supra, 40 Cal. 129, 138, where we specifically re-

jected the argument that no determination of degree 

was necessary if “it is not possible, from the nature of 

the case, that the accused could be lawfully convicted 

of murder in the second degree.” The court stated: 

“We have no right to disregard a positive requirement 

of the statute, as it is not our province to make laws, 

but to expound them.... The word ‘designate,’ as here 

employed, does not imply that it will be sufficient for 

the jury to intimate or give ***463 some vague hint as 

to the degree of murder of which the defendant is 

found guilty; but it is equivalent to the words ‘express' 

or ‘declare,’ and it was evidently intended that the jury 

should expressly state the degree of murder in the 

verdict so that nothing should be left to implication on 

that point.... However absurd it may, at the first blush, 

appear to be to require the **294 jury to designate the 
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degree of the crime, when it appears on the face of the 

indictment that the offence charged has but one de-

gree, there are plausible and, perhaps, very sound 

reasons for this requirement.... But whatever may have 

been the reasons for this enactment, it is sufficient for 

the Courts to know that the law is so written and it is 

their duty to enforce it.” (Id. at pp. 138–140.) 
 

It would have been absurd for the court in People 

v. Campbell, supra, 40 Cal. 129, to reach a contrary 

result. That would have required concluding that, even 

though the 1856 statute in the same sentence both 

defined first degree murder to include killings com-

mitted in the course of certain felonies and required 

juries to find the degree of the murder committed, the 

latter portion of the sentence unaccountably did not 

apply to the earlier portion. 
 

In 1872, as part of the general codification of 

California law, the 1856 statute was replaced by sec-

tion 1157. As originally enacted as part of the Penal 

Code of 1872, section 1157 provided: “Whenever a 

crime is distinguished into degrees, the jury, if they 

convict the defendant, must find the degree of the 

crime of which he is guilty.” Section 1157 did change 

the 1856 statute, but it did so by generalizing the rule's 

application from the crime of murder alone, as was the 

case under the 1856 statute, to every crime “distin-

guished into degrees.” The majority here suggests 

that, by deleting the reference to murder indictments 

that had been present in the 1856 statute, the Legis-

lature in 1872 intended to abrogate this court's deci-

sion in People v. Campbell, supra, 40 Cal. 129. Ob-

viously, however, the purpose of deleting the refer-

ence to murder indictments was to broaden the stat-

ute's application to include all crimes of degree, not to 

narrow its application to include only some cases of 

murder. Nor is there any evidence in the legislative 

history of the 1872 version of section 1157 that it was 

intended to narrow the 1856 *937 statute. The anno-

tations made to section 1157 by the commissioners 

who drafted it as part of the 1872 Penal Code cite 

Campbell with apparent approval and without any 

suggestion that section 1157 was intended to abrogate 

Campbell's holding. (Code commrs., note foll. Ann. 

Pen.Code, § 1157 (1st ed. 1872, Haymond & Burch, 

commrs.-annotators) pp. 404–405.) 
 

Moreover, section 5 of the Penal Code, enacted as 

part of the 1872 codification and continuing in effect 

to this day, provides: “The provisions of this Code, so 

far as they are substantially the same as existing stat-

utes, must be construed as continuations thereof, and 

not as new enactments.” (Italics added.) Because sec-

tion 1157 is substantially the same as the 1856 statute, 

especially with respect to the crime of murder, “the 

codified act carries the same [judicial] interpretation 

as the original one.” (People v. Ellis (1928) 204 Cal. 

39, 44, 266 P. 518 [concluding the bigamy prohibition 

enacted as part of the 1872 Penal Code should be 

interpreted the same as pre–1872 bigamy statute, 

despite significant changes in wording between the 

two provisions].) That is, we must interpret section 

1157 as this court interpreted the 1856 statute in 

People v. Campbell, supra, 40 Cal. 129. 
 

And this court has done so. In 1887, 15 years after 

the enactment of section 1157, this court relied on 

People v. Campbell, supra, 40 Cal. 129, in interpreting 

section 1157, explaining its reliance in these terms: 

“The [1872 Penal] [C]ode has extended this provision 

to all crimes ‘distinguished into degrees.’ Therefore 

the construction given to the clause of the [1856] 

statute as it existed before the code, in murder cases, 

may guide us in construing it in its broader***464 

application.” (People v. Travers (1887) 73 Cal. 580, 

581, 15 P. 293.) 
 

Since 1872, section 1157 has been amended three 

times. It was amended in 1949 to provide that the 

consequence of a jury's failure to specify degree is a 

conviction for the lesser degree rather than, as for-

merly, a new trial. (Stats.1949, ch. 800, § 1, p. 1537.) 

It was then amended in 1951 to expand its scope to 

include convictions in court trials as well as jury trials. 

(Stats.1951, ch. 1674, § 109, p. 3849.) It was again 

amended in 1978 to expand its scope to include con-

victions for attempts to commit crimes of degree. 

(Stats.1978, ch. 1166, § 4, p. 3771.) All three 

amendments retained unchanged the “crime ... dis-

tinguished into degrees” **295 formulation of the 

original 1872 version of section 1157 and none of 

them evidenced any intention to limit the application 

of section 1157 in cases where the prosecution pre-

sents evidence directed at only a single degree of a 

crime. 
 

As this review shows, the majority subverts both 

the plain language and the long history of section 1157 

when it concludes that the statute contains *938 an 

unwritten exception whose application depends upon 

the evidence presented by the prosecution. There is no 
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basis at this late date to change course and abandon 

our settled conclusion that the statute governs in all 

cases in which the jury fails to determine degree, an 

interpretation which faithfully adheres to the statute's 

plain language. 
 

V 
The prosecution argues that, even if defendant 

Valle's jury failed to comply with section 1157, the 

judgment imposing on him a first degree murder sen-

tence should be affirmed under article VI, section 13 

of the California Constitution (hereafter article VI, 

section 13). That section provides: “No judgment shall 

be set aside, or new trial granted, in any cause, on the 

ground of misdirection of the jury, or of the improper 

admission or rejection of evidence, or for any error as 

to any matter of pleading, or for any error as to any 

matter of procedure, unless, after an examination of 

the entire cause, including the evidence, the court shall 

be of the opinion that the error complained of has 

resulted in a miscarriage of justice.” (Ibid.) 
 

Article VI, section 13 does not salvage the trial 

court's judgment punishing Valle for first degree 

murder. Once the jury returned a verdict of murder 

without specifying the degree and was discharged, 

section 1157 made Valle's conviction one for second 

degree murder by operation of law. The error here was 

the trial court's failure to recognize that Valle's con-

viction was for second degree murder and to sentence 

him accordingly. This error was obviously prejudicial 

to Valle, resulting in an illegal sentence exceeding the 

maximum permitted for a second degree murder con-

viction. 
 

CONCLUSION 
For the reasons given above, I would affirm the 

first degree murder conviction of defendant Mendoza, 

while I would reduce the first degree murder convic-

tion of defendant Valle to second degree murder. 
 
WERDEGAR, J., concurs. 
Dissenting Opinion By WERDEGAR, J. 

I dissent, albeit reluctantly. The majority opinion 

amply illustrates the illogic of a strict application of 

Penal Code 
FN1

 section 1157 to the facts of this case. 

The People proceeded solely on a first degree felo-

ny-murder theory when prosecuting defendants; the 

jury was instructed solely on first degree murder; and, 

on the facts of this case, the only reasonable verdict for 

the homicide-related counts was murder in the first 

degree or *939 acquittal. A judgment of murder in the 

second degree has no factual predicate and, as the 

majority explains (maj. opn., ante, 98 Cal.Rptr.2d at p. 

442, 4 P.3d at p. 275), had the jury ***465 returned a 

second degree verdict, the trial court could have re-

fused to accept it, reinstructed the jury, and directed it 

to reconsider its verdict. (See § 1161.) Accordingly, 

reducing defendant Raul Antonio Valle's 
FN2

 convic-

tion to murder in the second degree is artificial, fails to 

reflect his true culpability, and is not a just result for 

this murderer. 
 

FN1. All statutory references are to this code. 
 

FN2. I agree with Justice Kennard that the 

polling of the jury provides sufficient justi-

fication to conclude the degree of defendant 

Valle's murder conviction must be lowered, 

but that of his codefendant Cruz Alberto 

Mendoza need not be. 
 

Nevertheless, the issue raised in this case trans-

cends our concern that Valle's conviction reflect his 

true culpability. The history of section 1157, including 

the recent amendments to both sections 1157 and 

1164, subdivision (b), demonstrates persuasively that 

the Legislature has acquiesced to the fairly rigid in-

terpretation this court has given to section 1157. As 

explained in Justice Kennard's dissenting opinion, that 

interpretation, which would require lowering the de-

gree of the **296 murder for defendant Valle, is one 

of almost ancient lineage. 
 

Section 1157 represents a legislative response to 

the situation where a jury, in convicting a defendant of 

an offense divided into degrees, fails to specify the 

degree of the offense. As the majority explains (maj. 

opn., ante, 98 Cal.Rptr.2d at p. 443, 4 P.3d at p. 276), 

before the Legislature in 1949 amended section 1157 

to provide that in such circumstances the degree of the 

crime shall be deemed the lesser degree, the judicially 

declared rule was that a jury's failure to determine 

degree entitled the defendant to a new trial. Section 

1157, therefore, represents the Legislature's consid-

ered decision, in fashioning a just remedy for the error, 

to reject retrial as a remedy. In so doing, the Legisla-

ture balanced a variety of factors. These include, on 

the one hand, the financial cost of retrial, the emo-

tional cost to the victims and other witnesses who 

must again testify at the retrial, and the possibility the 

defendant could be acquitted on retrial. Balanced 

495

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART6S13&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0252859201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0252859201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1164&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES1157&FindType=L


4 P.3d 265 Page 33 
23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431, 00 Cal. Daily Op. Serv. 6329, 2000 Daily Journal D.A.R. 8387 
(Cite as: 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

against these costs, on the other hand, are a defendant's 

constitutional right to have a jury decide all the ele-

ments of the charged crime, the infrequency of the 

error, the ability of the prosecutor to call attention to 

an omission before the jury is discharged, the statutory 

duty of the trial court to ensure—and verify on the 

record—that the jury has reached a verdict on the 

degree of the crime (§ 1164, subd. (b)), and fairness to 

the defendant, who would have to run the gauntlet a 

second time. The Legislature's solution was to eschew 

retrial, but to reduce the offense to the lesser degree as 

a matter of law. 
 

That the Legislature's resolution of this problem 

is not necessarily the one I would have chosen is of no 

consequence; it is the one the Legislature did *940 

choose and has adhered to. Nor is it, as the majority 

proclaims, an “absurd” policy choice (maj. opn., ante, 

98 Cal.Rptr.2d at pp. 443–444, 4 P.3d at pp. 276–277). 

To balance the complex policy concerns involved in 

cases in which the jury fails to specify the degree of a 

crime, and conclude a clear bright-line rule should 

govern, is not absurd even in those few cases in which 

a guilty defendant might obtain an unjust benefit. 
 

In any event, it appears the Legislature has ac-

quiesced to this court's long-standing interpretation of 

section 1157, and we are not at liberty to disregard its 

views. Judicial restraint and respect for the Legisla-

ture's work compel that we adhere to our previous 

interpretations absent some indication the Legislature 

intends some different meaning. “ ‘[A]s this court has 

often recognized, the judicial role in a democratic 

society is fundamentally to interpret laws, not to write 

them. The latter power belongs primarily to the people 

and the political branches of government....’ 

***466(Kopp v. Fair Pol. Practices Com. (1995) 11 

Cal.4th 607, 675 [47 Cal.Rptr.2d 108, 905 P.2d 1248] 

(conc. opn. of Werdegar, J.).) It cannot be too often 

repeated that due respect for the political branches of 

our government requires us to interpret the laws in 

accordance with the expressed intention of the Leg-

islature. ‘This court has no power to rewrite the statute 

so as to make it conform to a presumed intention 

which is not expressed.’ ” (California Teachers Assn. 

v. Governing Bd. of Rialto Unified School Dist. (1997) 

14 Cal.4th 627, 633, 59 Cal.Rptr.2d 671, 927 P.2d 

1175, quoting Seaboard Acceptance Corp. v. Shay 

(1931) 214 Cal. 361, 365, 5 P.2d 882.) 
 

Members of this court and of the lower appellate 

courts have urged the Legislature to look at section 

1157 anew (see People v. Bonillas (1989) 48 Cal.3d 

757, 803, fn. 3, 257 Cal.Rptr. 895, 771 P.2d 844 (conc. 

opn. of Arguelles, J.), and cases cited), explaining in 

strong language the anomalous results that can occur 

from a strict application of the statute (see, e.g., Peo-

ple v. Thomas (1978) 84 Cal.App.3d 281, 285, 148 

Cal.Rptr. 532 (conc. opn. of Ashby, J.) [strict appli-

cation of § 1157 requires appellate court “to exalt form 

over substance”] ). The Legislature, in 1990, re-

sponded by amending section 1164 to require that trial 

courts, before discharging the jury, ensure that the jury 

rendered a verdict on the degree of the crime. 

(Stats.1990, ch. 800, § 1, p. 3548; see People v. Su-

perior Court (Marks ) (1991) 1 Cal.4th 56, 73, fn. 15, 

2 Cal.Rptr.2d 389, 820 P.2d 613 [urging “strict com-

pliance [with § 1164] to forestall procedural quag-

mires”].) This amendment to section 1164 was the 

Legislature's**297 way of addressing the problem; we 

should honor the legislative choice. 
 

Although the majority's reinterpretation of section 

1157 admittedly would impose on defendant Valle a 

sentence commensurate with his culpability, I *941 

find I cannot endorse the majority's reasoning without 

intruding on the role of the Legislature. Accordingly, 

until that body amends section 1157 to change the 

statute's meaning from the bright-line rule it now 

provides to one permitting an examination of the in-

dividual facts of each case, I would reluctantly adhere 

to our previous interpretation of that statute (People v. 

McDonald (1984) 37 Cal.3d 351, 208 Cal.Rptr. 236, 

690 P.2d 709; People v. Beamon (1973) 8 Cal.3d 625, 

629, fn. 2, 105 Cal.Rptr. 681, 504 P.2d 905) and 

therefore dissent. 
 
Cal.,2000. 
People v. Mendoza 
23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431, 00 

Cal. Daily Op. Serv. 6329, 2000 Daily Journal D.A.R. 

8387 
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Supreme Court of California 
Alexandra VAN HORN, Plaintiff and Appellant, 

v. 
Anthony Glen WATSON et al., Defendants and Re-

spondents; 
Anthony Glen Watson, Cross-complainant and Ap-

pellant, 
v. 

Lisa Torti, Cross-defendant and Respondent. 
 

No. S152360. 
Dec. 18, 2008. 

Rehearing Denied Feb. 11, 2009.
FN* 

 
FN* Baxter, Chin, and Corrigan, JJ., are of 

the opinion that the petition should be 

granted. 
 
Background: Automobile accident victim sued de-

fendant and others, alleging that defendant's negli-

gence in removing victim from vehicle caused victim 

to suffer permanent paraplegia. The Superior Court, 

Los Angeles County, No. 034945,Howard J. Schwab, 

J., granted summary judgment for defendant on the 

ground that she was entitled to statutory immunity 

from liability. Victim and a co-defendant appealed. 

The Court of Appeal reversed. The Supreme Court 

granted review, superseding the opinion of the Court 

of Appeal. 
 
Holding: The Supreme Court, Moreno, J., held that 

immunity for emergency care rendered at the scene of 

an emergency applies only to medical care rendered at 

the scene of a medical emergency. 
  
Baxter, J., filed concurring and dissenting opin-

ion, in which Chin and Corrigan, JJ., joined. 
 

 Opinion, 56 Cal.Rptr.3d 272, superseded. 
 

West Headnotes 
 
[1] Negligence 272 282 
 

272 Negligence 
      272VI Vulnerable and Endangered Persons; Res-

cues 
            272k282 k. Duty in general. Most Cited Cases  
 

Under well-established common law principles, a 

person generally has no duty to come to the aid of 

another. 
 
[2] Negligence 272 283 
 
272 Negligence 
      272VI Vulnerable and Endangered Persons; Res-

cues 
            272k283 k. Care required in general. Most 

Cited Cases  
 
Negligence 272 284 
 
272 Negligence 
      272VI Vulnerable and Endangered Persons; Res-

cues 
            272k284 k. “Good Samaritan” doctrine and 

statutes. Most Cited Cases  
 

If a person elects to come to someone's aid, he or 

she has a duty to exercise due care; thus, a “good 

Samaritan” who attempts to help someone might be 

liable if he or she does not exercise due care and ends 

up causing harm. 
 
[3] Statutes 361 181(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In general. Most Cited 

Cases  
 

A court's primary duty when interpreting a statute 

is to determine and effectuate the Legislature's intent. 
 
[4] Statutes 361 188 
 

497

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0127904001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0218429701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0152659901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0144387001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0152344601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0127904001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0218429701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0152659901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2011737211
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272k282
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=272k282
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272k283
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=272k283
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=272k283
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272k284
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=272k284
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361VI%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361k180
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361k181
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361k181%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=361k181%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=361k181%281%29


197 P.3d 164 Page 2 
45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350, 08 Cal. Daily Op. Serv. 15,199, 2008 Daily Journal D.A.R. 18,512 
(Cite as: 45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 

In construing a statute, courts' first task is to 

examine the words of the statute, giving them a 

commonsense meaning. 
 
[5] Statutes 361 190 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k190 k. Existence of ambiguity. 

Most Cited Cases  
 

In construing a statute, if the language is clear and 

unambiguous, the inquiry ends. 
 
[6] Statutes 361 208 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
                      361k208 k. Context and related clauses. 

Most Cited Cases  
 

A statute's language must be construed in context, 

and provisions relating to the same subject matter 

must be harmonized to the extent possible. 
 
[7] Statutes 361 189 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k189 k. Literal and grammatical 

interpretation. Most Cited Cases  
 

In the construction of a statute, a literal construc-

tion should not prevail if it is contrary to the legislative 

intent apparent in the statute. 
 

[8] Statutes 361 183 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k183 k. Spirit or letter of law. Most 

Cited Cases  
 

In statutory construction, the intent prevails over 

the letter, and the letter will, if possible, be so read as 

to conform to the spirit of the act. 
 
[9] Health 198H 769 
 
198H Health 
      198HV Malpractice, Negligence, or Breach of 

Duty 
            198HV(E) Defenses 
                198Hk769 k. Good Samaritan doctrine. 

Most Cited Cases  
 

Statute providing that “no person who in good 

faith, and not for compensation, renders emergency 

care at the scene of an emergency shall be liable for 

any civil damages resulting from any act or omission” 

applies only to the rendering of emergency medical 

care at the scene of a medical emergency. West's 

Ann.Cal.Health & Safety Code § 1799.102. 
See Cal. Jur. 3d, Healing Arts and Institutions, § 404; 

Cal. Jur. 3d, Negligence, § 12; Cal. Civil Practice 

(Thomson Reuters/West 2008) Torts, § 1:13; 

Flahavan et al., Cal. Practice Guide: Personal Injury 

(The Rutter Group 2008) ¶ 2:963 (CAPI Ch. 2-E); 5 

Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 

132. 
[10] Health 198H 769 
 
198H Health 
      198HV Malpractice, Negligence, or Breach of 

Duty 
            198HV(E) Defenses 
                198Hk769 k. Good Samaritan doctrine. 

Most Cited Cases  
 

“Emergency care,” as used in statute providing 

that “no person who in good faith, and not for com-

pensation, renders emergency care at the scene of an 

emergency shall be liable for any civil damages re-

sulting from any act or omission,” means emergency 
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medical care. West's Ann.Cal.Health & Safety Code § 

1799.102. 
 
[11] Municipal Corporations 268 747(4) 
 
268 Municipal Corporations 
      268XII Torts 
            268XII(B) Acts or Omissions of Officers or 

Agents 
                268k747 Particular Officers and Official 

Acts 
                      268k747(4) k. Health and education. 

Most Cited Cases  
 

The definition of “emergency services,” as used 

in statute providing that “a qualified immunity from 

liability shall be provided for public entities and 

emergency rescue personnel providing emergency 

services,” is distinct from the definition of “emer-

gency care” in statute establishing immunity for ren-

dering emergency care at the scene of an emergency. 

West's Ann.Cal.Health & Safety Code §§ 1799.102, 

1799.107. 
 
[12] Statutes 361 217.3 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k217.3 k. Legislative hearings, re-

ports, etc. Most Cited Cases  
 

Although the Legislative Counsel's summary di-

gests are not binding in statutory interpretation, they 

are entitled to great weight. 
 
[13] Negligence 272 234 
 
272 Negligence 
      272III Standard of Care 
            272k234 k. Voluntarily assumed duties. Most 

Cited Cases  
 

One who assumes to act, even though gratui-

tously, may thereby become subject to a duty of acting 

carefully, if he acts at all. 
 
[14] Statutes 361 212.5 

 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k212 Presumptions to Aid Construction 
                      361k212.5 k. Intention to change law. 

Most Cited Cases  
 

Courts do not presume that the Legislature in-

tends, when it enacts a statute, to overthrow 

long-established principles of law unless such inten-

tion is clearly expressed or necessarily implied. 
 
[15] Statutes 361 223.1 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k223 Construction with Reference to 

Other Statutes 
                      361k223.1 k. In general. Most Cited 

Cases  
 

Axioms of statutory interpretation counsel courts 

to avoid constructions that would render other statutes 

superfluous. 
 
***351 Law Offices of Hutchinson & Snider and 

Robert B. Hutchinson, Beverly Hills, for Plaintiff and 

Appellant. 
 
Crandall, Wade & Lowe, Edwin B. Brown, Irvine; 

McNeil, Tropp & Braun, McNeil, Tropp, Braun & 

Kennedy, Jeffrey I. Braun and Frank Cracchiolo, 

Costa Mesa, for Defendants and Respondents and for 

Cross-complainant and Appellant. 
 
Sonnenschein Nath & Rosenthal, Ronald D. Kent, 

Sekret T. Sneed, Los Angeles; Hanger, Levine & 

Steinberg, Jody Steinberg, Woodland Hills, and Lisa 

Mead for Cross-defendant and Respondent. 
 
David K. Park; Hughes Hubbard & Reed, Rita M. 

Haeusler, Los Angeles, George A. Davidson, Carla A. 

Kerr and Scott H. Christensen for Boy Scouts of 

America as Amicus Curiae on behalf of 

Cross-defendant and Respondent. 
 
MORENO, J. 

**165 [1][2] *324 Under well-established com-
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mon law principles, a person has no duty to come to 

the aid of another. ***352(Artiglio v. Corning, Inc. 

(1998) 18 Cal.4th 604, 613, 76 Cal.Rptr.2d 479, 957 

P.2d 1313; Williams v. State of California (1983) 34 

Cal.3d 18, 23, 192 Cal.Rptr. 233, 664 P.2d 137.) If, 

however, a person elects to come to someone's aid, he 

or she has a duty to exercise due care. (Williams, su-

pra, 34 Cal.3d at p. 23, 192 Cal.Rptr. 233, 664 P.2d 

137.) Thus, a “good Samaritan” who attempts to help 

someone might be liable if he or she does not exercise 

due care and ends up causing harm. (Ibid.) The Leg-

islature has enacted certain statutory exceptions to this 

due care requirement. One such statute, Health and 

Safety Code section 1799.102, immunizes any “per-

son who ... renders emergency care at the scene of an 

emergency ...” from liability for civil damages.
FN1 

 
FN1. All further unlabeled statutory refer-

ences are to the Health and Safety Code. 
 

 *325 In this case, defendant Lisa Torti removed 

plaintiff Alexandra Van Horn from a vehicle involved 

in an accident and, by so doing, allegedly caused Van 

Horn to become paralyzed. In the resultant suit for 

negligence, Torti argued that she had provided 

“emergency care at the scene of an emergency” **166 

and was immune under section 1799.102. The trial 

court agreed and granted her motion for summary 

judgment, but the Court of Appeal reversed. We 

granted review to determine the scope of section 

1799.102. We hold that the Legislature intended for 

section 1799.102 to immunize from liability for civil 

damages any person who renders emergency medical 

care. Torti does not contend that she rendered emer-

gency medical care and she may not, therefore, claim 

the immunity in section 1799.102. Accordingly, we 

affirm the judgment of the Court of Appeal. 
 

I. BACKGROUND 
During the evening of October 31, 2004, plaintiff, 

Torti, and Jonelle Freed were relaxing at Torti's home 

where plaintiff and Torti both smoked some mariju-

ana.
FN2

 After defendants Anthony Glen Watson and 

Dion Ofoegbu arrived, they all went to a bar at around 

10:00 p.m., where they consumed several drinks. They 

remained at the bar until about 1:30 a.m., at which 

point they left. 
 

FN2. The factual and procedural history is 

largely taken from the Court of Appeal's 

opinion. 

 
Plaintiff and Freed rode in a vehicle driven by 

Watson; Torti rode in a vehicle driven by Ofoegbu. 

Watson lost control of his vehicle and crashed into a 

curb and light pole at about 45 miles per hour, 

knocking a light pole over and causing the vehicle's 

front air bags to deploy. Plaintiff was in the front 

passenger seat. When Watson's vehicle crashed, 

Ofoegbu pulled off to the side of the road and he and 

Torti got out to help. Torti removed plaintiff from 

Watson's vehicle. Watson was able to exit his vehicle 

by himself and Ofoegbu assisted Freed by opening a 

door for her. 
 

There are conflicting recollections about several 

critical events: Torti testified at deposition that she 

saw smoke and liquid coming from Watson's vehicle, 

and she removed plaintiff from the vehicle because 

she feared the vehicle would catch fire or “blow up.” 

Torti also testified that she removed plaintiff from the 

vehicle by placing one arm under plaintiff's legs and 

the other behind plaintiff's back to lift her out. Others 

testified, on the other hand, that there was no smoke or 

any other indications that the vehicle might explode 

and that Torti put plaintiff down immediately next to 

the car. Plaintiff testified that Torti pulled her from the 

vehicle by grabbing her by the arm and yanking her 

out “like a rag doll.” 
 

 *326 Emergency personnel arrived moments 

later and plaintiff and Freed were treated and trans-

ported to the hospital. ***353 Plaintiff suffered vari-

ous injuries, including injury to her vertebrae and a 

lacerated liver that required surgery, and was perma-

nently paralyzed. 
 

Plaintiff sued Watson, Ofoegbu, and Torti. 

Plaintiff asserted a negligence cause of action against 

Torti, alleging that even though plaintiff was not in 

need of assistance from Torti after the accident and 

had only sustained injury to her vertebrae, Torti 

dragged plaintiff out of the vehicle, causing permanent 

damage to her spinal cord and rendering her a para-

plegic. Torti and Watson cross-complained against 

each other for declaratory relief and indemnity. After 

some discovery, Torti moved for summary judgment, 

arguing that she was immune under section 1799.102. 

The trial court granted Torti's motion. 
FN3 

 
FN3. Although Torti's motion addressed only 

plaintiff's complaint, Torti and Watson stip-
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ulated that the trial court's order had a res 

judicata and/or collateral estoppel effect on 

their cross-complaints against each other. 

Plaintiff and Watson both appealed, and their 

appeals were consolidated. 
 

The Court of Appeal reversed. It held that the 

Legislature intended for section 1799.102 to apply 

only to the rendering of emergency medical care at the 

scene of a medical emergency and that Torti did not, 

as a matter of law, render such care.
FN4

 Such a con-

struction, the Court of Appeal explained, is consistent 

with the statutory scheme of which section 1799.102 

is a part. We granted review. 
 

FN4. As previously noted, Torti does not 

contend that her actions at the scene of the 

automobile accident constituted medical 

care. Although we hold that section 1799.102 

applies only to the rendering of emergency 

medical care, we express no opinion as to 

what constitutes such care. 
 

**167 II. DISCUSSION 
[3][4][5][6] Our primary duty when interpreting a 

statute is to “ ‘determine and effectuate’ ” the Legis-

lature's intent.
FN5

 (Lennane v. Franchise Tax Board 

(1994) 9 Cal.4th 263, 268, 36 Cal.Rptr.2d 563, 885 

P.2d 976.) To that end, our first task is to examine the 

words of the statute, giving them a commonsense 

meaning. (People v. Nguyen (2000) 22 Cal.4th 872, 

878, 95 Cal.Rptr.2d 178, 997 P.2d 493.) If the lan-

guage is clear and unambiguous, the inquiry ends. 

(Murphy v. Kenneth Cole Productions, Inc. (2007) 40 

Cal.4th 1094, 1103, 56 Cal.Rptr.3d 880, 155 P.3d 

284.) However, a statute's language must be construed 

in context, and provisions relating to the same subject 

matter must be harmonized to the extent possible. 

(Dyna–Med, Inc. v. Fair Employment & Housing 

Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67, 

743 P.2d 1323.) With these principles of statutory 

construction in mind, we turn to the language of the 

provision. 
 

FN5. We conduct a de novo review of the 

Court of Appeal's statutory construction of 

section 1799.102. (Barner v. Leeds (2000) 24 

Cal.4th 676, 683, 102 Cal.Rptr.2d 97, 13 

P.3d 704.) 
 

[7][8][9] *327 Section 1799.102 provides, “No 

person who in good faith, and not for compensation, 

renders emergency care at the scene of an emergency 

shall be liable for any civil damages resulting from 

any act or omission. The scene of an emergency shall 

not include emergency departments and other places 

where medical care is usually offered.” The parties 

identify two possible constructions of this provision: 

Torti urges us to conclude that it broadly applies to 

both nonmedical and medical care rendered at the 

scene of any emergency; plaintiff, on the other hand, 

argues that section 1799.102 applies only to the ren-

dering of emergency medical care at the scene of a 

medical emergency. While section 1799.102 is cer-

tainly susceptible***354 of Torti's plain language 

interpretation, a “[l]iteral construction should not 

prevail if it is contrary to the legislative intent apparent 

in the statute. The intent prevails over the letter, and 

the letter will, if possible, be so read as to conform to 

the spirit of the act.” (Lungren v. Deukmejian (1988) 

45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299.) 

We conclude for several reasons that, when the stat-

utory language is viewed in context, the narrower 

construction identified by plaintiff is more consistent 

with the statutory scheme of which section 1799.102 

is a part. 
 
A. The Statutory Scheme and Related Provisions 
1. Purpose of the Scheme in Which Section 1799.102 

Is Located 
Section 1799.102 is located in division 2.5 of the 

Health and Safety Code. That division, titled “Emer-

gency Medical Services” by the Legislature, was en-

acted as the Emergency Medical Services System and 

the Prehospital Emergency Medical Care Personnel 

Act (Act). (§ 1797; Stats.1980, ch. 1260, § 7, p. 4261.) 

One can infer from the location of section 1799.102 in 

the Emergency Medical Services division, as well as 

from the title of the act of which it is a part, that the 

Legislature intended for section 1799.102 to immun-

ize the provision of emergency medical care at the 

scene of a medical emergency. (People v. Hull (1991) 

1 Cal.4th 266, 272, 2 Cal.Rptr.2d 526, 820 P.2d 1036.) 
FN6 
 

FN6. The Court of Appeal reasonably con-

cluded that “[a] general immunity statute 

would more likely be found in the Civil 

Code....” Torti disagrees, noting that “the 

seminal Good Samaritan statute lies in [ ] 

Business [and] Professions Code [section 

2395].” However, that provision applies to 

501

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995020525
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995020525
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995020525
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995020525
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995020525
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=2000301773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=2000301773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=2000301773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=2000301773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2011956573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2011956573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2011956573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2011956573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2011956573
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000648790
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000648790
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000648790
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000648790
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000648790
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1988082521
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1988082521
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1988082521
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1988082521
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1991208827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1991208827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1991208827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1991208827
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS2395&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS2395&FindType=L


197 P.3d 164 Page 6 
45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350, 08 Cal. Daily Op. Serv. 15,199, 2008 Daily Journal D.A.R. 18,512 
(Cite as: 45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

licensed physicians and, as such, its place-

ment in the Business and Professions Code is 

unsurprising. On the other hand, one would 

not expect a statute broadly immunizing from 

liability any person who renders any type of 

care at the scene of any emergency to be lo-

cated in the Health and Safety Code, let alone 

division 2.5, the Emergency Medical Ser-

vices division of that code. 
 

 *328 Additionally, apart from the name of the 

division and the Act, the Legislature made clear in 

numerous other statutes that it intended for the statu-

tory scheme to address the provision of emergency 

medical care. For example, in section 1797.1, the 

Legislature declared that it is the intent of the Act “to 

provide the state with a statewide system for emer-

gency medical services....” (Italics added.) In section 

1797.6, subdivision (a), the Legislature declared that it 

is “the policy of the State of California to ensure the 

provision**168 of effective and efficient emergency 

medical care.” (Italics added.) Indeed, nowhere in the 

Act's general provisions (Health & Saf.Code, div. 2.5, 

ch. 1, §§ 1797–1797.8) is there any indication that the 

Legislature intended to address or affect the provision 

of nonmedical care. 
 

Section 1797.5 is even more illuminating. That 

statute explains that “It is the intent of the Legislature 

to promote the development, accessibility, and provi-

sion of emergency medical services to the people of 

the State of California. [¶] Further, it is the policy of 

the State of California that people shall be encouraged 

and trained to assist others at the scene of a medical 

emergency. Local governments, agencies, and other 

organizations shall be encouraged to offer training in 

cardiopulmonary resuscitation and lifesaving first aid 

techniques so that people may be adequately trained, 

prepared, and encouraged to assist others immediate-

ly.” (Italics added.) Section 1797.5 thus establishes 

that the Legislature intended to encourage people to 

learn and provide emergency medical care (such as the 

cardiopulmonary resuscitation and first aid specifi-

cally identified in section 1797.5) to those in need. 

The Act's stated ***355 purpose supports construing 

section 1799.102 to immunize only those who render 

such emergency medical care at the scene of a medical 

emergency. 
 

Construing section 1799.102 to apply only to the 

rendering of emergency medical care is also in keep-

ing with adjoining section 1799.100 (there is no sec-

tion 1799.101), another immunity provision. Section 

1799.100 provides: “In order to encourage local 

agencies and other organizations to train people in 

emergency medical services, no local agency, entity of 

state or local government, or other public or private 

organization which sponsors, authorizes, supports, 

finances, or supervises the training of people, or cer-

tifies those people ... shall be liable for any civil 

damages alleged to result from those training pro-

grams.” Read together, sections 1799.100 and 

1799.102 first immunize those who train persons in 

emergency medical care and then immunize the per-

sons who actually render such care. The strong in-

ference to *329 be drawn is that the Legislature in-

tended for both statutes to apply to emergency medical 

care. (Dyna–Med, Inc. v. Fair Employment & Housing 

Com., supra, 43 Cal.3d at p. 1387, 241 Cal.Rptr. 67, 

743 P.2d 1323 [explaining that courts should harmo-

nize statutes related to the same subject].) 
 

2. Definition of “Emergency” in Section 1797.70 
Chapter 2 of division 2.5, Emergency Medical 

Services, contains definitions which govern the pro-

visions of the division. (§ 1797.50; see §§ 

1797.52–1797.97.) Of particular relevance is section 

1797.70, which defines “emergency” as meaning “a 

condition or situation in which an individual has a 

need for immediate medical attention, or where the 

potential for such need is perceived by emergency 

personnel or a public safety agency.” (Italics added.) 

Section 1799.102, the provision at issue here, im-

munizes persons who render “emergency care at the 

scene of an emergency ....” (Italics added.) Section 

1797.70 thus makes clear that the phrase “scene of an 

emergency” in section 1799.102 refers to the scene of 

a medical emergency.
FN7 

 
FN7. At oral argument, counsel for Watson 

and Van Horn suggested that there was a 

factual dispute over whether Van Horn was 

at the “scene of an emergency.” We disagree. 

The Court of Appeal concluded that Van 

Horn, “having been injured in a car accident, 

required immediate medical attention,” and 

nowhere in their briefing did counsel take 

issue with the court's conclusion. Nor, in 

their oppositions to Torti's motion for sum-

mary judgment, did counsel identify any 

factual disputes about whether Van Horn 

needed immediate medical attention. 

502

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAHSS1797&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAHSS1797&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.100&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1987135271
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L


197 P.3d 164 Page 7 
45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350, 08 Cal. Daily Op. Serv. 15,199, 2008 Daily Journal D.A.R. 18,512 
(Cite as: 45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
[10] Although the phrase “emergency care” is not 

separately defined, section 1797.70's definition of 

“emergency” certainly supports the conclusion that 

the Legislature intended for “emergency care” to be 

construed as meaning emergency medical care. After 

all, if the “scene of an emergency” (§ 1799.102) 

means a scene where “an individual has a need for 

immediate medical attention ” (§ 1797.70, italics 

added), it logically follows that the Legislature in-

tended for the phrase “emergency care” in section 

1799.102 to refer to the medical attention given to the 

individual who needs it. 
 

**169 This construction also comports with the 

second sentence of section 1799.102, which reads: 

“The scene of an emergency shall not include emer-

gency departments and other places where medical 

care is usually offered.” While this sentence does not 

directly shed light on the intended meaning of the 

phrase “emergency care” in the previous sentence of 

section 1799.102, the fact that the Legislature ex-

cluded***356 “emergency departments and other 

places where medical care is usually offered” from 

section 1799.102's immunity supports construing 

“emergency care” as meaning emergency *330 med-

ical care—the exclusion suggests that “emergency 

departments and other places where medical care is 

usually offered” are locations where the Legislature 

did not need (or want) to encourage ordinary citizens 

to provide emergency medical care because trained 

medical personnel are available to better render such 

care. 
 

3. Definition of “Emergency Services” in Section 

1799.107 
Section 1799.107 encourages public entities and 

emergency rescue personnel to render emergency 

assistance by providing that “a qualified immunity 

from liability shall be provided for public entities and 

emergency rescue personnel providing emergency 

services.” (Id., subd. (a).) The Legislature defined the 

phrase “emergency services” in subdivision (e) of the 

provision, stating that “[f ]or purposes of this section, 

‘emergency services' includes, but is not limited to, 

first aid and medical services, rescue procedures and 

transportation, or other related activities necessary to 

insure the health or safety of a person in imminent 

peril.” (Italics added.) Section 1799.107 thus explic-

itly immunizes from liability emergency rescue per-

sonnel who render medical and/or nonmedical care. 

 
[11] While the Legislature broadly defined the 

phrase “emergency services” in section 1799.107, 

subdivision (e), it explicitly limited the definition's 

application to that provision. This implies for a num-

ber of reasons that the Legislature intended for 

“emergency services” in section 1799.107 to be con-

strued more broadly than “emergency care” in section 

1799.102. First, it would make little sense for the 

Legislature to explicitly limit the application of sec-

tion 1799.107's broad definition if it intended for 

section 1799.102 to be read in similarly expansive 

terms. Second, the Legislature demonstrated in section 

1799.107 that it understands how to broadly define a 

term when it so desires—and its decision not to define 

“emergency care” in section 1799.102 in like fashion 

strongly implies it did not intend for the phrase to be 

so construed.
FN8

 Third, if the Legislature understood 

the phrase “emergency care” to self-evidently include 

both medical and nonmedical care, as Torti suggests, 

there would have been little need to explicitly define 

an analogous term (“emergency services”) in section 

1799.107 to include both types of care.
FN9 

 
FN8. That the Legislature would have 

wanted to provide a broader immunity in 

section 1799.107 than in section 1799.102 is 

unsurprising—the former provision immun-

izes trained emergency rescue personnel 

while the latter applies to any person. 
 

FN9. Torti warns that construing “emergency 

care” in section 1799.102 to mean only 

emergency medical care will circumscribe 

section 1799.107's immunity. Her concern is 

without basis. As she acknowledges, section 

1799.107, subdivision (e) defines “emer-

gency services” for purposes of that statute; 

thus, our construction of the phrase “emer-

gency care” in section 1799.102 does not 

affect 1799.107 in any way. 
 

 *331 Accordingly, we conclude that, when con-

strued in context and harmonized with related provi-

sions relating to the same subject matter, section 

1799.102 immunizes only those persons who render 

emergency medical care. 
 
B. Additional Reasons to Prefer a Narrower In-

terpretation 
We briefly address three additional reasons to 
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prefer plaintiff's narrower construction***357 of 

section 1799.102 to the broader one urged by Torti. 
 
1. Legislative History of Section 1799.102 Supports 

the Narrower Interpretation of the Provision 
The legislative history of section 1799.102 and its 

predecessor, former section 1767 **170 (Stats.1978, 

ch. 130, § 8, p. 345), supports the conclusion that the 

Legislature intended to immunize the provision of 

emergency medical care at the scene of medical 

emergencies. 
 

Assembly Bill No. 1301 (1977–1978 Reg. Sess.) 

(Assembly Bill No. 1301), the legislation that added 

former section 1767, was intended to encourage citi-

zen involvement in providing emergency assistance, 

such as cardiopulmonary resuscitation and first aid, to 

other citizens. (Assem. Com. on Health, Analysis of 

Assembly Bill No. 1301 (1977–1978 Reg. Sess.) May 

2, 1977, p. 2.) To that end, as the Legislative Counsel's 

Digest notes, the bill “add[ed] provisions giving ... 

persons ... who render emergency medical services, 

immunity from liability [for] civil damages....” (Legis. 

Counsel's Dig., Assem. Bill No. 1301 (1977–1978 

Reg. Sess.) 4 Stats.1978, Summary Dig., p. 35, italics 

added.) One such provision, former section 1767, 

provided that “In order to encourage people to par-

ticipate in emergency medical services training pro-

grams and to render emergency medical services to 

others, no person who in good faith renders emer-

gency care at the scene of an emergency shall be liable 

for any civil damages resulting from any act or omis-

sion....” 
FN10

 (Stats.1978, ch. 130, § 8, p. 345, italics 

added.) This legislative history supports our conclu-

sion—that section 1799.102 was only intended to 

apply to emergency medical care. 
 

FN10. The legislation enacting former sec-

tion 1767, as originally proposed, would 

have also immunized a person who “trans-

ports an injured person for emergency med-

ical treatment” (Assem. Bill No. 1301, as 

introduced Mar. 31, 1977, p. 6.) The lan-

guage was deleted (Assem. Bill No. 1301, as 

amended June 10, 1977, p. 6), implying the 

Legislature decided against immunizing the 

type of assistance Torti says she provided, 

namely, removing plaintiff from the vehicle 

so she could receive medical treatment. 
 

[12] *332 First, according to the Legislative 

Counsel's digest, the Legislature's purpose in enacting 

the immunity provisions was to protect those “who 

render emergency medical services....” 
FN11

 (Legis. 

Counsel's Dig., Assem. Bill No. 1301 (1977–1978 

Reg. Sess.) 4 Stats.1978, Summary Dig., p. 35.) Se-

cond, former section 1767 specifically provided that 

its purpose was to encourage people to participate “in 

emergency medical services training programs” and to 

“render emergency medical services to others....” 

(Stats.1978, ch. 130, § 8, p. 345.) Thus, it seems be-

yond dispute that, in passing Assembly Bill No. 1301, 

the Legislature intended for the term “emergency 

care” in former section 1767 to refer to emergency 

medical care. 
 

FN11. Although the Legislative Counsel's 

summary digests are not binding (State ex 

rel. Harris v. PricewaterhouseCoopers, LLP 

(2006) 39 Cal.4th 1220, 1233, fn. 9, 48 

Cal.Rptr.3d 144, 141 P.3d 256), they are en-

titled to great weight. (California Assn. of 

Psychology Providers v. Rank (1990) 51 

Cal.3d 1, 17, 270 Cal.Rptr. 796, 793 P.2d 2.) 
 

Legislative history suggests the term “emergency 

care” in section 1799.102 was intended to be inter-

preted in like fashion. The immunity set forth in sec-

tion 1799.102 is essentially identical to the immunity 

in former section 1767, which implies the Legislature 

intended an identical scope. Additionally, while for-

mer section 1767's prefatory language explaining the 

immunity's purpose does not appear in section 

1799.102, its absence does not suggest the ***358 

Legislature intended to alter the immunity's original 

purpose. The language was merely moved to the pre-

viously discussed section 1797.5 (see ante, p.328, 86 

Cal.Rptr.3d pp. 354–355, 197 P.3d pp. 167–168). 

Thus, the legislative history indicates that, as with 

former section 1767, the Legislature intended section 

1799.102 to apply only to those who render emer-

gency medical care.
FN12 

 
FN12. Indeed, one would expect that, had the 

Legislature intended to alter the scope of the 

immunity that previously existed in former 

section 1767, some mention of its intent 

would have made it into the legislative his-

tory. The absence of any such discussion 

suggests the Legislature did not so intend. 

(See Ailanto Properties, Inc. v. City of Half 

Moon Bay (2006) 142 Cal.App.4th 572, 589, 
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48 Cal.Rptr.3d 340.) 
 

2. Torti's Broad Interpretation Would Undermine 

Well-established Common Law Principles 
Torti's expansive interpretation of section 

1799.102 would undermine long-standing common 

law principles. As we previously noted, the general 

rule is that “one has no **171 duty to come to the aid 

of another.” (Williams v. State of California, supra, 34 

Cal.3d at p. 23, 192 Cal.Rptr. 233, 664 P.2d 137.) As 

explained in the Restatement Second of Torts, “The 

origin of the rule lay in the early common law dis-

tinction between action and inaction, or ‘misfeasance’ 

and ‘non-feasance.’ ” (Rest.2d Torts, § 314, com. c, p. 

116.) Courts were more concerned with affirmative 

acts of misbehavior than they were with an individual 

“who merely did nothing, even though another might 

suffer serious harm because of his omission to act.” 

(Ibid.) 
 

[13] *333 While there is no general duty to help, a 

good Samaritan who nonetheless “undertakes to come 

to the aid of another ... is under a duty to exercise due 

care in performance....” (Williams v. State of Califor-

nia, supra, 34 Cal.3d at p. 23, 192 Cal.Rptr. 233, 664 

P.2d 137, citing Rest.2d Torts, § 323.) As we ex-

plained in Artiglio v. Corning, “ ‘[i]t is ancient learn-

ing that one who assumes to act, even though gratui-

tously, may thereby become subject to a duty of acting 

carefully, if he acts at all.’ (Glanzer v. Shepard (1922) 

233 N.Y. 236, 135 N.E. 275.)” (Artiglio v. Corning, 

supra, 18 Cal.4th at p. 613, 76 Cal.Rptr.2d 479, 957 

P.2d 1313.) 
 

[14] The broad construction urged by Torti—that 

section 1799.102 immunizes any person who provides 

any emergency care at the scene of any emergen-

cy—would largely gut this well-established common 

law rule. As we recently noted, “ ‘[w]e do not presume 

that the Legislature intends, when it enacts a statute, to 

overthrow long-established principles of law unless 

such intention is clearly expressed or necessarily im-

plied.’ ” (Brodie v. Workers' Comp. Appeals Bd. 

(2007) 40 Cal.4th 1313, 1325, 57 Cal.Rptr.3d 644, 

156 P.3d 1100.) Torti does not identify anything that 

would overcome the presumption that the Legislature 

did not intend to work such a radical departure. 
 
3. Broad Interpretation Would Render Other “Good 

Samaritan” Statutes Unnecessary Surplusage 
[15] As the Court of Appeal points out, Torti's 

sweeping construction of section 1799.102 would 

render other “good Samaritan” statutes superfluous. 

For example, Government Code section 50086 im-

munizes anyone with first aid training who is asked by 

authorities to assist in a search and rescue operation 

and who renders emergency services to a victim. The 

statute defines “emergency services” to include “first 

aid and medical services, rescue procedures, and 

transportation or other related activities.” (Ibid.) It is 

difficult to see ***359 what conduct Government 

Code section 50086 immunizes that would not already 

be protected under section 1799.102 as it is interpreted 

by Torti. Any person providing “emergency services” 

under Government Code section 50086 would, ac-

cording to Torti, also be rendering “emergency care” 

at the scene of an emergency under section 1799.102, 

thereby Government Code section 50086 would be 

unnecessary. Axioms of statutory interpretation 

counsel us to avoid such constructions. (Engelmann v. 

State Bd. of Educ. (1991) 2 Cal.App.4th 47, 56, 3 

Cal.Rptr.2d 264.) 
 

Torti's interpretation would similarly affect Har-

bors and Navigation Code section 656, subdivision 

(b). That provision immunizes any person who *334 

provides assistance “at the scene of a vessel collision, 

accident, or other casualty....” Immunity extends to 

“any act or omission in providing or arranging sal-

vage, towage, medical treatment, or other assistance.” 

(Ibid.) Torti's broad construction of the terms “emer-

gency care” and “scene of an emergency” in section 

1799.102 would appear to swallow Harbors and 

Navigations Code section 656, while a narrower in-

terpretation of section 1799.102 would avoid that 

problem. 
 

III. DISPOSITION 
In light of the foregoing reasons, we conclude that 

the Legislature intended for section 1799.102 to im-

munize from liability for civil damages only those 

persons who in good faith render emergency medical 

care at the scene of a medical emergency. We ac-

cordingly affirm the judgment of the Court of Appeal. 
 
WE CONCUR: GEORGE, C.J., KENNARD and 

WERDEGAR, JJ. 
**172 Concurring and Dissenting Opinion by 

BAXTER, J. 
Health and Safety Code section 1799.102 

FN1
 

states that “[n]o person who in good faith, and not for 

compensation, renders emergency care at the scene of 

505

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0101577&FindType=Y&SerialNum=0290694052
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1983128314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0101577&FindType=Y&SerialNum=0290694065
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1998141531
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1922100392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1922100392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1922100392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1922100392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1998141531
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1998141531
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1998141531
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1998141531
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2012158124
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2012158124
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2012158124
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2012158124
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2012158124
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS50086&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS50086&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS50086&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS50086&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS50086&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1991209017
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1991209017
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1991209017
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1991209017
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000212&DocName=CAHNS656&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000212&DocName=CAHNS656&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000212&DocName=CAHNS656&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0245743001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0126702401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0252859201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0127904001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000213&DocName=CAHSS1799.102&FindType=L


197 P.3d 164 Page 10 
45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350, 08 Cal. Daily Op. Serv. 15,199, 2008 Daily Journal D.A.R. 18,512 
(Cite as: 45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

an emergency shall be liable for any civil damages 

resulting from any act or omission.” (Italics added.) 

Nothing in this clear statement limits or qualifies the 

kind of emergency aid—medical or nonmedical—that 

an uncompensated lay volunteer may provide without 

fear of legal reprisal from the person he or she tried to 

help. 
 

FN1. All further unlabeled statutory refer-

ences are to the Health and Safety Code. 
 

A statute's plain language is a dispositive indica-

tor of its meaning unless a literal reading would lead to 

absurd consequences the Legislature did not intend. 

(E.g., Miklosy v. Regents of University of California 

(2008) 44 Cal.4th 876, 888, 80 Cal.Rptr.3d 690, 188 

P.3d 629; Metcalf v. County of San Joaquin (2008) 42 

Cal.4th 1121, 1131, 72 Cal.Rptr.3d 382, 176 P.3d 654; 

Coalition of Concerned Communities, Inc. v. City of 

Los Angeles (2004) 34 Cal.4th 733, 737, 21 

Cal.Rptr.3d 676, 101 P.3d 563.) The plain meaning of 

section 1799.102 does not produce absurd results; on 

the contrary, it implements sound and logical public 

policy. The statute protects from the threat of civil 

litigation a layperson who, acting as a Good Samari-

tan, reasonably perceived that another human being 

needed immediate emergency assistance and inter-

vened, despite possible personal risk and danger, to 

provide it. The purpose, of course, is to encourage 

persons not to pass by those in need of *335 emer-

gency help, but to show compassion and render the 

necessary aid. There is no reason why one kind of lay 

volunteer aid should be immune, while another is not. 
 

***360 Yet the majority imposes an arbitrary and 

unreasonable limitation on the protection this statute 

affords to Good Samaritans. The majority rewrites 

section 1799.102 to insert the word “medical” at two 

crucial points where it does not appear—once before 

the word “care” and again before the word “emer-

gency.” Thus, the majority concludes, the statute af-

fords immunity only for emergency medical care 

rendered by an uncompensated layperson at the scene 

of a medical emergency. 
 

Under the majority's distorted statutory reading, 

an uncompensated lay volunteer—whether or not 

trained in the rudiments of first aid—is immune for 

any incompetent and injurious medical assistance he 

or she renders to a person in need of medical treat-

ment, but is fully exposed to civil liability for emer-

gency rescue or transportation efforts intended to 

prevent injury to an endangered victim in the first 

instance, or to ensure that a victim in need of imme-

diate medical treatment can receive it. 
 

Thus, in the majority's view, a passerby who, at 

the risk of his or her own life, saves someone about to 

perish in a burning building can be sued for incidental 

injury caused in the rescue, but would be immune for 

harming the victim during the administration of car-

diopulmonary resuscitation out on the sidewalk. A 

hiker can be sued if, far from other help, he or she 

causes a broken bone while lifting a fallen comrade up 

the face of a cliff to safety, but would be immune if, 

after waiting for another member of the party to effect 

the rescue, he or she set the broken bone incorrectly. 

One who dives into swirling waters to retrieve a 

drowning swimmer can be sued for incidental injury 

he or she causes while bringing the victim to shore, but 

is immune for harm he or she produces while there-

after trying to revive the victim. 
 

Here, the result is that defendant Torti has no 

immunity for her bravery in pulling her injured friend 

from a crashed vehicle, even if she reasonably be-

lieved it might be about to explode, though she would 

have been immune if, after waiting for someone else 

to undertake the physical and legal risk of rescue, she 

then caused harm by attempting to administer to the 

victim's injuries at the roadside. 
 

I cannot believe the Legislature intended results 

so illogical, and so at odds with the clear statutory 

language. I therefore respectfully dissent from the 

majority's interpretation of section 1799.102. 
 

 *336 In a grudging understatement, the majority 

admits section 1799.102 is “certainly suscepti-

ble”**173 to the “plain language” interpretation that 

all unpaid volunteer emergency aid rendered in good 

faith at the scene of an emergency is immune. (Maj. 

opn., ante, 86 Cal.Rptr.3d at pp. 353–354. 197 P.3d at 

p. 167.) Yet the majority raises numerous objections 

against this construction, even though it conforms 

both to the statutory language and to sound reason. 

None of the majority's arguments is persuasive. 
 

First, the majority points to the location of section 

1799.102 in a statutory division (division 2.5) of the 

Health and Safety Code, entitled the Emergency 

Medical Services System and the Prehospital Emer-
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gency Medical Care Personnel Act (§ 1797 et seq.; 

hereafter Act), that is primarily devoted to emergency 

medical services. This indicates, the majority con-

cludes, that by using the term “emergency care” in 

section 1799.102, the Legislature meant only to im-

munize emergency medical care at the scene of a 

medical emergency. 
 

***361 However, it is well established that “ 

‘[t]itle or chapter headings are unofficial and do not 

alter the explicit scope, meaning, or intent of a stat-

ute.’ ” (Wasatch Property Management v. Degrate 

(2005) 35 Cal.4th 1111, 1119, 29 Cal.Rptr.3d 262, 

112 P.3d 647.) The Health and Safety Code itself 

contains an express codification of this principle. (§ 6 

[“Division, part, chapter, article, and section headings 

do not in any manner affect the scope, meaning, or 

intent of the provisions of this code.”].) 
 

Indeed, contrary to the conclusion the majority 

seeks to draw, the very fact that the statutes in this 

division refer so frequently and specifically to 

“emergency medical services” (see, e.g., §§ 1797.1, 

1797.5, 1797.72, 1798.175, 1799.100, 1799.106, 

1799.110, 1799.111) 
FN2

 and “emergency medical 

care” (e.g., §§ 1797.274, 1799.110) (all italics added) 

suggests that omission of the word “medical” in the 

immunity provision at issue here was not inadvertent, 

but purposeful. 
 

FN2. Section 1797.72 defines “ ‘emergency 

medical services,’ ” for purposes of division 

2.5 of the Health and Safety Code, to mean 

“the services utilized in responding to a 

medical emergency.” (Italics added.) As the 

majority indicates, the Act does not define 

the distinct term “emergency care.” 
 

This omission makes eminent sense in context. 

While most of division 2.5 is concerned in detail with 

the organized provision of emergency medical ser-

vices by public agencies, and by entities and individ-

uals trained, certified, and employed in that particular 

field, section 1799.102 has both a broader and a nar-

rower reach. It applies to uncompensated “emergency 

care” provided “at *337 the scene of an emergency” 

by any “person,” regardless of the individual's training 

in either emergency medical care or nonmedical 

emergency rescue procedures. (Ibid.) In this context, 

there is no reason to distinguish between medical and 

nonmedical assistance provided by the volunteer as 

the basis for immunity. 
 

Moreover, despite its title, division 2.5, by its 

express terms, is not only concerned with the provi-

sion of emergency care of a strictly medical nature. As 

an apt case in point, section 1799.107 provides a 

qualified immunity from civil liability to public 

agencies and “emergency rescue personnel” for acts 

undertaken by such personnel, “within the scope of 

their employment to provide emergency services.” 

(Id., subd. (b), italics added.) Such “ ‘emergency ser-

vices' ” are defined to encompass acts in addition to 

the provision of emergency medical treatment, ex-

pressly including, “but ... not limited to ... rescue 

procedures and transportation, or other related activ-

ities necessary to insure the health or safety of a per-

son in imminent peril.” (Id., subd. (e), italics added.) 
 

The majority suggests, however, that by making 

section 1799.107's broad definition of “emergency 

services”—which clearly includes both medical and 

nonmedical emergency aid—applicable “[f]or pur-

poses of this section” (id., subd. (e)), the Legislature 

signaled its intent that a strictly medical definition of 

“emergency care” should apply elsewhere in the stat-

utory scheme. Such is not the case. 
 

The legislative history of section 1799.107 indi-

cates a much narrower purpose, one not at all incon-

sistent with the plain meaning of section 1799.102. As 

originally adopted in 1980 (Stats.1980, ch. 1260, § 7, 

p. 4261 et **174 seq.), the Act included section 

1799.102 in its current form, but did not include sec-

tion 1799.107. As to emergency personnel in partic-

ular, the only statutory tort immunities at that time 

were contained in ***362Government Code section 

850.4, which immunized public employees and enti-

ties for injury (other than motor vehicle injury) caused 

while fighting fires, or by the condition of fire pro-

tection equipment or facilities, and in Health and 

Safety Code section 1799.106 (part of the Act), which 

then, as now, provided a qualified immunity to law 

enforcement officers, firefighters, and certain certified 

emergency medical technicians for “emergency med-

ical services” provided “at the scene of an emergen-

cy.” (Italics added.) 
 

Thereafter, a Court of Appeal decision held that 

Government Code section 850.4 provided an immun-

ity only for firefighting activities, and thus did not 

*338 immunize firefighters who had rescued a camper 
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pinned under a fallen tree. (Lewis v. Mendocino Fire 

Protection Dist. (1983) 142 Cal.App.3d 345, 

346–347, 190 Cal.Rptr. 883.) In response, the Legis-

lature adopted section 1799.107 (Stats.1984, ch. 275, 

§ 1, pp. 1462–1463), specifying that all “emergency 

rescue personnel,” including firefighters, have a 

qualified immunity for both first aid and medical 

service at the scene of an emergency and all other 

emergency rescue and transportation activities nec-

essary to ensure the well-being of an endangered 

person. 
 

Legislative history documents make clear that 

section 1799.107's purpose was simply to counter-

mand the holding of Lewis. (See, e.g., Sen. Com. on 

Judiciary, analysis of Sen. Bill No. 1120 (1983–1984 

Reg. Sess.) as amended July 1, 1983, pp. 2–3; Assem. 

Com. on Judiciary, analysis of Sen. Bill No. 1120 

(1983–1984 Reg. Sess.) as amended Aug. 16, 1983, p. 

1.) There is no indication of any legislative intent to 

imply that “emergency care,” as used in section 

1799.102, conferred immunity on uncompensated lay 

volunteers for a narrower range of emergency aid at 

the scene of an emergency. As indicated above, there 

would be no logical reason to do so.
FN3 

 
FN3. The majority posits that it was logical 

for the Legislature to immunize a broader 

range of emergency aid in section 1799.107 

than in section 1799.102, because the former 

statute governs trained emergency service 

personnel, while the latter applies to any 

person. But any suggestion that the Legisla-

ture intended greater immunity for trained 

personnel is belied by the fact that section 

1799.102 offers absolute immunity for “good 

faith” “emergency care” rendered by any 

“person” at an emergency scene, while sec-

tion 1799.107—similarly to several other 

immunity statutes covering trained emer-

gency personnel—affords only a qualified 

immunity that does not extend to acts, med-

ical or nonmedical, performed by emergency 

service personnel “in bad faith or a grossly 

negligent manner.” (Id., subd. (b); see also 

discussion, post.) 
 

The majority stresses that a major purpose of the 

Act is to maximize the public availability of training in 

emergency medical services, and to encourage lay-

persons to obtain such training so they can assist oth-

ers at the scene of a medical emergency. (§§ 1797.5, 

1799.100.) This general policy suggests, in the ma-

jority's view, that the Legislature sought only to im-

munize such emergency medical assistance. 
 

But the declared immunity is for “emergency 

care,” not “emergency medical care,” and it simply is 

not linked to the emergency assister's completion of 

emergency medical training. The immunity applies 

regardless of whether the uncompensated layperson 

rendering assistance has been trained in emergency 

first aid. Thus, there is no basis to infer that the Leg-

islature intended a quid pro quo—a limited immunity 

in return for the person's completion of a specified 

kind of training program. 
 

 *339 Indeed, any direct connection that previ-

ously existed in the legislative scheme among emer-

gency medical training, emergency medical assis-

tance, and the immunity***363 for “emergency care” 

has been severed. As the majority notes, former sec-

tion 1767, the predecessor of section 1799.102, spe-

cifically provided that “[i]n order to encourage people 

to participate in emergency medical services training 

programs and to render emergency medical services to 

others, no person who in good faith render[ed] emer-

gency care at the scene of an emergency” would be 

civilly liable for such actions undertaken in good faith. 

(Former § 1767, as added by Stats.1978, ch. 130, § 8, 

p. 345.) 
 

**175 But as the majority must also 

acknowledge, the Legislature omitted the introductory 

“[i]n order to” phrase from section 1799.102, as 

adopted in 1980. The current immunity provision, 

unlike its predecessor, contains no language suggest-

ing that the narrow purpose of the immunity is to 

encourage public participation in emergency medical 

service training, or to render emergency aid that is 

specifically medical in nature.
FN4 

 
FN4. The majority suggests the language that 

appeared in former section 1767, but was 

deleted from section 1799.107, was simply 

“moved” to section 1797.5. (Maj. opn., ante, 

86 Cal.Rptr.3d at p. 357–358, 197 P.3d at p. 

170–171.) To be sure, section 1797.5 states a 

legislative intent to encourage the training of 

persons “to assist others at the scene of a 

medical emergency.” What is critical, how-

ever, is that this policy is no longer stated as 
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the purpose of the immunity granted in sec-

tion 1799.102 to any “person” who renders 

“emergency care at the scene of an emer-

gency.” 
 

The inference thus arises that no such link is now 

intended. We are left with the logic that medical or 

nonmedical emergency aid may be the priority need in 

a particular emergency situation. Activities of a 

nonmedical nature may be essential in order to save a 

victim from injuries that would require medical at-

tention, or to place an injured victim in a position 

where medical care can be administered. All such 

actions thus deserve equal encouragement, and there is 

no reason to believe the Legislature thought otherwise 

when it adopted section 1799.102. If actual training in 

emergency medical services is not a prerequisite of 

immunity for uncompensated laypersons who provide 

emergency aid—and section 1799.102 makes clear 

that it is not—then there is no reason to construe the 

clear and unqualified immunity for “emergency care” 

to refer only to emergency medical care. 
 

Next, the majority suggests that, for purposes of 

section 1799.102, the “scene of an emergency” at 

which the statutory immunity applies has a special and 

limited meaning. The majority points to the defini-

tional portion of the Act, which includes a section, far 

removed from section 1799.102, defining an “emer-

gency” as “a condition or situation in which an indi-

vidual has a need for immediate medical attention, or 

where the potential for such need is perceived by 

emergency medical personnel or a public safety 

agency.” (§ 1797.70.) 
 

 *340 But the Act makes clear that its definitions 

apply only “[u]nless the context otherwise requires.” 

(§ 1797.50.) That exception must apply here, for the 

definition set forth in section 1797.70 makes little 

sense in the context of section 1799.102. 
 

Section 1797.70's definition of “emergency” well 

suits those portions of the Act dealing with trained 

emergency medical personnel and the emergency 

medical services they furnish. However, if applied 

literally to section 1799.102, this definition would 

greatly undermine the incentive for uncompensated 

laypersons, as first responders, to proffer even emer-

gency medical assistance. By its terms, section 

1799.102 purports to encourage any “person,” acting 

in “good faith,” to provide necessary emergency help, 

and it does not require that the volunteer possess any 

particular***364 training or expertise. Yet, under 

section 1797.70's definition of “emergency,” section 

1799.102 would afford immunity to a good faith lay 

volunteer only if his or her untrained perception of a 

need for immediate medical attention proved, in 

hindsight, to be correct, or if the volunteer waited for 

public agency representatives or emergency medical 

personnel to arrive and perceive such a need. 
 

This cannot be what section 1799.102 intended. It 

seems more sensible to infer that, in section 1799.102, 

“emergency” has its normal, commonsense meaning 

as a sudden occurrence or unexpected situation that 

demands immediate action. (See, e.g., Merri-

am–Webster's Collegiate Dict. (11th ed.2004) p. 407, 

col. 1; Webster's 3d New Internat. Dict. (2002 ed.) p. 

741, col.2; 5 Oxford English Dict. (2d ed.1989) p. 176, 

col. 1; American Heritage Dict. (2d college ed.1985) 

p. 448, col. 2.) 
 

The majority notes that section 1799.102, which 

immunizes “emergency care at the scene of an emer-

gency,” does itself refer to “medical care” at one point, 

when it provides that “[t]he scene of an emergency 

shall not include emergency departments and other 

places where medical care is usually offered.” From 

this, the majority infers that “emergency**176 care” 

and “medical care” are equivalent terms within the 

section, and that the “scene of an emergency” means 

the scene of a medical emergency other than an 

emergency medical care facility. 
 

Again, however, the inference is not persuasive. 

Section 1799.102's obvious and logical purpose is to 

encourage volunteers, even if untrained, to render 

whatever immediate aid appears necessary at an 

emergency scene where no other help may be availa-

ble. Consistent with that aim, the Legislature may well 

have seen no need to immunize a lay volunteer for 

emergency *341 aid of any kind given at a place de-

voted to the provision of emergency medical care. An 

emergency occurring at such a location is most likely 

to be medical. Personnel trained to respond to such an 

emergency are readily at hand, and any response is 

best left to them. Indeed, the facility's staff is likely to 

be better trained and equipped than a lay volunteer to 

handle even the nonmedical aspects of an emergency 

occurring at such a scene. 
 

The majority asserts that if section 1799.102 were 
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construed to provide immunity for both medical and 

nonmedical emergency care, the statute would render 

several other immunity provisions superfluous. But a 

close examination of the statutes the majority cites 

does not support this conclusion. Section 1799.107 

affords “public entit[ies]” and “emergency rescue 

personnel” a qualified immunity when they provide 

“emergency services” (id., subd. (b)), but the immun-

ity does not apply when their actions were performed 

with gross negligence (ibid.). Thus, emergency rescue 

personnel, unlike the unpaid volunteers protected by 

section 1799.102, are held to minimal standards of 

care in keeping with their training and their compen-

sated professional status. 
 

The immunity in Government Code section 

50086, also cited by the majority, extends beyond the 

scene of an emergency when the person immunized 

has first aid training and was asked to participate in a 

search and rescue operation. Similarly, the immunity 

provided by Harbors and Navigation Code section 

656, subdivision (b) applies to the peculiar dangers of 

boating and marine navigation, but it is not strictly 

confined to “emergency” situations. 
 

Finally, the majority insists we should not lightly 

imply a broad exception to the common law rule that 

one who voluntarily comes to the aid of another is 

liable for his or her negligence in doing so. I do not 

find this premise a persuasive reason for ***365 ig-

noring the plain language of section 1799.102. 
 

At the outset, I dispute the majority's suggestion 

that an interpretation of section 1799.102 to include 

both medical and nonmedical “emergency care at the 

scene of an emergency” would “largely gut” the 

common law rule. (Maj. opn., ante, 86 Cal.Rptr.3d at 

p. 356, 197 P.3d at p. 171.) The rule applies, of course, 

in every case where one person decides to come to the 

aid of another, while section 1799.102 applies only to 

emergency aid at an emergency scene. Further, I 

submit, the emergency to which the statute applies 

must be one that would be perceived as such by a 

reasonable person who confronts the circumstances. 
 

In such extreme situations, where prompt aid by a 

first responder may be the difference between life and 

death, the Legislature has every reason to be *342 

concerned that the harshness of the common law rule 

would discourage citizens from providing necessary 

emergency assistance to their neighbors. Thus, the 

Legislature could well conclude that it should im-

munize persons willing, under such stressful and po-

tentially dangerous circumstances, to provide, without 

compensation, any form of help that might serve to 

alleviate the emergency. 
 

As I have indicated, the majority's interpretation 

creates a less rational exception to the common law 

rule, because it would immunize lay volunteers only 

for the very kinds of help—i.e., medical assistance in 

medical emergencies—that most clearly require spe-

cial training and expertise such persons are unlikely to 

possess. I am not convinced the Legislature had such 

an aim, contrary to the plain language it used in sec-

tion 1799.102. 
 

I therefore conclude that this statute protects from 

civil liability any person who, without compensation, 

renders emergency assistance of any kind during a 

situation he or she reasonably perceives to be an 

emergency. Accordingly, I believe, defendant Torti 

could not be denied summary judgment under section 

1799.102 simply for the reason that any **177 

emergency assistance she rendered to plaintiff Van 

Horn at the scene of the accident was not “medical” in 

nature. 
 

On the other hand, I am not persuaded that de-

fendant Torti has satisfied all the prerequisites for 

immunity under section 1799.102. The statute requires 

that the assistance must have been given “at the scene 

of an emergency.” (Ibid.) Counsel for plaintiffs sug-

gested at oral argument that there were factual dis-

putes raising questions about whether defendant Torti 

actually and reasonably believed there was an 

“emergency” situation that required her to extricate 

plaintiff Van Horn from the accident vehicle before 

qualified emergency rescue personnel arrived at the 

scene to undertake that task. I agree with this assess-

ment. 
 

As the majority recounts, “Torti testified at dep-

osition that she saw smoke and liquid coming from 

[the] vehicle, and she removed plaintiff [Van Horn] 

from the vehicle because she feared [it] would catch 

fire or ‘blow up.’ ... Others testified, on the other hand, 

that there was no smoke or any other indications that 

the vehicle might explode and that Torti put [Van 

Horn] down immediately next to the car.” (Maj. opn., 

ante, 86 Cal.Rptr.3d at p. 352, 197 P.3d at p. 171.) 

These ambiguities raise, in my view, triable issues 
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whether Torti rendered, or actually and reasonably 

believed she was rendering, “emergency care at the 

scene of an emergency.” (§ 1799.102, italics added.) 
 

 *343 Accordingly, I conclude defendant Torti 

was not entitled to summary judgment***366 under 

the auspices of section 1799.102.
FN5

 On that basis, I, 

like the majority, would affirm the judgment of the 

Court of Appeal. 
 

FN5. The majority asserts there are no triable 

issues against Torti as to whether she acted at 

“the scene of an emergency,” because there is 

no dispute that Van Horn, having been in-

jured in the accident, was in immediate need 

of medical attention. This conclusion, how-

ever, flows from the majority's erroneous 

premise that “the scene of an emergency,” for 

purposes of section 1799.102, is any situa-

tion, but only a situation, in which someone 

has the need for immediate medical help. If, 

as I believe, the purpose of section 1799.102 

is to immunize generally a good faith 

“emergency” response to an “emergency” 

situation, then “the scene of an emergency” 

must be construed as a situation calling for 

the particular kind of emergency response 

that was provided. 
 
WE CONCUR: CHIN and CORRIGAN, JJ. 
 
Cal.,2008. 
Van Horn v. Watson 
45 Cal.4th 322, 197 P.3d 164, 86 Cal.Rptr.3d 350, 08 

Cal. Daily Op. Serv. 15,199, 2008 Daily Journal 

D.A.R. 18,512 
 
END OF DOCUMENT 
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THE PEOPLE, Plaintiff and Respondent,
v.

ROSE MARY TUFTS et al., Defendants and Ap-
pellants.

Crim. A. No. 16027.

Appellate Department, Superior Court, Los Angeles
County, California.

Aug. 23, 1979.

SUMMARY
Two women were convicted in a trial by jury of

violations of sections of a county-health code per-
taining to the proper maintenance of dwelling units.
Municipal court for the Los Angeles Judicial Dis-
trict of Los Angeles County, No. 698925, Brian D.
Crahan, Judge.

The appellate department of the superior court
reversed as to one of the counts against one of the
defendants and the judgments were otherwise af-
firmed. The court held that a section requiring that
dwelling units contain lavatories and bathtubs or
showers, that toilet rooms, bath and shower rooms,
and utility rooms be adequately lighted and ventil-
ated to the outside atmosphere, and that such rooms
and the fixtures and equipment therein be main-
tained in a state of good repair and free from dirt,
filth and corrosion, was too vague to be enforced
against defendant landlord, who was charged with
failing, refusing and neglecting to maintain a toilet
fixture in good repair. The court pointed out that
either a landlord or a tenant may have the respons-
ibility for maintenance and cleanliness of toilet fa-
cilities, and it held that it could not be ascertained
which of those parties is criminally liable under the
ordinance. All other contentions of vagueness and
overbreadth of the sections involved were rejected.
The court held that a section prohibiting the main-
tenance of property in such condition as to permit
breeding or harborage of rodents or vermin was not
preempted by Health & Saf. Code, §§ 1800-1813,

which establish an obligation on persons possessing
places infested with rodents to tray to exterminate
them, make a violation of that requirement a misde-
meanor, and provide for health officers to inspect
infested places and to do the exterminating at pub-
lic expense, charging the property owner therefor,
if necessary. The court pointed out that the thrust of
the local regulation is in the field of prevention of
infestation while that of the state provisions is ex-
termination. The court further held that the evid-
ence was sufficient to sustain the convictions and
rejected a contention of error in the trial court's fail-
ure to order a hearing on the competency of one of
the defendants to stand trial. In conclusion, the
court rejected that defendant's assertion of error in
the trial court's failure to allow her trial counsel to
tell the jurors that he was an appointed counsel.
(Opinion by Cole, P. J., with Dowds and Saeta, JJ.,
concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1) Health and Sanitation § 2--Regulations and Or-
dinances-- Constitutionality--Certainty.

The words “state of good repair” as used in a
county ordinance providing that fixtures and equip-
ment in toilet rooms shall be maintained in a state
of good repair and free from dirt, filth, and corro-
sion, were not so uncertain as to render the ordin-
ance unconstitutionally vague with respect to a de-
fendant charged with failing, refusing and neglect-
ing to maintain a toilet fixture in good repair. The
complaint specifically alleged that the toilet drain
was obstructed and the toilet was inoperative, and
common sense is sufficient to tell anyone that a toi-
let which does not work is not in a state of good re-
pair.

(2) Health and Sanitation § 2--Regulations and Or-
dinances-- Constitutionality--Overbreadth.

A section of a county ordinance providing that
fixtures and equipment in toilet rooms shall be
maintained in a state of good repair and free from
dirt, filth, and corrosion could not be said to be un-
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constitutionally overbroad, on the theory that at one
time or another toilets break down or stop function-
ing, as applied to a landlord charged with failing,
refusing and neglecting to maintain a toilet fixture
in a state of good repair. Properly construed with
related sections, the law referred to conditions men-
acing public health, and the record showed that the
condition on which the charge was based was not a
mere transitory plumbing ailment. Moreover, de-
fendant had no standing to raise an issue of over-
breadth as to the “filth and corrosion” language of
the ordinance; she was not charged under that lan-
guage.

(3a, 3b) Health and Sanitation § 2--Regulations and
Ordinances-- Constitutionality--Identification of
Persons Criminally Liable.

A county ordinance requiring that dwelling
units contain lavatories and bathtubs or showers,
that toilet rooms, bath and shower rooms, and util-
ity rooms be adequately lighted and ventilated to
the outside atmosphere, and that such rooms and
fixtures and equipment be maintained in a state of
good repair and free from dirt, filth, and corrosion,
was too vague to be enforced against a landlord
who was charged with failing, refusing, and neg-
lecting to maintain a toilet fixture in good repair.
Either a landlord or a tenant may have the respons-
ibility for maintenance and cleanliness of toilet fa-
cilities and it could not be ascertained which of
them is criminally liable under the ordinance.

(4) Criminal Law § 6--Prohibition by Law-
-Sufficiency and Validity of Enactment--Certainty.

A statute which either forbids or requires the
doing of an act in terms so vague that men of com-
mon intelligence must necessarily guess at its
meaning and differ as to its application violates the
first essential of due process of law. A statute must
be definite enough to provide a standard of conduct
for those whose activities are proscribed as well as
a standard for the ascertainment of guilt by the
courts called upon to apply it. However, a statute
will be upheld if its terms may be made reasonably
certain by reference to the common law or to its le-

gislative history or purpose. A statute will likewise
be upheld, despite the fact that the acts it prohibits
are defined in vague terms, if it requires an ad-
equately defined specific intent. A court, however,
may not create a standard, and a specific intent
defined in the same vague terms as those defining
the prohibited acts does not make a statute accept-
ably definite.

(5) Criminal Law § 6--Prohibition by Law-
-Sufficiency and Validity of Enactment--Certainty.

The vice of vagueness in criminal statutes is
the treachery they conceal either in determining
what persons are included or what acts are prohib-
ited.

(6) Health and Sanitation § 2--Regulations and Or-
dinances-- Constitutionality--Certainty.

The word“harborage” as used in a county or-
dinance prohibiting the maintenance of property in
such condition as to permit breeding or harborage
of rodents or vermin is not too vague a word to es-
tablish criminal liability. It is a common enough
English language phone not to be misleading, espe-
cially when read in context.

(7) Health and Sanitation § 2--Regulations and Or-
dinances-- Constitutionality--Overbreadth.

A county ordinance prohibiting the mainten-
ance of property in such condition as to permit
breeding or harborage of rodents or vermin could
not be said to be overbroad in that all premises will
permit the breeding or harborage therein of rodents.
A fair reading of the ordinance shows that it relates
to the prevention of conditions conducive to the
presence of rodents, which is a valid statutory ob-
jective, aimed at protecting public health.

(8) Health and Sanitation § 2--Regulations and Or-
dinances-- Constitutionality--Certainty.

A county ordinance prohibiting the mainten-
ance of property in such condition as to permit
breeding or harborage of rodents or vermin could
not be attacked on the ground of vagueness on the
basis that it had no guidelines for determining when
there is a likelihood of rodent infestation. Fairly
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read, the balance of the section allows a health of-
ficer to notify a violator of the condition, and to in-
dicate the measures required to correct it.

(9) Criminal Law § 6--Prohibition by Law-
-Sufficiency and Validity of Enactment--Certainty.

A criminal statute which is so indefinite, vague
and uncertain that the definition of the crime or
standard of conduct cannot be ascertained there-
from is unconstitutional and void. However a stat-
ute will not be held void for uncertainty if any reas-
onable and practical construction can be given to its
language. Nor does the act that its meaning is diffi-
cult to ascertain or susceptible of different inter-
pretations render the statute void. All presumptions
and intendments favor the validity of a statute and
mere doubt does not afford sufficient reason for a
judicial declaration of invalidity. Statutes must be
upheld unless their unconstitutionality clearly, pos-
itively and unmistakably appears.

(10) Criminal Law § 6--Prohibition by Law-
-Sufficiency and Validity of Enactment--Certainty.

In determining whether a penal statute is suffi-
ciently explicit to inform those who are subject to it
what is required of them, the courts must endeavor,
if possible, to view the statute from the standpoint
of the reasonable man who might be subject to its
terms. It is not necessary that a statute furnish de-
tailed plans and specifications of the act or conduct
prohibited. The requirement of reasonable certainty
does not preclude the use of ordinary terms to ex-
press ideas which find adequate interpretation in
common usage and understanding.

(11) Health and Sanitation § 2--Regulations and Or-
dinances--State Preemption.

A county ordinance prohibiting the mainten-
ance of property in such condition as to permit
breeding or harborage of rodents or vermin was not
preempted by Health & Saf. Code, §§ 1800-1813,
which establish an obligation on persons possessing
places infested with rodents to try to exterminate
them, make a violation of that requirement a misde-
meanor, and provide for health officers to inspect
infested places and to do the exterminating at pub-

lic expense, charging the property owner therefor,
if necessary. The thrust of the local regulation is in
the field of prevention of infestation while that of
the state provisions is extermination. The state law
does not fully and completely cover the field; there
is no paramount state concern against local action
aimed at preventing rodents from breeding; and the
local ordinance has no adverse effect on transient
citizens.
[See Cal.Jur.3d, Health and Sanitation, § 2;
Am.Jur.2d, Health, § 5.]
(12) Health and Sanitation §
1--Prosecutions--Instructions.

In a prosecution of a landlord for violating a
county ordinance by maintaining a condition which
permitted the breeding “and” harborage of rodents,
it was not error to instruct the jury in the disjunct-
ive, referring to maintaining a condition that would
permit the breeding “or” harborage of rodents.
When a statute lists several acts in the disjunctive,
any one of which constitutes an offense, the com-
plaint, in alleging more than one of such acts,
should do so in the conjunctive to avoid uncer-
tainty. Merely because the complaint is phrased in
the conjunctive, however does not prevent a trier of
fact from convicting a defendant if the evidence
proves only one of the alleged acts.

(13) Health and Sanitation § 1--Prosecutions--Due
Process.

In a prosecution for violation of a county ordin-
ance prohibiting the maintenance of property in
such condition as “will” permit breeding or harbor-
age or rodents, defendant was not denied due pro-
cess by the fact the complaint used the word “did”
with reference to the breeding and harborage. There
was a clear reference to the ordinance in the com-
plaint, and the use of the word “did” instead of the
word “will” at most amounted to charging a greater
offense than the lesser one which was proved.

(14) Health and Sanitation §
1--Prosecutions--Sufficiency of Evidence.

In a prosecution for violation of a county ordin-
ance prohibiting the maintenance of property in
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such condition as will permit breeding or harborage
of rodents, the evidence was sufficient to show that
defendant occupied or maintained or caused or per-
mitted another person to occupy or maintain the
premises described in the complaint, where wit-
nesses testified that they rented rooms there from
defendant, on behalf of a codefendant, and that they
gave the rent checks, payable to the codefendant, to
defendant, and where ownership of the premises
was shown by a quitclaim deed to defendant as well
her name on the tax roll.

(15) Health and Sanitation §
1--Prosecutions--Sufficiency of Evidence.

In a prosecution of a landlord for violating sec-
tions of a county public health code with respect to
improper maintenance of premises, the evidence
was sufficient to support defendant's conviction,
where health inspectors testified, as experts, to the
existence of conditions which in their opinion viol-
ated the sections involved, and where defendant
had alleged under oath in an unlawful detainer ac-
tion that she was the owner of the property, though
she had later retreated to the position of a lessee
with an option to purchase. In either event her con-
trol of the premises was adequately established so
as to subject her to liability.

(16) Criminal Law § 211--Trial--Proceedings on Is-
sue of Insanity--At Time of Trial--Right to Hearing
on Competency.

In a prosecution of a landlord for violating sec-
tions of a county public health code with respect to
improper maintenance of premises, the trial court
did not err in failing to order a hearing on defend-
ant's competency to stand trial, where, though the
issue of competency was raised by defense counsel
at arraignment and the court took no action, and
was again raised a month later and rejected by the
court, no question of competency was raised at the
time of trial some six months later. Under Pen.
Code, § 1368, subd. (b), providing for a hearing on
competency at counsel's suggestion, a defendant is
entitled to a hearing if the trial judge has a doubt as
to competence and is not entitled to such a hearing

merely on the statement of defense counsel; there
must be substantial evidence of doubt as to compet-
ence before a defendant is entitled to a hearing.

(17) Criminal Law § 42--Rights of Accused--Fair
Trial--Right to Inform Jury That Counsel Is Ap-
pointed.

The record in a prosecution of a landlord for
violating sections of a county public health code
with respect to improper maintenance of premises
did not establish that defendant was denied a fair
trial in that her trial counsel was not allowed to tell
the jurors that he was an appointed counsel, where,
though the settled statement on appeal contained a
hearsay statement to the effect that the jurors told
trial counsel that they had convicted defendant be-
cause if she could afford private counsel she could
afford to clean up her property, the settled state-
ment also showed that the matter was never brought
to the trial court's attention and that the court had
no knowledge of the subject.

COUNSEL

Charlotte Low and Robert B. Le Corvec for De-
fendants and Appellants.

Burt Pines, City Attorney, Rand Schrader and
Lewis N. Unger, Deputy City Attorneys, for
Plaintiff and Respondent.

COLE, P. J.
Appellant Wheeler was convicted of three

counts of violating sections of the Los Angeles
County Public Health Code (which code was after
incorporated into the City of Los Angeles Municip-
al Code) and appellant Tufts was convicted of one
such count. We affirm the convictions, except that
of appellant Wheeler as to one of the charges, de-
scribing the evidence and section so far as is neces-
sary to answer the contentions made.

I
(1)One of the counts involving appellant

Wheeler alleged violation of section 819 of the
public health code. The complaint alleges that she
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failed, refused and neglected to maintain toilet fix-
ture in a state of good repair, at 7046 Firmament
Avenue, specifically alleging that the toilet drain
was obstructed and the toilet was inoperative. The
code section itself provides that fixtures and equip-
ment in toilet rooms hall be *44 maintained in a
state of good repair and free from dirt, filth, and
corrosion.“

Wheeler argues that this provision is unconsti-
tutionally vague, claiming that ”state of good re-
pair“ is uncertain. We disagree, especially in the
context pleaded here that the toilet was inoperative.
Common sense is sufficient to tell anyone that a
toilet which does not work is not in a state of good
repair. Persons of ordinary intelligence should be
able to understand this. We have rejected a similar
challenge. ( People v. Balmer (1961) 196
Cal.App.2d Supp. 874, 879-880 [ 17 Cal.Rptr.
612].) There we said ”'The words “good repair”
have a well known d definite meaning ... They suf-
ficiently inform the ordinary owner that his prop-
erty must be fit for the habitation of those who
would ordinarily use his dwelling.'“ (Id., at p. 880.)

(2)Appellant Wheeler next argues that the sec-
tion is unconstitutionally overbroad, apparently on
the basis that at one time or another toilets break
down, or stop functioning. While it is true that un-
reasonable restrictions on one's use his property
might violate substantive due process, we agree
with the People's argument that, properly construed
with other sections of the county public health
code, the section relates to conditions where public
health is menaced. The record here shows that the
toilet condition was not a mere transitory plumbing
ailment. A health inspector testified that after find-
ing the inoperative toilet he sent a notice to Wheel-
er regarding this and other violations, and indicat-
ing the required remedies. He returned to the
premises and found no change in the condition and
then set a hearing with notice to Wheeler, which
she failed to attend. No due process violation oc-
curred, because there is no unreasonable restriction
on appellant's use of her rental property. To the ex-

tent the overbreadth argument goes further and
relates to the ”filth and corrosion“ language of the
ordinance, Wheeler has no standing to raise the is-
sue. She was not convicted on count of any ”filth
and corrosion.“ This is not a First Amendment case.
(See 5 Witkin, Summary of Cal. Law (8th ed. 1974)
pp. 3282-3284.)

(3a)We are left to consider, with respect to this
charge, one additional ground with respect to sec-
tion 819. That section reads in full as follows: ”
Sec. 819. Toilet Rooms and Plumbing Fixtures.
(8588, eff. 5-8-64) Every dwelling unit shall con-
tain a lavatory and bathtub or shower. All lavator-
ies, bathtubs, and showers of dwellings, house
courts, hotels, motels, and apartment houses, shall
be provided with hot and cold running water under
pressure. All toilet rooms, bath and shower rooms,
*45 and utility rooms shall be adequately lighted
and ventilated to the outside atmosphere. All such
rooms and the fixtures and equipment therein shall
be maintained in a state of good repair and free
from dirt, filth, and corrosion. “At oral argument
we asked counsel to file further letter briefs dis-
cussing who is criminally liable for violation of this
section, a matter not originally raid by the parties.
In reply, the People contend that reading the public
health code as a whole, section 819 was intended to
apply to both lessors and lessees dwelling units.
They cite section 817 of the code which states that
with a certain exception ” it shall be unlawful for
any person to occupy or to cause or permit another
person to occupy any dwelling unit ...“ which does
not have at least one water closet. The People also
refer to section 825 which prescribes certain condi-
tions for sleeping quarters and states ”No person
shall occupy, rent, or lease, suffer or permit another
person to use ...“ quarters not in compliance. Fi-
nally, reference is made by the People to section
827 which requires the consent of the owner or oc-
cupants for inspections in the nighttime hours.
From these sections, and invoking the familiar prin-
ciple that all of the parts of a statute should be con-
strued together, the People argue that the scope of
the ordinance is to prevent anyone from living or
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permitting another to live in premises that will en-
danger the health of the occupant. The People also
state that if section 819 is ambiguous as to persons
liable under its provisions the vagueness would not
apply to lessors but only to tenants. The require-
ment of the section that toilet rooms be provided
with hot and cold water and concerning lighting a
ventilation, the People say, is a type of requirement
that would be placed up a landlord, while only the
final requirement of the section relating to main-
taining the premises in a state of good repair and
free from dirt, filth and corrosion is ”under the dual
realistic control“ of both tenant and landlord.

One preliminary problem with the People's ar-
gument is that it can be argued with some convic-
tion that the express description in sections 817,
825 and 827 of the persons liable for violating them
is in stark contrast with the silence on this subject
in section 819. Another problem is that the argu-
ment that only the last portion of the section is am-
biguous strikes at the very part at issue here. If, as
seems logical, a tenant is not likely to be in a posi-
tion to see that each dwelling unit contains a lavat-
ory and bathtub or shower, and if a tenant is not ex-
pected to be the one to provide the required hot and
cold running water and to see that rooms are ad-
equately lighted and ventilated to the outside atmo-
sphere, then the only portion of section 819 applic-
able to tenants is the part which concern us in this
action. *46

(4)The basic principles which control our de-
cision are not in dispute. They are summarized in
People v. McCaughan (1957) 49 Cal.2d 409, 414 [
317 P.2d 974] as follows: ”'[A] statute which either
forbids or requires the doing of an act in terms so
vague that men of common intelligence must neces-
sarily guess at its meaning and differ as to its ap-
plication violates the first essential of e process of
law.' ( Connally v. General Const. Co., 269 U.S.
385, 391 [46 S.Ct. 126 70 L.Ed. 322]; Lanzetta v.
New Jersey, 306 U.S. 451, 453 [59 S.Ct. 618, 83
L.Ed 888]; In re Peppers, 189 Cal. 682, 685-687 [
209 P. 896].) A statute must be definite enough to

provide a standard of conduct for those whose
activities are proscribed as well as standard for the
ascertainment of guilt by the courts called upon to
apply it. ( Winters v. New York, 333 U.S. 507,
515-516 [68 S.Ct. 665, 92 L.Ed. 840]; In re Pep-
pers, supra., 189 Cal. at 685-687; People v. Build-
ing Maintenance etc. Assn., 41 Cal.2d 719, 725 [
264 P.2d 31]; People v. Saad, 105 Cal.App.2d
Supp. 851, 854 [ 234 P.2d 785].) A statute will be
upheld if its terms may be made reasonably certain
by reference to the common law (see Connally v.
General Const. Co., supra., 269 U.S. at 391; Loren-
son v. Superior Court, 35 Cal.2d 49, 60 [ 216 P.2d
859]) or to its legislative history or purpose. (See
Connally v. General Const. Co., supra., 269 U.S. at
391-392; People v. King, 115 Cal.App.2d Supp.
875, 878 [ 252 P.2d 78].) A statute will likewise be
upheld, despite the fact that the acts it prohibits are
defined in vague terms, if requires an adequately
defined specific intent. (See People v. Building
Maintenance etc. Assn., supra., 41 Cal.2d at 724
and cases cited.) A court, however, may not create
a standard ( Lanzetta v. New Jersey, supra., 306
U.S. 451; Connally v. General Const. Co., supra.,
269 U.S. 385), and a specific intent defined in the
same vague terms as those fining the prohibited
acts does not make a statute acceptably definite.“

(5)And, more specifically pointed to the prob-
lem under discussion, is this language in United
State v. Cardiff (1952) 344 U.S. 174, 176 [97 L.Ed.
200, 202, 73 S.Ct. 189] where the Supreme Court
said ”The vice of vagueness in criminal statutes is
the treachery they conceal either in determining
what persons are included or what acts are prohib-
ited.“ (Italics supplied.)

(3b)The People's argument, to which we have
alluded, points up the problem with respect to sec-
tion 819. It would not seem unreasonable that a
landlord be held responsible, at the time a tenant
takes over property under a lease, for seeing that
the toilet facilities are in good repair and free from
dirt, filth and corrosion. Yet we do not know, with
respect to the present charge, whether it relates to
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conditions existing at the start of a lease term or
not. While it is also not unreasonable that a land-
lord be *47 held similarly responsible for such
maintenance and cleanliness later on during a lease
term, it is equally likely that the tenant may have
assumed these responsibilities. (See and compare
with each other Civ. Code, §§ 1941, 41.1, subds.
(b) and (c), and 1942.1.) California statutes recog-
nize that landlord and tenant may agree with each
other on these matters. Thus the pertinent respons-
ibility may be on one or the other. It would be most
unreasonable to charge a landlord with the failure
to maintain a toilet fixture in good order when the
tenant has undertaken in writing, as he may under
section 1942.1 of the Civ Code to maintain it, or
when the tenant has the legal obligation to repair it
when his own conduct has caused it to become in-
operable. (See Civ. Code, § 1929.)

We hold that section 819 of the Public Health
Code of the County of Los Angeles, as adopted by
Ordinance No. 127507 of the City of Los Angeles
is too vague to be enforced against appellant
Wheeler, since it cannot be ascertained who is li-
able under the section.

II
Each appellant was convicted (Wheeler as to

the Firmament property and Tufts as to 6901 Peach
Avenue) of violating section 628 the public health
code. That section states: ”No person shall occupy,
maintain, or cause or permit another person to oc-
cupy or maintain any building, lot, premise,
vehicle, or any other place, in such condition of
construction or maintenance as will permit the
breeding or harborage therein or thereon of rodents,
fleas, bedbugs, cockroaches, lice, mosquitoes, or
any other vermin. No person may permit an accu-
mulation of any material that may serve as a rodent
harborage unless such material be elevated not less
than eighteen (18) inches above the ground or floor
with a clear intervening space thereunder. Whenev-
er the Health Officer finds any building, lot,
premise, vehicle, or other place to be infested with
vermin or rodents, or to be in such an insanitary

condition as to require fumigation or renovation,
the Health Officer may notify the owner, his agent,
the tent, or possessor thereof in writing specifying
the manner in which the provisions hereof are being
violated and indicating the specific measures that
shall be taken by the recipient of such notice to
abate said conditions.“

We reject the various challenges made to these
convictions, as follows:

(6)First, each appellant argues that ”harborage“
is too vague a word to establish criminal liability.
We think it is a common enough English language
phrase, especially when read in context, not to be
misleading. *48

(7)Second, Wheeler says the section is or broad
because all premises ”will permit the breeding or
harborage therein of rodents.“ A fair reading of the
ordinance shows that it relates to the prevention of
conditions conducive to the presence of rodents.
That is a valid statutory objective, aimed at protect-
ing public health.

(8)Third, Tufts asserts that the section is vague,
in that it has no guidelines for determining when
there is a likelihood of rodent infestation. Fairly
read, the balance of the section allows health of-
ficer to notify a violator of the condition, and to in-
dicate the measures required to correct it. As noted
above, a health inspector testified that is was done
in the instant case, but that no steps were taken to
remedy the condition. Reading the section to sup-
port its constitutionality, as we must if possible, we
believe that it meets the test of sufficient explicit-
ness set forth in Smith v. Peterson (1955) 131
Cal.App.2d 241, 245-246 [ 280 P.2d 522, 49
A.L.R.2d 1194]. (9) There the court said: ”It is well
settled that a criminal statute which is so indefinite,
vague and uncertain that the definition of the crime
or standard of conduct cannot be ascertained there-
from, is unconstitutional and void. However, there
is a uniformity of opinion among the authorities
that a statute will not be held void for uncertainty if
any reasonable and practical construction can be
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given to its language.“

“Nor does the fact that its meaning is difficult
to ascertain or susceptible of different interpreta-
tions render the statute void. All presumptions and
intendments favor the validity of a statute and mere
doubt does not afford sufficient reason for a judicial
declaration of invalidity.

Statutes must be upheld unless their unconstitu-
tionality clearly, positively and unmistakably ap-
pears. Doubts as to its construction will not justify
us in disregarding it.

(10)”In determining whether a penal statute is
sufficiently explicit to inform those who are subject
to it what is required of them the courts mu en-
deavor, if possible, to view the statute from the
standpoint of the reasonable man who might be
subject to its terms. It is not required that a statute,
to be valid, have that degree of exactness which in-
heres in a mathematical theorem. It is not necessary
that a statute furnish detailed plans and specifica-
tions of the acts or conduct prohibited. The require-
ment of reasonable certainty does not preclude the
use of ordinary terms to express ideas which find
adequate interpretation in common usage and *49
understanding ( Lockheed Aircraft Corp. v. Superi-
or Court, 28 Cal.2d 481 [ 171 P.2d 21, 166 A.L.R.
701]; Collins v. Riley, 24 Cal.2d 912 [ 152 P.2d
169]; Pacific Coast Dairy v. Police Court, 214 Cal.
668 [ 8 P.2d 140, 80 A.L.R. 1217]; People v. Ring,
26 Cal.App.2d Supp. 768 [ 70 P.2d 281]; Smulson
v. Board of Dental Examiners, 47 Cal.App.2d 584
[118 Pd 483]; Lorenson v. Superior Court, 35
Cal.2d 49 [ 216 P.2d 859]; Sproles v. Binford, 286
U.S. 374 [52 S.Ct. 581, 76 L.Ed. 1167].)“

(11)Fourth, Tufts points to sections 1800
through 813 of the Health and Safety Code, and
claims that they preempt local regulation of rodent
control. They do not. The sections establish an ob-
ligation on persons possessing places infested with
rodents to try to exterminate them (§ 1803) and
make a violation of this requirement a misdemeanor
(§ 1813). Others of the sections provide for health

officers to inspect infested places and to do the ex-
terminating at public expense, charging the prop-
erty owner therefor, if necessary. The thrust of the
local regulations is in the field of prevention of in-
festation while that of the state provisions is ex-
termination. State law preempts local law in one of
three situations (which are elaborated, for example,
in Yuen v. Municipal Court (1975) 52 Cal.App.3d
351, 354 [ 125 Cal.Rptr. 87], cited to us by the
People). Without prolonging this opinion, it is
manifest that the local health code involve here in
no way has been preempted-none of the three tests
is met: The state law does not fully and completely
cover the field; clearly there is no paramount state
concern against local action aimed at preventing ro-
dents from breeding;nd clearly the local ordinance
has no adverse effect on transient citizens.

(12)Fifth, Wheeler objects to People's instruc-
tion No. 2 because the complaint pleaded a viola-
tion of section 628 in the conjunctive (referring to
maintaining a condition ”as did permit the breeding
and harborage“ of rodents-our italics), while the in-
struction was in the disjunctive, (referring to main-
taining a condition ”as will permit the breeding or
harborage“ of rodents-again, our italics). Appel-
lant's argument is that this difference is a material
variance, leading to a conviction of an uncharged
offense. Appellant is wrong. ”... When statute ...
lists several acts in the disjunctive, any one of
which constitutes an offense, the complaint, in al-
leging more than one of such acts, should do do in
the conjunctive to avoid uncertainty ... Merely be-
cause the complaint is phrased in the conjunctive,
however, does not prevent a trier of fact from con-
victing a defendant if the evidence proves only one
of the alleged acts ...“ ( In re Bushman (1970) 1
Cal.3d 767, 775 [ 83 Cal.Rptr. 375, 463 P.2d 727].)
*50

(13)Sixth, Tufts points to the difference
between the charging language ” didpermit the
breeding and harborage“ and the language of sec-
tion 628 which states will permit.” She elevates this
difference to a denial of due process, asserting that
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she could have produced a different defense if the
complaint had read differently. The evidence
showed no actual presence of rodents on the
premises, there being only a showing that at one
time rodent droppings had been found. Thus appel-
lant says she did not receive notice of the charge.
Appellant focuses on the other wrong language.
The offense is the maintaining of a condition con-
ducive to breeding and harborage of rodents. The
actual presence of rats, of course, would rather con-
clusively establish the existence of the condition.
But their absence does not negate the fact that the
condition permits-in other words makes possible-
the breeding and harborage of rodents. In effect, the
use of the word “did,” instead of the word “will,” at
most amounted to charging a greater offense than
the lesser one which was proved. There was a clear
reference to section 628 in the complaint. No error
resulted.

III
(14)Appellant Tufts argues tt there was not

enough evidence presented to show that she occu-
pied or maintained or caused or permitted another
person to occupy or maintain the Peach Avenue
premises. Given the testimony of MacCauley that
he rented a room there from Tufts, on behalf of
Wheeler, and that he gave the rent checks, payable
to Wheeler, to Tufts, similar testimony from wit-
ness Gladden and the existence of a quitclaim deed
to Tufts as well as her name on the tax roll as being
the owner of the property, the contention is frivol-
ous.

IV
The third count of which Wheeler stan con-

victed relates to public health code section 605. The
section requires an owner, agent or manager of
premises to maintain them in a clean, sanitary con-
dition, free from accumulations of garbage, rubbish
refuse and other wastes at all times, except as
provided by the provisions of the ordinance or other
law. The argument that the term “agent” and the
term “accumulations” are vague is not worth dis-
cussing. The contention that overbreadth exists be-

cause every time one leaves garbage cans out he ac-
cumulates garbage, rubbish and refuse is without
merit. The argument ignores the facts that this is
not what Wheeler was charged with doing, and it
overlooks the fact that other provisions of the or-
dinance allow-indeed require-the keeping of *51
garbage in receptacles (§ 601) and the depositing
and keeping of rubbish in adequate containers for
up to 15 da (§ 603).

V
(15)As to all of the counts involving her,

Wheeler says the evidence was not sufficient. We
need not recite it. We note only that health inspect-
ors testified, as experts, to the existence of condi-
tions which in their opinion violated the sections in-
volved. As to her ownership of the property, she al-
leged under oath in an unlawful detainer action that
she was the owner, later retreating to the position of
a lessee with an option to purchase. In either event
her control of the Firmament premises was ad-
equately established, so as to subject her to liabil-
ity.

VI
(16)The next contention relates to Wheeler's

competency to stand trial. The record shows that at
arraignment in June 1977 trial counsel “raised the
issue of incompetency” but the court took no steps.
In July 1977 “defense counsel again raised the issue
of incompetency which was rejected by the Court.”
The trial was not until January 1978. No question
of competency was then presented. We could dis-
pose of the argument that under Penal Code section
1368, subdivision (b) the court should have ordered
a hearing held on the issue with the simple observa-
tion that appellant has not presented us with a re-
cord sufficient to show that the court did not meet
its obligations. We need not do so, however. Meet-
ing the issue head on it is enough to observe that
People v. Hays (1976) 54 Cal.App.3d 755, 759 [
126 Cal.Rptr. 770], binds us. Penal Code section
1368, subdivision (b), states that if counsel informs
the court he believes that the defendant is or may be
incompetent, the court shall order that the question

Page 9
97 Cal.App.3d Supp. 37, 159 Cal.Rptr. 163
(Cite as: 97 Cal.App.3d Supp. 37)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.520

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES1368&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES1368&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=54CAAPP3D755&FindType=Y&ReferencePositionType=S&ReferencePosition=759
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=54CAAPP3D755&FindType=Y&ReferencePositionType=S&ReferencePosition=759
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1976101964
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES1368&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES1368&FindType=L


is to be determined in hearing held pursuant to Pen-
al Code sections 1368.1 and 1369. In Hays, the
court interpreted this provision to mean that a de-
fendant is entitled to a hearing if the trial judge has
a doubt as to the defendant's competence and that
defendant is not entitled to such a hearing merely
upon the statement of defense counsel. The court
held that there still must be substantial evidence of
doubt as to competence before a defendant is en-
titled to a hearing.

We recognize that Wheeler argues that this
case should not be followed. We are obliged to fol-
low. ( Auto Equity Sales, Inc. v. Superior Court
(1962) 57 Cal.2d 450 [ 20 Cal.Rptr. 321 369 P.2d
937].) Accordingly, appellant Wheeler's additional
argument that she was denied the right to *52 ap-
pear in person at the trial because s was incompet-
ent and her waiver of appearance on the opening
day accordingly was meaningless, is based on an
assumption not supported by the record.

VII
(17)The last contention on appeal is Wheeler's

argument that she was denied a fair trial because
her trial counsel was not allowed to tell the jurors
that he was an appointed counsel. The statement on
appeal has the hearsay statement in it that trial
counsel has informed appellate counsel that “the
jurors allegedly told trial counsel” that they con-
victed Wheeler because if she could afford private
counsel she could afford to clean up her property.

The argument asks us to reverse a conviction
because of what jurors allegedly told trial counsel;
the settled statement shows that this matter was
never brought to the trial court's attention a that it
has no knowledge of the subject. Thus, not only is
this an impermissible attempt to impeach a verdict (
Evid. Code, § 1150, subd. (a)), the record is inad-
equate in any event.

The late filed motion to add a declaration of
Clarence MacCauley to the record on appeal is
denied.

The judgment of conviction of appellant
Wheeler as to count 1 is reversed. The judgments
are otherwise affirmed.

Dowds, J., and Saeta, J., concurred.
A petition for a rehearing was denied August

31, 1979. *53

Cal.Super.App.
People v. Tufts
97 Cal.App.3d Supp. 37, 159 Cal.Rptr. 163
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FN*

CALIFORNIA TEACHERS ASSOCIATION et 

al., Plaintiffs and Respondents, 
v. 

THOMAS W. HAYES, as Director of the Department 

of Finance, etc., Defendant and Respondent, BILL 

HONIG, as Superintendent of Public Instruction, etc., 

Defendant and Appellant; CALIFORNIA CHIL-

DREN'S LOBBY et al., Real Parties in Interest and 

Appellants. 
 

No. C009444. 
 

Court of Appeal, Third District, California. 
Apr 30, 1992. 

 
FN* Reporter's Note: This case was previ-

ously entitled “California Teachers Associa-

tion v. Huff.” 
 

SUMMARY 
A teacher's association and three of its officers 

filed a petition for a writ of mandate against the Su-

perintendent of Public Instruction and other state 

officials to prohibit the inclusion of funding for the 

Child Care and Development Services Act ( Ed. Code, 

§ 8200 et seq.) within the education funding guarantee 

of Prop. 98 (Classroom Instructional Improvement 

and Accountability Act). The trial court concluded 

that Prop. 98 was not intrinsically ambiguous, and that 

its plain meaning required that only appropriations 

allocated to, and administered by, school districts 

satisfied its minimum funding requirement. Accord-

ingly, the trial court issued a writ of mandate prohib-

iting defendants from including any funds allocated to 

or administered by any entity or agency, other than a 

school district as defined in Ed. Code, § 41302.5, 

within the Prop. 98 education funding guaranties. The 

trial court also declared that Ed. Code, §§ 8203.5, 

subd. (c), 41202, subd. (f), which include funding for 

the Child Care and Development Services Act within 

the Prop. 98 guaranties, were unconstitutional. (Su-

perior Court of Sacramento County, No. 363630, 

Michael T. Garcia, Judge.) 
 

The Court of Appeal reversed. The court held that 

education and operation of the public schools are 

matters of statewide rather than local or municipal 

concern. Likewise, the court held that school moneys 

belong to the state, and the apportionment of funds to a 

school district does not give that district a proprietary 

right therein. Although the inclusion of funding for the 

act deprived school districts of absolute control over 

the funds the state is required to devote to education 

under Prop. 98, the court held that the measure did not 

expressly restrict the Legislature's plenary authority 

for education in the state, nor did it grant to school 

districts exclusive control over education funds. Ac-

cordingly, it held that the Legislature's inclusion of 

funding for the Child Care and Development Services 

Act within the Prop. 98 education funding guaranty 

was not facially unconstitutional. (Opinion by Sparks, 

Acting P. J., with Marler and Nicholson, JJ., concur-

ring.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1) Universities and Colleges § 2--Organization and 

Affiliation--University of California. 
The University of California is a public trust that 

finds its roots in the Constitution of 1849. The Uni-

versity of California has full powers of organization 

and government, subject only to limited legislative 

control. As such, it is not part of the public school 

system, and is subject to entirely different legal 

standards. 
 
(2) Schools § 4--School Districts--Control and Oper-

ation--State Interest. 
Although it is the legislative policy to strengthen 

and encourage local responsibility for control of pub-

lic education through local school districts ( Ed. Code, 

§ 14000), education and operation of the public 

schools remain matters of statewide rather than local 

or municipal concern. Thus, local school districts are 

deemed agencies of the state for the administration of 

the school system, they are not a distinct and inde-

pendent body politic, and they are not free and inde-

pendent of legislative control. 
 
(3) Schools § 4--School Districts--Control and Oper-

ation--Legislature's Powers. 
The Legislature's power over the public school 

system has been variously described as exclusive, 

plenary, absolute, entire, and comprehensive, subject 
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only to constitutional constraints. Consequently, reg-

ulation of the education system by the Legislature is 

controlling over any inconsistent local attempts at 

regulation or administration of the schools. No one 

may obtain rights vested against state control by virtue 

of local provisions, ordinances or regulations. The 

Legislature has the power to create, abolish, divide, 

merge, or alter the boundaries of school districts. 

Indeed, the state is the beneficial owner of school 

property and local districts hold title as trustee for the 

state. School moneys belong to the state, and the ap-

portionment of funds to a school district does not give 

that district a proprietary right therein. Thus, the 

Legislature can transfer property and apportion debts 

between school districts as it sees fit. 
 
(4) Schools § 11--School Funds--Determination of 

Educational Purpose-- Legislative Discretion. 
In including the Child Care and Development 

Services Act ( Ed. Code, § 8200 et seq.) within the 

funding guarantee of Prop. 98 (Classroom Instruc-

tional Improvement and Accountability Act), the 

Legislature was not arbitrary and unreasonable in its 

determination that the act advanced the purposes of 

public education. Although the Legislature is given 

broad authority over education, it cannot divert edu-

cation funds for other purposes. However, education is 

a broad and comprehensive matter, and the state 

Constitution places a broad meaning upon education. 

Moreover, the Legislature is given broad discretion in 

determining the types of programs and services which 

further the purposes of education. 
 
(5) Constitutional Law § 23--Constitutionality of 

Legislation--Raising Question of Constitutionali-

ty--Burden of Proof--Facial Challenge to Statute. 
When a challenge is made to the facial validity of 

a statute, a reviewing court's task is to determine 

whether the statute can constitutionally be applied. To 

support a determination of facial unconstitutionality, 

voiding the statute as a whole, petitioners cannot 

prevail by suggesting that in some future hypothetical 

situation constitutional problems may possibly arise as 

to the particular application of the statute. Rather, 

petitioners must demonstrate that the act's provisions 

inevitably pose a present total and fatal conflict with 

applicable constitutional prohibitions. 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 

Constitutional Law, § 58.] 
(6) Constitutional Law § 27--Constitutionality of 

Legislation--Rules of Interpretation--Purpose, Wis-

dom, and Motives of Legislature. 
The authority to make policy is vested in the 

Legislature, and neither arguments as to the wisdom of 

an enactment, nor questions as to the motivation of the 

Legislature, can serve to invalidate particular legisla-

tion. Where a petitioner makes a facial challenge to an 

enactment, a reviewing court's role is limited to de-

termining whether the Legislature's choice is consti-

tutionally prohibited. 
 
(7a, 7b) Schools § 11--School Funds--Proposition 98 

Funding Guarantee-- Legislative Control. 
The Legislature's inclusion of funding for the 

Child Care and Development Services Act ( Ed. Code, 

§ 8200 et seq.) within the Prop. 98 (Classroom In-

structional Improvement and Accountability Act) 

education funding guarantee was not facially uncon-

stitutional. Although the inclusion of funding for the 

act deprived school districts of absolute control over 

the funds the state is required to devote to education 

under Prop. 98, the measure did not expressly restrict 

the Legislature's plenary authority for education in the 

state, nor did it grant to school districts exclusive 

control over education funds. The Constitution makes 

education and the operation of the public schools a 

matter of statewide rather than local or municipal 

concern. School districts do not have a proprietary 

interest in moneys which are apportioned to them. 

Accordingly, even though child care and development 

programs are not included within the definition of 

school districts, legislative programs which advance 

the educational mission of school districts and com-

munity college districts may constitutionally be in-

cluded within the funding guaranty of Prop. 98. 
 
(8) Constitutional Law § 39--Distribution of Gov-

ernmental Powers--Between Branches of Govern-

ment--Legislative Power. 
Unlike the federal Constitution, which is a grant 

of power to Congress, the California Constitution is a 

limitation or restriction on the powers of the Legisla-

ture. Accordingly, the entire lawmaking authority of 

the state, except the people's right of initiative and 

referendum, is vested in the Legislature, and that body 

may exercise any and all legislative powers which are 

not expressly or by necessary implication denied to it 

by the Constitution. In addition, all intendments favor 

the exercise of the Legislature's plenary authority. If 

there is any doubt as to the Legislature's power to act 

in any given case, the doubt should be resolved in 

favor of the Legislature's action. Such restrictions and 
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limitations imposed by the Constitution are to be 

construed strictly, and are not to be extended to in-

clude matters not covered by the language used. 
 
(9) Constitutional Law § 10--Construction of Consti-

tutions--Initiative Amendments--Conformation of 

Parts. 
In an action challenging the propriety of including 

the Child Care and Development Services Act ( Ed. 

Code, § 8200 et seq.) within the funding guarantee of 

Prop. 98 (Classroom Instructional Improvement and 

Accountability Act), construction of the constitutional 

provisions added by Prop. 98 had to be considered in 

light of all other relevant provisions of the Constitu-

tion. These provisions include those that contain, 

define, and limit the status of school districts and their 

relationship to the state. An initiative amendment to 

the Constitution must be interpreted in harmony with 

the other provisions of the organic law of this state of 

which it has become a part. To construe it otherwise 

would be to break down and destroy the barriers and 

limitations that the Constitution, read as a whole, has 

cast about legislation, both state and local. 
[See Cal.Jur.3d (Rev), Constitutional Law, § 28.]  
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SPARKS, Acting P. J. 

At the November 1988 General Election, the 

electorate adopted Proposition 98, an initiative meas-

ure entitled “The Classroom Instructional Improve-

ment and Accountability Act” 
FN1

 In general, Propo-

sition 98 seeks to improve public education in Cali-

fornia by establishing a minimum funding guarantee 

for public schools and by changing the way our state 

government treats its excess revenues. As the Legis-

lative Analyst noted in her analysis of the initiative, 

Proposition 98 establishes a minimum level of funding 

for public schools and community colleges; requires 

the state to spend any excess revenues, up to a speci-

fied maximum, for public schools and community 

colleges; requires the Legislature to establish a state 

reserve fund; and requires the school districts to pre-

pare and distribute “School *1518 Accountability 

Report Cards” each year. (Ballot Pamp. analysis of 

Prop. 98 by Legislative Analyst as presented to the 

voters, Gen. Elec. (Nov. 8, 1988), p. 78, some capi-

talization and all paragraphing omitted.) 
 

FN1 Proposition 98 (Stats. 1988, p. A-264 et 

seq.) added two sections to the California 

Constitution, amended two other constitu-

tional provisions and added six sections to 

the Education Code. It added section 5.5 to 

article XIII B of the California Constitution, 

amended section 2 of article XIII B, amended 

section 8 of article XVI, added section 8.5 to 

article XVI, and added sections 33126, 

35256, 41300.1, 14020.1, 14022 and 41302.5 

to the Education Code. 
 

The full text of Proposition 98 is set out in the 

appendix to this opinion. 
 

To these ends, Proposition 98 sets a minimum 

funding level for “the monies to be applied by the state 

for the support of school districts and community 

college districts. ...” ( Cal. Const., art. XVI, § 8, subd. 

(b).) It is around this phrase that the present contro-

versy swirls. At issue in this case is the validity of the 

Legislature's decision to include funding for the Child 

Care and Development Services Act ( Ed. Code, § 

8200 et seq.) within the educational funding guaran-

tees of Proposition 98. This decision was implemented 

by the enactment of Education Code section 41202, 
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subdivision (f), which declares that “ 'monies to be 

applied by the state for the support of school districts 

and community college districts,' as used in Section 8 

of Article XVI of the California Constitution, shall 

include funds appropriated for the Child Care and 

Development Services Act ....” 
 

The California Teachers Association and three of 

its officers filed a petition for writ of mandate against 

the Director of Finance, the state Treasurer and the 

state Superintendent of Public Instruction to prohibit 

the inclusion of funding for the Child Care and De-

velopment Services Act within the Proposition 98 

education funding guarantee. By stipulation, the Cal-

ifornia Children's Lobby, the Professional Association 

of Childhood Educators, the California Assocation for 

the Education of Young Children, and the Child De-

velopment Administrators Assocation, intervened in 

the action as real parties in interest. The trial court 

issued a writ of mandate prohibiting defendants from 

including any funds allocated to or administered by 

any entity or agency other than a school district as 

defined in Education Code section 41302.5, within the 

Proposition 98 educational funding guarantees, and 

declaring that Education Code sections 8203.5, sub-

division (c), and 41202, subdivision (f), which include 

funding for the Child Care and Development Services 

Act within the Proposition 98 guarantees, are uncon-

stitutional. Bill Honig, the State Superintendent of 

Public Instruction, and the real parties in interest ap-

peal. We shall reverse. 
 

I Procedural Background 
Proposition 98 provides for the improvement of 

public education in two basic ways. The first, which is 

not implicated in this appeal, involves the allocation of 

state revenues in excess of the state appropriations 

limitation to elementary, high school and community 

college districts on a per-enrollment *1519 basis for 

use solely for the purposes of instructional improve-

ment and accountability. ( Cal. Const., art. XIII B, § 2; 

art. XVI, § 8.5.) The second way, and the one involved 

here, establishes a minimum guaranteed state educa-

tion funding level for “the moneys to be applied by the 

State for the support of school districts and commu-

nity college districts ....” ( Cal. Const., art. XVI, § 8, 

subd. (b).) 
FN2 

 
FN2 Under Proposition 98 the minimum 

funding level is set as the greater of (1) the 

same percentage of general fund revenues as 

was set aside for school districts and com-

munity colleges in the 1986-1987 school 

year, or (2) the amount necessary to ensure 

that total state and local allocations be equal 

to the prior year's allocations, adjusted for 

cost of living and enrollment changes. ( Cal. 

Const., art. XVI, § 8, subd. (b).) A third test 

was added at the June 1990 Primary Election 

by the passage of Proposition III. That 

measure is not involved here. 
 

After its passage, the Legislature acted to im-

plement Proposition 98. ( Ed. Code, § 41200 et seq. 

[unless otherwise specified, all further statutory ref-

erences will be to the Education Code].) One aspect of 

the Legislature's implementation is at issue in this 

appeal. As we have noted, in section 41202, subdivi-

sion (f), the Legislature provided, among other things: 

“ 'State General Fund revenues appropriated for 

school districts and community college districts, 

respectively' and 'monies to be applied by the state for 

the support of school districts and community college 

districts,' as used in Section 8 of Article XVI of the 

California Constitution, shall include funds appropri-

ated for the Child Care and Development Services Act 

pursuant to Chapter 2 (commencing with Section 

8200) of Part 6 ....” 
 

In order to ensure that the Child Care and De-

velopment Services Act serves the purposes of public 

education, the Legislature enacted section 8203.5, 

which provides: “(a) The Superintendent of Public 

Instruction shall ensure that each contract entered into 

under this chapter to provide child care and devel-

opment services, or to facilitate the provision of those 

services, provides support to the public school system 

of this state through the delivery of appropriate edu-

cational services to the children served pursuant to the 

contract. [¶] (b) The Superintendent of Public In-

struction shall ensure that all contracts for child care 

and development programs include a requirement that 

each public or private provider maintain a develop-

mental profile to appropriately identify the emotional, 

social, physical, and cognitive growth of each child 

served in order to promote the child's success in the 

public schools. To the extent possible, the State De-

partment of Education shall provide a developmental 

profile to all public and private providers using ex-

isting profile instruments that are most cost efficient. 

The provider of any program operated pursuant to a 

contract under Section 8262 shall be responsible for 
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maintaining developmental profiles upon entry 

through exit from a child developmental program. [¶] 

Notwithstanding any other provision of law, 'moneys 

to be applied by the [s]tate,' as used in subdivision (b) 

of *1520 Section 8 of Article XVI of the California 

Constitution, includes funds appropriated for the 

Child Care and Development Services Act pursuant to 

Chapter 2 (commencing with Section 8200) of Part 6, 

whether or not those funds are allocated to school 

districts, as defined in Section 41302.5, or community 

college districts. [¶] (d) This section is not subject to 

Part 34 (commencing with Section 62000).” 
FN3

 *1521  
 

FN3 In an uncodified provision the Legisla-

ture explained its purpose for including child 

care and development funds in the Proposi-

tion 98 funding guarantee: “The Legislature 

finds and declares as follows: [¶] (a) Since 

1932, early childhood education and child 

development programs have been operated as 

part of the school programs that are con-

ducted under the authority of the Superin-

tendent of Public Instruction. In the 1988-89 

fiscal year, 110,000 children in California 

were served in the state program of early 

childhood education and child development 

administered by the Superintendent of Public 

Instruction, as set forth in Chapter 2 (com-

mencing with section 8200) of Part 6 of the 

Education Code. [¶] (b) Participation and 

enrollment in an early childhood education or 

child development program provides an op-

portunity for many children to hear their first 

English words (one in three speaks another 

language), to be introduced to the idea of 

numbers, to develop basic language con-

cepts, to learn how to get along with other 

children and adults, and to begin to develop a 

positive self-image. [¶] (c) The Legislature 

has stated its intent that early childhood ed-

ucation and child development programs be a 

'concomitant part of the educational system' 

by providing young children an equal op-

portunity for later school success. Those 

programs are considered by the general pub-

lic to be an integral and essential part of the 

state's public education system. [¶] (d) Early 

childhood education programs for chldren of 

low-income families have been shown to in-

crease high school graduation rates and col-

lege entry rates, to reduce the need for special 

education and grade level retention, and to 

reduce high school dropout rates. [¶] (e) In 

the state's early childhood education and 

development programs, each child is to re-

ceive an education program which is appro-

priate to his or her developmental, cultural, 

and linguistic needs. Each child is to receive 

a developmental profile, updated at regular 

intervals, which will be passed on to his or 

her elementary school. [¶] (f) In view of the 

unique function of early childhood education 

and child development programs, in sup-

porting school districts by directly preparing 

children for participation in the public 

schools and by assisting those children in 

resolving special school-related problems, 

these programs constitute an essential and 

integral component of the overall system to 

carry out the mission of the public schools. 

Accordingly, in order to fully implement 

subdivision (b) of Section 8 of Article XVI of 

the California Constitution, which requires, 

in its introductory paragraph, a minimum 

level of funding 'for the support of' school 

districts, as defined, and community college 

districts, it is necessary to include, within the 

calculation of that funding, the funding pro-

vided by the Legislature for all early child-

hood education and development programs. 

Moreover, in accordance with the educa-

tional role of those programs, it is the re-

sponsibility of the Superintendent of Public 

Instruction to continue to ensure that all 

contracts for early childhood education and 

child develpment programs provide support 

to the public school system of this state 

through the delivery of appropriate educa-

tional services to the children served by the 

program. In addition, Section 8262.1 of the 

Education Code, as added by this act [in fact 

there is no section 8262.1], constitutes a 

necessary statutory implementation of that 

determination, which is consistent with the 

legislative history of the statutes that provide 

for the operation of early childhood educa-

tion and child development programs. [¶] (g) 

For the period from the 1986-87 fiscal year to 

the present, the state's early childhood edu-

cation and development programs have re-

ceived funding adjustments for cost-of-living 

and enrollment increases that have been 

lower, overall, than the comparable adjust-

ments for base revenue limits for school dis-
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tricts. [¶] However, it is the intent of the 

Legislature that the inclusion of early child-

hood education and child development pro-

grams within the calculation of the state's 

education funding obligation pursuant to 

Proposition 98 is not to result in requiring in 

that calculation the use of the lower level of 

funding received by these programs in the 

1986- 87 fiscal year.” (Stats. 1989, ch. 1394, 

§ 1.) 
 

The Child Care and Development Services Act is 

contained in sections 8200 through 8498. It is a com-

prehensive statewide master plan for child care and 

development services for children to age 14 and their 

parents. (§ 8201, subd. (a).) Among other things it 

includes such items as resource and referral programs 

(§§ 8210-8215), campus child care and development 

programs (§ 8225), migrant child care and develop-

ment programs (§§ 8230-8233), preschool programs 

(§ 8235), general child care and development pro-

grams (§§ 8240-8242), and programs for children with 

special needs (§§ 8250-8252). Services under this 

statutory scheme may be provided directly by school 

districts or local education agencies or by contracts 

through such agencies, or services may be provided by 

private parties contracting with the state Department 

of Education. (See rep., Child Development, Program 

Facts, prepared by the Dept. of Ed., Child Develop-

ment Div., Field Services Branch (1989) pp. 12-13.) 

Programs under the Child Care and Development 

Services Act are under the general supervision of the 

Superintendent of Public Instruction. (§ 8203.) In 

some instances federal funding is available and the 

Legislature has declared that federal reimbursement 

shall be claimed where available and that the De-

partment of Education is designated as “the single 

state agency” responsible for the programs under 

federal requirements. (§§ 8205-8207.) 
 

Plaintiffs filed this action to prohibit the inclusion 

of funding for the Child Care and Development Ser-

vices Act within the Proposition 98 education funding 

guarantee. 
FN4

 They maintain that funds which are not 

allocated directly to and administered by school dis-

tricts cannot be included within the provisions of 

Proposition 98. 
FN5

 The trial court agreed with plain-

tiffs. It concluded that Proposition 98 is not intrinsi-

cally ambiguous and that its *1522 plain meaning 

requires that only appropriations allocated to, and 

administered by, school districts satisfy its minimum 

funding requirement. As the trial court saw it, “[t]he 

phrase 'monies to be applied by the state for the sup-

port of school districts,' taken as a whole, clearly refers 

to financial allocations for the financial support of 

school districts, and not the financial support of pri-

vate child care and development programs which 

incidentallly benefit school districts.” Judgment was 

entered accordingly and this appeal followed. 
 

FN4 Plaintiffs also contested the inclusion of 

funding for certain other types of programs 

within the Proposition 98 guarantee. In his 

answer defendant Bill Honig, as Superin-

tendent of Public Instruction, conceded that 

plaintiffs are correct with respect to these 

other programs and no other party contests 

this concession. This appeal concerns only 

funding for the Child Care and Development 

Services Act. 
 

FN5 The Director of the Department of Fi-

nance, filed an answer in which he agreed 

with plaintiffs and he is a respondent in this 

appeal. The former state Treasurer success-

fully demurred on the ground that his func-

tion in this regard is purely ministerial and 

the Treasurer is not a party on appeal. De-

fendant Honig contested the petition with 

respect to child care and development pro-

grams and he is an appellant herein. As we 

have noted, the parties stipulated that the 

Children's Lobby et alia be permitted to in-

tervene as real parties in interest and they are 

also appellants in this appeal. Amici curiae 

briefs in support of appellants have been filed 

by the state Legislature, the California Con-

gress of Parents, Teachers and Students, Inc., 

and certain child advocacy and care provider 

organizations. 
 

II Historical Background 
There can be no doubt that education has histor-

ically been accorded an ascendant position in this 

state. Indeed, at the very start, article IX of our 1849 

Constitution created the office of Superintendent of 

Public Instruction; required the Legislature to en-

courage by all suitable means the promotion of intel-

lectual, scientific, moral and agricultural improve-

ment; required the Legislature to establish a system of 

common schools; and established a fund for the sup-

port of the common schools. (See Stats. 1849, p. 32.) 
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As this recitation will demonstrate, the preeminent 

position of education in California has been a constant 

in a world of governmental flux. Section 1 of article 

IX of the Constitution now provides, as it has since 

1879: “A general diffusion of knowledge and intelli-

gence being essential to the preservation of the rights 

and liberties of the people, the Legislature shall en-

courage by all suitable means the promotion of intel-

lectual, scientific, moral, and agricultural improve-

ment.” Section 5 of article IX presently mandates, as it 

has since 1879: “The Legislature shall provide for a 

system of common schools by which a free school 

shall be kept up and supported in each district at least 

six months in every year, after the first year in which a 

school has been established.” Since 1933, our Con-

stitution has provided that from state revenues there 

shall first be set apart the moneys to be applied by the 

state for the support of the public school system and 

institutions of higher education. ( Cal. Const., art. 

XVI, § 8, subd. (a); see former art. XIII, § 15, Stats. 

1935, p. IXIX.) 
 

Section 6 of article IX of our Constitution estab-

lishes a State School Fund. That section provides, in 

relevant part: “The Legislature shall add to the State 

School Fund such other means from the revenues of 

the State as shall provide in said fund for apportion-

ment in each fiscal year, an amount not less than one 

hundred eighty dollars ($180) per pupil in average 

daily attendance in the kindergarten schools, elemen-

tary schools, secondary schools, and technical schools 

in the Public School System during the next *1523 

preceding fiscal year. [¶] The entire State School Fund 

shall be apportioned in each fiscal year in such manner 

as the Legislature may provide, through the school 

districts and other agencies maintaining such schools, 

for the support of, and aid to, kindergarten schools, 

elementary schools, secondary schools, and technical 

schools except that there shall be apportioned to each 

school district in each fiscal year not less than one 

hundred twenty dollars ($120) per pupil in average 

daily attendance in the district during the next pre-

ceding fiscal year and except that the amount appor-

tioned to each school district in each fiscal year shall 

be not less than twenty-four hundred dollars 

($2,400).” 
 

Article IX, section 6, of the Constitution also 

provides in part: “The Public School System shall 

include all kindergarten schools, elementary schools, 

secondary schools, technical schools, and State col-

leges, established in accordance with law and, in ad-

dition, the school districts and other agencies author-

ized to maintain them. (1)(See fn. 6.) No school or 

college or any other part of the Public School System 

shall be, directly or indirectly, transferred from the 

Public School System or placed under the jurisdiction 

of any authority other than one included within the 

Public School System.” 
FN6 

 
FN6 The University of California is a public 

trust which finds its roots in the Constitution 

of 1849. (See Stats. 1849, p. 32; and see Cal. 

Const., art. IX, § 9.) The University of Cali-

fornia has “full powers of organization and 

government” subject only to limited legisla-

tive control. (Ibid.) As such, it is not part of 

the Public School System and is subject to 

entirely different legal standards. The Uni-

versity of California is beyond the scope of 

the issues presented in this appeal. 
 

For the administration of this public school sys-

tem, the Constitution creates the office of Superin-

tendent of Public Education and establishes a State 

Board of Education. ( Cal. Const., art. IX, §§ 2, 2.1.) It 

provides for county boards of education and superin-

tendents of schools. ( Cal. Const., art. IX, §§ 3-3.3.) It 

permits city charters to provide for the election or 

appointment of boards of education. ( Cal. Const., art. 

IX, § 16.) Section 14 of article IX provides: “The 

Legislature shall have power, by general law, to pro-

vide for the incorporation and organization of school 

districts, high school districts, and community college 

districts, of every kind and class, and may classify 

such districts. [¶] The Legislature may authorize the 

governing boards of all school districts to initiate and 

carry on any programs, activities, or to otherwise act 

in any manner which is not in conflict with the laws 

and purposes for which school districts are estab-

lished.” 
 

(2) It has been and continues to be the legislative 

policy of this state to strengthen and encourage local 

responsibility for control of public education *1524 

through local school districts. (§ 14000.) 
FN7

 Never-

theless, education and the operation of the public 

schools remain matters of statewide rather than local 

or municipal concern. ( Hall v. City of Taft (1956) 47 

Cal.2d 177, 179 [ 302 P.2d 574]; Esberg v. Badaracco 

(1927) 202 Cal. 110, 115- 116 [ 259 P. 730]; Kennedy 

v. Miller (1893) 97 Cal. 429, 431 [ 32 P. 558]; 
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Whisman v. San Francisco Unified Sch. Dist. (1978) 

86 Cal.App.3d 782, 789 [ 150 Cal.Rptr. 548].) Hence, 

local school districts are deemed to be agencies of the 

state for the administration of the school system and 

have been described as quasi-municipal corporations. 

( Hall v. City of Taft, supra, 47 Cal.2d at p. 181; Pass 

School Dist. v. Hollywood Dist. (1909) 156 Cal. 416, 

418 [ 105 P. 122]; Hughes v. Ewing (1892) 93 Cal. 

414, 417; Town of Atherton v. Superior Court (1958) 

159 Cal.App.2d 417, 421 [ 324 P.2d 328].) Thus, a 

school district is not a distinct and independent body 

politic and is not free and independent of legislative 

control. ( Allen v. Board of Trustees (1910) 157 Cal. 

720, 725-726 [ 109 P. 486].) 
 

FN7 Although state funding for education is 

designed to enhance local responsibility for 

education, the Legislature has found it unde-

sirable to yield total monetary authority to 

school districts. In the Statutes of 1981, 

chapter 100, section 1, at page 653, it is said: 

“The Legislature finds and declares that as a 

matter of policy the setting aside of categor-

ical support for school districts is necessary 

to ensure the adequate funding for programs 

such as the provision of textbooks, pupil 

transportation, teacher retirement, special 

education for individuals with exceptional 

needs, and for educationally disadvantaged 

youths. The Legislature supports this policy 

of appropriating separately funds for special 

purposes because it provides funds for the 

intended purposes of the programs and be-

cause the substantial variation from district to 

district in terms of financial need for the 

programs cannot be accommodated ade-

quately in general school support formulas. 

Although this act does not appropriate funds 

for inflation for categorical programs, it is the 

intent of the Legislature that, because cate-

gorical programs provide essential educa-

tional services, these programs should re-

ceive general inflation funds as provided in 

the Budget Act for other state programs.” 

Our Supreme Court has determined that un-

der our Constitution education is uniquely 

important and cannot be left totally under 

local monetary control. ( Serrano v. Priest 

(1971) 5 Cal.3d 584, 614 [ 96 Cal.Rptr. 601, 

487 P.2d 1241].) 
 

(3) The Legislature's power over the public school 

system has been variously described as exclusive, 

plenary, absolute, entire, and comprehensive, subject 

only to constitutional constraints. ( Hall v. City of Taft, 

supra, 47 Cal.2d at p. 181; Pass School Dist. v. Hol-

lywood Dist., supra, 156 Cal. at p. 419; San Carlos 

Sch. Dist. v. State Bd. of Education (1968) 258 

Cal.App.2d 317, 324 [ 65 Cal.Rptr. 711]; Town of 

Atherton v. Superior Court, supra, 159 Cal.App.2d 

417, 421.) Indeed, it is said that the Legislature cannot 

delegate ultimate responsibility over education to 

other public or private entities. ( Hall v. City of Taft, 

supra, 47 Cal.2d at p. 181; Piper v. Big Pine School 

Dist. (1924) 193 Cal. 664, 669 [ 226 P. 926].) Con-

sequently, regulation of the education system by the 

Legislature will be held to be controlling over any 

inconsistent local attempts at regulation or admin-

istration of the schools. ( Hall v. City of Taft, supra, 47 

Cal.2d at p. 181; *1525Esberg v. Badaracco, su-

pra,    202 Cal. at pp. 115- 116; Whisman v. San 

Francisco Unified Sch. Dist., supra, 86 Cal.App.3d at 

p. 789.) And no one may obtain rights vested against 

state control by virtue of local provisions, ordinances 

or regulations. ( Whisman v. San Francisco Unified 

Sch. Dist., supra, 86 Cal.App.3d at p. 789.) 
 

The Legislature, in the exercise of its sweeping 

authority over education and the school system, has 

the power to create, abolish, divide, merge, or alter the 

boundaries of school districts. ( Allen v. Board of 

Trustees, supra, 157 Cal. at pp. 725-726; Pass School 

Dist. v. Hollywood Dist., supra, 156 Cal. at p. 418; 

Hughes v. Ewing, supra, 93 Cal. at p. 417.) Indeed, the 

state is the beneficial owner of school property and 

local districts hold title as trustee for the state. ( Hall v. 

City of Taft, supra, 47 Cal.2d at pp. 181-182; Chico 

Unified Sch. Dist. v. Board of Supervisors (1970) 3 

Cal.App.3d 852, 855 [ 84 Cal.Rptr. 198]; Town of 

Atherton v. Superior Court, supra, 159 Cal.App.2d at 

p. 421.) “School moneys belong to the state, and the 

apportionment of funds to a school district does not 

give that district a proprietary right therein.” ( Butler v. 

Compton Junior College Dist. (1947) 77 Cal.App.2d 

719, 729 [ 176 P.2d 417]; see also Gridley School 

District v. Stout (1901) 134 Cal. 592, 593 [ 66 P. 

785].) It follows that the Legislature can transfer 

property and apportion debts between school districts 

as it sees fit. ( Pass School Dist. v. Hollywood Dist., 

supra, 156 Cal. at pp. 418-419; Hughes v. Ewing, 

supra, 93 Cal. at p. 417; San Carlos Sch. Dist. v. State 

Bd. of Education, supra, 258 Cal.App.2d at p. 324.) 
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While few will deny the critical importance of 

education, the needs of the public education system 

often conflict with other desires of the electorate, 

especially that of minimizing the tax burden imposed 

upon the populace. Fewer still would deny that fi-

nancing the public educational system in this state is 

Byzantine in its intricacy and complexity. Public ed-

ucation financing involves two basic, broad, and in-

terrelated problems: public school resource produc-

tion (how the funds are raised), and public school 

resource deployment (how the funds are spent). (See 

Andrews, Serrano II: Equal Access to School Re-

sources and Fiscal Neutrality-A View From Wash-

ington State (1977) 4 Hast. Const.L.Q. 425, 429, fn. 

18 [hereafter Equal Access to School Resources].) 

Public school financing is complicated by such mat-

ters as whether revenue should be raised through state 

or local taxation or some combination of both (see 

Serrano v. Priest (1976) 18 Cal.3d 728, 747 [ 135 

Cal.Rptr. 345, 557 P.2d 929] [hereafter Serrano II]; 

and see Equal Access to School Resources, supra, 4 

Hast. Const.L.Q. at pp. 445-446); disparate tax base to 

units of average daily attendance (ADA) ratios among 

various districts (see Serrano v. Priest, supra, 5 Cal.3d 

at p. 592 [hereafter Serrano I]); the willingness (or 

ability) of local voters to authorize increased taxes or 

expenditures for education (see Serrano II, supra, 18 

Cal.3d at p. 769); the *1526 availability of federal 

funding for educational programs and the sometimes 

inflexible qualification criteria for such funding (see 

Stats. 1981, ch. 100, § 1.3, pp. 653-654); the differing 

needs of schools and their students (see Stats. 1981, 

ch. 100, § 1, p. 653); and the difficulty of determining 

what types of services or programs should or should 

not be included within the educational budget (see 

Equal Access to School Resources, supra, 4 Hast. 

Const.L.Q. at pp. 441-442.) Although these matters 

are by no means exhaustive, they do illustrate the 

inherent complexity involved in developing an ade-

quate formula for school support. 
 

In the past 20 years state funding for education 

has been significantly influenced by several legal and 

political events. The changes began in 1971, a time 

when the major source of school revenue was derived 

from local real property taxes. ( Serrano I, supra, 5 

Cal.3d at p. 592.) The state then contributed aid to 

school districts in two forms: “basic state aid,” which 

was a flat financial grant per pupil per year; and 

“equalization aid,” which was based upon the assessed 

valuation of property per pupil within the district. (Id. 

at p. 593.) This educational status quo was challenged 

in Serrano I, a class action in which the plaintiffs 

maintained that the public school financing system 

created disparate educational opportunities based 

upon wealth. It was asserted that due to a substantial 

dependence upon local property taxes children from 

wealthy districts received greater educational oppor-

tunities than children from poorer districts. 
FN8

 In 

1971, the California Supreme Court held that wealth is 

a suspect classification and that education constitutes 

a fundamental interest and thus the state plan should 

be subjected to strict scrutiny under equal protection 

principles. (Id. at pp. 614-615.) The high court con-

cluded that an educational system which produces 

disparities of opportunity based upon district wealth 

would fail to meet constitutional requirements and the 

action was remanded for trial of the factual allegations 

of the complaint. (Id. at p. 619.) 
 

FN8 It has been pointed out that the wealth of 

a school district will not necessarily reflect 

the wealth of families it serves. For example, 

a district might have a high assessed valua-

tion to ADA ratio because it includes areas 

which are heavily developed for commercial 

or industrial purposes, yet serve families who 

live near such areas because they cannot af-

ford to move to more affluent areas. Con-

versely, a suburban or rural district may serve 

relatively affluent students yet lack a high 

assessed valuation to ADA ratio because it 

lacks any commercially developed areas 

within its boundaries. In Serrano I the Court 

disregarded this possibility because it was 

reviewing a demurrer to a complaint which 

alleged that there was a correlation between 

the wealth of a district and its residents and 

for the more basic reason that it did not be-

lieve that disparities in educational opportu-

nities could be permitted simply because they 

reflected the wealth of the district rather than 

the individual. (Id. at pp. 600-601.) 
 

After Serrano I, the Legislature modified the 

formula for state education aid in an effort to eliminate 

its objectionable features. The parties stipulated that 

the modified formula should be considered at trial. ( 

*1527Serrano II, supra, 18   Cal.3d at pp. 736-737.) 

Also during the pendency of the trial court proceed-

ings, the United States Supreme Court rendered its 
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opinion in San Antonio School District v. Rodriguez 

(1973) 411 U.S. 1 [36 L.Ed.2d 16, 93 S.Ct. 1278]. 

There, the Texas public school financing system, 

which was substantially similar to ours, was upheld by 

the federal high court. The court concluded that the 

Texas system did not result in a suspect classification 

based upon wealth and did not affect a fundamental 

interest and thus needed only to meet the “rational 

relationship” test under equal protection principles. 

(Id. at pp. 33-34, 48-55, 61-62 [36 L.Ed.2d at pp. 

42-43, 51-56, 59-60].) Thereafter the Serrano trial 

court held that California's public education financing 

scheme violated independent state equal protection 

guarantees. In Serrano II, the California Supreme 

Court affirmed the judgment of the trial court which 

gave the state six years for bringing the public school 

financing system into constitutional compliance. ( 18 

Cal.3d at pp. 749, 777.) 
 

Meanwhile, at the June 1978 Primary Election the 

voters enacted Proposition 13, which added article 

XIII A to the California Constitution. That measure 

changed California's real property tax system from a 

current value system to an acquisition value system 

and limited the tax rates which could be imposed upon 

real property. (See Amador Valley Joint Union High 

Sch. Dist. v. State Bd. of Equalization (1978) 22 

Cal.3d 208, 220, 238 [ 149 Cal.Rptr. 239, 583 P.2d 

1281].) In an effort to mitigate the effects of article 

XIII A upon local governments and schools, the Leg-

islature enacted a bailout bill to distribute surplus state 

funds to local agencies. (See Sonoma County Organ-

ization of Public Employees v. County of Sonoma 

(1979) 23 Cal.3d 296, 297 [ 152 Cal.Rptr. 903, 591 

P.2d 1].) Article XIII A also forced the state to assume 

a greater responsibility for financing the public school 

system. (§ 41060.) 
 

In the November 1979 Special Statewide Election 

the voters enacted Proposition 4 to add article XIII B 

to the California Constitution. Article XIII B imposes 

limitations upon the power of all California govern-

mental entities to appropriate funds for expenditures. ( 

Cal. Const., art. XIII B, §§ 1, 8, subds. (a), (b).) 

Revenues received by any governmental entity in 

excess of its appropriations limit must be returned by a 

revision of tax rates or fee schedules within the next 

two fiscal years. ( Cal. Const., art. XIII B, § 2.) The 

measure also provides that whenever the state man-

dates a new program or higher level of service upon 

local governments, it must provide a subvention of 

funds to reimburse local government for the added 

costs. ( Cal. Const., art. XIII B, § 6.) 
 

It can be seen that as a result of the events of the 

1970's the already difficult task of financing public 

education was made even more formidable. *1528 As 

a result of article XIII A, the state was forced to as-

sume a greater share of the responsibility for funding 

education. Any formula for funding education would 

be required to meet equal protection principles as set 

forth in the Serrano decisions. And as a result of arti-

cle XIII B, there was certain to be greater competition 

for the state revenues within the appropriations limit. 

It was against this background that the voters enacted 

Proposition 98 at the November 1988 General Elec-

tion. 
 

III Matters Not in Issue 
The question presented in this appeal can best be 

addressed when it is narrowed to its appropriate scope 

by elimination of what is not involved. We are not 

here concerned with whether the Child Care and De-

velopment Services Act in fact completely entails an 

educationally related program. (4) While the Legis-

lature is given broad authority over education, it 

cannot divert education funds for other purposes. ( 

Crosby v. Lyon (1869) 37 Cal. 242, 245.) But plaintiffs 

did not and cannot reasonably contend that the child 

care program under attack does not at least in part 

serve an educational purpose. Education is a broad and 

comprehensive matter. ( Board of Trustees v. County 

of Santa Clara (1978) 86 Cal.App.3d 79, 84 [ 150 

Cal.Rptr. 109].) It “[c]omprehends not merely the 

instruction received at school or college, but the whole 

course of training; moral, religious, vocational, intel-

lectual, and physical. Education may be particularly 

directed to either the mental, moral, or physical pow-

ers and faculties, but in its broadest and best sense it 

relates to them all. [It includes the] [a]cquisition of all 

knowledge tending to train and develop the individu-

al.” (Black's Law Dict. (5th ed. 1979) p. 461, col. 2.) 

Our Constitution places a similarly broad meaning 

upon education when it requires the Legislature to 

“encourage by all suitable means the promotion of 

intellectual, scientific, moral, and agricultural im-

provement.” ( Cal. Const., art. IX, § 1.) 
FN9

 Moreover, 

under our Constitution the Legislature is given broad 

discretion in determining the types of programs and 

services which further the purposes of education. ( 

Veterans' Welfare Board v. Riley (1922) 189 Cal. 159, 

164-166 [ 208 P. 678, 22 A.L.R. 1531]; University of 

531
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So. California v. Robbins (1934) 1 Cal.App.2d 523, 

528 [ 37 P.2d 163].) It cannot be said that the Legis-

lature has been arbitrary and unreasonable in its de-

termination that the Child Care and Development 

Services Act furthers the purposes of public education. 
 

FN9 While “education” is sufficiently broad 

to include religious training, specific provi-

sions of the state and federal Constitutions 

exclude religious training from governmental 

education programs. (U.S. Const., Amend. I; 

Cal. Const., art. I, § 4, art. IX, § 8.) 
 

We are not here concerned with the question 

whether the Legislature's implementation of Proposi-

tion 98 is partially invalid or invalid as applied. *1529 

Plaintiffs claim that the inclusion of funding for the 

Child Care and Development Services Act within the 

Proposition 98 funding requirement is invalid in toto 

and on its face. They argue that Proposition 98 funds 

must be transferred to school districts which then have 

total discretion to determine how those funds should 

be spent. They did not present evidence or argument to 

establish that portions of the Child Care and Devel-

opment Act lack a sufficient nexus to education to be 

included in education funding or that the manner in 

which it is carried out by the Superintendent of Public 

Instruction does not support and further the purpose of 

education. (5) “Because this is a challenge to the facial 

validity of the [the statute], our task is to determine 

whether the statute can constitutionally be applied. 'To 

support a determination of facial unconstitutionality, 

voiding the statute as a whole, petitioners cannot 

prevail by suggesting that in some future hypothetical 

situation constitutional problems may possibly arise as 

to the particular application of the statute. ... Rather, 

petitioners must demonstrate that the act's provisions 

inevitably pose a present total and fatal conflict with 

applicable constitutional prohibitions.' ” ( Arcadia 

Unified School Dist. v. State Dept. of Education 

(1992) 2 Cal.4th 251, 267 [ 5 Cal.Rptr.2d 545, 825 

P.2d 438], italics in original.) 
 

We are not here concerned with the advisability 

or wisdom of the Legislature's decision. 
FN10

 (6) Under 

our form of government, policymaking authority is 

vested in the Legislature and neither arguments as to 

the wisdom of an enactment nor questions as to the 

motivation of the Legislature can serve to invalidate 

particular legislation. ( City and County of San Fran-

cisco v. Cooper (1975) 13 Cal.3d 898, 913 [ 120 

Cal.Rptr. 707, 534 P.2d 403]; County of Los Angeles 

v. Superior Court (1975) 13 Cal.3d 721, 727 [ 119 

Cal.Rptr. 631, 532 P.2d 495]; Galvan v. Superior 

Court (1969) 70 Cal.2d 851, 869 [ 76 Cal.Rptr. 642, 

452 P.2d 930]; Wilke & Holzheiser, Inc. v. Dept. of 

Alcoholic Bev. Control (1966) 65 Cal.2d 349, 359 [ 55 

Cal.Rptr. 23, 420 P.2d 735].) As a court of review our 

role is limited to determining whether the Legislature's 

choice is constitutionally prohibited. (Ibid.) 
 

FN10 For this reason we deny the request of 

amici curiae that we take judicial notice of 

certain legislative materials. The submitted 

documents tend to establish the value of, and 

the need for, funding for child care and de-

velopment programs. Those are matters 

within the Legislature's prerogative and we 

may not superintend its determination. 
 

Furthermore, we are not concerned here with 

statutory inconsistency. Instead, the issue relates 

solely to the construction of constitutional provisions. 

Proposition 98 added certain statutory provisions to 

the Education Code, Section 13 of Proposition 98 

provides: “No provision of this Act may be changed 

except to further its purposes by a bill passed by a vote 

of two-thirds of the membership of both houses of the 

Legislature and signed *1530 by the Governor.” The 

legislation challenged by plaintiffs was enacted by the 

requisite two-thirds majorities and signed by the 

Governor. Accordingly, it is the constitutional provi-

sions of Proposition 98 which are at issue in this case. 
 

Finally, we are not here concerned with article 

XVI, section 8.5 of the Constitution, also added by 

Proposition 98. In that provision the voters determined 

that, within certain limits, state revenues in excess of 

the state appropriations limit should be used to im-

prove education in the elementary and secondary 

schools and community colleges rather than be re-

turned to the populace. The measure is self-executing; 

it requires no legislative action. Each year the Con-

troller must transfer and allocate such excess revenues 

to the state school fund restricted for school districts 

and community colleges, and then must allocate those 

funds to the districts and community colleges on a 

per-enrollment basis. ( Cal. Const., art. XVI, § 8.5, 

subds. (a), (c).) Those sums may be expended solely 

for purposes of instructional improvement and ac-

countability. ( Cal. Const., art. XVI, § 8.5, subd. (d).) 
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Article XVI, section 8.5 is an entirely different 

matter than article XVI, section 8. Section 8.5 deals 

with revenues which are constitutionally beyond the 

Legislature's spending prerogatives under article XIII 

B. Section 8.5 does not extend the Legislature's 

spending power to excess revenues; rather it imposes a 

self-executing, ministerial duty upon the Controller to 

transfer such excess revenues to a restricted portion of 

the school fund and thence to allocate such revenues to 

school districts and community college districts on a 

per-enrollment basis. Section 8.5 specifically restricts 

the purposes for which those funds may be expended. 

The specific provisions of section 8.5 would prohibit 

the Legislature from retaining and utilizing those 

funds for purposes of the Child Care and Development 

Services Act. 
 

IV Issue on Appeal 
In this case we are concerned with whether 

funding for the Child Care and Development Services 

Act is on its face beyond the educational funding 

requirements of article XVI, section 8, of the Consti-

tution as enacted by Proposition 98. 
 

Defendant Honig contends that the Legislature 

has plenary power to define how California's public 

school system operates as well as what entities con-

stitute that system. Given that absolute authority, 

which remains undiminished by the enactment of 

Proposition 98, the Legislature was empowered to 

include funds for early childhood education and child 

development within the minimum funding guarantee 

established by that initiative. *1531 He argues that the 

trial court, contrary to the settled and fundamental 

principles of constitutional adjudication, misconstrued 

the critical phrase “moneys to be applied by the State 

for the support of school districts” to be limited to 

funds directly allocated to school districts. In his view, 

“the definition of 'school districts' set forth in Propo-

sition 98 is far from precise. Its uncertainty in fact 

made it necessary for the Legislature to refine and 

clarify which entities in the public school system were 

to be counted as falling within its minimum funding 

guarantee. This the Legislature did, three times. [¶] 

More importantly, nothing in Proposition 98 or any 

other provision of law either expressly or implicitly 

restricted the Legislature from including [the Califor-

nia Department of Education's] direct provision of 

child development services through contracts with 

private agencies within that guarantee. Since 1972, the 

Legislature has determined that private agencies, as 

well as public agencies, have been integral to the 

statewide provision of such services under the Child 

Development Act, and thereby to California's public 

school system. Accordingly, the Legislature's imple-

mentation of Proposition 98 in Sections 41202(f) and 

8203.5(c) was not only possible and reasonable, it was 

consistent with its prior acts which made private 

agency child development services a recognized part 

of the public school system.” 
 

(7a) Plaintiffs counter that the plain language of 

Proposition 98 demonstrates that the funds must go 

directly to school districts and not to private entities 

contracting with the Department of Education. As they 

read the key phrase of the initiative, “monies to be 

applied by the State for the support of school districts” 

means funds “allocated to” or “appropriated for” 

school districts. Consequently, so their argument goes, 

the inclusion of non-school-district programs within 

the initiative's guarantee nullifies the central purpose 

of Proposition 98. 
 

Real parties in interest argue alternatively that 

child development programs funded directly by the 

Department of Education are included within the 

phrase “school districts” but even if they are not, the 

Legislature has the power to amend the statutory 

definition of “school districts” contained in Proposi-

tion 98. 
 

In analyzing these constitutional contentions we 

are bound by several fundamental principles of con-

stitutional adjudication. (8) “ 'Unlike the federal Con-

stitution, which is a grant of power to Congress, the 

California Constitution is a limitation or restriction on 

the powers of the Legislature. Two important conse-

quences flow from this fact. First, the entire lawmak-

ing authority of the state, except the people's right of 

initiative and referendum, is vested in the Legislature, 

and that body may exercise any and all legislative 

powers which are not expressly, or by necessary im-

plication *1532 denied to it by the Constitution. ... [¶] 

Secondly, all intendments favor the exercise of the 

Legislature's plenary authority: ”If there is any doubt 

as to the Legislature's power to act in any given case, 

the doubt should be resolved in favor of the Legisla-

ture's action. Such restrictions and limitations [im-

posed by the Constitution] are to be construed strictly, 

and are not to be extended to include matters not 

covered by the language used.“ ' (Italics added.)” ( 

Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 
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168, 180 [ 172 Cal.Rptr. 487, 624 P.2d 1215], citing 

Methodist Hosp. of Sacramento v. Saylor (1971) 5 

Cal.3d 685, 691 [ 97 Cal.Rptr. 1, 488 P.2d 161], cita-

tions omitted.) 
 

(9) Another principle of constitutional adjudica-

tion requires that the constitutional provisions added 

by Proposition 98 be considered in light of all other 

relevant provisions of the Constitution, including 

those that contain, define, and limit the status of 

school districts and their relationship to the state. “The 

initiative amendment to the [C]onstitution itself must 

be interpreted in harmony with the other provisions of 

the organic law of this state of which it has become a 

part. To construe it otherwise would be to break down 

and destroy the barriers and limitations which the 

[C]onstitution, read as a whole, has cast about legis-

lation, both state and local.” ( Galvin v. Board of Su-

pervisors (1925) 195 Cal. 686, 692 [ 235 P. 450]. See 

also Edler v. Hollopeter (1931) 214 Cal. 427, 430 [ 6 

P.2d 245].) In Galvin v. Board of Supervisors, supra, 

195 Cal. 686, the petitioners sought to compel a 

county board of supervisors to submit an initiative 

ordinance to the local voters. The Supreme Court held 

that the provisions of the Constitution which reserve 

the initiative power to local voters must be construed 

in light of other provisions which contain, define, and 

limit the scope of permissible local legislation. (Id. at 

p. 692.) This precluded local voters from accom-

plishing by initiative that which was beyond the 

powers of the local board of supervisors. (Id. at p. 693. 

See also Giddings v. Board of Trustees (1913) 165 

Cal. 695, 698 [ 133 P. 479].) That principle of con-

struction applies here. 
 

(7b) When we consider Proposition 98 in light of 

other provisions of our Constitution, specifically arti-

cle IX, which is devoted to education, and the long, 

unbroken line of authorities interpreting such provi-

sions, we must reject an underlying premise of plain-

tiffs' argument. According to plaintiffs, the challenged 

legislation is invalid because it divests school districts 

of complete and total control over the funds the state is 

required to devote to education under Proposition 98. 

As plaintiffs put it: “Of course, if a school district 

decides to use part of its funding for child care and 

development programs, it is entitled to do so. It is also 

entitled to ignore child care and development alto-

gether, and use its funding for other programs that it 

considers to be a higher priority.” Nothing in Propo-

sition 98 states or implies *1533 that school districts 

are to have the autonomy claimed by plaintiffs. Article 

IX, section 5, of our Constitution still provides for one 

system of common schools, which implies a “unity of 

purpose as well as an entirety of operation, and the 

direction to the [L]egislature to provide 'a' system of 

common schools means one system which shall be 

applicable to all the common schools within the state.” 

( Kennedy v. Miller (1893) 97 Cal. 429, 432 [ 32 P. 

558], italics original; see also Serrano I, supra, 5 

Cal.3d at p. 595.) 
 

Since Proposition 98 did not alter the state's role 

in education, the Constitution continues to make ed-

ucation and the operation of the public schools a 

matter of statewide rather than local or municipal 

concern. ( Hall v. City of Taft, supra, 47 Cal.2d at p. 

179; Esberg v. Badaracco, supra, 202 Cal. at pp. 

115-116; Kennedy v. Miller, supra, 97 Cal. at p. 431; 

Whisman v. San Francisco Unified School Dist., su-

pra, 86 Cal.App.3d at p. 789.) Local school districts 

remain agencies of the state rather than independent, 

autonomous political bodies. ( Allen v. Board of 

Trustees, supra, 157 Cal. at pp. 725-726.) The Legis-

lature's control over the public education system is 

still plenary. ( Hall v. City of Taft, supra, 47 Cal.2d at 

pp. 180-181; Pass School Dist. v. Hollywood Dist., 

supra, 156 Cal. at p. 419; San Carlos Sch. Dist. v. 

State Bd. of Education, supra, 258 Cal.App.2d at p. 

324; Town of Atherton v. Superior Court, supra, 159 

Cal.App.2d at p. 421.) The Legislature still has ulti-

mate and nondelegable responsibility for education in 

this state. ( Hall v. City of Taft, supra, 47 Cal.2d at p. 

181; Piper v. Big Pine School Dist., supra, 193 Cal. at 

p. 669.) All school properties are still held in trust with 

the state as the beneficial owner. ( Hall v. City of Taft, 

supra, 47 Cal.2d at p. 182; Chico Unified Sch. Dist. v. 

Board of Supervisors, supra, 3 Cal.App.3d at p. 855; 

Town of Atherton v. Superior Court, supra, 159 

Cal.App.2d at p. 421.) And school districts still do not 

have a proprietary interest in moneys which are ap-

portioned to them. ( Gridley School District v. Stout, 

supra, 134 Cal. at p. 593; Butler v. Compton Junior 

College Dist., supra, 77 Cal.App.2d at p. 729.) Of 

course, if the electorate chose to alter our constitu-

tional scheme for education it could do so. Education 

could be made a matter of local concern and school 

districts could be given greater autonomy. But we 

cannot conclude that such a major governmental re-

structuring was accomplished by implication in a 

measure dealing with public finance which spoke not 

at all on such matters. 
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In light of the Legislature's plenary authority over 

education and its legal relationship with school dis-

tricts, we do not find Proposition 98 to be clear and 

unambiguous as asserted by plaintiffs. The measure 

establishes a minimum sum for “the monies to be 

applied by the state for the support of school districts 

and community college districts ....” Rather than ex-

pressly divesting the state of its traditional authority 

over education funds, *1534 this provision would 

appear to retain state control since the moneys are to 

be “applied by the state.” The measure does not ex-

pressly restrict the Legislature's plenary authority nor 

does it grant to school districts exclusive control over 

education funds. Had such a result been intended there 

are any number of linguistic formulations which could 

have so specified with adequate clarity. As a court, we 

cannot impose limitations or restrictions upon the 

Legislature's prerogatives in the absence of language 

reasonably calculated to require such a result when 

subjected to strict construction. ( Pacific Legal 

Foundation v. Brown, supra, 29 Cal.3d at p. 180.) 
 

Given plaintiffs' facial attack, it is enough to hold, 

as we do, that legislative programs which advance, 

and hence support, the educational mission of school 

districts and community college districts may consti-

tutionally be included within the funding guarantee of 

Proposition 98. It cannot be said that the Child Care 

and Development Services Act totally and on its face 

fails to meet this test. 
FN11

 This is as far as we need go 

in this case. The plaintiffs asserted, and the judgment 

holds, that only funds allocated to and administered by 

school districts satisfy the requirements of Proposition 

98. Such a conclusion improperly grants school dis-

tricts a proprietary interest in school funds and gives 

them a degree of political autonomy in contravention 

to the Legislature's long-standing and well-established 

plenary authority over education in this state. Since we 

do not find such a fundamental governmental re-

structuring in Proposition 98, we must reject the rea-

soning of the trial court and reverse its judgment. 
 

FN11 In reaching this conclusion we reject 

real parties' contention that the Legislature 

has impliedly defined programs under the 

Child Care and Development Services Act as 

being within the definition of “school dis-

tricts.” Section 41302.5 defines the agencies 

which are included within the phrase “school 

district” as used in Proposition 98. In im-

plementing Proposition 98 the Legislature 

referred to that section but did not see fit to 

amend it to include child care and develop-

ment programs. (§ 41202, subd. (f).) And in 

section 8203.5, subdivision (c), the Legisla-

ture included Child Care and Development 

Services Act funding within the Proposition 

98 guarantee “whether or not those funds are 

allocated to school districts ....” By so 

providing the Legislature clearly chose not to 

include child care and development programs 

within the definition of school districts. 
 

Summary and Conclusion 
In this state, education is a matter of statewide 

rather than local or municipal concern. Local school 

districts are agencies of the state subject to the Leg-

islature's plenary authority over education. Local 

school districts do not have political autonomy and 

have no proprietary interest in the properties or 

moneys they hold in trust for the state. Proposition 98 

set forth minimum sums to be applied by the state for 

the support of school districts and community col-

leges. This measure does not deprive the Legislature 

of *1535 its plenary authority over education and does 

not grant school districts political autonomy or a pro-

prietary interest in the minimum funding to be applied 

by the state for support of school districts and com-

munity colleges. Accordingly, we reject the assertion 

that all funds within the minimum funding require-

ments of Proposition 98 must be allocated to, and 

administered by, school districts. Our opinion goes no 

further. While the Legislature's authority over educa-

tion and education funding is broad, it is not unlimited. 

Our conclusion that Proposition 98 did not divest the 

Legislature of its traditional authority over education 

should not be construed to foreclose specific chal-

lenges to the Legislature's decisions based upon ap-

propriate factual and legal showings. We hold only 

that the decision to include funding for the Child Care 

and Development Services Act within the Proposition 

98 minimum funding guarantees is not in toto and on 

its face beyond the Legislature's constitutional au-

thority. 
 

Disposition 
The judgment is reversed. Appellant Honig shall 

recover his costs on appeal. 
 
Marler, J., and Nicholson, J., concurred. 

A petition for a rehearing was denied May 27, 
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1992, and the petition of plaintiffs and respondents for 

review by the Supreme Court was denied July 30, 

1992. Mosk, J., was of the opinion that the petition 

should be granted. *1536  
 

Appendix 
Proposition 98 provides in full: 

 
Section 1. This Act shall be known as “The 

Classroom Instructional and Accountability Act.” 
 

Section 2. Purpose and Intent. The People of the 

State of California find and declare that: 
 

(a) California schools are the fastest growing in 

the nation. Our schools must make room for an addi-

tional 130,000 students every year. 
 

(b) Classes in California's schools have become 

so seriously overcrowded that California now has the 

largest classes of any state in the nation. 
 

(c) This act will enable Californians to once again 

have one of the best public school systems in the na-

tion. 
 

(d) This act will not raise taxes. 
 

(e) It is the intent of the People of California to 

ensure that our schools spend money where it is most 

needed. Therefore, this Act will require every local 

school board to prepare a School Accountability Re-

port Card to guarantee accountability for the dollars 

spent. 
 

(f) This Act will require that excess state funds be 

used directly for classroom instructional improvement 

by providing for additional instructional materials and 

reducing class sizes. 
 

(g) This Act will establish a prudent state reserve 

to enable California to set aside funds when the 

economy is strong and prevent cutbacks or tax in-

creases in times of severe need or emergency. 
 

Section 3. Section 5.5 is hereby added to Article 

XIIIB as follows: 
 

Section 5.5 Prudent State Reserve. The Legisla-

ture shall establish a prudent state reserve fund in such 

amount as it shall deem reasonable and necessary. 

Contributions to, and withdrawals from, the fund shall 

be subject to the provisions of Section 5 of this Article. 
 

Section 4. Section 2 of Article XIIIB is hereby 

amended to read as follows: 
 

Section 2. Revenues in Excess of Limitation. 

*1537  
 

(a) All revenues received by the state in excess of 

that amount which is appropriated by the state in 

compliance with this Article, and which would oth-

erwise by required, pursuant to subdivision (b) of this 

Section, to be returned by a revision of tax rates or fee 

schedules within the next two subsequent fiscal years, 

shall be transferred and allocated pursuant to Section 

8.5 of Article XVI up to the maximum amount per-

mitted by that section. 
 

(b) Except as provided in subdivision (a) of this 

Section, revenues received by any entity of govern-

ment in excess of that amount which is appropriated 

by such entity in compliance with this Article during 

the fiscal year shall be returned by a revision of tax 

rates or fee schedules within the next two subsequent 

fiscal years. 
 

Section 5. Section 8 of Article XVI is hereby 

amended to read as follows: 
 

Section 8. School Funding Priority 
 

(a) From all state revenues there shall first be set 

apart the monies to be applied by the state for support 

of the public school system and public institutions of 

higher education. 
 

(b) Commencing with the 1988-89 fiscal year, the 

monies to be applied by the state for the support of 

school districts and community college districts shall 

not be less than the greater of: 
 

(1) The amount which, as a percentage of the 

State General Fund revenues which may be appropri-

ated pursuant to Article XIIIB, equals the percentage 

of such State General Fund revenues appropriated for 

school districts and community college districts, re-

spectively, in fiscal year 1986-87; or 
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(2) The amount required to ensure that the total 

allocations to school districts and community college 

districts from the State General Fund proceeds of taxes 

appropriated pursuant to Article XIIIB and allocated 

local proceeds of taxes shall not be less than the total 

amount from these sources in the prior year, adjusted 

for increases in enrollment, and adjusted for changes 

in the cost of living pursuant to the provisions of Ar-

ticle XIIIB. 
 

(c) The provisions of subdivision (b) of this Sec-

tion may be suspended for one year by the enactment 

of an urgency statute pursuant to Section 8 of Article 

IV, provided that no urgency statute enacted under this 

subdivision may be made part of or included within 

any bill enacted pursuant to Section 12 of Article IV. 

*1538  
 

Section 6. Section 8.5 of Article XVI is hereby 

added as follows: 
 

Section 8.5. Allocations to State School Fund 
 

(a) In addition to the amount required to be ap-

plied for the support of school districts and commu-

nity colleges pursuant to Section 8(b), the Controller 

shall during each fiscal year transfer and allocate all 

revenues available pursuant to subdivision (a) of Sec-

tion 2 of Article XIIIB, up to a maximum of four 

percent (4%) of the total amount required pursuant to 

Section 8(b) of this Article, to that portion of the State 

School Fund restricted for elementary and high school 

purposes, and to that portion of the State School Fund 

restricted for community college purposes, respec-

tively, in proportion to the enrollment in school dis-

tricts and community college districts respectively. 
 

(1) With respect to funds allocated to that portion 

of the State School Fund restricted for elementary and 

high school purposes, no transfer or allocation of 

funds pursuant to this section shall be required at any 

time that the Director of Finance and the Superinten-

dent of Public Instruction mutually determine that 

current annual expenditures per student equal or ex-

ceed the average annual expenditure per student of the 

ten states with the highest annual expenditures per 

student for elementary and high schools, and that 

average clas [sic] size equals or is less than the aver-

age class size of the ten states with the lowest clas [sic] 

size for elementary and high schools. 

 
(2) With respect to funds allocated to that portion 

of the State School Fund restricted for community 

college purposes, no transfer or allocation of funds 

pursuant to this section shall be required at any time 

that the Director of Finance and the Chancellor of 

Community Colleges mutually determine that current 

annual expenditures per student for community col-

leges in this state equal or exceed the average annual 

expenditure per student of the ten states with the 

highest annual expenditures per student for commu-

nity colleges. 
 

(b) Notwithstanding the provisions of Article 

XIIIB, funds allocated pursuant to this section shall 

not constitute appropriations subject to limitation, but 

appropriation limits established in Article XIIIB shall 

be annually increased for any such allocations made in 

the prior year. 
 

(c) From any funds transferred to the State School 

Fund pursuant to paragraph (a) of this Section, the 

Controller shall each year allocate to each school 

district and community college district an equal 

amount per enrollment in school districts from the 

amount in that portion of the State *1539 School Fund 

restricted for elementary and high school purposes and 

an equal amount per enrollment in community college 

districts from that portion of the State School Fund 

restricted for community college purposes. 
 

(d) All revenues allocated pursuant to subdivision 

(a) of this section, together with an amount equal to 

the total amount of revenues allocated pursuant to 

subdivision (a) of this section in all prior years, as 

adjusted if required by Section 8(b)(2) of Article XVI, 

shall be expended solely for the purposes of instruc-

tional improvement and accountability as required by 

law. 
 

(e) Any school district maintaining an elementary 

or secondary school shall develop and cause to be 

prepared an annual audit accounting for such funds 

and shall adopt a School Accountability Report Card 

for each school. 
 

Section 7. Section 33126 is hereby added to Ar-

ticle 2 of Chapter 2 of Part 20 of Division 2 of Title 2 

of the Education Code to read as follows: 
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33126. School Accountability Report Card 
 

In order to promote a model statewide standard of 

instructional accountability and conditions for teach-

ing and learning, the Superintendent of Public In-

struction shall by March 1, 1989, develop and present 

to the Board of Education for adoption a statewide 

model School Accountability Report Card. 
 

(a) The model School Accountability Report Card 

shall include, but is not limited to, assessment of the 

following school conditions: 
 

(1) Student achievement in and progress toward 

meeting reading, writing, arithmetic and other aca-

demic goals. 
 

(2) Progress toward reducing drop-out rates. 
 

(3) Estimated expenditures per student, and types 

of services funded. 
 

(4) Progress toward reducing class sizes and 

teaching loads. 
 

(5) Any assignment of teachers outside their 

subject areas of competence. 
 

(6) Quality and currency of textbooks and other 

instructional materials. 
 

(7) The availability of qualified personnel to 

provide counseling and other student support services. 

*1540  
 

(8) Availability of qualified substitute teachers. 
 

(9) Safety, cleanliness, and adequacy of school 

facilities. 
 

(10) Adequacy of teacher evaluations and op-

portunities for professional improvement. 
 

(11) Classroom discipline and climate for learn-

ing. 
 

(12) Teacher and staff training, and curriculum 

improvement programs. 
 

(13) Quality of school instruction and leadership. 
 

(b) in developing the statewide model School 

Accountability Report, the Superintendent of Public 

Instruction shall consult with a Task Force on In-

structional Improvement, to be appointed by the Su-

perintendent, composed of practicing classroom 

teachers, school administrators, parents, school board 

members, classified employees, and educational re-

search specialists, provided that the majority of the 

task force shall consist of practicing classroom 

teachers. 
 

Section 8. Section 35256 is hereby added to Ar-

ticle 8 of Chapter 2 of Part 20 of Division 3 of Title 2 

of the Education Code to read as follows: 
 

35256. School Accountability Report Card 
 

The governing board of each school district 

maintaining an elementary or secondary school shall 

by September 30, 1989, or the beginning of the school 

year develop and cause to be implemented for each 

school in the school district a School Accountability 

Report Card. 
 

(a) The School Accountability Report Card shall 

include, but is not limited to, the conditions listed in 

Education Code Section 33126. 
 

(b) Not less than triennially, the governing board 

of each school district shall compare the content of the 

school district's School Accountability Report Card to 

the model School Accountability Report Card adopted 

by the State Board of Education. Variances among 

school districts shall be permitted where necessary to 

account for local needs. 
 

(c) The Governing Board of each school district 

shall annually issue a School Accountability Report 

Card for each school in the school district, publicize 

such reports, and notify parents or guardians of stu-

dents that a copy will be provided upon request. *1541  
 

Section 9. Section 41300.1 is hereby added to 

Article 1 of Chapter 3 of Part 24 of Division 3 of Title 

2 of the Education Code to read as follows: 
 

41300.1 Instructional Improvement and Ac-

countability. 
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The amount transferred to Section A of the State 

School Fund pursuant to Section 8.5 of Article XVI of 

the State Constitution shall to the maximum extent 

feasible be expended or encumbered during the fiscal 

year received and solely for the purpose of instruc-

tional improvement and accountability. 
 

(a) For the purpose of this section, “instructional 

improvement and accountability” shall mean expend-

itures for instructional activities for school sites which 

directly benefit the instruction of students, and shall be 

limited to expenditures for the following: 
 

(1) Lower pupil-teacher ratios until a ratio is at-

tained of not more than 20 students per teacher 

providing direct instruction in any class, and until a 

goal is attained of total teacher loads of less than 100 

total students per teacher in all secondary school 

classes in academic subjects as defined by the Super-

intendent of Public Instruction. 
 

(2) Instructional supplies, instructional equip-

ment, instructional materials and support services 

necessary to improve school conditions. 
 

(3) Direct student services needed to ensure that 

each student makes academic progress necessary to be 

promoted to the next appropriate grade level. 
 

(4) Staff development which improves services to 

students or increases the quality and effectiveness of 

instructional staff, designed and implemented by 

classroom teachers and other participating school 

district personnel, including the school principal, with 

the aid of outside personnel as necessary. Classroom 

teachers shall comprise the majority of any group 

designated to design such staff development programs 

for instructional personnel. 
 

(5) Compensation of teachers. 
 

(b) Funds transferred to each school district, 

pursuant to this section shall be deposited in a separate 

account and shall be maintained and appropriated 

separately from funds from all other sources. Funds 

appropriated pursuant to this section shall supplement 

other resources of each school district and shall not 

supplant any other funds. *1542  
 

Section 10. Section 14020.1 is hereby added to 

Article 1 Chapter 1 of Part 9 of Division 1 of Title 1 of 

the Education Code to read as follows: 
 

14020.1. Instructional Improvement and Ac-

countability. 
 

The amount transferred to Section B of the State 

School Fund pursuant to Section 8.5 of Article XVI of 

the State Constitution shall to the maximum extent 

feasible be expended or encumbered during the year 

received solely for the purposes of instructional im-

provement and accountability. 
 

(a) For the purposes of this section, “instructional 

improvement and accountability” shall mean expend-

itures for instructional activities for college sites 

which directly benefit the instruction of students and 

shall be limited to expenditures for the following: 
 

(1) Programs which require individual assessment 

and counseling of students for the purpose of design-

ing a curriculum for each student and establishing a 

period of time within which to achieve the goals of 

that curriculum and the support services needed to 

achieve these goals, provided that any such program 

shall first have been approved by the Board of Gov-

ernors of Community Colleges. 
 

(2) Instructional supplies, instructional equip-

ment, and instructional materials and support services 

necessary to improve campus conditions. 
 

(3) Faculty development which improves in-

struction and increases the quality and effectiveness of 

instructional staff, as mutually determined by faculty 

and the community college district governing board. 
 

(4) Compensation of faculty. 
 

(b) Funds transferred to each community college 

district pursuant to this section shall be deposited in a 

separate account and shall be maintained and appro-

priated separately from funds from all other sources. 

Funds appropriated pursuant to this section shall sup-

plement other resources of each community college 

district and shall not supplant funds appropriated from 

any other source. 
 

Section 11. Section 14022 is added to the Educa-
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tion Code to read as follows: 
 

14022. (a) For the purposes of Section 8 and 

Section 8.5 of Article XVI of the California Constitu-

tion, “enrollment” shall mean: *1543  
 

(1) In community college districts, full-time 

equivalent students receiving services, and 
 

(2) In school districts, average daily attendance 

when students are counted as average daily attendance 

and average daily attendance equivalents for services 

not counted in average daily attendance. 
 

(b) Determination of enrollment shall be based 

upon actual data from prior years and for the next 

succeeding year such enrollments shall be estimated 

enrollments adjusted for actual data as actual data 

becomes available. 
 

Section 12. Section 41302.5 is added to the Ed-

ucation Code to read as follows: 
 

41302.5. For the purposes of Section 8 and Sec-

tion 8.5 of Article XVI of the California Constitution, 

“school districts” shall include county boards of edu-

cation, county superintendents of schools and direct 

elementary and secondary level instructional services 

provided by the State of California. 
 

Section 13. No provision of this Act may be 

changed except to further its purposes by a bill passed 

by a vote of two-thirds of the membership of both 

houses of the Legislature and signed by the Governor. 
 

Section 14. Severability 
 

If any provision of this Act, or the application of 

any provision of this Act to any person or circum-

stance, shall be held invalid, the remainder of this Act, 

to the extent that it can be given effect, shall not be 

affected thereby, and to this end the provisions of this 

Act are severable. 
 
Cal.App.3.Dist. 
California Teachers Assn. v. Hayes 
5 Cal.App.4th 1513, 7 Cal.Rptr.2d 699, 74 Ed. Law 

Rep. 165 
 
END OF DOCUMENT 
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Court of Appeal, Fifth District, California.
M. W., a Minor, etc., Plaintiff and Respondent,

v.
PANAMA BUENA VISTA UNION SCHOOL

DISTRICT, Defendant and Appellant.

No. F037618.
July 11, 2003.

Certified for Partial Publication.FN*

FN* Parts II, III, and IV of the majority
opinion are not certified for publication.
(See Cal. Rules of Court, rules 976(b) and
976.1.)

Review Denied Oct. 1, 2003.

Background: Student sued school district, seeking
damages for negligent failure to supervise and care-
less failure to guard, maintain, inspect and manage
school premises, based upon sexual assault commit-
ted by another junior high school student. The Su-
perior Court, Kern County, Super. Ct. No. 235872,
James M. Stuart, J., entered judgment for student
on jury verdict awarding $1,547,260 in economic
damages and $850,000 in apportioned non-
economic damages. School district appealed.

Holdings: The Court of Appeal, Wiseman, J., held
that:
(1) risk of harm to student was foreseeable;
(2) school district was not required to have foreseen
particular form of assault in order for duty of care
to be imposed; and
(3) school district owed student duty of care to pro-
tect him from assault on campus, including sexual
assault.

Affirmed.

Harris, J., concurred with separate opinion.

Levy, J., dissented with opinion.
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Cited Cases
School district owed special education student

duty of care to protect him from assault on junior
high school campus, including sexual assault per-
petrated by another student; harm to special educa-
tion students was foreseeable, school district had
statutory duty to take all reasonable steps to protect
students, burden on school districts to ensure ad-
equate supervision for students permitted on their
campuses prior to start of school was relatively
minimal, and policy concern of providing children
with safe learning environments was paramount.
West's Ann.Cal.Educ.Code § 44807; 5 CCR § 5552.

[10] Schools 345 89.11(1)

345 Schools
345II Public Schools

345II(F) District Liabilities
345k89.11 Supervision of Other Pupils

345k89.11(1) k. In General. Most
Cited Cases

Rule that imposition of duty of care to protect
against sexual misconduct was contingent upon
showing that particular harm was foreseeable did
not apply to determination of whether school dis-
trict owed duty of care to special education student
sexually assaulted by another student. West's
Ann.Cal.Educ.Code § 44807; 5 CCR § 5552.

**674 *511 Sylvester & Oppenheim, Richard D.
Oppenheim, Jr., Sherman Oaks, Danalynn Pritz;
Lewis, D'Amato, Brisbois & Bisgaard, R. Gaylord
Smith, Jeffry A. Miller, San Diego; Robinson,
Palmer & Logan and Gary Logan, Bakersfield, for
Defendant and Appellant.

Law Offices of Ralph B. Wegis and Ralph B. We-
gis, Bakersfield, for Plaintiff and Respondent.

OPINION
WISEMAN, J.

We are called to address the accountability of
school districts for actions that occur on their cam-
puses when school grounds are open to students

during non-instructional times. In this case, an
eighth grade special education student filed suit
against a school district after he was sodomized by
another student in the school bathroom prior to the
beginning of class. **675 The school district
provided only general supervision at the time, un-
der which no adult was specifically responsible for
supervision of the students on campus. A jury re-
turned a verdict against the school district in excess
of $2 million.

The school district appeals, arguing that it
owed no duty of care to the student to prevent the
sexual assault. We disagree. The assault occurred
on the school's watch, while the student was entrus-
ted to the school's care. It was substantially caused
by the school's indifference toward the dangers
posed by failing to adequately supervise its stu-
dents, particularly special education students. In the
published portion of this opinion, we find the
school district owed the student a duty of care to
protect him from this foreseeable assault.

In the unpublished portion of this opinion, we
determine the district was not immune from liabil-
ity and sufficient evidence supports the jury's find-
ings of liability and damages. We affirm the judg-
ment.

PROCEDURAL AND FACTUAL HISTORIES
Earl Warren Junior High School is a 20–acre

campus in defendant and appellant Panama Buena
Vista Union School District (District) in
Bakersfield, California, with seventh and eighth
grade students. During the 1996–1997 school year,
the gates to the school were unlocked at approxim-
ately 7:00 a.m. when custodial and cafeteria staff
arrived. Custodial staff unlocked the bathrooms
sometime between 7:00 a.m. and 7:45 a.m. The
school principal typically arrived at 7:15 a.m. and
the vice-principal between 7:20 a.m. and *512 7:30
a.m. Office staff arrived between 7:00 a.m. and
7:30 a.m. The teachers were required to be on duty
to supervise at 7:45 a.m., and they arrived at vary-
ing times before the start of their shifts. School
started at 8:15 a.m. Prior to 8:15 a.m., student ac-
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cess to the campus was unrestricted.

During the 1996–1997 school year, there were
560 students enrolled at the school. The majority of
the students arrived on campus between 7:45 a.m.
and 8:05 a.m. According to the principal, at 7:15
a.m., there were no more than five or 10 students on
campus and sometimes no students at all. The
school offered zero-period physical education at
7:30 a.m. for approximately 90 students. Those stu-
dents typically arrived between 7:15 a.m. and 7:30
a.m. The principal testified that the early morning
hours were historically calm and quiet. Prior to
May 21, 1997, there were no reported problems in
the morning before the start of school.

Each of the four junior high schools in the Dis-
trict had organized, directed supervision 30 minutes
before the start of school. Prior to that time, each of
the schools employed a different type of supervi-
sion. The decision regarding the type of supervision
was left to the discretion of each school's principal.
Two of the junior high schools required students
who arrived early to congregate in a common area
supervised by an adult.

At Earl Warren, the school had a policy of
providing “general” supervision prior to 7:45 a.m.,
where every adult on campus was charged with the
broad responsibility of supervising the students. On
this critical point, the principal was impeached with
his prior testimony. In his deposition, he testified
that between 7:00 a.m. and 7:45 a.m. no one had
the responsibility for supervision of the students.
He later changed his answer to add “as relates to
scheduled teacher supervision only.” In any event,
no adult had the responsibility to supervise students
in a specific area. No one maintained visual contact
over the students who arrived early, and there was
**676 no one supervising the bathrooms and hand-
ball courts, identified as “trouble spots” due to lack
of visibility.

By contrast, “direct” or “scheduled” supervi-
sion began at 7:45 a.m., under which an assigned
person supervised each area of the campus. The

campus was divided into zones that specific indi-
viduals were responsible for supervising. The par-
ents were never informed that there was no specific
plan for supervision of the students prior to 7:45
a.m. Nor were they ever asked not to bring their
children to school prior to 7:45 a.m.

In May 1997, plaintiff and respondent M.W.
(the minor), 15 years old at the time, was enrolled
in eighth grade at Earl Warren in a special educa-
tion class. He had a third-grade mentality, and the
school categorized him as *513 mentally retarded, a
designation that carried special concerns with re-
gard to his safety and well-being. The minor had
unique vulnerabilities and was susceptible to being
“tricked” and emotionally abused. The principal
testified that sexual abuse of special education stu-
dents was also a concern. The minor attracted atten-
tion because he frequently stood by himself. He
struggled socially among his peers and complained
to school personnel about being teased.

The minor's mother, a teacher with the District,
routinely dropped the minor off at school between
7:15 a.m. and 7:20 a.m. on her way to work. The
minor's mother testified that there were numerous
parents transporting their children for the zero-
period class and a lot of students walking about the
campus. She dropped her son off in front of the
school office. Between March and May 1997, the
minor was sometimes reluctant to get out of the car.
The minor's mother did not request school person-
nel to watch out for her son in the morning or to re-
strict his access to the campus. She never received
any notice from the school requesting that she not
bring her son early or advising that there was no su-
pervision prior to 7:45 a.m. The minor's mother be-
lieved her son was supervised prior to the start of
school.

The minor generally stayed near the school of-
fice and would often go inside and talk to the staff.
Most of the other students who arrived early stayed
inside an amphitheater area near the office. Some-
times the minor played at the basketball court by
the gym. The minor was self-sufficient, well-
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behaved, and could use the restroom without adult
assistance. Both the principal and vice-principal
were aware that the minor was dropped off at
school at 7:15 a.m.

Chris J. was a special education student at Earl
Warren with the minor. He turned 14 years old in
May 1997. Chris had educational difficulties and
was in a resource specialist program. Chris had
demonstrated misconduct with multiple individuals,
including students, teachers and adults, and was
frequently disciplined at school.

During his seventh and eighth grade years at
Earl Warren, Chris received over 30 instances of
discipline. His discipline record included 14 acts of
defiance of authority; nine bus tickets for violating
bus rules, culminating in suspension from the bus
for the remainder of the school year; and six gum-
chewing incidents. Chris was disciplined for dis-
rupting class, damaging school property, displaying
an inappropriate attitude, throwing food at the prin-
cipal, and calling the yard supervisor a “bitch.”
Chris's misconduct was not limited to adults. He
was also disciplined for spitting food at a student;
kicking a male student in the groin; fighting
(horseplay) with a student at the bus stop; “flipping
off” a student; and punching and teasing the minor.
As a *514 result of his conduct, Chris received nu-
merous suspensions from **677 school. The vice
principal testified that Chris's response to the dis-
cipline was improving in his eighth grade year.
Nonetheless, some of the more serious incid-
ents—kicking a male student in the groin, calling
the yard supervisor a “bitch,” throwing food at the
principal, and continuing acts of defi-
ance—occurred in Chris's eighth grade year.

In November 1996, Chris's bus privileges were
suspended in his eighth grade year. Afterward,
Chris' father dropped him off at 6:20 a.m. or 6:30
a.m. before the school gates opened. School person-
nel did not have a specific recollection of seeing
Chris on campus in the early morning hours.
However, the principal testified that if Chris were
dropped off at the school that early, he would have

expected school personnel to have noticed him.

Chris and other students emotionally tormented
the minor on a daily basis by teasing and ridiculing
him before school started. They called the minor
“stupid” and “retarded” in an effort to take advant-
age of him. According to Chris, the students did so
because they were bored and “like[d] to get kicks
out of other people's weaknesses.” The minor
sometimes retreated to the principal's office to es-
cape the teasing. He complained several times to
the vice-principal and his teachers about the teas-
ing, but was only told to stay away from Chris. Ac-
cording to the minor, on one occasion in the sev-
enth grade, Chris was sent to the principal's office
after the minor complained, but Chris did not get in
much trouble. The minor testified that, while in the
eighth grade, he complained to the vice principal
three separate times about Chris, but was always
given the same response—to stay away from
Chris—even after explaining that staying away did
not work.

On May 21, 1997, just days before the end of
the school year, Chris was “uptight” and “felt like
he wanted to have sex that morning.” Chris had
been thinking about sex all morning when he wit-
nessed the minor being dropped off at school by his
mother. Chris remembered being able to lure the
minor into an unlocked and unsupervised classroom
in March 1997, where he grabbed the minor by the
arms and rubbed his penis against the minor's penis.
The minor did not tell anyone about that incident,
which lasted about 10 minutes, because he was
scared.

At approximately 7:15 a.m., with no adults in
sight, Chris tricked the minor into entering the
boy's restroom and then sodomized him. The two
were in the restroom approximately 10 minutes.
Chris threatened the minor by saying that if he told
anyone, he (Chris) would kill him by punching his
nose bone into his brain. Chris stated that he picked
the minor “because he believed [the minor's] mental
capacity to be that of a third or fourth grader and
did not believe [the minor] could remember the
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things he had done to him, and *515 therefore, he
would not tell anybody, anyone, and also, the
threats he made towards [the minor] due to his
mentality would scare him enough that he would
not ever tell anyone.”

Later that day, the minor told his mother about
the assault in the bathroom, and she notified the
District and the police. The following day, the
minor spoke to the vice-principal about the assault.
During the investigation, the District and the
minor's mother first found out about the March
1997 incident in the classroom. Chris was arrested
and subsequently expelled from school.

The minor became quiet and withdrawn. He
constantly feared that Chris was going to kill him
and obsessed about his own safety. He took excess-
ively long baths, picked at his body and wiped his
bottom until it bled. His seizures increased, and
**678 he reported hearing voices. The minor was
diagnosed with major depression recurrent with
psychotic features. He was also diagnosed with
post-traumatic stress disorder. The minor was twice
hospitalized, including following a suicide attempt
after students locked him in a “porta potty” in April
1999.

On March 11, 1998, the minor filed a com-
plaint for personal injuries and damages against the
District, Chris and Chris's parents. The minor's
amended complaint alleged one cause of action
against the District for negligent failure to super-
vise and careless failure to guard, maintain, inspect
and manage the school premises. The District
moved for summary judgment, alleging it did not
owe a duty of care to supervise the minor or Chris
more closely than it did, since it was unaware that
the minor was at risk of a physical or sexual assault
by Chris. The District also maintained that the al-
leged failure to adequately supervise did not render
the school restroom a dangerous condition of public
property. The trial court denied the motion, finding
that the District failed to prove it had a complete
defense or that its duty could not be established by
the minor.

In August 1999, the case resulted in a mistrial.
FN1 In January 2000, the minor was admitted to an
independent living school and residential facility
where he showed improvement. In July 2000, the
District filed a renewed motion for summary judg-
ment based on new decisional law and testimony
from the first trial. The District argued that it owed
no duty to the minor to protect him from an unfore-
seeable sexual assault and that any alleged lack of
supervision was not a cause of plaintiff's injuries.
The court denied the motion, finding a triable issue
of fact regarding whether it was foreseeable that the
minor's mental capacity exposed him to harm from
third persons and whether the *516 District
provided the kind of supervision that a reasonably
prudent person would afford under the circum-
stances. The court found the causation issue to be a
different one than was brought in the first motion
and therefore not a proper subject of a renewed mo-
tion.

FN1. There are no court minutes or other
documents in our record relating to the
mistrial. However, the mistrial is refer-
enced in the District's renewed motion for
summary judgment.

Following a 15–day trial in November and
December 2000, the jury returned a verdict in favor
of the minor in the amount of $2,547,260, which
represented $1,547,260 for economic damages and
$1,000,000 for non-economic damages. The jury at-
tributed 85 percent of the fault to the District and
15 percent of the fault to Chris. Judgment was
entered against the District in the amount of
$2,165,171 (85 percent of $2,547,260). The court
granted the minor's motion for a corrective nunc
pro tunc order, and the judgment against the Dis-
trict was amended to $2,397,260 ($1,547,260 plus
85 percent of $1,000,000). The court denied the
District's motions for a new trial and judgment not-
withstanding the verdict.

DISCUSSION
The District claims reversible error based on a

number of independent grounds: 1) it owed the
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minor no duty of care to prevent the sexual assault;
2) even assuming it owed and breached its duty of
care to the minor, the breach was not the actual
cause of the minor's injuries; 3) it is immune from
liability; and 4) there is insufficient evidence to
support the jury's apportionment of fault and the
minor's claim for future damages.

**679 I. Duty of care
The District maintains it owed the minor no

duty to protect him from the sexual assault, since it
had no prior actual knowledge of Chris's propensity
to commit the assault. The existence of a duty of
care is a question of law decided on a case-by-case
basis. (Leger v. Stockton Unified School Dist.
(1988) 202 Cal.App.3d 1448, 1458, 249 Cal.Rptr.
688; Bartell v. Palos Verdes Peninsula Sch. Dist.
(1978) 83 Cal.App.3d 492, 498, 147 Cal.Rptr. 898.)
“ ‘While it is the province of the jury, as trier of
fact, to determine whether an unreasonable risk of
harm was foreseeable under the particular facts of a
given case, the ... court must still decide as a matter
of law whether there was a duty in the first place,
even if that determination includes a consideration
of foreseeability. [Citations.]’ [Citation.]” (Romero
v. Superior Court (2001) 89 Cal.App.4th 1068,
1078, 107 Cal.Rptr.2d 801; see also Wiener v.
Southcoast Childcare Centers, Inc. (2003) 107
Cal.App.4th 1429, 1436, 132 Cal.Rptr.2d 883FN*

[issue of foreseeability, when analyzed to determine
existence or scope of duty, is question of law].)
Moreover, in light of the jury's verdict in this case,
“[i]n reviewing the evidence on such an appeal all
conflicts must be resolved in favor of the respond-
ent, and all legitimate *517 and reasonable infer-
ences indulged in to uphold the verdict if possible.”
(Crawford v. Southern Pacific Co. (1935) 3 Cal.2d
427, 429, 45 P.2d 183.) Thus, to the extent there are
any factual conflicts underlying the legal question
of duty, those factual conflicts must be resolved in
favor of the minor.

FN* Reporter's Note: Review granted July
30, 2003, S116358.

“ ‘As a general rule, one owes no duty to con-

trol the conduct of another, nor to warn those en-
dangered by such conduct. Such a duty may arise,
however, if “(a) a special relation exists between
the actor and the third person which imposes a
duty upon the actor to control the third person's
conduct, or (b) a special relation exists between
the actor and the other which gives the other a
right to protection.” [Citations.]’ [Citations.]” (
Leger v. Stockton Unified School Dist., supra,
202 Cal.App.3d at p. 1458, 249 Cal.Rptr. 688.)

[1] A special relationship is formed between a
school district and its students resulting in the im-
position of an affirmative duty on the school district
to take all reasonable steps to protect its students.
This affirmative duty arises, in part, based on the
compulsory nature of education. (Rodriguez v.
Inglewood Unified School Dist. (1986) 186
Cal.App.3d 707, 714–715, 230 Cal.Rptr. 823; see
also Cal. Const., art. I, § 28, subd. (c) [students
have inalienable right to attend safe, secure and
peaceful campuses]; Ed.Code, § 48200 [children
between ages 6 and 18 years subject to compulsory
full-time education].) “[T]he right of all students to
a school environment fit for learning cannot be
questioned. Attendance is mandatory and the aim of
all schools is to teach. Teaching and learning can-
not take place without the physical and mental
well-being of the students. The school premises, in
short, must be safe and welcoming.” ( In re William
G. (1985) 40 Cal.3d 550, 563, 221 Cal.Rptr. 118,
709 P.2d 1287.)

The principles pertaining to a school district's
duty to supervise students are well established. “It
is the duty of the school authorities to supervise at
all times the conduct of the children on the school
grounds and to enforce those rules and regulations
necessary to their protection. [Citations.] The
school district is liable for injuries which result
from a failure of its officers and employees to use
ordinary care in this respect.” (Taylor v. Oakland
Scavenger Co. (1941) 17 Cal.2d 594, 600, 110 P.2d
1044; see also **680Dailey v. Los Angeles Unified
Sch. Dist. (1970) 2 Cal.3d 741, 747, 87 Cal.Rptr.
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376, 470 P.2d 360; Ed.Code, § 44807; Cal.Code
Regs., tit. 5, § 5552 [where playground supervision
is not otherwise provided, principal of school must
provide for supervision by certificated employees
of pupils on the school grounds during recess and
other intermissions and before and after school].)

[2] The purpose of the law requiring supervi-
sion of students on school property is to regulate
students' conduct “so as to prevent disorderly and
*518 dangerous practices which are likely to result
in physical injury to immature scholars ....” (For-
gnone v. Salvadore U.E. School Dist. (1940) 41
Cal.App.2d 423, 426, 106 P.2d 932.) As noted by
the California Supreme Court, “[s]uch regulation is
necessary precisely because of the commonly
known tendency of students to engage in aggressive
and impulsive behavior which exposes them and
their peers to the risk of serious physical harm.” (
Dailey v. Los Angeles Unified Sch. Dist., supra, 2
Cal.3d at p. 748, 87 Cal.Rptr. 376, 470 P.2d 360.)

The California Supreme Court explained the
standard of care imposed upon a school district in
supervising its students as follows: “The standard
of care imposed upon school personnel in carrying
out [the] duty to supervise is identical to that re-
quired in the performance of their other duties. This
uniform standard to which they are held is that de-
gree of care ‘which a person of ordinary prudence,
charged with [comparable] duties, would exercise
under the same circum[s]tances.’ [Citations.] Either
a total lack of supervision [citation] or ineffective
supervision [citation] may constitute a lack of or-
dinary care on the part of those responsible for stu-
dent supervision.” (Dailey v. Los Angeles Unified
Sch. Dist., supra, 2 Cal.3d at p. 747, 87 Cal.Rptr.
376, 470 P.2d 360; see also Leger v. Stockton Uni-
fied School Dist., supra, 202 Cal.App.3d at p. 1459,
249 Cal.Rptr. 688.)

[3] California courts have long recognized that
a student may recover for injuries proximately
caused by a breach of this duty to supervise. (See,
e.g., Hoyem v. Manhattan Beach City Sch. Dist.
(1978) 22 Cal.3d 508, 523, 150 Cal.Rptr. 1, 585

P.2d 851 [student stated claim against school dis-
trict based on failure to exercise due care in super-
vision on school premises]; Dailey v. Los Angeles
Unified Sch. Dist., supra, 2 Cal.3d at pp. 747–751,
87 Cal.Rptr. 376, 470 P.2d 360 [sufficient evidence
to support verdict against school district for negli-
gent supervision even where another student's mis-
conduct was immediate, precipitating cause of in-
jury]; Lucas v. Fresno Unified School Dist. (1993)
14 Cal.App.4th 866, 871–873, 18 Cal.Rptr.2d 79
[school district had legal duty to supervise students
to prevent them from throwing dirt clods at each
other during recess]; Charonnat v. S.F. Unified Sch.
Dist. (1943) 56 Cal.App.2d 840, 845–846, 133 P.2d
643 [school district liable for negligence or willful
misconduct of pupil resulting in injuries to another
pupil while both were playing during recess hour];
Forgnone v. Salvadore U.E. School Dist., supra, 41
Cal.App.2d at p. 426, 106 P.2d 932 [wrongful ab-
sence of supervisor may constitute negligence cre-
ating liability on part of school district for student's
injuries].)

[4][5][6][7] In this case, we decide whether the
District owed a duty to protect the minor from a
sexual assault by Chris. The existence of a duty of
care of a school district toward a student depends,
in part, on whether the particular harm to the stu-
dent is reasonably foreseeable. *519(Leger v.
Stockton Unified School Dist., supra, 202
Cal.App.3d at p. 1459, 249 Cal.Rptr. 688.) Students
are not at risk merely because they are at school,
and schools, **681 including school restrooms, are
not dangerous places per se. (Ibid.) Foreseeability
is determined in light of all the circumstances and
does not require prior identical events or injuries. (
Frances T. v. Village Green Owners Assn. (1986)
42 Cal.3d 490, 502–503, 229 Cal.Rptr. 456, 723
P.2d 573; Ziegler v. Santa Cruz City High Sch.
Dist. (1959) 168 Cal.App.2d 277, 284, 335 P.2d
709.) “It is not necessary to prove that the very in-
jury which occurred must have been foreseeable by
the school authorities.... Their negligence is estab-
lished if a reasonably prudent person would foresee
that injuries of the same general type would be

Page 8
110 Cal.App.4th 508, 1 Cal.Rptr.3d 673, 178 Ed. Law Rep. 404, 03 Cal. Daily Op. Serv. 6157, 2003 Daily Journal
D.A.R. 7709
(Cite as: 110 Cal.App.4th 508, 1 Cal.Rptr.3d 673)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.548

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000205&DocName=CAEDS44807&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=5CAADCS5552&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=5CAADCS5552&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978131090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978131090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1970131605
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1993076480
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1993076480
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1993076480
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1943114645
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1943114645
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1943114645
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1943114645
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1940119313
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1988096625
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1986144995
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1959121223
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1959121223
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1959121223
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1959121223


likely to happen in the absence of [adequate] safe-
guards.” (Taylor v. Oakland Scavenger Co., supra,
17 Cal.2d at p. 600, 110 P.2d 1044; see also Leger
v. Stockton Unified School Dist., supra, 202
Cal.App.3d at p. 1460, 249 Cal.Rptr. 688 [harm
reasonably foreseeable from threats of violence
known by school authorities even where violence
had yet to occur].) Further, “the issue of
‘foreseeability’ does not depend upon the foresee-
ability of a particular third party's act, but instead
focuses on whether the allegedly negligent conduct
at issue created a foreseeable risk of a particular
kind of harm. ” (Wiener v. Southcoast Childcare
Centers, Inc., supra, 107 Cal.App.4th at p. 1436,
132 Cal.Rptr.2d 883.)FN**

FN** Reporter's Note: Review granted Ju-
ly 30, 2003, S116358.

“The term ‘duty’ is a conclusory statement which
reflects the sum total of policy considerations
which leads the law to say a particular plaintiff is
entitled to protection against a specific harm.
[Citations.] Even though a harm may be foresee-
able, ... a concomitant duty to forestall and pre-
vent the harm does not automatically follow.
[Citations.] Rather, the question is whether the
risk of harm is sufficiently high and the amount
of activity needed to protect against harm suffi-
ciently low to bring the duty into existence, a
threshold issue of law which requires the court to
consider such additional factors as the bur-
densomeness of the duty on defendant, the close-
ness of the relationship between defendant's con-
duct and plaintiff's injury, the moral blame at-
tached to defendant's conduct and plaintiff's in-
jury, and the prevention of future harm.” (Bartell
v. Palos Verdes Peninsula Sch. Dist., supra, 83
Cal.App.3d at pp. 499–500, 147 Cal.Rptr. 898;
see also Wiener v. Southcoast Childcare Centers,
Inc., supra, 107 Cal.App.4th at p. 1436, 132
Cal.Rptr.2d 883.)**

In this case, Earl Warren's gates were unlocked
at approximately 7:00 a.m., 45 minutes before
scheduled supervision. After 7:00 a.m., student ac-

cess to the campus was unrestricted until the start
of school at 8:15 a.m. The District was admittedly
aware that students were on campus between 7:00
a.m. and 7:45 a.m. However, no adult was charged
with the specific responsibility of supervising these
students in areas on the campus. In short, no one
watched these students or the “trouble spots,” such
as the school bathrooms, during this period. The
District in no way advised parents not to bring their
children prior to 7:45 a.m. Nor did the District in-
form the parents of the lack of direct *520 supervi-
sion in the early morning hours. In fact, the minor's
mother believed her son was supervised prior to the
start of school.

The District schooled special education stu-
dents and was aware that at least one, the minor, ar-
rived on campus at 7:15 a.m. The District acknow-
ledged that, as a special education and mentally re-
tarded student, the minor had unique vulnerabilities
and was susceptible to abuse. The principal of Earl
Warren, himself, testified that the sexual abuse of
special education students was a concern. The
minor complained several times about Chris, who
**682 received over 30 instances of discipline dur-
ing his two years at Earl Warren. This discipline
resulted from grave acts of defiance and inappropri-
ate and violent behavior that included kicking a
male student in the groin; throwing food at the prin-
cipal; calling the yard supervisor a “bitch”; dam-
aging school property; “flipping off” a student; and
punching and teasing the minor. Chris received sev-
eral suspensions from school. This was clearly a
troubled child and the District knew it. In addition,
even though school personnel did not have a specif-
ic recollection of seeing Chris on campus prior to
7:45 a.m., the District was aware that Chris's bus
privileges had been suspended, and the principal
expected employees to have noticed Chris, particu-
larly given the low number of students on campus
in the early morning.

In short, we find it reasonably foreseeable that,
given the lack of direct supervision in the early
morning hours, a special education student, such as
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the minor, was at risk for a sexual or other physical
assault. The District's superintendent acknowledged
that supervision has a special meaning to educators
on the issue of safety and entails observing the per-
son being supervised. This simply did not occur at
Earl Warren prior to 7:45 a.m. Given the unique
vulnerabilities of special education students, the
District knew or reasonably should have known that
the minor was subject to the risk of an assault, in-
cluding a sexual assault, from Chris.

[8] It is not necessary for the District to have
foreseen that an act of sodomy could have occurred.
We find no distinction between a physical assault
and a sexual assault for purposes of foreseeability
in this case. (See Wiener v. Southcoast Childcare
Centers, Inc., supra, 107 Cal.App.4th at pp.
1436–1437, 132 Cal.Rptr.2d 883FN***

[defendants' alleged negligent conduct in failing to
erect sufficient barrier between childhood learning
center playground and adjacent street sufficiently
likely to result in kind of harm experi-
enced—children being struck by automobile driven
on playground—that liability appropriately imposed
regardless of whether criminal act of driver was
foreseeable]; see also Claxton v. Atlantic Richfield
Co. (2003) 108 Cal.App.4th 327, 330, 338–339,
133 Cal.Rptr.2d 425 [prior incidents of criminal as-
saults at gas station that were not racially motivated
were sufficiently similar to hate crime to give rise
to duty to prevent attack]; cf. *521Thompson v.
Sacramento City Unified School Dist. (2003) 107
Cal.App.4th 1352, 1369–1370, 132 Cal.Rptr.2d 748
[no duty of care owed to student injured in fight at
school where assailant had threatened to hit another
student the day prior, since no foreseeable danger
to readily identifiable potential victim].) The fact
that a particular act of sodomy in a school bathroom
may have been unforeseeable does not automatic-
ally exonerate the District from the consequences of
allowing students, particularly special education
students, unrestricted access to the campus prior to
the start of school with wholly inadequate supervi-
sion. Such conduct created a foreseeable risk of a
particular type of harm—an assault on a special

education student. Not only was such an assault
reasonably foreseeable, it was virtually inevitable
under the circumstances present on this campus.

FN*** Reporter's Note: Review granted
July 30, 2003, S116358.

When a school district instructs special educa-
tion children, it takes on the unique responsibilities
associated with this instruction and the special
needs of these children. Further, the burden on
school districts to provide adequate supervision for
such students prior to the start of school is minimal.
In fact, a school district could satisfy its responsib-
ility merely by precluding students from coming on
campus in the early morning hours. Moreover,
**683 there is no additional financial burden placed
on school districts to prevent a sexual assault as
compared to any other assault. The District's own
practice proves our point. Within the District, two
other junior high schools required students who ar-
rived early to congregate in a common area super-
vised by an adult. Unlike here, students were not al-
lowed to roam the campus without any supervision.
We are not imposing an unusual or onerous duty
upon the District to provide supervision prior to
7:45 a.m. Instead, we are only requiring supervision
that other schools within the District have already
seen fit to provide on their campuses. This is espe-
cially important, given the District's knowledge of
the unique factual circumstances in this case.

[9] Given the foreseeability of harm to special
education students, the well-settled statutory duty
of school districts to take all reasonable steps to
protect them, the relatively minimal burden on
school districts to ensure adequate supervision for
any students they permit on their campuses prior to
the start of school, and the paramount policy con-
cern of providing our children with safe learning
environments, we find the District owed the minor
a duty of care to protect him from an assault on
campus. (See Thompson v. Sacramento City Unified
School Dist., supra, 107 Cal.App.4th at pp.
1364–1365, 132 Cal.Rptr.2d 748 [articulating
factors considered in determining whether duty was
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owed].)

The District relies on Romero v. Superior
Court, supra, 89 Cal.App.4th 1068, 107
Cal.Rptr.2d 801 and Chaney v. Superior Court
(1995) 39 Cal.App.4th 152, 46 Cal.Rptr.2d 73 in
maintaining it owed the minor no duty to protect
him *522 from a sexual assault by Chris because it
had no actual knowledge of Chris's propensity to
commit a sexual assault. In Chaney, a 23–year–old
woman alleged that a close personal family friend
sexually assaulted her while she was in his home
over many years, beginning when she was 10 years
old. The woman filed suit against her alleged as-
sailant and joined the assailant's wife on the theory
that she caused the woman to suffer damages by
negligently supervising her while she was in the
home. (Id. at pp. 154–155, 46 Cal.Rptr.2d 73.) In
addressing the extent of a wife's duty to her minor
invitees to prevent sexual assaults perpetrated by
her husband, the court held: “[P]ublic policy re-
quires that where a child is sexually assaulted in the
defendant wife's home by her husband, the wife's
duty of reasonable care to the injured child depends
on whether her husband's behavior was reasonably
foreseeable. Without knowledge of her husband's
deviant propensities, a wife will not be able to fore-
see that he poses a danger and thus will not have a
duty to take measures to prevent the assault.” (Id. at
p. 157, 46 Cal.Rptr.2d 73.)

The Chaney rule was applied in Romero, where
a 16–year–old boy assaulted a 13–year–old girl
while the two were visiting a friend's home. The
girl's mother had indicated her desire to the friend's
parents that they supervise the teenagers, and the
assault occurred when the parents left home for an
hour. (Romero v. Superior Court, supra, 89
Cal.App.4th at pp. 1073–1075, 107 Cal.Rptr.2d
801.)

“Prior to the incident, [the 16–year–old boy] had
a long history of school misconduct, including
sexual harassment of female students, fighting,
and other misbehavior that resulted in numerous
detentions and suspensions. He had been arrested

and charged with vandalism and violating
curfew. [One of the friend's parents] was aware
of [the boy's] curfew violations, but there [was]
no evidence the [parents] knew about the arrests
and [the boy's] misconduct **684 in school.” (
Romero v. Superior Court, supra, 89 Cal.App.4th
at p. 1074, 107 Cal.Rptr.2d 801.)

The parents thus had no knowledge of the boy's
propensity “to inflict violence on female minors,”
and they did not know about the existence of his
school disciplinary record. (Romero v. Superior
Court, supra, 89 Cal.App.4th at p. 1087, 107
Cal.Rptr.2d 801.) The girl and her mother sued the
parents for negligent supervision and emotional dis-
tress. The trial court granted summary judgment as
to the emotional distress claim, but found the par-
ents owed a duty of care to the girl and allowed the
negligent supervision claim to proceed. (Id. at pp.
1075–1076, 107 Cal.Rptr.2d 801.)

In holding that summary judgment should have
been granted on the negligent supervision claim,
the appellate court reasoned:

*23 “We believe ... that sound public policy re-
quires that where one invitee minor sexually as-
saults another in the defendant's home, the ques-
tion of whether the defendant owed a duty of
reasonable care to the injured minor depends on
whether the assailant minor's conduct was reas-
onably foreseeable, but that conduct will be
deemed to have been reasonably foreseeable only
if the defendant had actual knowledge of the as-
saultive propensities of the teenage assailant. [¶]
... [¶]

“We adopt and apply the Chaney duty rule and
hold as a matter of law that an adult defendant
who assumed a special relationship with a minor
by inviting the minor into his or her home will be
deemed to have owed a duty of care to take reas-
onable measures to protect the minor against an
assault by another minor invitee while in the de-
fendant's home when the evidence and surround-
ing circumstances establish that the defendant
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had actual knowledge of, and thus must have
known, the offending minor's assaultive
propensities. Under the California ‘no duty to
aid’ rule ..., no liability may be imposed on such
a defendant for negligent supervision of an in-
jured minor invitee under a nonfeasance theory of
liability solely upon evidence that the defendant
had constructive knowledge or notice of, and thus
‘should have known’ about, the minor assailant's
assaultive propensities.

“Were we to hold otherwise, parents who invite
into their homes teenage minors they do not
know intimately would face lawsuits and poten-
tially devastating financial liability in tort in the
event one invitee minor assaults another under
circumstances in which the assaultive propensit-
ies of the offending teenager were not known to
them. Parents possessing any information sug-
gesting that a teenager that they or their own chil-
dren may wish to invite into the home may have
been involved in physical conduct that resulted,
for example, in disciplinary action at school
would be required to conduct an investigation in
order to protect themselves against potential liab-
ility. They would be hampered in their investigat-
ive efforts by legitimate and well-established
rules of confidentiality regarding juvenile mat-
ters.” (Romero v. Superior Court, supra, 89
Cal.App.4th at pp. 1081, 1083, 107 Cal.Rptr.2d
801.)

The court concluded that, in spite of the special
relationship between the parents and the teenage in-
vitees, the parents did not owe a duty of care to su-
pervise the victim at all times during her visit, to
warn her, or to protect her against the sexual as-
sault. This was because there was no evidence the
parents had prior actual knowledge of the assail-
ant's propensity to sexually assault female minors. (
Romero v. Superior Court, supra, 89 Cal.App.4th at
p. 1080, 107 Cal.Rptr.2d 801.) While **685 the
parents knew the 16–year–old boy before the incid-
ent, they never considered him dangerous and
thought him polite, helpful and likeable. The par-

ents knew nothing adverse about him other than
that he might have had a curfew violation. (Id. at p.
1088, 107 Cal.Rptr.2d 801.)

*524 “The circumstantial evidence on which
plaintiffs relied included (among other things)
[the boy's] school records showing he had a long
history of misconduct, including sexual harass-
ment of female students, fighting and other mis-
behavior that resulted in numerous detentions and
suspensions; as well as evidence that [the boy]
had been arrested and charged with vandalism.
There is no evidence in the record to show that
the [parents] knew about this misconduct. We
conclude the evidence presented by [the girl] was
insufficient as a matter of law to show that the
[parents] owed her a duty to supervise and protect
her from a sexual assault by [the boy] during the
short period of time the [parents] were away from
home .... [The girl] cites no authority, and we are
aware of none, that requires adults to assume that
a male teenage invitee will sexually assault a fe-
male teenage invitee simply because the adults
are away from the house for an hour.” (Romero v.
Superior Court, supra, 89 Cal.App.4th at p. 1088,
107 Cal.Rptr.2d 801, italics added.)

Relying on Chaney, the Romero court noted
that the plaintiffs must allege facts showing that
sexual misconduct was foreseeable. (Romero v. Su-
perior Court, supra, 89 Cal.App.4th at p. 1089, 107
Cal.Rptr.2d 801.)

“To impose on an adult a duty to supervise and
protect a female teenage invitee against sexual
misconduct by a male teenage invitee, it is not
enough to assert that [it][is] conceivable the latter
might engage in sexual misconduct during a brief
absence of adult supervision. As we have already
held, the imposition of such a duty of care re-
quires evidence of facts from which a trier of fact
could reasonably find that the defendant adult
had prior actual knowledge of the teenage assail-
ant's propensity to sexually molest other minors.
[¶] Here, the record is devoid of any such evid-
ence. [The girl] presented no evidence, direct or
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circumstantial, from which the trier of fact could
reasonably conclude that the [parents] must have
known of [the boy's] history of misconduct at
school, his arrests, or his propensity to sexually
assault a female minor.” (Romero v. Superior
Court, supra, 89 Cal.App.4th at p. 1089, 107
Cal.Rptr.2d 801, fn. omitted.)

[10] The District implores us to extend the
Romero/ Chaney rule to this case. We find no au-
thority to support the District's position and decline
to adopt it. The public policy reasons surrounding
the Romero/ Chaney rule do not exist in the context
of a school district's supervisory responsibilities.
Simply put, the school grounds provide a different
setting than an adult's home. And there are differing
public policy concerns related to the responsibilities
of school districts that provide mandatory education
as compared to adults who invite children into their
home on a voluntary basis.

School districts are subject to well-established
statutory duties mandating adequate supervision for
the protection of the students. These affirmative du-
ties arise from the compulsory nature of school at-
tendance, the *525 expectation and reliance of par-
ents and students on schools for safe buildings and
grounds, and the importance to society of the learn-
ing activity that takes place in schools. (See
Rodriguez v. Inglewood Unified School Dist.,
supra, 186 Cal.App.3d at p. 714, 230 Cal.Rptr.
823.) **686 These duties are not charged to private
homeowners who invite minors into their homes.
We therefore conclude that the District owed the
minor a duty of care to protect him from the sexual
assault.

II.-IV.FN**

FN** See footnote *, ante.

DISPOSITION
The judgment is affirmed. Costs are awarded to

respondent.

HARRIS, J.

I concur fully in Justice Wiseman's opinion.

I write separately to make further comments as
to the existence of the school district's duty toward
the minor victim in this case. First, I note that Ann
M. v. Pacific Plaza Shopping Center (1993) 6
Cal.4th 666, 25 Cal.Rptr.2d 137, 863 P.2d 207 and
Sharon P. v. Arman, Ltd. (1999) 21 Cal.4th 1181,
91 Cal.Rptr.2d 35, 989 P.2d 121 address premises
liability and are inapplicable to the instant case giv-
en the special relationship that exists between a
school district and its students.

Second, in my view, even if Romero v. Superi-
or Court (2001) 89 Cal.App.4th 1068, 107
Cal.Rptr.2d 801 was extended to this type of situ-
ation, the school district herein would still have a
duty toward the minor victim given its actual know-
ledge of the pertinent factual circumstances in this
case. Romero held the parents therein had no legal
duty to the victim because they had no actual know-
ledge of the minor's assaultive tendencies or even
his school disciplinary record, which included “a
long history of misconduct, including sexual har-
assment of female students, fighting and other mis-
behavior that resulted in numerous detentions and
suspensions; as well as evidence that [the minor]
had been arrested and charged with vandalism.” (Id.
at p. 1088, 107 Cal.Rptr.2d 801.) In contrast to
Romero, however, the school district was well
aware of Chris's disciplinary record and his assault-
ive propensities, his prior interactions with the vic-
tim, the victim's repeated complaints about him,
and their presence together on campus in the ab-
sence of supervision, and it could be held liable for
failing to provide that supervision.

*526 Dissenting Opinion of LEVY, J.
The victim in this case suffered grievous harm.

Moreover, Chris, the 14–year–old perpetrator, un-
questionably had serious behavior problems.
However, I cannot agree that it was reasonably
foreseeable that a student, who had been discip-
lined primarily for defiant and disruptive behavior,
would rape another student while on school
grounds. The majority's contrary position expands
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the concept of duty to the point of essentially im-
posing strict liability on school districts for the
criminal conduct of any student with a discipline
record that includes hitting and kicking other stu-
dents. This is a clear departure from established
California law. Therefore, I respectfully dissent.

As noted by the majority, a school district has a
general legal duty to exercise reasonable care in su-
pervising the conduct of the students on school
grounds and may be held liable for injuries proxim-
ately caused by the failure to exercise such care. (
Hoyem v. Manhattan Beach City Sch. Dist. (1978)
22 Cal.3d 508, 513, 150 Cal.Rptr. 1, 585 P.2d 851.)
The standard imposed on school personnel in carry-
ing out this duty is the degree of care “ ‘which a
person of ordinary prudence, charged with
[comparable] duties, would exercise under the same
circumstances.’ ” **687(Dailey v. Los Angeles Uni-
fied Sch. Dist. (1970) 2 Cal.3d 741, 747, 87
Cal.Rptr. 376, 470 P.2d 360.) For example, a
school district may be held liable for injuries
arising out of students engaging in unsupervised
“roughhousing” or “horseplay” on campus during
school hours, i.e., the type of behavior one would
expect from unsupervised children. (Dailey v. Los
Angeles Unified Sch. Dist., supra, 2 Cal.3d at p.
751, 87 Cal.Rptr. 376, 470 P.2d 360.) Nevertheless,
there are limits on this duty to supervise. A school
district is not an insurer of its students' safety. (
Hoyem v. Manhattan Beach City Sch. Dist., supra,
22 Cal.3d at p. 513, 150 Cal.Rptr. 1, 585 P.2d 851.)

With respect to the district's alleged negligent
supervision in the context of this particular incid-
ent, the district cannot be held liable for the minor's
injuries in the absence of a legal duty to protect its
students from sexual assaults perpetrated by other
students while on campus. Such a duty exists only
if the risk of the particular type of harm was reason-
ably foreseeable when it occurred. (Dillon v. Legg
(1968) 68 Cal.2d 728, 739, 69 Cal.Rptr. 72, 441
P.2d 912.) “As a classic opinion states: ‘The risk
reasonably to be perceived defines the duty to be
obeyed.’ (Palsgraf v. Long Island R.R. Co. (1928)

248 N.Y. 339, 344, 162 N.E. 99 ....) ” (Ibid.)
Moreover, the bare possibility that the injury com-
plained of could result from the defendant's acts is
insufficient. Through hindsight, everything is fore-
seeable. (Hegyes v. Unjian Enterprises, Inc. (1991)
234 Cal.App.3d 1103, 1133, 286 Cal.Rptr. 85.)

The majority asserts that the district knew or
reasonably should have known that the minor was
subject to the risk of an assault, including a sexual
*527 assault, from Chris. However, the majority
does not adequately explain why this is so. The ma-
jority simply focuses on the victim's status. Accord-
ing to the lead opinion, the “unique vulnerabilities
of special education students” (lead opn., ante, at p.
682) and the “unique responsibilities” associated
with their instruction and their “special needs” (id.
at p. 682) made this particular type of harm, i.e., a
sexual assault, foreseeable. The deficiency in this
analysis is that no consideration is given to whether
it was reasonably foreseeable that another student
would commit such a crime. Under California law,
a duty to protect the minor from a sexual assault
does not exist unless it was reasonably foreseeable
that this kind of harm could occur. (Leger v. Stock-
ton Unified School Dist. (1988) 202 Cal.App.3d
1448, 1459, 249 Cal.Rptr. 688.)

Although the law generally does not impose a
duty on a defendant to control the conduct of anoth-
er or to warn of such conduct, the special relation-
ship that exists between a school district and its stu-
dents may impose such a duty. (Rodriguez v. Ingle-
wood Unified School Dist. (1986) 186 Cal.App.3d
707, 712, 715, 230 Cal.Rptr. 823.) However, this
duty is not unlimited.

To determine the scope of a school district's
duty to control the conduct of one of its students,
the California Supreme Court has looked to the
common law duty that parents owe third parties to
supervise and control the conduct of their children.
In Hoff v. Vacaville Unified School Dist. (1998) 19
Cal.4th 925, 80 Cal.Rptr.2d 811, 968 P.2d 522, the
court noted that the relationship between school
personnel and students is analogous in many ways
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to the relationship between parents and their chil-
dren. (Id. at p. 934, 80 Cal.Rptr.2d 811, 968 P.2d
522.) “At common law, ‘[s]chool officials are said
to stand in loco parentis, in the place of parents, to
their students, with similar powers and responsibil-
ities.’ ” (Id. at p. 935, 80 Cal.Rptr.2d 811, 968 P.2d
522.)

California law finds a special relationship
between parent and child. **688(Hoff v. Vacaville
Unified School Dist., supra, 19 Cal.4th at p. 934, 80
Cal.Rptr.2d 811, 968 P.2d 522.) Accordingly, the
parent has a duty to exercise reasonable care to
control the minor child so as to prevent the child
from intentionally harming others. (Ibid.) However,
this duty of supervision is limited. The parent's “
‘[k]nowledge of dangerous habits and ability to
control the child are prerequisites to imposition of
liability.’ ” (Id. at p. 935, 80 Cal.Rptr.2d 811, 968
P.2d 522.) “ ‘[O]nly the manifestation of specific
dangerous tendencies ... triggers a parental duty to
exercise reasonable care to control the minor child
in order to prevent ... harm to third persons.’ ” (
Ibid.)

Applying this analysis here, it is my position
that the district cannot be held liable for injuries
arising out of this criminal conduct under a theory
of negligent supervision unless it had knowledge of
Chris's “specific dangerous tendencies,” i.e., his
tendencies to commit sexual assaults. Admittedly,
Chris *528 was a discipline problem. However, de-
fiance and disruption are not indications of such
“dangerous tendencies.” Further, Chris's prior acts
of physical violence, i.e., punching respondent in
seventh grade and kicking another student in the
groin in eighth grade, would not lead one to reason-
ably anticipate that he would commit a sexual as-
sault.

In contrast, the majority finds no distinction
between a physical assault and a sexual assault for
purposes of foreseeability in this case. The majority
offers no justification for this position. Apparently,
in the majority's view, each type of assault results
in the same kind of harm. However, the facts of this

case belie this conclusion. Before this sexual as-
sault occurred, the minor had been physically as-
saulted, i.e., punched by Chris, without any appar-
ent long-term adverse consequences. In contrast,
the minor was devastated by this sexual assault.
Moreover, if physical assaults and sexual assaults
are considered equivalent in this context, school
districts will be compelled to view every defiant
and disruptive child as a potential rapist. This is an
unreasonable burden.

Additionally, contrary to the majority, I con-
sider the analogous situation presented in Romero
v. Superior Court (2001) 89 Cal.App.4th 1068, 107
Cal.Rptr.2d 801, to be persuasive. There, the adult
defendants were sued for negligent supervision
when, after inviting two minors into their home,
one was sexually assaulted by the other. The court
found that the adults assumed a special relationship
with the minors. ( 89 Cal.App.4th at p. 1081, 107
Cal.Rptr.2d 801.) Nevertheless, the court held that
under a nonfeasance theory of negligent supervi-
sion, the adults had no duty to protect the injured
minor in the absence of actual knowledge of the of-
fending minor's propensities. ( 89 Cal.App.4th at p.
1083, 107 Cal.Rptr.2d 801.)

In reaching this conclusion, the Romero court
adopted the rule set forth in Chaney v. Superior
Court (1995) 39 Cal.App.4th 152, 46 Cal.Rptr.2d
73. In Chaney, the court was faced with determin-
ing the extent of a wife's duty to her minor invitees
to prevent sexual assaults perpetrated by her hus-
band. The court noted that the wife's duty of reas-
onable care to the injured child depends on whether
the husband's behavior was reasonably foreseeable.
(Id. at p. 157, 46 Cal.Rptr.2d 73.) However,
“[w]ithout knowledge of her husband's deviant
propensities, a wife will not be able to foresee that
he poses a danger and thus will not have a duty to
take measures to prevent the assault.” (Ibid.) The
court further held that, although a wife's knowledge
may be proven by circumstantial evidence, it must
reflect the wife's actual knowledge and not merely
constructive knowledge or notice. (Ibid.) In other
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words, such deviant behavior is so shocking and
outrageous that, as a matter of law, one cannot be
charged with reasonably foreseeing the risk of harm
unless one **689 has actual knowledge of the per-
petrator's propensities.

*529 This “actual knowledge” requirement is
equally applicable here. Without actual knowledge
of Chris's deviant tendencies, the district could not
reasonably foresee the danger he posed. The district
had no knowledge of Chris's propensity to commit
sexual assaults. Before this outrageous incident,
there had never been any sexual misconduct at any
school in the district for at least 31 years. These cir-
cumstances mandate the finding that it was not
reasonably foreseeable that this junior high school
boy would rape a special education student on
school grounds.

The lead opinion dismisses the Chaney/
Romero line of authority on the ground that “school
grounds provide a different setting than an adult's
home.” (Lead opn., ante, at p. 685.) The lead opin-
ion further states, without elaboration, that “there
are differing public policy concerns related to the
responsibilities of school districts that provide man-
datory education as compared to adults who invite
children into their home on a voluntary basis.” (
Ibid.) However, both school districts and adults
who invite children into their homes are acting in
loco parentis. Thus, in taking this position, the ma-
jority is effectively elevating a school district's duty
to exercise reasonable care to control a minor child
above that of a parent.

In sum, under these circumstances, the district
should not be held liable for the sexual assault per-
petrated by one of its students. The district had no
knowledge of that student's propensity to commit
such an act. Consequently, the district did not owe
a legal duty to the minor to protect him from this
unforeseeable event. Accordingly, I would reverse
the judgment on this ground.

Cal.App. 5 Dist.,2003.

M.W. v. Panama Buena Vista Union School Dist.
110 Cal.App.4th 508, 1 Cal.Rptr.3d 673, 178 Ed.
Law Rep. 404, 03 Cal. Daily Op. Serv. 6157, 2003
Daily Journal D.A.R. 7709
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REPORT OF THE EXECUTIVE OFFICER 
State Allocation Board Meeting, June 22, 2005 

 
CHARTER SCHOOL FACILITY PROGRAM  

JOINT REPORT 
 

 
PURPOSE OF REPORT 

 
To request adoption of the Charter School Facility Funding Joint Report to be submitted to the Legislature. 
 

DESCRIPTION 
 
Assembly Bill 14 (Chapter 935, Statutes of 2002, Goldberg) created a pilot program within the existing State 
School Facility Program (SFP) that allows the State Allocation Board (SAB) to provide funding for the new 
construction of charter school facilities.  Within Proposition 47, approved by the voters in November 2002, 
$100 million was made available for the Charter School Facility Program (CSFP).  Senate Bill 15 (Chapter 
587, Statues of 2003, Alpert) modified the Program to address some of the concerns raised after the first 
round of funding.  With the passage of Proposition 55, an additional $300 million was made available for the 
CSFP.  This report has been prepared by the Office of Public School Construction (OPSC) and the 
California School Finance Authority (CSFA) in compliance with Education Code (EC) Section 17078.66 to 
assist the Legislature in determining the best possible way to deliver future facility funding to charter 
schools. 
 

STAFF COMMENTS  
 
As required by the EC, the joint report to the Legislature on Charter School Facility Funding provides an 
explanation of the implementation process for the changes to the Program, a description of how the second 
round of funding through this Program was administered, a description of projects funded by the SAB, other 
methods the SAB uses to fund charter schools outside of this Program, and lastly, recommendations for 
statutory changes.  The report is separated into two parts; Part A was prepared by the OPSC and Part B 
was prepared by the CSFA.  The joint report will be provided under separate cover. 

 
RECOMMENDATION 

 
Accept the Charter School Facility Funding Joint Report and authorize the Executive Officer to provide 
copies of the report to the Legislature.   
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California School Finance Authority

915 Capitol Mall, Room 576
Sacramento, CA 95814
916.653.2995

304 S. Broadway, Suite 550
Los Angeles, CA 90013
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Introduction

Chapter , Statutes of , (AB –Goldberg) created a pilot program within the existing State School Facility 
Program (SFP) that allows the State Allocation Board (SAB) to provide funding for the new construction of 
charter school facilities. Within Proposition , approved by the voters in November of ,   million was 
made available for the Charter School Facility Program (CSFP or Program). Senate Bill  (Alpert) modifi ed the 
CSFP to address some of the concerns raised after the fi rst round of funding. With the passage of Proposition 
, in March , an additional  million was made available for the CSFP. This report has been prepared 
by the Offi  ce of Public School Construction (OPSC), on behalf of the SAB, and the California School Finance 
Authority (CSFA or Authority) in compliance with Education Code (EC) Section . to assist the Legislature 
in determining the best possible way to deliver future facility funding to charter schools. This report contains 
an explanation of the implementation process for the changes to the CSFP, a description of how the second 
round of funding through this Program was administered, a description of the projects funded by the SAB, other 
methods the SAB uses to fund charter schools outside of this Program, and lastly recommendations for statutory 
changes. The report has been divided into Part A, which was prepared by the OPSC, and Part B, which was 
prepared by CSFA.

About the SAB/OPSC

SAB
The SAB is responsible for determining the allocation of State resources (proceeds from General Obligation Bond 
Issues and other designated State funds) used for the new construction and modernization of public school 
facilities. The SAB is also charged with the responsibility for the administration of the SFP, the State Relocatable 
Classroom Program, and the Deferred Maintenance Program. The SAB is the policy level body for the programs 
administered by the OPSC.

The SAB is comprised of the Director of Finance (the traditional chair), the Director of the Department of 
General Services, the Superintendent of Public Instruction, three members of the Senate, three members of the 
Assembly, and one appointee by the Governor.

OPSC
The OPSC, as staff  to the SAB, implements and administers the SFP and other programs of the SAB. The OPSC is 
charged with the responsibility of verifying that all applicant school districts meet specifi c criteria based on the 
type of funding being requested. The OPSC also prepares recommendations for the SAB’s review and approval.

It is also incumbent upon the OPSC staff  to prepare regulations, policies, and procedures which carry out the 
mandates of the SAB, and to work with school districts to assist them throughout the application process. The 
OPSC is responsible for ensuring that funds are disbursed properly and in accordance with the decisions made 
by the SAB.
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About the CSFA

The CSFA was created in  (Section  through . of the EC to provide tax-exempt, low cost fi nancing 
to school districts and community colleges for the use in the repair and construction of school facilities, as well 
as for working capital purposes. The CSFA has offi  ces in Sacramento and Los Angeles, and is comprised of the 
following members: the State Treasurer (who serves as chair), the Superintendent of Public Instruction, and the 
Director of Finance.

Summary of Program

The CSFP allows charter schools to access new construction State facility funding directly or through the 
school district where the charter school is physically located. The pupils attending the charter school must be 
classroom-based and not independent study, internet-based, or home school. In addition, the school district 
where the charter school is physically located must have demonstrated to the SAB that pupils are “unhoused” 
and, thus, the district is eligible for new construction funding. The new construction funding to be provided 
consists of a  percent State grant amount and a  percent local matching share amount. The charter school 
has the option to meet the  percent local matching share requirement by entering into a lease agreement 
with the State for a period of up to  years. Prior to the SAB providing any funding for the project, the CSFA 
must determine whether the charter school is fi nancially sound, or simply, if the applicant charter school has 
demonstrated fi nancial and operational capability in running a charter school that will allow them to commit to 
and fulfi ll the  percent local matching share contribution requirement.

At the point the initial application is fi led with the OPSC and CSFA, the charter school more than likely has 
not designed the school, selected or acquired a school site, etc. Therefore, the Program is set up to provide 
charter schools with a reservation of funding known as a Preliminary Apportionment, which is an estimation 
of the funds that will be needed to build the project. This approval allows a charter school time to receive the 
necessary approvals from other State entities (California Department of Education (CDE), Division of the State 
Architect (DSA), and Department of Toxic Substance Control (DTSC)) that are required prior to converting the 
project to a Final Apportionment and, ultimately, to construct the facility. The charter school will have four years 
to design the project, acquire a site, and convert the Preliminary Apportionment to a Final Apportionment. 
Advance fund releases are available to the charter school to assist with the costs associated with designing 
the project and acquiring a site. The Final Apportionment provided by the SAB will be based on actual eligible 
project costs as defi ned in the SFP regulations. The CSFA must determine whether the applicant is fi nancially 
sound at the Preliminary Apportionment Stage, at the time of any advance releases of funds, and at the Final 
Apportionment Stage.
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Section 1:  Implementation of the Changes Required by Senate Bill 15 
and Description of Projects Funded

SAB and OPSC Implementation Process and Changes to the Program

AB  established the CSFP as a pilot program. After the fi rst round of funding was completed, the Program was 
evaluated for areas that needed to be modifi ed to provide the best process for allocating the  million made 
available through the passage of Proposition . Suggestions for change came from several venues, including 
input from the charter school community, school districts, and suggestions for statutory change made in the 
July , , Joint Report to the Legislature by the OPSC and CSFA. Some of the suggested statutory changes 
were contained in SB .

The implementation of SB  for the OPSC began in early October . A major aspect of the process was 
the presentation of working papers and proposed regulations to the SAB Implementation Committee. The 
Implementation Committee is an informal advisory body established by the SAB to assist the Board and the 
OPSC with policy and legislation implementation (committee membership is comprised of organizations 
representing the school facilities community). The proposed changes to the Program were discussed at multiple 
public committee meetings; by January , the revised Program requirements and application began to take 
shape. In addition to the public meetings, the OPSC had several individual meetings with CSFA and charter 
school advocates to address specifi c issues. With valuable input from committee members, charter school 
advocates, and other interested parties, a consensus was reached and program changes were implemented to 
better meet the needs of both the school district and charter school communities.

On February , , the SAB adopted the proposed amended regulations for the Program and authorized the 
Executive Offi  cer to fi le the regulations with the Offi  ce of Administrative Law (OAL) on an emergency basis. Upon 
OAL approval, the emergency regulations became eff ective on June , . The application fi ling period began 
June , , and closed July , .

One of the main goals in modifying the Program was to try to fund the maximum number of projects with 
the limited funding available. With the  million available under Proposition , the SAB was only able to 
provide funding to six out of  eligible projects ( percent). In order to maximize the number of projects 
funded in the second round, the CSFP regulations were revised to include limits on certain things that could be 
requested within a funding application. The revised regulations limited the number of pupil grants that could be 
requested, the amount of acreage allowed for site acquisition, and the total project construction cost as a whole. 
In addition, the per-pupil grant amount was made static, not to change with future construction cost index 
increases and no infl ation factor was added to the projects. In order to cover possible expenses for hazardous 
material clean up, DTSC expenses, and relocation costs, separate funding pools were set aside for applicants to 
access if they encountered these expenses upon fi nal conversion of the project. The pools are exclusive of the 
caps, but the limited amount of funding made available for the pools should encourage applicants to carefully 
consider sites that require extensive clean up or relocation. The funding caps resulted in the ability of the SAB to 
fund  out of  eligible projects ( percent).

Another change to the Program involved modifi cations to the defi nitions of small, medium, and large charter 
schools. This was due to the fact that there was not enough of a distinction in these funding categories during 
the fi rst round of funding. The range within each category was increased to allow for more variance.
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In addition, the preference points assigned to the various percentages for free and reduced lunch and 
overcrowded districts were modifi ed. With the fi rst round of funding, there was not enough variance within 
these categories, resulting in applicants receiving the same number of preference points. The scales were 
adjusted to allow more ranges of preference points to increase the variance within the categories.

One of the most exciting changes for the CSFP applicants with the second round of funding was the ability to 
receive an advance release of funds to assist with the costs of designing a project and purchasing a site. Many 
of the charter schools did not have the ability to cover these expenses up front. The introduction of the advance 
fund releases should make it easier for the recipients of the Preliminary Apportionments to successfully convert 
their projects to Final Apportionments in a timely manner.

Statewide Outreach

After the changes to the Program were fi nalized and the new regulations were approved by the OAL, the focus 
shifted to spreading the word throughout the charter school community of the availability of Proposition  
funds and to inform applicants of the changes to the Program.

The OPSC, CSFA, CDE, DSA, and DTSC conducted a series of Statewide workshops held in Sacramento, Fresno, 
Los Angeles, and San Diego, to inform both school districts and charters schools about the revised CSFP. The 
OPSC and CSFA also conducted another workshop in Oakland. Attendees of the workshops received information 
about the eligibility requirements, application, and SAB approval process as well as being introduced to the 
other State entities involved in school construction. Participation and attendance at all locations was good and 
overall the message was well received by the attendees.

OPSC and CSFA Interfaces

As with the fi rst round, both agencies worked closely throughout this entire process to ensure that the lines of 
communication were kept open with the applicants and that the necessary documents from the applicants were 
received to allow the projects to move forward. The OPSC was responsible for determining if the school district 
where the charter school is or will be physically located has new construction eligibility and also for determining 
the preliminary apportionment amount. The CSFA was responsible for determining if the charter school is 
fi nancially sound.
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Application Process

Although two agencies are involved in the approval process and both have a separate application to request 
a preliminary apportionment, the OPSC and CSFA agreed in the fi rst round that all applications would be 
submitted to one offi  ce to make it a seamless process for the applicants. As this system was eff ective for the fi rst 
round, it was structured the same way for the second round. The OPSC reviewed applications for completeness 
and eligibility. The CSFA received its copy of the CSFP applications directly from OPSC and the OPSC notifi ed 
CSFA of any applicants that were ineligible. The application fi ling period for the second round of funding 
concluded on July , . The OPSC and CSFA accepted applications from  applicants. For a complete listing 
of applications, please refer to Appendix .

Description of Projects Funded

On February , , the SAB provided preliminary apportionments to applicants that met the funding criteria. 
The total value of applications received in the second round of funding exceeded the available funds by 
,,. Therefore, to provide preliminary apportionments, the SAB utilized a process that categorized the 
applications into four diff erent criteria to assure the funds were allocated in diff erent areas of the State, locality 
(e.g. urban, rural, suburban areas of the State), diff erent size charter schools, and charter schools that serve 
diff erent grade levels. In addition to categorizing the applications, preference was given to applicants that met 
the criteria of being overcrowded, low-income, and non-profi t  as defi ned in regulation.

The following table provides an overview of the projects that received a preliminary apportionment (reservation 
of funding) from the Proposition  funds. All of the charter schools receiving a preliminary apportionment 
fi rst were deemed to be fi nancially sound by CSFA. Most selected the lease option to satisfy the  percent 
local share requirement. These applicants will have four years to design the project, acquire a site, receive 
approvals from the necessary agencies, and fi le a funding application with the OPSC to convert the preliminary 
apportionment to a fi nal apportionment.
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Charter School Facility Preliminary Apportionments
February ,  State Allocation Board Meeting
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54/67314-00-003 Elk Grove Unifi ed Sacramento California Montessori Project – Elk Grove Campus 68 1 Suburban Medium 7–8 300 $ 11,834,282.00 $ 11,834,282.00

54/62166-00-001 Fresno Unifi ed Fresno University High (New Charter School) 64 2 Urban Large 9–12 400 10,903,850.00 11,603,850.00

54/75044-00-001 Hesperia Unifi ed San Bernardino Crosswalk Charter School 88 3 Suburban Small 9–12 385 6,556,218.00 6,556,218.00

54/75192-00-001 Temecula Valley Unifi ed Riverside Temecula Preparatory School 28 4 Rural Medium 7–8 329 2,334,590.00 4,669,180.00

54/64733-00-013 Los Angeles Unifi ed Los Angeles Vaughn Elementary Language Academy 64 3 Urban Medium K–6 350 8,335,663.00 11,344,418.00

54/61838-00-001 Buckeye Union Elementary El Dorado California Montessori Project – Shingle Springs 36 1 Rural Medium 7–8 350 5,310,746.00 5,310,746.00

54/64352-00-002 Centinela Valley Union High Los Angeles Environmental Charter 80 3 Suburban Medium 9–12 405 13,914,378.00 13,914,378.00

54/64733-00-011 Los Angeles Unifi ed Los Angeles Camino Nuevo Charter Academy 56 3 Urban Large 7–8 450 10,964,168.00 10,964,168.00

54/64634-00-002 Inglewood Unifi ed Los Angeles Animo Inglewood Charter High 76 3 Suburban Medium 9–12 301 12,268,618.00 12,268,618.00

54/64733-00-014 Los Angeles Unifi ed Los Angeles Vaughn High School Academy 64 3 Urban Small 9–12 469 14,521,483.00 19,689,644.00

54/64634-00-003 Inglewood Unifi ed Los Angeles Today’s Fresh Start Charter 68 3 Suburban Medium K–6 338 12,605,650.00 12,605,650.00

54/62166-00-002 Fresno Unifi ed Fresno Kipp Academy Fresno 64 2 Urban Small 7–8 280 4,156,628.00 4,156,628.00

54/64733-00-016 Los Angeles Unifi ed Los Angeles Oscar De La Hoya Animo Charter High School 62 3 Urban Medium 9–12 321 11,816,346.00 11,816,346.00

54/67314-00-002 Elk Grove Unifi ed Sacramento Elk Grove Charter 48 1 Urban Medium 9–12 189 3,547,830.00 3,547,830.00

54/61259-11-001 Oakland Unifi ed Alameda OSA – Fox Theatre Project 52 2 Urban Medium 9–12 275 4,983,922.00 9,967,844.00

54/64733-00-010 Los Angeles Unifi ed Los Angeles Leadership Academy 60 3 Urban Medium 9–12 455 18,166,664.00 18,166,664.00

54/75192-00-002 Temecula Valley Unifi ed Riverside French Valley Charter 28 4 Rural Medium 7–8 285 2,028,869.00 4,057,738.00

54/64733-00-015 Los Angeles Unifi ed Los Angeles Academia Semillas Del Pueblo 60 3 Urban Medium 7–8 444 13,557,546.00 13,557,546.00

54/62893-00-002 Jacoby Creek Elementary Humboldt Jacoby Creek Elementary 20 1 Rural Large 7–8 81 1,362,964.00 1,362,964.00

54/64733-00-018 Los Angeles Unifi ed Los Angeles Animo South Los Angeles Charter High 56 3 Suburban Small 9–12 353 12,457,476.00 12,457,476.00

54/64733-00-026 Los Angeles Unifi ed Los Angeles Los Angeles 6–12 Charter 56 3 Suburban Large 9–12 400 19,669,826.00 19,669,826.00

54/64733-00-020 Los Angeles Unifi ed Los Angeles Port of Los Angeles High School 56 3 Urban Medium 9–12 420 16,335,234.00 16,335,234.00

54/64733-00-019 Los Angeles Unifi ed Los Angeles Animo Venice Charter High 56 3 Urban Small 9–12 337 12,328,892.00 12,328,892.00

54/64733-00-012 Los Angeles Unifi ed Los Angeles Accelerated Charter Elementary School 56 3 Urban Small K–6 350 11,756,256.00 11,756,256.00

54/64733-00-025 Los Angeles Unifi ed Los Angeles Chime Charter Middle 56 3 Urban Small 7–8 237 3,264,680.00 3,264,680.00

54/64733-00-017 Los Angeles Unifi ed Los Angeles Animo Downtown Charter High 56 3 Urban Small 9–12 258 12,142,552.00 12,142,552.00

54/75085-00-001 Rocklin Unifi ed Placer Maria Montessori Charter Academy 40 1 Suburban Small 7–8 270 5,560,948.00  5,560,948.00

54/68478-28-001 San Francisco Unifi ed San Francisco City Arts and Tech High 48 2 Urban Small 9–12 420 14,124,484.00 14,124,484.00

NEW CONSTRUCTION FUNDING TOTALS: $276,810,763.00 $295,035,060.00
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Section 2: School Facility Program – Alternative Funding Options for Charter Schools

Funding Options for Charter Schools

The SAB may provide new construction and modernization grants, as described below, to charter schools; 
however, the applications would need to be submitted to the OPSC by the school district fi ling for the charter. 
Outside of the access provided through the passage of AB , charter schools are not able to access SFP new 
construction and modernization funding directly. It is only under AB  and the subsequent SB  in which 
a charter school can apply for new construction funding directly; no such option has been provided for 
modernization funding. At the conclusion of this section is a listing of known charter school projects completed 
under the SFP.

Summary of School Facility Program

The SFP provides funding in the form of grants for school districts to acquire school sites, construct new school 
facilities, or modernize existing school facilities. The two major funding types available are “new construction” 
and “modernization”. The new construction grant provides funding on a / State and local match basis. 
The modernization grant provides funding on a / basis. The process for accessing the State assistance for 
this funding is divided into two steps: an application for eligibility and an application for funding. Applications 
for eligibility are approved by the SAB and this approval establishes that a school district or county offi  ce of 
education meets the criteria under law to receive assistance for new construction or modernization. Eligibility 
applications do not result in State funding. In order to receive funding for an eligible project, the district must 
fi le a funding application, including DSA approved building plans, with the OPSC for approval by the SAB.

Applications for eligibility may be fi led in advance of an application for funding, or the eligibility and funding 
requests may be fi led concurrently at the preference of the district. In either case, an application for eligibility is 
the fi rst step toward funding assistance through the SFP. The eligibility process is done only once. Thereafter, the 
district need only update the eligibility information if additional new construction and modernization funding 
applications are submitted.

New Construction Eligibility and Funding

Eligibility
The underlying concept behind eligibility for new construction is straightforward. A district must demonstrate 
that existing seating capacity is insuffi  cient to house the pupils existing and anticipated in the district using a 
fi ve-year projection of enrollment. Once the new construction eligibility is determined, a “baseline” is created 
that remains in place as the basis of all future applications. Districts generally establish eligibility for new 
construction funding on a district-wide basis. However, under certain circumstances, the district may have more 
eligibility if the applications are made on a High School Attendance Area (HSAA) basis using one or several 
attendance areas. This circumstance occurs when the building capacity in one HSAA prevents another from 
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receiving maximum eligibility. For example, one attendance area may have surplus classroom capacity while 
another does not have the needed seats to meet the current and projected student enrollment. If the district 
were to fi le on a district-wide basis, there might be little or no overall eligibility, even though the students in one 
attendance area are “unhoused” by the defi nitions established in the SFP. In this case, by fi ling on a HSAA, the 
eligibility would increase to allow construction of adequate facilities for the unhoused students.

Funding
After a district has established eligibility for a project, the district may request funding for the design and 
construction of the facility. In most circumstances, the funding is approved after the district has acquired or 
identifi ed a site for the project and after the plans for construction are approved by the DSA and the CDE. 
The funding for new construction projects is provided in the form of grants. The grants are made up of a new 
construction grant (pupil grant) and a number of supplemental grants. A brief description follows:

New Construction Grant—intended to fund design, construction, testing, inspection, furniture and equipment, 
and other costs closely related to the actual construction of the school buildings. This amount is specifi ed in law 
based on the grade level of the pupils served.

Supplemental Grants—additional special grants are provided to recognize unique types of projects, geographic 
locations, and special project needs. These grants are based on program requirements, or formulas set forth in 
the SFP Regulations.

Modernization Eligibility and Funding

Eligibility
Establishing eligibility for modernization in the SFP is more simplifi ed than new construction. Applications are 
submitted on a site-by-site basis, rather than district-wide or HSAA, as is the case for new construction. To be 
eligible, a permanent building must be at least  years old and a relocatable building must be at least  years 
old, and within that time must not have been previously modernized with State funding. The district must also 
show that there are pupils assigned to the site who will use the facilities to be modernized.

It is also possible for a building to receive a second modernization apportionment. This would apply in cases 
where the building had previously been modernized using State funding. A permanent building is eligible for 
a second modernization apportionment  years after the date of its previous modernization apportionment. 
Portable buildings are eligible for a second modernization apportionment  years after the date of the fi rst 
apportionment, provided that the modernization funds are used to replace the portable classroom.

Funding
After a district has established eligibility for a project, the district may request funding for renovation of the 
facility. In most circumstances, the funding is approved after the plans for construction are approved by the 
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DSA and the CDE. The funding for modernization projects is provided in the form of grants. The grant amount 
is increased and funding for specifi c utility upgrades is allowed if permanent buildings to be modernized are 
 years old or over. The modernization grant (pupil grant) amount is set in law and is based on the number 
of students housed in the over-age facilities. In addition to the basic grant amount, a district may be eligible 
for supplemental grants depending on the type and location of the project. The modernization grant can be 
used to fund a large variety of work at an eligible school site. Replacing doors, windows, fl ooring, lighting, air 
conditioning, insulation, roof replacement, as well as the purchase of new furniture and equipment are just a few 
of the eligible expenditures of modernization grants. A district may even use the grants to demolish and replace 
existing facilities of like kind. However, modernization funding may not be spent for construction of a new facility, 
except in very limited cases, generally related to universal design compliance issues or site development.

The following chart provides a list of charter school projects that received an apportionment for new 
construction or modernization funding under the SFP:

Charter School Projects Funded through the SFP
Prior to Assembly Bill 14

New Construction Projects

DISTRICT SITE GRADE LEVEL STATE SHARE TOTAL PROJECT COST

Chula Vista Elementary Chula Vista Learning Community Charter K–6 $  6,482,072.00 $ 12,964,144.00

Los Angeles Unifi ed Accelerated Charter K–12 12,587,830.00 25,175,660.00

Los Angeles Unifi ed Fenton Avenue Charter School K–6 2,189,933.00 4,379,866.00

Natomas Unifi ed Natomas Charter 7–8 263,417.00 526,834.00

Natomas Unifi ed Natomas Charter 9–12 7,526,232.00 15,052,464.00

Vista Unifi ed Guajome Park Academy Charter K–12 $ 19,473,884.00 $ 39,195,568.00

Modernization Projects

DISTRICT SITE GRADE LEVEL STATE SHARE TOTAL PROJECT COST

Los Angeles Unifi ed Palisades Charter High 9–12 $  3,766,811.00 4,708,514.00

Los Angeles Unifi ed Palisades Charter High 9–12 3,766,811.00 4,708,514.00

Los Angeles Unifi ed Palisades Charter High 9–12 3,766,811.00 4,708,514.00

Ravenswood City Elementary East Palo Alto Charter K–6 251,493.00 314,366.00

Ravenswood City Elementary East Palo Alto Charter K–8 251,493.00 314,366.00

Redding Elementary Cedar Meadows/Stellar Charter K–6 $    909,542.00 $  1,136,928.00
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Section 3: Recommendations for Potential Changes

Issue 1: Criteria for Funding
EC Sections . (a) and (b) state that the Board shall make preliminary apportionments only to fi nancially 
sound applicants while ensuring that there is a fair representation of the various geographic regions of the 
State, of urban, rural, suburban regions of the State, of large, medium, and small charter schools throughout the 
State, and of the various grade levels of pupils served by charter school applicants throughout the State. Within 
each of the above criteria, we were to give preference to charter schools in overcrowded school districts, charter 
schools in low-income areas, and charter schools operated by not-for-profi t entities.

In the fi rst round of funding, the OPSC used the above criteria to develop preference points for each application 
and to place each of these applications in one of the above categories. This method was repeated for the second 
funding round. Once preference points were calculated for each, the applications were looked at to ensure that 
the various regions of the State were covered before we moved on to funding applications in the next category 
of urban, rural or suburban regions of the State and so on. The recommendations presented to the SAB for 
preliminary apportionments within each category were based on the order the categories appeared in law. 
This issue was addressed by the OPSC in the previous Joint Report to the Legislature and no statutory changes 
were implemented. However, with the second round of funding, it became evident that some members of the 
Legislature felt that the law behind this method of establishing the criteria for funding may need to be revisited.

Recommendation
The Legislature should review the EC to ensure that the current funding criteria and categories receiving 
preference are the most appropriate and are in the desired order of importance. If the Legislature envisioned 
another method for ranking and providing preliminary apportionments, other than those set out by the OPSC, 
clarifying language should be added to the EC.

Issue 2: Enrollment Updates
Currently school districts through the regular SFP are required to update their enrollment prior to the submittal 
of their next new construction funding application. The reason for the requirement is because the enrollment 
has a direct eff ect on the available new construction eligibility. Each charter school application for preliminary 
apportionment is considered a funding application and for those districts that have applied on behalf of charter 
schools, the school districts have updated their enrollment because they have this information available. 
However, for those charter schools that applied on their own behalf, there was diffi  culty acquiring the updated 
enrollment numbers from the school districts. This information is not readily available to the charters and the 
charter schools are not permitted to submit updated enrollment numbers on behalf of the district. There is little 
incentive for districts to submit this information. Gathering the information can be time consuming and some 
districts are reluctant to provide the information for purposes of the CSFP, as doing so possibly enables a charter 
school project to utilize eligibility that may be necessary to construct other district projects. As obtaining the 
updates from school districts also resulted in delays during the second round of funding, the OPSC suggests that 
the Legislature again consider recommendations to resolve this issue.

Recommendation
Require school districts to submit updated enrollment to OPSC within  days of OPSC notifi cation that a charter 
school application has been accepted for processing by the OPSC regardless of the entity that fi led the application.
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Issue 3: Notifi cation of Application to the School District
EC Section .(c)() states that applications may be submitted by a charter school on its own behalf “if the 
charter school has notifi ed both the superintendent and the governing board of the school district in which 
it is physically located of its intent to do so in writing at least  days prior to submission of the preliminary 
application.” During the second round of funding several applications were rejected because the charter 
school had not complied with this requirement. Charter schools, school districts, and SAB members expressed 
concern that the intent of the law was to give school districts suffi  cient notice that an application was to be fi led. 
However, there was some discussion that verbal conversations with the school district may also serve the same 
purpose in providing notifi cation to the district.

Arguments were made requesting that the SAB allow an application to go forward without the -day written 
notifi cation if the school district would confi rm that they had received adequate notice through another means; 
or if the school district had not received notice but was supportive of the application. This would provide charter 
schools with an option to inform districts. This fl exibility would avoid unnecessarily penalizing an applicant who 
failed to send written notifi cation, but has the support of the school district in regards to fi ling the application. 
The EC and regulations could be broadened to specify that eligible applicants must have provided adequate 
notice to the school district. Adequate notice may be defi ned as either proof of written notifi cation to the 
superintendent and governing board  days prior to the application submittal or a letter of support for the 
application signed by the district superintendent which acknowledges that the district is supportive of the 
application (regardless of when or how they learned about it).

Recommendation
If the Legislature agrees that this notifi cation requirement should be broadened, clarifying language should be 
added to the EC.
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Section 4: Issues Raised by Applicants and Other Public Comments

In order to make certain that all issues of concern were addressed, the OPSC and the CSFA asked representatives 
from the various charter school organizations and from some applicants themselves what changes they felt 
were necessary to improve the CSFP application process. Few responses were received, but below are the 
comments that were made:

Issue 1: Corrections to Applications
The OPSC should be more fl exible and make minor corrections to applications rather than having the charter 
school fi x it and send in a new application form.

Recommendation
No change. While the OPSC recognizes that making minor corrections to application documents can be time 
consuming and burdensome for applicants, we feel that it is inappropriate for the OPSC staff  to make any 
changes to an application once received by our offi  ce. Even something as simple as rounding numbers can 
have an impact on the amount of funding a project receives. The OPSC feels that all necessary changes to the 
documents should be made by the applicant with a new signature on the forms indicating that the change has 
been approved by the authorized charter school representative.

Issue 2: Total Project Cost
The OPSC should present total project cost fi gures to charter schools as early in the process as possible.

Recommendation
In the future, the OPSC will more clearly provide the total project cost fi gure to applicants during the application 
processing time period to make certain that the resulting project cost matches the amount of funding that the 
applicant intended to apply for.

Issue 3: Defi nition of General Location for Median Cost Determination
Current CSFP defi nitions identify the Charter School General Location as “a three mile radius from the present or 
proposed location of the Charter School project as identifi ed in the chartering agreement.” During the second 
round of funding many applicants felt that it was too diffi  cult to obtain a three mile radius or felt that three miles 
did not truly refl ect the area in which they intended to build. Most applicants expressed a preference for a one 
mile radius.

Recommendation
Amend the defi nition of the Charter School General Location to a minimum of one mile radius to a maximum of 
three mile radius.
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Issue 4: Free and Reduced Lunch Methodology Clarifi cation
The method for determining the percentage of students receiving free and reduced lunch at a particular charter 
school and/or school district used during both rounds of CSFP funding used the most recent numbers on fi le 
with the CDE. The numbers on fi le with CDE are based on information collected during the month of October. 
Applicants were concerned that the percentage of free/reduced lunch changes over the school year.

Recommendation
Amend the CSFP regulations to describe the timeframe in which the information is collected and put on fi le with 
the CDE. While we feel the current method is the most equitable and accurate and do not recommend changes 
to the process, it would be advisable to clarify the process for the applicants so that they do not feel it is an 
arbitrary number.

Issue 5: Urban, Rural, and Suburban Classifi cations
During the second round of funding some applicants disagreed with their designation of being located in a 
rural, suburban, or urban area. When fi rst implementing the CSFP, the OPSC searched for an equitable and 
unbiased methodology to use when assigning the locality types. The methodology selected was the use of 
federally derived locale codes.

The Locale codes, also known as the Johnson codes, were developed in the early s by the U.S. Bureau of 
the Census. This coding system is based on both the proximity to metropolitan areas and on population size 
and density. These codes are assigned based on the addresses of the individual schools and are assigned at the 
school level. Thus, it is possible to identify areas within school districts as being diff erent types of localities. A 
locale code of  identifi ed the project as being in an urban area. Locale codes , , , or  identifi ed a project as 
being in a suburban area and locale codes of , , or  identifi ed a project as being in a rural area.

The locale codes assigned to each category were decided upon through the SAB Implementation Committee 
process, with input from charter school advocates and were approved by the SAB as part of the CSFP regulations 
in January . The SAB Implementation Committee is an informal advisory body established by the SAB to 
assist the SAB and the OPSC with policy and legislation implementation.

For the CSFP, applicants were asked to identify the school site closest to the location of their proposed project 
and report the locale code for that site on the Application for Preliminary Apportionment (Form SAB -).

Recommendation
No change. However, prior to the next round of funding for the CSFP, the OPSC proposes taking the issue of 
defi ning urban, suburban, and rural areas back through the implementation committee process for further 
public discussion and possible change to the methodology. Should it be decided at the implementation 
committee that a change is necessary, the regulations for the CSFP will need to be adjusted accordingly.
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Issue 6: Calculations to Determine Project Costs
One applicant felt that the total project cost generated by the requested number of pupil grants and 
supplemental grants was too high by – percent. Asking for fewer dollars can sometimes lead to asking to 
build fewer classrooms and house fewer students.

Recommendation
As the majority of applicants felt that the grant amounts were too low, it is recommended to wait and see how 
many projects convert successfully before altering the method of calculating project costs. In addition, this 
calculation in the Program is another area that was discussed through the implementation committee and 
agreed upon by districts, charter schools, and charter school advocates alike.

Issue 7: Changes to the Funding Matrix
An applicant suggested that the Legislature look at the criteria used in allocating funding to address what may 
be shortfalls in the current process. The applicant felt that more emphasis should be placed on funding schools 
that served underprivileged children (this is captured partially through preference points). The applicant also felt 
that the process of funding the various categories was arbitrary. The applicant proposed the following changes 
to resolve these issues:

{For clarity, the funding categories are:  – Region;  – Locality (urban, rural, suburban);  – Size of School (large, 
medium, small); and  – Grade Level.}

. Allocate all funds based on preference points alone.
. Allocate all funds based on preference points alone. Give the SAB the option to make adjustments to the list 

if a Region is left out entirely.
. Allocate funds to the highest preference point scoring school in each Region and, thereafter, use only prefer-

ence points for the rest of the funding. Categories ,  and  would not be used.
. Use percentages rather than absolutes. Fund an equal percentage of applications in each group in Categories 

 and . Remove Categories  and  from the allocation criteria.
. Allocate the fi rst two-thirds of the funds based on preference points alone. Then allocate funds to any 

Regional Group (, , , or ) or Urban/Suburban/Rural Group that may have been left out. Resume allocating 
funds based on preference points if funds remain.

. Keep the current method, but insert the following rule: No school that has  percent or fewer of the prefer-
ence points of another school may be funded until the higher scoring school is funded.

Recommendation
No changes. If the Legislature envisioned a diff erent method for allocating funds, the above suggestions might be 
considered when making changes to the EC regarding the order in which funds are to be allocated.
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Section 1: Implementation of the Program

The following sections are presented to the Legislature pursuant to Section .(a) of the EC. Part B of this 
report has been prepared by CSFA staff , and approved by Authority members on June , , for submission to 
the Legislature by the July ,  submission date.

Senate Bill 15
In , the SAB made preliminary apportionments of funding to six charter schools totaling approximately 
 million. The awards for new facilities ranged in size from . million allocated to a high school serving  
students to  million allocated to a high school expected to serve , students. Following this funding round, 
there was broad concern in the charter school community about the limited number of projects funded through 
the Program.

In response to this issue, Senate Bill  (Alpert, Chapter ) was passed which, among other things, set out to 
maximize the number of projects funded in subsequent rounds of Program funding. This bill states that “the 
board, in conjunction with the California School Finance Authority, shall maximize the number of projects that 
may be approved by adopting total per project funding caps” and requires that the board “adopt other funding 
limits including, but not limited to, limits on the amount of acreage and construction funding for each project.” 
In order to implement these changes to the Program, SB  “permit[s] the board to adopt, amend, or repeal rules 
and regulations pursuant to this chapter as emergency regulations.”

Pursuant to SB , the board concurred with the funding cap proposal developed by OPSC at the Authority’s 
February ,  meeting (see Part A, Section ). SB  also included amendments to the Program which 
necessitated changes to the Authority’s Program regulations.

Rulemaking Process to Implement Changes to the Program
Pursuant to the passage of SB , CSFA staff  and counsel developed revised Program regulations which 
integrated the changes prescribed by the bill. Additional changes were recommended that clarify and refi ne the 
Authority’s existing regulations. These changes to the Program regulations will:

. Permit charter school management to receive credit for experience gained at other charter schools in Califor-
nia towards satisfying the Program’s two academic year requirement.

. Consider school districts or county offi  ces of education applying on behalf of a charter school to have satis-
fi ed the Program’s two academic year requirement.

. Specify the fi nancial and operational information to be provided to the Authority on a regular basis by 
schools having been awarded a preliminary apportionment, including such information relevant to the fi nan-
cial stability of any guarantor.

. Require the Authority’s review of the fi nancially sound status of any school applying for an Advance Appor-
tionment of funds.

Consistent with the requirements of EC, Section ., CSFA promulgated emergency regulations that were 
approved by OAL on March , . The permanent regulations were approved in October , and can be 
found in Title , Division , Article , commencing with Section .
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Additional Procedural Changes to the Application and Review Process
With the experience and insight gained from the fi rst funding round of the Program, CSFA staff  set out to refi ne 
the application and fi nancial soundness determination process for applicants. The procedural changes described 
below were implemented to assist applicants.

. Increased Statewide Outreach and Technical Support: CSFA and OPSC worked diligently to develop 
statewide workshops presenting interested charter schools with Program guidance, eligibility criteria and 
selection parameters to better prepare the schools to submit thorough and complete applications. For charter 
schools that were unable to attend the workshops, both agencies provided access to all Program-related 
materials via their respective websites. CSFA and OPSC staff  remained available to answer questions and 
provide technical assistance to applicants throughout the application and funding determination processes.

. Financial and Operational Information Standardized: During the fi rst funding round, applicants sent 
numerous fi nancial documents to staff  for evaluation and input into a fi nancial model. This method of 
processing operating and fi nancial information proved to be extremely time consuming due to the high level 
of correspondence between staff  and applicants necessary to ensure the accuracy of the submissions. For the 
Proposition  funding round, staff  developed a four-page Microsoft Excel workbook into which applicants 
were required to input student performance data as well as historic and projected enrollment fi gures and 
fi nancial information. This workbook was accompanied by detailed written instructions, and staff  remained 
accessible to applicants throughout the process.

. Applicants Permitted to Review Staff  Reports In Advance of Board Action: Prior to submission to the board 
for consideration, each applicant was provided with a draft of the staff  report containing detailed information 
about the school’s operational and fi nancial indicators, and staff ’s recommendation regarding the school’s 
fi nancial soundness.

OPSC and CSFA Interfaces
Pursuant to the Assembly Bill , CSFA and SAB (staff ed by OPSC personnel) jointly administer the Program. 
Building on the relationship developed during the creation of the Program and the fi rst funding round, CSFA and 
OPSC staff  are able to rely on their counterparts to quickly and eff ectively address any questions or requests for 
information to ensure the Program’s continued success.

To highlight, OPSC is primarily responsible for determining the CSFP eligibility of the applicant based on the 
availability of new construction grants in the relevant school district. OPSC categorizes applicants using the 
following prioritized criteria: () geographical location within the State; () location within areas considered 
urban, suburban, or rural; () size of charter school (small, medium or large); and () grade levels of pupils served. 
Within each category, OPSC assigns preference points to charter schools in overcrowded school districts, to 
charter schools in low-income areas and to charters operated by not-for-profi t entities. The preference points are 
used to rank applicants when Program funds are over-subscribed.

CSFA’s primary responsibilities include: () making a “fi nancially sound” determination for all applicants at the 
time of Preliminary, Advance and Final Apportionment; () conducting ongoing monitoring and due diligence of 

694



18 Part B : Section 1

each approved applicant’s fi nancial soundness; () carrying out due diligence on guarantors; and () developing 
a guaranty and lease agreement. Pursuant to Program regulations Section , CSFA relies on OPSC’s 
determinations regarding each applicant’s project eligibility and cost.

Description of the Financially Sound Determination Process

Applications for the  funding round were due by July , . In order to streamline the application 
delivery process, applicants were required to complete and deliver the CSFA application (Form CSFA  –), 
along with the SAB application (Form SAB -), to the OPSC.

OPSC and CSFA received applications for  charter school projects totaling over  million, which exceeded 
the  million in available Proposition  funds. The applicant schools ranged from a small independent 
stand-alone charter school, to a district-run, operated and funded charter, to a large, national educational 
management organization applying for funding at four separate campuses. Appendix One contains a complete 
list of the applicants.

Financially Sound Determination
Program regulations direct the Authority to consider certain factors when determining the fi nancial soundness 
of applicants to the Program. To this end, the -page CSFA application requested information about each 
charter school’s chartering authority, organizational structure, management experience, business plan, 
curriculum, student performance, historical and projected fi nancial performance, material contracts, anticipated 
capital project, legal history, and guarantor information (if applicable).

CSFA’s Program regulations include a threshold requirement that the charter school and/or the relevant 
organization has provided instructional operations at a California charter school for at least two academic 
years in order to be considered fi nancially sound. This requirement is designed to ensure that an applicant’s 
-months of operating as a fi nancially capable concern included the actual operation of a charter school.

Pursuant to statute and Program regulations, the information received from applicants was evaluated in as 
comprehensive and uniform a manner as possible. CSFA developed a set of “fi nancial indicators” and “operational 
indicators,” as summarized below, which were utilized to evaluate the factors specifi ed in statute and regulations.

CSFA also reviewed additional information obtained from applicants, including curriculum, project descriptions, 
business plans, staffi  ng plans, material contracts and other matters relevant to the Program.

Assessment of Financial Soundness
Every Program applicant underwent a rigorous evaluation of its willingness and ability to provide for  percent 
of project costs through the required Local Matching Share, a commitment which can take the form of either a 
lump sum payment at the time of Final Apportionment or payments due on a lease obligation (net of any lump 
sum payment) for a term of up to  years. For the  funding round, approximately  out of  (eligible) 
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applicants proposed to provide all or a portion of their Local Matching Share through the lump sum payment 
option. All lease obligations will be assigned an interest rate equal to the rate paid on funds invested in the 
State’s Pooled Money Investment Account (PMIA) at the time of each approved applicant’s Advance and/or 
Final Apportionment, regardless of actual lease term. Using the approximate ten-year average interest rate of 
the PMIA, staff  incorporated an assumed PMIA rate of . percent into each applicant’s assessment of fi nancial 
soundness. Although the average interest rate paid on PMIA funds in October  (the time of our analysis) 
was . percent, staff  considers the assumed lease rate to be reasonable given the uncertainty relating to the 
actual PMIA rate in eff ect at Advance and/or Final Apportionment. The dates of these apportionments will be 
diff erent for each approved applicant and may be up to four years from the Preliminary Apportionments made 
in February .

Staff ’s assessment of an applicant’s fi nancial soundness involved the extensive analysis of numerous pieces of 
information relating to the charter school. To assess the fi nancial soundness of an applicant, Section  of 
Program regulations stipulate that CSFA make its determination through consideration of a dozen key indicators. 
These indicators are:

. The applicant’s expected ability to maintain stable fi nancial operations and make estimated lease payments, 
if applicable;

. Any material risks that would threaten the fi nancial or operational viability of the applicant or the charter school;
. Current and historical fi nancial performance, including cash fl ow, major revenues, degree of reliance on 

grants and fundraising, enrollment trends, projected average daily attendance, expenses and debt service 
coverage of not less than .x;

. Reasonableness of projected fi nancial performance based on current and historical performance and the 
charter school’s business and/or strategic plans;

. Whether the fi nancial condition of the school is consistent with its planned contributions to the project;
. Adequacy of the qualifi cations and performance of management and personnel to perform necessary ad-

ministrative, curricular, fi nancial and human resource functions;
. Evidence that the applicant is meeting the terms of its charter and is not in imminent danger of having its 

charter revoked by the chartering authority;
. Evidence that the chartering authority performs its required oversight responsibilities, including review of 

student and school performance data;
. Adequacy of material contracts and ability of the charter school to manage such contracts and meet its 

obligations under such contracts. (Where the charter school has contracted with an education management 
organization, the authority will perform an analysis of the current and historical fi nancial and operational 
condition of the organization, in addition to the above.);

. Results of a required site visit;
. Impact of any lump sum payment the charter school has indicated it intends to make; and
. Where a charter school is using a guarantor, the fi nancial resources, stability, and authority of the guarantor, 

and the extent to which the applicant is reliant on the guarantor to meet minimal debt service coverage ratios.

Content Areas Evaluated for Each Program Applicant
CSFA prepares a staff  report for each Program applicant for Board consideration unless the application was 
revoked or withdrawn from the Program. Below we have highlighted the key content areas of the staff  reports 
presented to Authority members to assist with their determination of each applicant’s fi nancial soundness.

Implementation of the Program

696



20 Part B : Section 1

. Project Description: Staff  evaluated project details having an impact on CSFA’s determination of fi nancial 
soundness, including () classifi cation of the project as new construction or as a renovation/expansion of an 
existing structure; () the expected address of the facility, specifying if the facility will be located within the 
boundaries of the chartering authority; () the projected cost and funding sources for the project, including 
the selected funding option for the Local Matching Share and the fi nancial commitments of any guarantor; 
() the requested date for the fi rst draw on Program funds; and, () the estimated enrollment served when the 
facility will be occupied.

. Organizational Information: Staff  inquired about () the school’s legal structure as a (c)() organization, 
a subsidiary of an Educational Management Organization (EMO) or other; () the charter award date, fi rst 
year of instructional operations, charter expiry date and expected renewal process; and () the school’s 
relationship with its chartering authority. If the school is operated by an EMO, then staff  reviewed the EMO’s 
responsibilities to the school, its history of operations, strategic plan, historical and projected fi nancial 
information and biographical information of key staff  and directors. Staff  reviewed copies of all agreements 
and written reports between the chartering authority and the applicant to confi rm that the chartering 
authority monitors the charter school’s student performance data and curriculum. If the school is not 
chartered by the local school district, then staff  inquired about the school’s relationship with the district and 
the reasons for an outside chartering authority. For the most part, strong charter schools have authorizers 
who provide recommendations for improvement and act as a partner to the school. Active oversight can 
help fi x minor problems at schools before they become diffi  cult situations possibly impacting fi nancial 
performance or leading to school closures.

Staff  evaluated each applicant’s business plan by focusing on the school’s competitive advantages to 
educational alternatives, its targeted student population, methods of student recruitment and retention 
as well as the details of any waiting lists. Enrollment history and average daily attendance (ADA) rates are 
carefully evaluated, as these can be indicators of the academic success and community approval of the 
school. Specifi cally, comparatively low (below  percent) or declining ADA rates are fl agged by staff  as 
an area of concern since per pupil revenues from the State are directly tied to attendance. And, because 
most schools assume the ongoing cost of their project will be partially covered by the additional revenues 
generated from new grade levels served, projected enrollment growth and ADA rates are measured against 
historical levels as a reality check on the aff ordability of the project.

Staff  also reviewed material contracts (when the obligation exceeded fi ve percent of annual gross revenues) 
between the applicant and outside parties to determine if these commitments could adversely impact the 
school’s fi nancial obligations under the Program.

. Management Experience: When the Program was created, a fi nancially sound determination required that 
the applicant charter school or organization have at least two academic years of instructional operations. 
Recognizing that a large and growing body of qualifi ed individuals and organizations have charter school 
expertise and the desire to open up new charter schools, SB  changed the Program’s eligibility requirement 
to consider applications from new charter schools if key personnel (e.g., Chief Executive Offi  cer, President, 
Operations Manager, Chief Financial Offi  cer, Principal, etc.) had at least two academic years of experience in 
management positions at other charter schools in California. This change to Program eligibility created a new 
area of analysis for staff  which proved challenging at times, given the subjective nature of interpreting terms 
like “managed by” and “key personnel”. See recommendation in Section  regarding this area of evaluation.
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. Student Performance: Due to its implications for student enrollment, stability and growth, staff  views 
student performance as a leading indicator of a charter school’s fi nancial position. Chartering authorities 
highly value student performance such that improvements in student performance indicators are usually 
specifi ed in charter agreements. Schools with improving student performance trends, especially if those 
trends exceed threshold goals set by the school and the CDE, are viewed favorably. In order to measure 
student performance, staff  utilized Academic Performance Index (API) and/or Adequate Yearly Progress (AYP) 
trend data generated by the CDE. The API data reported in the CDE’s annual base and growth reports also are 
used as indicators for measuring AYP under the federal No Child Left Behind Act of .

. Financial Analysis: Staff  evaluates all the fi nancial factors specifi ed in Program statute and regulations. 
Extensive fi nancial data is analyzed to determine the applicant’s expected ability to fund its Local Matching 
Share, which in most cases is the projected annual lease obligation. While other fi nancial indicators relating 
to the diversity of revenues and the liquidity of funds are evaluated, the determination of fi nancial soundness 
rests primarily on the school’s ability to aff ord its lease payments at the time of occupancy of the project. 
Since most schools are expected to occupy their Program-funded projects no sooner than three years hence, 
CSFA’s assessment of projected fi nancial and operational performance is based on the accuracy of the 
projections provided by the applicant.

Debt service coverage on lease payments is computed beginning with the fi rst year of project occupancy. 
Net Revenues available for this purpose are calculated from the annual Change in Net Assets by adding back 
the projected annual lease payment, capital outlays and non-operating uses of funds and by deducting other 
non-operating sources of funds with the exception of contributions. A key factor in determining whether 
an applicant is fi nancially sound is the applicant’s expected ability to pay annual lease payments from Net 
Revenues, which is equivalent to a minimum debt service coverage ratio of at least .x. Staff  considers the 
use of reserves to make annual lease payments in the fi rst year or two of occupancy may be considered 
acceptable if projected liquid assets are sizeable, although staff  recognizes that the applicant has not 
pledged to reserve these assets as additional security. However, an applicant with a projected debt service 
coverage ratio of less than .x requiring the use of available reserves to cover this shortfall for an indefi nite 
period of time is likely to be deemed fi nancially unsound.

While an applicant with a projected debt service coverage ratio of greater than .x may be deemed more 
fi nancially viable, staff  appreciates that this status could change if enrollment projections do not meet 
expectations or if expenses are not managed as anticipated during periods of growth. With this in mind, 
the projected debt service coverage ratio in the year of occupancy is stress tested to quantify lower than 
expected enrollment growth resulting in debt service coverage of exactly .x. An applicant’s ability to 
withstand a  percent cut in expected enrollment growth, and still maintain .x coverage would be 
considered a credit strength versus an applicant that could only endure a fi ve or ten percent reduction in 
student enrollment.

Staff  utilized additional fi nancial indicators to produce comparisons among applicants and to credit norms. 
These indicators are the applicant’s lease burden (lease payment as a percent of current year revenues) 
and the per student cost of facilities (lease payment divided by enrollment). Generally speaking, while an 
applicant may project a debt service coverage ratio in excess of .x, high lease burdens or excessive per 
student facility costs may indicate an inability to aff ord other necessary, yet unanticipated, expenses.

Implementation of the Program
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. Strengths, Weaknesses and Mitigants: This section of the staff  report reiterates the applicant’s key 
operating, management, academic performance, and fi nancial factors that are most relevant to staff ’s 
recommendation of fi nancial soundness. Additionally, staff  presents any mitigating factors, if applicable, in 
this context.

Financially Sound Determinations for the Proposition 55 Funding Round 
Of the  Program applications received, the Authority found  applicants to be fi nancially sound for purposes 
of the CSFP Preliminary Apportionment. A listing of the Authority’s preliminary fi nancially sound determinations 
is contained in Appendix Two. Appendix Four contains information excerpted from the staff  reports presented to 
Authority members to assist with their determination of each applicant’s fi nancial soundness.

Monitoring Financially Sound Determinations
It is important to note that CSFA’s fi nancially sound determinations are made with reliance on the best available 
information, including fi nancial projections provided by the applicants that are subject to change. Thus, any 
fi nancially sound determination is inherently conditioned upon the applicant’s ability to achieve actual fi nancial 
results which are no worse than the projected fi nancial data provided by the applicant.

The Authority requires that all fi nancially sound applicants receiving a Preliminary Apportionment provide 
regular updates to the Authority regarding key aspects of their fi nancial condition and operating results, as 
well as revisions to projected performance. Additionally, with the passage of SB , CSFA is compelled to report 
on a school’s fi nancial soundness when an Advance Apportionment is requested. The board requires delivery 
of updated information not limited to semi-annual fi nancial reports, audited fi nancial statements, adopted 
budgets and all interim budget reports fi led with the chartering authority. CSFA also requires receipt of notice of 
any material change to enrollment, student performance, charter status or fi nancial condition within  days of 
such material change. These conditions and requirements are incorporated by reference as part of board action 
taken on each applicant’s fi nancially sound determination.

Should the fi nancial condition of a school approved for Preliminary Apportionment subsequently weaken, 
there is an increased risk that the school would not be determined fi nancially sound at the time of Final 
Apportionment. Therefore, it is vital that CSFA, on behalf of the state, be in a position to monitor changes to 
these results as they occur, and not only at the time of Final Apportionment. For a publicly funded program such 
as CSFP, where demand far outstrips available funding, there is a public interest in promptly identifying such 
situations to ensure available funds are put to the best use. The Authority retains the authority to withdraw its 
fi nancially sound determination for any school prior to Final Apportionment due to intervening circumstances, 
pursuant to the actions at the December ,  and January ,  meetings. The Authority would change a 
fi nancially sound determination only after the school has been aff orded the opportunity to present its position 
to the board.
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Section 2: Recommendations for Statutory Changes

Issue 1: Conformity of CSFP Statute and CSFA Statute
Section . of the EC currently provides that school districts or county offi  ces of education that issue debt 
through the Authority can elect to intercept their debt service payments at the state level through notice to the 
State Controller’s offi  ce. In turn, the Controller makes apportionments to the bond trustee in the amount of the 
debt service payments from moneys in Section A of the State School Fund. The use of the intercept mechanism 
described herein assures that debt service payments are made in a timely manner, which results in lower interest 
costs to the borrower.

Sections . through . of the EC establish the CSFP. Among these provisions, Section .(a)() 
sets out that the Authority shall establish a process for determining how charter schools will repay the lease 
payments due under the Program. Section .(a)()(A) establishes that Section . (the intercept 
mechanism) may be used by charters to repay their obligations through the Program. However, a disconnect 
between these two statutory provisions has been created because Section . only permits use of the 
intercept mechanism by school districts or county offi  ces of education, not charter schools.

Recommendation
The Authority is recommending that appropriate language be added to Sections -. of the EC to 
remedy the inability of charter schools to access the intercept mechanism through the Program and to allow 
charter schools to issue debt for capital projects or working capital through the Authority. Staff  has highlighted 
below the most substantive change we are seeking to the Authority’s Statute. Other technical, “clean up” and 
conforming changes are being proposed as well.

. Section (g) of the EC would be amended to include the term “charter school” as a participating district. 
Subsequent to our change being implemented, Section (g) of the EC will read:

“ Participating district” means a school district, charter school or community college district which undertakes, charter school or community college district which undertakes, charter school
itself or through an agent, the fi nancing or refi nancing of a project or of working capital pursuant to this chapter.

“ Participating district” shall also be deemed to refer to the agent to the extent the agent is acting on behalf of 
the school district, charter school or community college district for any purpose of this chapter.charter school or community college district for any purpose of this chapter.charter school

. With the addition of the term “charter school” to our statute, several conforming changes and additions are 
necessitated to ensure that charter schools can access all the fi nancing tools now aff orded to traditional 
public schools and community colleges.

Issue 2:  Advance Apportionments for Proposition 47 Awardees
In addition to maximizing the number of projects that receive funding through the Program, SB  also instituted 
the Advance Apportionment mechanism (Section .(g) of the EC, which allows charter schools to access a 
portion of their funding for upfront costs related to planning and site acquisition prior to Final Apportionment 
(assuming the school has maintained its fi nancial soundness status). Given that SB  was passed after the 
Proposition  apportionments, the subsequent changes to the Program do not retroactively apply to the fi rst 
funding round. However, the Proposition  awardees have conveyed to Authority staff  that they are facing 
signifi cant challenges in funding the critical upfront costs of constructing their facilities.
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Recommendation
The Authority is recommending that the six charter schools awarded funding through Proposition  be able 
to request an Advance Apportionment to fund the planning and site acquisition costs necessary to commence 
work on their projects. Accordingly, the Authority proposes that a sentence be added to Section .(g) 
which states, “This provision shall apply retroactively to those charter schools approved for funding from the 
 Charter School Facilities Account. The board shall carry out this provision, and all applicable statutory, 
regulatory and procedural requirements shall apply when requesting an advance apportionment.” 

Issue 3: Requirement that a Grant Agreement be Executed at the Time of Advance Apportionment
Certain costs associated with the development and construction of a charter school facility through this 
Program are deemed upfront costs, therefore funds are made available to awardees shortly after Preliminary 
Apportionment through the Advance Apportionment process. Most of these upfront costs are categorized 
under the  percent grant portion of the Program, not the  percent Local Matching Share portion. 
Section .(a)() of the EC and Section  of Program regulations describe the use of a lease agreement 
to satisfy the Local Matching Share obligation. The law, however, does not require any such agreement between 
the charter schools (grant recipients) and the State at the time of Advance Apportionment.

Recommendation
The Authority is recommending that a new provision be added to EC Sections .–., or that the SAB 
adopt a regulatory or procedural mechanism, that compels grant recipients to enter into a binding covenant which 
clearly delineates the terms and conditions of receiving public funds (grants) through this Program. The Authority 
recognizes that the SAB forms do require that grant recipients certify that the project is in compliance with public 
school construction law. However, Authority members are of the opinion that self-certifi cations may not go far 
enough to ensure that these public funds are being used for the purposes prescribed by the Program, that parties 
are aware of and adhering to all applicable laws and guidelines, and that suffi  cient oversight is present.

Recommendations for Regulatory Changes

Issue 1: Compliance with Charter Agreement and Good Standing with Chartering Authority
Pursuant to Section  of Program regulations regarding fi nancially sound determinations, the Authority 
is to evaluate, among other key factors, whether an applicant is in compliance with the terms of its charter 
agreement and that the charter school is in good standing with its chartering authority. The Authority seeks 
written verifi cation from an applicant’s chartering authority indicating that the applicant is viewed favorably.

During the last funding round, one chartering authority responded that the applicant was failing to meet the 
terms of its charter agreement and, consequently, was not in good standing with the authority. CSFA noted this 
as an area of concern given that the chartering authority has the ability to revoke a charter for the school’s failure 
to comply with the terms of the charter agreement. In the case of this particular applicant, our inquiry prompted 
the school and the chartering authority to enter into a remediation plan to resolve and improve the areas where, 
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in the chartering authority’s view, the school was failing to meet the terms of its charter agreement. It was not 
necessary for the Authority to take formal action regarding the school’s failure to comply with the terms of its 
charter agreement since OPSC later determined that the applicant did not have suffi  cient new construction 
eligibility to participate in the Program.

Recommendation
The Authority is recommending that applicants () be in compliance with the terms of its charter agreement and 
() in good standing with its chartering authority at the time applications are submitted to OPSC and CSFA, and 
that this is confi rmed by a new form to be completed by the chartering authority and submitted with the charter 
school’s application.

Staff  believes it unsound policy to allow applicants to resolve problems with chartering authorities after 
applications have been submitted. Applicants should be in compliance with the terms of their charter 
agreement and in good standing with their chartering authority on an ongoing basis to ensure that projects 
funded through the Program are eligible for construction and occupation by the school. Any applicant denied 
access to the Program as a result of a negative indication from a chartering authority would be provided an 
opportunity to appeal the Authority’s decision.

Recommendations For Procedural Changes

Issue 1: Authorizing Staff  to Institute a Process to Deem Applicants Ineligible for Review Due to 
the Failure to Submit Information in a Timely Manner
Section  of the Program regulations state that as a condition of voluntarily applying for a Preliminary 
Apportionment, the applicant will concurrently provide all information required by the Authority as described in 
Section . The regulations also state that if the information is insuffi  cient to allow the Authority to determine 
whether a charter school is fi nancially sound, the Authority reserves the right to request such additional 
information as will be necessary to make the determination.

Some of the Authority’s requests for additional information were not responded to in a timely manner, which 
delayed staff ’s recommendations to the board regarding fi nancial soundness. Our experience during the 
last two funding rounds with certain applicants has prompted CSFA to seek the authority for staff  to deem 
applicants ineligible at the time the school has failed to comply with our timing requirement rather than wait for 
board approval to determine the school fi nancially unsound for purposes of the Program.

Recommendation
In the interests of applying the Program requirements equally to all applicants, the Authority conducts all 
evaluations based on the information submitted concurrently with the applications. However, the Authority 
will continue to reserve the right to request additional clarifying information that may be necessary for the 
application to receive an initial determination regarding fi nancial soundness.

Recommendations for Statutory Changes
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The Authority is recommending that a procedural change be instituted allowing staff  to provide written 
notifi cation to applicants regarding insuffi  cient information. This notifi cation would state a date certain for 
submission of the necessary information. The applicant’s failure to submit such information would result in staff  
providing a second and fi nal notice. Failure to respond by the deadline stated in the second notice would result 
in the Authority deeming the applicant ineligible for Program participation and then notifying the SAB. 

Issue 2: Authorizing Staff  to Deem Applicants Ineligible for Program Participation Based on 
Review of Baseline Program Requirements
There are several baseline Program eligibility thresholds that can be evaluated at the staff  level early in the 
application review process. These items would include but not be limited to the applicant’s () failure to meet the 
requirement of providing instructional operations at a California charter school for at least two academic years; 
() inability to demonstrate that management has operated a charter school for at least two academic year; () 
non-compliance with the terms of its charter agreement or poor standing with its chartering authority; and, () 
ineligibility for new construction as determined by OPSC.

During the last two funding rounds, staff  prepared comprehensive staff  reports on each applicant regardless 
of whether or not the school met all Program eligibility criteria. In order to create greater effi  ciencies in the 
Program, staff  and board members should limit their application review to only those schools that have met the 
baseline Program eligibility requirements.

Recommendation
The Authority will adopt a process allowing staff  to notify applicants of Program ineligibility prior to staff ’s 
development of a detailed staff  report for board consideration. The Authority would grant these notifi ed 
applicants  business days to request an appeal before the board. If the Authority grants the appeal, then staff  
would prepare a detailed report for board consideration.

703



Part B : Section 2 27Appendices

Appendix 1: Charter School Application Filing Status

Appendix 2: Summary – CSFA’s Preliminary Financially Sound Determinations

Appendix 3: Additional Project Statistics

Appendix 4:  Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the 
Charter School Facilities Program (CSFP)
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FILING 
STATUS

DISTRICT COUNTY CHARTER SCHOOL TOTAL PROJECT COST
GRADE
LEVEL

OUTCOME OF APPLICATION

Charter Alameda USD Alameda ACLC New Campus $   3,690,022 9–12 Not Financially Sound

Charter Oakland USD Alameda Oakland School for the Arts 9,967,844 9–12 Preliminary Apportionment

Charter Oakland USD Alameda Oakland Unity High 7,038,638 9–12 Not Eligible

Charter Buckeye Union ESD El Dorado California Montessori Project – Shingle Springs Campus 5,310,746 7–8 Preliminary Apportionment

Charter Fresno USD Fresno University High 11,603,850 9–12 Preliminary Apportionment

Charter Fresno USD Fresno KIPP – Academy Fresno 4,156,628 7–8 Preliminary Apportionment

Charter Jacoby Creek Charter District Humboldt Jacoby Creek 1,362,964 7–8 Preliminary Apportionment

Charter Centinela Valley Los Angeles Environmental High 13,914,378 9–12 Preliminary Apportionment

Charter Centinela Valley Los Angeles Media Arts Academy at Centinela 12,877,178 9–12 Withdrawn by Charter School

Charter Inglewood USD Los Angeles Animo Inglewood Charter High 12,268,618 9–12 Preliminary Apportionment

Charter Inglewood USD Los Angeles Today’s Fresh Start 12,605,650 K–6 Preliminary Apportionment

Charter Long Beach USD Los Angeles New City School 28,412,986 7–8 Not Eligible

Charter LAUSD Los Angeles Vaughn Elementary Language Academy 11,344,418 K–6 Preliminary Apportionment

Charter LAUSD Los Angeles Vaughn High School Academy 19,689,644 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Oscar de La Hoya Charter High School 11,816,346 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Animo Downtown Charter High 12,142,552 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Animo South Los Angeles Charter High 12,457,476 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Animo Venice Charter High 12,328,892 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Port of Los Angeles High School 16,335,234 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles KIPP – Academy of Opportunity 7,619,520 7–8 Returned Unfunded

Charter LAUSD Los Angeles KIPP – Los Angeles College Prep 6,797,928 7–8 Returned Unfunded

Charter LAUSD Los Angeles Chime Charter Middle 3,264,680 7–8 Preliminary Apportionment

Charter LAUSD Los Angeles Aspire – Los Angeles 6–12 Charter 19,669,826 9–12 Preliminary Apportionment

Charter LAUSD Los Angeles Aspire – Los Angeles K–5 Charter 13,267,148 K–6 Returned Unfunded

Charter LAUSD Los Angeles Watts Learning Center 4,808,544 K–6 Not Eligible

Charter Elk Grove USD Sacramento California Montessori Project – Elk Grove Campus 11,834,282 7–8 Preliminary Apportionment

Charter Sac City Sacramento KIPP – Sol Aureus College Prep 4,370,466 7–8 Not Eligible

Charter Sacramento City USD Sacramento VAPAC Senior High 13,023,554 9–12 Not Eligible

Charter Sacramento City USD Sacramento California Montessori Project – Capitol Campus 10,220,268 7–8 Not Eligible

Charter Colton Joint USD San Bernardino Las Banderas Academy Charter 9,866,692 9–12 Withdrawn by Charter School

Charter San Francisco USD San Francisco City Arts and Tech High 14,124,484 9–12 Preliminary Apportionment

Charter Alum Rock ESD Santa Clara Escuela Popular 8,037,352 7–8 Not Eligible

Charter East Side Union High Santa Clara Escuela Popular 19,133,850 9–12 Not Eligible

Charter East Side Union High Santa Clara MACSA Academia Calmecac Charter High School 6,964,742 9–12 Not Eligible

Charter Gilroy USD Santa Clara MACSA El Portal Leadership 9,595,954 9–12 Returned Unfunded

Charter Vallejo City USD Solano Mare Island Technology Academy 7,047,988 9–12 Returned Unfunded

Charter Hesperia USD San Bernardino Crosswalk Charter 6,556,218 9–12 Preliminary Apportionment

Charter Rocklin USD Placer Maria Montessori 5,560,948 7–8 Preliminary Apportionment

Charter Temecula Valley USD Riverside Temecula Preparatory 4,669,180 7–8 Preliminary Apportionment

Charter Temecula Valley USD Riverside French Valley Charter 4,057,738 7–8 Preliminary Apportionment

District Kingsburg ESD Fresno South Campus 4,679,472 K–6 Not Eligible

District Lemoore ESD Kings Lemoore Elementary University Charter 3,940,630 7–8 Returned Unfunded

Appendix 1: Charter School Application Filing Status
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District LAUSD Los Angeles Los Angeles Leadership Academy 18,166,664 9–12 Preliminary Apportionment

District LAUSD Los Angeles Camino Nuevo Secondary Academy 10,964,168 7–8 Preliminary Apportionment

District LAUSD Los Angeles Accelerated Charter Elementary 11,756,256 K–6 Preliminary Apportionment

District LAUSD Los Angeles Academia Semillas del Pueblo 13,557,546 7–8 Preliminary Apportionment

District LAUSD Los Angeles View Park Prep 12,274,102 K–6 Withdrawn by District

District LAUSD Los Angeles College Ready Academy 15,955,934 9–12 Not Financially Sound

District Elk Grove USD Sacramento Elk Grove Charter 3,547,830 9–12 Preliminary Apportionment

District Vacaville USD Solano Buckingham Charter High 9,739,200 9–12 Withdrawn by District

TOTAL PROJECT COST: $ 514,397,228

Note: Total project costs for those projects that were deemed ineligible or not fi nancially sound may be estimates.

Charter School Application Filing Status

FILING 
STATUS

DISTRICT COUNTY CHARTER SCHOOL TOTAL PROJECT COST
GRADE
LEVEL

OUTCOME OF APPLICATION
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Appendix 2: Summary – CSFA’s Preliminary Financially Sound Determinations
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Academia Semillas Del 
Pueblo

Los Angeles Unifi ed School 
District

Los Angeles $ 13,557,546 $    416,159 Yes Meets minimum debt service coverage—130%, 247.4% 
and 256.6% in 2006–07 through 2008–09. CSFP lease 
represents 13–16% of revenues.

Accelerated Charter 
Elementary School

Los Angeles Unifi ed School 
District

Los Angeles 11,756,256 360,867 Yes Financial projections for FY 2009–10, fi rst year of CSFP 
lease repayment, indicate projected debt service 
coverage ratio slightly higher than 100%.

Alameda Community 
Learning Center

Alameda Unifi ed School 
District

Alameda 13,552,108 N/A No Not fi nancially sound for purposes of CSFP.

Animo Downtown Charter 
High School (Los Angeles)

Los Angeles Unifi ed School 
District

Los Angeles 12,142,552 372,725 Yes Meets minimum debt service coverage—133% in 
2008–09 (1st year of occupancy). CSFP lease represents 
10.2% of revenues in 2008–09. Green Dot Public 
Schools is serving as co-borrower.

Animo Inglewood Charter 
High School

Inglewood Unifi ed School 
District

Los Angeles 12,268,618 376,595 Yes Meets minimum debt service coverage—136.5% in 
2008–09 (1st year of occupancy). CSFP lease represents 
10.2% of revenues in 2008–09. Green Dot Public 
Schools is co-borrower.

Animo South Los Angeles 
Charter High School

Los Angeles Unifi ed School 
District

Los Angeles 12,457,476 382,392 Yes Meets minimum debt service coverage—137.4% in 
2008–09 (1st year of occupancy). CSFP lease represents 
10% of revenues in 2008–09. Green Dot Public Schools 
is serving as co-borrower.

Animo Venice Charter High 
School

Los Angeles Unifi ed School 
District

Los Angeles 12,328,892 378,445 Yes Meets minimum debt service coverage—159.6% 
in 2008–09. Green Dot Public Schools is serving as 
co-borrower.

Aspire Public School 
(Elementary School)

Los Angeles Unifi ed School 
District

Los Angeles 13,267,148 407,245 Yes Debt service coverage ratios are slightly above 100% for 
next three years.

Aspire Public School 
(Secondary School)

Los Angeles Unifi ed School 
District

Los Angeles 19,669,826 603,780 Yes Debt service coverage ratios are slightly above 100% for 
next three years.

California Montessori Project 
– Elk Grove Campus

Elk Grove Unifi ed School 
District

Sacramento 11,834,282 363,262 Yes School meets minimum debt service coverage—231%, 
275% and 254% each year beginning 2006–07. CSFP 
lease represents 5.8% of revenues from 2006–07 
through 2008–09.

California Montessori Project 
– Shingle Springs

Buckeye Union School 
District

El Dorado 5,310,746 163,017 Yes School meets minimum debt service coverage—231%, 
275% and 254% each year beginning 2006–07. CSFP 
lease represents 5.8% of revenues from 2006–07 
through 2008–09.

Camino Nuevo Charter 
Academy

Los Angeles Unifi ed School 
District

Los Angeles 10,964,168 336,554 Yes School meets minimum debt service coverage—
152.1%, 170.8% and 169.1% in 2006–07 through 
2008–09. CSFP lease represents 9.7% of revenues.
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CHIME Charter Middle 
School

Los Angeles Unifi ed School 
District

Los Angeles 3,264,680 100,212 Yes Meets minimum debt service coverage—137%, 212%, 
and 211% from 2006–07 through 2008–09.

City Arts and Technology 
High (Envision Schools)

San Francisco Unifi ed School 
District

San Francisco 14,124,484 433,562 Yes Strong debt service coverage (316% in 2007–08 and 
356% in 2008–09) but relies on relatively high fund 
raising projections.

College-Ready Academy Los Angeles Unifi ed School 
District

Los Angeles 18,675,986 N/A No Does not meet criteria to be determined fi nancially 
sound; key personnel lack prior charter experience.

Crosswalk: Hesperia 
Experiential Learning 
Pathways

Hesperia Unifi ed School 
District

San Bernardino 6,556,218 201,248 Yes School meets minimum debt service coverage—175%, 
183% in 2007–09 to 2008–09. School must rely on cash 
on hand to make lease payment in 2006–07. CSFP lease 
represents 9–11% of revenues 2006–07 to 2008–09.

El Portal Leadership 
Academy High (MACSA)

Gilroy Unifi ed School District Santa Clara 9,595,954 1,315,477
(after lump 

sum payment)

Yes School meets minimum debt service coverage—
108.3%, 178.4% and 356% in three years beginning 
2006–07. CSFP lease represents 3–4% of revenues in 
fi rst years of occupancy. School is relying on funding 
from a grant and a local contribution to pay down CSFP 
lease burden.

Elk Grove Charter School Elk Grove Unifi ed Sacramento 3,547,830 108,903 Yes School is district-run, and district will service as co 
borrower. Coverage is 190–250% for the fi rst years in 
new facility. CSFP lease represents 6–7% of revenues for 
same period.

Environmental Charter High 
School

Centinela Valley Union High 
School District

Los Angeles 13,914,378 427,113 Yes School meets debt service coverage in 2006–07 with 
106% and 116% in 2008–09. Contributions of $165,000 
and $325,000 are anticipated annually in projected years.

Escuela Popular del Pueblo East Side Union High School 
District

Santa Clara 8,433,352 N/A No CSFA was unable to determine the school was 
fi nancially sound based on pending issues between the 
school and the chartering authority.

Jacoby Creek Charter District Jacoby Creek Charter District Humboldt 1,362,964 41,837 Yes Minimum debt service coverage of 100% met in fi rst 
year by using cash on hand, school meets debt service 
comfortably in subsequent years. School has relatively 
strong fund balance—$453,125 as of June 2004.

KIPP Academy Fresno Fresno Unifi ed School 
District

Fresno 4,156,628 127,591 Yes Debt service is 113% in 2007–08 and 187% in 2008–09. 
Contributions represent only 8% of total expenditures.

KIPP Academy of 
Opportunity

Los Angeles Unifi ed School 
District

Los Angeles 7,619,520 233,887 Yes Debt service coverage is at least 173% for the three 
years projected. Without contributions, KIPP is able to 
maintain debt service coverage of no less than 130%.

KIPP Los Angeles College 
Preparatory School

Los Angeles Unifi ed School 
District

Los Angeles 6,797,928 208,668 Yes Debt Service Coverage is at least 142% for the three 
years projected, including contributions.
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Lemoore Elementary 
University School

Lemoore Union Elementary 
School District

Kings 3,940,630 122,627
(after lump 

sum payment)

Yes School is a district-run charter school. Debt service 
coverage is over 400% through 2007–08. School is not 
reliant on contributions for operations.

Los Angeles Leadership 
Academy

Los Angeles Unifi ed School 
District

Los Angeles 18,166,664 557,640 Yes Debt service coverage projected at double required 
level at 202% and 234% in 2009–10 and 2010–11.

Mare Island Technology 
Academy High School

Vallejo City Unifi ed School 
District

Solano 7,047,988 216,343 Yes School exceeds debt service coverage threshold with 
296% to 487% in 2006–07 to 2008–09. CSFP lease 
represents approximately 5% of projected revenue 
through 2008–09.

Maria Montessori Charter 
Academy

Rocklin Unifi ed School 
District

Placer 5,560,948 170,698 Yes Debt service coverage is no less than 110% through 
2008–09.

Oakland School of the Arts Oakland Unifi ed School 
District

Alameda 9,967,844 N/A
(after lump 

sum payment)

Yes Match requirement met through contribution of City of 
Oakland Community & Economic Development Agency.

Oscar de la Hoya Animo 
Charter High School

Los Angeles Unifi ed School 
District

Los Angeles 11,816,346 362,712 Yes Meets minimum debt service coverage—132.9% in 
2008–09 (1st year of occupancy). CSFP lease represents 
9.4% of revenues in 2008–09. Green Dot Public Schools 
is serving as co-borrower.

Port of Los Angeles Los Angeles Unifi ed School 
District

Los Angeles 16,335,234 501,423 Yes School, to begin in 2005–06, is 100% reliant on 
contributions and grants. Contributions projected at 
18% in 2005–06 and 2.8% of revenue in 2008–09.

Temecula Preparatory School Temecula Valley Unifi ed 
School District 

Riverside 4,669,180 N/A
(after lump 

sum payment)

Yes Match requirement to be met by Temecula Valley 
Unifi ed School District. School is not reliant on 
contributions.

Temecula Valley Charter 
School

Temecula Valley Unifi ed 
School District

Riverside 4,057,738 N/A
(after lump 

sum payment)

Yes Match requirement being met by Temecula Valley 
Unifi ed School District. Debt Service Coverage is not 
applicable.

Today’s Fresh Start Charter 
School

Inglewood Unifi ed School 
District

Los Angeles 12,605,650 386,940 Yes School meets minimum debt service coverage—
132.5%, 185.4% and 256.5 in 2006–07 to 2008–09.

University High School Fresno Unifi ed School 
District

Fresno 11,603,850 313,215 Yes School meets minimum debt service coverage—
123.4%, 108.4% and 155% in 2006–07 to 2008–09.

Vaughn Elementary 
Language Academy

Los Angeles Unifi ed School 
District 

Los Angeles 11,344,418 174,113 Yes Projections indicate 50% of local matches can be 
funded via lump sum contributions. If 50% of local 
match is funded in the form of two CSFP leases, 
debt service coverage ratios are 837.1%, 694.8% and 
732.8% for fi scal years 2006–07 to 2008–09. CSFP lease 
represents 2.5% of revenues.

Vaughn High School 
Academy

Los Angeles Unifi ed School 
District

Los Angeles 19,689,644 302,194 Yes Projections indicate 50% of local matches can be 
funded via lump sum contributions. If 50% of local 
match is funded in the form of two CSFP leases, 
debt service coverage ratios are 837.1%, 694.8% and 
732.8% for fi scal years 2006–07 to 2008–09. CSFP lease 
represents 2.5% of revenues.
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View Park Preparatory Los Angeles Unifi ed School 
District

Los Angeles 15,821,048 N/A N/A Applicant withdrew application prior to completion 
of review.

Visual and Performing Arts 
Charter

Sacramento City Unifi ed 
School District

Sacramento 14,914,986 N/A No Does not meet Financially Sound criteria; key personnel 
lack prior charter experience.

Watts Learning Center Los Angeles Unifi ed School 
District

Los Angeles 4,808,544 116,906 Yes Charter school was ineligible.

TOTAL PROJECT COST: $416,510,252

Summary – CSFA’s Preliminary Financially Sound Determinations
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Appendix 3: Additional Project Statistics

The purpose of this chart is to show the enrollment of the charter school at the time of project completion.
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(A) (B) (C) (C)

Academia Semillas Del Pueblo Los Angeles Unifi ed School District Los Angeles $ 13,557,546 $    416,159 250 489

Accelerated Charter Elementary School Los Angeles Unifi ed School District Los Angeles 11,756,256 360,867 59 240

Animo Downtown Charter High School (Los Angeles) Los Angeles Unifi ed School District Los Angeles 12,142,552 372,725 N/A 525

Animo Inglewood Charter High School Inglewood Unifi ed School District Los Angeles 12,268,618 376,595 411 525

Animo Oscar de la Hoya Charter High School Los Angeles Unifi ed School District Los Angeles 11,816,346 362,712 279 530

Animo South Los Angeles Charter High School Los Angeles Unifi ed School District Los Angeles 12,457,476 382,392 142 525

Animo Venice Charter High School Los Angeles Unifi ed School District Los Angeles 12,328,892 378,445 145 525

Aspire Public School (Secondary School) Los Angeles Unifi ed School District Los Angeles 19,669,826 $603,780 N/A 420

California Montessori Project – Elk Grove Campus Elk Grove Unifi ed School District Sacramento 11,834,282 363,262 228 295

California Montessori Project – Shingle Springs Buckeye Union School District El Dorado 5,310,746 163,017 273 350

Camino Nuevo Charter Academy Los Angeles Unifi ed School District Los Angeles 10,964,168 336,554 N/A 450

CHIME Charter Middle School Los Angeles Unifi ed School District Los Angeles 3,264,680 100,212 152 224

City Arts and Technology High (Envision Schools) San Francisco Unifi ed School District San Francisco 14,124,484 433,562 110 440

Crosswalk: Hesperia Experiential Learning Pathways Hesperia Unifi ed School District San Bernardino 6,556,218 201,248 185 340

Elk Grove Charter School Elk Grove Unifi ed Sacramento 3,547,830 108,903 290 250

Environmental Charter High School Centinela Valley Union High School District Los Angeles 13,914,378 427,113 309 440

Jacoby Creek Charter District Jacoby Creek Charter District Humboldt 1,362,964 41,837 416 418

KIPP Academy Fresno Fresno Unifi ed School District Fresno 4,156,628 127,591 60 280

Los Angeles Leadership Academy Los Angeles Unifi ed School District Los Angeles 18,166,664 557,640 262 910

Maria Montessori Charter Academy Rocklin Unifi ed School District Placer 5,560,948 170,698 164 270

Oakland School of the Arts Oakland Unifi ed School District Alameda 9,967,844 N/A 300 500

Port of Los Angeles Los Angeles Unifi ed School District Los Angeles 16,335,234 501,423 N/A 1,000

Temecula Preparatory School Temecula Valley Unifi ed School District Riverside 4,669,180 N/A 416 550

Temecula Valley Charter School Temecula Valley Unifi ed School District Riverside 4,057,738 N/A 225 285
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Today’s Fresh Start Charter School Inglewood Unifi ed School District Los Angeles 12,605,650 386,940 407 800

University High School Fresno Unifi ed School District Fresno 11,603,850 313,215 376 390

Vaughn Elementary Language Academy Los Angeles Unifi ed School District Los Angeles 11,344,418 174,113 N/A 400

Vaughn High School Academy Los Angeles Unifi ed School District Los Angeles 19,689,644 302,194 N/A 500

(A) OPSC’s total project cost.
(B) Estimated by CSFA based upon four and a half percent interest rate, -year maturity.
(C) Provided by applicants.
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California School Finance Authority
Charter School Facilities Program

Academia Semillas Del Pueblo

Project School: Academia Semillas Del Pueblo
Project Location: Los Angeles
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $13,557,546
Grant Amount: $6,778,773
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $416,159
First Year of Occupancy of New Project: 2006–07

Organizational Information: Academia Semillas Del Pueblo (Academia) is a nonprofi t, public benefi t 
corporation founded to serve urban children of immigrant native families and to provide an education based 
upon their own language and culture. The school is committed to justice, freedom and dignity in education. 
Academia received its charter from the Los Angeles Unifi ed School District (LAUSD) in December . The 
charter is set to expire on August , .

Curriculum: Academia’s curriculum is designed to engage students’ talents to think, question, analyze, judge 
and create new knowledge through a broad curriculum that incorporates dual language enrichment and 
aspects of the culture and history of the diff erent peoples residing in the area.

Project Description: The proposed project site, within a mile of Academia’s existing school site in the area 
of northeast Los Angeles called El Serrano, will accommodate Academia’s plan to expand to a kindergarten 
through eighth grade school. The school projects it will serve  students by –, the fi rst year of 
occupancy of the project. Academia expects to complete the project in time for the – school year. 
Therefore, its lease payment obligation would commence that school year. Academia has not needed to actively 
recruit students because of the Dual Language Program it off ers to parents and children in an area in which 
many families are non English speakers.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Appendix 4:  Summary Descriptions for Applicant’s Receiving a Preliminary 
Apportionment under the Charter School Facilities Program (CSFP)1

1 Based on excerpts from CSFA Staff  Reports.
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The Accelerated School

Project School: Accelerated Charter Elementary School
Project Location: South Los Angeles, near existing facility
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $11,756,256
Grant Amount: $5,878,128
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $360,867
First Year of Occupancy of New Project: 2009–10

Organizational Information: The Accelerated School (Accelerated) is a nonprofi t, public benefi t corporation, 
based on the Accelerated School Model developed in  by Dr. Henry Levin. All of Accelerated’s programs, 
including Accelerated Charter Elementary School (ACES), rely on involved parents, committed and talented 
teachers, high expectations for students and parents, strong school leadership, supportive and experienced 
board members, shared decision making and accountability. The separate charter for ACES was granted by the 
LAUSD in March , and will expire in June , after the fi fth year of instruction.

Curriculum: A primary goal of ACES is to prepare students to succeed in rigorous college preparatory middle 
and high schools. The curriculum is based on the Accelerated Schools Model, a rigorous, nationally recognized 
standards-based curriculum dedicated to the idea that all children can accelerate their progress and achieve at 
high levels. Other goals include providing students with better educational opportunities than what are typically 
available in their areas; providing additional student seats in an impacted area; training local educators in the 
use of eff ective teaching practices; and encouraging innovation in other public schools that serve educationally 
disadvantaged students.

Description of Project to be Undertaken: Accelerated intends to construct a facility for ACES, its second 
elementary school in South Los Angeles. Currently sharing temporary portable facilities with Accelerated’s other 
elementary, middle and high schools, it is anticipated that ACES will be on a site separate from the newly rebuilt 
main kindergarten through twelfth grade campus at Martin Luther King Jr. Boulevard and Main Street in South 
Los Angeles. The school projects that it will serve  students in kindergarten through fi fth grade.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, The Accelerated School appears to be fi nancially sound 
for the purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Animo Downtown Charter High School

Project School: Animo Downtown Charter High School
Project Location: Downtown Los Angeles
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $12,142,552
Grant Amount: $6,071,276
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $372,725
First Year of Occupancy of New Project: 2008–09

Organizational Information: Animo Downtown Charter High School (Animo Downtown) will be opened in 
Fall  by Green Dot Public Schools, a nonprofi t organization, in order to provide a small college preparatory 
high school experience for students from the Downtown community. Animo Downtown intends to follow Green 
Dot’s school model in order to achieve its goal of creating “agents of change” who will positively impact the 
community. The charter was granted to Animo Downtown by the LAUSD on April , , and it will expire on 
June , .

Curriculum: Animo Downtown will emphasize a college preparatory curriculum for all students. It anticipates 
a competitive advantage over area high schools because of its small size (projected  students in fourth year 
of operations, versus an average public school competitor size of , students). Animo Downtown received 
its charter from the LAUSD on April , . The current charter will expire on June , . The chartering 
authority will provide governance and oversight to Animo Downtown but no additional services.

Project Description: Animo Downtown intends to construct a new high school at a site to be determined 
in Downtown Los Angeles, serving an estimated – students. The school expects to begin instructional 
operations in Fall  at a temporary facility. Enrollment is expected to increase to – students by –, 
when it will occupy its permanent facilities. CSFP lease payments are expected to begin with occupancy in –.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Animo Inglewood Charter High School

Project School: Animo Inglewood Charter High School
Project Location: Inglewood
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $12,268,618
Grant Amount: $6,134,309
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $376,595
First Year of Occupancy of New Project: 2008–09

Organizational Information: Animo Inglewood Charter High School (Animo Inglewood) was opened in 
August  by Green Dot Public Schools, a nonprofi t organization, in order to provide a small college 
preparatory high school experience for students from the Inglewood community. Animo Inglewood expects to 
follow Green Dot’s school model to achieve its goal of creating “agents of change” who will positively impact 
the community. In –,  students were enrolled and  potential students are on the waiting list. Animo 
Inglewood received its charter from the CDE on December , . The current charter will expire on June , 
. Animo Inglewood has submitted a charter petition and renewal request to Inglewood Unifi ed.

Curriculum: Animo Inglewood provides a small college preparatory high school experience for students 
from the Inglewood community which emphasizes a college preparatory curriculum for all students. Animo 
Downtown believes it has a competitive advantage because of its small size. It projects  students by – 
as compared to an average public school competitor size of , students.

Project Description: Animo Inglewood plans to construct a permanent facility for its high school in Inglewood. 
The new facility is expected to be ready for occupancy in September  and will serve an estimated  students.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Oscar De La Hoya Animo Charter High School

Project School: Oscar De La Hoya Animo Charter High
Project Location: Boyle Heights area of Los Angeles
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $11,816,346
Grant Amount: $5,908,173
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $362,712
First Year of Occupancy of New Project: 2008–09

Organizational Information: Oscar De La Hoya Animo Charter High School was opened in August  by 
Green Dot Public Schools, a nonprofi t organization, in order to provide a small college preparatory high school 
experience for students from the Boyle Heights community. Oscar De La Hoya Animo will follow the Green Dot’s 
school model to achieve its goal of creating “agents of change” who will positively impact the community. 
Oscar De La Hoya Animo received its charter from the LAUSD on May , . The charter is scheduled to expire 
on June , .

Curriculum: Oscar De La Hoya Animo enrolled  students in –, and records a waitlist of  students. 
According to the school, it has a competitive advantage over local schools because of its small size (projected 
total enrollment of  students in its fourth year of operations, versus an average public school competitor size 
of , students), and an emphasis on college preparatory curriculum for all students.

Project Description: Oscar De La Hoya Animo intends to construct a new high school at  South Lorena 
Street in the Boyle Heights area of Los Angeles, serving an estimated  students. Instruction is expected to 
commence at the new facilities in September .

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Animo South Los Angeles Charter High School

Project School: Animo South Los Angeles Charter High
Project Location: South Los Angeles
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $12,457,476
Grant Amount: $6,228,738
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $382,392
First Year of Occupancy of New Project: 2008–09

Organizational Information: Animo South Los Angeles Charter High School (Animo South LA) opened in 
September  by Green Dot Public Schools, a nonprofi t organization, to provide a small college preparatory 
high school experience for students from the South Los Angeles community. Green Dot’s mission is to drive 
substantive change in high schools in the greater Los Angeles area, to ensure that all young adults receive 
high school educations for success in college, leadership and life. The charter was granted by the LAUSD on 
October , , and is scheduled to expire on June , .

Curriculum: Animo South LA intends to follow Green Dot’s school model to achieve its goal of creating 
“agents of change” who will positively impact the community. The school will emphasize a college preparatory 
curriculum for all students. According to the school, it has a competitive advantage over other local schools 
because of its small size (projected  students in fourth year of operations, versus an average public school 
competitor size of , students). In Animo South LA’s fi rst year of operations (–),  ninth graders were 
enrolled and  potential students are on the waiting list.

Project Description: Animo South LA will be constructing a new high school in South Los Angeles, to serve an 
estimated – students. Occupancy of the new facilities is expected in time for the – school year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Animo Venice Charter High School

Project School: Animo Venice Charter High School
Project Location: Venice
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $12,328,892
Grant Amount: $6,164,446
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $378,445
First Year of Occupancy of New Project: 2008–09

Organizational Information: Animo Venice Charter High School (Animo Venice) was opened in September 
 by Green Dot Public Schools, a nonprofi t organization, to provide a small college preparatory high school 
experience for students from the Venice community. Animo Venice intends to follow Green Dot’s school model 
in order to achieve its goal of creating “agents of change” who will positively impact the community. Animo 
Venice received its charter from the LAUSD on April , . The current charter will expire on June , .

Curriculum: Animo Venice emphasizes a college preparatory curriculum for all students. The school bases its 
competitive advantage on its small size (projected  students in fourth year of operations, versus area high 
school enrollment of more than , students). Animo Venice reported  ninth graders were enrolled for 
–, its fi rst year of instructional operations, and a waitlist of  potential students.

Project Description: Animo Venice will be constructing a new high school at a site in the Venice district of Los 
Angeles, which will serve an estimated  students. Occupancy of the new facility is anticipated for the  .

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Aspire Public School (Secondary School)

Project School: Secondary School
Project Location: Los Angeles, District Six of LAUSD
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $19,669,826
Grant Amount: $9,834,913
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $603,780
First Year of Occupancy of New Project: 2006–07

Organizational Information: Aspire is a nonprofi t, public benefi t corporation and considered an educational 
management organization. The Aspire organization opened its fi rst charter school in . Since that time, 
Aspire has grown signifi cantly, operating eleven charter schools in California in the current school year. Believing 
that families benefi t from greater public school choice, because no single school type can serve all students, 
Aspire is working with the LAUSD to help create new alternatives for families in that district. Aspire targets low-
income neighborhoods where a high percentage of students receive free or reduced lunch, and where many 
existing schools are overcrowded and have low relative API rankings. Aspire received its charter from LAUSD 
in June  (expires in June ). In July , Aspire received preliminary apportionments of Proposition  
funds from the CSFP for a high school in Oakland and an elementary school in Stockton.

Curriculum: Aspire implements curriculum packages created by other parties, complementary to the Aspire 
system and aligned to the California state standards. The school’s educational program, simultaneously rigorous 
and relevant to the students, will emphasize interdisciplinary thinking across subject areas.

Project Description: The proposed site for the new charter high school will be in the Huntington Park area of 
Los Angeles County, bounded by Interstate  to the North, Highway  to the East, Firestone Boulevard to the 
South and Alameda Boulevard to the West. The campus will consist of approximately fi ve acres with a multi-story 
facility. Site development will involve the retrofi tting of an existing structure to DSA standards for conversion to 
a charter school. The project is expected to be completed in time for the   school year, and will serve  
students in the sixth through twelfth grades.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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California Montessori Project – Elk Grove Campus

Project School: Elk Grove Campus
Project Location: Elk Grove Boulevard, Elk Grove
Chartering Entity: Wheatland Elementary School District
Total Project Cost: $11,834,282.
Grant Amount: $5,917,141
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $363,262
First Year of Occupancy of New Project: 2006–07

Organizational Information: California Montessori Project (CMP) was created to provide students in 
kindergarten through eighth grade access to a tuition-free Montessori education. CMP, a nonprofi t public-
benefi t corporation, has a corporate offi  ce in Carmichael and fi ve campuses in four diff erent school districts: 
Buckeye Union School District, Elk Grove Unifi ed School District, Sacramento City Unifi ed School District, and 
San Juan Unifi ed School District. Wheatland Elementary School District awarded the charter in January . 
CMP plans to obtain a charter from the CDE to allow it to open Montessori charter schools throughout California. 
CMP contends that there is a very high demand for tuition-free Montessori elementary and middle schools.

Curriculum: The Montessori program provides an individualized education, focusing on individual 
developmental needs while including the students in a multi-age classroom. CMP integrates Montessori 
teaching and philosophy with California standards to provide an enriched dynamic curriculum for elementary 
age students. CMP off ers all day kindergarten, which is paced to meet individual development needs. In addition 
to acquiring core academic education, middle school students learn to interpret core data in terms of the social 
and environmental issues of the world, including basic fi nancial skills. Montessori’s middle school curriculum 
also considers the unique developmental stages of adolescent children. Class sizes average about  students 
per teacher, and each campus is limited to a maximum of  students to maintain a community atmosphere. 
CMP is in the process of obtaining accreditation from the national Montessori organization and from the 
Western Association of Schools and Colleges.

Project Description: CMP intends to renovate and add classrooms to its Elk Grove campus located at  Elk 
Grove Boulevard in Elk Grove. This expansion will increase capacity from its current  students to  students 
in kindergarten through grade eight. This project is targeted for completion in –.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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California Montessori Project – Shingle Springs

Project School: Shingle Springs Campus
Project Location: Buckeye Road, Shingle Springs
Chartering Entity: Wheatland Elementary School District
Total Project Cost: $5,310,746
Grant Amount: $2,655,373
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $163,017
First Year of Occupancy of New Project: 2006–07

Organizational Information: California Montessori Project (CMP) was created to provide elementary and 
middle school students access to a tuition-free Montessori education. CMP, a nonprofi t public-benefi t 
corporation, has fi ve campuses in four diff erent school districts: Buckeye Union School District, Elk Grove Unifi ed 
School District, Sacramento City Unifi ed School District, and San Juan Unifi ed School District. The charter was 
received from Wheatland Elementary School District in January . CMP plans to obtain a charter from the 
State Department of Education to allow it to open Montessori charter schools throughout California. CMP 
contends that there is a very high demand for tuition-free Montessori elementary and middle schools.

Curriculum: The Montessori program has been in existence since the ’s and provides an individualized 
education, focusing on individual developmental needs while including the students in a multi-age classroom. 
CMP off ers all day kindergarten, which is paced to meet individual development needs. Montessori teaching and 
philosophy is integrated with California standards to provide an enriched dynamic curriculum for elementary 
age students. In addition to acquiring core academic education, middle school students learn to interpret core 
data in terms of the social and environmental issues of the world, including basic fi nancial skills. Montessori’s 
middle school curriculum also considers the unique developmental stages of adolescent children. CMP is in the 
process of obtaining accreditation from the national Montessori organization and from the Western Association 
of Schools and Colleges.

Project Description: CMP is renovating and adding classrooms at its Shingle Springs campus located on Buckeye 
Road in Shingle Springs (Shingle Springs Campus) to expand capacity from its current  students to  students 
for kindergarten through eighth grade. CMP advises that this project is targeted for completion in –.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Camino Nuevo Charter Academy

Project School: Camino Nuevo Charter Academy
Project Location: La Fayette Park Place, Los Angeles
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $10,964,168
Grant Amount: $5,482,084
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $336,554
First Year of Occupancy of New Project: 2006–07

Organizational Information: The Camino Nuevo Charter Academy (CNCA) is a nonprofi t, public-benefi t 
corporation. CNCA became a full kindergarten through grade twelve education organization with the approval 
of charters by the LAUSD for an elementary school in  (expires ), the middle school in  (expires 
), and the high school in  (expires ), and operates on multiple site-based campuses, in diff erent 
grade combinations. In  , , students are enrolled in grades K through , with an additional  
students enrolled in the ninth grade at CNCA’s high school. There are , potential students on the schools’ 
combined waiting list. CNCA has verifi ed that they are in the process of preparing the petition for renewal of 
the elementary school’s charter that will expire in , and that they are working with LAUSD, their chartering 
entity, to facilitate the independent evaluation required by the district’s Program Evaluation and Research 
Branch to ensure a renewal of its elementary charter.

Curriculum: CNCA provides extensive core and supplemental (art, computer, and ecology) programs within 
the context of a comprehensive literacy program. The core of the curriculum is aligned with the California State 
Board of Education Contents Standards. With strong support from two allied organizations, Pueblo Nuevo 
Development and Excellent Education Development, CNCA’s goals include increasing high school completion 
and college attendance as a means of breaking the cycle of poverty.

Project Description: CNCA is planning a new elementary school to accommodate  students in grades K 
through . The site for the new facility (the La Fayette Park Place campus) will be near CNCA’s other elementary 
school (the Burlington Campus), west of downtown Los Angeles in the densely populated neighborhoods of 
MacArthur Park and mid-Wilshire. CNCA expects to complete the project in time for the – school year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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CHIME Institute

Project School: CHIME Charter Middle School
Project Location: Collier Street, Woodland Hills
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $3,264,680
Grant Amount: $1,632,340
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $100,212
First Year of Occupancy of New Project: 2005–06

Organizational Information: The CHIME Institute for Children With Special Needs (CHIME Institute) is a 
nonprofi t, public-benefi t corporation. CHIME Institute (derived from Community Honoring Inclusive Model 
Education) administers a center for educator development, a research center, and four inclusive learning 
communities. Like CHIME Institute’s preschool founded in  and its charter elementary school that began in 
, the charter middle school is a demonstration school site of inclusive education for students with mild to 
signifi cant disabilities in general education classrooms. CHIME Institute’s goal is that fi fteen to twenty percent 
of the students at each school are children with mild to severe disabilities. Each class of twenty-eight students 
includes approximately two to four students with disabilities, one to two students with more severe disabilities 
that require intensive support, and twenty-two students without disabilities who are typically developing and/or 
considered to be gifted and high achieving. The charter for CHIME Charter Middle School (CHIME) was granted 
by the LAUSD for a fi ve year period commencing July ,  and ending June , . CHIME reports that it 
is currently in the process of writing an amendment to the charter to allow its eighth graders to remain at the 
middle school through ninth grade.

Curriculum: The education program is based on constructivist approaches, and designed to engage students 
in problem solving activities at levels appropriate to their individual needs. In collaboration with California State 
University, Northridge (CSUN), LAUSD and CHIME Institute’s schools serve as a laboratory in which faculty and 
students investigate how children learn, and as a resource on inclusive education for educators, parents and 
policy makers.

Project Description: To increase enrollment, CHIME is seeking acquisition of portable classrooms on land 
already owned by LAUSD. In  , CHIME’s second year of operations,  students in grades six through eight 
were enrolled. There are  potential students on the waiting list. Instructional operations at the new facilities are 
planned for –.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Crosswalk: Hesperia Experiential Learning Pathways

Project School: Crosswalk: Hesperia Experiential Learning Pathways
Project Location: Hesperia
Chartering Entity: Hesperia Unifi ed School District
Total Project Cost: $6,556,218
Grant Amount: $3,278,109
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $201,248
First Year of Occupancy of New Project: 2006–07

Organizational Information: Crosswalk: Hesperia Experiential Learning Pathways Charter School (Crosswalk) 
is a nonprofi t, public-benefi t corporation. Crosswalk was organized for the purpose of educating students, 
especially those who may be economically, educationally and/or socially disadvantaged in grades seven 
through twelve. The school will educate students with essential life skills using individualized experiential 
academic, career and technical pathways. Crosswalk initially was granted a three-year charter by the Hesperia 
Unifi ed School District in February . The charter was renewed in , and is set to expire on June , . 
Crosswalk is in the process of applying for another charter, which will be a Montessori kindergarten through 
grade four program. The K– program will add  students and will be housed in an adjacent facility.

Curriculum: Crosswalk off ers students structured opportunities to develop their sociocultural skills, specifi cally 
the use of a daily homeroom, a student council and the use of a school-wide behavior rubric. Teachers employ 
the use of questioning techniques, with an emphasis on multiple problem-solving activities, activity-based 
instruction, connections with students’ own experiences and interests, fi eld trips, interviews, projects, tutors 
(both peer and adult), fl exible block scheduling and community service. Crosswalk’s competitive advantages 
include small class size (– students), individualized instruction in an extended day and Friday experiential 
activities for interest and career exploration.

Project Description: Crosswalk will be constructing a permanent facility for grades fi ve through twelve by the 
start of the – academic year. The school is projected to serve  students by –. The middle school 
grades (fi fth through eighth) will compose the majority of students while the high school will only serve   
students, and will primarily serve students with special needs or gifted students who need a fl exible schedule. 
Ten prospective students are on Crosswalk’s waiting list.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Elk Grove Unifi ed School District

Project School: Elk Grove Charter School
Project Location: Las Flores High School, Elk Grove
Chartering Entity: Elk Grove Unifi ed School District
Total Project Cost: $3,547,830
Grant Amount: $1,773,915
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $108,903
First Year of Occupancy of New Project: 2006–07

Organizational Description: Elk Grove Charter School (EGCS) was established by the Elk Grove Unifi ed School 
District (EGUSD) in the Fall of . The charter school was not incorporated as a separate nonprofi t entity, but 
is a district-operated charter school, governed by the Elk Grove Board of Education, a body elected by voters 
within the school district. Originally created to utilize a home schooling/independent study/educational fi eld 
trip format that involves parents as home teachers, direct instruction classes are now part of the curriculum 
for all grades. The school is governed by the Elk Grove Board of Education, a body elected by voters within the 
school district. The school’s current charter expires in .

Curriculum: The curriculum is focused on general education with specialization to individual student needs. 
The program is a combination of small classroom and independent study. Students attend school daily in small 
blocks (usually about half a day), in addition to independent study. Elementary students have been divided into 
small groups based on their grade. Grades seven and eight are team-taught and high school students attend 
either a morning or afternoon session as well as individual classes taken through the Regional Occupation 
Program, community college and/or community classroom for older students. All students receive district core 
curriculum using the same texts that have been adopted by the district. Each student is assigned a teacher-
consultant who works with the student and family to prepare an individualized plan.

Project Description: EGCS plans to construct a school to house more than  students in grades three to 
twelve. The facility will be built on land currently owned by EGUSD on a . acre site adjacent to the existing 
Las Flores Continuation High School. There will be one building constructed with CSFP funds, with six to nine 
“teaching stations.” ECGS expects to complete the project in time for the   school year. Currently, the 
school, located in Sacramento County, is housed on two campuses— Elk Grove Boulevard and the Elk Grove 
Teen Center, with a current enrollment of  students, well above the  projected.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Environmental Charter High School

Project School: Environmental Charter High School
Project Location: Larch Avenue, Lawndale
Chartering Entity: Lawndale Elementary School District
Total Project Cost: $13,914,378
Grant Amount: $6,957,189
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $427,113
First Year of Occupancy of New Project: 2006–07

Organizational Information: Environmental Charter High School (ECHS) was started by members in the 
Lawndale community who wanted additional high school choices for students. ECHS was incorporated as a 
nonprofi t school in , and commenced instruction that September with  freshmen. After middle school, 
students attend high schools in the Centinela Valley Union High School District or other charter schools in the 
area. The local charter schools are small schools that off er a large variation in their educational models. In , 
the charter of ECHS was renewed for fi ve years, until . In addition, the Western Association of Schools and 
Colleges authorized ECHS with interim candidacy as an accredited high school.

Curriculum: ECHS provides a college preparatory curriculum that focuses on the local community and local 
environment. The core content of math, English, science and social sciences is complemented by electives using 
a project-based, experience approach. ECHS uses clusters of students (on average, ) who share the same 
teachers and classes for a minimum of two years, which promotes stronger relationships. This arrangement 
enables teachers to work together as teams in solving classroom issues. The school has a smaller learning 
environment. A small athletic program has been added to increase and maintain enrollment.

Project Description: ECHS plans to build a new high school facility to house  students. The total square 
footage for the building will be approximately ,. The site will allow approximately , square feet of 
space for outside environmental learning areas. In addition, the building will incorporate an environmental 
building approach, using water conservation techniques, some recycled materials for building supplies, 
“daylighting” (using high ceilings and other means to bounce light deep into the facility), natural ventilation 
and renewable energy for some of the building’s needs. ECHS expects to complete the project in time for the 
– school year. Therefore, its lease payment obligation would begin with that school year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Envision Schools

Project School: City Arts And Technology High
Project Location: Area South of Market and East of Castro
Chartering Entity: San Francisco Unifi ed School District
Total Project Cost: $14,124,484
Grant Amount: $7,062,242
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $433,562
First Year of Occupancy of New Project: 2007–08

Organizational Information: Envision Schools is a nonprofi t, public-benefi t corporation. Organized to focus 
on student achievement and to share its practices with local school districts, Envision is dedicated to the 
transformation of public education. Founded in , Envision is working to create a geographic cluster of six 
small, public charter high schools to serve the diverse student bodies in the Bay Area. In addition to City Arts 
& Technology High School (CAT) in San Francisco, Envision Schools also operates the Marin School of Arts and 
Technology, which opened in Novato in . The charter for CAT was granted by the San Francisco Unifi ed 
School District in September  and will expire in August .

Curriculum: Art is used to engage students to achieve academic excellence and self-expression. The school’s 
hallmark is a personalized curriculum that integrates rigorous academics, art, and creativity with intellect, 
technology, and a sense of service to the community. Recruitment eff orts seek students from diverse ethnic, 
socioeconomic, academic, cultural, and geographical backgrounds. CAT received  applications for the  
available spots in –, their fi rst year of instructional operations.

Project Description: Envision Schools is seeking a location south of Market Street and east of Castro Street in 
San Francisco for CAT’s permanent school facility. CAT is currently housed in leased facilities on the campus of St. 
Emydius School, located just off  Ocean Avenue between San Francisco City College and San Francisco State. CAT 
expects to complete the project in time for the   school year, and intends to ultimately serve  students 
in grades nine through twelve.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Jacoby Creek Charter District

Project School: Jacoby Creek Charter District
Project Location: Old Arcata Road, Bayside
Chartering Entity: California Department of Education
Total Project Cost: $1,362,964
Grant Amount: $681,482
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $41,837
First Year of Occupancy of New Project: 2006–07

Organizational Information: Jacoby Creek Charter District (Jacoby Creek) is a site-based, tuition-free 
kindergarten through eighth grade school that converted from a regular public school to a charter school in 
. The charter school is located in the unincorporated village of Bayside and is adjacent to the city of Arcata 
located on California’s northern coast,  miles north of San Francisco. This charter school is unique in that it 
is a single-school charter district, which was approved by the CDE in June . Fifty percent of the students 
attending Jacoby Creek are from outside the district boundaries. CDE staff  is currently reviewing Jacoby Creek’s 
charter as its current charter is up for renewal in May . CDE staff  has conveyed that, based upon their 
due diligence to date, Jacoby Creek’s charter renewal is likely to be recommended for approval by the State 
Superintendent of Public Instruction and the State Board of Education at the March board meetings.

Curriculum: Jacoby Creek’s mission is to provide a structured, safe and supportive atmosphere, a high quality 
program of academic instruction that meets the needs of all students and equips them with the skills necessary 
for success in the homes, workplaces, and communities of today and tomorrow. Jacoby Creek also strives to 
develop the qualities of good character, self-discipline, and responsible citizenship in its students. Jacoby Creek 
encourages students to pursue excellence and embrace new challenges without fear of failure. Finally, Jacoby 
Creek nurtures and encourages each student’s respect of self and the needs and rights of others.

Project Description: Jacoby Creek intends to build a new facility with six new classrooms (and two new 
bathrooms) with program funding. The new facility will allow Jacoby Creek’s junior high students to move out of 
substandard portables and into a new permanent facility. The district is currently working with the David Pierce 
Architect Firm to develop a conceptual design of the proposed new classrooms. In its third year of operations 
(–), student enrollment is .

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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KIPP Academy Fresno

Project School: KIPP Academy Fresno
Project Location: East Church Street, Fresno
Chartering Entity: Fresno Unifi ed School District
Total Project Cost: $4,156,628
Grant Amount: $2,078,314
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $127,591
First Year of Occupancy of New Project: 2006–07

Organizational Information: KIPP Academy Fresno’s (KAF’s) founding partnership is with the KIPP Foundation 
and its state affi  liate, KIPP California, which holds the charter for this school. Designed for middle school 
students, KIPP, which stands for Knowledge is Power Program, is based around a core set of operating principles, 
known as the Five Pillars: ) high expectations; ) choice and commitment; ) more time; ) power to lead; and 
) focus on results. The key components of the school’s program are summed up in KIPP’s motto, “There are no 
shortcuts”—words that apply to administration, faculty, students, and parents alike.

Curriculum: Following the national KIPP model, students spend more “time on task” devoting nine hours every 
weekday, plus alternate Saturdays throughout the extended school year. Summer school is three weeks in class. 
The school correlates its curriculum objectives to state standards and works to ensure that all students master all 
areas of the contents standards. KAF will complete its fi rst year of teaching in June ; there are currently  
students enrolled in the fi fth grade. The waiting list is small, with only fi ve students at this time.

Project Description: KAF is planning to build a middle school in Fresno on a . acre lot and construct a 
prefabricated modular school building with , square feet and  classrooms. The facility also will include 
science and computer labs and a library. According to KAF, the southwest area of Fresno Unifi ed School district 
does not have a comprehensive public middle school (although a selective magnet school exists). The school 
district is bussing  students to other area middle schools. In conjunction with this application, KAF has 
received a commitment from the KIPP Foundation to guarantee up to , in annual lease payments

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Los Angeles Leadership Academy

Project School: Los Angeles Leadership Academy
Project Location: Near the USC Campus
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $18,166,664
Grant Amount: $9,083,332
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $557,640
First Year of Occupancy of New Project: 2010

Organizational Information: Los Angeles Leadership Academy (Leadership Academy), a nonprofi t public-
benefi t corporation, is a charter school with the mission of creating college-bound, public sector leaders from 
low-income communities in Los Angeles. To achieve a multiethnic student population, Leadership Academy 
focuses recruitment on the neighborhood immediately surrounding the facility and on a neighborhood three to 
fi ve miles south of the school. In addition, Leadership Academy takes steps to ensure that its recruitment eff orts 
reach students who may slip through the cracks by widely distributing brochures and taking referrals from local 
homeless shelters and the foster-care system. Leadership Academy had a waiting list of  potential students. 
The charter was granted in March  (expires in March ).

Curriculum: Leadership Academy’s curriculum is built around the theme of social justice with an integrated 
program of leadership development and academic study. The middle school program focuses on three core 
subjects—math/science, reading and writing workshop, and social studies/community action. The high school 
program organizes students’ work into content-oriented courses and project centers that develop specifi c sets 
of applied skills. An important civic development outcome will be that students understand principles of justice, 
independence and social equality. To understand these principles, students must encounter them in varied ways 
through integration of the curriculum, materials, and instructional activities.

Project Description: Leadership Academy is seeking a permanent site near the campus of the University of 
Southern California (as the school is in partnership with USC’s Rossier School of Education) to accommodate 
the school’s projected enrollment growth. The school commenced instructional operations in – and 
currently serves  students in grades six through nine, with a waiting list of  potential students. The school 
is projected to serve  students in grades six through twelve by –. Total enrollment is expected to grow 
to  students in –. The new facility is expected to be complete for –.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Maria Montessori Charter Academy

Project School: Maria Montessori Charter Academy
Project Location: Rocklin
Chartering Entity: Twin Ridges Elementary School District
Total Project Cost: $5,560,948
Grant Amount: $2,780,474
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $170,698
First Year of Occupancy of New Project: 2006–07

Organizational Information: Maria Montessori Charter Academy (MMCA) is considered a district-operated 
charter school; it is not independently incorporated. The sponsoring school district, Twin Ridges Elementary 
School District, has set up a nonprofi t organization as part of its oversight of all of its schools and the MMCA 
governing board has established a nonprofi t with a mission to promote educational innovation within the 
public school system. MMCA received its original charter in February  and opened in the Fall of  
(expires in November ). There are only two other charter schools based in Placer County (one of which 
MMCA has a working partnership with) and no other site-based Montessori programs in the county.

Curriculum: MMCA integrates Montessori methodologies within the framework of state standards. The school 
curriculum emphasizes individualized work plans, small ability-based groups for language arts and math, multi-
age classrooms, low student-teacher ratios, manipulative-based learning materials and an overall emphasis on 
developing the “whole child”.

Project Description: MMCA is planning to build a facility in Rocklin to accommodate kindergarten through 
grade eight. At full capacity, the school will serve  students, primarily in the elementary grades. The new 
facility will be based on the same fl oor plan as the Rocklin Unifi ed School District (Rocklin USD) and the charter 
school plans to use the same architect fi rm as Rocklin USD uses for its construction projects. MMCA expects to 
complete the project in time for the – school year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Oakland School for the Arts

Project School: Oakland School for the Arts
Project Location: Downtown Oakland
Chartering Entity: Oakland Unifi ed School District
Total Project Cost: $9,967,844
Grant Amount: $4,983,922
Lump Sum Contribution: $4,983,922
Source of Contribution: City of Oakland Community and Economic Development Agency
Estimated Annual CSFP Lease Payment: N/A
First Year of Occupancy of New Project: 2007–08

Organizational Information: Oakland School for the Arts (OSA) is a new charter high school spearheaded by 
Jerry Brown, former Governor of California and current mayor of the City of Oakland. OSA received its initial 
charter from the Oakland Unifi ed School District (OUSD) in May , and received federal tax-exemption status 
in October . The school’s charter was renewed by OUSD in December  for a further fi ve-year period.

Curriculum: OSA cites its unique status as an arts high school, its central location, its arts education staff , and 
support from local government as sources of competitive advantage over area schools. Instruction commenced 
in September  with  students at the Alice Arts Center, a temporary facility located in downtown 
Oakland. Due to space constraints at the Alice Arts Center, OSA moved to a larger temporary site near the Fox 
Theatre location in  . A permanent facility is proposed for development at the historic Fox Theatre. The 
charter school has expanded and approximately  students are enrolled in –. OSA expects to increase 
enrollment to  students by  , the fi rst year of project occupancy.

Project Description: The project will provide OSA with a state-of-the-art facility for arts education and help to 
address overcrowding issues currently facing OUSD. If allowed by special legislation, OSA intends to purchase 
and renovate the Fox Theatre property located at  Telegraph Avenue in downtown Oakland. Should the 
legislation not pass, OSA indicated the project will be constructed at an approvable location. This project is the 
result of collaboration between OSA, the City of Oakland, OUSD, and the Paramount Theatre. OSA will purchase 
and occupy the property, a three-fl oor structure with an auditorium on the fi rst fl oor.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Port of Los Angeles High School

Project School: Port of Los Angeles High School
Project Location: San Pedro
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $16,335,234
Grant Amount: $8,167,617
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $501,423
First Year of Occupancy of New Project: 2005–06

Organizational Information: The Port of Los Angeles High School (POLAHS), formerly known as the Harbor 
International Business Academy, is a nonprofi t, public benefi t corporation formed in March . The charter 
was awarded by the LAUSD in February  (expires in June ) with instruction anticipated to commence in 
September .

Curriculum: POLAHS will provide a college preparatory core academic curriculum with optional specialization 
in business, maritime education, labor, international trade, transportation, commerce and foreign language. 
According to the applicant, the charter school will have a competitive advantage over other local district high 
schools and private/parochial schools in the area because of its unique program design and premiere maritime 
location. The close proximity to the port and waterfront allows the integration of the curriculum with the 
surrounding environment.

Project Description: POLAHS intends to purchase and renovate property with an existing structure at the Port 
of Los Angeles located in San Pedro. The . acre site includes a two-story , sq. ft. building, which will 
ultimately house thirty-six classrooms, four large multimedia classrooms, a multipurpose room with a kitchen, 
four large physical education spaces, library, multimedia center, learning laboratories, offi  ces, and four teacher 
work/conference rooms. Government institutions and a common outdoor eating area and public plaza also will 
occupy the site. It is anticipated that POLAHS will help alleviate the severe overcrowding of Los Angeles Unifi ed 
School District schools with an enrollment of  ninth graders the fi rst year, and a new class of  students 
added each of the next three years, reaching total enrollment of , students.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Temecula Preparatory School

Project School: Temecula Preparatory School
Project Location: French Valley Permanent Charter Site
Chartering Entity: Temecula Valley Unifi ed School District
Total Project Cost: $4,669,180
Grant Amount: $2,334,590
Lump Sum Contribution: $2,334,590 
Source of Contribution: Temecula Valley Unifi ed School District
Estimated Annual CSFP Lease Payment: N/A
First Year of Occupancy of New Project: 2005-06

Organizational Information: Temecula Preparatory School (TPS) is a nonprofi t corporation that has operated a 
site-based charter school since September . TPS was created to provide educational options and choices to 
the communities of Temecula Valley and Winchester. According to TPS, it has an advantage because of its smaller 
campus where students receive more individual attention. Also, many parents prefer keeping their children at 
one campus for kindergarten through grade . The current charter was approved on December ,  (expires 
December , ).

Curriculum: TPS endeavors to educate children to become successful, knowledgeable, productive and 
independent members of a free society, stressing solid preparation in the fundamental academic skills of 
phonics, reading, writing and computation. The curriculum is modeled after courses from Hillsdale Academy, 
which is nationally recognized and has a rich historical tradition in classical education. TPS currently serves 
approximately  students, primarily from Temecula, Murrieta and the surrounding areas. Nearly fi fty diff erent 
languages are spoken in the homes of TPS’ students, with Spanish being the dominant language.

Project Description: TPS is constructing a new school facility on the corner of Washington and Thompson in the 
city of Winchester in Riverside County. The site has been purchased and TPS, along with Temecula Valley Charter 
School and a traditional public high school, will be built on the site. The three schools will occupy portables at 
the new site, while permanent facilities are constructed. TPS has projected additional enrollment, especially for 
grades nine to twelve, to reach total enrollment of  students by –. The preliminary site plan for the 
project provides classroom space for  students. Currently, the school reports enrollment of  students, with 
 prospective students on the waiting list.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Temecula Valley Charter School

Project School: Temecula Valley Charter School
Project Location: French Valley Permanent Charter Site
Chartering Entity: Temecula Valley Unifi ed School District
Total Project Cost: $4,057,738
Grant Amount: $2,028,869
Lump Sum Contribution: $2,028,869
Source of Contribution: Temecula Valley Unifi ed School District
Estimated Annual CSFP Lease Payment: N/A
First Year of Occupancy of New Project: 2005-06

Organizational Information: Temecula Valley Charter School (TVCS) was originally opened in , and 
until , the charter school was part of the school district. TVCS applied for its nonprofi t status in mid , 
though independent fi nancial audits have been done since –. There is one other charter school in the 
neighborhood, Temecula Preparatory School. TVCS reports that the two charter schools coexist quite well, 
partly due to the growing student population in the area and due to the diff erences between the schools. 
The preparatory school, TVCS reports, is a more back-to-basics school, while TVCS attracts parents who want a 
more parent-involved and group approach to education. In , the charter school was awarded renewal of its 
charter for fi ve years, through .

Curriculum: The school serves students from kindergarten (full day) through eighth grade and aims to 
work with families who have a strong desire to participate in their children’s education. While keeping to the 
district’s curriculum, the school uses a multi-grade approach for some learning activities. Parent involvement is 
encouraged and promoted; in fact, the school includes a “Friday Rotation Program” with elective classes taught 
by parents and other experts (under the supervision of a credentialed teacher) with hands-on experiences in 
science, drama, and other opportunities. The school’s curriculum also focuses on the use of technology as it is 
used in the st Century. Student assessments include writing samples, portfolios and video recordings.

Project Description: TVCS plans to build a kindergarten through eighth grade facility on district owned land, 
at the corner of Washington and Thompson in the city of Winchester in Riverside County. The site is called the 
“French Valley Permanent Charter Site.” which will eventually be the home to two charter schools (TVCS and 
Temecula Preparatory School) and a traditional public high school. The new TVCS school building will allow for 
a total enrollment of  students, with  classrooms. While the permanent facility is being constructed, the 
charter school will occupy portables at the site. Current enrollment for – is  students.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Today’s Fresh Start Charter School

Project School: Today’s Fresh Start Charter School
Project Location: Compton
Chartering Entity: Los Angeles County Offi  ce of Education
Total Project Cost: $12,605,650
Grant Amount: $6,302,825
Lump Sum Contribution: $0
Estimated Annual CSFP Lease Payment: $386,940
First Year of Occupancy of New Project: 2006–07

Organizational Information: Today’s Fresh Start Charter School (Today’s Fresh Start) is a nonprofi t, public 
benefi t corporation that currently operates a site-based charter school in Los Angeles County. The school 
received its charter from the Los Angeles County Offi  ce of Education in September , and the charter expires 
in September .

Curriculum: Today’s Fresh Start addresses the unique educational needs of an increasing at risk school-
aged population. Students have a rigorous, hands-on, comprehensive and performance-based learning 
environment. This curriculum, reinforced with enriched studies and visual and performing arts, forms a bridge 
for disadvantaged students to achieve academic excellence. The charter school notes that many children in 
the geographic area are educationally disadvantaged and are attending under performing schools, causing 
them to be at risk of failing and not succeeding in the skills of lifelong learning. Today’s Fresh Start provides an 
educational alternative, with qualifi ed teachers and a diverse learning environment.

Project Description: Today’s Fresh Start, currently located on South Crenshaw Boulevard in Los Angeles, is 
planning to open an additional site next fall in Compton. The Compton project will serve approximately  
students in kindergarten through sixth grade. The South Crenshaw campus, which currently has  students 
enrolled in kindergarten through fourth grade, will increase to fi fth grade next year, and projects a total 
enrollment of  students.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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University High School

Project School: University High School
Project Location: Campus of Fresno State University
Chartering Entity: Sierra Unifi ed School District
Total Project Cost: $11,603,850
Grant Amount: $5,801,925
Lump Sum Contribution: $700,000
Source of Contribution: Proceeds From Sale of Current Facilities
Estimated Annual CSFP Lease Payment: $313,215
First Year of Occupancy of New Project: 2006–07

Organizational Information: University High School (University) is a nonprofi t, public-benefi t corporation. The 
high school, located on the Fresno State University campus and within the boundaries of the Fresno Unifi ed 
School District, received its fi rst charter from the Sierra Unifi ed School District (Fresno County) on June , , 
which was renewed in  and is scheduled to expire on June , . Student successes in academic 
competitions, science fairs, writer’s conferences and also student performances in music ensembles, and 
dramatic and musical theater has brought University to the notice of potential students and their families.

Curriculum: Potential students are required to demonstrate a profi ciency in music and mathematics prior to 
admission. During their high school years, students attend college courses at Fresno State University, and can 
graduate from high school with up to two years of college credit. Additionally, formal instruction in music and 
participation in musical performance is required each year.

Project Description: University seeks to construct a permanent facility close to the location of the school’s 
existing modular and portable structures on the Fresno State University campus. University’s tentative plan is 
to construct a new two-story high school facility at  East Keats (currently an outdoor amphitheater area). 
Representatives of the charter high school and Fresno State University are currently negotiating the terms of a 
long-term lease for the land, with Fresno State maintaining ownership. The Fresno State Planning Committee 
and State Chancellor’s Offi  ce have tentatively approved the location, as well as a rough schematic design. The 
project is expected to be completed for the – school year. In –,  students are enrolled in grades 
nine through twelve. University projects a total student enrollment of  students for this project.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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Vaughn Next Century Learning Center (New Elementary)

Project School: Vaughn Elementary Language Academy
Project Location: Herrick Avenue, Pacoima
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $11,344,418
Grant Amount: $5,672,209
Lump Sum Contribution: $2,836,105
Source of Contribution: Vaughn Next Century Learning Center
Estimated Annual CSFP Lease Payment: $174,113
First Year of Occupancy of New Project: 2008–09

Organizational Information: Vaughn Next Century Learning Center (Vaughn) began instruction in  as a 
public school in the northern part of Los Angeles and in  converted to a public charter school. Calling itself 
“The Little School That Could,” Vaughn has worked to push school reform. Signifi cant capital improvements have 
been made to better serve students, such as the addition of teaching stations and classrooms, which allowed 
Vaughn to extend its school year, eliminate its multi-track schedule, and reduce its class size to  students in 
all grades. In , Vaughn built a new facility to house pre-school, kindergarten, and fi rst grade students. The 
Los Angeles County Offi  ce of Education (LACOE) recognizes Vaughn as a California nonprofi t public-benefi t 
corporation pursuant to the EC. Vaughn has successfully renewed its charter twice—once in July  and most 
recently in July  (expires in ).

Curriculum: Vaughn’s curriculum is focused on turning education into career opportunities through its pre-
kindergarten through twelfth grade education model. The language development classes at the primary center, 
Panda Land, prepare students in kindergarten and fi rst grade for school readiness. The academic foundation 
classes at the current elementary school, Panda Pavilion, and the planned  student elementary language 
school will provide students in grades two through fi ve with academic preparation. The middle school, Panda 
Village, strengthens academic performance for adolescent transition.

Project Description (Elementary School): Vaughn will construct an accelerated English elementary magnet 
school designed to meet the needs of students who have not been successful in transitioning into academic 
English. The property for this new school is located within two blocks of Vaughn’s primary center, elementary 
school, middle school, and the future high school. Currently, more than , students are enrolled in 
kindergarten through eighth grade. The new facility will allow Vaughn to expand its capacity by  students for 
grades two through fi ve. Vaughn expects to complete the project in time for the – school year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.
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Vaughn Next Century Learning Center (High School) 

Project School: Vaughn High School Academy
Project Location: Herrick Avenue, Pacoima
Chartering Entity: Los Angeles Unifi ed School District
Total Project Cost: $19,689,644
Grant Amount: $9,844,822
Lump Sum Contribution: $4,922,411
Source of Contribution: Vaughn Next Century Learning Center
Estimated Annual CSFP Lease Payment: $302,194
First Year of Occupancy of New Project: 2006–07

Organizational Information: Vaughn Next Century Learning Center (Vaughn) began instruction in  as a public 
school in the northern part of Los Angeles and in  converted to a public charter school. Vaughn calls itself “The 
Little School That Could.” Since its conversion to a charter school, Vaughn has worked to push school reform. The 
LACOE recognizes Vaughn as a California nonprofi t public-benefi t corporation pursuant to the EC. Vaughn has 
successfully renewed its charter twice—once in July  and most recently in July  (expires in ).

Curriculum: Vaughn’s curriculum is focused on turning education into career opportunities through its pre-
kindergarten through twelfth grade education model. The middle school strengthens academic performance 
for adolescent transition. The college preparation classes at the new Vaughn High School Academy will add 
international studies as a specialty program.

Project Description: Vaughn plans to construct a small, -student high school on its property located at  
Herrick Avenue, Pacoima, which is located across the street from Vaughn’s middle school and within two blocks 
of Vaughn’s primary center, elementary school, and future elementary language academy. Vaughn expects to 
complete the project in time for the – school year. Currently serving , students, Vaughn expects to 
serve almost , students in kindergarten through th grade by the – academic year.

Summary of Financially Sound Determination: The information requested and received by CSFA was reviewed 
and evaluated for the purpose of a preliminary determination of whether the Applicant is fi nancially sound, 
pursuant to state law and CSFP regulations, for the sole purpose of CSFP’s preliminary apportionment. Based 
upon staff  analysis of the Applicant and program criteria, the Applicant appears to be fi nancially sound for the 
purposes of this preliminary apportionment.

Summary Descriptions for Applicant’s Receiving a Preliminary Apportionment under the Charter School Facilities Program (CSFP)
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 REPORT OF THE EXECUTIVE OFFICER   
State Allocation Board Meeting, June 22, 2005 

 
STATE RELOCATABLE CLASSROOM PROGRAM  

 
 
PURPOSE OF REPORT 

  
The purpose of this report is to provide the State Allocation Board (Board) with: 

1. An overview of the State Relocatable Classroom Program (Program). 
2. The general condition of the State Relocatable Classroom (Relocatable) assets. 
3. Options for the implementation of an Asset Management Plan (Plan) (Rehabilitation/Disposal). 
4. An option for the immediate disposal of all Relocatables 20 years of age and older. 
5. A proposal to increase the annual lease payments of a Relocatable. 

 
OVERVIEW 
 

At the Program’s inception in 1978, the inventory consisted of less than 100 relocatables designed to assist 
school districts in times of emergency situations.  In fact, the Program was originally entitled the “Emergency 
Portable Program”.  Over the years, the Program has evolved into a long-term leasing program which 
accommodates district student housing needs far beyond the emergency nature of its initial inception.  Today, the 
Board owns 6,579 Relocatables that are leased to school districts.  The majority of these classrooms are leased 
at a rate of $4,000 per year.  There are some school districts within the Program that qualify for financial hardship 
and subsequently lease their Relocatable at a reduced rate.  Thus the average annual lease rate is $3,648 per 
Relocatable, which generates lease payment revenue of approximately $24 million annually.  Since 1991, the 
Board has not increased the lease payments for the Relocatables. 
 
Of the 6,579 Relocatables owned by the Board, the majority of classrooms (5,337) are 15 years of age or less.  
There are 249 Relocatables that are at least 20 years of age that represent the most potential cost and liability for 
the State.  As this report will show, the cost to maintain a Relocatable substantially increases as it ages. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 

 
(Continued on Page Two) 

Percentage of State Relocatable Classroom Buildings by Age

0 - 5 Years
1902 (29%)

25 + Years
98 (1%)

21 - 24 Years
121 (2%)

16 - 20 Years
1023 (16%)

11 - 15 Years
1739 (26%)

6 - 10 Years
1696 (26%)

25 + Years 21 - 24 Years 16 - 20 Years

11 - 15 Years 6 - 10 Years 0 - 5 Years
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OVERVIEW (cont.) 
 
Under the Lease-Purchase Program, the State passed three bond measures between 1990 and 1996 that 
generated $62 million for the specific purpose of purchasing relocatable classrooms and covering Program 
operating costs such as transporting Relocatables from one school district to another school district, reimbursing 
school districts for the cost to set up the Relocatable, and the administrative costs associated with managing the 
Program. 
 
Over the last ten years, seven times the annual State budget control language has directed the lease payment 
revenue generated from the Program to be directed to the State’s General Fund.  During the three years the 
Program was able to retain these funds, the Board purchased additional Relocatables and was able to sustain 
the program.  However, the last time the Program was able to retain the lease payment revenue was in Fiscal 
Year 2001-02.  Since that time, funds have significantly diminished and are inadequate to sustain the Program 
and address the growing issues associated with an aging fleet. 
 
These issues have precipitated the need to develop an Asset Management Plan and examine the feasibility of 
increasing the lease payments on the Relocatables. 
 

AUTHORITY 
 
Education Code (EC) Section 17089 permits the Board to lease a Relocatable to school districts for not less than 
one dollar per year, and no more than $4,000 per year.  The Program currently leases Relocatables to school 
districts for an annual fee of $4,000.  However, the Board has the authority to annually increase the lease 
payment on Relocatables according to the adjustment for inflation set forth in the statewide cost index for 
classroom construction as determined by the Board at its January meeting, pursuant to EC Section 17089(a). 
 
EC Section 17089(b) authorizes the Board to require each lessee to undertake all necessary maintenance, repairs, 
renewal and replacement to ensure that a project is at all times kept in good repair, working order, and condition.  All 
costs incurred for this purpose shall be borne by the lessee. 
 
EC Section 17089(c) states that for the purposes of this section, “good repair” has the same meaning as specified in 
subdivision (d) of Section 17002. 
 
EC Section 17002(d) states that “good repair” means the facility is maintained in a manner that assures that it is 
clean, safe, and functional as determined pursuant to an interim evaluation instrument developed by the Office of 
Public School Construction (OPSC).  The instrument shall not require capital enhancements beyond the standards 
to which the facility was designed and constructed. 
 
EC Section 17094 permits the Board to dispose of a relocatable classroom to the public or private entity in any 
manner that it deems to be in the best interest of the State, if the Board deems there is no longer a need for the 
relocatable classroom. 
 
2004 Budget Act - Section 24.30 permits the Controller, upon order of the Director of Finance, to transfer rental 
income received in the 2004-05 fiscal year, pursuant to Section 17089 of the EC, from the State School Building 
Aid Fund to the State’s General Fund. 
 
 
 
 
 
 
 

(Continued on Page Three) 
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AUTHORITY (cont.) 
 
2005 Budget Act – Section 24.30 (PENDING) permits the Controller, upon order of the Director of Finance, to 
transfer rental income received in the 2005-06 fiscal year pursuant to Section 17089 of the EC, in an amount as 
determined by the Department of Finance, from the State School Building Aid Fund to the State’s General Fund. 
Further, the OPSC is authorized to expend revenues in the State School Building Aid Fund per EC Section 
17088(f) in an amount as specified by the Department of Finance. 
 
EC Section 17089.2 permits school districts or county superintendent of schools to purchase any relocatable 
classroom that was leased from the Board prior to December 1, 1991, for an amount equal to the purchase price 
paid by the Board, including costs for site preparation, furniture and equipment, toilet facilities and transportation 
of classrooms, less the amount of any lease payment already paid to the Board by the district or county 
superintendent of schools for that classroom.  Payment for purchases made pursuant to this section shall be in 
equal annual installments for an agreed upon term not to exceed nine years. 
 
State Allocation Board Policy states that the purchase cost to the district shall be called the “net purchase cost” 
and equal to the purchase price paid by the Board, less rental payments by that district for the relocatable 
classroom.  In no case shall the purchase cost to the district be less than $4,000. 

 
GENERAL CONDITION OF THE FLEET 

 
In order to determine the general condition of the fleet, Staff conducted an inventory survey that requested 
information from participating school districts regarding the general condition of the Relocatables currently being 
leased.  Staff inquired about the interior, exterior and mechanical conditions of the Relocatables.  Of the 304 
school districts currently participating in the Program, Staff received 192 responses (63 percent).   Of those 
school districts that responded to the survey, 73 percent of the respondents rated their Relocatables either in 
good or excellent condition, which represents the majority of classrooms less than 15 years of age.  Staff 
analyzed the remaining 27 percent of the respondents that rated their Relocatables in either fair or poor condition 
and found that those classrooms were older than 15 years of age.  In addition, it has been determined that these 
classrooms have been transferred from one school district to another a number of times throughout the years, 
which has contributed to the overall deterioration of the classroom. 
 
Currently, school districts are required to keep the Relocatables in a well maintained condition and bear the costs 
for the maintenance.  Costs vary from each school district, depending on the adoption of a routine maintenance 
schedule, the age of the classroom, the frequency of moves, location and environment.  In recent years, more 
and more school districts have expressed concern to the OPSC about the rising costs to repair the more 
expensive building components, such as HVAC systems, roofs, exterior siding, etc. that have exceeded their 
useful life expectancy.  In fact, the repairs necessary to keep a Relocatable in good working order have gone 
beyond general maintenance needs and have become capital improvement needs.  Thus, school districts are 
asking the State for assistance to replace the major building components and they do not feel that it is their 
responsibility to pay for these components. 
 
 
 
 
 
 
 
 
 
 
 

(Continued on Page Four)  
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ASSET MANAGEMENT PLAN 
 
To present a comprehensive report to the Board, Staff met with other State agencies and members from the 
relocatable manufacturing industry and collected information regarding the major costs and factors that should be 
considered when developing a Plan.  Those factors include useful life expectancy data, major building 
component rehabilitation costs, relocatable classroom replacement value, and disposal costs. 
 
Useful Life Expectancy 
 
Useful life expectancy is defined as the probable life span of a particular object.  For the purposes of this report, 
Staff will be using the useful life expectancy data provided by members of the relocatable manufacturing industry 
and individual component manufacturers.  It was necessary for Staff to determine the useful life expectancy of 
each component in order to determine the cost to maintain a Relocatable.  The first thing to keep in mind in 
evaluating useful life expectancy data is the fact that the useful life expectancy of a component is dependent on 
the level of care and maintenance provided over the years and the location and environment of the Relocatable.  
As an example, the useful life expectancy for components of a classroom that is located on the coast will vary 
from components located in a desert region due to the climate conditions.  
 
The useful life expectancy data used for this report takes into consideration that components have received 
regular maintenance on a routine basis.  The majority of components within a Relocatable have a useful life 
expectancy that range between ten and twenty years of age.  In other words, when a component has reached its 
useful life expectancy, that component is likely to have deteriorated and require replacement.  As classrooms 
continue to age, it is expected that certain components will have reached their useful life expectancy more than 
once and again require replacement, which will result in additional costs. 
 
Major Building Component Rehabilitation Costs 
 
The rehabilitation costs proposed in this section address the major building components that have exceeded their 
useful life expectancy and considers that school districts have applied the proper maintenance and repair to the 
classrooms as prescribed in EC Section 17089 (b).  In a typical landlord/lessee relationship, the landlord bears 
the responsibility to repair or replace the major components.  As an example, the replacement of carpet is 
typically not the responsibility of the lessee unless the damage to the carpet is beyond normal “wear and tear” 
and determined to be caused by the negligence of the lessee.  Anything beyond the cost to keep the facility in a 
well maintained condition is the responsibility of the landlord.  As landlord of the State’s assets, it may be more 
appropriate that the rehabilitation cost for the major components be borne by the State.   
 
Staff examined the key components that make up a relocatable classroom.  These components include such 
things as; Exterior Siding, Trim and Skirting; Roof; Door and Windows; HVAC; Ramp; Wallboard and Related 
Items; Ceiling and Electrical Fixtures; and, Flooring. Using cost estimating data from Lee Saylor Base Cost 
Estimate (2005 edition) and R.S. Means Cost Estimate (2005 edition), and useful life expectancy data from the 
relocatable manufacturing industry, Staff calculated the estimated cost to rehabilitate a Relocatable over a period 
of time (See Chart A).  In finalizing the cost estimates, Staff made further adjustments to account for additional 
rehabilitation work that may be necessary to adjacent areas, such as dry rot or damage caused by a leaking roof. 
 
 
 
 
 
 
 
 
 

(Continued on Page Five) 
744



SAB 06-22-05 
Page Five 

 
 

ASSET MANAGEMENT PLAN (cont.) 
 
Major Building Component Rehabilitation Costs (cont.) 

 
CUMULATIVE COST TO REHABILITATE A SINGLE RELOCATABLE 

 
 
 
 
 
 
As mentioned earlier, the majority of Relocatable components have a useful life expectancy that range between 
10 and 20 years.  As the classrooms continue to age, certain rehabilitation costs are duplicated, thus resulting in 
additional overall costs in subsequent years.  For example, if the State were to rehabilitate a Relocatable over a  
period of 20 years, the State would incur costs for carpet twice over a period of 20 years, since the useful life 
expectancy for carpet is 10 years.   
 
Relocatable Classroom Replacement Value 
 
Using the latest building specifications, which were used for the Board’s 2002 Relocatable building contract, 
members from the relocatable manufacturing industry estimated that the cost to purchase the same relocatable 
classroom today would increase approximately ten percent from the 2002 purchase price.  Thus, the estimated 
replacement value of a Relocatable would be $28,000 or more depending on available material costs.  Factoring 
in additional costs for transportation and set-up, the cost to the State to replace a Relocatable could be $40,000 
or more.  
 
Under the School Facility Program (SFP), school districts can establish modernization eligibility when their 
relocatable classroom has reached 20 years of age.  However, it is not cost effective to use modernization funds 
to rehabilitate an older relocatable when the costs to replace a relocatable classroom are comparable.  In fact, by 
using their modernization funds to purchase a new relocatable, the new facility would meet the requirements 
under Title 24 and address some of the issues related to air quality and noise pollution.  School districts typically 
exercise the option to replace district owned relocatable classrooms when faced with the decision of how to use 
their modernization funding.  The Board may want to consider implementing a similar cost effective practice. 
 
Currently, the Board owns 249 Relocatables that are over 20 years of age.  Recognizing that the cost to replace 
a Relocatable is virtually the same cost to rehabilitate one, it may be prudent for the Board to develop a plan that 
includes the disposal of Relocatables that incorporates a cost benefit analysis. 
 
Relocatable Classroom Disposal  
 
After evaluating the rehabilitation costs and useful life expectancy data, it was necessary for Staff to research the 
cost to dispose of a Relocatable.   The average cost to dispose of a Relocatable could range from $6,000 to 
$7,000 per classroom. 
 
As an alternative to incurring the additional expense to dispose of a Relocatable, the Board can sell the 
classrooms to school districts, other public agencies, or private entities.  EC Section 17094 permits the Board to 
dispose of any relocatable classroom, in any manner that it deems to be in the best interest of the State, if the 
Board deems there is no longer a need for a relocatable classroom.  Additionally, EC Section 17089.2 permits 
 
 
 

(Continued on Page Six) 

AGE OF RELOCATABLE 
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Rehabilitate $17,214 $26,791 $52,229 $67,481 
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ASSET MANAGEMENT PLAN (cont.) 
 

Relocatable Classroom Disposal (cont.) 
 

the Board to sell a Relocatable that was leased from the Board prior to December 1, 1991, for an amount equal 
to the purchase price paid by the Board, including the cost of site preparation, furniture and equipment, toilet 
facilities and transportation of classrooms, less any lease payments received for that classroom.  The purchase 
price would include costs associated with improvements made to the Relocatable.  The revenue generated from 
the sale of Relocatables could be used to cover the cost to dispose of some classrooms, as it is anticipated that 
not every school district, public agency or private entity will purchase all of the Relocatables.   
 
Currently, there are 61 school districts, representing 1,357 Relocatables that have continually leased their 
classroom since December 1, 1991 and have not elected to purchase the State’s relocatable classroom.  The 
OPSC is aware of school districts that have not elected to purchase the State’s relocatable classroom due to the 
high costs associated with adjusting their SFP baseline eligibility.  A typical elementary grade level classroom 
loaded at 25 pupils will generate a base allowance of $169,225 in new construction funding.  Districts will not risk 
the loss of future new construction funding. 
 
Staff determined that the best return on investment for a Relocatable requires the State to dispose of the 
classrooms at 15 years of age.  An analysis of the rehabilitation costs compared to the lease payment revenue 
generated produces a 57 percent return on investment when Relocatables are disposed of at 15 years of age.  
Should the State dispose of Relocatables at 20 years of age, the return on investment only yields a 26 percent 
return on investment. 
 
Based on the information mentioned previously, Staff has developed three options for the Plan, which do not 
contemplate the purchase of any new Relocatables. 
 
OPTION #1 – REHABILITATION PROGRAM  
 
One of the objectives for implementing a Plan is to allow for more effective planning in relation to the 
maintenance and repair of a Relocatable.   As previously mentioned, the Program requires a school district to 
maintain the Relocatable throughout the duration of the lease, pursuant to EC Section 17089 (b) and (c).  
However, as these classrooms continue to age, the OPSC has received complaints from school districts that the 
repairs necessary to keep a Relocatable in good working order have gone beyond general maintenance needs 
and have become capital improvement needs. 
 
Using property management principles, the landlord is responsible for the repair or replacement of the major 
components that contribute to the functionality of a facility.  The State is responsible for the major component 
costs of the Relocatable, unless it is determined that the school district was negligent in providing the proper care 
and maintenance resulting in the replacement of a component before that component has reached its useful life 
expectancy.  Requiring a school district to replace building components that have outlived their usefulness is 
inconsistent with normal property management principals and might be unfair to school districts.  Therefore, Staff 
has developed a proactive program that is designed to extend the useful life of a Relocatable while preserving 
the State’s assets.  
 
In order to adopt a Rehabilitation program, it would be necessary to develop a grant program that would provide 
funds, generated from the lease revenue, to reimburse school districts for rehabilitation costs for key  
 
 
 
 
 

(Continued on Page Seven) 
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ASSET MANAGEMENT PLAN (cont.) 
 
OPTION #1 – REHABILITATION PROGRAM (cont.) 
 
components when those components have reached their useful life. These components would be placed on a 
schedule and Staff would coordinate with school districts to ensure the key components are rehabilitated.  Staff 
would accomplish this through an education program that would instruct school districts on the proper care and 
maintenance. 
 
The figures in Chart B represent the cost to rehabilitate three proposed groups of Relocatables.  The data 
illustrates the estimated rehabilitation costs for the major building components if the Board does not elect to 
adopt a disposal plan, adopt a disposal plan at 20 years and 15 years of age, which account for a graduated 
schedule for the disposal of Relocatables.  Based on the figures below, it is clear that the rehabilitation costs and 
associated general liabilities to the State are far less if the Board adopts a disposal plan when the classrooms 
reach 15 years of age, than if the State were not to adopt a disposal plan. 
 

CUMULATIVE COST TO REHABILITATE THE FLEET OVER A PERIOD OF 20 YEARS 
 

 YEAR 2005 YEAR 2015 YEAR 2020 YEAR 2025 Total 

No Disposal Plan 
(6,579 classrooms) $76,183,776 $114,566,706 $177,573,789 $231,679,485 $600,003,756 

Disposal at 20 Years 
(6,330 classrooms) $65,920,545 $58,302,072 $38,894,031 $0 $163,116,648 CH

AR
T 

B 

Disposal at 15 Years 
(4,869 classrooms) $26,486,694 $25,093,574 $0 $0 $51,580,268 

 
In determining the overall costs to the State, it is necessary to also factor in the operating costs for the Program. 
The costs associated with operating this Program do not include the purchase of new Relocatables and include 
transportation costs to move a Relocatable from one school district to another, administrative costs to manage 
the Program, and reimbursable allowances for costs associated with setting up the Relocatable.  The chart below 
illustrates the financial shortfall when calculating the rehabilitation costs and the operating costs and comparing 
those costs to the lease payment revenue generated. 
 

NET PROFIT / LOSS  FOR THE PROGRAM OVER A PERIOD OF 20 YEARS 
 
 
 
 
 
 
 
 
 
 
 

* The cost to operate the program represents only those costs for transportation, reimbursable allowances, and administrative costs and excludes the 
initial purchase costs.  This Option does not anticipate the purchase of new Relocatables. 
**The costs represented under “Disposal at 15 Years” are calculated over a period of 15 years and are not carried forward over 20 years. 
*** Revenue generated is based on an average lease payment rate of $3,648 annually. 

 
 
 

(Continued on Page Eight) 

 
COST TO 

REHABILITATE 
RELOCATABLES 

COST TO 
OPERATE THE 

PROGRAM* 
REVENUE 

GENERATED *** PROFIT / LOSS 

No Disposal Plan  
(6,579 classrooms) $600,003,756 $419,890,135 $480,003,840 $(539,890,051) 

Disposal at 20 Years 
(6,330 classrooms) $163,116,648 $269,845,305 $221,338,752 $(211,623,201) CH

AR
T 

C 

Disposal at 15 Years** 
(4,869 classrooms) $51,580,268 $104,373,832 $119,650,752 $(36,303,348) 
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ASSET MANAGEMENT PLAN (cont.) 
 
OPTION #1 – REHABILITATION PROGRAM (cont.) 
 
Chart E illustrates the lease payment rate necessary to sustain the Program under Option #1, while adjusting for 
a graduated schedule for the disposal of the Relocatables.  If the Board elects to retain the Relocatables and not 
adopt a disposal plan, the State may increase its exposure for rehabilitation costs and general liabilities as a 
result of using Relocatables that have exceeded their useful life expectancy.   
 
The SFP regulations require an adjustment to a school district’s baseline eligibility when facilities are added to 
the inventory.  Staff is proposing that school districts that wish to purchase a Relocatable not be required to 
adjust their SFP baseline eligibility.  The purpose of this proposal is to reduce the State’s liability due to an aging 
fleet and provide an incentive to those school districts currently participating in the Program.  Further, the existing 
Relocatables are not comparable to newer relocatable classrooms and the existing Relocatables can not 
continue to meet the long-term needs for the school districts.  To ensure that school districts can purchase a 
Relocatable without an adjustment to their baseline eligibility, legislative and/or regulatory remedies would need 
to be enacted to ensure this proposal. 
 
To summarize Option #1: 
 

• Proposes a Rehabilitation Program that provides school districts with the funds to rehabilitate the eight 
key components of a Relocatable. 

• Outlines three disposal plans; no disposal, disposal at 20 years and 15 years of age. 
• Requires a lease payment increase to cover the operating and rehabilitation costs identified in this 

proposal. 
• Permits school districts to purchase a Relocatable without impacting their baseline eligibility. 

 
 
OPTION #2 – PROGRAM PHASE-OUT WITHOUT REHABILITATION 
 
This option requires the State to develop policy and procedures that allows for the phasing out of the Program by 
disposing of classrooms when they have met a predetermined age.  Under this proposal, school districts will still 
be required to maintain the condition of the classroom.  However, when a Relocatable reaches a predetermined 
age, the Board would have the option to dispose of the classroom.  
 
In determining the appropriate age in which to dispose of a Relocatable under this option, Staff analyzed the 
useful life expectancy data and determined that 15 years of age would adequately limit the amount of future 
liability the State would incur, if the State were to retain the classroom beyond 15 years of age.  Staff anticipates 
that under this option, all relocatable classrooms will be completely phased out by the year 2018 or sooner. 
 
Staff determined that the best return on investment for a Relocatable requires the State to dispose of the 
classrooms at 15 years of age.  An analysis of the rehabilitation costs compared to the lease payment revenue 
generated produces a 57 percent return on investment when Relocatables are disposed of at 15 years of age.  
Should the State dispose of Relocatables at 20 years of age, the return on investment only yields a 26 percent 
return on investment. 
 
 
 
 
 
 
 
 

(Continued on Page Nine) 
748



SAB 06-22-05 
Page Nine 

 
 

ASSET MANAGEMENT PLAN (cont.) 
 
OPTION #2 – PROGRAM PHASE-OUT (cont.) 
 
 

TOTAL COST TO OPERATE THE PROGRAM VERSUS THE LEASE PAYMENT REVENUE 
 
 
 
 
 
 
 
 
 
*
 The cost to operate the program represents only those costs for transportation, reimbursable allowances, and administrative costs and excludes the initial 
purchase costs.  This Option does not anticipate the purchase of new Relocatables. 
**The costs represented under “Disposal at 15 Years” are calculated over a period of 15 years and are not carried forward over 20 years. 
*** Revenue generated is based on an average lease payment rate of $3,648 annually. 
 
Chart E illustrates the lease payment rate necessary to sustain the Program under Option #2, while adjusting for 
a graduated schedule for the disposal of the Relocatables.  If the Board elects to retain the Relocatables and not 
adopt a disposal plan, the State may increase its exposure to general liabilities as a result of using Relocatables 
that have exceeded their useful life expectancy.   
 
Currently, regulations require an adjustment to a school district’s SFP baseline eligibility when facilities are added 
to the inventory.  Staff is proposing that school districts that wish to purchase a Relocatable will not be required to 
adjust their SFP baseline eligibility.  To ensure that school districts can purchase a Relocatable without an 
adjustment to their SFP baseline eligibility, legislative and/or regulatory remedies would need to be enacted to 
ensure this proposal. 
 
To summarize Option #2: 
 

• Requires school districts to continue providing for the general maintenance of the Relocatable. 
• Outlines three disposal plans; no disposal, disposal at 20 years and 15 years of age. 
• Requires a lease payment increase to cover the operating costs for this proposal. 
• Permits school districts to purchase a Relocatable without impacting their SFP baseline eligibility. 

 
OPTION #3 - IMMEDIATE SALE OF THE PROGRAM FLEET 
 
This option requires the State to develop policy and procedures that allows for the immediate sale of all 
Relocatables owned by the Board.  Under this proposal, the Board would authorize the sale of 6,579 
Relocatables to school districts, other public agencies or interested private entities up to an amount equal to the 
purchase price paid by the Board, including all purchase costs absorbed by the State, pursuant to EC Section 
17089.2.   
 
 
 
 
 
 
 

(Continued on Page Ten) 

 COST TO OPERATE    
 THE PROGRAM* 

REVENUE 
GENERATED***  PROFIT / LOSS 

No Disposal Plan           
(6,579 classrooms) $419,890,135 $480,003,840 $60,113,705 

Disposal at 20 Years      
(6,330 classrooms) $269,845,305 $221,338,752 $(48,506,563) CH

AR
T 

D 

Disposal at 15 Years**   
(4,869 classrooms) $104,373,832 $119,650,752 $15,276,920 
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ASSET MANAGEMENT PLAN (cont.) 
 
OPTION #3 - IMMEDIATE SALE OF THE PROGRAM FLEET (cont.) 
 
This proposal is supported by two main factors that have developed in recent years.  First, the relocatable 
manufacturing industry has grown and provides school districts with options beyond the State’s Program at 
competitive prices throughout the State.  Secondarily, the funds necessary to adequately manage the Program 
have substantially diminished.  It may be prudent for the Board to sell the Relocatables to avoid any future 
general liabilities and recover costs previously expended on the Program.  The funds generated from the 
immediate sale could be directed to augment various programs administered by the Board, or reduce the debt 
service on the bonds.  Staff would need to come back to present various disposal options of the fleet under this 
Option. 
 
Currently, regulations require an adjustment to a school district’s SFP baseline eligibility when facilities are added 
to the inventory.  However, Staff is proposing that school districts that elect to purchase a Relocatable would be 
permitted to do so and the school district’s SFP baseline eligibility would not be adjusted to reflect an increase in 
classroom capacity.  To ensure that school districts can purchase a Relocatable without an adjustment to their 
SFP baseline eligibility, legislative and/or regulatory remedies would need to be enacted.   
 
To summarize Option #3; 
 

• Disposes of Relocatables immediately and offer Relocatables at fair market value, pursuant to EC 
Section 17089.2. 

• Permits school districts to purchase a Relocatable without impacting their SFP baseline eligibility. 
 
 

LEASE PAYMENT INCREASE PROPOSAL 
 
The Board, in the past, has designated funds through various bond measures to fund the Program.  These bonds 
generated $62 million that permitted the OPSC to purchase new relocatable classrooms, cover transportation costs 
and administrative costs associated with managing the Program.  The funds generated from the bond measures 
have diminished.  Without retention of the Program’s revenue, it will be necessary for the Board to increase its 
lease payment rates as shown below in Chart E in order to implement Option #1 or #2.  However, pursuant to EC 
Section 17089, the SAB is limited to an increase in the annual lease payment to a maximum of $6,364 for Fiscal 
Year 2005-06 based on the annual adjustments for inflation set forth in the statewide cost index for classroom 
construction since 1991.   
 

VARIOUS LEASE PAYMENT RATE INCREASE OPTIONS  
 

 OPTION #1 
(Rehabilitation) 

OPTION #2 
(Phase-Out) 

Disposal at 20 Years $9,500 $8,175 

CH
AR

T 
E 

Disposal at 15 Years $9,450 $8,720 
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STAFF COMMENTS 
 

It may no longer be cost beneficial for the State to remain in this business, because there is now a private 
portable classroom manufacturing and leasing industry operating throughout California that is able to support the 
demand for relocatable classrooms at a comparable price.  For example, private industry is charging 
approximately $6,500 per classroom annually, which includes furniture and equipment, transportation, set-up and 
maintenance costs.  The original intent of the Program, to provide housing in emergency situations, remains 
meritorious.  However, this purpose has long since been superseded by the Program’s evolution into a long-term 
lease program.  If the Board elects to phase-out of the Program, the Board may address emergencies, such as 
natural disasters, through the SFP.  
 
Given the comparable lease rates available through private industry, the costs of a comprehensive rehabilitation 
program exceed the benefits because the State would, in the next ten years, be faced with the additional costs of 
replacing major building components.  The private industry leases include a maintenance/rehabilitation program. 
 The portables provided through the private industry would better meet the current requirements under Title 24 
and address some of the issues related to air quality and noise pollution that are associated with the State’s older 
Relocatables. 
 
The Board’s existing policy regarding purchasing portable classrooms appears to be appropriate for establishing the 
fair market value that school districts will be required to pay for Relocatables.  Under current statute, school districts 
are required to pay the initial purchase price of the building, delivery and installation costs, utility connection costs, 
furniture and equipment costs, architect fees, inspection and Division of the State Architect fees, less lease payment 
revenues collected for each Relocatable.  The Board’s policy has been that the purchase cost to the district shall not 
be less than $4,000.      
 
The State’s Annual Budget control language has authorized the transfer of the lease payment revenue generated 
by the Program to the State’s General Fund.  The last time the Program was able to retain the lease payment 
revenue was in Fiscal Year 2001-02.  The Program currently lacks sufficient funding to cover the cost of moves 
requested by school districts and storage of excess Relocatable inventory.  The demand for the State’s 
relocatable classrooms has diminished due to the availability of new construction General Obligation Bonds and 
the expansion of the private portable classroom manufacturing/leasing industry.   
 
Current lease payment revenues are insufficient to cover the costs associated with operating the Program and 
rehabilitating the aging relocatable fleet.  The State’s Relocatables have been leased at a rate of $4,000 per year 
since 1991.  To support a rehabilitation program (Option #1) without retention of the Program’s revenue, the 
lease payment rates would be $9,500 with a disposal plan for all buildings at 20 years of age and $9,450 with a 
disposal plan for all buildings at 15 years of age.  To support a phase-out program (Option #2) without retention 
of the Program’s revenue, the lease payment rates required would be $8,175 with a disposal plan for all buildings 
at 20 years of age and $8,720 with a disposal plan for all buildings at 15 years of age.  However, pursuant to EC 
Section 17089, the SAB is limited to an increase in the annual lease payment to a maximum of $6,364 for Fiscal 
Year 2005-06 based on the annual adjustments for inflation set forth in the statewide cost index for classroom 
construction since 1991.  To minimize the financial burden on the school districts, Staff is proposing that the 
Board increase its lease payment rate by $1,000 beginning with the 2005-06 Fiscal Year, with the balance of the 
increase occurring in the following fiscal year.  Based on the districts with the highest number of State 
Relocatables, the highest increase to any one school district would be $206,000. 
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STAFF COMMENTS (cont.) 

 
Provided that all lease payment revenues are strictly dedicated to supporting the Program operation costs, there 
is no change required to the current lease payment to support a phase-out program, without a rehabilitation 
program, and a disposal plan for all buildings at 15 years of age.  However, a phased approach for the State to 
withdraw from the long-term leasing of relocatable classroom business needs to be developed that minimizes the 
fiscal impact on school districts.  As mentioned previously, Staff is proposing to change existing regulations to allow 
school districts to purchase all Relocatables over 15 years of age without a charge to their SFP baseline eligibility.  
This proposal offers several benefits to both parties.  The State will be able to maximize its return on the investment 
in Relocatables and minimize its exposure in terms of rehabilitation costs, disposal costs, and general liability issues 
associated with using Relocatables that have exceeded their useful life expectancy.  School districts, on the other 
hand, will receive the benefits of purchasing classrooms and an exemption from the SFP baseline eligibility 
adjustment that would have otherwise been charged. 
 

RECOMMENDATIONS 
 

1. Approve Option #2 with a disposal plan at 15 years and instruct the OPSC to implement the Phase-Out Program. 
  

 
2. Direct Staff to present regulations at a future Board for the implementation of Option #2, as specified. 

 
3. Approve the immediate disposal of all relocatable classrooms older than 20 year of age. 

 
4. Require that all lease payment revenues be made available to support the Program. 
 
5. If the Board does not approve Recommendation No. 4, increase the lease payment rate for the Program from 

$4,000 to $5,000 beginning with the 2005-06 Fiscal Year.  Approve the balance of the lease payment rate 
increase for the 2006-07 Fiscal Year.    

 
6. Authorize the encumbrance of approximately $5 million for relocation expenses, set up costs and other related 

expenses. 
 
BOARD ACTION 
 
In considering this Item, the State Allocation Board on June 22, 2005 postponed this Item until the July SAB meeting.  The 
Board requested Staff to prepare a report to include: 
 

1. Research the transfer of the current year’s Relocatable proceeds to the General Fund, including review of the 
tape from the Budget and Fiscal Review Subcommittee No. 1 on Education. 

 
2. History of the authorization for transferring Relocatable funds to the General Fund. 

 
3. A resolution declaring the Board’s desire to retain Relocatable proceeds for the Program’s needs. 

 
4. Input from interested parties regarding the options proposed by Staff including the non-dischargeability of 

Relocatable buildings to ensure equity. 
 

5. Information about the maintenance work performed by school districts in order to ensure Relocatables are 
maintained in good repair.   
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State Allocation Board Meeting, June 22, 2005 

 
RESIDUAL MODERNIZATION GRANTS 

 
 
PURPOSE OF REPORT 
  

To present an update regarding the use of residual modernization grants at school sites other than the site 
that generated the modernization eligibility. 
 

DESCRIPTION 
 
At the May 3, 2005 State Allocation Board (SAB) meeting, in response to the Board’s request, Staff 
presented a report discussing the possible use of residual modernization grants on school sites that had not 
generated the eligibility (see Attachment).   The term “residual” was defined as the remaining unused per-
pupil grant eligibility remaining on a school’s modernization eligibility baseline after a modernization project 
was completed.  The Board accepted the report, but requested that the issue be discussed further by the 
SAB Implementation Committee. 
 

STAFF COMMENTS  
 
The SAB Implementation Committee was presented with the report, and briefly reviewed the issues and 
concerns identified.  The concerns varied from not supporting moving the residual modernization grants to 
other sites to allowing the grants to be transferred to allow greater flexibility in meeting facility needs.  
Committee members expressed concern about discussing the issues before the currently proposed 
legislation (Assembly Bill 1300) had been passed.  The Committee concluded that it would be more 
appropriate to first allow the legislative process to address any residual modernization grants issues and, if 
necessary, bring back the item for discussion after the legislative process has been completed. 

 
RECOMMENDATION 

 
Accept this report. 

 
 
 
 
 
 
 
 
 
 
 
In considering this item, the State Allocation Board on June 22, 2005 accepted the report. 
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REPORT OF THE EXECUTIVE OFFICER 
State Allocation Board Meeting, May 3, 2005 

 
RESIDUAL MODERNIZATION GRANTS 

 
PURPOSE OF REPORT 

 
To present a report to the State Allocation Board (SAB) regarding the utilization of residual modernization 
grants on school sites other than the site that generated the modernization eligibility. 
 

BACKGROUND  
 
At the February 2005 SAB meeting, the Board requested information regarding remaining modernization 
grants that were not utilized by the school district for its modernization project and the viability for a district to 
use these residual grants at other school sites that did not generate the eligibility.   

 
AUTHORITY 
 

Education Code Section 17074.25 states, “A modernization apportionment may be used for an improvement 
to extend the useful life of, or to enhance the physical environment of, the school (emphasis added).”  
 
SFP Regulation, Section1859.79.2 cites that modernization funding, with the exception of savings, is limited to 
expenditures on the specific site where the modernization grant eligibility was generated.    

 
SFP Regulation Section 1859.103 states that a district may expend the savings not needed for a project on 
other high priority capital facility needs of the district.  For non-financial hardship districts, SFP Regulation 
Section 1859.103 further states that the State’s share of any savings from a modernization project may be 
used as a District matching share requirement only on another modernization project. 

 
DESCRIPTION  

 
The SAB, through the SFP, provides modernization funding on a site specific basis for districts with schools 
that qualify for modernization.  To qualify, permanent buildings must be at least 25 years old and portables at 
least 20 years old.  The eligibility is generated on a per building basis. 
 
As a result of the following dynamics, various school districts have residual or additional modernization grants 
in their modernization baseline: 

 
• Additional buildings on the site become of age (25 and 20 years) after the date when the original 

modernization baseline was established. 
• Buildings that were previously modernized 25 years ago for permanent classrooms or 20 years ago for 

portable classrooms (i.e., under the Lease-Purchase Program) again become eligible for modernization 
funds.  

• Increased enrollment at the site. 
• School districts periodically complete modernization projects without utilizing all of the available 

modernization eligibility (pupil grants) generated for that site.   
• The need to comply with the “60 percent commensurate” requirement, which will occasionally necessitate 

a reduction in the number of pupils used, to bring the ratio of actual construction work within 60 percent of 
the project budget.  The regulations require school districts to maximize modernization grants by assuring 
that 60 percent of the grants being requested are being fully utilized for construction costs at the site 
which generated the grants.  Early in the program, the Board was concerned that school districts were 
generating a substantial amount of savings, which were then being spent on other capital projects and 
were not being spent on the site that generated the grants. 

 
(Continued on Page Two) 
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DESCRIPTION (cont.) 

 
While a district may believe that they cannot move forward with a project because the amount of residual 
modernization pupil grants is minimal or because they believe the modernization work has been completed, a 
district has the ability of receiving additional modernization pupil grants, as described above.  If the 
modernization eligibility was transferred to another site and the need arose to modernize a building at the 
original site, the district would not have any eligibility to modernize these facilities.   

 
STAFF COMMENTS 

 
A fundamental tenet at the conception of the SFP was that modernization eligibility generated at a specific site 
represented the actual need at that site.  There was an emphasis when the program and regulations were 
developed that the modernization funds be spent at the site for which the eligibility was generated.  It would 
be inequitable to use modernization grants generated at one site on another site, as buildings that generated 
the modernization eligibility will not qualify for modernization again for another 20 to 25 years.  To allow the 
transfer of modernization grants from one site to another may benefit some schools while being detrimental to 
the useful life of the schools where the eligibility was established.  In some cases, the schools receiving the 
“transferred” grants may be in effect receiving a duplication of SFP funds if that campus has already received 
its maximum modernization eligibility.   
 
It has been claimed that districts have not utilized residual modernization eligibility in their baseline because 
the eligibility is not enough to move forward with a project.  Staff has researched the number of projects that 
have been submitted to the Office of Public School Construction with less than 200 pupils, and have found 
that numerous small size projects have been submitted for funding since the inception of the SFP.  The 
findings are as follows: 
 

 Number of Projects Range of Apportionments 
Projects with 100 Pupils or Less* 353      $2,722   to   $1,158,296 
Projects with 101 – 200 Pupils 472  $147,772   to   $1,979,746 
 

* Smallest Project Funded was for One Pupil Grant (State Apportionment $2,722) 
 
There are provisions in the regulations that recognize a small project under 101 pupil grants.  These 
regulations provide an additional small project allowance to address the economy of scale costs for a project 
based on a small number of pupil grants.   
 

RECOMMENDATION      
 
Accept this report. 

 
 
 
BOARD ACTION 
 
This report was accepted by the State Allocation Board on May 3, 2005, with a request that the issue be discussed 
further by the SAB Implementation Committee. 
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REPORT OF THE EXECUTIVE OFFICER 
State Allocation Board Meeting, June 22, 2005 

 
 
 

SCHOOL FACILITIES NEEDS ASSESSMENT GRANT PROGRAM 
PROGRESS REPORT 

 
PURPOSE OF REPORT 
 

To provide a report to the Governor and Legislature regarding the progress made by Local Educational Agencies (LEA) 
toward completing a one-time, comprehensive assessment of school facilities. 

 
BACKGROUND 
 

Senate Bill 6 (Chapter 899, Statutes of 2004, Alpert) was signed into law on September 29, 2004 and is one of five bills 
created as part of the settlement agreement in the case of Williams v. State of California.  Senate Bill 6 established the 
School Facilities Needs Assessment Grant Program (SFNAGP) and provides $25 million for eligible school districts to 
perform a one-time assessment of school facility needs.  This report has been prepared by the Office of Public School 
Construction, on behalf of the State Allocation Board, in compliance with Education Code Section 17592.73 to provide 
the Governor and Legislature with information on the progress made by Local Educational Agencies (LEAs) in 
completing the assessments of all eligible schools.  This report contains an explanation of implementation process for 
the program and responses from LEAs on the progress thus far in completing their needs assessments.   
 

RECOMMENDATION 
 

Accept the School Facilities Needs Assessment Progress Report and authorize the Executive Officer to provide copies 
of the report to the Governor and Legislature. 
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Introduction

Chapter , Statutes of , (Senate Bill (SB)  Alpert) was signed into law on September , , and is 
one of fi ve bills created as part of the settlement agreement in the case of Williams v. State of California. SB  
established two programs: the School Facilities Needs Assessment Grant Program (SFNAGP) and the Emergency 
Repair Program (ERP). SB  provided  million for Local Educational Agencies (LEA) to perform a one-time 
assessment of school facility needs at eligible school sites. An additional  million was allocated for the 
Emergency Repair Program (ERP), which provides reimbursement to LEAs for the cost of emergency repairs at 
eligible school sites. There will be  million available for emergency repairs over the lifetime of the ERP.

This report has been prepared by the Offi  ce of Public School Construction (OPSC), on behalf of the State 
Allocation Board (SAB), in compliance with Education Code (EC) Section . to provide the Governor and 
Legislature with information on the progress made by LEAs in completing the assessment of all eligible schools. 
This report contains an explanation of the implementation process for the Program and responses from LEAs on 
progress thus far in completing their needs assessments.

About the State Allocation Board/Offi  ce of Public School Construction

State Allocation Board
The SAB is primarily responsible for determining the allocation of State resources (proceeds from General 
Obligation Board Issues and other designated State funds) used for the new construction and modernization of 
local public school facilities. The SAB is also charged with the responsibility for the administration of the School 
Facility Program, the State Relocatable Classroom Program, the Deferred Maintenance Program, and, with the 
passage of SB , the SFNAGP and ERP. The SAB is the policy level body for the programs administered by the OPSC.

The SAB is comprised of the Director of Finance (traditional chair), the Director of the Department of General 
Services, the Superintendent of Public Instruction, three members of the Senate, three members of the 
Assembly, and one appointee by the Governor.

Members
Mr. Tom Campbell, Director, Department of Finance
Mr. Ron Joseph, Director, Department of General Services
Mr. Jack O’Connell, State Superintendent of Public Instruction, Department of Education
Senator Bob Margett
Senator Alan Lowenthal
Senator Jack Scott
Assembly Member Jackie Goldberg
Assembly Member Lynn Daucher
Assembly Member Joe Coto
Ms. Rosario Girard, Governor Appointee
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vi Preface

Offi  ce of Public School Construction
The OPSC, as staff  to the SAB, implements and administers the SFNAGP and other programs of the SAB. The 
OPSC is charged with the responsibility of verifying that all applicant LEAs meet specifi c criteria based on the 
type of funding request. The OPSC also prepares recommendations for the SAB’s review and approval.

It is also incumbent on the OPSC staff  to prepare regulations, policies, and procedures, which carry out the 
mandates of the SAB, and to work with LEAs to assist them throughout the application process. The OPSC is also 
responsible for ensuring that funds are disbursed properly and in accordance with the decisions made by the SAB.

Staff 
Ms. Luisa M. Park, Executive Offi  cer, State Allocation Board/Offi  ce of Public School Construction
Ms. Mavonne Garrity, Assistant Executive Offi  cer, State Allocation Board
Ms. Lori Morgan, Deputy Executive Offi  cer, Offi  ce of Public School Construction

Summary of the Program

The SFNAGP requires that LEAs complete a one-time, comprehensive assessment of the needs of the facilities 
used by the pupils and staff  at eligible school sites. Eligible schools are those identifi ed by the California 
Department of Education (CDE) as ranked in deciles  though , inclusive, of the  Academic Performance 
Index (API) and were newly constructed prior to January , . Funding to develop this assessment is provided 
for each eligible school in the amount of  per pupil, based on the  California Basic Educational Data 
System (CBEDS) enrollment report, with a minimum of , per school.

LEAs must obtain the services of a qualifi ed individual to perform the assessment. At minimum, the assessment 
must consist of the components set forth by the SAB, which are based on the requirements specifi ed in EC 
Section .. The assessment is required to be completed and submitted to the OPSC by January , . 
To assist both the OPSC and LEAs, an on-line submittal program has been developed to transmit eligibility and 
facility data information.
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SAB and OPSC Process

The implementation of SB  for the OPSC began in early September . The process included the presentation 
of working papers and proposed regulations to the SAB Implementation Committee. The SAB Implementation 
Committee is an informal advisory body established by the SAB to assist the Board and the OPSC with policy 
and legislation implementation (committee membership is comprised of organizations representing the school 
facilities community). The proposed policy was presented at four separate public committee meetings. With 
valuable input from the plaintiff s, committee members, architects, and other interested parties, a consensus was 
reached and a Program was established that meets the intent of the legislation. The results of the Program will 
be a valuable tool in understanding the facility needs of California schools.

On January , , and February , , the SAB adopted the proposed regulations and authorized the 
Executive Offi  cer to fi le the regulations with the Offi  ce of Administrative Law (OAL) on an emergency basis.

Statewide Outreach

After the successful implementation process, the focus quickly changed to spreading the word throughout the 
State of the requirements of this Program.

The OPSC, in conjunction with CDE, conducted a series of Statewide workshops on the facility pieces of the 
Williams Settlement in Santa Clara, Sacramento, Los Angeles, Fresno, San Bernardino, San Diego, Costa Mesa, 
and Redding to inform both LEAs and potential inspectors about the new program. Attendees at the workshops 
received information about the eligibility requirements, funding availability, requirements of the assessment, 
and a demonstration of the on-line system developed to capture the information gathered in the assessment, in 
addition to information about other Williams programs. Participation and attendance at all locations was good 
and the overall message was well received by the attendees. Average attendance at the workshops was .

Part 1: Program Implementation
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Part 1 : Program Implementation 3

Eligibility and Application Process

Eligible schools are those identifi ed by the CDE as ranked in deciles  through , inclusive, of the  API that 
were newly constructed prior to January , . The CDE published a list of , schools, including  charter 
schools, that met the API criteria. Charter schools were given the option to participate in the Williams programs 
and, in the end, only six charter schools chose to do so. The fi nal list of schools meeting the API criteria dropped 
to , schools representing  LEAs. (Refer to Appendix  and  for the list of LEAs and charter schools).

The OPSC was unable to determine how many of the schools met the second criteria of being newly constructed 
prior to January , , because a Statewide database does not exist that contains the original date of 
construction of each school. Therefore, on February , , the SAB apportioned funds to all schools meeting 
the API criteria. Prior to release of funds, LEAs had to submit a worksheet to the OPSC to determine whether 
or not each of the decile  through  schools under their jurisdiction was newly constructed prior to January , 
. Schools newly constructed on or after that date are ineligible and any funds apportioned for an ineligible 
school will not be released. This process allowed the OPSC to quickly release funds and be assured funds are 
being provided only to eligible schools.

This eligibility criteria applies to the ERP as well. As a result, the schools that are required to have a needs 
assessment will also be eligible for ERP funding. Due to the fact that an emergency situation may arise prior to or 
after the completion of the assessment, the repair does not need to have been identifi ed on the assessment in 
order to qualify for ERP funding. Similarly, the assessment need not be completed prior to applying for ERP funding.

Assessment Requirements

SB  required that the needs assessment contain specifi c information. The data will be provided to the OPSC 
via the On-Line School Facilities Needs Assessment Submittal Program. Pursuant to statute, the assessment will 
contain the following information:

Year of construction of each building used for instructional purposes;
Year of modernization of each building used for instructional purposes;
Pupil capacity of the school;
Enrollment;
Density of the school campus (pupils/acre);
Total number of classrooms;
Age and number of portable classrooms;
Multi-track, year-round schedule;
Type of facility used for pupil eating;
Useful life remaining of all major building systems for each structure;
Estimated costs for fi ve years to maintain a healthy, safe, suitable, and functional learning environment; and
List of necessary repairs – if an LEA has identifi ed a health and safety project in this section, the repair may be 
eligible for reimbursement under the ERP.

Part 2: School Facility Needs Assessment Grant Program 
Requirements and Funding
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The law required the SAB to develop regulations to administer the SFNAGP, including specifying the 
qualifi cations of the personnel performing the needs assessment and a method to ensure their independence. 
Of the six sections for the needs assessment, three may only be completed by an independent inspector that 
meets the qualifi cations outlined in the regulations adopted by the SAB. Only a qualifi ed inspector may provide 
the following data:

Useful life remaining of all major building systems for each structure;
Estimated costs for fi ve years to maintain a healthy, safe, suitable, and functional learning environment; and
List of necessary repairs

Submittal Timelines

The needs assessment must be completed and submitted to the OPSC by January , , using the on-line 
program. Any funds not used to perform the assessment may be expended to complete necessary repairs, as 
reported in the assessment, at the eligible schools sites. LEAs have until January , , to expend any of the 
remaining funds on necessary repairs.

Summary of Apportionments

Funding to perform the assessment has been provided for each school identifi ed by CDE as meeting the API 
criteria in the amount of  per pupil, based on the  CBEDS enrollment report, with a minimum of , 
per school.

A total of ,, was apportioned by the SAB from the  million allocated for the SFNAGP. The remaining 
funds shall be transferred to the ERP Account pursuant to EC Section .. The following charts provide 
information on the distribution of funds:

ENROLLMENT NUMBER OF SCHOOLS ALLOCATION GRADE LEVELS NUMBER OF SCHOOLS ALLOCATION

Less than 750 1,089 $ 8,167,500 Elementary (K–6) 1,490 $12,677,020

751 to 2,500   939 $10,997,000 Middle (7–8)   348 $ 4,305,230

2,500 or Greater   111 $ 3,665,000 High (9–12)   301 $ 5,847,250

TOTAL 2,139 $22,829,500 TOTAL 2,139 $22,829,500
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As of May , ,  of  LEAs have submitted a certifi cation of eligibility. The results of those submittals 
indicates that out of the total , school sites:

, have been deemed eligible based on the date of construction;
 have yet to be determined eligible; and
 have been deemed ineligible because the date of construction of the school occurred on or after January , .

The  school sites that have been deemed ineligible represents , that will be rescinded at a later date.
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Part 2 : School Facility Needs Assessment Grant Program Requirements and Funding 7

In order to respond to the request in statute, an on-line progress report survey was developed by the OPSC. 
LEAs were to respond to four statements and complete one survey for all eligible schools by April , . The 
information provided in the progress reports is the basis of the information contained herein. Due to the tight 
timelines, signifi cant progress was not anticipated. Out of the  LEAs apportioned needs assessment funding, 
seven LEAs did not need to submit a progress survey. After completing the Certifi cation of Eligibility, the LEAs 
did not have any eligible school sites remaining to provide a progress report. The following chart summarizes the 
responses received by LEAs:

STATEWIDE SUMMARY OF PROGRESS REPORT RESPONSES TOTAL PERCENT

LEAs that submitted a progress report survey 379 —

LEAs that did not complete a progress report survey 2 —

Total number of eligible schools*† 2,081 —

Number of completed assessments 0 0

Number of schools with a designated inspector 1,174 56

Number of schools where an assessment has initiated 455 22

*  This number includes school sites that have not been deemed ineligible because the LEA has not submitted the 
Certifi cation of Eligibility.

† Not inclusive of the school sites under the jurisdiction of LEAs that did not complete a progress report survey.

Appendix  provides detailed information listing the responses from each LEA. Appendix  provides a listing of 
the LEAs that did not submit a progress survey to the OPSC as required by statute and regulation.

Part 3: Summary of the Progress Made in 
Completing Needs Assessments
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Survey Statements LEAs Completed

The LEA’s responded to the following statements:

The required assessments have been completed and submitted to the OPSC for the following number 
of schools.
The LEA has designated individual(s) to perform the assessment(s) for the following number of schools.
Of the schools reported in Statement , the designated individual(s) began conducting the assessment(s) for 
the following number of schools.
Provide an estimated date for the submittal of the completed assessment(s) for all the school under your 
jurisdiction.

The following information is an alphabetical listing of the survey responses to the above statements by county.
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Alameda Berkeley Unifi ed 1 $     7,500.00 0 0 0 0 0 0 05/31/05

Alameda Emery Unifi ed 2 15,000.00 0 0 2 100 2 100 06/30/05

Alameda Fremont Unifi ed 2 15,000.00 0 0 2 100 2 100 12/15/05

Alameda Hayward Unifi ed 20 195,780.00 0 0 20 100 20 100 12/31/05

Alameda Oakland Unifi ed 55 491,460.00 0 0 55 100 55 100 12/30/05

Alameda San Leandro Unifi ed 3 23,710.00 0 0 3 100 3 100 06/01/05

Alameda San Lorenzo Unifi ed 6 55,190.00 0 0 2 33 0 0 12/31/05

Amador Amador County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

Butte Bangor Union Elementary 1 7,500.00 0 0 1 100 0 0 08/31/05

Butte Chico Unifi ed 2 15,000.00 0 0 2 100 0 0 01/01/06

Butte Oroville City Elementary 2 15,000.00 0 0 2 100 2 100 07/01/05

Butte Thermalito Union 1 7,500.00 0 0 1 100 1 100 06/01/05

Butte Pioneer Union Elementary 1 7,500.00 0 0 1 100 0 0 01/01/06

Colusa Colusa Unifi ed 1 7,500.00 0 0 0 0 0 0 09/01/05

Colusa Pierce Joint Unifi ed 1 15,000.00 0 0 1 100 1 100 10/01/05

Colusa Williams Unifi ed 1 7,500.00 0 0 0 0 0 0 06/30/05

Contra Costa Contra Costa County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 06/01/05

Contra Costa Antioch Unifi ed 4 33,510.00 0 0 4 100 0 0 12/31/05

Contra Costa John Swett Unifi ed 1 15,000.00 0 0 1 100 1 100 10/31/05

Contra Costa Liberty Union High 1 7,500.00 0 0 1 100 1 100 05/18/05

Appendix 1: Detailed Listing of Survey Responses
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Contra Costa Mt. Diablo Unifi ed 11 97,450.00 0 0 11 100 11 100 05/20/05

Contra Costa Pittsburg Unifi ed 7 76,500.00 0 0 7 100 7 100 12/31/05

Contra Costa West Contra Costa Unifi ed 32 288,430.00 0 0 32 100 0 0 12/31/05

Del Norte Del Norte County Unifi ed 1 7,500.00 0 0 1 100 1 100 08/31/05

El Dorado Lake Tahoe Unifi ed 1 7,500.00 0 0 1 100 0 0 08/30/05

Fresno Fresno County Offi  ce of Education 1 7,500.00 0 0 1 100 0 0 12/01/05

Fresno American Union Elementary 1 7,500.00 0 0 0 0 0 0 01/01/06

Fresno Clovis Unifi ed 1 7,500.00 0 0 1 100 1 100 06/01/05

Fresno Coalinga/Huron Joint Unifi ed 4 48,670.00 0 0 0 0 0 0 01/01/06

Fresno Fowler Unifi ed 1 7,500.00 0 0 1 100 1 100 10/15/05

Fresno Fresno Unifi ed 57 594,320.00 0 0 57 100 0 0 12/31/05

Fresno West Fresno Elementary 2 15,000.00 0 0 2 100 2 100 12/01/05

Fresno Kings Canyon Joint Unifi ed 7 74,760.00 0 0 7 100 0 0 12/31/05

Fresno Laton Joint Unifi ed 1 7,500.00 0 0 0 0 0 0 01/01/06

Fresno Orange Center 1 7,500.00 0 0 0 0 0 0 07/30/05

Fresno Parlier Unifi ed 5 38,340.00 0 0 5 100 0 0 12/31/05

Fresno Raisin City Elementary 1 7,500.00 0 0 1 100 1 100 06/22/05

Fresno Sanger Unifi ed 6 46,260.00 0 0 0 0 0 0 12/31/05

Fresno Selma Unifi ed 5 37,520.00 0 0 5 100 0 0 12/15/05

Fresno Washington Union High 1 11,030.00 0 0 0 0 0 0 10/01/05

Fresno West Park Elementary 1 7,500.00 0 0 1 100 1 100 06/17/05

Fresno Westside Elementary 1 7,500.00 0 0 0 0 0 0 01/01/06

Fresno Firebaugh-Las Deltas Unifi ed 4 30,000.00 0 0 4 100 0 0 12/31/05

Fresno Central Unifi ed 1 7,500.00 0 0 1 100 1 100 01/01/06

Fresno Kerman Unifi ed 2 18,000.00 0 0 2 100 2 100 12/31/05

Fresno Mendota Unifi ed 2 15,000.00 0 0 2 100 2 100 07/01/05

Fresno Golden Plains Unifi ed 4 30,630.00 0 0 0 0 0 0 01/01/06

Fresno Riverdale Joint Unifi ed 1 7,500.00 0 0 0 0 0 0 01/01/06

Fresno Caruthers Unifi ed 2 16,230.00 0 0 2 100 2 100 07/01/05

Glenn Glenn County Offi  ce of Education 1 7,500.00 0 0 1 100 0 0 12/15/05

Humboldt Klamath-Trinity Joint Unifi ed 3 22,500.00 0 0 3 100 3 100 06/30/05

Humboldt South Bay Union Elementary 1 7,500.00 0 0 1 100 1 100 05/5/05

Imperial Imperial County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/30/05

Imperial Brawley Union High 1 17,290.00 0 0 1 100 0 0 12/31/05

Imperial Calexico Unifi ed 9 89,380.00 0 0 0 0 0 0 12/01/05

Imperial Calipatria Unifi ed 1 7,500.00 0 0 1 100 1 100 05/31/05

Imperial El Centro Elementary 4 30,580.00 0 0 0 0 0 0 01/01/06

Imperial Heber Elementary 1 7,500.00 0 0 0 0 0 0 11/15/05

Imperial Meadows Union Elementary 1 7,500.00 0 0 0 0 0 0 12/01/05

Imperial San Pasqual Valley Unifi ed 2 22,500.00 0 0 2 100 0 0 12/31/05
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Imperial Westmorland Union Elementary 1 7,500.00 0 0 1 100 1 100 09/30/05

Inyo Big Pine Unifi ed 1 7,500.00 0 0 1 100 0 0 08/20/05

Inyo Lone Pine Unifi ed 1 7,500.00 0 0 1 100 1 100 06/30/05

Kern Kern County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/30/05

Kern Arvin Union Elementary 3 29,400.00 0 0 0 0 0 0 06/30/05

Kern Bakersfi eld City Elementary 32 264,150.00 0 0 32 100 0 0 12/30/05

Kern Buttonwillow Union Elementary 1 7,500.00 0 0 0 0 0 0 12/01/05

Kern Delano Union Elementary 8 69,300.00 0 0 8 100 0 0 12/31/05

Kern Delano Joint Union High 1 26,160.00 0 0 1 100 1 100 06/30/05

Kern Di Giorgio Elementary 1 7,500.00 0 0 1 100 1 100 08/31/05

Kern Edison Elementary 2 15,000.00 0 0 0 0 0 0 12/30/05

Kern Fairfax Elementary 2 16,590.00 0 0 2 100 2 100 06/30/05

Kern General Shafter Elementary 1 7,500.00 0 0 1 100 0 0 01/01/06

Kern Greenfi eld Union 2 15,000.00 0 0 0 0 0 0 09/01/05

Kern Kern High 10 200,080.00 0 0 0 0 0 0 11/15/05

Kern Lamont Elementary 3 22,950.00 0 0 3 100 3 100 06/30/05

Kern Richland 3 29,780.00 0 0 3 100 0 0 12/31/05

Kern Lost Hills Union Elementary 2 15,000.00 0 0 2 100 2 100 07/01/05

Kern Mojave Unifi ed 4 30,740.00 0 0 3 75 3 75 05/28/05

Kern Muroc Joint Unifi ed 1 7,500.00 0 0 0 0 0 0 01/9/05

Kern Pond Union Elementary 1 7,500.00 0 0 0 0 0 0 08/01/05

Kern Semitropic Elementary 1 7,500.00 0 0 1 100 1 100 07/30/05

Kern Standard Elementary 1 7,500.00 0 0 0 0 0 0 12/31/05

Kern Taft City Elementary 3 22,500.00 0 0 0 0 0 0 12/15/05

Kern Taft Union High 1 9,600.00 0 0 0 0 0 0 12/31/05

Kern Vineland Elementary 2 15,000.00 0 0 0 0 0 0 07/15/05

Kern Wasco Union Elementary 3 25,030.00 0 0 3 100 3 100 06/24/05

Kern Wasco Union High 1 13,480.00 0 0 1 100 0 0 09/16/05

Kern Mcfarland Unifi ed 4 30,450.00 0 0 0 0 0 0 07/01/05

Kings Kings County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 01/01/06

Kings Armona Union Elementary 2 15,000.00 0 0 2 100 2 100 10/15/05

Kings Central Union Elementary 1 7,500.00 0 0 0 0 0 0 09/01/05

Kings Corcoran Joint Unifi ed 4 31,400.00 0 0 4 100 3 75 10/15/05

Kings Hanford Elementary 5 37,500.00 0 0 5 100 2 40 06/30/05

Kings Hanford Joint Union High 2 34,800.00 0 0 2 100 0 0 08/31/05

Kings Lakeside Union Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Kings Lemoore Union Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Kings Reef-Sunset Unifi ed 4 37,500.00 0 0 4 100 0 0 12/01/05

Lake Konocti Unifi ed 6 46,150.00 0 0 6 100 0 0 05/30/05

Lake Lucerne Elementary 1 7,500.00 0 0 1 100 0 0 08/15/05
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Lake Middletown Unifi ed 1 7,500.00 0 0 0 0 0 0 07/31/05

Lake Upper Lake Union Elementary 1 7,500.00 0 0 1 100 1 100 06/30/05

Los Angeles Abc Unifi ed 6 55,560.00 0 0 6 100 6 100 12/30/05

Los Angeles Antelope Valley Union High 3 91,750.00 0 0 0 0 0 0 08/15/05

Los Angeles Azusa Unifi ed 13 120,110.00 0 0 13 100 0 0 12/15/05

Los Angeles Baldwin Park Unifi ed 10 109,440.00 0 0 10 100 3 30 12/15/05

Los Angeles Bassett Unifi ed 3 30,510.00 0 0 3 100 3 100 12/15/05

Los Angeles Bellfl ower Unifi ed 2 40,220.00 0 0 0 0 0 0 10/01/05

Los Angeles Bonita Unifi ed 1 7,500.00 0 0 1 100 0 0 08/31/05

Los Angeles Centinela Valley Union High 3 72,310.00 0 0 3 100 0 0 12/15/05

Los Angeles Duarte Unifi ed 2 15,000.00 0 0 0 0 0 0 09/30/05

Los Angeles Eastside Union 3 32,690.00 0 0 3 100 0 0 11/01/05

Los Angeles East Whittier City Elementary 2 15,000.00 0 0 2 100 0 0 11/30/05

Los Angeles El Monte City 8 66,160.00 0 0 3 38 0 0 12/15/05

Los Angeles El Monte Union High 3 53,400.00 0 0 3 100 0 0 12/15/05

Los Angeles El Rancho Unifi ed 6 48,340.00 0 0 6 100 0 0 09/01/05

Los Angeles Garvey Elementary 1 7,500.00 0 0 1 100 0 0 12/15/05

Los Angeles Hawthorne Elementary 5 43,430.00 0 0 5 100 0 0 12/15/05

Los Angeles Inglewood Unifi ed 8 95,380.00 0 0 8 100 8 100 08/24/05

Los Angeles Keppel Union Elementary 4 30,000.00 0 0 4 100 0 0 08/31/05

Los Angeles Lancaster Elementary 11 105,750.00 0 0 11 100 0 0 12/15/05

Los Angeles Lawndale Elementary 5 50,300.00 0 0 5 100 5 100 10/31/05

Los Angeles Lennox Elementary 5 63,280.00 0 0 5 100 0 0 09/30/05

Los Angeles Little Lake City Elementary 1 7,500.00 0 0 0 0 0 0 12/01/05

Los Angeles Long Beach Unifi ed 16 248,760.00 0 0 16 100 0 0 12/31/05

Los Angeles Los Angeles Unifi ed 296 4,941,850.00 0 0 0 0 0 0 12/31/05

Los Angeles Lynwood Unifi ed 11 175,430.00 0 0 0 0 0 0 12/02/05

Los Angeles Montebello Unifi ed 19 271,040.00 0 0 1 5 1 5 09/01/05

Los Angeles Mountain View Elementary 9 86,720.00 0 0 0 0 0 0 09/30/05

Los Angeles Norwalk-La Mirada Unifi ed 10 107,930.00 0 0 0 0 0 0 8/30/05

Los Angeles Palmdale Elementary 17 185,540.00 0 0 17 100 0 0 10/31/05

Los Angeles Paramount Unifi ed 16 175,760.00 0 0 16 100 0 0 12/15/05

Los Angeles Pasadena Unifi ed 10 106,840.00 0 0 10 100 0 0 7/01/05

Los Angeles Pomona Unifi ed 24 279,530.00 0 0 24 100 0 0 12/30/05

Los Angeles South Whittier Elementary 3 25,810.00 0 0 3 100 0 0 01/01/06

Los Angeles Whittier City 5 37,500.00 0 0 4 80 4 80 09/10/05

Los Angeles Whittier Union High 2 43,630.00 0 0 2 100 2 100 12/31/05

Los Angeles Wilsona 1 7,500.00 0 0 0 0 0 0 06/30/05

Los Angeles Compton Unifi ed 33 335,410.00 0 0 33 100 0 0 12/15/05

Los Angeles Hacienda La Puente Unifi ed 12 110,660.00 0 0 0 0 0 0 08/31/05
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Los Angeles Rowland Unifi ed 3 23,730.00 0 0 3 100 0 0 09/01/05

Madera Chowchilla Elementary 3 22,500.00 0 0 3 100 3 100 10/15/05

Madera Chowchilla Union High 1 8,700.00 0 0 1 100 0 0 12/31/05

Madera Madera Unifi ed 11 129,500.00 0 0 11 100 0 0 12/01/05

Marin Marin County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 01/01/06

Marin San Rafael City Elementary 2 15,000.00 0 0 0 0 0 0 09/01/05

Mendocino Arena Union Elementary 1 7,500.00 0 0 1 100 0 0 07/01/05

Mendocino Fort Bragg Unifi ed 1 7,500.00 0 0 0 0 0 0 10/30/05

Mendocino Point Arena Joint Union High 1 7,500.00 0 0 1 100 0 0 07/01/05

Mendocino Round Valley Unifi ed 1 7,500.00 0 0 0 0 0 0 01/01/06

Mendocino Ukiah Unifi ed 3 22,500.00 0 0 3 100 0 0 12/31/05

Mendocino Willits Unifi ed 1 7,500.00 0 0 0 0 0 0 06/16/05

Mendocino Laytonville Unifi ed 1 7,500.00 0 0 0 0 0 0 12/30/05

Merced Merced County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

Merced Atwater Elementary 3 22,500.00 0 0 0 0 0 0 12/31/05

Merced El Nido Elementary 1 7,500.00 0 0 0 0 0 0 01/01/06

Merced Le Grand Union Elementary 1 7,500.00 0 0 1 100 0 0 12/31/05

Merced Le Grand Union High 1 7,500.00 0 0 1 100 0 0 12/31/05

Merced Livingston Union 4 31,030.00 0 0 3 75 3 75 06/22/05

Merced Los Banos Unifi ed 5 65,180.00 0 0 0 0 0 0 01/01/06

Merced Merced City Elementary 7 55,050.00 0 0 7 100 7 100 12/16/05

Merced Planada Elementary 1 15,000.00 0 0 1 100 1 100 06/3/05

Merced Weaver Union Elementary 1 9,420.00 0 0 0 0 0 0 11/30/05

Merced Winton Elementary 3 22,500.00 0 0 3 100 0 0 11/30/05

Merced Gustine Unifi ed 1 15,000.00 0 0 0 0 0 0 12/15/05

Merced Dos Palos Oro-Loma Joint Unifi ed 4 30,000.00 0 0 4 100 0 0 12/31/05

Merced Delhi Unifi ed 4 32,680.00 0 0 4 100 0 0 07/29/05

Monterey Monterey County Offi  ce of Education 1 7,940.00 0 0 0 0 0 0 12/21/05

Monterey Alisal Union Elementary 8 77,070.00 0 0 8 100 0 0 12/31/05

Monterey Chualar Union Elementary 1 7,500.00 0 0 1 100 0 0 12/31/05

Monterey Greenfi eld Union Elementary 4 30,590.00 0 0 4 100 3 75 10/15/05

Monterey King City Union Elementary 3 25,950.00 0 0 0 0 0 0 01/01/06

Monterey King City Joint Union High 2 21,350.00 0 0 0 0 0 0 01/01/06

Monterey Monterey Peninsula Unifi ed 6 51,640.00 0 0 0 0 0 0 09/01/05

Monterey Salinas City Elementary 8 64,320.00 0 0 0 0 0 0 07/01/05

Monterey Salinas Union High 6 108,290.00 0 0 6 100 0 0 10/31/05

Monterey Santa Rita Union Elementary 2 15,000.00 0 0 2 100 0 0 12/31/05

Monterey North Monterey County Unifi ed 2 15,000.00 0 0 2 100 2 100 05/27/05

Monterey Soledad Unifi ed 4 32,360.00 0 0 4 100 0 0 06/30/05

Monterey Gonzales Unifi ed 3 24,160.00 0 0 3 100 3 100 10/01/05
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Napa Calistoga Joint Unifi ed 1 7,500.00 0 0 1 100 0 0 06/30/05

Napa Napa Valley Unifi ed 4 30,000.00 0 0 0 0 0 0 10/31/05

Orange Orange County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 01/01/06

Orange Anaheim City 17 176,380.00 0 0 17 100 17 100 12/31/05

Orange Anaheim Union High 7 116,140.00 0 0 7 100 0 0 12/30/05

Orange Buena Park Elementary 1 7,520.00 0 0 0 0 0 0 12/30/05

Orange Capistrano Unifi ed 2 22,500.00 0 0 2 100 2 100 06/01/05

Orange Fullerton Elementary 6 50,850.00 0 0 0 0 0 0 12/30/05

Orange Fullerton Joint Union High 1 19,630.00 0 0 1 100 0 0 12/15/05

Orange Garden Grove Unifi ed 5 39,060.00 0 0 5 100 5 100 12/31/05

Orange Huntington Beach Union High 1 7,500.00 0 0 1 100 0 0 06/01/05

Orange La Habra City Elementary 1 7,500.00 0 0 1 100 0 0 12/15/05

Orange Magnolia Elementary 2 18,540.00 0 0 0 0 0 0 01/01/06

Orange Newport-Mesa Unifi ed 5 43,410.00 0 0 0 0 0 0 01/01/06

Orange Ocean View Elementary 1 7,990.00 0 0 0 0 0 0 12/01/05

Orange Orange Unifi ed 8 63,260.00 0 0 8 100 8 100 11/01/05

Orange Placentia-Yorba Linda Unifi ed 2 22,400.00 0 0 2 100 2 100 12/01/05

Orange Santa Ana Unifi ed 37 480,050.00 0 0 0 0 0 0 09/30/05

Orange Westminster Elementary 2 15,000.00 0 0 2 100 0 0 10/31/05

Orange Tustin Unifi ed 3 22,500.00 0 0 3 100 0 0 09/01/05

Placer Placer County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 01/01/06

Placer Placer Union High 1 7,500.00 0 0 1 100 1 100 10/31/05

Placer Tahoe-Truckee Unifi ed 1 7,500.00 0 0 1 100 0 0 07/15/05

Riverside Alvord Unifi ed 10 98,830.00 0 0 0 0 0 0 06/30/05

Riverside Banning Unifi ed 5 41,560.00 0 0 5 100 5 100 01/01/06

Riverside Corona-Norco Unifi ed 4 42,420.00 0 0 4 100 0 0 06/30/05

Riverside Desert Sands Unifi ed 11 102,660.00 0 0 0 0 0 0 01/01/06

Riverside Hemet Unifi ed 2 16,360.00 0 0 0 0 0 0 08/19/05

Riverside Jurupa Unifi ed 11 130,490.00 0 0 0 0 0 0 09/30/05

Riverside Moreno Valley Unifi ed 12 150,960.00 0 0 12 100 12 100 12/01/05

Riverside Palm Springs Unifi ed 12 131,050.00 0 0 0 0 0 0 01/01/06

Riverside Palo Verde Unifi ed 4 31,840.00 0 0 0 0 0 0 06/30/05

Riverside Perris Elementary 5 47,600.00 0 0 0 0 0 0 11/30/05

Riverside Perris Union High 2 37,030.00 0 0 0 0 0 0 01/01/06

Riverside Riverside Unifi ed 4 49,070.00 0 0 0 0 0 0 11/01/05

Riverside Romoland Elementary 2 17,630.00 0 0 2 100 0 0 01/01/06

Riverside San Jacinto Unifi ed 4 36,160.00 0 0 4 100 0 0 12/01/05

Riverside Coachella Valley Unifi ed 15 143,470.00 0 0 15 100 1 7 12/01/05

Riverside Lake Elsinore Unifi ed 3 24,470.00 0 0 0 0 0 0 09/30/05

Riverside Temecula Valley Unifi ed 1 7,500.00 0 0 0 0 0 0 04/27/05
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Riverside Val Verde Unifi ed 2 19,610.00 0 0 2 100 0 0 05/30/05

Sacramento Sacramento County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 08/30/05

Sacramento Del Paso Heights Elementary 4 30,000.00 0 0 4 100 0 0 12/15/05

Sacramento Elk Grove Unifi ed 3 32,820.00 0 0 3 100 3 100 08/01/05

Sacramento Folsom-Cordova Unifi ed 2 15,000.00 0 0 0 0 0 0 09/02/05

Sacramento Galt Joint Union Elementary 1 7,500.00 0 0 0 0 0 0 09/30/05

Sacramento Grant Joint Union High 8 94,740.00 0 0 8 100 0 0 12/15/05

Sacramento North Sacramento Elementary 8 60,410.00 0 0 8 100 3 38 10/01/05

Sacramento Rio Linda Union Elementary 3 22,500.00 0 0 3 100 1 33 06/11/05

Sacramento River Delta Joint Unifi ed 2 15,000.00 0 0 2 100 0 0 09/30/05

Sacramento Sacramento City Unifi ed 32 293,960.00 0 0 32 100 0 0 12/31/05

Sacramento San Juan Unifi ed 8 60,990.00 0 0 0 0 0 0 12/31/05

Sacramento Natomas Unifi ed 1 7,500.00 0 0 1 100 1 100 05/30/05

San Benito Hollister Elementary 3 22,870.00 0 0 3 100 0 0 09/30/05

San Benito Aromas-San Juan 1 7,500.00 0 0 1 100 0 0 12/31/05

San Bernardino San Bernardino County Offi  ce of Education 1 17,880.00 0 0 0 0 0 0 12/30/05

San Bernardino Adelanto Elementary 3 22,500.00 0 0 3 100 0 0 12/15/05

San Bernardino Barstow Unifi ed 3 22,500.00 0 0 3 100 0 0 12/01/05

San Bernardino Chaff ey Joint Union High 3 91,940.00 0 0 0 0 0 0 11/30/05

San Bernardino Chino Valley Unifi ed 4 47,650.00 0 0 4 100 4 100 12/01/05

San Bernardino Colton Joint Unifi ed 15 171,440.00 0 0 15 100 15 100 12/01/05

San Bernardino Cucamonga Elementary 1 7,500.00 0 0 1 100 0 0 07/01/05

San Bernardino Fontana Unifi ed 22 281,090.00 0 0 0 0 0 0 12/15/05

San Bernardino Morongo Unifi ed 1 7,500.00 0 0 1 100 1 100 12/15/05

San Bernardino Needles Unifi ed 2 15,000.00 0 0 2 100 2 100 08/01/05

San Bernardino Ontario-Montclair 26 235,800.00 0 0 0 0 0 0 12/27/05

San Bernardino Redlands Unifi ed 2 15,000.00 0 0 0 0 0 0 12/01/05

San Bernardino Rialto Unifi ed 14 205,750.00 0 0 0 0 0 0 01/01/06

San Bernardino San Bernardino City Unifi ed 42 480,420.00 0 0 0 0 0 0 01/01/06

San Bernardino Victor Elementary 4 30,000.00 0 0 0 0 0 0 12/30/05

San Bernardino Victor Valley Union High 2 58,060.00 0 0 2 100 2 100 10/15/05

San Bernardino Silver Valley Unifi ed 1 7,500.00 0 0 1 100 1 100 12/31/05

San Bernardino Hesperia Unifi ed 3 29,320.00 0 0 3 100 3 100 10/15/05

San Bernardino Lucerne Valley Unifi ed 3 22,500.00 0 0 3 100 0 0 05/20/05

San Diego Cajon Valley Union Elementary 5 41,690.00 0 0 0 0 0 0 09/30/05

San Diego Chula Vista Elementary 9 68,630.00 0 0 9 100 0 0 12/15/05

San Diego Escondido Union Elementary 8 75,270.00 0 0 8 100 0 0 12/15/05

San Diego Escondido Union High 1 7,500.00 0 0 1 100 1 100 06/27/05

San Diego Grossmont Union High 3 37,300.00 0 0 3 100 3 100 07/01/05

San Diego La Mesa-Spring Valley 1 7,500.00 0 0 1 100 0 0 12/15/05
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San Diego Mountain Empire Unifi ed 1 7,500.00 0 0 1 100 0 0 06/30/05

San Diego National 3 23,520.00 0 0 3 100 0 0 06/30/05

San Diego San Diego City Unifi ed 40 407,260.00 0 0 39 98 0 0 08/30/05

San Diego San Ysidro Elementary 5 40,840.00 0 0 5 100 0 0 12/15/05

San Diego South Bay Union Elementary 6 52,150.00 0 0 6 100 0 0 12/15/05

San Diego Sweetwater Union High 11 202,380.00 0 0 11 100 11 100 12/15/05

San Diego Vista Unifi ed 4 44,650.00 0 0 4 100 4 100 12/09/05

San Diego Oceanside City Unifi ed 4 30,000.00 0 0 4 100 0 0 12/15/05

San Diego San Marcos Unifi ed 1 7,500.00 0 0 1 100 0 0 07/01/05

San Diego Valley Center-Pauma 1 7,500.00 0 0 1 100 1 100 04/29/05

San Francisco San Francisco County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

San Francisco San Francisco Unifi ed 43 342,570.00 0 0 0 0 0 0 12/31/05

San Joaquin San Joaquin County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

San Joaquin Banta Elementary 1 7,500.00 0 0 0 0 0 0 11/30/05

San Joaquin Holt Union Elementary 1 7,500.00 0 0 0 0 0 0 07/01/05

San Joaquin Lincoln Unifi ed 3 22,500.00 0 0 3 100 0 0 07/31/05

San Joaquin Linden Unifi ed 1 7,500.00 0 0 1 100 0 0 06/19/05

San Joaquin Lodi Unifi ed 15 140,000.00 0 0 0 0 0 0 11/01/05

San Joaquin Manteca Unifi ed 4 43,790.00 0 0 4 100 4 100 05/31/05

San Joaquin New Hope Elementary 1 7,500.00 0 0 1 100 1 100 04/29/05

San Joaquin Stockton Unifi ed 34 368,940.00 0 0 34 100 34 100 12/31/05

San Joaquin Tracy Joint Unifi ed 4 33,560.00 0 0 4 100 4 100 05/31/05

San Luis Obispo San Luis Obispo County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 09/30/05

San Luis Obispo Lucia Mar Unifi ed 1 7,500.00 0 0 1 100 0 0 12/30/05

San Luis Obispo Shandon Joint Unifi ed 1 7,500.00 0 0 1 100 0 0 12/15/05

San Luis Obispo Paso Robles Joint Unifi ed 1 7,500.00 0 0 1 100 1 100 06/30/05

San Mateo San Mateo County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

San Mateo La Honda-Pescadero Unifi ed 1 7,500.00 0 0 0 0 0 0 12/31/05

San Mateo Ravenswood City Elementary 6 45,070.00 0 0 0 0 0 0 01/01/06

San Mateo Redwood City Elementary 7 53,340.00 0 0 0 0 0 0 01/01/06

San Mateo San Mateo-Foster City 1 7,500.00 0 0 0 0 0 0 10/01/05

San Mateo Sequoia Union High 1 15,490.00 0 0 1 100 1 100 09/30/05

San Mateo South San Francisco Unifi ed 1 7,780.00 0 0 1 100 1 100 06/01/05

Santa Barbara Santa Barbara County Offi  ce of Education 1 7,500.00 0 0 1 100 0 0 01/01/06

Santa Barbara Santa Maria-Bonita 10 81,840.00 0 0 10 100 7 70 10/15/05

Santa Barbara Guadalupe Union Elementary 1 8,030.00 0 0 1 100 1 100 06/01/05

Santa Barbara Lompoc Unifi ed 2 15,000.00 0 0 2 100 2 100 01/01/06

Santa Barbara Santa Barbara Elementary 2 15,000.00 0 0 2 100 0 0 08/01/05

Santa Barbara Santa Barbara High 1 7,500.00 0 0 1 100 0 0 08/01/05

Santa Barbara Santa Maria Joint Union Hig 1 38,030.00 0 0 1 100 1 100 04/29/05
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Santa Barbara Cuyama Joint Unifi ed 1 7,500.00 0 0 1 100 1 100 08/01/05

Santa Clara Santa Clara County Offi  ce of Education 1 14,370.00 0 0 0 0 0 0 09/30/05

Santa Clara Alum Rock Union Elementary 13 97,900.00 0 0 13 100 0 0 12/15/05

Santa Clara Campbell Union Elementary 1 7,500.00 0 0 1 100 0 0 01/01/06

Santa Clara East Side Union High 4 61,720.00 0 0 4 100 4 100 12/09/05

Santa Clara Franklin-McKinley Elementary 6 45,490.00 0 0 6 100 6 100 01/01/06

Santa Clara Gilroy Unifi ed 2 22,500.00 0 0 2 100 2 100 05/16/05

Santa Clara Luther Burbank Elementary 1 7,500.00 0 0 1 100 1 100 07/25/05

Santa Clara Moreland Elementary 1 7,500.00 0 0 0 0 0 0 01/01/06

Santa Clara Mountain View-Whisman Elementary 1 7,500.00 0 0 1 100 1 100 08/31/05

Santa Clara San Jose Unifi ed 11 113,400.00 0 0 0 0 0 0 12/31/05

Santa Clara Santa Clara Unifi ed 2 15,000.00 0 0 0 0 0 0 09/30/05

Santa Cruz Pajaro Valley Unifi ed 16 148,800.00 0 0 16 100 0 0 12/31/05

Shasta Shasta County Offi  ce of Education 1 7,500.00 0 0 1 100 0 0 06/01/05

Shasta Cascade Union Elementary 1 7,500.00 0 0 1 100 1 100 04/11/05

Shasta Happy Valley Union Elementary 1 7,500.00 0 0 1 100 1 100 06/01/05

Shasta Redding Elementary 2 15,000.00 0 0 0 0 0 0 12/30/05

Siskiyou Montague Elementary 1 7,500.00 0 0 1 100 0 0 09/30/05

Solano Dixon Unifi ed 1 7,500.00 0 0 0 0 0 0 12/31/05

Solano Fairfi eld-Suisun Unifi ed 8 79,800.00 0 0 0 0 0 0 12/01/05

Solano Vacaville Unifi ed 2 16,300.00 0 0 0 0 0 0 12/31/05

Solano Vallejo City Unifi ed 10 98,790.00 0 0 10 100 0 0 12/31/05

Sonoma Sonoma County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 04/29/05

Sonoma Bellevue Union Elementary 2 15,000.00 0 0 2 100 0 0 12/31/05

Sonoma Petaluma City Elementary 2 15,000.00 0 0 0 0 0 0 09/30/05

Sonoma Roseland Elementary 2 15,000.00 0 0 2 100 0 0 12/31/05

Sonoma Santa Rosa Elementary 6 45,000.00 0 0 6 100 6 100 12/02/05

Sonoma Santa Rosa High 1 7,710.00 0 0 1 100 1 100 12/02/05

Sonoma Sonoma Valley Unifi ed 2 15,000.00 0 0 2 100 2 100 12/15/05

Sonoma Cotati-Rohnert Park Unifi ed 1 7,500.00 0 0 0 0 0 0 11/30/05

Stanislaus Stanislaus County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 09/30/05

Stanislaus Keyes Union Elementary 1 15,000.00 0 0 1 100 1 100 09/30/05

Stanislaus Modesto City Elementary 13 112,020.00 0 0 13 100 0 0 12/15/05

Stanislaus Stanislaus Union Elementary 1 7,500.00 0 0 0 0 0 0 05/01/05

Stanislaus Turlock Joint Elementary 3 24,460.00 0 0 0 0 0 0 12/15/05

Stanislaus Newman-Crows Landing Unifi ed 1 7,500.00 0 0 1 100 0 0 06/30/05

Stanislaus Riverbank Unifi ed 3 24,070.00 0 0 0 0 0 0 12/31/05

Sutter Sutter County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 12/31/05

Sutter Yuba City Unifi ed 2 15,000.00 0 0 2 100 2 100 06/30/05

Tehama Corning Union Elementary 1 7,500.00 0 0 0 0 0 0 12/15/05
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Tehama Red Bluff  Union Elementary 1 7,500.00 0 0 0 0 0 0 04/29/05

Tulare Alta Vista Elementary 1 7,500.00 0 0 1 100 1 100 06/01/05

Tulare Cutler-Orosi Joint Unifi ed 5 39,590.00 0 0 5 100 5 100 06/01/05

Tulare Ducor Union Elementary 1 7,500.00 0 0 0 0 0 0 08/15/05

Tulare Earlimart Elementary 2 22,920.00 0 0 2 100 2 100 07/01/05

Tulare Kings River Union Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Tulare Liberty Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Tulare Lindsay Unifi ed 5 38,600.00 0 0 5 100 0 0 06/30/05

Tulare Pixley Union Elementary 1 9,380.00 0 0 1 100 1 100 05/30/05

Tulare Pleasant View Elementary 1 7,500.00 0 0 1 100 1 100 07/13/05

Tulare Strathmore Union Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Tulare Sunnyside Union Elementary 1 7,500.00 0 0 1 100 1 100 06/01/05

Tulare Terra Bella Union Elementary 2 15,000.00 0 0 2 100 2 100 07/01/05

Tulare Tipton Elementary 1 7,500.00 0 0 1 100 1 100 10/15/05

Tulare Tulare City Elementary 5 37,500.00 0 0 5 100 5 100 07/01/05

Tulare Tulare Joint Union High 1 7,500.00 0 0 1 100 0 0 05/31/05

Tulare Visalia Unifi ed 11 88,510.00 0 0 0 0 0 0 07/01/05

Tulare Waukena Joint Union Elementary 1 7,500.00 0 0 1 100 0 0 08/01/05

Tulare Woodlake Union Elementary 3 22,500.00 0 0 3 100 3 100 07/01/05

Tulare Woodlake Union High 1 7,500.00 0 0 1 100 1 100 07/01/05

Tulare Woodville Elementary 1 7,500.00 0 0 0 0 0 0 06/06/05

Tulare Farmersville Unifi ed 4 30,000.00 0 0 4 100 3 75 10/15/05

Tulare Porterville Unifi ed 10 94,870.00 0 0 10 100 0 0 06/24/05

Tulare Dinuba Unifi ed 5 45,710.00 0 0 5 100 0 0 06/01/05

Ventura Ventura County Offi  ce of Education 1 7,500.00 0 0 0 0 0 0 01/01/06

Ventura Fillmore Unifi ed 1 10,910.00 0 0 0 0 0 0 08/01/05

Ventura Hueneme Elementary 5 38,380.00 0 0 0 0 0 0 12/15/05

Ventura Ocean View Elementary 2 15,000.00 0 0 2 100 0 0 12/26/05

Ventura Oxnard Elementary 14 122,620.00 0 0 14 100 14 100 12/31/05

Ventura Oxnard Union High 3 106,770.00 0 0 0 0 0 0 12/15/05

Ventura Rio Elementary 4 38,890.00 0 0 0 0 0 0 06/30/05

Ventura Santa Paula Elementary 6 50,330.00 0 0 0 0 0 0 09/01/05

Ventura Santa Paula Union High 1 16,200.00 0 0 0 0 0 0 10/31/05

Ventura Ventura Unifi ed 4 30,450.00 0 0 0 0 0 0 12/01/05

Yolo Washington Unifi ed 2 15,000.00 0 0 2 100 2 100 07/15/05

Yolo Winters Joint Unifi ed 1 7,500.00 0 0 1 100 1 100 07/01/05

Yolo Woodland Joint Unifi ed 4 31,090.00 0 0 4 100 0 0 06/30/05

Yuba Marysville Joint Unifi ed 7 57,850.00 0 0 7 100 7 100 06/14/05

TOTALS 2,081 $22,711,710.00 0 0 1,174 56 455 22
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19

CHARTER SCHOOL COUNTY LEA APPORTIONMENT AMOUNT

Darnall E-Campus Charter San Diego San Diego City $ 7,500

Garfi eld Charter San Mateo Redwood City Elementary $ 7,500

MAAC Community Charter San Diego Sweetwater Union High $ 7,500

Pacoima Charter Elementary Los Angeles Los Angeles Unifi ed $14,870

Shearer Charter Napa Napa Valley Unifi ed $ 7,500

Vaughn Next Century Learning Los Angeles Los Angeles Unifi ed $12,400

Appendix 2: List of Participating Charter Schools
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COUNTY LEA TOTAL NUMBER OF SCHOOL SITES

Los Angeles Los Angeles County Offi  ce of Education 1

Madera Madera County Offi  cer of Education 1

These LEAs have informed the OPSC that a survey was not submitted due to the on-going discussions 
to remove special education programs from the CDE list.

Appendix 3: LEAs Not Completing a Progress Survey
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§ 91. Changes to statutory language—Surplusage

West's Key Number Digest

West's Key Number Digest, Statutes k176, 188, 199, 203, 205, 206

Courts do not presume that the legislature performs idle acts, nor do they construe statutory provisions so as
to render them superfluous.[1] Statutory interpretations that render words surplusage are to be avoided[2] as are
interpretations that would render related provisions nugatory.[3] The courts should give meaning to every word
of a statute if possible.[4]

However, the rule against statutory interpretations that make some parts of a statute surplusage is only a
guide and will not be applied if it would defeat legislative intent or produce an absurd result.[5] While a statute
should be interpreted so as to eliminate language being rendered surplusage,[6] there is no rule of construction
requiring courts to assume that the legislature has used the most economical means of expression in drafting a
statute.[7]

[FN1] Imperial Merchant Services, Inc. v. Hunt, 47 Cal. 4th 381, 97 Cal. Rptr. 3d 464, 212 P.3d 736
(2009).

[FN2] Lopez v. Superior Court, 50 Cal. 4th 1055, 116 Cal. Rptr. 3d 530, 239 P.3d 1228 (2010); Mc-
Carther v. Pacific Telesis Group, 48 Cal. 4th 104, 105 Cal. Rptr. 3d 404, 225 P.3d 538 (2010); Metcalf
v. County of San Joaquin, 42 Cal. 4th 1121, 72 Cal. Rptr. 3d 382, 176 P.3d 654 (2008).

[FN3] Harris v. Superior Court, 53 Cal. 4th 170, 135 Cal. Rptr. 3d 247, 266 P.3d 953 (2011); Steinhart
v. County of Los Angeles, 47 Cal. 4th 1298, 104 Cal. Rptr. 3d 195, 223 P.3d 57 (2010); Troppman v.
Valverde, 40 Cal. 4th 1121, 57 Cal. Rptr. 3d 306, 156 P.3d 328 (2007).

[FN4] In re C.H., 53 Cal. 4th 94, 133 Cal. Rptr. 3d 573, 264 P.3d 357 (2011); Cortez v. Abich, 51 Cal.
4th 285, 120 Cal. Rptr. 3d 520, 246 P.3d 603 (2011); McCarther v. Pacific Telesis Group, 48 Cal. 4th
104, 105 Cal. Rptr. 3d 404, 225 P.3d 538 (2010).
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[FN5] In re J.W., 29 Cal. 4th 200, 126 Cal. Rptr. 2d 897, 57 P.3d 363 (2002); In re J.N., 181 Cal. App.
4th 1010, 104 Cal. Rptr. 3d 478 (6th Dist. 2010); People v. Deporceri, 106 Cal. App. 4th 60, 130 Cal.
Rptr. 2d 280 (6th Dist. 2003).

[FN6] Voters for Responsible Retirement v. Board of Supervisors, 8 Cal. 4th 765, 35 Cal. Rptr. 2d 814,
884 P.2d 645 (1994); Kotler v. Alma Lodge, 63 Cal. App. 4th 1381, 74 Cal. Rptr. 2d 721 (2d Dist.
1998).

[FN7] Voters for Responsible Retirement v. Board of Supervisors, 8 Cal. 4th 765, 35 Cal. Rptr. 2d 814,
884 P.2d 645 (1994).
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§ 92. Consideration of legislative motive, wisdom, or policy

West's Key Number Digest

West's Key Number Digest, Statutes k176, 180 to 186

The courts do not sit as super-legislatures to determine the desirability or propriety of statutes.[1] In inter-
preting statutes, courts follow the legislature's intent, as exhibited by the plain meaning of the actual words of
the law, whatever may be thought of the wisdom,[2] expediency, or policy of the act.[3] The issue is not the be-
liefs and motives of individual members of the legislature but the collective intent of the legislature as object-
ively manifested in the adoption of particular measures.[4]

A legislative declaration of a statute's meaning is given due consideration but is not conclusive; ultimately,
the interpretation of a statute is an exercise of the judicial power that the constitution assigns to the courts.[5]
The views of individual legislators carry little weight in interpreting the intent of the legislative body as a
whole;[6] courts do not consider the motives or understandings of individual legislators, including the bill's au-
thor;[7] no guarantee can issue that others who supported a legislator's proposal shared that legislator's view of
the legislation's compass.[8]

The court's power is confined to a determination of whether the subject of the legislation is within the legis-
lative power and whether the means adopted by the legislature to accomplish the desired result are reasonably
appropriate to that purpose and have a substantial relation to the result.[9] When the wisdom, necessity, or pro-
priety of an enactment is a question upon which reasonable minds might differ, the court will defer to the legis-
lative determination.[10] It is court's function to give a statute the effect that its language suggests, however
modest that may be, not to extend it to admirable purposes that it might be used to achieve.[11]

Under the doctrine of separation of powers, neither trial nor appellate courts are authorized to review legis-
lative determinations, and the only function of the courts is to determine whether the exercise of legislative
power has exceeded constitutional limitations.[12] Hence, the fact that the court may not agree with the wisdom
of the enactment or that it doubts its beneficial character does not justify the ignoring of plain and unambiguous
language.[13] When the balance of interests struck by the legislature in a statute is not constitutionally offens-
ive, a court may not upset that balance.[14]
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[FN1] Estate of Horman, 5 Cal. 3d 62, 95 Cal. Rptr. 433, 485 P.2d 785 (1971); Page v. MiraCosta Com-
munity College Dist., 180 Cal. App. 4th 471, 102 Cal. Rptr. 3d 902, 252 Ed. Law Rep. 278 (4th Dist.
2009), review denied, (Mar. 24, 2010).

[FN2] Smith v. Anderson, 67 Cal. 2d 635, 63 Cal. Rptr. 391, 433 P.2d 183 (1967).

[FN3] Larry Menke, Inc. v. DaimlerChrysler Motors Co., 171 Cal. App. 4th 1088, 90 Cal. Rptr. 3d 389
(4th Dist. 2009); Tendler v. www.jewishsurvivors.blogspot.com, 164 Cal. App. 4th 802, 79 Cal. Rptr.
3d 407 (6th Dist. 2008); Benson v. Kwikset Corp., 152 Cal. App. 4th 1254, 62 Cal. Rptr. 3d 284 (4th
Dist. 2007), as modified on denial of reh'g, (July 26, 2007).

[FN4] City of King City v. Community Bank of Central California, 131 Cal. App. 4th 913, 32 Cal. Rptr.
3d 384 (6th Dist. 2005), as modified on denial of reh'g, (Sept. 1, 2005).

[FN5] Alch v. Superior Court, 122 Cal. App. 4th 339, 19 Cal. Rptr. 3d 29 (2d Dist. 2004).

[FN6] Martinez v. The Regents of the University of California, 50 Cal. 4th 1277, 117 Cal. Rptr. 3d 359,
241 P.3d 855, 261 Ed. Law Rep. 1088 (2010), cert. denied, 131 S. Ct. 2961, 180 L. Ed. 2d 245 (2011).

[FN7] Murphy v. Kenneth Cole Productions, Inc., 40 Cal. 4th 1094, 56 Cal. Rptr. 3d 880, 155 P.3d 284
(2007).

[FN8] Ross v. RagingWire Telecommunications, Inc., 42 Cal. 4th 920, 70 Cal. Rptr. 3d 382, 174 P.3d
200, 57 A.L.R.6th 727 (2008).

[FN9] Eye Dog Foundation v. State Bd. of Guide Dogs for Blind, 67 Cal. 2d 536, 63 Cal. Rptr. 21, 432
P.2d 717 (1967); Butterworth v. Boyd, 12 Cal. 2d 140, 82 P.2d 434, 126 A.L.R. 838 (1938).

[FN10] Miller v. Board of Public Works of City of Los Angeles, 195 Cal. 477, 234 P. 381, 38 A.L.R.
1479 (1925); Town of Atherton v. Templeton, 198 Cal. App. 2d 146, 17 Cal. Rptr. 680 (1st Dist. 1961).

[FN11] Morrison v. National Australia Bank Ltd., 130 S. Ct. 2869, 177 L. Ed. 2d 535, 76 Fed. R. Serv.
3d 1330 (2010).

[FN12] Lockard v. City of Los Angeles, 33 Cal. 2d 453, 202 P.2d 38, 7 A.L.R.2d 990 (1949); Stribling
v. Mailliard, 6 Cal. App. 3d 470, 85 Cal. Rptr. 924 (1st Dist. 1970).

[FN13] Juarez v. 21st Century Ins. Co., 105 Cal. App. 4th 371, 129 Cal. Rptr. 2d 418 (2d Dist. 2003);
In re Carter's Estate, 9 Cal. App. 2d 714, 50 P.2d 1057 (1st Dist. 1935).

[FN14] Regents of University of California v. Superior Court, 20 Cal. 4th 509, 85 Cal. Rptr. 2d 257,
976 P.2d 808, 138 Ed. Law Rep. 1178 (1999).

As to changes in judicial interpretation, see §§ 96, 97.
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Statutes
John Bourdeau, J.D., and Alan J. Jacobs, J.D.

V. Interpretation
C. Phraseology; Language; Punctuation; Grammar

2. Rules Governing Definitions
a. General Principles

Topic Summary Correlation Table References

§ 138. Words with settled legal meaning

West's Key Number Digest

West's Key Number Digest, Statutes k192, 193

Words that have acquired a peculiar and appropriate meaning in law are to be construed according to such
peculiar and appropriate meaning or definition.[1] A statutory word or phrase having a technical, legal meaning
requiring clarification by a court is one that has a definition that differs from its nonlegal meaning.[2]

Generally, words that have acquired a particular meaning in law are to be so construed,[3] and in particular,
a word or phrase having a well-known and definite legal meaning will be construed to have the same meaning
when used in a statute[4] unless a contrary intent clearly appears.[5] This rule applies most obviously when the
meaning of the word in question is wholly or primarily legal.[6]

Where the language of a statute uses terms that have been judicially construed, the presumption is almost ir-
resistible that the terms have been used in the precise and technical sense that had been placed upon them by the
courts.[7] When words used in a statute have acquired a settled meaning through judicial interpretation, the
words should be given the same meaning when used in a later statute dealing with an analogous subject matter.
This is particularly true where both statutes are in harmony with each other.[8] If a term known to the common
law has not otherwise been defined by statute, it is assumed that the common-law meaning was intended.[9]

Practice Tip:

Unless the context requires a different construction, the word "laws," in a legislative act, refers to statutory laws
rather than the common law.[10]

[FN1] Civ. Code, § 13; Civ. Proc. Code, § 16.

[FN2] People v. Adams, 124 Cal. App. 4th 1486, 21 Cal. Rptr. 3d 920 (5th Dist. 2004).
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[FN3] Professional Engineers in California Government v. State Personnel Bd., 90 Cal. App. 4th 678,
109 Cal. Rptr. 2d 375 (3d Dist. 2001), as modified, (Aug. 10, 2001).

[FN4] Arnett v. Dal Cielo, 14 Cal. 4th 4, 56 Cal. Rptr. 2d 706, 923 P.2d 1 (1996); Chude v. Jack in the
Box Inc., 185 Cal. App. 4th 37, 109 Cal. Rptr. 3d 773 (2d Dist. 2010); Ung v. Koehler, 135 Cal. App.
4th 186, 37 Cal. Rptr. 3d 311 (1st Dist. 2005), as modified on denial of reh'g, (Jan. 25, 2006).

[FN5] Santa Clara Valley Transp. Authority v. Public Utilities Com. State of California, 124 Cal. App.
4th 346, 21 Cal. Rptr. 3d 270 (6th Dist. 2004); Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36
Cal. App. 556, 178 P. 150 (3d Dist. 1918).

[FN6] Arnett v. Dal Cielo, 14 Cal. 4th 4, 56 Cal. Rptr. 2d 706, 923 P.2d 1 (1996).

[FN7] Hughes v. Pair, 46 Cal. 4th 1035, 95 Cal. Rptr. 3d 636, 209 P.3d 963 (2009); Richardson v. Su-
perior Court, 43 Cal. 4th 1040, 77 Cal. Rptr. 3d 226, 183 P.3d 1199 (2008), as modified, (July 16,
2008).

This principle also applies to legislation adopted through the initiative process. People v. Lawrence, 24
Cal. 4th 219, 99 Cal. Rptr. 2d 570, 6 P.3d 228 (2000), as modified, (Oct. 3, 2000).

As to initiatives, see Cal. Jur. 3d, Initiative and Referendum § 4.

[FN8] Ventura County Deputy Sheriffs' Assn. v. Board of Retirement, 16 Cal. 4th 483, 66 Cal. Rptr. 2d
304, 940 P.2d 891, 91 A.L.R.5th 677 (1997); People v. Castillo, 182 Cal. App. 4th 1410, 106 Cal. Rptr.
3d 688 (3d Dist. 2010), review denied, (June 9, 2010).

[FN9] People v. Lopez, 31 Cal. 4th 1051, 6 Cal. Rptr. 3d 432, 79 P.3d 548 (2003).

[FN10] Gilliam v. California Employment Stabilization Commission, 130 Cal. App. 2d 102, 278 P.2d
528 (1st Dist. 1955).
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Statutes 

John Bourdeau, J.D., and Alan J. Jacobs, J.D.  
 

V. Interpretation 
B. Application of General Rules of Construction 

2. Factors Affecting Determination of Legislative Intent 
b. Construction of Statute in Context 

 
Topic Summary Correlation Table References  
 
§ 113. Construction as a whole 
 
West's Key Number Digest 
 
West's Key Number Digest, Statutes k205 to 208 
 

Legislative intent should be gathered from the whole act rather than from isolated parts or words.[1] Courts 

should thus construe all provisions of a statute together,[2] significance being given when possible to each word, 

phrase, sentence, and part of the act in pursuance of the legislative purpose.[3] The meaning of a statute may not be 

determined from a single word or sentence.[4] Its words must be construed in context,[5] keeping in mind the nature 

and obvious purpose of the statute where they appear[6] so as to make sense of the entire statutory scheme.[7] No part 

or provision of a statute should be construed as useless or meaningless,[8] and none of its language rendered 

surplusage.[9] The same rules apply in construing a particular section of a statute when codified.[10] 
 

The courts presume that every word, phrase, and provision of a statute was intended to have some meaning and 

perform some useful function,[11] and this presumption applies with equal force to words added by amendment.[12] 

A construction implying that words were used in vain should be avoided.[13] These principles apply with added 

emphasis to an amendatory statute enacted to abolish an evil or improve a practice prevailing under the earlier stat-

ute.[14] 
 
                                                                                            
 

[FN1] People v. Allen, 42 Cal. 4th 91, 64 Cal. Rptr. 3d 124, 164 P.3d 557 (2007); People v. Hammer, 30 Cal. 

4th 756, 134 Cal. Rptr. 2d 590, 69 P.3d 436 (2003); People v. Cottle, 39 Cal. 4th 246, 46 Cal. Rptr. 3d 86 138 

P.3d 230 (2006). 
 

[FN2] Turner v. Board of Trustees, 16 Cal. 3d 818, 129 Cal. Rptr. 443, 548 P.2d 1115 (1976); Moyer v. 

Workmen's Comp. Appeals Bd., 10 Cal. 3d 222, 110 Cal. Rptr. 144, 514 P.2d 1224 (1973); People v. Spark, 

121 Cal. App. 4th 259, 16 Cal. Rptr. 3d 840 (5th Dist. 2004). 
 

[FN3] Briggs v. Eden Council for Hope & Opportunity, 19 Cal. 4th 1106, 81 Cal. Rptr. 2d 471, 969 P.2d 564 

(1999); Garcia v. McCutchen, 16 Cal. 4th 469, 66 Cal. Rptr. 2d 319, 940 P.2d 906 (1997); People v. Kirk, 141 
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Cal. App. 4th 715, 46 Cal. Rptr. 3d 258 (4th Dist. 2006). 
 

[FN4] Tonya M. v. Superior Court, 42 Cal. 4th 836, 69 Cal. Rptr. 3d 96, 172 P.3d 402 (2007); Commission 

On Peace Officer Standards And Training v. Superior Court, 42 Cal. 4th 278, 64 Cal. Rptr. 3d 661, 165 P.3d 

462 (2007); Troppman v. Valverde, 40 Cal. 4th 1121, 57 Cal. Rptr. 3d 306, 156 P.3d 328 (2007). 
 

[FN5] Tonya M. v. Superior Court, 42 Cal. 4th 836, 69 Cal. Rptr. 3d 96, 172 P.3d 402 (2007); Commission 

On Peace Officer Standards And Training v. Superior Court, 42 Cal. 4th 278, 64 Cal. Rptr. 3d 661, 165 P.3d 

462 (2007). 
 

[FN6] Los Angeles County Metropolitan Transp. Authority v. Alameda Produce Market, LLC, 52 Cal. 4th 

1100, 133 Cal. Rptr. 3d 738, 264 P.3d 579 (2011); People v. Brookfield, 47 Cal. 4th 583, 98 Cal. Rptr. 3d 

535, 213 P.3d 988 (2009); Gardenhire v. Superior Court, 127 Cal. App. 4th 882, 26 Cal. Rptr. 3d 143 (6th 

Dist. 2005), as modified, (Apr. 21, 2005). 
 

[FN7] Bonnell v. Medical Bd. of California, 31 Cal. 4th 1255, 8 Cal. Rptr. 3d 532, 82 P.3d 740 (2003); 

Flannery v. Prentice, 26 Cal. 4th 572, 110 Cal. Rptr. 2d 809, 28 P.3d 860 (2001); People v. Connor, 115 Cal. 

App. 4th 669, 9 Cal. Rptr. 3d 521 (6th Dist. 2004). 
 

[FN8] Los Angeles County v. Frisbie, 19 Cal. 2d 634, 122 P.2d 526 (1942); New United Motors Mfg., Inc. v. 

Workers' Comp. Appeals Bd., 141 Cal. App. 4th 1533, 47 Cal. Rptr. 3d 200 (1st Dist. 2006). 
 

[FN9] Lopez v. Superior Court, 50 Cal. 4th 1055, 116 Cal. Rptr. 3d 530, 239 P.3d 1228 (2010); McCarther v. 

Pacific Telesis Group, 48 Cal. 4th 104, 105 Cal. Rptr. 3d 404, 225 P.3d 538 (2010). 
 

[FN10] Dempsey v. Market Street Ry. Co., 23 Cal. 2d 110, 142 P.2d 929 (1943); Zorro Inv. Co. v. Great 

Pacific Securities Corp., 69 Cal. App. 3d 907, 138 Cal. Rptr. 410 (4th Dist. 1977). 
 

[FN11] Clements v. T. R. Bechtel Co., 43 Cal. 2d 227, 273 P.2d 5 (1954); In re S.H., 197 Cal. App. 4th 1542, 

129 Cal. Rptr. 3d 796 (1st Dist. 2011); People v. Mays, 148 Cal. App. 4th 13, 55 Cal. Rptr. 3d 356 (4th Dist. 

2007). 
 

[FN12] People v. Kozden, 36 Cal. App. 3d 918, 111 Cal. Rptr. 826 (4th Dist. 1974). 
 

[FN13] Prager v. Isreal, 15 Cal. 2d 89, 98 P.2d 729 (1940); Tidewater Oil Co. v. Workers' Comp. Appeals 

Bd., 67 Cal. App. 3d 950, 137 Cal. Rptr. 36 (1st Dist. 1977). 
 

[FN14] Thomas v. Driscoll, 42 Cal. App. 2d 23, 108 P.2d 43 (2d Dist. 1940). 
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