STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

July 16, 2013

Mr. Mark Rewolinski Ms. Alice Park-Renzie
MAXIMUS County of Alameda
625 Coolidge Drive, Suite 100 1221 Oak Street
Folsom, CA 95630 Oakland, CA 94612

And Interested Parties and Affected State Agencies (See Mailing List)

Re:  Draft Staff Analysis, Schedule for Comments, and Notice of Hearing
Medi-Cal Eligibility of Juvenile Offenders, 08-TC-04
Welfare and Institutions Code section 14029.5, Statutes 2006, Chapter 657 (SB 1469)
County of Alameda, Claimant

Dear Mr. Rewolinski and Ms. Park-Renzie:

The draft staff analysis for the above-named matter is enclosed for your review and comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis by

August 6,2013. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service. However, this requirement may also be satisfied by electronically filing
your documents. Please see http://www.csm.ca.gov/dropbox.shtml on the Commission’s website
for instructions on electronic filing. (Cal. Code Regs., tit. 2, § 1181.2.)

If you would like to request an extension of time to file comments, please refer to section
1183.01(c)(1) of the Commission’s regulations.

Hearing

This matter is set for hearing on Friday, September 27, 2013, at 10:00 a.m., State Capitol,
Room 447, Sacramento, California. The final staff analysis will be issued on or about
September 13, 2013. Please let us know in advance if you or a representative of your agency
will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01(c)(2) of the Commission’s
regulations,

Please contact Eric Feller at (916) 323 -3562 if you have any questions.

Sincerely,

<

eather Halsey
Executive Director
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ITEM _

TEST CLAIM
DRAFT STAFF ANALYSIS

AND

PROPOSED STATEMENT OF DECISION
Welfare and Institutions Code section 14029.5, Statutes 2006, Chapter 657

Medi-Cal Eligibility of Juvenile Offenders
08-TC-04
County of Alameda, Claimant

EXECUTIVE SUMMARY

Attached is the draft proposed statement of decision for this matter. This Executive Summary
and the draft proposed statement of decision also function as the draft staff analysis, as required
by section 1183.07 of the Commission on State Mandates” (Commission) regulations.

Overview

This test claim seeks reimbursement for counties to help wards who are incarcerated in a juvenile
detention facility for 30 days or more, and whose Medi-Cal coverage is terminated as a result of
the incarceration, to obtain Medi-Cal or other health coverage immediately upon release from
custody.

Medi-Cal is California’s version of the federal Medicaid program, which provides financial
assistance to states to furnish health care to low-income persons based on a cost sharing formula
with the states. States that participate in the Medicaid program are required to comply with
certain requirements, including having procedures designed to ensure that recipients make timely
and accurate reports of any change in circumstances that may affect their eligibility. Federal law
also requires that if the agency has information about anticipated changes in a recipient’s
circumstances, the agency must re-determine eligibility at the appropriate time based on those
changes. Otherwise, re-determination of eligibility is required every 12 months.

Generally, Medicaid benefits are not paid for health care services for incarcerated individuals,
and incarceration is considered a change in circumstances that affects eligibility. No federal
matching funds are provided to the state during the recipient’s incarceration. Federal law does
not require states to terminate eligibility for aid during incarceration, but allows suspension of
eligibility during incarceration.

California participates in the federal Medicaid program through the California Medical
Assistance Program, or Medi-Cal, enacted in Welfare and Institutions Code section 14000, et
seg. Under Medi-Cal, anyone serving a sentence in a facility that is part of the criminal justice
system is ineligible for aid until permanent release, bail, probation, or parole.

Before the 2006 test claim statute, minors in juvenile detention facilities who received Medi-Cal
before incarceration had their eligibility terminated at the time of custody. Under prior state law,



the juvenile’s eligibility for Medi-Cal had to then be re-determined with a new application filed
by the juvenile, or the juvenile’s parents or guardians, following release from custody. This left
a gap in time after incarceration until the new Medi-Cal application was approved, often leaving
the juvenile with no Medi-Cal or other health care benefits necessary for mental health or
substance abuse issues following incarceration.

The test claim statute, Welfare and Institutions Code section 14029.5, was enacted in 2006 to
ensure that the Medi-Cal application process is initiated before juvenile wards are released from
incarceration so that eligibility can be established immediately upon the ward’s release.
Beginning January 1, 2008, the statute requires county juvenile detention facilities, immediately
following the issuance of an order of the juvenile court committing that ward to a juvenile hall,
camp, or ranch for 30 days or longer, to notify the county welfare department (CWD) when a
juvenile is incarcerated so that the CWD can determine before the ward is released from custody
if the juvenile will be eligible for Medi-Cal, the Healthy Families Program or other appropriate
health coverage for the juvenile with the cooperation of the juvenile's parent or guardian. The
test claim statute also requires the CWD to initiate an application for Medi-Cal or forward the
ward’s information to the appropriate entity to determine eligibility for the Healthy Families
Program or other health care program.

Procedural History

The test claim was filed on January 29, 2009 by the County of Alameda, establishing a potential
period of reimbursement beginning on January 1, 2008 (the effective date of the test claim
statute). The Department of Health Care Services (DHCS) filed a request for extension to file
comments on March 11, 2009, and filed comments on June 11, 2009. The Department of
Finance filed comments on August 12, 2009. DHCS filed rebuttal comments on

October 27, 2010.

Commission Responsibilities

Under article XII1 B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statute or
executive order imposes costs mandated by the state. Test claims function similarly to class
actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim. The
Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article X111 B, section 6. In
making its decisions, the Commission cannot apply article XI1I B as an equitable remedy to cure
the perceived unfairness resulting from political decisions on funding priorities.*

! City of San Jose v. State of California (1996) 45 Cal.App.4th 1802.
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Claims

Subject

Welfare and Institutions
Code section 14029.5,
Statutes 2006, chapter
657.

Description

Beginning January 1, 2008, the
statute requires county juvenile
detention facilities, immediately
following the issuance of an order
of the juvenile court committing
that ward to a juvenile hall, camp,
or ranch for 30 days or longer, to
notify the county welfare
department (CWD) when a
juvenile is incarcerated so that the
CWD can determine before the
ward is released from custody if
the juvenile will be eligible for
Medi-Cal, the Healthy Families
Program or other appropriate
health coverage for the juvenile
with the cooperation of the
juvenile's parent or guardian. The
test claim statute also requires the
CWD to initiate an application for
Medi-Cal or forward the ward’s
information to the appropriate
entity to determine eligibility for
the Healthy Families Program or
other health care program.

Staff Recommendation

Partially Approve —The test
claim statute imposes state-
mandated activities on county
detention facilities and CWDs
for the activities identified in
the analysis below. These
activities are mandated by
state law and not federal law.
Federal law authorizes states
to suspend Medi-Cal
eligibility for incarcerated
individuals and not terminate
their benefits during
incarceration. Thus, the
federal law did not force the
state to enact Welfare and
Institutions Code section
14029.5 to establish a process
to reinstate benefits that were
terminated under state law.
Moreover, the intent of section
14029.5 was not to implement
a federal requirement, but to
carry out the state’s policy of
addressing recidivism in the
juvenile population. All
required activities, except for
the requirement to re-
determine Medi-Cal
eligibility, are new and
provide a service to the public,
thus imposing a new program
or higher level of service. In
addition, the statute results in
costs mandated by the state.
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Analysis

A. The Test Claim Statute Imposes A State-Mandated New Program Or Higher Level Of
Service On Counties.

1. The test claim statute requires counties to perform new activities.

The plain language of Welfare and Institutions Code section 14029.5, as added by the 2006 test
claim statute, requires county detention facilities to perform the following activities beginning
January 1, 2008:

1. Subject to the provisions in 2. below, immediately following the issuance of an order of
the juvenile court committing the ward to a juvenile hall, camp, or ranch for 30 days or
longer, provide the appropriate CWD with the following information: the ward’s name,
scheduled or actual release date, any known information regarding the ward’s Medi-Cal
status prior to disposition, and sufficient information when available for the CWD to
begin the process of determining the ward’s eligibility for the Medi-Cal program,
including available contact information for the ward’s parent or guardian if the ward is a
minor.

2. If the ward is a minor and before providing information to the CWD, notify the parent or
guardian in writing of the intention to submit the information to the CWD. The parent or
guardian shall be given a reasonable time to opt out of the Medi-Cal eligibility
determination. If the parent or guardian opts out of the Medi-Cal eligibility
determination, the county detention facility shall not provide information to the CWD.

The CWD is then required to perform the following activities:

1. From January 1, 2008, until December 31, 2008, upon receipt of the information from the
county detention facility, and pursuant to the protocols and procedures developed by
DHCS, initiate an application and determine the eligibility for benefits under the Medi-
Cal program for all juvenile wards.

Beginning January 1, 2009, upon receipt of the information from the county detention
facility, and pursuant to the protocols and procedures developed by DHCS, initiate an
application and determine the eligibility for benefits under the Medi-Cal program only for
wards not already enrolled in the Medi-Cal program.?

2. If the ward is a minor, promptly contact the parent or guardian to arrange for completion
of the application. Applications shall be expedited for those wards scheduled to be
released in fewer than 45 days.

3. If the ward does not meet the eligibility requirements for the Medi-Cal program, forward
the ward’s information to the appropriate entity to determine eligibility for the Healthy

2 Welfare and Institutions Code section 14029.5 as amended by Statutes 2008, chapter 546 (SB
1147).
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Families Program, or other appropriate health coverage program, with the consent of the
ward’s parents or guardian if the ward is a minor.

4. If the ward meets eligibility requirements for the Medi-Cal program, provide sufficient
documentation to enable the ward to obtain necessary medical care upon release from
custody.®

The italicized activity required by section 14029.5 of CWDs to “determine the individual’s
eligibility for benefits under the Medi-Cal program” is not new. Under prior law, CWDs were
already required to perform annual eligibility determinations whenever the county received
information about changes in a beneficiary’s circumstances that could affect eligibility for the
Medi-Cal program, or at least every 12 months.* Since incarceration is a circumstance that
changes a beneficiary’s Medi-Cal eligibility, prior law required CWDs to re-determine eligibility
(from eligible to ineligible) for incarcerated Medi-Cal recipients, and then another determination
of eligibility was required once the ward filed a new application following release from custody.

All other activities, however, are newly required of counties. CWDs were not required under
preexisting law to initiate a Medi-Cal application, to contact a minor’s parent or guardian for
completion of the Medi-Cal application, or forward a ward’s information to the appropriate
entity to determine eligibility for the Healthy Families Program or other appropriate health
coverage program if not eligible for Medi-Cal. The activity to provide documentation to enable
the ward to obtain medical care if eligible for Medi-Cal is also new. Preexisting law requires
CWDs to issue temporary Medi-Cal cards in limited circumstances, such as to those who have an
immediate need for medical services prior to the normal anticipated receipt of a state-issued
Medi-Cal card.® Preexisting law did not require the CWD to provide sufficient documentation to
enable wards to obtain necessary medical care upon release from custody, so this is a new and
additional requirement. Moreover, all activities required by section 14029.5 of county detention
facilities are new.

2. The new requirements are mandated by the state law and not by federal law.

The key in determining whether the required activities are mandated by federal law turns on how
the costs of complying with the new requirements in Welfare and Institutions Code section
14029.5 came to be imposed on the counties. “If the state freely chose to impose those costs
upon the local agency as a means of implementing a federal program then the costs are the result
of a reimbursable state mandate regardless whether the costs were imposed upon the state by the

% According to a DHCS memo, this means that the “county must issue an immediate need paper
Medi-Cal card for the juvenile as soon as eligibility is established.” DHCS memo to County
Welfare Directors “Medi-Cal Pre-Release Application Process for Wards in County Juvenile
Facilities Re: Senate Bill (SB) 1469, Chapter 657, Statutes of 2006, Welfare and Institutions
(W&I) Code section 14029.5” January 2, 2008, page 2.

* Welfare and Institutions Code sections 14012 and 14005.37. California Code of Regulations,
title 22, section 50189.

® California Code of Regulations, title 22, section 50658(d).
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federal government.”® In this case, the state freely chose to impose the costs of terminating
Medi-Cal benefits of incarcerated juveniles and establishing a process to determine eligibility
before the juvenile was released.

As DHCS points out, federal law requires states to have procedures to determine or re-determine
Medicaid eligibility for applicants and recipients, but California already had these procedures in
place before the test claim statute was enacted. Preexisting law required counties to conduct
eligibility screening of Medi-Cal applicants and perform re-determinations whenever there is a
change of circumstances or at least every 12 months. The test claim statute was not necessary
for California to comply with federal law. In addition, the federal government encouraged states
to suspend benefits, instead of terminate benefits, upon incarceration. Thus, the federal
Medicaid program did not force the state to enact Welfare and Institutions Code section 14029.5.

Moreover, the intent of section 14029.5 was not to implement a federal requirement. The intent
of the statute was to carry out the state’s policy of addressing the huge rates of recidivism among
the juvenile population, which was thought to be at least partially caused by the termination of
benefits upon incarceration and the lack of benefits immediately upon release that were needed
for the care of mental health and substance abuse issues. The central purpose article X111 B,
section 6 is to prevent the state from shifting to local government the fiscal responsibility for
providing services which the state believed should be extended to the public.” Here it is state
law, not federal law that requires counties to incur the costs of complying with section 14029.5.

3. The new mandated activities impose a new program or higher level of service on
counties.

Staff finds that the newly-mandated activities impose a new program or higher level of service.
The activities mandated by Welfare and Institutions Code are uniquely required of counties and
implement the state’s policy of ensuring medical coverage through Medi-Cal, the Healthy
Families program, or other health program for incarcerated juveniles immediately upon release.
As indicated in the legislative history of the test claim statute, the purpose of the bill was to
reduce recidivism and, thus, the activities provide a service to the public.

Moreover, DHCS’ reliance on County of Los Angeles v. Commission on State Mandates (2003)
110 Cal.App.4th 1176, is misplaced. In County of Los Angeles, the test claim statute required
local law enforcement officers to participate in two hours of domestic violence training every
two years. There was a preexisting requirement for officers to spend 24 hours in continuing
education training every two years, of which the two hours of domestic violence training could
be part. The court found that the statute did not mandate a higher level of service because the
training requirement remained at 24 hours before and after enactment of the test claim statute, so
there were no increased training hours and costs associated with the domestic violence training
course.

® Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592-1593.
" County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
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Unlike the statute in the County of Los Angeles case, the test claim statute in this case imposes a
new process on counties that does not fit within an existing framework of minimum program
requirements. Accordingly, staff finds that the new requirements imposed by Welfare and
Institutions Code section 14029.5 mandate a new program or higher level of service.

B. The Test Claim Statute Imposes Costs Mandated by the State Within the Meaning
of Government Code Section 17514.

Staff also finds that the test claim statute results in costs mandated by the state within the
meaning of Government Code section 17514. The County of Alameda estimates $14,948.41 in
annual costs to implement the test claim statute. The county’s costs for the mandated program
may be somewhat less than this estimate because staff finds that the claimed requirement to
determine eligibility is not new and therefore does not impose a reimbursable new program or
higher level of service.

Moreover, the exceptions to reimbursement in Government Code section 17556(a) and (e),
which were raised as issues by the state agencies, do not apply in this case. The legislative
history of the bill enacting the test claim statute indicates that it was supported by associations
representing local agencies, but there is no evidence of a resolution or letter from a governing
body of a county that indicates a county requested the authority to implement the test claim
statute. Thus, section 17556(a) does not apply.

In addition, there is no evidence the Legislature has appropriated additional revenue in a Budget
Act or other bill “specifically intended” to fund the cost of the new activities mandated by
section 14029.5, nor is there any evidence in the record to support the argument that counties
will realize decreased costs as a result of the test claim statute. Thus, section 17556(e) does not
apply to deny reimbursement.

Conclusion

Staff finds that Welfare and Institutions Code section 14029.5 (Stats. 2006, ch. 657) imposes a
reimbursable state-mandated program within the meaning of article XI1I1 B, section 6 of the
California Constitution as specified on pages 28-29 of the proposed statement of decision.

Staff Recommendation
Staff recommends that the Commission partially approve the test claim.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: Welfare and Case Nos.: 08-TC-04
Institutions Code section 14029.5 Medi-Cal Eligibility of Juvenile Offenders

Statutes 2006, chapter 657 STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION

. 17500 ET SEQ.: CALIFORNIA CODE OF
Filed on January 29, 2009, by REGULATIONS, TITLE 2, DIVISION 2,
County of Alameda, claimant CHAPTER 2.5, ARTICLE 7.

(Adopted September 27, 2013)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on September 27, 2013. [Witness list will be included in the final
statement of decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code sections
17500 et seq., and related case law.

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the
test claim at the hearing by a vote of [vote count will be included in the final statement of
decision].

Summary of the Findings

This test claim seeks reimbursement for counties to help wards who are incarcerated in a juvenile
detention facility for 30 days or more and whose Medi-Cal coverage is terminated as a result of
the incarceration to obtain Medi-Cal or other health coverage immediately upon release from
custody.

The Commission finds that Welfare and Institutions Code section 14029.5 (Stats. 2006, ch. 657)
constitutes a reimbursable state-mandated program within the meaning of article XI1I B, section
6 of the California Constitution and requires county detention facilities to provide specified
information regarding Medi-Cal eligibility to the county welfare department (CWD) and, if the
ward is a minor, providing notice to the parent or guardian of the ward beginning January 1,
2008:

The CWD is then required to perform specified mandated activities relating to the initiation of
application for Medi-Cal benefits for the ward. The CWD is also required to determine the
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ward’s Medi-Cal eligibility; however, this requirement does not impose a reimbursable mandate
since it is not new.

COMMISSION FINDINGS

l. Chronology

01/29/2009 Claimant, County of Alameda, filed the test claim with the Commission.

03/11/2009 Department of Health Care Services (DHCS) filed a request for extension
of time to file comments on the test claim

06/11/2009 DHCS filed comments on the test claim

08/12/2009 Department of Finance (Finance) filed comments on the test claim.

10/27/2010 DHCS filed rebuttal comments.

. Background

This test claim seeks reimbursement for counties to help wards who are incarcerated in a juvenile
detention facility for 30 days or more and whose Medi-Cal coverage is terminated as a result of
the incarceration, to obtain Medi-Cal or other health coverage immediately upon release from
custody.

A. Preexisting Law

Medi-Cal is the state’s system for administering the federal government’s Medicaid program.®
The Medicaid program provides financial assistance to states to furnish health care to low-
income persons based on a cost sharing formula with the states. States that participate in the
Medicaid program are required to comply with certain requirements, including having
procedures designed to ensure that recipients make timely and accurate reports of any change in
circumstances that may affect their eligibility.® Federal law also requires that if the agency has
information about anticipated changes in a recipient’s circumstances, the agency must re-
determine eligibility at the appropriate time based on those changes.'® Otherwise, re-
determination of eligibility is required every 12 months.

Generally, Medicaid benefits are not paid for health care services for incarcerated individuals.
Incarceration is considered a change in circumstances that affects eligibility. No federal
matching funds are provided to the state during the recipient’s incarceration. Federal law does

® Medi-Cal family income eligibility for children ages 0 to 1 extends up to 200% of the federal
poverty level (FPL), children ages 1 to 5 with family incomes up to 133% FPL, and children
ages 6 to 19 with family incomes up to 100% FPL.

® Under federal law, the state may delegate the authority to determine eligibility for the program
to local agencies. (42 USC § 1396a (a)(5), 42 CFR § 431.11(d).)

10 42 CFR section 435.916.
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not require states to terminate eligibility for aid during incarceration, but allows states to suspend
their eligibility during incarceration.™

California participates in the federal Medicaid program through the California Medical
Assistance Program, or Medi-Cal, enacted in Welfare and Institutions Code section 14000, et
seg. Under the Medi-Cal program, anyone serving a sentence in a facility that is part of the
criminal justice system is ineligible for aid until permanent release, bail, probation, or parole.*?

Before the enactment of the test claim statute in 2006, inmates of public institutions, including
minors in juvenile detention facilities, who received Medi-Cal before incarceration had their
eligibility terminated at the time of custody.™® Under prior state law, the juvenile’s eligibility for
Medi-Cal had to then be re-determined with a new application filed by the juvenile, or the
juvenile’s parents or guardians, following release from custody. This left a gap in time after
incarceration until the new Medi-Cal application was approved and often leaving the juvenile
with no Medi-Cal or other health care benefits necessary for mental health or substance abuse
issues following incarceration. As stated in the Assembly Health Committee’s analysis of the
bill that enacted the test claim statute,

There are huge rates of recidivism among the juvenile population. Often, the
reason for a ward's return to custody is the result of his or her failure to receive
treatment for a mental health or substance abuse disorder. The author reports that
a recent study conducted at the University of California, Irvine found that harmful
alcohol and drug use by adolescents in juvenile detention facilities is at a 70%
level, or roughly 70,000 of the 100,000 admissions to juvenile halls across
California counties in 2004.%

B. The Test Claim Statute

The test claim statute enacted Welfare and Institutions Code section 14029.5 in 2006 to ensure
that the Medi-Cal application process is initiated before juvenile wards are released from
incarceration so that eligibility can be established immediately upon the ward’s release.*
Beginning January 1, 2008, the statute requires county juvenile detention facilities, immediately
following the issuance of an order of the juvenile court committing that ward to a juvenile hall,
camp, or ranch for 30 days or longer, to notify CWDs when a juvenile is incarcerated so that the
CWD can determine before the ward is released from custody if the juvenile will be eligible for

1 States must “continue to furnish Medicaid regularly to all eligible individuals until they are
found to be ineligible.” (42 CFR § 435.930(b).)

12 Department of Health Care Services, “Medi-Cal Eligibility Procedures Manual.” Page 6A-1.

13 Welfare and Institutions Code, section 14053(b). California Code of Regulations, title 22,
section 50273.

14 Assembly Committee on Health, Analysis of SB 1469 (2005-2006 Reg. Sess.) amended June
15, 2006, page 4.

5 Ipid.
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Medi-Cal, the Healthy Families Program or other appropriate health coverage .*® The test claim
statute also requires the CWD to initiate an application for Medi-Cal or Healthy Families for the
juvenile with the cooperation of the juvenile's parent or guardian. Specifically, the test claim
statute requires the county juvenile detention facility to:

Provide the CWD with the ward’s name, scheduled or actual release date, any known
information regarding the ward’s Medi-Cal status prior to disposition, and sufficient
information, when available, for the CWD to begin the process of determining the ward’s
eligibility for benefits including, if the ward is a minor,"” contact information for the
ward’s parent or guardian, if available.

If the ward is a minor, before providing the information in the paragraph above to the
CWD, notify the parent or guardian, in writing, of its intention to submit the information
listed above to the CWD.

The CWD is required, upon receipt of the ward’s information, to:

Initiate an application and determine the individual’s eligibility for benefits under the
Medi-Cal program.

If the ward is a minor, promptly contact the parent or guardian to arrange for completion
of the application.

Expedite the application of a ward who is scheduled to be released in fewer than 45 days.

If the CWD determines that the ward is not eligible for Medi-Cal, it shall, with the
consent of the parent or guardian if the ward is a minor, forward the ward’s information
to the appropriate entity to determine eligibility for the Healthy Families Program or
other appropriate health coverage as determined by the CWD.

If the CWD determines that the ward is eligible for Medi-Cal, it shall provide sufficient
documentation to enable the ward to obtain necessary medical care upon his or her
release from custody.

The test claim statute also requires the Department of Health Care Services (DHCS) to establish
protocols and procedures necessary to implement section 14029.5. On January 2, 2008, the
DHCS issued an all county letter describing the activities required to comply with the test claim
statute.®

18 The Healthy Families Program (California’s version of the federal Children’s Health Insurance
Program) is administered by Managed Risk Medical Insurance Board and provides low-cost,
subsidized health, vision and dental insurance to uninsured children, with family incomes up to
250% of federal poverty level, who are not eligible for no-cost Medi-Cal.

7 The juvenile justice system has jurisdiction over persons up to 21 years of age, or in certain
instances up to 25 years of age. (Welf. & Inst. Code, § 607).

18 Exhibit .
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The Senate Health Committee described the legal background of the test claim statute as follows:

Under [federal] Medicaid law, states do not receive federal matching funds for
services provided to individuals in jail. However, federal law does not require
states to terminate inmates' eligibility. Inmates may remain enrolled in Medicaid
even though services received while in jail are not covered. Accordingly,
someone who had a Medicaid card when jailed may be able to use it to obtain
needed services and medication immediately after release.

Under federal rules, Medicaid eligibility should be reinstated upon release unless
the person is no longer eligible. Before ending eligibility, states must determine
the potential for qualifying under all the state's eligibility categories. Regrettably,
this re-determination often does not occur.

Even inmates who keep their Medicaid eligibility may lose Medicaid coverage
unnecessarily because of procedures in correctional facilities. Many individuals
will be incarcerated for so long that they will lose their Medicaid benefits after the
state's customary re-determination of eligibility is conducted (annually for
California). Something as simple as the loss of a Medicaid card following arrest
can make it impossible to obtain mental health services from Medicaid providers
upon release. Cards are often lost because jails take possession of all personal
property when booking a person. In many jurisdictions, this property is destroyed
if it is not claimed within a certain time. Inmates cannot claim the property
themselves and if they have no one to do it for them, their Medicaid card is
destroyed. ™

C. Subsequent Amendments to Welfare and Institutions Code section 14029.5
(SB 1147, Stats. 2008, ch. 546)

On October 16, 2007, the City and County of San Francisco and the County of Santa Clara filed
a lawsuit against the state and DHCS requesting that the court issue a peremptory writ of
mandate to end the state’s policy of terminating Medi-Cal eligibility for juveniles in custody and
failing to restore enrollment immediately upon release.”

19 Senate Health Committee, Analysis of SB 1469 (2005-2006 Reg. Sess.) amended March 30,
2006, page 4. Exhibit _.

20 City and County of San Francisco, et al. v. State of California, et al., Superior Court of the
County of San Francisco, Case No. 468-241. The petitioners also requested a writ requiring the
state to provide Medi-Cal coverage for inpatient psychiatric hospital services provided to
juveniles under the age of 21 and in custody, consistent with federal law. On this point,
petitioners recognized that federal Medicaid law contains an exclusion generally barring the
availability of federal financial participation for medical services provided to inmates of a public
institution (42 U.S.C. § 1396(a)(A)). But they argued that the exclusion was subject to an
exception for inpatient psychiatric hospital services provided under paragraph 16 of 42 U.S.C.

§ 1396(a)(A). The court agreed and issued a peremptory writ of mandate against the state.
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While the case was pending, the Legislature enacted Senate Bill 1147 in 2008, which ended the
policy of terminating Medi-Cal eligibility for incarcerated juveniles under the age of 21, and
instead required that eligibility for juveniles who are Medi-Cal beneficiaries at the time they
become inmates of a public institution to be suspended during incarceration. To implement the
process for suspending benefits, the bill added Welfare and Institutions Code section 14011.10,
which became operative on January 1, 2010, or at such time the federal government approved the
state’s amended plan. Section 14011.10 provides in relevant part the following:

(a) Benefits provided under this chapter to an individual under 21 years of age
who is an inmate of a public institution shall be suspended in accordance with
Section 1396d(a)(28)(A) of Title 42 of the United States Code as provided in
subdivision (c).

(b) County welfare departments shall be required to notify the department [of
Health Care Services] within 10 days of receiving information that an individual;
under 21 years of age on Medi-Cal in the county is or will be an inmate of a
public institution.

(c) If an individual under 21 years of age is a Medi-Cal beneficiary on the date he
or she becomes an inmate of a public institution, his or her benefits under this
chapter and under Chapter 8 (commencing with Section 14200) shall be
suspended effective the date he or she becomes an inmate of a public institution.
The suspension will end on the date he or she is no longer an inmate of a public
institution or one year from the date he or she becomes an inmate of a public
institution, whichever is sooner.

(d) Nothing in this section shall create a state-funded benefit or program. Health
care services under this chapter and Chapter 8 (commencing with Section 14200)
shall not be available to inmates of public institutions whose Medi-Cal benefits
have been suspended under this section.

(e) This section shall be implemented only if and to the extent allowed by federal
law. This section shall be implemented only to the extent that any necessary
federal approval of state plan amendments or other federal approvals are obtained.

(F) If any part of this section is in conflict with or does not comply with federal
law, this entire section shall be inoperable.

(9) This section shall be implemented on January 1, 2010, or the date when all
necessary federal approvals are obtained, which is later.

In addition, Statutes 2008, chapter 546, effective January 1, 2009, limited the requirement that
CWD:s initiate a Medi-Cal application for all juvenile wards following receipt of the information

(Order Granting in Part and Denying in Part Petitioner’s Motion for Peremptory Writ, filed April
5, 2010.)
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from the county detention facility, to only those wards not already enrolled in the Medi-Cal
program. The 2008 statute added the following underlined text to section 14029.5:

(b) (1) Upon receipt of the information described in paragraph (1) of subdivision
(@), and pursuant to the protocols and procedures developed pursuant to
subdivision (c) the county welfare department shall initiate an application for any
ward not already enrolled in the Medi-Cal program, and determine the
individual's eligibility for benefits under the Medi-Cal program. If the ward is a
minor, the county welfare department shall promptly contact the parent or
guardian to arrange for completion of the application. If the cooperation of the
minor's parent or guardian is necessary to complete the application, but the parent
or guardian fails to cooperate in completing the application, the county welfare
department shall deny the application in accordance with due process
requirements. The county shall expedite the application of a ward who, according
to the information provided pursuant to paragraph (1) of subdivision (a), is
scheduled to be released in fewer than 45 days.

The legislative history of the 2008 bill recognized the pending lawsuit filed by the City and
County of San Francisco, and further recognized that the federal Center for Medicare and
Medicaid Services encouraged states to suspend, rather than terminate, Medicaid benefits while a
person is incarcerated as part of a federal effort to reduce homelessness.?

On March 23, 2010, DHCS issued an all county letter (Letter No. 10-06) informing counties of
the implementation requirements of SB 1147. As summarized in the letter, the 2006 and 2008
legislation impose two processes: one for those wards who are Medi-Cal beneficiaries at the time
they become inmates and whose benefits are suspended during incarceration; and one for those
wards who are not enrolled in the Medi-Cal program at the time of incarceration, requiring the
CWD to determine eligibility when warranted and to start the application process for Medi-Cal
or other health program.?* A test claim has not been filed on SB 1147 and, thus, no analysis or
findings are provided in this statement of decision on the requirements for suspending Medi-Cal
benefits for juvenile wards pursuant to Welfare and Institutions Code section 14011.10, or on the
new language in section 14029.5(b)(1) requiring the CWD to deny the application for Medi-Cal
benefits in accordance with due process requirements when the parent or guardian fails to
cooperate with the county to complete the application for benefits. However, SB 1147 does limit
the duties of the CWD that were imposed by the test claim statute to initiate an application for
Medi-Cal benefits and, thus, SB 1147 will be analyzed for that purpose below.

On April 15, 2010, the Superior Court in the City and County of San Francisco case denied the
petition for writ of mandate with respect to the challenge by local government regarding the

2! Senate Rules Committee, Office of Senate Floor Analyses, Analysis of SB 1147 (2007-2008
Reg. Sess.) as amended August 8, 2008. Exhibit _.

22 Exhibit _.
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termination of Medi-Cal benefits, on the ground that the issue was moot with the passage of
SB 1147.

1. Positions of the Parties
A. Claimant’s Position

The claimant alleges that the test claim statute imposes a reimbursable state-mandated program
under article XIII B, section 6 and Government Code section 17514 for counties. The test claim
is supported by declarations from the County of Alameda, which estimates $14,948.41 in annual
costs to implement the mandate.?® A separate declaration submitted with the test claim estimates
a minimum of 30 minutes of a probation officer's time and 30 minutes of clerical time per
juvenile to carry out the probation department's duties resulting from the test claim statute.*

B. State Agency Positions

Department of Health Care Services: DHCS argues that the test claim statute does not impose a
reimbursable state-mandated program within the meaning of article XII1 B, section 6 of the
California Constitution and recommends that the Commission deny the test claim for the
following reasons:

e The test claim statute’s costs are incidental to a federal mandate. Federal regulations
require agencies to have procedures to ensure that recipients make timely and accurate
reports of any change in circumstances (such as incarceration) that may affect a
recipients’ eligibility for benefits. Because the test claim statute requirement does not
exceed federal law, the test claim is not reimbursable.

e Under existing laws, counties are already required to assist all applicants and
beneficiaries and provide care for all juvenile detainees. Specifically, CWDs have an
obligation to conduct eligibility screenings of all applicants and perform re-
determinations of individuals whenever there is a change of circumstances or at least
every 12 months.

e The test claim statute does not shift the financial responsibility of carrying out
governmental functions to local agencies. The statute merely clarifies that the eligibility
determination or re-determination can commence when the county probation department
learns of the juvenile’s disposition and notifies the CWD.

DHCS also argues that the statute does not result in costs mandated by the state for the following
reasons:

e County stakeholders supported the test claim legislation and, thus, Government Code
section 17556(a) applies to bar reimbursement.

23 Declaration of Patricia Fair, Deputy Chief Probation Officer for Juvenile Facilities, County of
Alameda, test claim, page 1.

2% Declaration of Allan P. Burdick, Maximus, page 1.
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e The alleged costs of the county probation department are not “costs” for the purposes of
article X111 B, section 6 because CWDs are already reimbursed for the eligibility
determinations and any cost attributed to the test claim statute is a facet of its case
management duties.

e Welfare and Institutions Code section 14011.10 (Stats. 2008, ch. 546) results in lower
county costs to re-determine Medi-Cal eligibility because re-determination would be less
work intensive when eligibility is suspended. The resulting offsetting savings means
there are no costs mandated by the state in accordance with Government Code section
17556(e).

e Any de minimis costs of forwarding printouts of juvenile information to CWDs are made
up for by offsetting savings, such as no longer having responsibility for the health of the
juvenile 60-90 days after release. Under prior law, the juvenile could be deemed eligible
45-90 days after release and Medi-Cal would cover that period retroactively. After the
test claim statute, the CWD would not have to expend work hours managing the
transition or directing the health care of the juvenile, since Medi-Cal would be
immediately online. Also saved would be any incurred costs during the 45-90 day period
provided by non-Medi-Cal providers. And there would be savings from lower recidivism
because the juvenile inmate would receive mental health and drug and alcohol treatment
upon release.

Department of Finance: Finance believes that partial approval of the test claim may be
appropriate for the sole requirement on the county detention facilities to provide specified
information to the CWD, if additional costs have been incurred. Finance states that counties are
fully reimbursed through state and federal funding for all costs of Medi-Cal eligibility
determinations.

IV.  Discussion
Article X111 B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service.

The purpose of article XI1I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and X111 B impose.”? Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”*°

Reimbursement under article X111 B, section 6 is required when the following elements are met:

% County of San Diego v. State of California (1997)15 Cal.4th 68, 81.
%6 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
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1. A state statute or executive order requires or “mandates” local agencies or school districts
to perform an activity.?’

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

b. Imposes unique requirements on local agencies or school districts and does not
apply generally to all residents and entities in the state.?®

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.?®

4. The mandated activity results in the local agency or school district incurring increased
costs. Increased costs, however, are not reimbursable if an exception identified in
Government Code section 17556 applies to the activity. *

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.3* The determination of
whether a statute or executive order imposes a reimbursable state-mandated program is a
question of law.* In making its decisions, the Commission must strictly construe article X111 B,
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”**

A. The Test Claim Statute Imposes a State-Mandated New Program or Higher Level of
Service on Counties.

1. The Test Claim Statute Requires Counties to Perform New Activities.

2" san Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, 874.

%8 5an Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

%9 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School Dist. v. Honig, (1988) 44 Cal.3d 830, 835.

% County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code
sections 17514 and 17556.

%! Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551 and 17552,

%2 County of San Diego, supra, 15 Cal.4th 68, 109.

% County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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The plain language of Welfare and Institutions Code section 14029.5, as added by the 2006 test
claim statute, requires county detention facilities to perform the following activities beginning
January 1, 2008:

1. Subject to the provisions in 2. below, immediately following the issuance of an order of
the juvenile court committing the ward to a juvenile hall, camp, or ranch for 30 days or
longer, provide the appropriate CWD with the following information: the ward’s name,
scheduled or actual release date, any known information regarding the ward’s Medi-Cal
status prior to disposition, and sufficient information when available for the CWD to
begin the process of determining the ward’s eligibility for the Medi-Cal program,
including available contact information for the ward’s parent or guardian if the ward is a
minor.

2. If the ward is a minor and before providing information to the CWD, notify the parent or
guardian in writing of the intention to submit the information to the CWD. The parent or
guardian shall be given a reasonable time to opt out of the Medi-Cal eligibility
determination. If the parent or guardian opts out of the Medi-Cal eligibility
determination, the county detention facility shall not provide information to the CWD.

The CWD is then required to perform the following activities:

1. Upon receipt of the information from the county detention facility, and pursuant to the
protocols and procedures developed by DHCS, initiate an application and determine the
eligibility for benefits under the Medi-Cal program.

From January 1, 2008, until December 31, 2008, the CWD is required to perform these
activities following the receipt of information from the county detention facility for all
juvenile wards.

Beginning January 1, 2009, the CWD is required to initiate an application and determine
eligibility for benefits under the Medi-Cal program only for wards not already enrolled in
the Medi-Cal program.®*

2. If the ward is a minor, promptly contact the parent or guardian to arrange for completion
of the application. Applications shall be expedited for those wards scheduled to be
released in fewer than 45 days.

3. If the ward does not meet the eligibility requirements for the Medi-Cal program, forward
the ward’s information to the appropriate entity to determine eligibility for the Healthy
Families Program, or other appropriate health coverage program, with the consent of the
ward’s parents or guardian if the ward is a minor.

4. If the ward meets eligibility requirements for the Medi-Cal program, provide sufficient
documentation to enable the ward to obtain necessary medical care upon release from
custody.

% Welfare and Institutions Code section 14029.5 as amended by Statutes 2008, chapter 546 (SB
1147).
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The italicized activity required by section 14029.5 for CWDs to “determine the individual’s
eligibility for benefits under the Medi-Cal program” is not new. Under prior law, CWDs were
already required to perform annual eligibility determinations whenever the county received
information about changes in a beneficiary’s circumstances that could affect eligibility for the
Medi-Cal program, or at least every 12 months.®* Since incarceration is a circumstance that
changes a beneficiary’s Medi-Cal eligibility, prior law required CWDs to re-determine eligibility
(from eligible to ineligible) for incarcerated Medi-Cal recipients, and then another determination
of eligibility was required once the ward filed a new application following release from custody.
Thus, this activity is not new.

All other activities, however, are newly required of counties. CWDs were not required under
preexisting law to initiate a Medi-Cal application, contact a minor’s parent or guardian for
completion of the Medi-Cal application, or forward a ward’s information to the appropriate
entity to determine eligibility for the Healthy Families Program or other appropriate health
coverage program if not eligible for Medi-Cal.

Providing documentation to enable the ward to obtain medical care is also new. Under existing
law, when a person applies for Medi-Cal and is certified as eligible by the CWD, the state issues
a Medi-Cal card based on documentation submitted to DHCS by the CWD.*® CWDs issue
“current or past month” (temporary) Medi-Cal cards to certain categories of individuals, such as
those who have a need for medical services prior to the normal anticipated receipt of a state-
issued Medi-Cal card® or those eligible for Supplemental Security Income or State
Supplementary Payments.*®* CWDs may issue Medi-Cal cards to others, such as those who do
not have a share of cost, or are not enrolled in a comprehensive prepaid health plan for the month
for which a card is requested, or did not receive a Medi-Cal card.*® Preexisting law did not
require the CWD to provide sufficient documentation to enable wards to obtain necessary
medical care upon release from custody, so this is a new and additional requirement. According
to a DHCS memo, the requirement to provide sufficient documentation means that the county is
required to “issue an immediate need paper Medi-Cal cared for the juvenile as soon as eligibility
is established.” 4°

% \Welfare and Institutions Code sections 14012 and 14005.37. California Code of Regulations,
title 22, section 50189.

% Welfare and Institutions Code section 14017.8. California Code of Regulations, title 22,
section 50741; California Code of Regulations, title 22, section 50742,

¥ California Code of Regulations, title 22, section 50658(d).
% California Code of Regulations, title 22, section 50743(a).
% California Code of Regulations, title 22, section 50743(b).

%0 DHCS memo to County Welfare Directors “Medi-Cal Pre-Release Application Process for
Wards in County Juvenile Facilities Re: Senate Bill (SB) 1469, Chapter 657, Statutes of 2006,
Welfare and Institutions (W&I) Code section 14029.5” January 2, 2008, page 2.
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2. The New Requirements Imposed by the Test Claim Statute are Mandated by the State and

not by Federal Law.

DHCS argues that the requirements imposed by the test claim statute are incidental to a federal
mandate and, thus, are not considered state-mandated activities. DHCS states:

The requirements of this [test claim] statute come within the federal requirement
to re-determine eligibility whenever there is a change in circumstances. Federal
law requires states to re-determine eligibility every 12 months or whenever the
agency is informed of a change in circumstances. This duty is concomitant to the
eligibility determinations that are already delegated to the CWD.

DHCS quotes the federal Medicaid eligibility re-determination regulation (with underlined
emphasis) as follows:

(a) The agency must redetermine the eligibility of Medicaid recipients, with
respect to circumstances that may change, at least every 12 months, however —

(... 1]

(b) Procedures for reporting changes. The agency must have procedures designed
to ensure that recipients make timely and accurate reports of any change in
circumstances that may affect their eligibility.

(c) CWD or local agency action on information about changes.

(1) The agency must promptly redetermine eligibility when it receives
information about changes in a recipient’s circumstances that may affect
his eligibility.

(2) If the agency has information about anticipated changes in a recipient’s
circumstances, it must redetermine eligibility at the appropriate time based
on those changes.*

DHCS argues that this federal requirement defeats the claim for reimbursement because of the
holding in San Diego Unified School District v. Commission on State Mandates, which states:
“for purposes of ruling upon a request for reimbursement, challenged state rules or procedures
that are intended to implement an applicable federal law-- and whose costs are, in context, de

minimis—should be treated as part and parcel of the underlying federal mandate.”*?

The Commission finds, however, that even though the state’s Medi-Cal program implements a
federal program, the activities required by Welfare and Institutions Code section 14029.5 are
mandated by the state and not by federal law.

Article XII1 B, section 6 requires reimbursement only for state mandated costs. “When the

federal government imposes costs on local agencies those costs are not mandated by the state and

1 42 CFR section 435.916.
%2 san Diego Unified School District, supra, 33 Cal.4™ 859, 889.

Medi-Cal Eligibility of Juvenile Offenders, 08-TC-04
Draft Staff Analysis and
Proposed Statement of Decision

20



thus would not require a state subvention. Instead, such costs are exempt from local agencies’
taxing and spending limitations” under article X111 B.*?

In this case, the federal Medicaid program was passed under Congress’ spending powers and
provides financial assistance to states participating in the program to furnish health care to low-
income persons based on a cost sharing formula with the states. In order to receive federal
funding, states that participate in the program are required to comply with certain requirements,
including those identified above by DHCS to re-determine eligibility when a recipient’s
circumstances change. As determined by the courts, a federal program in which the state
participates is not a federal mandate on the state unless the program leaves state with no
discretion as to alternatives and no true choice but to participate.** And, in the case of the
Medicaid program, the U.S. Supreme Court has recently suggested that the states’ participation
in that federal program is not truly voluntary.*®

Even if Medicaid were determined to be a federal mandate on the states, the mandates analysis
does not end there. The key question then turns on how the costs of complying with the new
requirements in Welfare and Institutions Code section 14029.5 came to be imposed on the
counties. “If the state freely chose to impose those costs upon the local agency as a means of
implementing a federal program then the costs are the result of a reimbursable state mandate
regardless whether the costs were imposed upon the state by the federal government.”*® In this
case, the state freely chose to impose the costs of terminating Medi-Cal benefits of incarcerated
juveniles and establishing a process to determine eligibility before the juvenile was released.

As DHCS points out, federal law requires states to have procedures to determine or re-determine
Medicaid eligibility for applicants and recipients, but California already had these procedures in
place before the test claim statute was enacted. Preexisting law required counties to conduct
eligibility screening of Medi-Cal applicants and perform re-determinations whenever there is a
change of circumstances or at least every 12 months.*’ The test claim statute was not necessary

* Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593, citing City of
Sacramento v. State of California (1990) 50 Cal.3d 51, 76; see also, San Diego Unified School
District, supra, 33 Cal.4th 859, 880; Government Code sections 17513, 17556(c).

* City of Sacramento, supra, 50 Cal.3d 51, 76; Hayes, supra, 11 Cal.App.4 th 1564, 1581.

%> See, National Federation of Independent Business v. Sebulius (2012) 132 S.Ct. 2566, where
the court determined the constitutionality of the Patient Protection and Affordable Care Act of
2010, including the provisions governing the Medicaid expansion, which gives funds to the
States on the condition that they provide specified health care to all citizens whose income falls
below a certain threshold. In that case, the court recognized that Medicaid has long been the
largest federal program of grants to the States; and noted the consequences of nonparticipation.
(1d. at pp. 2604-2605.)

*® Hayes, supra, 11 Cal.App.4th 1564, 1592-1593.

“"\Welfare and Institutions Code section 14012, California Code of Regulations, title 22, section
50189.
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for California to comply with federal law. In addition, the federal government encouraged states
to suspend benefits, instead of terminate benefits, upon incarceration. Thus, the federal
Medicaid program did not force the state to enact Welfare and Institutions Code section 14029.5.

Moreover, DHCS’s reliance on the San Diego Unified School District case is misplaced. The
court did find, as asserted by DHCS, that “for purposes of ruling upon a request for
reimbursement, challenged state rules or procedures that are intended to implement an applicable
federal law-- and whose costs are, in context, de minimis—should be treated as part and parcel of
the underlying federal mandate.”*® However, that finding was made in a factual context that
does not apply here. The San Diego Unified case addressed the costs associated with due
process hearings triggered by discretionary student expulsion recommendations. The
discretionary expulsion recommendation then triggered federal due process requirements. The
court found that the state’s hearing procedures required by the test claim statute were adopted to
implement federal due process requirements, and that even in the absence of the test claim
statute, school districts would still be required to comply with federal law. Even though the state
adopted some additional notice and recording requirements that were not expressly articulated in
federal due process law, those excess requirements were intended to implement the federal
mandate and did not significantly increase the cost of compliance with the federal law. Thus, the
excess requirements in that case were viewed as part and parcel of the federal mandate.*

Here, on the other hand, there is no federal mandate to terminate benefits and then establish a
process to determine eligibility before a juvenile is released from incarceration. Thus, in the
absence of the test claim statute, counties would not be required by federal law to comply with
the process outlined in Welfare and Institutions Code section 14029.5.

Moreover, the intent of section 14029.5 was not to implement a federal requirement. The intent
of the statute was to carry out the state’s policy of addressing the huge rates of recidivism among
the juvenile population, which was thought to be at least partially caused by the termination of
benefits upon incarceration and the lack of benefits immediately upon release that were needed
for the care of mental health and substance abuse issues. The central purpose article X111 B,
section 6 is to prevent the state from shifting to local government the fiscal responsibility for
providing services which the state believed should be extended to the public.>® Here it is state
law, not federal law that requires counties to incur the costs of complying with section 14029.5.

Accordingly, the Commission finds that the new requirements imposed by Welfare and
Institutions Code section 14029.5 are mandated by the state.

3. The New Mandated Activities Impose a New Program or Higher Level of Service on
Counties.

“8 san Diego Unified School District, supra, 33 Cal.4™ 859, 889.
*1d. at pp. 888-890.
% County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
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DHCS argues that the test claim statute does not shift the financial responsibility of carrying out
governmental functions from the state to local agencies and, thus, does not mandate a new
program or higher level of service. The Commission disagrees.

In order for the newly-mandated activities to impose a new program or higher level of service,
the activities must be new, as determined above, and either carry out the governmental function
of providing a service to the public, or impose unique requirements on local government to carry
out the state’s policy, which do not apply generally to all residents and entities in the state.>
Both factors are present here. The activities mandated by the test claim statute are uniquely
required of counties and implement the state’s policy with respect to ensuring medical coverage
through Medi-Cal, the Healthy Families program, or other health care program for incarcerated
juveniles immediately upon release. As indicated in the legislative history of the test claim
statute, the purpose of the bill was to reduce recidivism and, thus, the activities provide a service
to the public.

DHCS further argues that the test claim statute is similar to the one at issue in County of Los
Angeles,* where reimbursement was denied. There, the test claim statute required local law
enforcement officers to participate in two hours of domestic violence training every two years.
There was a preexisting requirement for officers to spend 24 hours in continuing education
training every two years, of which the two hours of domestic violence training could be part.
The court found that the statute did not mandate a higher level of service because the training
requirement remained at 24 hours before and after enactment of the test claim statute, so there
were no increased training hours and costs associated with the domestic violence training course.
As the court said, “the state is requiring certain courses to be placed within an already existing
framework of training. This loss of “flexibility’ does not, in and of itself, require the county to
expend funds that previously had been expended on the POST program by the State.”*?

However, unlike the statute in the County of Los Angeles case, the test claim statute in this case
imposes a new process on counties that does not fit within an existing framework of minimum
program requirements.

Accordingly, the Commission finds that the test claim statute mandates a new program or higher
level of service on counties.

B. The Test Claim Statute Imposes Costs Mandated by The State Within the Meaning of
Government Code Section 17514.

In order for the activities required by the test claim statute to be reimbursable under article
X111 B, section 6 of the California Constitution, they must impose “costs mandated by the state,”

*! san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School Dist. v. Honig, supra, 44 Cal.3d 830, 835; Carmel Valley Fire Protection Dist. v. State of
California (1987) 190 Cal.App.3d 521, 537.

%2 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176.
>3 1d, at 1194.
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defined as any increased cost that a local agency or school district incurs as a result of any statute
or executive order that mandates a new program or higher level of service.**

The claimant contends that all activities required by the test claim statute result in increased costs
mandated by the state within the meaning of Government Code section 17514. The test claim is
supported by declarations from the County of Alameda, which estimates $14,948.41 in annual
costs to implement the test claim statute.>

Government Code section 17556 prohibits the Commission from finding costs mandated by the
state if, after a hearing, the Commission makes certain specified findings. DHCS argues that the
test claim statute does not impose costs mandated by the state for the reasons stated in
Government Code section 17556(a) and (e). The Commission finds that Government Code
section 17556(a) and (e) do not apply to deny this claim.

1. Government Code Section 17556(a) Does Not Apply to this Test Claim.

DHCS points out that the bill that enacted the test claim statute (SB 1469) was supported by the
following organizations and local agencies: County Alcohol and Drug Program Administrators
Association of California, California Mental Health Directors Association, Chief Probation
Officers of California, City of Los Angeles, City of Santa Monica, Urban Counties Caucus, and
the National Association of Social Workers. DHCS argues that this support constitutes a request
for legislative authority to implement the program specified in Welfare and Institutions Code
section 14029.5 and, thus, reimbursement is not required pursuant to Government Code section
17556(a).

The Commission finds that Government Code section 17556(a) does not apply to the test claim.
This provision prohibits the Commission from finding that the test claim statute imposes costs
mandated by the state if the Commission finds that:

The claim is submitted by a local agency or school district that requests or
previously requested legislative authority for that local agency or school district to
implement the program specified in the statute, and that statute imposes costs
upon that local agency or school district requesting the legislative authority. A
resolution from the governing body or a letter from a delegated representative of
the governing body of a local agency or school district that requests authorization
for that local agency or school district to implement a given program shall
constitute a request within the meaning of this subdivision.

Government Code section 17556(a) requires “a resolution from the governing body or a letter
from a delegated representative of the governing body of a local agency or school district that
requests authorization for that local agency or school district to implement a given program.”
The legislative history of the bill indicates that it was supported by associations representing

local agencies. But there is no resolution in the record from a governing body of a county, or

% Government code section 17514.

> Declaration of Patricia Fair, Deputy Chief Probation Officer for Juvenile Facilities, County of
Alameda, test claim page 1.
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any evidence that a county delegated a representative to draft a letter requesting authorization to
implement the test claim statute.

Moreover, the Legislature, when enacting the exception in Government Code section 17556(a),
did not intend that support for a bill would be enough to constitute a request for the legislation by
a local agency. Section 17556 originated in Statutes 1977, chapter 1135, also known as Senate
Bill No. 90 (1977-1978 Reg. Sess.), in former Revenue and Taxation Code section 2253.2.%°

The original bill precluded reimbursement for a “chaptered bill ...requested by or on behalf of
the local agency ...which desired legislative authority to implement the program specified in the
bill.” The following year, section 2253.2 was amended by Statutes 1978, chapter 794 (Sen. Bill
No. 1490 (1977-1978 Reg. Sess.)). The May 8, 1978 version of Senate Bill 1490 added the
definition of request to include “expresses a desire for and support of legislation” as follows:

For purposes of this paragraph, a resolution from the governing body or a letter from a
member or delegated representative of the governing body of a local agency ...which
expresses a desire for and support of legislation to authorize that local agency ...to
implement a given program shall constitute a “request”...” (emphasis added).

However, the June 21, 1978 version amended the sentence to delete the “support” language and
amended the section to be nearly identical to its current form in the Government Code, as
follows:

For purposes of this paragraph, a resolution from the governing body or a letter
from a member-or delegated representative of the governing body of a local
agency ...which expresses-a-desirefor-and-suppert-oflegistation-to-autherize
requests legislative authorization for that local agency ...to implement a given
program shall constitute a “request”...” (added italicized text in original).*’

Rejection of a specific provision contained in an act as originally introduced is most persuasive
that the act should not be interpreted to include what was left out.>® Here, deleting the phrase
“expresses a desire for and support of legislation,” means that a “request of legislative
authorization” should not be interpreted to include an expression of “desire for and support of
legislation” because this phrase was left out of the final bill. In other words, the Legislature did
not intend to preclude reimbursement for counties or other local entities that support legislation.

*® The provisions of Senate Bill No. 90 (1977-1978 Reg. Sess.) governed the mandates process
for the Board of Control, the Commission on State Mandate’s predecessor and was repealed by
Statutes 1988, chapter 160. Government Code section 17556 was added in 1984 by Statutes
1984, chapter 1459 to govern the mandates process and replace the former Revenue and
Taxation Codes.

> The word “legislative” was later amended out of the provision.
%8 Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal. App. 4th 568, 575.
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Therefore, the Commission finds that Government Code section 17556(a) does not preclude a
finding that Welfare and Institutions Code section 14029.5 (Stats. 2006, ch. 657) imposes costs
mandated by the state.

2. Government Code Section 17556(e) Does Not Apply to Deny the Test Claim.

DHCS and Finance also suggest that Government Code section 17556(e) applies to deny this
claim. Government Code section 17556(e) precludes a finding of costs mandated by the state if
the Commission finds:

The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additional revenue
that was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

The Commission finds that section 17556(e) does not apply to deny this claim.

a) There is no evidence of additional revenue appropriated by the Legislature that is
specifically intended to fund the costs of the mandated activities.

DHCS and Finance assert that counties receive sufficient funding from the state and the federal
government to conduct eligibility re-determinations for Medi-Cal, and that funding is available
for the necessary administrative costs incurred in determining and re-determining Medi-Cal
eligibility.® As discussed above, however, eligibility determinations or re-determinations are
not new and do not constitute a state-mandated new program or higher level of service. Thus,
the funding for determining eligibility is not relevant to the mandated activities in this case.

Other than the funding for determining eligibility, DHCS acknowledges that no appropriation
has been identified in the test claim and no funds have been appropriated for the new activities
mandated by the state.®

The Commission finds that there is no evidence the Legislature has appropriated additional
revenue in a Budget Act or other bill “specifically intended” to fund the cost of the new activities
mandated by section 14029.5. Accordingly, the exception provided in Government Code

section 17556(e) for offsetting revenue sufficient to fund the cost of the mandate does not apply
in this case.

b) There is no evidence of offsetting cost savings resulting from the test claim statute.

DHCS also argues that the test claim statute results in potential offsetting savings because
counties are no longer required to direct the health care needs of the juvenile for the time period

%9 42 CFR 435.1001 states: “(a) FFP [federal financial participation] is available in the necessary
administrative costs the State incurs in— (1) Determining and redetermining Medicaid eligibility
and in providing Medicaid to eligible individuals; . . .”

% DHCS comments filed June 22, 2009, page 13.
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following release and the subsequent approval and determination of Medi-Cal eligibility, as
follows:

Specifically, the county failed to factor in potential savings that could offset the
work hours as a result of Medi-Cal starting coverage immediately upon release of
the juvenile. Under the old rules (before the effective date of Welf. & Inst. Code
814029.5), the county was responsible for the health care of the juvenile 60-90
days from release from incarceration. During the 45-90 day period, the juvenile
was still not covered by Medi-Cal, hence, the county would expend work hours to
determine and direct the health care needs of the juvenile. Once approved under
Medi-Cal, Medi-Cal would retroactively cover the 45-90 day period. Under
Welfare and Institutions Code section 14029.5, Medi-Cal would be on-line
immediately and the county would not have to expend work hours managing the
transition, directing the health care of the juvenile. Consequently, the counties
will realize a savings from Welfare and Institutions Code section 14029.5 since
they will not expend any work hours directing the juvenile’s health care needs
during those 60-90 days since Medi-Cal would be immediately online.

Furthermore, any services provided by non-Medi-Cal providers during the 45-90
day period would not be reimbursed to the county even after Medi-Cal eligibility
is established. The process under Welfare and Institutions Code section 14029.5
will cancel out the 45-90 day period, and hence would not subject the county to
potential services that are not reimbursable thereby resulting in savings to the
county.

Lastly, the county failed to take into consideration any potential savings
mentioned in SB 1469’s analysis regarding lower costs to counties because lower
recidivism will lower rates of incarceration since the juvenile inmates will receive
mental health and alcohol and drug treatment upon release.®*

Counties are required to provide indigent medical care under Welfare and Institutions Code
sections 17000 et seq. for those not eligible for Medi-Cal or other insurance programs. Counties
receive realignment money to perform these services.?> And once Medi-Cal is approved, the
benefits retroactively cover and fund the health services of the juvenile.®® Although counties no
longer have to direct the health care needs of the juvenile for the 45 to 90 days following release
from incarceration pending Medi-Cal eligibility with the enactment of the test claim statute, and
juvenile recidivism might decrease, county detention facilities and CWDs are now required to
perform new activities mandated by the state that, as determined above, increase the level of

®1 DHCS provides a declaration from John Zapata, a Unit Chief in DHCS, Medi-Cal eligibility
division, regarding these same potential offsetting costs. Exhibit B.

%2 Welfare and Institutions Code sections 17600, et seq. as amended in 1991.

%% Welfare and Institutions Code section 14019; California Code of Regulations, title 22, section
50197.
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service provided to the public without any additional revenue appropriated to the county. DHCS
has filed no evidence to support the argument that counties will realize decreased costs as a result
of the test claim statute. “Cost savings authorized by the state” is defined, in part, to mean “any
decreased costs that a local agency or school district realizes as a result of any statute enacted or
executive order adopted that permits or requires the discontinuance of or a reduction in the level
of service.”®

Accordingly, the Commission finds that the offsetting savings exception in Government Code
section 17556(e) does not apply to this test claim.

V. Conclusion

The Commission finds that Welfare and Institutions Code section 14029.5 (Stats. 2006, ch. 657)
imposes a reimbursable state-mandated program within the meaning of article XII1 B, section 6
of the California Constitution and requires county detention facilities to perform the following
mandated activities beginning January 1, 2008:

1. Subject to the provisions in 2. below, immediately following the issuance of an order of
the juvenile court committing the ward to a juvenile hall, camp, or ranch for 30 days or
longer, provide the appropriate CWD with the following information: the ward’s name,
scheduled or actual release date, any known information regarding the ward’s Medi-Cal
status prior to disposition, and sufficient information when available for the CWD to
begin the process of determining the ward’s eligibility for the Medi-Cal program,
including available contact information for the ward’s parent or guardian if the ward is a
minor.

2. If the ward is a minor and before providing information to the CWD, notify the parent or
guardian in writing of the intention to submit the information to the CWD. The parent or
guardian shall be given a reasonable time to opt out of the Medi-Cal eligibility
determination. If the parent or guardian opts out of the Medi-Cal eligibility
determination, the county detention facility shall not provide information to the CWD.

The CWD is then required to perform the following mandated activities:

1. From January 1, 2008, until December 31, 2008, upon receipt of the information from the
county detention facility, and pursuant to the protocols and procedures developed by
DHCS, initiate an application for benefits under the Medi-Cal program for all juvenile
wards.

2. Beginning January 1, 2009, upon receipt of the information from the county detention
facility, and pursuant to the protocols and procedures developed by DHCS, initiate an
application for benefits under the Medi-Cal program only for wards not already enrolled
in the Medi-Cal program. If the ward is a minor, promptly contact the parent or guardian
to arrange for completion of the application. Applications shall be expedited for those
wards scheduled to be released in fewer than 45 days.

%4 Government Code section 17517.5.
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3. If the ward does not meet the eligibility requirements for the Medi-Cal program, forward
the ward’s information to the appropriate entity to determine eligibility for the Healthy
Families Program, or other appropriate health coverage program, with the consent of the
ward’s parents or guardian if the ward is a minor.

4. If the ward meets eligibility requirements for the Medi-Cal program, provide sufficient
documentation to enable the ward to obtain necessary medical care upon release from
custody.

All other activities alleged by the claimant to require reimbursement do not mandate a new
program or higher level of service and are, therefore, denied.
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